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SUBJECT INDEX . 


Administration of Evacuea Property Act 
(34 of 4980), S. 7 — Notification under-— 
No notice to owner — No determination 
by Custodian about jurisdictional fact — 
Notification is illegal — There cannot be 
any automatic vesting of property under 
S.8 (Dec) 288A 
——S, 8—See also Ibid, S,7 (Dec) 288A 
——S, 46 ~ Statutory provisions of the Act 
not complied by the Authority—Jurisdic- 
tion of the civil court is not barred by 
the section (Dec) 288B 


Arbitration Aot (40 of 1930), S. 2—Arbitra- 
tion agreement— Construction 


(Aug) 182A 
——S, 2—Arbitration agreement— Cons- 
truction (Aug) 182G 
——5§, 2 (c)—See Ibid, S. 20 (Oct) 211 


——S, 2 (e)—See Ibid, S. 20 . 
(Nov) 263A, B 
—— §. 14 (1)—Award by umpire — Dis- 
pute regarding claims between parties — 
—-Award based on material on record — 
Can make lump sum award — Not an ex 
gratia payment (Nov) 242 
Ss. 20, 81 and2 (c) — Application 
~ under S. 20 — Court having jurisdiction 
in the matter alone can entertain it 
: (Oct) 211 
-——~Ss, 20 and 2 (e) — Reference to arbi- 
trator by one party to arbitration agree- 
ment—Managing Director of other party 
B appeared but said nothing about his 
consent— Before award B requested arbi- 
trator to suspend proceedings — B cannot 
be said to have consented to reference 
(Nov) 268A 
-— Ss. 20 and 2 (e)—Where a reference to 
arbitration is unilaterally made by one 
of the parties to the arbitration agreement 
and no consent to the terms of the refe- 
rence is given by the other party, the 
arbitrator has no jurisdiction to arbitrate 
and the award made by him is illegal 
(Nov) 263B 
——S, 23—See Contract Act (1872), S. 7 — 
' (May) 110G 
—- S. §]—See also Ibid, S. 20 {Oct) 211 
-—-S. 31 — Questions relating to agree- 
ment — There is inberent power in the 
Court to entertain an application by a 
party affirming the existence of arbitra- 
tion agreement whether it has been made 
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Arbitration Act (contd.) vs 

under S, 81 or 33 or any other provisions 
of the Act . (May) 110A 
——S. 38—See Ibid, S. 31 (May) 110A 


——S, 37 (3)— Insured appointed his arbi- 
trator and called upon the insurance 
company to appoint its own arbitrator 
etc. by a notice — Whether arbitration 
commenced on the date of the notice 
(Aug) 182D 
——Ss. 39, 41 — Proceedings under S. 20 
of Arbitration Act—Order varying tem. 
porary injunction made on an applica. 
tion purported to be under provisions of 
Civil Procedure Code — Appeal under 
S. 10 of Delhi Act against the order not 


maintainable as the order is not appeala- * 


ble under S. 39 of Arbitration Act 

l . (Sep) 202 
—— S. 39 (1)—Special provision of $. 89 
cannot be said to have been yepealed by 
implication by S.10 (1) of Delhi High 
Court Act (1966) (May) -108A (£8) 
—— S, 41— See Ibid, S. 39 (Sep) 202 


Arms Act (84 of 1989), S. 19—Arms Rules . 


~ (1962), Rule 62 — Punjab Wild Birds and 
Wild Animals Protection Act (2 of 1933), 
S. 5~—There is no provision of law which 
entitles the Police to seize the licences 
issued under these Acts on their non- 
production—Such seizure is ultra vires 
(Dec) 299 


Arma Rules (1962), R. 62 — See Arms Act 


(1959), S. 19 (Dec) 299 


Chartered Accountants Act (88 of 1949), 
S. 12 (8) —The President of the Institute of 
Chartered Accountants could resign from 
his office before the expiry of the term of 
one year (May) S1A 
——S,12 (8) — Meeting of Council for 
considering resignation tendered by Presi- 
dėnt — Two of its members having no 
notices remaining absent at meeting — 
President can withdraw his resignation 
subsequent to its acceptance bv Council 

es (May) 91B 


Civil Procedure Code (8 of 1908), S, 2 — 
See Houses and Rents — Delhi and Ajmer- 
Merwara Rent Control Act (1947), S. 9 
(Jan) LIA 
—— S. 9—See also Provincial Insolvency 
Act (1920), S. 28 (June) 122B 
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Subject Index, A. 


‘Civil P. . (contd.) 

21 — Order passed without 
adedi aon is nullity—Defect cannot be 
cured by consent (Oct) 236B 
——S, 11, Explanation IV — See also 
Houses and Rents — Delhi Rent Control 
Act (59 of 1958), S. 14 (1) (July) 150 


i——S, 11 — See Slum Areas (Improve- 
ment and Clearance) Act (1958), S. 19 (1) 
'(b) (Dec) 295A, B, G 
——S, 11 — Finding in previous suit 
deciding general principle applicable to 
later years also and not peculiar or special 
to that particular year operates as res 
judicata (Nov) 245 
——S.17 — A suit on a single cause of 
action io respect of a number of immov- 
able properties situate within jurisdiction 
‘of different Courts— Forum (May) 90 
——S, 21 — See Ibid, S. 9 (Oct) 286B 
'——§, 85 — Cost — Award of cost is in 


=~ OS. 


ch, A x 
> the discretion of Court and cannot be 
interfered in revision 


(June) 126B 
‘—— S, 51 (e) — See Ibid, O. 21, R. 85 
(July) 142 (FB) 
——S. 96 — See Houses and Rents—Delhi 
Rent Control Act (1958), S. 38 
(Nov) 271E 
——S, 104 read with O. 43, R. 1— See 
Delhi High Court Act (1986), S. 10 (1) 
(May) 102A (EB) 
—S, 115 — See also Ibid, S. 8 
Jane) 1268 
—sS. 115 — Natureof revisional juris- 
diction 


'—S. 115 — Revisional jurisdiction, 


extent of (Oct) 230D 
——S, 141 — See Arbitration Act (1940), 
'S. 39 (Sep) 202 


—S. 144 — See also Houses and Rents 
— Delhi and Ajmer Merwara Rent Con- 
trol Act (19 of 1947), S. 9 (Jan) 11A 
—~—S, 144 — Initially, onus of proof of 
profits earned lies on person accountable 
for mesne profits (Jan) 11B 
—S. 144— Delivery of possession in ex- 
ecution of decree —Settiog aside of decree 
— Possession must be restored (Oct) 212 
——0O,1, R. 8 — See T, P. Act (1882), 
S. 58 (June) 122A 
—O. 2, R. 2 (1) — See Houses and Rents 


Delhi Rent Control Act (59 of 1953), 
g (1) ; (July) 150 
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O. 6, R. 17 — See also Houses and 
Rents — Delhi Rent Control Act (1958), 
S 38 (Nov) 271E 
—O. 6, R. 17, O 7, R. 11, 0.8, R.9— 
Court determining correct valuation and 
directing plaintiff to amend valuation in 


(May) 102B (FB). 
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Civil P. C. (contd) 
plaint — Defendant has no right to file 
written statement to amended plaint 


(Sep) 198 
—O.7,R. iS ibid. O. 6, R. 17 

(Sep) 198 
——O, 8, R. 9—See ibid, O. 6, R. 17 

(Sep) 193 


—— 0.9, R. 8 — “When the suit is called 
for hearing”—Interpretation (Oct) 280A 
—0. 9, R. 9 — poops of jurisdiction of 
Court under O. 9, R,9 (Oct) 280C 


——O, 14, R. 2— Decision on question of 
law as preliminary issue — Court will 
decline to decide a question as prelimi- 
nary issue where the suit cannot be dis- 
posed of by deciding only the preliminary 


issue Apr) 72 
— 0O, 17, R 2—"The hearing of the 
suit”, what is (Oct) 280B 


— 0O. 21, R. 32 (1), (3) and (5)—See ibid, 
O. 21, R. 85 (July ) 142 (£B) 
0; 21, R. 85 — Decree for mandatory 
injunction—Execution—Issue of warrant 
for delivery of possession—Legality 

(July) 142 (FB) 
— 0O. 21, R. 66—Order for sale — Order- 
ing of sale goes to the root of jurisdiction 
of Court (June) 118C 
— O. 22, Rr. 8, 4— Abatement of second 


appeal and cross objections (Apr) 56B 
— O. 22, R. 4 ` 
See (1) Ibid, O. 22, R. 3 (Apr) 56B 


(2) Limitation Act (1968), Art. 120 
(Nov) 253 
————O, 34, R. 2 (b)—See ibid, O. 34, R. 4 
(June) 118B 
——O, 84, Rr, 4 (2) (b) — Preliminary 
decree—Decree on be passed in terms of 
compromise extending peiiod of six 
months prescribed by R. 2 (b) 
(June) 118B 
——O, 34, R.5 — Final Decree — Only 
money decree passed — Final decree not 
necessary (June) 118A 
—— 0O. 39, Rr. l and 2 — Interim injanc. 
tion—Issue of (May) 84A 
O. 39, R. 2— See ibid, O. 39, R. 1 
(May) 84A 
— o. 41, R. 19—Sufficient cause— Care- 
lessness or negligence of Advocate is no 
ground for restoration of Appeal 
(Apr) 55 
— O. 41, R. 22—See Motor Vehicles Act 
(1939), S. 110. D (Dec) 281 


Constitution of India. Art. 14 — See Tele- 
graph Rules (1951), R. 445 (Jan) 5A 
Art. 19 (1) (g) — See Essential Com- 
modities Act (1955), S. 3 (8) (c) 

(July) 159A 
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Gonstitution of India (contd.) 
——Arts, 78,77 — Issue of notification 
under S. 7 of Delhi Laws Act extending 
Bombay Co-operative Societies Act to 
Delhi, if duly authenticated 
- . (July) 135E (8B) 
— Art. 77—See ibid, Art. 73 
(July) 135E (8B) 
——Art. 226 — See also Requisitioning 
and Acquisition of Immovable Property 
Act (1952), S. 6 (2) ` (Feb) 20A; B, G 
——Art, 226 — Telegraph authority re- 
' sorting to action under R. 445 of Tele- 
graph Rules, Writ petition on ground of 
mala fide—Maintainability (Jan) 5B 
——Art. 226—Parties!to writ proceedings 
—A party whose interests are directly 
affected is a necessary party (Apr) 59A 


—— Art. 226—Delay and laches — What 
amounts to laches disentitling a party to 
a relief will depend upon the circum- 
stances of each case (Apr) 59B 
—— Art, 226 — Allotment of Government 
built property to displaced persons — 
Question of divisibility and mode and. 
manner of doing so not open to challenge 
in writ proceedings (Apr) 76 
—— Art, 226— Delay and laches 

(July) 185A (SB) 
—— Art. 226—New plea (July) 185B (8B) 
——Art, 226 - Error of law apparent on 
face of record (July) 135C (8B) 
——Art. 226 — Alternative remedy — 
Failure to exercise — If bars writ peti- 


tion (Oct) 228A 
` ——Àrt. 226— Writ Petition — Procedure 
(Oct) 234A 


—— Art. 226 — Procedure — Point not ex- 
. pressly taken in petition does not fall for 
decision (Oct) 234C 
———Arts, 226, 227— Question about want 
of jurisdiction can be raised for the first 
time in writ petition (Oct) 236C 
——Art. 226 — Certivrari — Alternative 
remedy not availed of—Authority passing 
the impugned order misread the provision 
of the Act — Failure of justice — Court 
will exercise its jurisdiction (Nov) 260A 


——Art, 226—Tenant not availing of op- 
portunity given to him by competent 
Authority in proceeding under Slum Areas 
(Improvement and Clearance) Act (1956), 
S. 19 to pay arrears of rent — Competent 
Authority granting permission to landlord 


for execution of eviction order — Tenant. 


is not entitled to any relief under Art. 226 

f (Nov) 265 
——Art, 226—Expression “Any person” — 
Meaning of (Dec) 292A 


- Constitution of India (contd.) 


—— Art, 226—Mandamus to a company — 
Company must have failed to perform 
any ou imposed upon it by the statute- 
by which it is created for the purpose of 
fulfilling public responsibilities 
(Dec) 292B 
——Art. 226—Petitioner trying to hood- 
wink competent authority by suppressing 
his income — High Court will not help - 
him under Art, 226 as he has not come 
with clean hands (Dec) 295F 


—— Art. 227—See also Ibid, Art. 226 

(Oct) 236C 
——Art. 227—Petition under — Interfer- 
ence by High Court (Sep) 194 


—— Art, 227— Power of superintendence 
— Nature and scope of power (Sep) 208A 


——Art. 299 — See Contract Act (1872), 
S.7 (May) 110C 


Contract Act (9 of 1872), S. 2 (d) —- See 
Stamp Duty—Stamp Act (1899), S, 24 
(July) 181A (8B) 
——S.7—Acceptance must be absolute— 
When there is variance between the offer 
and acceptance even in respect of any 
material term, acceptance cannot be said 
to be absolute and unqualified and the 
same will not result in the formation of 
a legal contract (May) 110B 


——S. 7—Acceptance must be absolute— 
Submission of tender by a contractor — 
Letter accepting tender on behalf of Presi- 
dent of India requiring the contractor to 
execute a formal agreement — Terms of 
formal agreement objected to by the con- 
tractor — Formal agreement not executed 
— Held, there was no concluded contract 
between the parties (May) 110C 
——S, 23 — Illegal contract — What it 
implies (Oct) 234B 
——S, 28 — Clause in insurance policy 
limiting right to enforce the arbitration 
agreement to twelve months from the 
happening of the loss or damage — Vali- 
dity (Aug) 182B 
——S, 32— See Ibid, S. 7 (May) 110C. 


Court fees Act (7 of 1870) 


See under Court Fees and Suits- 
Valuations. - 
COURT FEES AND SUITS 4 

VALUATIONS 


—Gourt Fees Aot (T-of 1870) (as amendec:: — 
by Court Fees Punjab Amendment Act, ` 
1958 as extended -to Delhi), S. 7 (iv) (c) 
proviso 2—Compromise decree conferring 
joint right of management of trust pro- 


Subject Index, A. 


Court-feos and Sults Valuations — Gourt- 
! fees Act (contd.,) 
perty-on appellant and respondent—Snuit 
for division of such right by appellant — 
Prayer for declaration that appellant and 


respondent were entitled to mavage pro- 


perty separately and consequential relief 
‘of injunction — Relief sought held not 
“with reference to any property” within 

eaning of proviso 2 to S.7 (iv) (c)— 
Case fell under principal part of S. 7 
(iv) (c) | (Apr) 80 


Delhi and Ajmer.Merwara Rent Control 
| Act (49 of .1947) 
’ See under Houses and Rents, 


Delhi and Ajmer Rent Control Act (38 of 
' 4952) f 


_ See under Houses and Rents. 


Wan High Court Act (23 of 1988), Ss. 5 (2), 
0 (1) — Suit by share-holder of compan 
for declaration and for certain reliefs 
before single Judge of the High Court 
under Section 5 (2)—Appeal against deci- 
sion will lie under Section 10 (1) and not. 
under clause 10 of ihe Letters Patent 


(Dec) 302 
——S. 10 — See Arbitration Act (1940), 
S. 39 (Sep) 202 
-——S. 10 (1) —See also Ibid, S. 5 (2) 

(Dec) 802 


` —S, 10 (1) — Appeal against order of 

Single Judge while exercising ordinary 
original civil jurisdiction— Competency 
of (May) 102A (RB) 
-——S. 10 (1)—Provision does not override 
special provision of S, 89 (1) of Arbitra- 
tion Act (May) 108B (FB) 


Delhi High Court (Original Side) Rules 
' (4987) 
| See under High Court Rules and Orders 


Delhi Land Holding (Ceiling) Act (Central 
, Act 24 of 1940) 
See under Tenancy Laws, . 


Delhi Land Reforms Act (8 of 1954) 
' See under Tenancy Laws, 


Delhi Land Reforms Rules 1954 
= S09 under Tenancy Laws, 


__ shi Laws Aot (48 of 4912), S. 7—See also 


_Gonstitution of India, Art. 73 
(Jul) 135E (SB) 
~—S, 7—Validity of the extension of the 
Bombay Co-operative Societies Act to 
Delhi - (Jul) 1835D (8B) 


‘order sufficient 


- to notice of executing Court — Du 
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Dalhi ` Municipal Corporatlon Aot (86 of 
4987) - 
See under Municipalities. 


“Delhi Panchayat Raj Act (3 of 1958) 


_ See under Panchayats. 


Delhi Rent Control Aot (89 of 1988) 
See under Houses and Rents. 


Displaced Persons (Compensation and Ra- 
habilitation) Act (44 of 1964), S. 29 (1)— 
See also Houses and Rents—Delhi Rent 
Control Act (1958), S. 14 (1) (Jul) 1560 


——S. 29 (1) — S. 29 (1) prevails over 
S. 106, T. P. Act — Landlord cannot evict 
person who became tenant under S, 29 
(Jul) 156D 
——S, 29 (1)—Extent and scope of— Pro- 
tection from eviction ` (Jul) 156E 


Displaced Parsons (Compensation and Re- 
habilitation) Rules (1988), Rule 30, Expla- 
nation 1 — Non-claimant is also entitled 
under Rule 30 to allotment if Government 
built property can be suitably partitioned 

: . (Apr) 76A 


` —R. 80, Explanation 1— Applicability 


—One of the two occupants not holding 
verified claim but is displaced person— 
—Rule will apply to him also 


(Oct) 216 (FB) 

——R. 86 — See Constitution of India, 
Art. 226 ` (Apr) 76G 
-—R, 88—See also Constitution of India, 

` Art, 226 (Apr) 76C 


——R. 88 — Government built property 
— Specific order regarding each parti- 
cular property not necessary — General 
(Apr) 76B 
——R. 55 — See Ibid, R. 65 (Oct) 214 
——Rr, 65, 55 — The term ‘acres’—Means 
standard acres — Separate compensation 
for house— When permissible (Oct) 214 


East Punjab Urban Rent: Restriction Act. 
(8 of 1949) : 
See under Houses and Rents. 


Enemy Property Act (3% of 1988), S. 9 — 
Property.sought to be attached and auc- 
tioned allegedly vested in Custodian of 
Enemy Property — Alleged vesting brought 
of. 
Court (Nov) 251 


Essential Commodities Act (10 of 1958), 
S. 8 (8) (c) — Order made under fixing 
price of sugar — Order challenged as un- 
reasonable and violative of Art. 19 (1) (g)- 
— Burden of Proof (July) 159A 
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Essential Commodities Aot (contd.) 

——S, 3 (3.C) — Order made under fixing 
price of sugar — Fixation of reasonable 
return — Consideration (July) 159B 


. Evidence Act (4 of 1872), S. 5 — Accom- 
plice witness—Postman making payment 
against money-order to accused only as a 
result of fraud played by accused—Post- 
man cannot be considered as accomplice 
witness or even interested witness 

(Jan) 18B 
—~S, 11 — See Ibid, S. 31 (Oct) 221 
——S, 17 — See Ibid, S. 31 (Oct) 221 
Ss, 81, 17, 11— Admissions made 
. during conduct of suit — Courts not pre. 
cluded from taking into consideration the 
effect of such admissions (Oct) 221 
——~§, 45 — Opinion of experts— Opinion 
of architect in respect of cost of construc- 
tion of premises—Value of (May) 41B 
——Ss. 101-104— See Motor Vehicles 
Act (1939), S. 110B (Aug) 189A 
— S. 106 — See Civil P. C. (1908), S. 144 

(Jan) 11B 
=S, 115—See also Ibid, $. 81 (Oct) 221 
——S.115 — Estoppel — Approbate and 
reprobate — Inconsistent plea in subse. 


quent suit (Jan) 1 
——S, 115— Plea of estoppel — When 
open (Apr) 59D 


——S. 115 — Estoppel where judgment- 
debtor obtains time—He is not estopped, 
in subsequent proceedings for permission 
to evict under S.19,Slum Areas (Improve. 
ment and Clearance) Act from showing 
that he is not in a position to get alterna. 
tive accommodation (Sep) 208C 


Government of India Act (1928) (26 Geo. 
W & 1 Edw. YIII, 0. 4), S. 17 (2) — See 
Constitution of India, Art. 73 

(july) 135E (88) 


HIGH COURT RULES AND ORDERS 


—Delhi High Court (Original Side) Rules 
(4987), R. 19 — See Delhi High Court Act 
(1966), S. 10 (1) (May) 102A (FB) 


Hindu Law—See Civil P. C, (1908), O. 39, 
R. 1 (May) 84A 
Joint Hindu family — Alienation by 
father— When binds the son (May) 84B 


Hindu Marriage Act (23 of 1988). S. 183 (1) 
(iii) — Expression “incurably of unsound 
mind” — Covers a woman suffering from 
incurable epilepsy unable to manage her 
affairs as an ordinary reasonable person 
(Apr) 50 





- before filing an eviction petition 


HOUSES AND RENTS 


—Delhi and Ajmer-Merwara Rent Control 
Act (19 of 1947), S. 9 — Tenant restored 
to possession is entitled to mesne profits 
from landlord on basis. of principle under 
S. 144 read with definition of ‘mesne pro- 
fits’ in S. 2, Civil P, C. . (Jan)-11A- 


—Delhi and Ajmer Rent Control Act (38 of 
1952), S. 2 (i)—See Municipalities— Delhi 
Municipal Corporation Act (1957), 5. 116 
(1), Second Proviso (Feb) 3k 
—-S. 18 (1) (b) — See Houses & Rents— 
Delhi Rent Control Act (1958), 8. 14(1)(b) 

(Feb) 17A 
——Sch. 2 — See Municipalities— Delhi 
Municipal Corporation Act (1957), S. 116 
(1), Second Proviso (Feb) $1 


—Delhi Rent Control Act (89 of 1988), S. 2 
(1) — See also Slum Areas (Improvement 

and Clearance) Act (96 of 1956), S, 19 - 
(Mar) 34 (FB) 
——S, 2 (1)—Statutory tenant (Apr) 56C 
——Ss. 5, 16 (4) — Sections prohibit 
claiming or receiving rent in excess of 
standard rent — Mere increase in revt by 
agreement as long as it is not in excess of 
standard rent can hardly be attacked on 
ground of public policy (Feb) 17B 
——S. 6 — See Ibid, S. 9 (2) (Mar) 41A 
——S.7 (2) — See Municipalities— Delhi 
Municipal Corporation Act (1957), S. 114 
f i (June) 1264 
— Ss. 9(2), 6— While determining stan. 
dard rent of premises actual cost of its 

construction cannot be over-looked À 
(Mar) 41A 

—S, 14 — See also Ibid, S. 15 

(Dec) 275 (RB) 
——Ss. 14 and 89 — Notice to quit under 
S. 106, T. P. Act necessary before land. 
lord can file eviction petition— Absence 
of plea (July) 156A 
——5, 14 — Deemed tenant under S. 29, 
Displaced Persons (Compensation- and 
Rehabilitation) Act, 1954_ Position of ~ 
Termination of tenancy by a notice to 
quit under S. 106, T. P. Act—Necessity of 
(July) 156B 
——S, 14—Even where the tenancy com. 
menced prior to 1-12-62 when the T. P, 
Act was made applicable to Delhi and 
S. 106 was, therefore, not applicable a 
reasonable notice of about fifteen days 
terminating the tenancy is essential 


f (Nov) 271A 
——S. 14—A notice requiring the tenant 
to.pay the arrears of rent within two 
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Houses and Rents—Delhi Rent Control Act 
(contd.) : 

months of the receipt of notice failing 

which an eviction petition would be filed 

is a notice of demand of arrears of rent 

and not a notice of termination of the 

contractual tenancy (Nov) 271B 


+—S. 14 — Eviction petition — Plea of 
absence of notice terminating tenancy 
not raised by tenant in written statement 
not being aware of legal position — Plea 
sought to be raised later in view of sub- 
sequent Supreme Court decision—Plea if 
can be deemed to have been waived 
(Nov) 271C 
——S. 14 — In an eviction petition even 
if the tenant denied the relationship of 
landlord and tenant in his written state- 
ment it is open to him to take the alter. 
native plea of absence of service of 
notice of termination of the tenancy 
(Nov) 271D 
—-S. 14 (1) — Failure of landlord to 
plead ground of eviction covered by S. 14 
(1), Proviso (b) in previous eviction peti- 
tion — Subsequent petition on that ground 
— Whether barred by res judicata 
| (July) 150 
——S. 14 (L), Provisos — Displaced Per- 
sons (Compensation and Rehabilitation) 
Act (1954), 5. 29 (1) — There is no repug- 
nancy between S. 14 (1) and S. 29 (1) and 
none of them impliedly repeals the other 
(July) 156C 
—~-S. 14 (1), Proviso (b) — Applicability 
— Father of the tenant living in the pre. 
mises as a member of the family and de. 
pendant on the tenant — No question of 
sub.letting assignment or parting with 
- possession by tenant arises in such a case 
(Oct) 239A 
—-S. 14 (1), Proviso (d) — Possession of 
the members of the family of the tenant 
—lIt is protected by proviso (d) even after 
departure of the tenant - (Oct) 289B 
——S, 14 (l), Proviso (h) — Residence 
outside Delhi ~ In exceptional cases even 
such residence would be covered by Pro- 
viso (h) (Oct) 289C 
S. 14 (1), Proviso (i) (9) — The word 
“let” contemplates creation of new ten- 
ancy ` (Aug) 186A 
—-§, 14 (1) (b)— Previous consent is not 
necessary for subletting prior to Act 
| (Feb) 17A 
—S. 14 (1) (e) Proviso — ‘Other reason-.. 
ably suitable residential accommodation’ 
— Landlerd’s way of life and his outlook 
are governing factors (Jan) 9 
—— Ss. 15, 14—Jurisdiction of Rent Con- 
troller to condone delay in depositing 


Houses and Rents—Delhi Rent Control Act- 
(contd,) 
rent under Section 15 — Effect on land.. 
lord's right to evict tenant 
(Dec) 275 (FB): 
——S. 16 (4)—See ibid, S. 5 (Feb) 17B 


——S. 22—See Slum Areas (Improvement 
and Clearance) Act (1956), S. 19 (4) 

(Jul) 148: 
——Ss. 37, 39— Abatement of second ap- 
peal and cross objections (Apr) 564A 


——S. 38 — Eviction petition under S, 14 
—Application by tenant to amend written. 
statement for raising plea of absence of 
notice terminating tenancy — Order dis- 
missing application is appealable 


` (Nov) 271E- 

—-S, 39 
See also (1) Ibid, S, 14 (Jul) 156A 
(2) Ibid, S. 37 Apr) 56A. 


——S 39—Second appeal — Interference: 
with findings as to standard rent 
i (Mar) 41C: 


—fEast Panjab Urban Rent Restriction Act. 
(3 of 1949), S. 2 (£) — “Rented land’? — 
Subsequent construction on the rented: 
land does not change its nature 

; (Mar) 33B- 
—-S. 3 — Notification No. 4696 CL 
(IICI) 59/17859. dated 8rd June 1959 ex- 
cluding “rented lands” owned by Munici- 
pal Committees from applicability of the 
provisions of the Act —By reason of sub- 
sequent construction on it property does. 
not cease to be rented land (Mar) 33A 


——— ene 


Land Acquisition Act (4 of 189%), S, 4—- 
Notification under—Allegation of vague- 
ness — Petitioner was certain about the 
inclusion of his land in the notification— 
Allegation not sustainable (Nov) 256A. 


—__S. 6 ~Notification under—Number of 
the Khasras of the land to be acquired: 
wrongly stated — Acquisition of the land: 
is illegal (Nov) 256B- 


— Ss. 9 and 10 — Non.service of notice: 
under — Acquisition of land is bad only 
if the petitioner suffered some loss or 
harm (Nov) 256C. 


—S. 10—See ibid, S. 9 (Nov) 256C: 


Letters Patent (Panj ), Cl. 10—See Delhi: 
High Court Act (26 of 1966), S. 5 (2) 
í (Dec) 302. 


Limitation Act (88 of 1968), Arts. 120, 
137— Application to bring legal represen. 


10 


{Limitation dct (contd.) 

‘tatives of deceased party on record — 

Limitation ; (Nov) 258 

——art. 187 — See ibid, Art, 120 
(Nov) 258 


Motor Vehicles Act (4 of 1939), S. 58 (2) 
(Prior to amendment by Amendment Act, 
1969) - Period of limitation—Application 
‘for renewal of licence — Whether law in 
‘force on date of application or law on 
‘date on which old permit expires, applied 

(Oct) 2288 
——S. 110-B—Claim for damages —Negli- 
gence—Onus of proof normally on plain. 
aiff — Where facts and circumstances 
make out a cledr case of negligence, it. is 
‘for defence ‘to prove that he was not 


negligent (Aug) 189A 
—~S. 110-B—Damages—Determination 
-of l (Aug) 189B 


——S. 110.D—Requisitioning and Acqui- 
sition of Immovable Property Act (1952), 
‘S. 11 — In appeal under S. 110-D of 1939 
Act or under S, 11 of 1952 Act cross-ob- 


Jections are’ maintainable under O. 41,. 


R. 22, Civil P. C. 
MUNICIPALITIES 
—Deolhi Municipal Corporation Aot (66 of 


(Dec) 281 


1987), S. 114—Water tax, scavenging tax ` 


and fire tax, whether covered by S. 7 (2) 
f Delhi Rent Control Act (Jun) 126A 


—S. 116 (1) Second proviso — Rateable 
walue for premisés with pre-1952 sub- 
‘tenancies and with no court.fixed stan- 
dard rent—Basis of (Feb) 31 


——S. 147 — See Stamp Duty — Stamp 
Act (1899), S. 33 . (Jul) 181B (8B) 


—~S. 148 — See Stamp Duty — Stamp 
-Act (1899), S. 33 (Jul) 181B (8B) 


——Ss, 320 and 821—Corporation is com. 
spetent to remove encroachments on a 
ypublic street in Village Kapas Hora, ‘part 
of ‘Delhi? though the Gaon Panchayat 
may also act under Panchayat Raj Act 
:and Land Reforms Act (Feb) 29 


_——S, 321 — See Ibid, S. 320- (Feb) 29 





—— ea 


“Natural Justice —Public authority making 
administrative orders in discharge of 
‘statutory duties — Order involving civil 
-consequences — Authority must act in 
-consonant with rules of natural justice 

: (Jan) 5C 


Subject Index, A, I R. 1972 Delhi 


PANCHAYATS 


—Dathi: Panchayat Raj Ast 1954 (8 of 
4958), S. 18 — See Municipalities—Delhi - 
Municipal Corporation Act (1957), 5. 320 
2 ~ (Eeb)29 


ee 


Penal Code (48 of 1860), S. 415 —Cheating” 
— Accused obtaining payments on money. 
orders by producing identity card pur- 
porting to be that of payeé but having 
his own photograph pasted on it and by 
signing as payee—Accused was guilty of 
offences of cheating and forgery too . 
(Jan) 18A 


___S, 487 —See ibid S. 415. (Jan) 13A 


Provincial Insolvency Act (8 of 4920), 
5.28 A suit if barred by S, 28 on ground 
that no leave of the Insolvency Court 
was obtained before filing it (Jun) 122B 


Panjab Wild Birds & Wild Animals Pro- 
teotion Act (2 of 1988), S. 8. See Arms-Act 
(1959), S. 19 ` (Dec) 299 


Rogistration and Licensing of Industrial 

Undertakings Rules (1982), Rule 7 (2) (b)—~ 

issue of Letter of Intent — Effect of 
(Apr) 59C 


Raquisttioaing aud Acquisition of Immovy- 
able Proparty Act (30 of 1952), S, € (2)— 
Order under S. 6 (2) otherwise final does 
not cease to be so merely because it is 
not cast in the form prescribed by 
Rule 7 (8) (Feb) 20A 


——S, 6 (2) — Function and duty of the 
Competent Authority is quasi-judicial 

i (Feb) 20B 
——S. 6 (2):— De-requisitioning. order 
without jurisdiction or affected by an 
error apparent. — Liable to be quashed in 
writ proceeding (Feb) 20C 


——S, 6 (2)—Competent authority. should 
enquire only to ascertain the person from 
whom possession was taken at the time 
of requisition or his successor in interest 
and to deliver physical possession to such 
person | (Feb) 20D 


——S, 6 (2) —Possession should be given 
to landlord where successor-in-interest of 
tenant from whom possession was taken 
at the time of requisition could not be- 
traced. (Obiter) — (Feb) 20E. 
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Requisitiontng and Acquisition of Immovy- 
. able Property Act (contd. 


——S, 11—See Motor hidi Act (1939), 


S. 110.D (Dec) 281 


Slum Areas (Improvement and Clearance) 
Act (98 of 1958). S. 19 — See also 
9) Constitution of India, Art, 226 
(Nov) 265 
“| (a) Evidence Act (1872), S. 115 
| (Sep) 208G 
——S. 19 (As amended by Act 48 of 1964) 
—Tenant — Word “tenant” includes a 
person in occupation of the tenanted pre- 
mises even though a decree or order for 
eviction has been obtained against him 
(Mar) 84 (FB) 
——S. 19 — “Tenant’’— Does not include 
his legal representatives-— Legal repre- 
‘sentatives of tenant are not protected 
under S. 19 (Oct) 236A 


——5. 19 (1) (b) — The general principle 
of res judicata though not the express 
terms of S. 11, Civil P. C. applies to 
quasi-judicial decisions of the competent 
Authority under the Act (Dec) 295A 


——S. 19 (1) (b) — 
and substantially in issue in the previous 
application under S, 19 (1) (b) has to be 
decided on the pleadings, the issues and 
the findings given in that case 

(Dec) 295B 
-——5. 19 (1) (b) —In first application 
Jandlord’s plea that tenant was contractor 
rejected — Plea in second application 
that tenant was contractor doing partner- 
ship business if barred by principle of 
res judicata (Dec) 295C 


-——-§, 19 (3) — Landlord’s application 
under S. 19 (1) (b) — Report of Commis. 
sioner appointed by competent authority 
for investigation — Admissibility 

(Dec) 295E 

= 19 (4) — Landlord’s application 

for permission to file petition for tenant’s 
eviction — Factors to be considered 

(July) 148 

glee 19 (4) — Benefit under: S. 19 (4) 

— Whether open to sub-tenant (Sep) 196 


——S, 19 (4)—Permission to evict tenant 
— Factors to be taken into account — 
Non-payment of rent cannot be taken 
into consideration (Sep). 208B 


——S. 19 (4)— Permission to evict tenant 
— Principles (Sep) 208D 
S. 19 (4) —Permission to evict tenant 
— Consideration — Tenant—Meaning of 

(Sep) 208E 





What was directly - 


` Art, 64 


Slum Areas (Improvements and Clearance) 
Act (contd.) 
-——S, 19 (14) — Permission for eviction 
of tenants in slum areas — The fact of 
non-payment of rent by the tenant over 
a long period is not relevant (Sep) 206 
——S. 19 (4) (a) — Tenant's income — In 
landlord’s first application tenant’s wages 
held to be Rs. 200/. p. m. — Landlord in 
his second application can show that 
tenant was earning much more from 
business (Dec) 295D 


Specific Relief Act (47 of 1963), S. 34, 
Proviso—A suit for declaration on be 

of all creditors of the insolvent that the 
transfers in dispute did not bind them is 
not barred on the ground of omission to 
claim any further relief (June) 122C 


Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (6) & (11) — 
See Ibid, S. 38 (July) 133B (8B) 


——S, 2 (16) — Lease—Terms of lease — 
Lease cannot be: said to be oral merely 
because lessor had, prior to reducing of 
terms in writing, delivered possession of 
premises and had come to some oral 
understanding (Aug) 171 (FB) 


—S. 2 (24) — “Settlement” — A deed 
creating a charitable trust is a settlement 
chargeable under Art. 58 of Sch, IA and 
not a declaration of trust chargeable under 
(June) 128 (8B) 


——S. 24 — Transfer subject to a charge 
— Expression ‘‘subject to” meaning of — 
Payment towards satisfaction of the 
charge, held was a part of consideration 
for sale (July) 131A (8B) 


——S, 83 — Impounding of instruments 
— No impounding under S. 33 or imposi- 
tion of a penalty under S. 40 on ground 
that the duty on transfer of property 
under the Delhi Municipal Corporation 
Act is either not paid or is insufficiently 

paid S 181B (SB) 


——S, a — ~ $08 Ibid, S. 3 
Yuly) 131B (88) 


Se 1, Art. 35 — See Ibid, S. 2 (16) 
(Aug) 171 


—Sch. i. A (Delhi), Art, 40 (a) and (b) 
— Lessee in possession of part of pro. 
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Stamp Duty— Stamp Act (contd.) 

perty — Lessor selling entire property — 
Purchaser mortgaging whole property with 
lessee — Transaction is dutiable under 
Art, 40 (b) and not 40 (a) (July) 146 


——Sch. 1-A, Art. 58 — See Ibid, S. 2 (24) 
(June) 128 (8B) 


—~ Sch, ]-A, Art. 64 — See Ibid, S. 2 (24) 
(June) 128 (8B) 


re eee 


Telegraph Rules (1981), R. 424—See ibid, 
R. 445 (Jan) 5A 


——R. 445—See also 
(1) Constitution of India, Art, 226 


(Jan) 5B 
(2) Natural Justice (Jan) 5C 
——R. 445 — Rule 445 is not ultra vires 
Art. 14 of Constitution (Jan) 5A 


TENANCY LAWS 


—Dalhi Land Holdings (Ceiling) Aot (34 of 
4960), S 6 — Excess land to be vested in 
the Government must be in actual posses- 
sion of a person as Bhumidar the ap- 

inted day — Ownership of the land 
as no relevancy (Nov) 260B 


—Delhi Land Reforms Act (8 of 1954), 
S. 84—See Civil P. C. (1908), S. 144 
(Oct) 212 


—Delhi Land Reforms Rules (1954), R. 169 
—See Municipalities — Delhi Municipal 
Corporation Act (1957), S. 320 (Feb) 29 


R, 170 — See Municipalities — Delhi 
Municipal Corporation Act (1957), S. 320 
(Feb) 29 


Trade and Merchandise Marks Act (48 of 
1958), S. 2(2)— Registration of trade mark 
in relation to playing cards packed in car- 
tons — Registered trade mark would be 
available both for playing cards as well 
as cartons (Nov) 248B 


—— S, 9 — Reference to character and 
quality of goods must be direct 
(Mar) 46C 


——S, 9— Application for registration of 
trade mark in part B of register consisting 
of word “Janta” in respect of electric 
torches — Trade mark disqualified from 
registration unde: S. 9 (4}. Case law dis. 
cussed (Aug) 179A 


Trade and Merchandise Marks Act (contd. 
——S 9 — Compliance with conditions 
laid down in S. 9 does not confer on the 
applicant a right to registration of his 
trademark — Registrar can decline to 
register his trade mark in exercise of his 
discretion (Aug) 179B 


——S, 9 (3) — ‘Distinctive’ — Word ‘dis- 
tinctive’ requires that the trade mark 
must distinguish goods of the proprietor 
from those of other persons (Mar) 46B 


——S, 12 (8)—See Ibid, S. 28 (Nov) 248A 
-—-§, 18 (4)—See Ibid, S.9 (Aug) 179B 


--— S. 28 — Concurrent registration — 
Prima facie infringement of plaintiff’s 
trade mark — Defendant whether can 
claim benefit of S, 12 (8) when he had 
applied for registration (Nov) 248A 


——S, 31—Registration of trade marks is 


prima facie evidence of its validity 
(Mar) 46D 


——S, 32— See Ibid, S. 31 (Mar) 48D 
——S, 82 (c)— See also Ibid, S, 9 (3) 
(Mar) 46B 


——S, 32, Cl. (c) — “At the commence- 


ment of the proceeding’ Meaning: 
(Mar) 46A 


-—S, 56 (2) — Trade mark in question 

obtained by misrepresentation and con- 

cealment of facts and by fraud— Effect 
(Jul) 153 


Transfer of Property Act (4 of 1882)— 
New lease— Test (Aug) 186B 


——S, §3—See also Provincial Insolvency 
Act (1920), S. 28 (Jun) 122B 


——S, 58—Suit under by one of the credi- 
tors of an insolvent—Locus standi to ble 
the suit (June) 122A 


——5S. 54—See Stamp Duty — Stamp Act 
(1899), S. 24 (July) 131A (SB) 


— §,58—See Stamp Duty — Stamp Act 
(1899), Sch, 1A (Delhi), Art, 40 (a) and (b} 
(July) 146 


——S5, 106—See 
(1) Displaced Persons (Compensation 


and Rehabilitation) Act (1954), 
S. 29 (1) (July) 156D 


(2) Houses and Rents— Delhi Rent Con- 
trol Act (1958), S, 14 (Nov) 271B 
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T, P. Act (contd,) 
—~S. 107—See Stamp Duty—Stamp Act 
(1899), S. 2 (16) (Aug) 171 


——S. 111 (d) and (£) — Usufructuary 
mortgage in favour of tenant — Relation- 
ship of landlord and tenant whether sar- 
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T, P. Act (contd.) 

vives for revival after redemption of 
mortgage (Aug) 175 © 
Trusts Act (2 of 1882), S. 1 — See Stamp 
Duty—Stamp Act (1899), S. 2 (24) 

(June) 128 (8B} 


DELHI CASES OVERRULED, REVERSED AND DISSENTED ’ 
FROM EIC., IN A. I. R. 1972 


Diss.=:Dissented from in ; Over.=Overruled in; Revers.=Reversed in. 


(1967) 1. T. Ref, No. 18 of 1963, D/- 17-2-1987 
(Delhi) -Revers. AIR 1972 SC 159 (Jan). 


(1968) Cri. A. No. 68 of 1967 and Murder, Ref. No. 
1 of 1967 D/. 12-8-1968 (Delhi) —Revers. AIR 
1972 S C 975 C, D (May). 


{1969) S. A. No. 227 of 1967, D/- 16-8-1989 (Delhi 
—H. P. Bench)—Revers. AIR 1972 Him-Pra 
20A (Feb), 


asor. A.O. o: S.) No. 40 of 1970, DJ- 30-10. 
(Delhi) — Revers. ALR 1972 SC 915 
( ion. 


AIR 1970 Delhi 132, Rajendra Sareen v. State of 
oven — Revers. AIR 1972 SC 1004D 
y) 


ALR (1970) 2 Delhi 408, Khazanov. Kant Ram — 
Revers. AIR 1972 S C 1427 (Tune). 


AIR 1971 Delhi 1=1971 Ren C. R. 100 (FB), P. L. 
Mehra v. D. R. Khanna — Diss. AIR 1972 
J & K 88A (FB) (Oct). 


1971 Cr. L. J. 1875 (Delhi), Hiralal Jain v. Delhi 
Administration (State) ~~ Revers. AIR 1972 
S C 2598 (Dec). 


(197L) 22 Fac. LR 870 = (i971) l Lab L J 167 
(Dalbi), Prem Nath Motors Workshop Pri- 
vate Ltd. v. Industrial Tribunal, Delhi — 
Over. AIR 1972 5C 136C (Jan). 


1971 Ren C. R. 879 (Delhi), M/s Hindustan Trust 
Private Ltd, v. G. S. Gupta — Revers. AIR 
1972 5C 2091A (Oct). l 


1971 Ser L R 508 (Delhi), Nayak, P. R. v. Union 
of India —Revyers. AIR 1972 S C 554 (Mar). 
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Owing to late receipt of Other Journals the following Supplement 
to Comparative tables of A. I, R. = Other Journals is issued. 


AIR 1968 Delhi 


AIR - 


260 


Other Journals 


(1971) 1 Bim LJ 
(HP) 899 


AIR 1970 Delhi 


AIR 
185 


188 
202 
224 
240 
250 


Other Journals 

ILR (1970) 1 
Delhi 405 

ILR (1970) 2 
Delhi 109 

ILR (1870) 2 
_ Delhi 271 

ILB (1971) 1 
Delhi 782 

ILR (1970) 1 
Delhi £60 

TLR (1970) 1 
Delhi 598 


(1971) 1 Bery L'R 44 18 
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AIR 1971 Delhi 


AIR 
1 


Other Journals 


ILE (1970) 2 
Delhi 545 


151 


188 


195 


A, I. R. Delhi = Other Journals 


AIR 1971 Delhi 
Other Journals 


ILR (1970) 2 
Delhi 187 

ILB (1970) 2 
Delhi 1 

ILR (1970) 1 
Deihi 428 

ILR (1970) 2 
Delhi 174 

ILB (1970) 1 


Delhi F61 


ILB (1970) 2 
Delhi 17 


ILB (1970) 1 
Delhi 748 


ILB (1970) 2 
Delhi 825 


ILR (1970) 1 
Delhi 585 


ILR (1971) 1 


Delhi 787 


1972 Ren O R 787 
ILR (1871) 1 
Delhi 584 


ILR (1971) 1 
Delhi 238 


AIR 
208 


218 
219 


224 


227 


240 


248 


249 


267 


262 


268 


AIR 1971 Delhi 


Other Journals 


ILR (1971) 1 
Delhi 817 


1972 Ben OJ 876 


ILR (1971) 1 
Delhi 25 


ILR (1872) 1 
Delhi 808 


ILR (1971) 1 
Dolhi 828 


(72) 74 Pun 
L R (D) 144 


ILB (1970) 2 
Delhi 580 


ILR (1971) 1 
Delhi 474 


TLR (1971) 1 
Delhi 599 


1972 Ren O J 481 
ILR (1971) 3 
Delhi 684 


ILR (1971) 1 
Delbi 411 
1971 Rajdhani 
LB 60 


AIR 
272 


74 
277 


282 


285 


294 
800 
808 


B10 


819 


AIR 1971 Delhi 


Other Journale 
1971 Rajdhani 
LBW 


ILR (1971) 1 
Delhi 450 
ILR (1971) 1 
Delhi 615. 
1871 Rajdhani 
L: R88 
ILR (1971) 1 
Dalal 583 


ILR (1971) 1 
Delhi 644- 
ILR (1971) 1l 
Delhi 21% 
ILR (1971) 2 
Delhi 701 
ILR (1971) 1 
Delhi 547 
ILR (1971) 1 


Delhi 481 ` 
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AIR 1972 DELHI 1 (V 59C 1) 
H. R. KHANNA, C. J. AND P. N. 
KHANNA. J. 


Umrao Singh, . Appellant 
Singh and others. Respondents. 
. ‘Letters Patent Appeal No. 28 of 
1968, D/- 16-4- He against Judgment of 
Hardayal Hardy J.. D/-- 11-3-1968. ` 


Evidence Act (1872), S.- 115 — Es- 
toppel — Approbate and reprobate, — 
Person getting advantage of his plea in 
prior suit is not entitled to take a plea 
Miconaigtent therewith: in subsequent suit. 

‘(Para 9) 

. Thus a person having successfully 
resisted a suit filed by R for his eject- 
tment from the land in suit on the ground 
that R was not a Bhumidhar and the suit 
for ejectment was not maintainable ina 
revenue court cannot take up inconsis- 
tent stand in subsequent suit relating to 
the same land brought by the successors- 
jn-interest of R and contend that R was 
a Bhumidhar and the suit for eiectment 
should have been filed in a revenue 
Court. He having already taken advan- 
tage of his pleas about the status of R 
and the maintainability of a suit in a 
revenue Court by the “dismissal of the 
earlier suit cannot now turn round and 
take the stand that R was a Bhumidhar 
and the suit was triable in a’ revenue 

urt. -> (Para 9) 


Cases Referred: Chronological Paťas 
- (1971) AIR 1971 NSC 156 (V 58)= 
: (1970) 2 Ren CR 396. Mathura 
' Prasad Baioo Jaiswal v. Dossi- 
. bai N. S. Jeeieebhov 10 
(1971) ATR 1971 NSC 160 (V 58)= 

(1970) 2 SCC 841, Hatti v. Sun- 

der Singh | 8, 10 
(1964) ILR (1964) 2 Puni 428. Lal 

Singh v. Sardara Singh 


GO/HO/D497/71/GKC 
1972 Delhi/l I G—26-27 


v. Man 


(1956) ATR 1956 SC 593 (V 43) = 
Ba SCR 451. Nagubai Ammal 
B. Shama Rao 8 
(1931) AIR 1931 Oudh 123 v 28)=7 
Oudh an 21. Mahadeo Singh v. 
Pudai Singh 
(1926) AIR 1926 PC 18° (V 13) =. 
53 Ind App 64. Gaianatirai v. 
Secretary of States 
(1921) (1921) 2 KB 608 = 91 LJ 
KB 39, Verschures Creameries Ltd. 
v. Hull and AP Steam- ; 
ship Co. 9 
(1819) 1 Bia F = 4 ER 1. Ker v. 
Wauchope 9 
Harnam Singh Chadha with Sultan 
Singh, for Appellant: S. S. Dalal. for Res- 
pondents. 


H. R. KHANNA, C. J.: This appeal 
under Clause 10 of the Letters Patent by 
Umrao Singh defendant-appellant is 
directed against the judgment of learned 
Single Judge affirming on appeal the 
decisions of the Courts below wherebv a 
decree for possession of the land in suit 
measuring 17 Bighas 9 Biswas. situated 
in village Barwala within the Union 
Territory of Delhi. was awarded in favour 
of Man Singh and three other plaintiff- 
respondents against the defendant-ap- 
pellant. 

2. The land in suit originally be- 
longed to a Muslim who migrated to: 
Pakistan. The land was consequently 
declared evacuee property and vested in 
the Custodian. The rehabilitation de- 
partment allotted the land on permanent 
basis to Ranjit Singh as per order dated 
October 25, 1957. Sanad about the trans- 
fer of the right. title and interest acauir- 
ed by the Central Government in the 
said land to Ranjit Singh was executed 
on October 29. 1957.. Ranjit Singh sold 
the land to the plaintiff-resnondents as 
per registered sale deed dated February 
21, 1962 for a sum of Rs. 10,000/-. On 
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July 16, 1965 the respondents filed suit 
for possession of the land in dispute 
against the appellant on the allegation 
that the appellant was: in unauthorised 
occupation of .the 

: 3. The suit was resisted by the 
appellant who pleaded that the civil 
Court had no jurisdiction to try the suit. 
The appellant claimed to be | in lawful 
possession of the land. The validity of 
the sale by Raniit Singh in favour of 
the respondents was challenged on the 
ground that Ranjit Singh was’a Bhumi- 


dhar of the land and as such the sale 


contravened the provisions of section 33 
of the Delhi Land Reforms Act and the 
East Puniab Holdings (Consolidation and 
Prevention of Fragmentation) Act. 1948. 

Following issues were framed by the 
trial Court: 

“1. Whether the civil Court has no 
jurisdiction to try this suit? 

2. Whether the plaintiff is the owner 
of the suit land by purchase? = 

3- Whether the sale effected in favour 
of the plaintiff is void as alleged in Para 
No. 2 of preliminary objection of the 
written statement? 

4. Relief?” 

4. All the issues were. decided by 
the trial Court in favour of the respon- 
dents. In the result decree for posses- 
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sion of the land in dispute was awarded - 


in favour of the respondents’ against the 
appellant. The decision of the trial Court. 
as stated above. was affirmed on appeal 
by the first Appellate Court. On second 
appeal argument was advanced on be- 
half of the appellant that Raniit Singh 
.was a Bhumidhar of the land. This con- 
tention was repelled by the learned Single 
Judge. It was accordingly held -that 
the civil Court had jurisdiction to trv the 
suit. 


ly dismissed 


5. In ‘the Letters Patent Appeal 
Mr. Chadha on behalf of the appellant has 
assailed the finding of the learned Sin- 
gle Judge that Ranjit Singh was not a 

Bhumidhar of the land in suit. Re- 
ference in this connection is made to sub- 
section (1) of section 4 of the Delhi Land 
Reforms Act, 1954 (Act No. 8 of 1954). 
‘according to which there shall be. for 
the purposes of this Act. onlv one class 
of tenure-holder, that is to say. ‘Bhumi- 
dhar’ and one class of sub-tenure holder. 
that is to sav. ‘Asami’. It is urged that 
the civil Court had no jurisdiction to try 
the suit. Our attention in this context 
has been invited to section 185 of the 
Delhi Land Reforms Act according to 
which except as provided by or under 
this Act no court other than a court men- 
tioned in column 7 of Schedule I shall, 
notwithstanding anything contained in the 
Code of Civil Procedure. 1908. take -cog- 


The second appeal was consequent- 


~ Act was stated to be not 
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nizance of any suit. application. or pro- 
ceedings mentioned in column 3 thereof. 
Entry 19 of Schedule I deals with suits 
for ejectment of a person occupving land 


. Without title and damages by a Bhumi- 


dhar, Asami or Gaon Sabha. According 
to column 7 of that entry such a suit is 
OS in the court of’ Revenue ~Assis- 


6. The above contention has been 
controverted by Mr. Dalal on behalf of 
the respondents. In our opinion. it is not 
necessary to express an opinion about the 
merits of the above contention. because 
we are of the view that the appeal is 
liable to be dismissed on other grounds 
2 which reference would be made here- 
after. 


T. Ranjit Singh, after the allot- 
ment of the land. instituted -a suit for 
ejectment from the land in suit on July 
10. 1961 against the appellant in the 
Court of Additional. Revenue Assistant, 
Delhi. In that suit the appellant filed 
written statement dated August 22, 1961. 
Exhibit P. 10 is the copy of that written 
statement. Two preliminary objections 
were raised by the appellant in the writ- 
ten statement. It was averred that thë 
suit was not maintainable under S.' 192 
of the Delhi Land Reforms ‘Act as Ran- 
jit Singh had been allotted. land bv the 
Ministry of Rehabilitation and was not a 
Bhumidhar. The Delhi Land Reforms 
applicable to 
such, lands. Section 192. to which refer- 
ence was made. exempted evacuee: ‘pro- 
perty from the operation of the Delhi 
Land Reforms Act. The next prelimi- 
nary objection was that as Ranjit Singh 
was not a Bhumidhar. the Court of Addi- 
tional Revenue Assistant had no jurisdic- 
tion to try the suit. The Additional 
Revenue Assistant treated issues 1, 3 and 
5 reproduced hereinafter as the prelimi- 
nary issues: 


“I. Whether the plaintiff is _the 
Bhumidhar of the land in suit? 
X X x 


3. Whether the present suit is barr- 
ed under section 192 of the Act. 

4. xx xx xx 

5. Whether this Court has jurisdiction 
to try this suit?” 
On issue No. 1 the finding of the Addi- 
tional, Revenue Assistant was that Ran- 
jit Singh had failed to prove that he was 
Bhumidhar of the land in suit..On issue 
No. 3 the finding was that section 192 
of the Act showed that the Act did not 
apply to the land in suit. Issue No. 3. 
was accordingly decided in favour: of the 
defendant in that suit. On issue No. 5 the 
Additional Revenue Assistant held that 
in view of the findings on issues Mos. 1 
and 3--he had -no furisdiction to try the 
suit. In the result, Ranjit Singh's suit 
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' was dismissed. -Exhibit P. 11 is- the. copy 
‘of the. judgment of the Revenue Assis- 
tant dated- December 29.1961. ety 5 
Sigs It would anpear-from the above 
that when: ‘Ranjit Singh. predecessor of 
‘the plaintiff-respondents, :filed a: suit for 
,ejectment-.against’ the. defendant-appel- 
‘lant in. the Court. of Additional Revenue 
| Assistant his suit. ‘on the obiection ee 
defendant-appellant. .was di 

'the ground that Ranjit Singh “was See a 
, Bhumidhar of the: land’ and the revenue 

i Court‘ had no jurisdiction in the matter. 
' The défendant-appellant cannot: now 
' after the- al of the’ earlier suit “be 
| permitted to contend that . Ranjit Singh 
| was a Bhumidhar”: and it-{s the revenue 
‘and not the civil Court which had: iuris- 
| diction to try.the ‘suit. To allow, ‘the ab- 
, pellant: to: take ‘up -inconsistent position 
, ‘and to blow hot and cold or to play fast 
' and ‘loose according. to`his convenience 
in a case like the présent would result in 
: à situation which is-not only anomalous 
| but is also manifestly inequitable and un- 
just. Such a situation ‘cannot be’ count 
 enanced by the Courts. The matter has 
‘ been discussed'in Bigelow on Estoppel, 

i sixth editioh; in: the ‘following words: 


.. “If parties in Court were “permitted w 

| assume “inconsistent. positions in the trial 
of their causes, the usefulness of Courts 
ı of justice would” in most cases be paralys- 
' ed, the coercive process of ‘the law. avai- 


‘lable only -between those, who consented’ 


; to its exercise,.could be set at naught: by 
' all. But the rights. to all men. honest 


Courts. .and, consistency of proceeding jis 
l therefore required of all those, who come 
or are brought before them. It may - acy 
cordingly be laid down -aš a broad’ pro- 
position that .one who.- without mistake 
induced by the opposite party. has taken 
' a particular position deliberately ‘in the 
course of. a litigation must. acf consis- 
tently .with it; one. cannot. plav fast and 
' loose.” 

It -has also -been observed; there: oe 
i “The: principle - under ‘consideration 
; will apply. to another suit than the .one 
. In which the action was-taken. where. the 
| second suit. grows out of the: judgment. of 
‘.the first. «It is laid down that a‘ defen- 
| dant-who obtains. judgment upon an -al~ 
| legation that a particular obstacle exists 
I 
| 
t 


` cannot in -a: subsequent . suit based H 


such allegation deny. its -truthi”- -. 

The above observations were relied upon 
by.a Division Benchof Oudh Chief Court 
in Mahadeo Singh v. Pudai Singh. AIR 
1931 Oudh-:123. -In that case’ the civil 
suit was the result-of a: judgment passed 
by the Board of Revenue. which upheld 
the plea that the revenue Court ~had no 


subsequent civil guit. a plea . was raised 


: by the defendant that the suit was -not . 


and. dishonest, are in the keeping: of the. 


jurisdiction to entertain’ the suit. In the 
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cognizable: by .a civil-Court and that the 
remedy. of the plaintiff was to. proceed in 
a revenue Court. The learned Judges in 
this..connection observed: oy 


“The suit out of which this appeal 


arises :has clearly grown. out of. the. iudg- 


ment . passed by:the.. Board of Revenue’ 
and. the judgment upheld the plea of the 
defendant that the Court of Revenue had 
an o cle in its way of determining the 

merits of the case for the reason that it 
had no jurisdiction to entertain the suit. 


“It is too late therefore now ‘for the defen- 


dant to deny, the truth’ of his plea raised - 
in the Revenue Court when the plea has 
compelled. thé ' plaintiff of the. present 
suit to put his plaint before the civil 
Court for adjudication.” 
In the ‘case. of Lal ‘Singh v. Sardara. 
ILR 1964 (2)..Punj 428. to which one of 
us was: a party. if was observed while 
dealing with a similar situation: `° > 
-“As.a finding .has:already been given 
between the parties in respect of the 
land. in dispute: by-the Revenue Assis- 
tant*that the present suit is triable not 
by a- Revenue Court but by a Civil Court 
the respondents, in my opinion; cannot 
be non-suited:.in the present suit on the 
ground that the suit- in fact was triable 
byva. Revenue: Court... The. above finding 
was giyen by the Revenue Assistant after 
hearing both the - parties and whether. 
right or wrong it would be binding upon 
the parties. It would look’ anomalous and 
would -indeed_ be- reducing judicial pro- 
ceedings to.a farce if a finding was given 
by the Revenue Court that the suit was 
triable by the Civil’ Court and subse- 
quently when the matter came before 
the Civil Court a decision was.given that 
thé suit ‘was: triable ;, 
Court.” . 


nee ‘may be stated that the views express- 

ed in the case of Lal Singh. v. Sardara. 
in, some other aspects of the matter ‘were 
partly approved and partly disapproved . 
by their, Lordships of the Supreme Court 
in the case of Hatti. v. Sunder Singh. 1970 
(2) SCC 841 = (AIR 1971 NSC 160) but 
So far as ‘the above aspect of the matter 
was concerned their Lordships did not 


express their. disapproval. In the case of 


Gajapatiraj.. v.. Secretary of State’ AIR 
1926 PC!18. heir Lordships of the Judi- 
cial Committee observed: . . 


“A: litigant . who has all alone iain’ 
tained a position in support of one and 
in this case the more important; branch, 
of his suit cannot be permitted. when he 
fails upon this branch to-withdraw from. 


the position-and assert . the .contrarv. | - 


more especially when, he therebv places 
his opponent at a great -disadvantage. 
There: could be no clearer case. for the 
application of the doctrine of estoppel 
owing to the conduct of the litigant.” 


by the Revenue í 


- jand contend that. 
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9. The auestion of approbation 
and reprobation has.been dealt with on 
page 171 of Halsbury’s Laws of England. 
Third Edition Volume 15. and it is obser- 
ved: 


“On the EN that a person may 
not approbate and reprobate. a -species of 
estoppel has arisen which seems to be 
intermediate between estoppel by record 

-and estoppel in pais. The principle that 


a person may not approbate and repro- 
bate expresses. two propositions. first. 
that the person in question. having a 
choice between -two courses’ of conduct. 
is to be treated as having made an elec- 
tion from which he cannot resile. and. 
second: that he will not be regarded. in 
general at any rate. as having so elected 
unless he has taken a benefit under or 
arising out of the course of conduct which 
he has first pursued and with which his 
subsequent’ conduct- is inconsistent.” 
The above observations were quoted with 
approval by their Lordships of the 
Supreme Court in the case of Nagubai 
Ammal.v. B. Shama Rao. AIR 1956 SC 
593, and it was held that the operation 
of the maxim that a person: cannot ‘ap- 
probate ‘and reprobate’ should be confin- 
ed to reliefs claimed in respect of the 
_ same transaction and to the persons who 

are parties thereto. The Court also reli- 
ed upon the following observations of 
Scrutton. LJ. in the case of Verschures 
Creameries, Limited v. Hull and Nether- 
ace ras Company: Limited: (1921) 
2 60 


“A plaintiff is not alsa to ‘ap- 
probate and reprobate’. phrase is 
apparently borrowed Aig ‘the Scotch 
law, where it is used to express the’ prin- 
ciple embodied in our doctrine of elec- 
tion namely. that no party can accept and 
reject the same ent: “Ker v. Wau- 
chope, (1819) 1 Bligh 1 (21) (232) (F): The 
doctrine of election is not however con- 
fined to instruments. A person cannot 
say at one time that a transaction is valid 
and thereby obtain ‘some advantage. to 
which he could only be entitled on the 
footing that it is valid. and then turn 
round and say it is void for the purpose 
of securing some other advantage. That 
is to approbate and reprobate’ the trans- 
action.” 


The various observations "peaeodeed 
above, in our opinion. lend support to the 


conclusion that the appellant having suc- - 


cessfully resisted the suit for his efect- 
ment from the land in suit on the ground 
that Ranjit Singh was not a Bhumidhar 
and the suit for ejectment was not main- 
tainable in a revenue Court cannot now 
take up inconsistent stand in subsequent 
suit relating to the same land brought by 
the successors-in-interest of Ranjit Singh 
Ranjit Singh was a 
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Bhumidhar and the suit for eijectmenff. 
should have -been filed in a revenue 
Court. The appellant having already 
taken advantage of his pleas abow; thej. 
status of Ranjit Singh and the maintain- 
ability of a suit in a revenue .Court by 
the dismissal of the earlier suit etnnot 
now turn round and take the’stand that 
Ranjit Singh was a Bhumidhar and the 
suit was triable in’ a revenue Court. 


10. The observations, of. , „their 
Lordships of the Supreme Court in the 
case of AIR 1971 NSC 160 show that 
the question as to whether a person is a 
Bhumidhar of land or not is essentially 
one for the revenue authority and that 
a party. cannot directly approach a civil 
Court for the determination of that aques- 
tion. The. revenue Court. as already 
stated. held vide judgment dated Decem- 


-ber 29. 1961 that Ranjit: Singh was not 


proved to be a Bhumidhar of the land in 
dispute. A similar finding was also fiven 
by Shri R. K. Baweja. Judicial Secretary. 
Delhi Administration..as per order dated 
February 16, 1965. That order was made 
in an appeal filed by Man Singh and 
other respondents against Umrao Singh 
appellant against the order of Additional 
Collector, Delhi, made in mutation pro- 
ceedings, Shri Baweja held that Raniit 
Singh had not become a Bhumidhar: of 
the land in dispute. As it was primari~ 
ly for the revenue authorities age deter- 
mine whether Ranjit Singh was a Bhu- 
midhar or not and as those authorities 
in mutation proceedings as: well -as in 


- Suit for ejectment have held that Ran- 


jit Singh was not a Bhumidhar. the mat~ 


ter, in our’ opinion. cannot: be reopened 
in. the civil Court. 


11. elre on behalf of the 
appellant has been made to the case of 
Mathura Prasad Bajoo Jaiswal v. Dossi- 
bai N. S. .Jeejeebhoy, (1970) 2 Ren CR 
396 = (AIR 1971 NSC 156). The ap- 
pellant in that case was a lessee of open 
land. He constructed a residential butld- 
ing on the land and applied to the Court 
of Civil Judge for fixation of standard 
rent. The application was -rejected by 
the Court-holding that Rent Control Act, 
1947 did not apply to.open . land. let for 
constructing buildings ‘for residence 
education...business. trade or storage. ‘The 
order was affirmed-by the Bombay High 
Court in 1955:- Some years later the High 
Court held in another case. that a build- 
ing lease in respect of an open plot is not 
excluded: from Bombay Rents, Hotel ‘and 
Lodging House Rates Control Act. 1947 
solely because open land was used for 
residence or- educational purposes after 
building a structure on it. The appellant 
filed-a fresh petition in the court of Small 
Causes ‘for determination of the standard 
went, The trial Judge rejected the ap- 
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: plication on, the. ground.of res iudicata and 
‘his order was affirmed by the High Court. 


. On: further -appeal to the Supreme .Court 


'it was held- that the, view of the Courts 
‘below that the Civil Judge. had no iuris- 
idiction. was erroneous. and that where. the 
‘law is: altered since -the earlier decision. 
the same. will not operate as res judicata 


‘between the parties. The said case. in 


our opinion, cannot be of much avail to 


the appellant because there has been no 


change of law since the earlier riage 
in the present case. Moreover.- in the 
‘cited case there arose no question of a 
party taking a plea inconsistent with the 
earlier -plea after enioyed the 
benefit of the earlier plea. .. he Ae 


12. We. therefore. are of the opi- 


nion that the appellant cannot now be 
permitted:-to contend that. Ranfit Singh 
was a Bhumidhar and thé présent suit for 
ejectment brought against the appellant 


could be tried not by a ‘civil Court. but’ 


by a revenue Court. The appeal conse- 
quently fails and is dismissed, but in the 
sicurnstaners without costs. . 
bog Appeal dismissed. 
= PEE 
ARE S. N. SHANKAR. J. ` 
` “Balu Ram Goel, . Petitioner v. The 
Union of-India, and’ others, Respondents. 


, ‘Civil Writ Petition No. 492 of 1969, 


D/- 3-3-1971. . 
(A) Telégraph Rules (1951), R. 445— 


Constitution of India, Art. 14) AIR 1961 


-SC 1602 Relied on; AIR 1967 e 1581 


Disting.  ; (Para 7) 

Power under R. 445 is not ‘unbriddl- 
ed or arbitrary. There is no excessive 
delegation of power. in it. It is not dis- 
criminatory on.ground that R.' 424 pro- 
vides less prejudicial remedy in similar 
situation and: thus leaves ‘to the discre- 
tion of the telegraph authority . 
and choose between persons similarly 
placed. The scope and object of those 
two rules are also different. They are 


. Dot two.. alternative remedies. 


i ` (Para 8) 
i (B. Constitution of India, Art.- 226— 
Writ petition on ground. of mala fides is 
not sustainable if a genuine anprehen- 
sion existed on the part -of Telegraph: au- 
thority to resort to action under R. 445 
of..Telegraph Rules. (X-Ref: Telegraph 
Rules (1951) R. 445). ` (Para 9) 

!= (C) Natural Justice — A public. au- 
thority even while making administrative 
orders in discharge of its statutory duties, 
where the order involves civil ‘consequ* 
ences, is bound to act in a mariner conso~ 
GO/HO/D476/71/HGP/P — 
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to pick - 
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nant with the rules of. natural: justice; 
(X-Ref: - TelegTaph Rules (1951), R. 445). 
AIR 1967 SC 1269. and 1970-- SCD 181, 
Belied On. o- - *. (Para 12)- 
‘The -Telegraph Authority - is a- publie 
authority acting in discharge of its statu~ 
tory duties.‘ Merely. because a customer 
agreed to ‘abide by ` Telegraph Rules, 
R-445 does not cease to be a statutory 
provision. Therefore. even- if a right to 
relief arises out of alleged breach of con- 
tract, where the action challenged is a 
public . authority invested with statutory 
power; - a writ petition is maintainable. 
- (Paras 12. 13) 
Cases ‘Referred: Chronological Paras 
(1970) Civil Appeal No. 1638 of 
1969: D/- e 1-1970 = 1970 SCD > 
181, D. F. O. South Kheri v. Ram ~ 
Saneni -Singh 12. 13 
(1967) AIR r SC 1581 (V 54)= ` 
(1967) 3 SCR pie Northern India ` 
Caterers (P) - Ltd. v. State of 


Punjab 
(1967) AIR 1967 SC 1269 (V 54), = 
-aeon 3 SCR 25. State of Orissa 
(Miss) Binapani Dei 
gsi AIR 1961 SC 1602 (V 48) = 
oo) 2 SCR 125. Jvoti Pershad 
Administrator for. the Union ze 
Territory of Delbi i 7 


Daljit Singh. ` for Petitioner: A. B. 
oe and Sh. Satpal, for _Respon- 
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ORDER: By this petition” under Arfi+ 
cle 226° of the Constitution Balu Ram has 
praved that the-two telephone connec- 
tions installed -in his . business premises 
disconnected by the respondents may be 
directéd ‘to be restored with. liberty to 
the respondents to bill him at shorter 
intervals of time to ensure payments of 
the calls made by him from these tele~ 
phone Connections. Respondents to the 
petition are the Union of India, .General 
Manager, Telephones, Divisional Engi- 
neer, Telephones, . Delhi Gate Telonhone 
tively. respondents 1. 2 and 3 respec« 

vely maps, 


2. - The petitioner is carrying on 
share business with ‘his office at 44-A, 
Coronation Hotel, ‘Fatehpuri, Delhi. with 
the ‘assistance of telephones. In 1966, he 
applied -for a- telephone connection under 
the .‘own your- telephone’ scheme of the 
respondents. This connection was grant- 
ed to him in December, 1966. and tele« 
phone No. 263578 hereafter referred to ag 
the ‘first telephone’ was installed at hig 
office.. Due to business needs. he anpli« 
ed for a second connection and on March 
9, 1969, under the same ‘own vour telex 
phone’ scheme which was also sanction+ 
ed and another -telephone No. 265177 
(hereafter referred as the “second tele- 


_ phone’) was installed in the same office. 


The second connection commenced work+ 
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ing from May 3. 1969. According to the 
petitioner he was never in arrears in res- 
pect of the trunk-call bills or the local 
call bills of the first telephone which 
averaged to about Rs. 500/- per quarter. 
In regard to the second telephone. he 
says, he received a bill for Rs. 1.50 onlv 
for the period from May 3. 1969 to May 
10, 1969 which was duly paid. No bill 
or bills for the second telephone were 
received thereafter. His _ case in. the 
petition is that a particular official of the 


telephone Department who came to know. 


that the petitioner’s business. depended 
on the telephones approached him with a 
view to extort monev but when he did not 
oblige him. this official. with the -help of 
some line-man ‘had the lines of the peti- 
tioner’s telephone connections joined to 
some other connections with the result 
that the petitioner’s telephones recorded 
a very large number of calls which in 
fact were never made from these tele- 
phones. 


; A-report was. thereafter. made by 

the said official to the Divisional En- 
gineer (Telephones) that the two connec- 
„tions of the petitioner were making 
heavy calls and immediate action was 
called for: On Mavy 24, 1969. the peti- 
-tioner. in consequence, received two de- 
Mand notices in triplicate requiring him 
to deposit Rs. 27.500/- in respect of the 
first telephone and Rs. 20.000/- in respect 
of the second telephone. The deposits 
were. required to, be made within. three 
days of the issue of the demand notes 
failing which the connections were to be 
disconnected. The petitioner. thereupon. 
approached thé respondents to explain the 
situation but he was not allowed an inter- 
view. The two- telephones were thus 
disconnected for failure of the petitioner 
` to make the deposits. Under these cir- 
cumstances. he’ has filed the -present 
writ petition with the relief set out above 
contending that this action of the respon- 
dents was mala fide and bad in law. 


3. After the petition had been: ad~ l 


mitted. on the application of the peti- 
tioner, by order dated June 16. 1969. one 
of the two connections. that is. the first 
telephone was directed to be re-connect- 
ed subject to final decision of the writ 
petition and also subject to the petitioner 
giving a securtiv. to the extent of Rupees 
2000/-. The petitioner complied with this 
order and the first telephone was. there- 
fore, restored. 


4. In the affidavit in opposition 
filed" on behalf of the respondents. it was 
urged that the petition was premature. 
amongst others. -on the ground that the 
petitioner had not availed of the remedy 
of arbitration open to him under sec- 
tion 7B of the Indian Telegraph Act and 
that while his demand: for making refer- 


_ed, require a subscriber to 
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ence to arbitration „was under considera- 
tion he rushed to’ Court and filed this 
petition. On facts, it was explained that 
the meter testing staff of the Delhi Gate 
Telephone Exchange noticed'-that meters 
of these two telephones of the petitioner 
recorded abnormally large -number of 
calls and that it was apprehended that 
the Government dues may not be. realis- 
ed later on. The matter was reported 
to the Divisional Engineer, Telephones. 
On May 29, 1969. the petitioner met the 
Divisional Engineer (Telephones) who 
explained. the whole position to him. To 
safeguard the revenue of the State. in 
these circumstances, the affidavit stated 
the action complained of was taken under 
rule 445 of the Indian Telegraph ‘Rules. 
The allegations of mala fide were stout- 
ly denied and it was maintained that the 
petitioner was not entitled to the relief 
claimed. 


5. In the rejoinder. the petitioner 
reiterated the allegations in the petition 
and further challenged the vires of R. 445 
relied upon by the petitioner on the 
ground that it did not lay down anv cri- 
teria for the guidance of the departmen~ 
tal officials. 

6. Shri Daljit Singh. Jearned 
counsel for the petitioner, has raised fol- 
lowing contentions 

(1) That rule 445 of the Indian Tele- 
graph Rules is ultra vires of Art. 14 of 
the Constitution. 

(2) That the respondents acted. mala 
fide in demanding the deposits from the 
petitioner. 

(3) That the order requiring deposit 
was penal in nature and could not be pass- 
ed without hearing: the petitioner. 

(4) That in anv case the demand’ for 
deposits was discriminatory - and arbi- 
trary. : 

T. It is not possible to accept the 
first contention of the petitioner. Rule 445 
of the Indian Telegraph Rules, hereafter 
called, “the Rules” reads as under: : 


“445. Security for- charges:-- The 
Telegraph ‘Authority may. at anv time. 
before or during the period for which a 
telephone or other like service is orovid- 
deposit as 
security such amount as it may consider 
necessary and if the subscriber fails to 
comply with such demand within such 
period as it. may specify. the Telegraph 
Authority may withdraw the service and 
remove any telephone or other apparatus 
belonging to-.the Telegraph Authority. 
Where the security deposit is paid. anv 
amount due from the subscriber by wav 
of fee or other charges under these. rules 
may be adjusted against the amount. so 
deposited.” 

It is true that this rule confers power on 
the Telegraph Authority to require a 
subscriber to “deposit as security such 
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amount as it may consider necessarv. but 
‘this security has tò. be only for ‘charges’. 
‘The rule appears in part.V of the Rules 
‘dealing with `the "Rules for telephone”. 
‘Rule 434 of this Part under. the sub-head 
'“"Fees and other charges” provides that 
‘the charges for’ various ‘services under 
.these Rules shall be as enumerated there- 
dn: It then’ proceeds to specify the 
charges in regard to installation. fees. 
.re-connection fee. transfer fees and then 


‘shifting charges. scale of charges for de-. 


‘partmental exchange connections. charges 
‘for connection under . ‘Own Your Tele- 
‘phone: Scheme’. charges’ for. additional 
facilities etc. etc. The rate of charges 
‘under each head is mentioned separate- 


‘ly. Rule 436 provides that the subscri-. 


(ber shall pay thé charges for installation 
ior shift or the. rent for a telephone con- 
nection or similar service for such periods 
and at such times -as may be pres- 
.ctibed by the Telegraph Authority.. Ren-. 
tal. according to R.437. ispavable before 
ithe commencement of the period as ‘may 
be prescribed bythe Telegraph Authority 


‘and: rental periods. according -to 
Rule’ 438 could either -be ` month? 
ly. quarterly. or annually. In case of 
charges for calls at message_-:rates or 
measured rate system in -terms of 
rule 439 they ‘become due and: pay- 


‘able on presentation a bill therefor. 
The periods. for which ‘the bills shall 
he prepared..and the- dates bv -which 
they shall be payable ‘are also provided 
to befixedinadvance by the Telegraph 
‘Authority. The amount which .can be 
fixed under R. 445-thusfor the purpose 
of security is to be the amount -having 
reference to the charges - so leviable 
against the subscriber. It cannot be any 
imaginary or arbitrary amount as sought 
to be made out by the petitioner. The 
words “such amount as it may consider 
necessary” in Rule 445 have reference . to 
the words charges for which alone the 
security can.be called for under the Rule. 
The power under rule 445, therefore.. is 
not an unbridled or- arbitrary power. The 
purpose for. which this power can be in- 
voked is only to secure payments of the 
“charges” in respect of the facility pro- 
vided. indication is. in. the 
rule itself because failing deposit 
it provides that the service may 
be widhdrawn' and any telephone 
or - other . apparatus installed by the 
Telegraph Authority -may be removed. It 

est, therefore. that the Rules lav 


Howe the policy and indicate with suffi- | 


tient. clearness the line of action which 
should serve as guidance to the Autho- 
rity, acting under rule 445.. There is no 
excéssive delegation of. power. No ques- 


tion of violation ‘of Art. 14. of the Con= - 


„stitution. therefore. arises (see Jyoti Per- 
shad -y. Administrator ‘for - 


Balu Ram-¥: Union of India (S.-N. Shankar. J.) 


~-the Union 
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Territory of. Delhi. AIR 3961 SC 1602 on 
page 1609). 


8.- The learned ‘counsel.- then plae~ 
ing reliance on Northern India Caterers 
(Private) Ltd. v. State of Puniab. AIR 
1967 SC 1581). urged that rule 424 of the 
Rules provides-less prejudicial remedy 
in a similar situation in case. of a person 
making excessive calls and that it is thus 
left to the discretion of the Telegraph 
Authority to pick and choose between- 
persons: similarly placed and’so rule 445 
was open to the charge of discrimination. 
violative of Art. 14 of the Constitution. 
This grievance’ also to my mind does not 
bear scrutiny. Rule 424 reads as under: 


-  .*494. Disconnéction due to excessive. 
calls. In the. event of- sg subscriber mak- 
ing outward local calls-in- excess of a 
certain “number to be laid down by the 
Telegraph Authority from a telephone or 
telephones of which the count made by 
the Divisional: Engineer shall be conclu- 


‘sive proof, the Divisional Engineer mav 


require the subscribér in writing to rent 
an additional:connection or connections 
and in ‘default of compliance with such 
request, the Divisional Engineer may 
close the connection or connections.” ` 
It is difficult to endorse the submission 
of the learned counsel for the petitioner 
that rule 445 is more stringent than 
rule -424. Both under rule 424 as si 
as rule 445 the subscriber is bound ` 
pay the charges in respect of the Pa 
cessive calls made by him and recourse 
to either of these Rules by the Telegraph 
Authority does not absolve him of this 
liability. Apart from that the scope and 
purpose of rule 424 is different from that! . 
of rule 445. While in the case of the 
latter-rule the object is to secure payment 
of the ‘charges, the object of rule 424 is 
to divide the load of excessive calls on 
more than one connection. In cases]. 
where the purpose of the Authority is ‘to 
secure payment of the charges alone with- 
out any apprehension of:an extra load on 
the single existing telephone line recourse 
can -be taken to rule 445 alone without 
taking action under rule 424. These two 
rules, therefore. are not two alternative 
remedies provided for the Authoritv as 
was the situation before the Supreme 
Court in-the case of Northern India Cate-] 
rers (Private) Ltd. and the question S 
discrimination between persons si 
situated does ñot arise. - Challenge to 
rule 445, therefore. on this ground also 
is not sustainable. 


9. Coming now to the second con- ` 
tention. I find that no material in sun 
port- of the plea of mala fide has been 
placed on tbe record. In fact no such 
allegation has specifically been made in 
the petition in. clear terms. The learned 
ecunsel urged that mala fides haveto be 
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fnferred in this case from the facts and 
circumstances stated in the petition . be- 
cause the Telegraph Authority : has 
proceeded to fix this “heavy .amount 
of security (Rupees 47, 500/-) “arbitra- 
tily. - The question whether in this case 
the Telegraph Authority assessed the 
amount to be deposited by way of secu- 
rity arbitrarily or otherwise is not at this 
stage before the Court in view of what 
I have said while dealing with the Te- 
maining two contentions of the petitioner. 
If a genuine apprehension existed on the 
part of the Telegraph Authority to resort 
to rule 445 the action taken. would not be 
mala fide. : 


~ 1Q. - The ‘third. and the.fourth con- 
tentions may be taken ‘up together. The 
case of the petitioner is that the demand 
to deposit the amount of Rs. 47,500/- by 

way of security has been made by a 
Authority arbitrarily and without refer- 
ence to the facts and without affordinga 


- chance -to.the petitioner to explain the 


position.. I; find merit in -.this submission. 
The Telegraph Authority. while deciding 
to act under rule 445 and assessing the 
amount that needs to be deposited bv a 
subscriber under this-. rule is taking a 
decision. which has civil consequences. If 
` its requisition to deposit the: amount so 
determined. is not complied with the tele 
phone. connection of the subscriber. is lia- 
ble to be disconnected. This can have 
very adverse repercussions. Even assum~ 
ing. without deciding. that this function of 


the Telegraph Authdrity is purely admin=- 
stil has a. 


istrative - the subscriber 
right to be heard before action is taken 
- against him under this Rule ‘and ‘the 

quantum of the amount to be deposited 
is fixed. The Supreme Court in. State of 
Orissa v. Dr. (Miss) Binapani Dei. (AIR 
1967 SC 1269) has laid down that even ad~ 
-ministrative orders which involve civil 
consequences have to be passed consis- 
tent with the- rules of natural Tusticein 
a case where dispute is raised. After 
receipt of the demand notes by the peti- 
tioner asking him to deposit Rs. 47.500/- 
within three days the petitioner replied 
that he was being called upon to deposit 
a heavy amount and that a -proper en- 
quiry be made. Along with this reply 
‘(Annexure ‘D’) he enclosed details of the 
previous bills in respect of the calls made 
from his two telephones obviously in an 
attempt to show that the demand for the 
deposit of this heavy ‘ amount was not 
justified but no notice appears to have 
been taken of this reply. 


11. ‘' The two demand notes sery- 
ed on the pétitioner required’ a deposit 
of Rs. 27,500/- in respect of the first tele- 


phone and Rs. 20.000/-. in respect 
of the’ second-. telephone (Annexu- 
and ‘C’). Annexure ‘G’ is 


res ‘B’ 


authority even while making- = 
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the copy of a bill in.. respect of :the 
first telephone (263578). It. relates to the 
period from March- 1. 1969 to 31.1969. The 
petitioner has been charged for 750 ‘net 
Calls only made from this K. No. kike- 
wise the bill for. the second telephone 
was only for Rs. 1.50 though for seven 
days only. They furnished: no -indica- 
tion to justify the apprehension and the 
demand made. If there was some mate- . 
in the possession of the Telestraph 
Authority to justify the demand for the 
deposit of Rs. 47,500/- as it is claimed 
then the petitioner was. entitled to be 
apprised of it and to be heard. why -the 
proposed order should: not be ‘made 
against him. In para 12 of the counter 
affidavit all that the respondents have 
said is that the petitioner met respondent 
No. 3:0n May 29, 1969. who “explained 
the entire position. of the case to the peti- 
tioner”. No affidavit has been filed by 
respondent No. 8 himself. At the time 
of arguments no. further light. was’ 
thrown as to the- alleged explanation of 
the position-to the petitioner. The vague 
averment in para 12 of. the counter affi- 
davit, therefore. in the circumstances of 
this case, can be of no assistance to the 
Tespondents.. At the.time of arguments. 
Shri A. B. Sahariva: the learned counsel 
for the respondents. pointed outa letter 
from. the file of the. Department which: 
he said, -had been sent to. the: petitioner 
as covering letter of the demand notes 
containing particulars of the net calls, 
The petitioner emphatically denied that 
any such covering letter was sent to him. 
No copy of the alleged letter was filed 
along with the counter affidavit., No 
assistance can. therefore. be derived from 
this letter: on the departmental file. 


` 12. The ‘learned’ counsel then 
referred me to Annexure R. II. conv of 
the declaration given by the petitioner to 
the General Manager. Telephones. stating 
that he agreed to abide by the Indian 
Telegraph. Rules and terms and conditions 
applicable to telephone service from. time 
to time. The learned counsel said that: 
rule 445 by reason of this declaration be- 
came a contractual term of the agree- 
ment entered into by the petitioner with 
the Department and the Authority acting 
in pursuance of the terms of the contract 
was not bound to give any hearing before. . 
taking action under ft. I find no force 
in this submission. The Telegraph ` Au- 
thority, it was not denied, was public au- 
thority acting in discharge of its statu- 
tory duties. Merely because the peti- 
tloner agreed to abide by the ïndian 
Telegraph Rules, rule 445 did por cease 
to` be the statutory provision. -public 


tive orders in discharge of its statutory 
duties where the order involves -civil 


- consequences is bound to act in a manner 
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consonant with the rules: of natural jus- 
tice. I -find support for.this view: from 
a recent decision of the Supreme. Court in 
the D. F. O. South Kheri v. Ram Saneni 
Singh (Civil Appeal No. 1638- of- 1969 
decided on 15-1-1970 (SC). The argu- 
ment raised in this case was that since the 
dispute arose out of the. terms of a con- 
tract- and the Divisional Forest Officer 
timder the terms of the contract had“ au- 
thority to modify anv action. the impugn- 
ed order which was purely administrative 
could. not be interfered with. Dealing 
with this contention. the Court said. 

/ “Tt is unnecessary: to consider whether 
the order of the Divisional Forest Officer 
is made on “irrelevant grounds” because 
it is clear that before passing the order 
the Divisional Forest Officer did not call 
for any explanation of the respondent, 
and gave him no hearing before passing 
the order.. It is averred in Paragraph 22 
(i) of the petition that the “cancellation 
order is in violation of the principles of 
natural justice having been done at a 
very late stage without affording anv op- 
portunity to the petitioner | (respondent) 
to say anything against’ the action 
cancelling his tallies”. To that averment. 
ho reply was made bythe forest authori- 
ties against whom, the petition was filed. 
Granting that the order was administra- 
tive andnot quasi judicial. the order had 
still to be made in a manner consonant 
with the rules of natural justice when it 
affected the respondent’s rights to. pro- 
perty. This, Court in the case of State 
of Orissa v. Dr. (Miss) Binapani Dei and 
others held in dealing with an adminis- 
trative order that “the rule that a party 
to whose prejudice the order is intended 
to -be passed is entitled to a. hearing ap- 
plied alike to judicial tribunals and bodies 
of persons invested with authority to 
adjudicate upon matters - involving civil 
consequences.. It is one of the fundamen- 
tal rules of, our constitutional set-up that 
every citizen is protected against exer- 
cise of arbitrary authority bv the State 
or its officers’. The - Divisional Forest 
Officer in the present. case set aside the 
proceeding of a subordinate authority and 
passed an order which involved the res- 
pondent in considerable loss. The order 
involved . -civil consequences. Without 
Considering whether the order of the 
Divisional Forest Officer was vitiated 
because of irrelevant: considerations. the 
order must be set aside on the simple 
. ground that it was passed contrary to 
the basic rules of natural fustice”. 

, BA. 
am of the view that the demand of the 
Telegraph Authority under rule 445 
requiring the petitioner to deposit Rupees 
47,500/- being not consistent . with the 
rules of natural justice is not sustainable 
and deserves to be quashed. 
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_ thority. the 


-that merely because the 


For the aforesaid reasons. I- 


{Prs. 12-15] Delhi 9 
13. - Before parting with the case I 


may also deal with a preliminary objec- 


tion raised by Shri Sahariva.” The learn- 
ed counsel urged that the petitioner had 


. no locus standi to file this petition as his 


grievance arose out of.the working of a 
contractual term which formed part of 
the agreement that he had entered into 
with the. respondents. This objection 
cannot be accepted in view of what I have 
already said. The following observations 
of the Supreme Court-in Civil Appeal 
No. 1638 of 1969 referred to earlier are 
a complete answer to this plea: - 
“Counsel for the appellants contends 
that since the dispute arose out of the 
terms “of the contract and the Divisional 
Forest Officer under the terms of the 
contract had: authority to mo-difv any 
action taken by a subordinate rorest au- 
remedy of the respondent 
was to institute an action in the civil 


_ court and that the writ petition was not 


maintainable. But in the present case 


_the order is passed by a public authoritv 


modifving the order or proceeding of a 
subordinate forest authority. By that 
order he has deprived the respondent of 
a valuable right. We are unable to hold 
source of the 
Tight which the respondent: claims was 
initially in a contract. for obtaining relief 
against any arbitrary and unlawful ac- 
tion on the part of a public authority he 
must resort to a suit and not to a peti- 
tion by’ Way of a writ. In view of the 


. judgment: of this Court in K. N. Guru- 


swamy’s case there can be no doubt that 
the: petition was maintainable. even if 
the right to relief arose out of an alleg- 
ed breach of contract. where the action 
challenged was of a public authority in- 
vested with statutory power.” 

. 14 As a result of the above dis- 
cussion, Civil Writ 942 of 1969 is accept- 
ed and the two demand notes for Rupees 
27,500/- and Rs. 20.000/- are quashed with’ 
direction to the Telegraph authority ‘to 
give a hearing to the petitioner before 
taking action under rule 445 of the Rules. 


-15. Parties to bear their own 


costs, ` ‘ 
Order accordingly. 
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Houses and Rents — Delhi Rent Con- 
trol Act (59 of 1958), S. 14 (1) (e) Proviso 
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` — ‘Other reasonably suitable residential 
accommodation’ — Landlord’s way of life 
and his outlook are governing factors in 
determining suitability of any -particular 
accommodation or its reasonableness. 

Where the landlord’s present resi- 
dence is situated in- the Chandni Chowk 
locality of Delhi, his business is located 
in the same locality. the children of his 
family are receiving education in schools 
in the same locality and his relatives and 
friends are also residents of the same 
locality. his house in Green Park which 
is. at a distance of twelve miles cannot be 
said to be the ‘other reasonably suitable 
residential accommodation’ ‘available to 
him: although the Green: Park locality is 
much cleaner, healthier and better. Itis 
the requirements and state of mind of the 
landlord which has to determine the sui- 
tability of a particular accommodation. 
unless it could be shown that the’ land- 
lord's demand is unreasonable or fanci- 
ful. i (Paras 5 and 6) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 NSC 186 (V 56) = 

1969 Ren C R 1017. Smt. Kamla 

Soni v. Rup Lal Mehra 6 

L. C. Vats, for Appellant R. M. LaL 
for Respondents. 

JUDGMENT: Respondent No. 1, 
Dhanpat Singh, is the owner landlord of 
a house situated in Katra Khushal Rai, 
Chandni Chowk, Delhi. The main ground 
floor has been let out -for commercial 
purposes.. He himself is in occupation of 
one room, measuring 16.5’ x 14.8’ and a 
store, measuring 11’ x 7’. on the first 
floor, two rooms measuring T’ x 7.5’ and 
16.5 x 7.1’ respectively. on the second 
floor and two tin sheds measuring 15.5’ x 
8 1/3’ and 19 3/4’ x 7 1/6’ respectively. 
with an open tarrace on the third floor. 
He is the head of the family consisting 
of fourteen members (although the num- 
‘ber of members is stated to have. further 
increased since the judgment under ap- 
peal was pronounced). The | appellant 
himself is of about 62 years of age and 
his wife also is about the same age. He 
has three. sons, one of whom has his wife 
and six children. The  secorid son has 
also his wife and a son. The third son. 
aged 23 years. was unmarried on the 
date of the decision by the Tribunal (said 
to have been married since then). The 
ages of the grand children ranged from 
two years to fourteen years. Four ' of 
them are of school going ages. All mem- 
bers are joint’ in mess. residence and 
business. The landlord is an income-tax 
assessee and is said to own another house 
in Green‘ Park. 


2. The Tribunal was of the view 
thdt the accommodation with the land- 
lord was not sufficient for his needs and 
the needs of his family and there was 
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nothing wrong in his -aspiring to live in 
amore comfortable house. He was. there- 
fore. held to be in need of more accom 
modation. The learned counsel for the 
appellant did not seriously challense this 
finding: and the same appears to be cor 
rect. . 


3. The learned counsel for the 
appellant contended that the respon- 
dent-landlord has admittedly constructed 
a house in’ Green Park, New Delhi. on 
a plot of land measuring 250 square 
yards;-and therefore. could not be. said 
to be not having -other reasonably suita= 
ble residential accommodation. The aues- ` 
tion that arises. therefore. is whether the 
newly constructed house in Green Park 
can be -considered as. the other reason- 
ably suitable residential accommodation 
available to the landlord so’ as to de= 
prive him of his right to recover from 
the appellant. possession of the premises 
in dispute, on the ground prescribed in 
clause (e) of the proviso to sub-section (1) 
of section 14 of the Delhi Rent Control 
Act, 1958. 


4. The accommodation with the 
appeliant-tenant. in the same house. 
in which the landlord along with 
his family resides. consists of ‘two 
rooms, measuring 16.5’ x 7.1’ and 
17? x 7.5’ respectively. a kitchen. com= 
mon courtyard and a common latrine on 
the ground floor. . It is. therefore. to be 
decided. if the appellant- ant is ` to be 
evicted from the premises in dispute to 
provide extra accommodation to the res- 
pondent-landlord, or the landlord is to be 
forced to leave his present house and 
shift to his newly constructed house in 
Green Park at a distance of about 12 
miles from his present residence to satis- 
fy his desire to have more room. 


5. The findings of the Tribunal, 
being findings of fact and not disputed. 
are that the respondent-landlord’s pre- 
sent residence is situated in the Chandni 
Chowk locality of Delhi. His business is 
located in the same locality. The children 
of his family are receiving education in 
schools in the same locality. His other 
relatives and friends. are residents of the 
same locality. 


6. In view of the aforesaid facts, 






ble residential accommodation. than the 
Chandni Chowk accommodation has no 
substance. It is the requirements an 
the state of mind of the landlord which 
has to determine the suitability of a 
particular accommodation. unless it co 
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fbe- shown that the landlord's demand:. is 
ünreasonable. or - fanciful. . The learned 
counsel for the appellant sought. support 
from the judgment.of the Supreme Court 
in-Smt. Kamla: Soni v.. Rup Lal Mehra, 
1969 Ren CR .1017 = (ou 1969 NSC 186). 
where ‘it was Held: > 


; “A: mere’ assertion tat the landlord 
requires premises ' 
for his personal occupation is not_,deéci- 
sive. It.is for the Court `, to dètermine 
the truth of the- claim. and also to deter- 
mine whether the claim ïs bona fide. In 
determining whether the claim is bona 
fide the Court Is entitled ‘and indéed 
und to consider whether it: is reason- 
‘able. A claim founded on abnormal prè- 
dilections of the landlord may not be 
regarded as bona fide.” : 


In that case. the- Supreme’ Court an- 
proved the High Court’s decision that the 
requirement -of the landlady was not 
bona fide having regard to the circum- 
stances such.as, “the ‘status. her age, her 
desire to live in her own building. her 
custom.. mode of life.and the accommoda- 
tion available to her. on the first floor.” ` 


"The ground floor in. that case. was 
already ‘available ‘to the - landlady ‘ and 
consisted. of one office room: one drawing 
room. one dining - room, four bed. rooms, 
four verandahs ‘two .of which had been 
converted ‘into rooms, two stores. ` five 
bath rooms, and a motor garage, while the 
landlady’s family’ consisted of herself. her 
husband and her daughter. ` It was under 
these circumstances ‘that the landlady’s 
requirements were held not bona fide: ` 


© no In the present: case. the suita- 
bility of the . particular residential ac- 
commodation, at present in the occupá- 
‘tion of the landlord has ‘to be tudged from 
- the point of view ofthe landlord. him= 
‘self, unless that point of.view..on exami- 
nation can be found ‘by ‘the Court: to be 
unreasonable. The Court is not expect- 
ed to- impose its own i 
' landlord.. The case has to be examined 
from. the perspective of the landlord him- 
self. It is. his -way of life and his out- 
- look, which are.. the. «governing factors. 
And the suitability of any particular ac- 
commodation or its reasonableness has .to 
be determined from that point of view. 
The respondent’ has <his . business in 
Chandni Chowk,, quite ‘élose, to his resi= 
“dence, . He lives “near his relatives, fri- 
ends: and associates. i 


- The appellant’s: learned counsel ` em- 

; phasised the fact that one-of his sons has 
recently purchased a car and that he is 
otherwise, well-to-do. It cannot be ignored 
that the children of his familv.still receive 
their education in Government run schools 
in Chandni Chowk locality and not- in 
any public or other consideréd to be high 
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occupied by a tenant - 


: (Pre. 6:9] --2 . ` Delhi 11 


class-schools in Delhi. This gives a fair 
indication of the landlord’s outlook on 
life and his view-point, which cannot be 
ignored even when the Court ‘embarks on 
an examination of the reasonableness and 
Suitability of the residential accommoda- 
tior. Given the options, the landlord 
himself would prefer to occupy the house 
in Chandni: Chowk rather than shift over 
to a Bose „twelve miles away in Green 
Park. : 

-8 “It. ‘is not disputed that the house 
in Green Park at present has been let 
out.” This shows that the said house was 
meant to be let out and was never con- 
structed for self occupation and. there- 
fore;‘the claim of the landlord in the pre- 
sent, proceedings is not a mere excuse to 
get the premises vacated. from the tenant. 
after ‘which the’ landlord intends ‘to’ shift 
himself to Green Park. For. in that case 


_the landlord would have keptthe Green 


Park accommodation, vacant for. his own 
occupation later. Looking at the circum- 
stances ‘of the cage. therefore. it is' clear 
that the respondent’s ` claim ‘to the ac- 
commodation occupied bv. the. appellant 
was not founded on any abnormal. predi- 
lections. It is a bona fide claim: and he 
has no other reasonably suitable residen- 
tial” accommodation. 

-9. ` In the result, ‘the appeal has 
no merit and the same is sed. The 
respondent- landlord however. shall not 
recover possession before. the expiration 
of six months from ‘the date of this order. 
The appellant shall bear the respondent’s 
costs. Counsel fee Rs. 250/-. 

a . $ 2 Appeal dismissed. 
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. VW S. DESHPANDE. J. 
; Rattan Lal Petitioner . v. Girdharit 
Lal and. another, , Respondents. ' 
. Civil Revn. No. 375-D ‘of 1965. ‘D/- 
15-3-1971 against order of G..R. Luthra 
Addl. Sr. Sub. J... Delhi, -D/- '20- 5-1965. - 
(A) Houses and Rents — Delhi and 
Ajmer- Merwara Rent Control Act (19 
of 1947), S. 9 — Tenant restored to pos- 


‘session is entitled to’ mesne profits from 


landlord for period of _. wrongful dispos- 
séssion on basis of principle under S. 144 
read with definition of ‘mesne profits’ im 

S: 2 Civil P.C. (X-Bef: Civil P. C. (1908), 


Ss, 2 and 144). 


Tenant need not eee suffer 
loss on account of dispossession to render 
the landlord liable to pay mesne profits. 
Normally, “measure `of mesne `profits 
would be the rent the tenant had been 
paying. But. where ‘the -landlord had 
earned profits by letting it out to others. 
at higher rate of rent. ‘that rate would be 
the - basis. ` (Paras 5 & 6) 
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(B) Civil. P. C. (1908), S. 144 — Ini- 
tially, onus of ‘proof of . profits earned 
lies on person accountable for mesne pro- 
fits. (K-Ref: Evidence Act (1872), S. 106). 

: (Para 6) 
Cases Referred: Chronological Paras 
(1963) ATR 1963 SC 698 (V 50) = 
64 Pun LR 1097. Hari Shankar 


v. Rao. Girdbari Lal Chou- 
-dhury . 
Yogeshwar Dayal, for Petitioner, 


Ravinder Sethi, for Respondent No. 1. . 


ORDER: .The revision’ petitioner: is 
the tenant of respondent No.1. the land- 
Jerd. Respondent No. 2 is the subseauent 
transferee from the landlord against 
whom no relief is claimed. The landlord 
obtained a decree for eviction against the 
tenant but this decree became inexecut- 
able on 24 March 1947 and thereafter by 
virtue of Section 9 of the Delhi and 
‘Ajmer-Merwara Rent Control Act. 1947 
which came into force on 24th March 
1947. Nevertheless, the décree for evic- 
tion was executed by the landlord against 
the tenant thereafter and possession of 
part of the premises was recovered bv 
the landlord from the tenant. As this was 
contrary to Section 9 of the Act. the te- 
nant was restored back the possession. 
The possession of a part of the premises 
was taken by the landlord from the te- 
ant piece-meal from 27-4-49 till 18th 
March 1955 but the whole of the posses- 
sion was restored to the tenant as a result 
of the order of. the lower appellate court 
which is under appeal in other respects. 


2. The tenant claimed that he was 
entitled to recover mesne profits at the 
rate of Rs. 200/- per month for the period 


during which the landlord was in wrong-. 


ful possession of the part of the premises. 
He also claimed damages on other counts. 
Both the trial court and the lower dp- 
pellate court. however. dismissed the 
claim of the tenant for mesne profits on 
. the ground that the tenant had not suf- 
fered any loss due to the dispossession ac- 
cording to the -construction put. by the 
learned lower courts on Section 144 of 
the Code of Civil Procedure. The learn- 
ed lower courts also dismissed the claim 
of the tenant for damages on other 
ares 


` The tenant has isora to 
file a present application - 
under rule 6 of the Delhi Rent Cono 
(Procedure)-Rules 1947 inasmuch as R. 
thereof precluded anv second appeal en 
an order under the Act. Alternatively. 
Shri Yogeshwar Dayal, learned counsel 
for the tenant-petitioner pravs that if the 
order appealed against is deemed to be 
one passed under Section 144 C.P.C. then 
this may be treated as a second appeal. 
Learned counsel pointed out that whether 
it is treated as a revision or a second ap- 





“mesne profits” in S. 2 of C.P. C. is that 


‘nary diligence 


-tenant lost by being dispossessed but 


in revision- 
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peal, it has been filed within limitation 
laid down under rule 9 of the Delhi Rent 
Control (Procedure) Rules 1947 or. alter- 
natively. under the: limitation prescribed 
by the Limitation Act and-.the court fee 
prescribed byitem No.11 of the Second 
Schedulé of the Court Fees Act has been 
paid as laid down in paragraph 5 of 
Chapter 4 Part A (Vol. 4) of the High 


7° Court Rules and Orders. The claim in 


this petition is for the reversal of the 
lower appellate court’s order. It may be 
pointed out at the outset that the tenant 
is not: entitled’ to claim damages on other 
counts, such as mental suffering etc. 

4. „The only auestion for decision 
therefore is whether the tenant is -en- 
titled to mesne profits and. if- so. on what 
basis. - 

5. The order by which the pos- 
session was restored to the tenant from 
the landlord was passed not under S. 144 
C.P.C. as such but under inherent furis- 
diction in compliance with. Section 9 of 
the Act of 1947. The interest of iustice 
requires for the same reason that the 
parties should be placed in the same posi- 
tion in which they would have been if 
the decree for eviction had not been exe- 
cuted by the landlord against the tenant. 
Therefore, whether the terms of S. 








justice, equity and good conscience. 
principle is that the parties are to be 
placed in the position which they woul 
have occupied but for the execution o 


be paid by the landlord to the tenant. 
The principle underlying the definition of 


have 
property together with interest on such 
profits. The test thereforeisnot what th 
what. 


the landlord 


cause of the 


The learned lower courts. were not. 
well advised in rejecting the definition 
of "mesne profits” under Section 2 of 
the Code of Civil Procedure or at any 
rate the principle underlying it in deter- 
mining whether the tenant could claim 
mesne profit from the land or not. They 
overlooked the fact .that even Sec- 
tion 144 C.P.C. which they puroorted 
to construe requires the payment of 
mesne profits by the landlord to the tex 
nant. after the period of the wrongful 
possession of the landlord over the pre- 
mises. The argument which appealed to 
the ‘learned lower court was that the te« 
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nant could not have sublet the _ premises 
and therefore he did not suffer anv -loss 
due .to dispossession. Firstly. there was 
no such prohibition as such on the sub- 
letting of the premises by the tenant 
either under the legislation of 1944 -or 
under the Act of 1947. Subletting - was 
not therefore either - illegal or void 
though, in certain circumstances. it would 
have -provided the landlord with a cause 
of action for the eviction of the tenant. 
Sub-letting by the tenant was therefore 
legal and the rent paid. by the sub-te- 
nant to the tenant could have been taken 
to. be- the measure of the profits of the 
‘property. Secondly. the mere fact that 
tenant ‘was paving rent to the landlord 
for occupving the premises and that he 
did not pay rent to him during the 
period of dispossession does not mean 
that the tenant did not suffer any loss 
due to. the dispossession. Such thinking 
is based on the approach that the mesne 
profits are pavable only if the dispos- 
sessed party suffered a loss. This approach 
is wrong. The correct approach is whe- 
‘Ither the party in possession made 
profits or could have made profits with 
reasonable diligence during his occupa- 
tion of the property. It is due to this 
wrong approach adopted by the learned 
‘lower courts that I am constrained to 
‘interfere with the impugned decision. I 
find therefore that the 
titled to claim mesne profits from the 
‘landlord fot the period of dispossession. 


The next aspect of the ques« 





himself or by letting it out to 
other persons then such higher rate of 
profits would be the basis for calcula- 
tion of the mesne profits. The learned 
lower courts further failed to appreciate 
that the very nature of the basis for 
calculation of mesne profits implies that 
the landlord is in special knowledge of 
the profits earned by’ him or which 
could have been earned by him with 
reasonable diligence. Initially. therefore, 
it is for him to show what profits he 
earned from the property. The tenant 
can thereafter rebut that evidence. 

T. If this application is treated 
as revision then it would be under R. 6 
‘G) of the Delhi Rent Control (Proce- 
dure) Rules, 1947 under which the High 
Court bas to satisfv itself whether the 
‘impugned decision was according to law. 
In Hari Shankar v. Rao Girdhari Lal 
‘Chowdhury (1962) 64 Pun LR 1097—(AIR 
1963 SC 698) the Supreme Court con- 


Kharaiti Ram v. State 
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sidered the scope of such a revision as 
being larger than the scone of revision 
under Section 115 C.P.C. If this ap- 
plication is treated as a second appeal 
under Section 100 of the Code of Civil 
Procedure then the dutv of this Court 
is to see whether the impugned decision 
Was contrary to law. In either case.the 
misconstruction of Section 144 C.P.C. 
the wrong rejection of the concent of 
mesne profits as defined in S. 2 of 
C. P..C. and the wrong approach -to the . 
law of mesne profits as’ well as to the 
basis for their determination adopted by 
the learned lower. courts would compel 
interference with the impugned order. 
8 The revision petition is there- 
fore partly allowed and the orders of 
the trial court and the first appellate 
court in respect of the mesne profits are 
set aside. The trial court is directed to 
determine the mesne profits pavable bv 
the landlord to the tenant in the light 
of the observations made above. Under 


_the circumstances I make no order as to 


costs, but order that the extra court- 
fees wrongly realised from the peti- . 
tioner under the orders- of . the learned 
lower appellate court shall be refunded | 
to him. The parties are directed to aw 
pear in the trial court on 29th March. 
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PRITAM SINGH SAFEER J. 
Kharaiti Ram. - PesHoner v. The 

State. Respondent. 7 
Criminal Revn. No. 157 of 1968 D/- 


28-4-1971, against order of K. S. Sidhu. 
Addl. S. J. Delhi. D/- 18-3-1968. J 


(A) Penal Code (1860), S. 415 — 
Cheating — Where the accused who was 
a different person than the payee indicat- 
ed in certain money-ordérs, obtained pay- 
ments on those money-orders by produc- 
ing an identity card purporting to be that 
of the payee but had his own photograph 
pasted on it and by signing as payee, the 
accused was guilty of offences of cheat- 


ing and forgery too — (X-Ref:— Penal 
Code (1860), S. 467).. (Para 10) 
(B) Evidence Act. (1872), S.5 —_ 


Accomplice witness — Where a postman 
made payment against a money-order to 
the accused only as a result of the fraud 
played by the accused by producing’ an 
identity card purpoting to be that of the 
payee under the money-order but bear- 
ing the photograph of the accused’ and 
by making the signature of the paves 
who was a different person, the postman 
cannot be considered as an accomplice 
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witness. or even an interested witness. 
AJR 1962 SC 1573 Distinguished. 
7 - (Para 13) 
Cases Referred: 
(1962) AIR 1962 SC 1573 (V 49) = 
(1963) 1 SCR 121, R- R.- Chari v. 


„State of U. P 13 


D- P. Bhandari, for Petitioner: RL. 


. Mehta. for Respondent. 


-ORDER: Kharaiti Ram has come 
‘up in’ ‘revision. which has been heard by 
. giving the latitude to ‘bis counsel to urge 
it as an appeal. | 

2.° The allegations . against the 
petitioner were that he was working in 
August and September. 1964 as a -bills 
clerk in the Post Graduate School. Indian 
Agricultural . Research Institute. , New 
Delhi. The. prosecution brought forward 


the evidence to establish that the present. 


petitioner had the means to know as to 
what scholarships were. payable to various 
students including one -T. K. Chakrabarty. 


3. .It was’on the 16th of September. | 


1964, that the said Shri T. K. Chakrabarty 
submitted an application to the Dean. of 
the Post-Graduate School, I. A. R.I. 
Delhi, which has been exhibited as P. W. 
13/A.. He complained that he had not 
written any letter for remitting to him by 
telegraphic money orders any amounts 
payable to him on account of the scholar- 
ships. He stated that he had. been stav- 
ing at his native place in West Bengal. 
He requested that immediate steps be 
taken to recover the amounts and pay 
the same to` 


4. -On an. Adtomiation being re- 
‘ceived by him. the Superintendent of 
Police, Special Police Establishment. New 
Delhi, recorded information in a form 
bearing the inscription “FIRST INFOR- 
MATION REPORT (Recorded u/s 154 
Cr. P_C.)”. 
produced in the course of. the trial .and 
is Exhibit P. W. 19/A. In that document 
it was noticed that two money orders had 
beén sent to Ludhiana. Telegraphic 
money order No. 583 for Rs. 600/- dated 
the llth of September. 1964. had been 
entrusted by the Post-office to Ghanshyam 


Singh, described as an accused in Exhi- . 


bit P. W. 19/A for disbursement. The 
. ‘allegation was that he had dishonestly 
disbursed the same’ to a person who had 


‘forged the signatures of T. K. Chakra- 


rty. 

5. A similar diicsation was made 
that eee order No. 609 dated the 1lth 
of September. 1964, for Rs. 137.35: had 
been entrusted to one Malkiat Singh. who 
also was described as an accused. for 
disbursing the same. It was alleged that 
Malkiat Singh had dishonestly shown that 


the money order had been paid to the. 


correct payee. The signatures of the 
payee on the money order form were 
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The said document has been - 
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forged and the voucher. disclosed that the 
identifier was Ghanshyam Singh. 

6. The two persons. who allegedly 
disbursed the money orders and who 


were categorised in Exhibit P, W. 19/A as 


accused persons have been examined at 
the trial-as P. Wsi- 6 and 8. There is 
nothing on the record: to show that anv 
statement was recorded under ‘Section 161 
(3) ‘of the Code of Criminal Procedure 
(hereinafter called “the Code”) -before 
the 21st of January:1965,. the date under” 
which Exhibit P. W. 19/A was scribed: 


T. . After investigation. the accused 
was put on trial in respect, of thé offénces 
alleged to have. been committed within, the 
meaning of Sections 419, 420. 467 and 471 
read with Section 467 and Section 468 of 
the Indian Penal Code. Having been con- 
victed by the Assistant Sessions Judge. 
the petitioner filed an appeal which was 
disposed of by the Additional Sessions 
Judge in terms of his judgment dated ‘the 
18th of March, 1968, which is being assail- 
ed béfore me. The. court of appeal main- 


- tained the convictions under Sections 419. 
-420 and 467 of the Indian Penal Code: 


One year’s’ rigorous imprisonment was 
imposed in respect of the first conviction 
and in respect of the second. ‘conviction 
the, petitioner was sentenced to rigorous 
imprisonment . for three vears and a fine’ 
of Rs. 50/-.or in default to undergo fur-: 
ther | Hors imprisonment for one rhonth. 

After .having imposed that sentence for 
the conviction under Section 420. similar 
sentence was imposed in respect of the 
conviction of the petitioner under Sec- 
tion 467: of the Indian Penal Cod ea.“ 

8. - The first contention’ raised’ by 
Mr. D. P. Bhandari,: the learned. counsel _ 
for the petitioner, who has eloquently 
argued this case ‘is'that the petitioner 
could not have been tried in Delhi. That 
contention was never raised before the _ 
courts below. I have scrutinised the 
memorandum ' of the revision petition Lae 
ferred in this case. No such ground is 
urged. It is necessary to notice the ‘orovi- 
sions contained in Section . 531 of ‘the 

een Š 

“531. Proceedings in wrong place:—~ 
No -findings ‘sentence or ‘order of anv 
aa Ci Court shall be set aside merely 

the ground that the inauirv. 

trial or . other proceeding in the 
‘course of: which it was arrived ato or 
passed, took placé in a wrong session 
division, district sub-division or other 
local area, unless it appears - that such - 
error has in fact occasioned a failure of 
justice.” 

In the face of the statutory provision. 
reproduced above the first contention 
noticed by me loses all merit. The allega- 
tions contained in the four charges fram- 
ed against the petitioner included allega- 
tion that he had forged the letter Exhi- - 
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bit P. W. 9/N in Delhi- For that reason 
the petitioner. knew that he- was_- being 


` . tried for an offence which- allegedly had 


been. committed by him by forging -the 
aforesaid document in Delhi. He ‘never 
raised any. contention .-before~the 
- Court, that, he could not be‘tried in Delhi. 


: 9. The second ‘contention raised 
by Mr. Bhandari is that‘the testimony 


adduced’ in- this case lacks veracity. 


and legal proof. According: to the learn- 
ed counsel the convictions cannot be sus- 
tained on -the basis of the statements 
made in court by P: Ws. 6 and 8. P.'W.-6 
is Ghanshyam Singh. -It is significant 
that according to his testimony he did 
not know Kharaiti- Ram petitioner before 
-the date when he met him in Ludhiana. 
The petitioner represented that he was 
T. K. Chakarbarty. The witness had 
Zone to the post office on the 14th of 
September, 1964. He deposed:— -~ - 

' There cone man T. K:: Chakarvarti 
who’ is now’ present’ in court as accused 
came to me and enquired if his money 
order for Rs. 750/- had come or not.: The 


accused told. me that the monev order was: 


expected from Indian “Agricultural: Re- 
seach Institute, Delhi, towards the scholar- 
ship for six months. .I told the ‘accused 
that I’ had received a TMO ‘for Rs. 600/- 
in ‘favour of T. K. Chakarvarti. On heär- 
ingit. from methe accused. told that he 
was Ý. K. Chakarvarti, and that his party 
was. on tour and’ was to go to Ambala. 
Chandigarh etc. and that he was in nged 
of money to meet the expenses.” 
Kharaiti Ram was in the dock when the 
witness pointed him out from the witness 
box describing him as the accused and 
ascribing to him the clear statement that 
on the 14th of September, 1964, the said 
person who was being tried had told 
him ‘that he was T. K: Charkrabarty. 
There could not be any worse impersona- 
tion for the purpose of cheating. Kha- 
raiti Ram knew that he was not T. -K. 
Chakrabarty. He was a bills clerk ‘em= 
ployed in~ the institution ` concerned: 
Having acquired the knowledge that the 
amount covered by the ‘scholarship was 
to be remitted on the address given «in 
Exhibit P. W: N he went to Ludhiana 
and stated to P. W. - 6 that he was T. K 
Chakrabarty. 

10. Proceeding further . in his a 
position P. W. 6 stated:— 


“I asked the accused as to who would 
stand his witness ‘to the. effect that he 
(i.e: accused) was T.-K. Chakarvarti. The 
accused told me that: he met the Office 
Superintendent - Agriculture University. 
Ludhiana. who told him that he could get 
payment’ of the T.-M. O. after showing 
his identity card. I replied that I -would 
give the amount after seeing the identity 


card when I shall get the T. M. O. along 


Kharaitt Ram v. State (P. s. Safeer J). 


trial 


[Prs. 8-10] Delhi 15 


with the amount from the -post-office. or 
that I shall reach the Agriculture Institute, 
Ludhiana, if he-was in hurry.”: - 
The witness then proceeded. to describe 
the actual incident involving the pav- 
ment of ‘the amount to the. petitioner:— 
£- “Fhe accused “met:. me outside and 
demanded money... On my enauiry. he 
showed me his identification card which 
bore his a Tisia On the foot ‘the 
name T. K. Chakarvarti was written and 
there was a rubber stamp embossment 
reading as Aah: Director but-I could 
not decipher signatures over the rubber 
stamp. ‘The photo tallied with the 
accused present in the court.” , - 
(Emphasis - added) . f 
It was right in the face of the neu: ; 
tioner who’ was standing trial that the 
witness. deposed that the photo which 
had- been produced béfore him as pasted 
in the identity -card tallied with the 
accused present in court. but. was des- 





. cribed as that of T.-K. Chakrabarty’s. 


The petitioner. who was the accused pre- 
sent in the Court was Kharaiti Ram and 
not .T.. K. Chakrabarty. That deposition 


‘remains unshaken. The conviction under 


Section 419 of the Indian . Penal Code 
remains unassailable. The witness further 
Proceeded:— | i 


“I was satisfied by coraparing the 
Photo with the accused that the accused 
was T. K.Chakarvarti and I asked him 


‘to put his signatures at place Y on the 


back of Exhibits P: W. 4/B and P. W.'4/C 
in my presence. The ‘date was also put 


by him. On these two documents. I also] - 


tallied the signatures of the accused put 
by him on these two Exhibits in mv pre- 
sence with the signatures on the identi- 
fication card shown by : the accused. 
Signatures tallied and I was more con- 
vinced that .the accused was. . 
Chakaravarti.” 

The. deposition clearly establishes that the 
deception was complete as soon as after 
producing the. identity card having his 
photograph : Kharaiti - Ram petitioner 


- signed as T. K. Chakarbarty on Exhibit 


P. R. 4/B and Exhibit P. W. 4/C. The 
offence -punishable under Sec. 467 of the 
Indian Penal- Code also stood established 
by the actions performéd by the peti- 
tioner in the présence of P. W: 6. I 
have seen the documents proved on the 
record as Exhibit P. W. 4/B and Exhibit 
P. W. 4/C as well as the document Exhibit 
P. W. 5/B. I have-seen the signatures 
made as T. K. Chakrabarty on these 
documénts’ Those are encircled in red. 
In each of the three documents the 
signatures so encircled are indicated by 
the word “Y”. I have not been ‘persuad- 
ed-in any way to discard the deposition 
of P. W. 6. That being so on facts proved 
I find that Kharaiti Ram petitioner. after 
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ikara signed as T. K.: Chakrabarty ` 
obtained the payments covered by the 
'aforementioned documents and thus com- 
‘pleted the offence punishable under Sec- 
tion 467 of the Indian Penal Code.- 
very circumstances proved by the said 
witness establish the commission of the 


offence punishable under Section 420 as | 


well. 

The testimony of P. W. 8 is to the 
effect that he was not prepared to make 
the payment to the petitioner but then 

yam Singh, who has been examin- 
‘ed as P. W. 6. told him that he had seen 
the identity card earlier and affirmed that 
the petitioner.. was T. K. Chakrabarty. 
His deposition was:— 

“The accused gave out his name as 
T) K. Chakarvarti:. I refused to make 
payment until he was made identified. 
Ghanshvam Singh told me that two davs 
back he had paid Rs. 600/- of a T. M. O. 
to the ‘accused after seeing his identity 
card and therefore I knew him and I 
should make payment for him. I got the 
signatures of the accused at place Y and 
Ghanshvam identifying -him put his 
signatures ‘at Exhibit P. W. 5/B. I handed 
over the amount to him.” 
Cross-examination of P. W. 8 is indeed 
cryptic. In the second line of his cross- 

“examination, short as it is. the witness 
deposed:— 

“At the identification of Ghanshyam 
Singh I took the accused as T. K. Chakar- 

--varti.” 
I need not reproduce here the provisions 
of Sections 415. 419 and 420 of the Indian 
Penal Code. The proven circumstances 
eloquently: establish that offences under 
Sections 419 and 420 were  blatentlv 
committed by the accused-petitioner who 
‘very well knew who he was. 

11. It has been persistently urged 
by Mr. D. P. Bhandari that the testimony 
of P. Ws. 6 and 8 is that of accomplices. 
They did not: share any common intention 
with the accused-petitioner before he 
contacted P. W. 6. P. Ws. 6 and 8 were. 
complete strangers to the accused-neti- 
tioner. There was -no privity between 
them and the accused in the course of the 
performance of any of the actions. What 
were they to do if they were deceived 
when the person approaching P. W. 6 in 
the first instance produced an identifica- 
tion card bearing his own photograph 
describing. him as T. K. Chakrabarty? 
They fell into a trap of deception. De- 
frauded as they were. they made the 
payments after securing his signatures. 

12. Mr. Bhandari has referred to 
Posts and Telegraph Manual, Volume Vi 
(Fifth Edition) corrected un to 1964: con- 
taining Rule 263.’ It is no doubt true 
that.the requirements of the Rule are 
that the claimant must be identified by a 

trustworthy person or otherwise should 
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produce dependable evidence regarding 
his identity. I am not persuaded 
that Malkiat Singh P. W. 8 in any case 
feiled to discharge his duties efficiently. 
There was a straight refusal by hirn and 
he did not pay the amount covered by 
the money order which he was handling - 
till P. W. 6 who was a postman at 
Ludhiana. identified the accused-peti- 
tioner. In his own turn P. W. 6 had 


already fallen into the trap a couple of - 


days earlier and he had no reason to dis-- 
believe the same person who had told him 
on the 14th of Sepetmber 1964 that the 
amount to be received was not Rs. 600/- 
but Rs. 750/-. It may be noted that while 
remitting the money orders the money 
order charges were deducted out of the. 
scholarship amount of Rs. 750/-. 

13. Mr. Bhandari has placed ‘re- 
Hance on R. R. Chari v. State of Uttar 
Pradesh, AIR 1962 SC 1573. The learned 
counsel has referred to paragraph 9 of 
the judgment. There the appellant was 
a person who had received from one Lala 
Sheo Karan Das several. payments. notic- 


.ed by the court. as illegal gratification. 
‘Turning to paragraph 27 of the judgment 


it becomes obvious that the Supreme 
Court was impressed by an established 
fact. that the testimony adduced against 
the appellant was that of accomplices. 
why were the witnesses categorised as 
accomplices? They had instigated the 
acceptance of bribe. They had abetted 
the ante-dating of the applications. While 
analysing the facts.the Supreme Court 

observed:— f 
; “The ante-dating of the applications 
is a very important fact and of this fact 
there is no other evidence at all. There 
fore, in our opinion. the crucial fact on 
which the charge under Section 467 is - 
based ‘is deposed to only by accomplice 
witnesses and their statements are not 
corroborated by any, other ` evidence on: 
the record.” 

In this case by no stretch of argument 
it can be said that P. Ws. 6 ahd 8 were 
accomplices. If that were to be held then 
in every case wherever a person is frau- 
dulently and dishonestly made to believe 


-a misrepresentation -and under the spell 


of deception made 
money he would be 
and thus useless 


to part with 
an accornplice 
as a witness without 


independent corroboration. If .the 
contention was to be accepted then 
every victim of fraud. cheated by an 


accused person, will lose competence’ as 


T a natural: witness whose. veracity may 


otherwise deserve to- be ordinarily appre- 
ciated. If an accused person offers to 
sign any money order slip holding out an 
identity card and establishing: by that 
act that he is the particular person shown 
in the photograph and after obtaining 
his signatures the postman makes the 
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. pPaymént, then in every case. the postman 
will become an accomplice. Such a 
_ situation would be foreign to law. On a 
, perusal of ‘the proven circumstances of 
the case I came to `a finding of fact that 
, none of the two witnesses; on` whom 
‘I am depending were even interested 
, Witnesses. They bad - been subjected to 
' deliberate fraud and deception. , 
14. Mr. Bhandari urges and rightly 
: so that the petitioner is losing his service. 
"The counsel pleads that the sentences 
' imposed be reduced because the accused 
, will carry the stigma for ever and no 
. company. organisation ‘or other business 
: establishment will think of employing 
. him again. Whatever the merit of the 
submission, I am persuaded that it will 


secure the ends of justice if the sentences , 


_ imposed in respect of thé convictions of 
' the petitioner under Sections 420 and 467 
ı of the Indian Penal Code are reduced 
, to two years R. I. under each count. 
':There will be no fine. All the three 
: convictions are maintained. 
: 15. 
1 sentences and directing that the same 
1 will a concurrently, the petition is 


[i 
, Order accordingly. 
| 





AIR 1972 DELHI 17 (V 59 C 6) 
H. R. KHANNA, C. J. AND V. D: 
y MISRA. J. 
i M/s. Delhi Vanaspati- Syndicate, Delhi. 
‘Appellant v. M/s Bhagwan Dass Faair 
| Chand. Respondents. 
í ` Second Appeal No. 299-D of 1965. D/- 
, 21-1-1971, from order of C. G. Suri. Rent 
' Control, Tribunal, Delhi. D/- 13-9-1965. 
(A) Houses ‘and Rents —. Delhi Rent 
' Control Act (59 of 1958), Section 14 (1) (b) 
— Where sub-letting has been made be- 
! fore commencement of 1958 Act consent 
| of landlord in writing could be obtained 
_ even after sub-letting — Previous con- 
sent is not necessary — (Houses and 
| Rents — Delhi and Aimer Rent Control 
Act (38 of 1952), Section re (1) (b)) — 
i AIR 1964 SC 1305, Explaine 
i ‘Paras 10, 11) 


This is clear from the use of the 
' word ‘previous’ in Section 16 (3) of 1958 
Act under -which no tenant can after 
the commencement of the Act sub-let 
without ‘the ‘previous’ consent of the 
landlord in writing and the absence of 
- that word in Section 16 (2) and Sec- 
' tion 14 (1) (b) of 1958 Act as also Sec- 
. tion 13 (1) of 1952 Act. (Para 11) 
_ ` (B) Houses and Rents — Delhi Rent 
Control Act (59 of 1958). Sections 5, 
16 (4) — Sections prohibit claiming or 
receiving rent in excess of standard rent 
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With the modification as to i 
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— Mere increase in rent by agreemet as 
long as it is notin excess of standard 
rent can- hardly be attacked on ground of 
pablic policy —. AIR 1959 SC 689, Dis- 
tinguished. (Paras 13, 14) 
Cases Referred: Chronological Paras 


(1964) AIR 1964 SC 1305 (V 51) = 
66 Punj LR 210. Karam Singh 
Sobti v. Pratap Chand 6. 

(1959) ATR 1959 SC 689 -(V 46) = 
(1959) Supp-(2) SCR 217. Waman 
Shriniwas Kini v. Ratilal B an~ 

14 


12 


das and Co. . 

ue) AIR te Bom 449 (V 42) = 
7 Bom LR 884. . Thakore Saheb 

hart Kashari Khanji v. Gulam 

Rasul Chandbhai 15 
(1955) AIR 1955 Cal w na 42). Mohan 

Chand v. Manindra N 15 
(1947) AIR 1947 PC 197 (V 34) = 

74 Ind- App 223, Vellayan Chettiar 

V, rable of ‘the Province of 


Madr: 

(1938) AIR 1938 PC 165 (V 25) = 
85 Ind App 182, Gaekwar ‘Baroda 
State Rly v. Hafiz Habib-ul-Haa 15 


L. R. Gupta and S. N. Chopra with 
S. K. Tewari, for Appellant; B. N. Kirnal, 
for Respondents. 

V. D. MISRA, J.:— This is landlord’s 
Second appeal under Section 39 of the 
‘Delhi Rent Control Act, 1958 against the 
order of the Rent Control Tribunal up- 
holding the order of the Additional Rent 
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. Controller dismissing the application for 


eviction of the tenant. 


2. One Kalsum Bi was the owner 
of the -bearing Municipal Nos 
1817. to 1821. M/s. B Dass Faqir 
Chand (hereinafter called the “Tenant’) 


“became a tenant under Mst. Kalsum Bi 
about 25/30 years ago. Portions of the 
property., were sublet from time to time 
to various persons. A part of the pro- 
perty was sublet to M/s. Delhi Vanasnati 
Syndicate (hereinafter called the ‘land- 
lord’). The entire building was purchased 
by the landlord in 1958 from Mst. Kalsum 
Bi through her attorney Habib Ul 
Rehman. - Thereafter an application for 
eviction of the tenant under Clauses (b) 
and (g) of the proviso to sub-section (1) 
of: Section 14 of the Delhi, Rent Con- 
trol Act 1958 (hereinafter referred to as 
Act of 1958) was made on the grounds 
that the tenant has sublet the premises 
without obtaining the consent of the land- 
lord in writing and that the landlord: re- 
quired ‘the’ building bona fide for the pur- ` 
‘pose of ré-construction. It was alleged 
that shop No. 1818 was sublet in 1955. and 
that Balakhana, bearing Municipal No. 
1817. was sublet by the tenant to the 
landlord’ somewhere in 1956. The ten- 
ant resisted the claim of the landlord for 
eviction on the ground that he was autho- 
Yised to sub-let and had obtained -the 


a 
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consent in writing from Mst. Kalsum Bi. 
He 
building for re-construction. 


3. ‘Mst. Kaisum Bi had served a 
notice of ejectment on the tenant in 
1956 (Exh. R-1) on the ground that he had 
sublet, assigned or otherwise parted with 
possession of the part of the tenancy pre- 

. mises without the consent of the landlord 
(Mst. Kalsum Bi) and substantial damage 
had been caused to the premises. Bv a 
writing. Exh. R-2, dated 29-6-1956 on the 
back of notice Exh. R-1. Habib UI Rehman 

. Mukhtiar of Mst. Kalsum Bi, cancelled 

and withdrew the notice in consideration 
of the tenant having agreed to pay. rent 


at an enhanced rate of Rs. 185/- per 
month instead of Rupees 137/8/- per 
month. Simultaneously two rent re-. 


‘ceipts Exhs. R/26 and R/27 were issued 
by Habib Ul Rehman in favour of the 
tenant. Exh. R/26 was in respect of the 
rent from December, 1955 to April, 1956 at 
the rate of Rupees 137/8/- per month 
whereas Exh. R-27 was in respect of rent 
for the month of May at the rate of 
Rupees 185/- per month. The tenant 
continued to pay rent at this rate till 
the building was sold to the landlord 
(Exhs. R/27 to R/41). It was thus plead-: 
ed that writing Exh. R/2 and the rent 
receipts amounted to consent in writing. 
for the acts of subletting, 


4. The learned Additional Rent 
Controller came to the conclusion that 
two sub-tenancies had been created prior 
to the coming into force of the Delhi and 
Ajmer Rent Control Act. 1952 (hereinafter 
referred to as Act of 1952) while the re- 
maining sub-tenancies were created sub- 
sequently. He also found that Mst 
Kalsum Bi had given her consent in 
writing to sub-letting through Habib Ul 
Rehman. He did not accept the contention 
of the landlord that he bona fide required 
the premises for reconstruction. The ap- 
plication of the landlord was, therefore, 
dismissed. 

5. The landlord preferred an ap- 
peal to the Rent Control Tribunal against 
the order of the Additional Rent Con- 
troller. The Tribunal found that the 
writing Exh. R-2 was genuine: that it was 
not necessary to obtain the consent in 
writing in terms of Section 14 (1) (b) of 
the Act of 1958 before creating the sub- 
tenancies: and that the consent given by 
Mst. Kalsum Bi through her attorney 
Habib Ul Rehman was not illegal. The 
Tribunal also up-held the finding of the 
Additional Rent Controller that the land- 
lord did not. require the premises bona 
fide for reconstruction and dismissed the 
appeal. 

6. When this matter came un be- 
fore I. D. Dua, C. J. (mow Hon’ble Judge 
of the Supreme Court) he decided to place 
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denied that landlord required the . 


‘counsel for the landlord appellant. 
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the appeal before a Division Bench so that 
the scope and effect of the decision of 
the Supreme Court in Karam Singh Sobti 
v. Pratap Chand. (1964) 66 Pun LR 210 
= (AIR 1964 SC 1305) mav be determin- 
ed. It is in these circumstances that the 
matter has come up before us. 

7. Under Sub-section (2) of Sec- 
tion 39 of the Act of 1958 an appeal lies 
to this court only on a substantial aques- 
tion of law. This court, therefore. cannot 
re-assess the evidence afresh and enter: 
into “merits of the case. and is bound by 
oe decision of Tribunal on questions of 

eh : 


8. Mr. L. R. Gupta, learned 
con- 
tends that the writing. Exh: R/2 is’ not 
genuine and is forged: and that Exh. R/2 
read with rent receipts Exhs. R/26 and 
R/27 do not amount to consent in writing. 
The Tribunal after detailed consideration 
of the evidence on record. incfuding the 
statements of Om Parkash R. W. 2 and 
Jagdish Pershad. R. W. 3 who ` were pre- 
sent at the time Exh. R/2 was written. 
came to the conclusion that this writing 
was genuine and was not forged. This 
is a finding of fact and cannot be inter- 
fered with in the appeal. 

9. The landlord had not challeng- 
ed before the Tribunal that the writing 
Exh. R/2 read with rent receipts Exhs. 
R-26 and R-27 does not amount to corisent 
in writing. The-interpretation of a docu- 
ment, unless it is a document of title is 
a question of fact and cannot be raised 
for the first time in appeal under Sec- 
tion 39 of Act of 1958. 


_ 10. > It is then contended by Mr. 
Gupta that the consent in writing requir- 
ed under Section,14 (1) (b) of the Act; of 
1958 should be obtained previous to’ the 
sub-letting and the consent obtained after 
sub-letting will not save the tenant from 
eviction. Section 16 of this Act is relied 
upon. Section 14 (1) (b) of Act of 1958 
is in the following terms: - 

“14. (1) (b) that the tenant has. on or 
after the 9th dav of June, 1952. sublet. 
assigned or otherwlse. parted with the 
possession of the whole or anv part of 
the premises without obtaining the con- 
sent in writing of the landlord:” 
Relevant portion of Section 16 is as under: 

“16. (1) Where at any time before 
the 9th day of Jume, 1952 a tenant has 
sub-let the whole or any part of the pre- 
mises and the sub-tenant is. at the com- 
mencement of this Act. in occupation of 
such premises. then notwithstanding that 
the consent of the landlord was _ not ob- 
tained for such subletting. the premises 
shall be deemed to have been lawfully 
sub-let. 


(2) No premises which ieee been. 
sub-let either in whole or in part on or 
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after the 9th day of June, 1952. without 
obtaining the consent in writing of the 
landlord, shall be deemed to have been 
‘lawfully sub-let. 


(3) After the commencement of this 
,Act, no tenant shall. without the previous 
consent in writing of the landlord, 


... (a) sub-let the whole or any part of 
‘the premises held by him as a tenant: or 

(b) transfer or assign his rights in 
the tenancy or in any part thereof. 

x x x x x x 
‚At this stage Section 13 (1) (b) of Act of 
1952 may also be re-produced which was 
‘as under: 

i “13. (1).(b) that the tenant without 
‘obtaining the consent of the landlord in 
‚writing has. after the commencement of 
this Act, — 

(i) sub-let. assigned or otherwise 
parted with the possession of, the whole 
or any part of the premises; or 

x x x x > ee oe 

1L 
holds the key to.the interpretation of 
provisions of Clause (b) of sub-section (1) 
Jof Section 14 of this ` Act as well eA 3 
of 


tions on sub-letting. Sub-section (1) 
1S, 16 makes sub-letting lawful. though 
it was without the consent of the land- 
lord. provided that. the sub-letting has- 
taken place before 9th dav of June. 1952 
and the sub-tenant ‘is in’ occupation of 
‘the premises at the time when the Act of 
1958 came into force. Sub-section (2) of 
1S, 16 reiterates the provisions of 
Clause (b) of sub-section (1) of Section 13 


without obtaining the consent in writing 
lof the landlord shall-not be deemed to 
dbe lawful. It does not say that the re- 
‘Iquisite consent should be obtained before 
\sub-letting the premises and the consent 
obtained after sub-letting. will not enure 
‘Jfor the benefit of the tenant. ; 


However. sub-section - (3) of S. 16 
‘prohibits sub-letting of the premises 
after commencement of Act of 1958 with- 
jout the ‘previous’ consent in writing of 
[the landlord. The use of word ‘Previous’ 
‘in this sub-section shows that where it 
‘twas the intention of the legislature that 
the consent in writing should be obtained 

‘before sub-letting it said so specifically. 
‘The absence of the word ‘Previous’ in- sub- 
section (2) shows that it was not the in- 
‘tention of the legislature that consent ` in 
writing should be obtained before sub- 
Netting. Before the Act of 1952 a tenant 
could successfully show acauiescence of 
ithe landlord in sub-letting to escape for- 
‘feiture of tenancy. Since the absence of 
consent in writing by a landlord for sub= 
letting gave rise to unnecessary litigation 
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-ing would ‘cut out litigation on this 


“ways agree to sub-letting either before or 
. after sub-letting of the premises. 


Section 16 of the Act of 1958 . 
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between a landlord and a tenant, the Act 
of 1952 required the consent of the land- 
lord in writing after its commencement. 
The purpose seemed to be that the con- 
sent of the landlord evidenced by a writ- 


ground. After.all a landlord could al- 


For 
that reason no condition was laid down 
that such consent should be obtained be- 
fore sub-letting the premises. 

12.. Mr. Gupta relies on Karam 
Singh Sobti’s case. (1964) 66 Pun LR 210 
= (AIR 1964 SC 1305) where a passing - 
observation was made by their Lordships 
of the Supreme Court that a sub-letting 
after June, 1952 without the previous con- 
sent in writing of the landlord was treat- 
ed as-un-lawful for the purposés of the, 
Act of 1958. We have gone through this: 
judgment and we find that their Lord- 
ships were not concerned with either Sec- 
tion 14 (1) (b) or Section 16 of the Act 
of 1958 or Section 13 (1) (b) of Act of 
1952, when those observation were made. 
After making a reference to Sections 16. 
17 and 18 of the Act of 1958 it was ob- 
served by their Lordships that they were 
not concerned with the details of those 
provisions except to point out that the Act .- 
of 1958’made radical changes in the matter 
of eviction of tenants on the ground of 
sub-letting and that a distinction was 
made between sub-letting before June. 
1952 and sub-letting after that date. It 
was in: that connection that those obser- 
vations were made. This judgment did 
not lay. down that consent in writing of 
the landlord for sub-letting has to be 
obtained by a tenant before actually 
creating the sub-tenancy after June. 1952. 


13. Mr. Gupta contends that the 
consent given by Mst. Kalsum Bi,was 
illegal since it was given in consideration 
of the enhanced rent which the tenant 
agreed to pay. and the agreement to pay 
the enhanced rent was in breach of the 
public policy. In this connection he re- 
fers to Sections 5 and 16 (4) of the Act of 
1958 which are in the following terms:— 


“5. (1) Subject to the provisions of 
this Act, no person 8 claim or receive 
any rent in excess of the standard rent, 
notwithstanding anv agreement to the 
contrary. 


(2).No person shail, in consideration 





of the grant. renewal or continuance of 


a tenancy or sub-tenancy of any pre~ 
mises,— . : 

(a) claim or receive the payment of 
any sum as S EER or pugree or claim 
or receive any consideration whatsoever. 
in cash or in kind, in addition to the 
rent: or >- : ix 

(b) except with the previous permis- 
sion of the Controller, claim or receive 
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the payment of any sum -exceeding one 

month’s rent of such premises as rent 
in advance.” oe i 

Section 16 (4):— “No landlord shall 

or receive the payment of any sum 


as. premium or pugree or claim or receive - 


any consideration whatsoever in. cash or 
in kind for giving his consent to the sub- 
letting of the whole or anv part of the 
premises held by the tenant.” 

x x x Me Ste ge 

14. ‘It is contended that since Mst. 
Kalsum Bi allowed the tenant to have 
the sub-tenants on the condition of the 
latter’s agreeing to pay enhanced rent 
in breach of these provisions the consent 


became illegal. The prohibition is against ` 


the person claiming or receiving in excess 
of the standard rent. There is nothing on 
record to show as to what was the stan- 
dard rent of .the premises- and so it 
cannot be assumed that the increase in 
. rent results in any excess of the standard 
rent. Notices’ exchanged between the 
parties have been. referred to by the 
learned counsel. Whereas the notice sent 


on behalf of the landlord alleges that the: 


standard rent of the premises is not less 
than Rs. 200/- per month the reply of the 
tenant to this notice is that it cannot be 
more than Rs. 185/-/~. -But these do not 
in any manner show as to what the 
standard rent was. Receiving payment 
of anv amount as premium or pugree or 
any other consideration whatsoever, in 
cash or in kind, in addition to the rent in 
consideration of the grant. renewal or 
continuance of-a sub-tenancy is also prohi= 
bited. It is not the case of the appellant 
that any premium or pugree was received 
for giving the consent: As already discuss~ 
ed the increase in rent, as long as it was not 
in excess of the standard rent. being nof 
prohibited. could be charged from - the 
tenant and so could not -be termed illegal. 


Mr. Gupta has referred to AIR 1959 
SC 689 (Waman Shriniwas Kini v. Ratilal 
Bhagwandas and Co.) where the Supreme 
Court while dealing with Bombay Rents 
Hotel and Lodging House Rates Control 
Act found that sub-letting was absolutely 
prohibited and so an agreement entered 
into after that Act had come into force, 
contrary to the provision prohibiting sub- 
letting, would be um-enforceable as being 
in contravention ` of the | express 
provision of the Act which prohibit- 
ed it. The 
benefit from it. Delhi Rent Control Acts 
did not absolutely prohibit sub-letting. 
u our opinion Tribunal was right in 


holding that the consent was not illegal. 


since the enhanced rent did not go beyond 
the standard rent of the premises. 


15. The last : 
Gupta is that the initial act of sub-lett- 
ing by the tenant, without prior consent 


appellant cannot derive any. 


contention of Mr.. 


A.LE 


in writing of landlord. being illegal sub- 
sequent consent of Mst. Kalsum Bi will- 
not amount to a waiver of this ground of 


eviction. In this connection he refers to 


Sections 86 and 92 of Civil Procedure 
Code and relies upon Mohan Chand v. 
Manindra Nath. AIR. 1955 Cal 442; Tha« 
kore Saheb Khanii Kashari Khanii v. 
Gulam Rasul Chandbhai. AIR 1955 Bom 
449 and Gaekwar Baroda State Rly. v. 
Hafiz Habib Ul Haa. AIR 1938 PC 165 
where consent given during pendency of 
suit was held illegak Mr. Kirpal has . 
referred to ATR 1947 PC 197 (Vellavan 

Chettiar v..Govt. of Province of Madras) 
where while dealing with Section 8). C. 
P. C. it was held that though the provi- 
sions of that section were mandatory 
and must be enforced by the court, they 
could be waived by the authority for 
whose benefit they were provided. While 
dealing with Sections 86 and 87 of the 
Code of Civil Procedure, it was held that 
the condition could not be waived by the 


Sovereign princes since the consent was 


to be given by a third party who was not 
a party to the suit. ` 


16. In view of- our decision thaf 
tenant could after sub-letting, obtain the 


‘consent in ‘writing of the landlord under 


the Act of 1952, we need not decide this 
question. 
17. The result is that the appeal 
ig dismissed but in the ee o 
the case the parties are left to bear their 
own costs. dae? 
Appeal dismissed. 
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Mushtaq Ahmed,. Petitioner v. Union 
of India and others, Respondents. 
Civil’ Writ No. 726 of 1970, D/~ 21- ` 
1-1971. ` f 

(A) Requisitioning and Acquisition of 
Immovable Property Act (1952), S. $ (2) 
— Order under S. 6 (2) otherwise final 
does not cease to be so merely because ` 
it is not cast in the form prescribed by 
Rule 7 (3) of the Rules made under the 
Act. (X-Ref:— Constitution of India, 
Art, 226). a 

A letter from the Competent. Au- 
thority rejecting petitioner’s objections to 
proposed de-requisitioning in favour of a 
third person as untenable was a final 
determination under S. 6 (2) and could be 
attacked in writ. proceedings. (Para-10) 


' (B) Requisitioning and Acquisition of 
Immovable Property Act (1952), S. 8 (2) — 
— Function and duty of -the Competent 
Authority is quasi-judicial since it has 
to, acting judicially, decide a ‘lis’ between 
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persons claiming possession on de-reaul- 
sition. (X-Ref:— Constitution of India, 


Art. 226). ATR 1950 SC 222 & AIR 1958 SC. 


578 & AIR 1970 SC 150 Followed. 


Its function is not’ purely admi- 
nistrative either because the only object 
of the provision is to absolve tH Govern~ 
ment of its liability in respect of the. re- 


` quisitioned property or because apparently 


it has the discretion either to hold an 


enquiry or not, Where a dispute is rais<. 


ed, it is bound to decide it. (Paras 7 & 8) 
'  (C) Requisitioning and pour tan of 
Immovable Property Act (1952), S. 6 (2) 
— De-r tioning order wi phat iu- 
risdiction or affected by an error apparent 


is not simply a wrong. decision. It is ~ 


liable to be quashed in writ proceeding. 
-Ref:— Constitution of India, Art. 
226). AIR 1952 SC 179 Referred. 
Pas (Paras 14 and 15) 
- (D) Requisitioning and Acquisition. of 
Immovable Property Act (1952), S. 6 (2) 
= Competent .authority should enauire 
only to ascertain the person from whom 
possession was taken at the time of re 
quisition or his successor in interest and 
to deliver physical possession, to such 
person. 
'- Where there was no dispute about 
the petitioner being the successor-in- 
interest of the person from whom posses< 
sion was taken at the time of requisition. 
but the competent authority de-reauisl- 
tioned the Tese in favour of a third 


on under a court ' 


party 
decree, held. the order lacked jurisdiction 
Possession ought to have been given to 


the successor-in-interest leaving the third - 


party to work out his rights in execution 

proce Procedure for enquiry pre= 

scribed under R. 7 too would not enlarge 

d jurisdiction conferred by 
i (Paras 15. 17 to 20) 

|  (E) Requisitioning and Acquisition of 

Immovable Property ‘Act (1952), S. 6. (2) 

~ Possession should be given to landlord 

where’ successor-in-interest of tenant from, 

whom possession was taken at the time 

of requisition could not be traced. (Obiter). 

. (Para 16) 

Cases Referred: Chronological . Paras 

(1970) AIR 1970 SC 150 (V 57) = : 

. (1970) 1 SCR 457 A. K. Kraipak- 

v. Union of India: - 
(1958) AIR 1958 SC 578 (V 45) = 
, 1959 SCR 12, Express’ Newspaper ee 
(Private) Ltd. v. Union of India -7 

(1952) AIR 1952 SC 179 (V 39) = 

| 1952 SCR 519. Parry and Co. ‘Ltd. 

| v. Commercial Employees Associa- |: - 
tion, Madras ; . 14 

> (1950) AIR 1950 SC 222 (V 37) = i 

(1950) SCR 621, Province of i 

Bombav v. Khushaldas 8. Advani a 


: S. B. Saharia, A. B. Saharia, . B. 
Sahara, and Mrs. Yogendra Eiwhbalad. - 
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for Petitioner; G. S. Vohra (for Nos. 4 to 
D = S. Chadha- (for Nos. 1. 2 & 12) and 
Py N. Marwah (for No: 3). for Respop= 
ents. 


ORDER :— By this petition under 
Art. 226 of the Constitution. the petitioner 
has prayed that the Estate Officer be direct- 
ed to forthwith de-reauisition the remain- 
ing portions of the property known as York 
Hotel Building requisitioned in the year 
1942 and may further be restrained from 
delivering possession of the de-reauisi- 
tioned portions to respondent No. 3 or anv 
other person and‘respondent No. 3 may be 
restrained from.taking possession’ of the 
said property. Respondents impleaded in 
the petition are Union of India and Estate. 
Officer. Directorate of Estates. as respon- 
dents 1 and 2. Shri Ram Pershad. res- 
pondent No. 3 as also eleven other per- 
sons as respondents 4 to 14 who are stated 
to be . actually in occupation of the pro- 
perty sought to be de-requisitioned. 


2. The petitioner is the -owner of 
the property known as York Hotel Build- 
ing. situated in Block ‘K’. Connaught 
Circus, New Delhi, comprising old Munici- 
pal Numbers 8791 to 8805. By orders 


- dated October 19, 1942 and October 31. 1942 


this building with its first and second 
floors.in terms. of the petition complete 
with all: appurtenances situated at Con- 
naught Circus, New Delhi was reauisition- 
ed by the Central Government in exercise 
of the powers conferred by sub-rule (1) 
of Rule 75-A of the .Defence of India 
Rules. At the time of requisition the 
whole property belonged-to one Haii 
Mohammad Din Chhatriwala. the father 
of the present petitioner who before his 
death gifted away this property to the . 
petitioner. The property was requisition- 
ed in 1942 for defence purposes and after 
the conclusion of the War. the Defence 
Department handed it over to the Estate 
Officer, Directorate of Estates. Govern- 
ment of India. During this period. Hali 
Mohammad Din Chhatriwala. while he © 
was alive. made efforts to have the pro- 
perty released from requisition but with 
no apparent success:. On June 3, 1947. 
in his, lifetime. he ‘entered ‘into an agree- 
ment in writing with. respondent No. 3 
to lease’ out the property mentioned in 
the said agreement to ne on its being 
de-requisitioned. - 


By order dated Aügist 23. 1965. the 
Competent Authority appointed under 
the Requisitioning and Acauisition’ of 
Immovable Property Act (XXX of 1952) 
; “the Act”) released a 
part of the reauisitioned .property con- 
sisting of fiat. Nos. 21. 22, 23. 24. and 26 

ie first floor and numbers 28 and 32 
on the second floor. .By another order 
eed November 6/8. 1965. the said Autho- 

. de-reauisitioned flat No. 25 
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on the first floor of this Building. By 
yet another order dated August 17. 1966 
it also de-requisitioned flat No. 27 on the 
first floor of this Building. The remaining 
portions of the property. continued to be 
under requisition. In the vear 1962. re- 
spondent No. 3, on the basis of the agree- 
ment to lease, entered into by him with 
Haji Mohammad Din Chhatriwala. filed a 
suit against the latter in Civil Court and 
prayed for a mandatory § iniunction 
directing him to hand over possession 
of the property mentioned in the agree- 
ment “as de-requisitioned or as and when 
the whole or part of it is de-requisition- 
ed”. On June 14, 1968. the suit was de- 
creed. Possession of portions of the 
property. namely. the flats above-referr- 
ed released during the pendency of the 
suit in 1965, according to the petitioner. 
was not delivered to Haii Mohammad 
Din Chhatriwala. and an order under 
sub-section (4) of Section 6 of the Act 
was issued in respect of the property but 
respondent No. 3 took over its posses- 
sion. In spite of having got the posses- 
sion of the de-requisitioned flats he did 
not pay rent for the same to the owner. 
On April 30. 1970. after Haji Moham- 
mad Din had died, the petitioner. there- 
fore. filed a suit against him for recovery 
of Rupees 24326.28 on account of arrears 
of rent due from him in respect of the 
flats. The respondent denied his liability 
‘to, pay any rent and in the written-state- 
ment dated 29th May. 1970 amongst 
others, pleaded that the tenancv. created 
in pursuance of the agreement was to be 
an indivisible one and that phvsical posses~ 
sion of the entire premises had to be 
handed over to him by Haji Mohammad 
Din Chhatriwala and he having not done 
so, the suit for recovery of rent was not 
maintainable. On May 2. 1970. the 
Competent Authority appointed under 
the Act sent a letter to the petitioner 
stating that the Central Government no 
longer desired to continue the requisition 
of the remaining portion of the property 
but having regard to the judgment of 
the „Civil Court in favour of respondent 
No. 3 in the suit filed by him on the 


basis of the agreement to lease in his 
favour. the petitioner as  successor-in- 
interest of the defendant in the suit 


(namely Haii Mohammad Din Chhatri- 
wala) was not entitled to the delivery of 
possession of the premises even if the 
same were de-réquisitioned. The letter 
further called upon the petitioner to 
state within a week. if he had any obiec- 
tion to the possession of the remaining 
portions of the requisitioned property 
being delivered to respondent No. 3. 


` The petitioner sent a reply dated 
May 15. 1970 raising several objections 
to the possession being delivered to res- 
pondent No, 3 and urged. amongst others. 


AL BR. 


that the Government was bound under 
law to hand over possession of the de- 
requisitioned portion to him and not to 
respondent No. 3, and that the decree 
referred to in the letter of the Compe- 
tent Authority nowhere required the 
Governmest to hand over possession of 
the de-requisitioned property to respon- 
dent No. 3. To this the Deputy Director 
of Estates sent a brief reply by letter 
dated June 29. 1970 to sav that “the 
matter had been examined in detail” 
and the objection of the petitioner to 
the de-requisition in favour of respon- 
dent No. 3 was not tenable as the iudg- 
ment of the Civil Court was final and that 
the petitioner had also not produced 
any order of the Court requiring the 
Government not to hand over possession 
to the said respondent and that in ‚case 
there was any such order the same mav 
be forwarded to the said Authority 
“within a week’s time from the date of 
issue of this letter’. In these circums- 
tances the petitioner filed this petition 
with the relief set out above. 


3. In the counter-affidavit filed 
by respondents 1 and 2 in preliminary 
submission (ii), it was stated’ that the 
Government had already taken’ a deci- 
sion to de-requisition the portion of the 
property now under requisition occupied 
by the York Restaurant but “this deci- 
sion could not be acted upon as a dis- 
pute was raised bv the petitioner. res- 
pondent No. 3 and respondent Nos. 4 to 9. 
each claiming the possession of the pro- 
perty on de-requisition” and also because 
one of the occupants of the vpronerty. 
Manohar Bakery. had filed a writ petition 
and had obtained a stay order from the 
High Court. 


On merits it was urged in prelimi- 
nary submissions (iii) and . (iv) that 
according to sub-section (2) of Section 6 
of the Act. the Competent Authority was 
to make an inquiry and to restore rosses- 
sion of the de-requisitioned premises to 
a person from whom possession was taken 
and as in the instant case the possession 
had been taken at the time of reauisi- 
tion from one Nechal Singh and the said 
Nechal Singh was not traceable. it be- 
came necessary to make an inauiry for 
deciding the person to whom possession of 
the property should be delivered cn de- 
requisition. In regard to the decision of 
the controversy between the petitioner 
and the respondent No. 3. it was stated . 
that after the Central Government decid- 
ed to de-requisition the property. the 
petitioner was called upon to show cause 
if he had any objection to the possession 
of the premises being handed over to 
respondent No. 3 who claimed the same 
on the basis of a judgment and decree. 
dated June 14. 1968 passed bv the Civil 


` Court in his favour. To this the peti«~ 
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tioner submitted his reply and the matter 
was examined in detail and it was point- 
ed out to him that his objection for de- 
requisition in favour of _respondent No.. 
3 was -not tenable. 

4. - In the counter-affidavit filed by. 
nondent No. 3 in Para 5 he maintained 
that he was entitled to delivery of posses-. 
sion of the dereauisitioned property by 
reason of the lease agreement and the 
judgment and decree of the Civil Court 
in favour and that the Central 
Government was entitled to refuse to 
hand over possession to the petitioner ag 

. even his relationship as being the son of 
Shri Mohammad. Din Chhatriwala and 
being the only person entitled to the 
‘property has not been admitted bv the 
contesting respondent in the suit filed by 
him for the recovery of rent in the Court 
of Shri B. B. Gupta. Sub Judge, Delhi”. 


5. During | arguments, learned 
counsel for the petitioner made a state- 
ment that the petitioner did not seek anv 
adjudication of his claim in this petition 
as against the other respondent Nos. 4 
to 14 whom he had impleaded in the 
petition. 

6. I have heard the learned Coun- 
gel for the parties. By way of preliminary 
objection. it was urged by Shri S5. S. 
Chadha, appearing on behalf of the res- 

' pondents 1 and 2'and also by Shri S. N. 

Marwah. appearing on behalf of respon- 
dent No. 3. that the letter dated June 29. 
1970. Annexure ‘H’ informing the peti- 
tioner that his objection against the de- 
requisition in: favour of respondent No. 3 


was not tenable was not a final 
‘order of Competent Authority «under 
Section 6 of the Act. They urged 


that the order under ‘this provision had 
to. be in the prescribed form. according 
to sub-rule (3) of Rule 7 of the Reauisi- 
tioning and Acquisition of Immovable 
Property Rules. 1953 framed bv the 
Central Government in exercise of the 
powers conferred by Section 22 of the 
Act. ` i 
'. This sub-rule provides that order 
under sub-section (2) of Section 6 had to 
be in the prescribed form ‘G’ annexed to 
the Rules. It was contended that be- 
cause the letter in question was not in 
that form it could not be considered. to 
be an order under this provision. Con- 
fronted with the position that the pre- 
scribed form ‘G’ did not require any rea- 
sons to be given in support of the con- 
clusion of the Competent Authority. as 
to why the person specified in the order 
was entitled to the delivery of posses- 
sion, relying on the wordings of the pro- 
visions of sub-section (2) of Section 6 of 
- the Act. providing that it was for the 
Competent Authority to hold or not to 
hold the inquiry. they urged’ that inquiry - 


out prejudice to the rights of anv 
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under this provision was purely an ad- 
ministrative inquiry and the order passed 
as a result thereof was. therefore. also an 
administrative order and needed no rea~ 
sons to be stated. 


7. Iam unable to accept these 
contentions. Taking up the second con- 
tention first, . I find that sub-section (2) 
of Section 6 of the Act imposes a ‘duty 
on the Central Government to restore 
possession of the de-requisitioned pro- 
perty to. the person from whom posses 
sion was taken at the time of reauisition 
or his successor-in-interest. For the de-. 
termination as to who that person should 
be in a-case where dispute is raised and 
rival claims to the possession are put up 
it also provides for an inquiry to be made. 
The inquiry envisaged is for the purpose 
of deciding the rival conflicting claims 
and such decision has legal conseauences 
for the contesting parties. According to 
sub-section (3) of Section 6 of the Act, 
the decision under sub-section (2) has 
the effect of affording a full discharge to 
the Central Government from all liability 
in respect of the property. though with- 
person in respect thereto. It further 
has the effect of placing one of the two 
contestants in possession of the property. 
of which he is out of possession. with all 
the consequent rights for the tie being 
flowing therefrom. ‘The function assign- 
ed to the Tribunal and the duty enioined|* 
on it under sub-section (2) of Section 6 
is obviously. therefore. not a purely ad- 
ministrative matter. 


The provision also prescribes the 
guide-line according to which the com- 
petent Authority is to act. namely. that 
it has to determine as to who was the 
person or the successor-in-interest of the 
person from whom possession had been 
taken at the time of requisition and then 
to deliver possession of the de-requisition- 


‘ed property only to such a person after 


its finding. An obligation to act judicially 
on the part of the Tribunal, in these cir- 
cumstances is manifest from the nature 
of the duty that it is called upon to per- 
form. these considerations leave no 
doubt in my mind that the function -that 
the Competent Authority has to discharge 
while acting under sub-section (2) of Sec- 
tion 6 is not administrative but is auasi- 
judicial. Reference in this connection may 
be made to Province of Bombay v. 
Khushaldas S. Advani, (1950 SCR 621) = 
(AIR 1950 SC 222) where. for determin- 
ing the nature of the function to. be per- 
formed by a Tribunal two principles were 
laid down. It was held that if a statute 
empowered an . authority not being.a 
Court in the ordinary sense to decide 
disputes arising out of a claim made by 
one party under Statute. which claim was 


ry 
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opposed by another party. the Authority 


. was.in fact deciding a “Lis” and Sarin 


facie and in the absence of anything else 
in the Statute to the contrary it was the 
duty of the authority to act judicially and 


the decision of the authority was a quasi-- 


judicial act. The second principle laid 
down was that if the statutory authority 
had the power todo any act which was to 
prejudicially affect one of the parties 
that by itself .would be a quasi-judicial 
act if the authority was required to act 
judicially: even though there may not be 
two parties apart from the authority. and 
the contest was between the authority 
proposing to do the act and the subject 
opposing it.. Even if, therefore. it be 
- assumed that the only, object of the deci- 
sion under Section.6 (2) of the Act was to 
absolve the Government of its liability in 
respect of the requisitioned property. as 
contended by the learned counsel for 
respondent No. 3, (which as I have said 
-lalready is not the case) still the decision 
would be quasi-judicial. - 

A similar question arose before the 
Supreme Court in the ‘case of Express 
Newspaper (Private) Ltd. v. Union of 


India (AIR 1958 SC 578). On page 612 of. 


Pinned the Court ruled that in order 
- sto det 

‘body was exercising quasi-judicial func- 
tion, itayas necessary to examine in the 
first ce. whether it had decided on 
_ [evidence between a proposal and an op- 
position and secondly it was under a duty 
to act judicially in the matter of arriving 
at its decision. Both these conditions are 
satisfied in this case. The decision on 
inquiry in this case had to be on evidence 
and there was a statutory duty cast on 
the authority to decide the matter accord- 
ing to the prescribed guide-line already 
set out. The following passage from the 
report of the case recently decided by 
the Supreme Court (A. K. Krainak v. 
Union of India.’ AIR 1970 SC epee is also 
relevant for purposes of this issue. Mr. 
Justice Hegde speaking for the Court 
while delivering judgment said: 

“The dividing Jine between admi- 
nistrative power and a_. quasi-judicial 
power is quite thin and is being gradually 
obliterated. For determining whether a 
power is an .administrative power or ‘a 
quasi-judicial power one has to look to 
the nature of the power conferred. the 
person or persons on whom it is con- 
ferred. the frame-work of the law conferr- 
ing that power, the consequences ensuing 
from the exercise of that power and the 
manner in which that power is expected 
to be exercised. In a welfare State like 
ours which is regulated and controlled by 
the rule of law it is inevitable that the 
organ of the State under our Constitution 
is regulated and controlled by the rule of 
law. In a welfare State like ours it is 
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ine whether at. administrative decree as and when the order of 
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jurisdiction of the 
administrative bodies is increasing at a 
rapid rate. The concept of rule of law 
would lose its validity. if the instrument- 
alities of the State are not charged with 
the duty of discharging their functions in 
a “fair and just manner. The require- 
ment of acting judicially in essence is 
nothing but a requirement to.act justly 
and fairly and not arbitrarily or capri- 
ciously. The procedures which are con~« 
sidered inherént in the exercise of a iudi~ 
clal power are merely those which faci- 
litate if not ensure a just and fair deci~ 
sion. In recent years the concent of 


` quasi-judicial power has been undergoing 


a radical change. What was considered 
as an administrative power some years 
back is now being considered as a auast- 
judicial power.” 


T-A. Reverting now to the case in 
hand, respondents 1 and 2 while referring 
to the decision of the Competent Autho- 
rity in this case in the preliminary 
submission (IV) stated as under: ; 

“The petitioner was called upon to 
show cause if he had any objection to the . 
possession of the premises being handed 
over to Shri Ram Pershad in terms of pe 

e 
de-requisition is made. The petitioner 
showed cause in his letter dated 15th 
May. 1970 and the matter was examined 


in detail and it was pointed out to him 
that his objection for de-requisition in 
favour of Shri Ram Pershad is not 
tenable........ccceeceeee 


This- leaves no manner of doubt that the 
Competent Authority in this case decided 

a’'lis’ between the petitioner and’ respon~ 
dent No. 3. The decision taken by it 
therefore. after examining the matter 
“in detail” was nothing but a quasi-~ 
judicial decision. 


8. Coming now to the seia argu- 
ment in support of the contention that 
sub-section (2) of Section 6 empowered 
the Competent Authority to hold . the in- 
quiry or not to hold it. and. therefore. 
the order was administrative, it is true 
that the competent authority has been 
given this discretion. and: very obviously 
in a case where there is no dispute in re- 


. gard to the person from whom possession 


had been taken at the time of requisition 
it would be within its right to say that 
no inquiry was needed: but when a dis- 
pute is raised before it, and a ‘lis’ is 


created, it is bound to decide in accor- 


dance with the guideline prescribed 
by sub-section (2) of Section 6. The fact 
that discretion has been provided to the 
competent authority to-hold an inauiry 
or not to hold it is purely administrative. 
Likewise the fact that this provision also 
empowers the said authoritv “to cause an 
inquiry to bé made” also does not mean 
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that the inquiry was administrative. I 
have. therefore, no hesitation in holding 
that the inquiry envisaged in Section 6 (2) 
of the Act is a quasi-judicial function 
. Jassigned to the competent authoritv. 


: 9. This now takes me to the basic 

objection that decision contained in letter 
dated June 29, 1970 Annexure ‘H’ is not 
final. As stated earlier. by letter dated 
May 2. 1970, Annexure ‘G’, the competent 
authority. acting under Section 6 (2) of 
the Act. for the purpose of deciding the 
rival claims of the petitioner and respon- 
dent No. 3 informed the petitioner that the 
attention of the Central Government had 
been invited to the judgment of the Civil 


Court relied upon bv respondent No. 3. 


wherein the Court had held that respon- 
dent No. 3 was entitled to the mandatory 
injunction (in respect of the property 
mentioned in the plaint) directing the 
defedant to the suit to hand over posses- 
sion of the property known as York Hotel 
excepting some portions thereof and that 
as successor-in-interest of the erstwhile 
owner. (the defendant to the suit) it was 
not open to the petitioner to take posses- 
sion of the premises when the same were 
de-requisitioned by the Government an 

that the petitioner should state if he had 
any objection to the possession of the 
premises -being handed: over to respon- 
dent No. 3. 


To this letter the petitioner sent a 
reply by his letter dated Mav 15, 1970. 
Annexure T’ and amongst others urged 
that the decree relied upon by respon- 
dent No. 3 had nothing to do with the 


Government and that it did not authorise ` 


the Government to hand over possession 
of the de-requisitioned property to res- 
pondent No. 3 and that if respondent No. 3 
wanted to execute the decree. this could 
be done by him through the executing 
court alone and that the handing over the 
possession of the de-requisitioned property 
to respondent No. 3 will seriously pre- 
judice his rights. By letter dated June 
29, 1970. the Competent Authority said: 


“With reference to your letter dated 
the 15th May. 1970 I am directed to say 
that the matter has been examined in 
detail but your objection for de-requisl- 
tioning in favour of Shri Ram Pershad is 

‘not tenable as the judgment of the Sub- 
Judge Ist Class, Delhi appears to be final. 
Further you have not also produced any 
order of the court not to hand over posses- 
sion to Shri Ram Pershad. In case vou 
have any such order ete. the same may 
be sent to us within a week’s time from 
the date of issue of this letter.” 

10. I am in no doubt that after 
the issuance of this letter the claim of 
the petitioner to obtain possession of 
the de-reauisitioned property as against 
respondent No. 3 stood finally determined. 
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So far as the Competent Authority acting} 
under Section 6 (2) of the Act was con- 
cerned. this decision had simply to - be 
cast in the prescribed form ‘G’. This 
form is nothing more than the form of the 
“decree” prescribed in the Code of Civil 
Procedure in which the decision of the 
Court in the judgment had to be ex- 
pressed. The fact that it has not been 
formally cast in that form does not take 
away the fact that the decision affecting 


made by the competent authority xiving 
rise to a cause of action to the aggrieved 
party to challenge it by invoking Article 
226 of the Constitution, if this was with- 
out jurisdiction. 


11. Mr. Marwah then urged that 
after .the issuance of the letter dated June 
29, 1970, the petitioner himself sent a 
reply to it vide his letter dated July 2. 
1970, Annexure ‘J’ and the matter. there- 
fore. was still under consideration and 
there was no final decision. The learned 
counsel for the petitioner in reply argued 
that after receipt of this letter. the peti- 
tioner filed the present writ petition and 
the admitting Bench, while admitting the 
petition, on the petitioner’s application 
for interim stay. directed status auo to 
continue in the meanwhile. He pointed 
out that when the stay application. 
however, came up for hearing before the 
learned single Judge the view taken was 
that the Government was still considering 
the matter and, therefore there was no need 
for a stay and the ex parte stav grant- 
ed by the Division Bench was vacated. Ag- 
grieved from this, the petitioner went 
up in appeal and the Division Bench in 
appeal again granted the interim stay 
order and directed the petition to be heard, 
within three months. This, the learned 
counsel said. clearly showed that the order 
had been held to be a final order. It was 
conceded by him that the Division Bench 
did not hear the appeal from the order 
vacating stay on its merits. It is. there- 
fore, not possible to sustain the submis- 
sion that it was ever held by the Division 
Bench that the impugned decision to be 
a final order. But looking at the matter 
independently. it is clear from the letter 
dated June 29. 1970, extracted above. that 
the competent authority has taken a 
final decision in the matter so far as Sec- 
tion 6 (2) of the Act is concerned. subiect 
to any order to the contrary bv a Civil 
Court. which even otherwise is to prevail: 
in terms of Section 6 (3) of the Act. For 
all these reasons, I see no merit in the 
submission that there is no final order 
and the present writ petition for ihat 
reason is not competent. 

(In Paragraph 12 the order rejects 
Shri Marwah’s contention that disputed 
questions of title of the petitioner cannot 
be decided by writ court. There is no 
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need to decide such questions since the 
Government has accepted the petitioner 
to be the successor-in-interest of the late 
owner. It then proceeds): 


(In paragraph 13 the order reiects 
the contention that in view of the agree- 
ment with petitioner’s father and the 
decree in the civil suit court should not 
exercise its inherent and discretionary 
power under Article 226 in favour of the 
petitioner. It holds that the respondent’s 
defence to petitioner’s claim for arrears of 
rent for portions obtained as far back as 
1956 clearly entitles the petitioner to 
relief in equity provided he establishes 
the impugned order to be beyond furisdi- 
ction. It then proceeds):. 


14, Placing reliance on Parry and 
Co. Ltd. v. Commercial Employees As- 
sociation (AIR 1952 SC 179). the learned 
counsel then contended that the competent 
authority under the provisions of sub- 
section (2) of Section 6 of the Act was 
competent to make a decision as between 
the rival claims of the petitioner and 
respondent No. 3 and even if this decision 
in this case was wrong the same cannot 
be interfered with under Article 226 of 
the Constitution. This contention also 
disregards the basic grievance of the peti- 
tioner that the: Competent Authority in 
taking this decision acted bevond the 
jurisdiction conferred on it by Section 6 
(2) of the Act. A decision which suffers 
from an error apparent or is without 
jurisdiction is not simply a wrong deci- 
sion but is a decision which has to be 
quashed under Article 226 of the Con- 
stitution. 


15. The real question for decision. 
therefore, in this petition is as to the .éx- 
tent of the jurisdiction of the Competent 
Authority acting under Section 6 (2) of 
the Act. As to the particular person out 
of the several claimants) who would be 
entitled to the delivery of possession on 
de-requisition is a matter to be decided 
by the Competent, Authoritv in accordance 
with the provisions of Section 6 (2) of the 
Act. This Court in exercise of the 
powers under Article 226 of the Constitu- 
tion can, however. see that while acting 
under Section 6 (2) of the Act, the Com- 
petent Authority acts within the juris- 
diction conferred on it by law. The Cen- 
tral Government in this case has decided 
to release the property under reauisition. 
There is no dispute on this point. Respon- 
dent Nos. 1 and 2 have stated so in their 
counter-affidavit. The Act lavs down 
what is to follow this decision. The 
Competent Authority is now bound’ to 
proceed according to sub-sections (2). (3). 
(4) and (5) of Section 6 of the Act so that 
the de-requisition may be complete. to 
exonerate the Central Government in 
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respect of its liabilities in respect of the 
requisitioned property. These provisions 
read as under: 

"(2) Where any property is to be re- 
leased from requisition. the Competent - 
Authority may, after such inauirv. if any. - 
as it may in any case consider necessary - 
to make or cause to be made. specify by 
order in writing the person to whora pos- 
session of the property shall be given and 
such possession shall, as far as practicable. 
be given to the person from whom 
possession was taken at the time of the 
requisition or to the successors-in-interest 
of such person. 

(3) The delivery of possession of the 
property to the person specified in an 
order under sub-section (2) shall be a 
full discharge of the Central Government 
from all liability in respect of the pro- 
petty. but shall not prejudice any rights 
in respect of the property which any 
other person may be entitled by due 
process of law against the person to whom 
Possession of the property is given.” 

“(4) Where anv person to whom pos« 
session of any requisitioned property is 
to be given is not found and has no agent 
or other’ person empowered to accept 
delivery on his behalf. the Competent 
Authority shall cause a notice declaring 
that the property'is released from requi- 
sition to be affixed on some conspicuous 
part of the property and shall also publish 
the notice in the Official Gazette. 


- (5) When a notice referred to in sub= 
section (4) is published in the Official 
Gazette. the property specified in such 
notice shall cease to be subiect to reaui- 
sition on and from the date of such publi- 
cation and shall be deemed fo have been 
delivered to the person entitled to posses< 
sion thereof and the Central Government 
shall not be liable for anv compensation 
or other claim in respect of the property 
for any period after the said date.” 


A perusal of these provisions show. as 
stated earlier, that sub-section (2) enjoins 
a duty on the Competent Authority to 
deliver possession of the de-reauisitioned 
property as far as practicable to the 
person from whom the same was taken 
at the time of requisition or to the suc- 
cessor-in-interest of “such person’’. It is 


admitted between the parties. and rightly. 


that the possession envisaged in this 
clause is physical possession. The inten- 
tion of these provisions is that on de- 


requisition the status-quo ante as it 
existed on the date of requisition should 
be restored and if the tenant was in 
possession, the possession should be restor- 
ed and delivered back to him or to hbis 
successor-in-interest. | 

Where the tenant or his successor-in= 
interst to whom possession is enjoined to 
be delivered by sub-section (2) is not 


-Ja tenant. 
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found and has no agent or other person 
empowered to accept delivery on his be- 
half the Competent Authority has no 
alternative but to act under sub-section (4) 
of the section. The concluding words 

“such person” used.in sub-section (2) of 
Section 6 are significant. They refer to 
successor-in-interest of the person from 
whom possession was taken. All that the 
Competent Authority therefore is em- 
powered to do in the inquiry under this 
sub-section is to ascertain the person from 
whom possession was taken at the time 
of requisition. or his successor-in-interest. 
JIt cannot go bevond this. It has no juris- 
diction to adjudicate on the rights of anv 
person claiming against the 
his successor-in-interest. The later part 
of sub-section (3) providing that the deci- 
sion of the Competent Authority shall 
not prejudice the rights. of any third 
` person in respect of the property further 
supports this conclusion. This conclusion 
is also borne out by the, provisions made 
in sub-section. (4) and sub-section (5) of 
this section where the Legislature pro- 
vided that in. case the person to whom 
possession is enjoined. to be delivered 
under sub-section (2) or his successor-in- 
interest was not found and he had no 
. agent or other person authorised to accept 
delivery on: his behalf. the Competent 
Authority “shall” issue a notice in terms 
of sub-section (4). 


i 16. It was conceded before me by 
both the parties and this also. I. think. 
rightly that the expression “successor-in- 
interest” of the tenant from whom posses- 
sion was taken for purposes of sub-sec~ 
tion (2) of Section 6, in a case where the 
tenant or his successor-in-interest was 
‘not found would be the landlord of such 
This is because according to 
Section 105 of the Transfer of Property 
Act. a lease of immovable property was a 
transfer of a right in the property bv the 


landlord in favour: of the tenant to en- .. 


joy the possession of the demised pro- 
perty. The reversion of this transfer 
always vested in the landlord. That be- 
ing the position. in case the Competent 
Authority was unable to find the tenant 
from whom possession was taken or his 
successor-in-interest in that line the land- 
lord would be the rightful person entitl- 
ed to receive possession under this pro- 
vision. ; s 


' I7 This is How the Competent 
Authority acted, in this case at the time 
when some portions of the. reauisitioned 
property were de-requisitioned in «the 
year 1965. Annexure ‘A’ .is the letter 
dated August 23, 1965. issued bv it on that 
occasion to Haji Mohammad Din Chhatri- 
wala, the landlord at. the time when. the 
property was reauisitioned. By this letter 


the Competent Authority informed him 
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that the properties mentioned in the letter 
were being rel from reauisition 
with effect from 7th August. 1965 and 
that- ‘you may deal with them in such 
manner aS you may deem fit.”. To this 
letter was annexed the formal order 
issued by the Competent Authority under 
sub-section: (4) of Section 6. The pro- 


.priety. validity and legality of that order. 


is not: before this court now and nothing 
need to be said dn that aspect. The Com- 
petent Authority for purposes of the pre- 
has chosen to act 
differently. 


In the letter dated May 2. 1970. it now 
accepted the petitioner to be the successor- 
in-interest . of the landlord. as shown 


- earlier. but proceeded further to consider 


the claim of respondent No. 3 as against 
the petitioner on the basis of the decree 
obtained by him against Haii Mohammad 
Din Chhatriwala. No onlv that it also took 
the decision that the petitioner’s obiec- 
tions against-the said claim were untenable 
and that the de-requisition was to be in 
favour of respondent No. 3 (See letter 
dated June 29, 1970 Annexure ‘H’). Noj, 
reasons were given by the competent] ` 
authority in: support of this ‘decision but 

Annexures ‘G’ and ‘H’ unmistakably show 
that .this- eau was arrived at not 
because respondent No. 3 was the 
successor-~in-interest of the tenant Nechal 
Singh from whom posession was taken 
at the time of requisition but because by 


` virtue of the. decree of the Civil Court 


respondent No; 3 had 
rights as against the 


acauired some 
-petitioner which 


. precluded.. ‘him from: claiming possession 


of the de-requisitioned property accord- 
ing to the competent authority. What, 
right or title respondent No. 3 acauired 
against the petitioner in this litication 
is not a matter within the jurisdiction of 
the competent authority acting under 
Section 6 (2) of the Act to decide. 


18. - The decree relied upon by res- 
pondent No. 3. it is not disputed. was 
passed` against Haii Mohammad Din 
Chhatriwala. It was a decree for man- 
datory injunction directing Haji Moham- 
mad Din Chhatriwala to hand over posses- 
sion of the premises mentioned in the 
decree to respondent No. 3. It was. 
argued that this decree was not binding 
on the petitioner. Placing reliance on 
Halsbury laws of England. Article 713. ` 
it was urged that the relief of injunction 
was a remedy of equitable nature and 
acted in personam and did not run with 
the land. ; 


It was also ‘pointed out that during 
the course-of the litigation in which the 
decree was passed, Haji Mohammad Din 
Chhatriwala after making the gift in 
favour of the petitioner applied to the 
Court that the petitioner may be sub- 
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stituted but respondent No. 3 opposed 
this application and this precluded 


from executing the decree against 

petitioner. It was further contended 
that the past conduct of respondent No. 3 
clearly disentitled him to seek execution 
of the decree for injunction or to obtain 
possession of the rest of the property 
covered by the agreement and the decree. 
In short. it was vehemently urged that 
if respondent No. 3 wds to execute the 
decree on which he relies. these and 


several other defences would be open to ` 


the pétitioner which all stand negatived 
and shut out without a trial. 


It was also argued. without prejudice. 
that even if the petitioner. subject to his 
rights in law. desired to comply with the 
‘ decree’ on such terms or under such con- 
ditions that may be opén to him in law. 


-the delivery of possession by. the com- 


petent authority direct to respondent No: 
. 3 will deprive him’ (Petitioner) of all 

such rights and the untenable objection 
of respondent No. 3 already taken by him 
in answer to the claim of -rent that be- 
cause the tenancy to be created, in pur- 
suance of the agreement was to be in- 
divisible and because possession was ‘not 
handed over to him by Haji Mohammad 
Din Chhatriwala, no claim for rent lay 
' against him would still remain open to 
respondent No.'3. It is ‘not for this Court 
to anticipate or comment on the objec- 
tions that may be open to ‘the petitioner: 
In fact provisions of Section 47 of the 
Code of Civil Procedure are a bar to such 
objections as relate to the execution. dis- 
charge or 
ing- raised anywhere but-the executing 
Court. Suffice to say that’ the competent 
authority. acting within the limited juris- 
diction conferred on it by Section 6 (2) 
‘lof the Act. ‘was not competent to decide 
the decree was bindi 
able against the petitioner and that the 
successor-in-interest of Haii Mohammad 
Din Chatriwala was not entitled to take 
possession because of the judgment and 
decree. The competent authority was 
not entitled to decide any dispute. be- 
tween the . successor-in-interest and his 
rival claimant. The competent authority 
was neither entitled. to execute _ the 
decrée nor to assume the role of a Civil 
Court to call for. enter upon or decide 
the petitioner’s objections to the decree. 
If possession of, the de-reauisitioned pro- 
perty was. delivered to the petitioner by 
the competent authority . it was open to 
respondent.No. 3 to execute the decree 
relied upon by him against the petitioner 
in accordance with law and the appro- 
priate Court would grant appropriate 
relief to him. I am. therefore. of the 
view that the competent authority in this 
case had no furisdiction to entertain the 
claim of respondent No. 3 on the basis 
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“Clauses (i) to (xii). 
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of the judgment and decree of the Civil 
Court much less to decide the objections 
of as petiticner against the cleim so 


T Shri Mersak. learned coun~ 
sel for respondent No. 3. urged that sub= 
section (2) of Sec. -6 conferred sufficient 
powers on. the competent authority to 
adjudicate all the rival claims -and that 


it was not bound to deliver possession of 


the de-requisitioned property either to 
the tenant who was in possession at 
the time of requisition or to his successor~ 
in-interest: This. he said. was because the 
word “shall” used in the latter part of 
sub-section (2) was not to be construed 
as mandatory as the Act nowhere provid- 
ed any consequences ‘for the non-obser- 
vance of this provision by the’ competent 
Authority. -I Have not been -able to 
appreciate this argument. The words in|. 
sub-séc. (2) of Sec. 6 “and such posses- 
sion shall, as far as practicable be‘ given 
to the person from whom possession was 
taken at the time of the ‘requisition or 
to the successors-in-Interest of such per- 
son”. do `not admit of any discretion be- 
ing reserved to the competent authority 
in this matter. It is a mandatory com- 
mand of the Legislature to the competent 
authority. If on de-requisition the per- 
son from whom possession was taken at 
the time of requisition of his successor- 
in-interest is found, possession’ of the 
de-requisitioned property has to be deli- 
vered to him. There was no occasion! - 
for providing any express conseauence in 
the Act for the non-observance of this- 
statutory. duty by the competent. autho~ 

tity. The consequence is obvious, It is 
that the order passed by the competent 
authority in disregard of this statutory - 
mandate would be illegal and not sustain 
able in law. The word “shall” in sub- 
section (2) of Section 6 seaeiore is man= 
datory. 


20. eteris was ien a by 
the learned counsel to Clauses: (vi). (vii) 
and (viii) of Rule 7 of the Reauisitioning 
and Acquisition of Immovable Property 
Rules, 1953. Rule 7 lays down the pro- 


_cedure to. be followed in releasing the 


property and provides that for purposes 
of. sub-section (2) of Section 6 the com~ 
petent authority. if it considered necessary 
So to do may make.or cause’ to -be made 
by an officer empowered in this behalf 
by it, an inquiry to obtain information in 
respect of the matters mentioned in 
These rules have 
been framed by the Central Govern- 
ment in exercise of the powers conferr~ 
ed on it by Section 22 of the Act. This 
section empowers’ the Central Govern- 
ment to make rules for the purpose of 
carrying out the purposes of the Act.. The 
jurisdiction of the competent authority 
is prescribed by Section 6 (2) of the Act. 
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Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 1722 (V 57)= 
1971-1 SCR 522, Gol Eswariah 
v. Commr. of Gift Tax, Andhra 
Pradesh 7 


BON. Kopal for ‘Reference: S. P. 
Kalra, against Reference. 


V. S. DESHPANDE, J. :— The ques- 
tion referred to us for opinion under Sec- 
pon. 57 (2) of the Indian Stamp Act, 1899 


“Whether the instrument (Annexure 
A) is a deed of declaration of trust, 
chargeable to stamp duty under Art. 64 
of Sch. I-A of the Indian Stamp Act or 
is a deed of settlement within the mean- 
ing 5 Section 2(24) of the Act?”. 


pe deed opens with the followe 
ing cae 


acre the creation of a Charit- 
able Trust for-the real benefit of the 
public has been the dream of the Founder; 


And whereas the Founder has accord- 
ingly created a Chari 


dedicated and endowed upon Trust his 
various assets and properties, ............ it 
is considered desirable to execute a for- 
mal deed of Trust”, 


The Founder then proceeds to declare 
that the business and the Sosa desc- 
ribed in the deed shall no longer be the 
personal business or property of the 
Founder or any other person but shall be 
held in Trust. The objects of the Trust 
are of a public and charitable nature. 
The Founder of the Trust is to be sole 
trustee with power to appoint co-trustees 


who will have full power to manage the. 


income of the trust properties. 


3. While the Founder trustee con- 
tends that the deed is a declaration of 
Trust and as such chargeable only to a 
comparatively small stamp duty not ex- 
ceeding the maximum fixed under Arti= 
‘cle 64 of Schedule I-A of the Stamp Act, 
‘the Revenue is of the opinion that the 
deed is chargeable to stamp duty as an 
instrument of settlement under Art. 58 
of the said Schedule, the duty being the 
,Same as the duty on a Bond for a sum 
equal to the amount or value of the pro- 
po settled in the deed of settlement. 

ince the dispute has arisen mainly be- 
cause of the smaller and the higher stamp 
duties payable under these two articles, 
may be mentioned here that even a 
higher scale of stamp duty is chargeable 
for a conveyance under Art. 23 of the 
ule. The legislative policy seems 

to be that a conveyance such as the sale 
or a gift being outright transfers either 
for valuable consideration or for love 
, and affection, the stamp duty on them 
' should be high under Arts, 23 and 33. 
Next comes the settlement which is defin~ 


1972 Delhi/9 YI G—23 


C. C. R. Authority v. Banarsi Dass (SB) 


[Prs. 1-4] Delhi 129 


ed in Section 2(24) of the Stamp Act 
which is as follows:— 

“Settlement” means any non-testa- 
mentary disposition, in writing, of mov- 
able or immovable property made— 

- (a) in consideration of marriage. 
ı ` (b) for the purpose of distributing 
property of the settlor among his family 
or those for whom he desires to provide, 
or for the purpose of providing for some 
person dependent on him, or 


(c) for any religious or charitable 
purpose; and includes an agreement in 
writing to make such a disposition and, 
where any such disposition has not been 
made in writing, any instrument record- 
ing, whether by way of declaration of 
Trust or otherwise, the terms of any such. 
disposition”. 

As the settlement is different from an 
ordinary transfer or conveyance and is 
actuated with a desire to benefit some one 
other than the settlor. the stamp duty on 
it is half of the duty on conveyance, Last 
comes the Trust which is also made for- 
the benefit of others by the creator of the 
Trust. The scope of the Trust is more 
limited than the scope of the settlement 
and the stamp duty chargeable on an in- 
strument of trust js, therefore, even less 
than the one chargeable on an instrument 


of settlement. 

4, The word “trust” is not defined 
in the Stamp Act, 1899. It may, there- 
fore, be taken to have been us "in the 
Stamp iee fo Baan rugs Ac ash 
me reacting in the Trusts Act, 1882. 
ection 1 


rivate chins us ar 
It would a 


A are 

o 

cuiren eable to duty lete stile 64 AoE 
ule I-A of the Stam . Further, 

the Aana ne “settlemen 


word “trust” in Article 64 is regarded as 
having the same meaning as it geen the 

Trusts Act, still “public or private Seas 
or charitable endowments” are exclu by 
Section 1 of the Trusts Act from the scope 
of that Act and the “trust” as understood 
in that Act does not include religi 
charitable endowments. The d under 
i ressly entitled to be a 
view of Section 1 of 
the „Trusts Act, it falls outside the ambit 
of “trust” eee le to duty under Arti- 
cle 640 of the edule to the Stamp Act. 
On th it is expressly covered 
by th “settlement” in Sec. 2 
24) of the Stamp Act. Non-testamentary 
tion of movable or immovable pro- 
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made for th 
aA 26 of oT 2 aca 
ed as ement” whether 
Rake Soon of i Hear oa of 
tw be true to 
sa ereto: t while : m made tor 
ath p ef aa ae hil ade fi 
ae ee in Section 2 (24) 
a spat the con- 
That is to say, a 
of these three 






see has a er connotation than 
“trust” is to DE an ie Maney, of 
Des two concepts. 


: ed a the 
originat in e 
ae Historically, Ee E 
vice adopt e gen 
to order the future destiny of their lan fends 
and to prevent men from pane = ee gut 
of their. family. The creation 


ression “settlement” hag 
English law of rea 


“settlement” was a de- 


ment determined the tenure aa an 
estate or interest in land may held. An 
estate or interest prescribed. the len of 


time for which a on was entitled to 


hold land such as, fee simple (virtually for 
a ee or in in Tall or as long as he 
ed), for lite or for a 


i si of as. ieee sy the capacity of 
a land owner’ at common law to Pace 
fature interests was restricted pl oa the 
simplest forms of settlement. This was 

by coming into vogue of the de- 
vice of aust wich, cnabled Ee creation of 
equitable estate e 

` a pliable instrument that could be mould- 
ed into suitable forms to extend the modes 
of dealing with t 2h Ok aa 
ment. 


6 From its inception, therefore, 
settlement” has a lier ambit’ than “trast™ 
This is reflected in the definition of 
“settlement” in Section 2 (24) of the Stamp 
Act which meldes instruments made ao 
of declaration of trust 
otherwise”. In fact, settlement may be of 
ai kinds than those specified in Sec. 2 
(24). They can also be made differently 
suc 1 as by “Will”. Shey are cl cluded froni 
the defintion of Section 2 (24). 


7. Learned counsel for the Foun 
der trustee argued that according to Sec- 
tion 6 of the Trusts Act, a trust is creat- 
ed by transfer of the trust property to the 
trustee unless the author of the trust is 
himself to be the trustee. He argued that 
the Founder trustee being, himself the 
author of the trust, are deed fa quest of 
roperty made e question. 
The word age notion used in the cou 
Saa of “settlement” means er of as 

As there is no transfer ie Bnet a 
ae by the deed in eae it = . 
ee aes & 

ot convincing. e a 
property made by the deed cannot be a 
trust” according to the Trust Act inasmuch 


C. C. R com v. Banarsi Dass (SB) 


le estate was ~ 


A. LR, 
as it is made for a charitable purpose. 
Even if, therefore, it is made by way o 
a trust, it is a charitable trust and as such 
outside the Trusts Act. Secondly, the word 
ition” is not restricted to a 

as such. It seems to have a very wide 
connotation. For instance, in Section 188 
a9 of the English Law of Property Act, 

922, “disposition” inclides a conveyance 
ae a device, bequest and an appointment 
contained in a will which are 


in be 


tion 48 of the Englis and 
Colleges Estates Act, 1925, the words “dis- 
position” and “conveyance” ‘include a mort- 
ge, way of legal mortgage, 
ease, assent, vesting declaration, vesting 
instrument, disclaimer, release ` and every 
oiher asmranca acipit a wil Io. Coll Pe- 
wariah Commissioner of Gift Tax, 
Andhra Pradesh, AIR 1970 SC 1722, the 


Supreme Court occasion” to consider 
the meaning of the word “disposition” used 
in Section 2 (24). of the Gift Tax Act, 1958. 
aragraph 12, their Lordships observed 
as follows:— . 
“The word 


“epostion is not a tend 
of law. Further it 

Its meaning has- to be ga 
context in which it is used.” 


In view of this. wide meaning of which thef: 
word “disposition” is a ble, the meaning 
of “settlement” cannot be restricted. to any 
particular am a dealing with property -or 
mon d,. whatever is 
included in gr Seti in Section 2 (24) 
bast o be as a “setttlement” for 
© purposes of the oe Act. 
ov ie ne therefore, many eens 
would be aid in it. In fact, 
thors is no article in the Schedule specifi- 
cally dealing with a charitable trust. Tt is 
not surprising, therefore, that a charitable 

trust like ee one eee b by the deed in 
estion “covered 2 (24) and 3 
argeable to da a ‘Act. 8 of Scho 

I-A of the kamo Act. 
a Further, Section 6 of the 3 


t f 
within two or more of the descriptions in 
Schedule I, it shall be abl with the 
highest of such duties. therefore, 
when an instrument is Fimti both 
Article 58 and Article 64 of the Stamp Act, 
i woud be Pe wade ie e 
e duty chargeable An ig 
than the duty chargeable under Art. 64. 


9. We are, therefore, of the view 
that the deed in question is a “settlement” 
chargeable under Article 58 of Sch. I-A 


of the Stamp Act and not under Article 64 


0. Reference answered accord- 
There will be no order as to costs. 
Reference ansv 


accordingly, 





1972 


AIR 1972 DELHI 181 (V 59 C 831) 
SPECIAL BENCH 
HARDAYAL HARDY C. J., S. N. SHAN- 
KAR AND V. S. DESHPANDE, JJ. 

rae Singh v. Collector of Stamps. - 
Duty Reference No. 2 af 1970, 
D/- rie 012-1977 


i a A, Stamp Act (1899), S.- 24 — Trans- 
su bject to a — Expression 
ect to” meaning of — Payment to- 

sae seater > of the charge, held was 

conde ston for sale— (X-Ref. 

T. p eA (1882), S. 54) — (K-Ref— Con- 
tract Act (1872), S. 2 (d).) 


_ Section ZA caio be construed to 
mean that only such transfers are covered 


The meaning of the expression “sub- 

lect to” in Section 24 is not to make the 
transfer conditional It haha fee means that 
the sale is in consideration ent of 


money. A sale in consideration o 
of mon sl in consideration of payment 
ment of mon e same ression 


goed in Ge pina bao 
tion. 


holdin 
DARE Develo elope 


ön lease 
authority Pca Pll the lease to snother 
person in eration of a certain sumi 


paid to the vendor by ie vendes, with the 
permission of the Dev ent Authority 
to transfer but the PRIOR was subject 
to a deposit of certain sum as non-earned 
increase and a further sum as non-construc- 
tion penalty which ‘the vendee agreed to 
pay after the pe compen of the lease deed; 

Held, that the amount agreed to be 
S b af vendee to the vendor was a 

of the consideration for the sale. The 

Pn of the Delhi Development Authority 
for the unearned increase was a e on 
the land. The payment towards the satis- 
faction of that charge was a part of the 
consideration for the ‘sale under the Expla- 
nation to Section 24. AIR 1965 SC 1008 
Rel. on. (Prs. 5 


safe das Soy ‘Act (1899), S. 33 — Tm- 

dog. ot instruments — An instrument 

Taol either impounded under Sec. 33 
or subjected to the im 


ition of a penalty 
under Section 40 on the ground at the 
_on transfer of properly . under . the 


tyne Naar ig Act is either 


Be) em d (11) D Te Fi Delhi 
s. an > - 


Act 
Ss. 147 and 1 TES. = 


; Section 40 a gs 
frument is impounded under Section 88 or 


BP/CP/B290/72/LGG 
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it is sent to the Collector under Sec. 38. 


Neither Section 88 nor Section 88 applies 
to the: duty on transfer of property. They 
tbo only to stamp du Therefore S. 40- 
does Mon apply to the duty on transfer 
(Para 14) 


pai Section 88 it is when an 


instrument is char. eable with 


Hien not gene Soar a) in Sec- 
tion 88 of the Stamp Act is to be under- 
stood in the light of the definitions in Sec- 
tions 2 (6) and 2 (11). ` Chinrgeahlo” meang 
eable under the Stamp Act only and 
not under any other Act. cos Stamp Act 
authorises the levy of stam sea and 
not of the duty on trans a oe property. 
The latter is authorised by the 
Act alone. (Paras 9, 2 
Corporation 


The Delhi Municipal 
is a Tia ge ede in itself for the 
the ah the dey and recovery of the daty y on 
property. The use of th 
harge” in Section 147 (2) TAPE not 


Bots hares ne ae duty is levied and 


recovered as a cet of the stamp duty. 
Sections 147 and 148 of the Corporation 
Act in a sense incorporate only the manner 
of the levy and ern Bia of the stamp duty 
and Sections from the Stamp. 
Act into the. Ef Municipal Corporation 
Act. This incorporation. is affected the 
reference to these provisions in Sections 147 
and 148. Therefore, even if the Stamp Act 
were to be the provisions of the 
Stamp Act which have been so incorporat- 
ed in the Corporation Act would continue 

to be a part of the latter Act. 
(Paras 9 and 18) 


Cases eferred: Chronological. Paras 

(1965) . ATR 1965 SC 1092 52) = 
(1965) 2 SCR 269 oard of 
Revenue, U. P. v. Sidhnath Mehrotra 5 


- L. Sanghi, Sr. Advocate with S. 
2 for Reference; mt be 
. Advocate with R. Mehta 
and. J. P. Gupta, against E od 


V. S. DESHPANDE, J.:— Shri Bae 
Pal Pehal held certain land on 
lease from the Delhi Development eis 
rity. The lessee could not transfer the 
lease with the previous consent in 
writing of the lessor. In granting such 
consent, the lessor could impose terms and 
conditions and was to be entitled to claim 
and recover 75 per cent. of the “:mearned - 
increase in the value”, i. e, the difference 
between the premium paid and the market 
yalne, of the at the time of the trans- 
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fer from the existing lessee to the new 
lessee. amount was to be a first 
charge on the land. Satya Pal Pehal trans- 
ferred the lease to Dayal Singh on 288- 
1969. The Delhi Development Authority 
granted permission to the transfer “subject 
to a deposit of Rs. 52,401.95 as non-earned 
increase and er Rs. 271.85 as non- 
construction penalty which the vendee has 
agreed to pay after the completion of the 

deed”. The transfer deed further 


says that “the vendor hereby sells, trans- 
conveys his lease-hold a in 
consideration of a sum of Rs. 29,700/- paid 


to the vendor on 29-7-1961 by the vendee. 


2. The question referred to us for 
opinion under Section 57 (2) of the Indian 
Stamp Act, 1899 are:— 

(1) Whether under Section 24 of the 
Act Rs. 52,401.95 and Rs. 271.85 agreed 
to be paid by the vendee to the vendor 
can be trea as a of the considera- 
tion for the transfer deed dated 23-8-1969P 

and (2) Whether the transfer duty le 
viable under Section 147 of the 
Municipal C tion Act, 1957 on the 
abovementioned transaction in the form of 
a surcharge on the duty imposed by the 
Indian Stamp Act, 1899 is er subject 
to the provisions of Sections 33 and 40 of 
the Stamp Act which authorises the im- 
pounding of the transfer deed and the levy 
of a penalty on the same? 

Question No. 1:— 

There is no deite that the amount 
of Rs. 29,700/- paid by the vendee to the 
vendor was a consideration for the sale 


Rs. 52,401.95 and Rs. 271.85 to be deposit- 
ed by the vendee for payment to the Delhi 
Development Authority are a part of the 
consideration for the sale deed. The con- 
sideration for a er on which stamp 
duty is chargeable has to be found out 
in acco ce with Section 24 of the 
Stamp Act which runs as follows:— 

“24. Where any property is transfer- 
red to any person in consideration, wholly 
or in part, of any debt due to him, or 
subject either certainly or contingently to 
the payment or transfer of any money or 
stock, whether being or constituting a 
charge or incumbrance upon the property 
or not, such debt, money or: stock is to be 
deemed the whole or part, as the case may 
be, of the consideration in respect whereof 
fe transfer is chargeable with ad valorem 

uty: i 

Provided that nothing in this section 
shall apply to any such certificate of , sale 
as is mentioned m Article No. 18 of Sche- 
dule I. j 

Explanation— In the case of a sale 
of property subject to a mortgage or other 
incumbrance, any unpaid mortgage money 
or mony charged, together with the in- 
terest (if any) due on the same, shall be 


A.L B. 
deemed to be part of the consideration for - 
the sale: 


Provided that, where property subject 
to a mortgage is transf to the mort- 
gages, he shall be entitled to deduct from 

e duty payable on the transfer the 
-amount of any duty already paid in respeot 
of the mortgage. 

ILLUSTRATIONS 


(0) A owes B Rs. 1000. A sells a 

to B, the consideration being 

; and the release of the previous 

debt of Rs. 1000.: Stamp-duty is ‘payable 
on Rs. 1500. ; 


(2) A sells a property to B for Rupees 
500 which is subject to a mortgage to C 
for Rs. 1000 and unpaid interest 
Stamp-duty is payable on Rs. 1700. 

(8) A mottgages a house of the value 
of Rs. 10,000 to B for Rs. 5000.3. after- 
wards buys the house from A. Stamp-duty 
is payable on Rs. 10,000 less the amount 
of stamp-duty already paid for the mort- 

ge. 

e may also consider the definition of 
“consideration” in Section 2 a of the In- 
dian Contract ‘Act, 1872 which is as fol 

ws:— ` 

7 “(d) When, at the desire of the 

misor, the promisee or any other person 
done or abstained from doing, or does or 
abstai m doing, or promises to do or 
j oing, something, such 
act or “abstinence or promise is called a 
consideration for the promise.” 
For, according to Section 4 of the Transfer 
of Prope: ct, 1882, the chapters and 
sections ot the said Act which 
contracts shall be taken as part of the In- 
dian Contract Act, 1872. 


8. In: the sense in which the word 
“consideration” is used in Section 2 (d) of 
the Contract Act, it is clear that the con- 
sideration for the sale deed was constitut- 
ed by all the three sums payable by the 
vendee, namely, Rs. 29 700/- 1 to the vendor 
and Rs. 52,401.95 and Rs. 271.85 to the 
Delhi Development Authority. 


termined exclusively under Section 24 
the Stamp Act. ccording to him, only. 
such transfers of property are covered by 
the principal part of Section 24 “where 
any property is transferred to any person 
in consideration........ subject either cer- 
tainly or contingently to the payment or 
transfer of any money”. According to ‘the 
learned counsel, the expression “subject to” 
means that there is no sale unless and wn- 
til the money is paid. Ordinarily the pay- 
ment of price is not a condition precedent- ` 
to the passage of title in a sale under Sec- 
tion 54 of the Transfer of Property Act. 
This is why “sale” is defined thereunder as 
a “transfer of ownership in exchange for a 


Rs. 200, . 
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price paid or promised or part-paid and 


pat ised”. The sale deed in question 
dieratare: a sale within the meaning of 
Se Ee of the Transfer Propay 
Act. the aa deed how- 
ever, already comple prior to the pay- 
A 52,401.95 and Rs. 271.85 by 
the vendee to the Delhi’ Development 
Authority. These payments are to be made 
by ¢ ne ones after the completion of the 
eed by the DeJhi Development Autho- 
xy i favour of the vendee. Learned 
soe fe that the title to the p property 
to him even prior to heno Pay 

mee The sale was not, therefore, “sub- 
ject to” payment of these sums. They can- 
noe therefore, be consideration or a part of 

the consideration for the sale deed. 


5. This contention is unacceptable 
for more than one reasons. Firstly, Sec- 
Hon aig the Stamp ae is not are be 
constru as modifyin ealing Sec- 
54 of the Trans a f E Property Act 





part of the section. The meaning of that 


ression “subject to” 


of the view that the 
“sale” and not the word 


Spe the word 








forms a a pant 
tion for the sale. the present case, 
the claim of the Delhi Development Autho- 


rity for the unearned increase is a meet oe 
on the The payment towards 


tions to Section 24 place it beyond doubt 
that the payment of the unpaid amount 


th f the 
cae en a 


6. We may forther point out 


the vendee has the Bal undertaken the lia- 
bility to pay the Ta Dev ener Atho: 
undertaking en eee 


perty. There is no other reason eae it. Fhe 
payment to the Delhi Development Autho- 
rity is, therefore, a part of the considera- 
tion for the sale. i 
7. We, therefore, answer the first 
question ord to us in the affirmative. 
Question No. 2:— 


8. Under Section 99 (1) (e) af the 
Delhi Municipal Corporation Act, 1957 
(hereinafter called the Corporation Act) the 
municipal fond is constituted, inter alia, by 
all moneys raised by any tax, rate or cess 
levied for the purposes of the Act. Cha 

ter VOT of the Corporation Act deals wi 

the levy of various kinds of taxes. Sec- 
tion 118 Y (e) authorises the Corporation 
to levy a duty on the transfer of property. 
Sections 147 and 148 of the ope oa 
Act deal with the duty on pro- 
rae: ae Te erent part of Section 147 

ig 


“(2) The ge “duty shall be levied— 


- (a) in the form of a surcharge on the 
duty imposed by the Indian Stamp Act, 
1899, a i force for’ the time g in 
the Union ey of Delhi, on every 
ie of the description specified be- 

, an 


(b) at such rate as may be determin- 


ed by the Corporation not exceeding five 

per cent on the amount specified below 

against such instruments: —— 

Description of Amount on which 
instrument duty should be 

levied. 

(i) Sale of im- The amount .or 
movable pro- value of the con- 
perty. sideration for the 

sale, as set forth 
‘in the instru- 
ment ... ese oce n 


Section 148 is as follows:— 
“On the introduction of the duty on 
transfers of property— 
G) Section 27 of the Indian Stamp 
1899, as in force in Delhi shall be 
oun Oe weil required the parti- 
culars to be set forth senarutaly in apea 
of oi property situated within and without 


(b) Section 64 of the said Act shall 
be read as if it referred to the Corporation 
as well as the Government.” 

There is no reference at all to any duty 
on transfer of property in the Starae Act 


9. The first question is whether the 
ga on transfer al ge property is levied under 
the Corporation Act or is it leived under the 
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answer cannot be in 


fF the p . 

tion 147 (2) that the duty shall be levied 
“in the form of a surcharge on the du 
imposed by the Indian Stamp Act, 189 
The words “in the form of” are significant. 
They show that the reference to the St 
Act is only to borrow the form in_whi 
the stam imposed and collected. 
duty is levied and col- 
and affixation of stamps 
ty on transfer of 


propery. 2 alo to De teed b the sale 

an tion of stamps on an ent, 

iby is the transfer duty levied in the form 
a 


stamp duly, This is why it is a surcharge ` 
on the 


stamp duty. It is to be noted that 
the use of the word “surcharge” does not 
mean that the transfer duty is levied and 
as a part of the stamp duty. Any 
such suggestion would be negatived by the 
following reasons: , the transfer 
n is levied under the oiporete Act 
e the stamp duty is levied under the 
Stamp Act. Secondly,. the transfer duty ‘is 
payable to the Delhi Muni Corporation 
and goes into the munici fund while 
the stamp duty is payable to the Govern- 
ment and goes into the Consolidated Fund 
ef india or of ths State concerned. Last- 
e transfer duty not a percentage 
of the stamp duty. On the other hand, it 
is a percentage of the amount or value of 
the consideration for the sale as set forth 
in the instrument.. The transfer duty is 
thus assessed independently of the stamp 
duty on the amount of the consideration 
- ffor the sale. It is not assessed on the 
amount of the stamp duty as a parenie 
thereof. It'is thus an independent duty 
is not a part of the stamp duty. 


10. Section 2 (6) of the Stamp 
Act defines “chargeable” to mean “charge- 
able under this Act.” Section 2 (11) of 
the Stamp Act defines “duly stamped” to 
mean “that such stamp has been affixed 
or used in accordance with the law for the 
time being in force in India”. Under Sec- 
ton 83 it is only when an instrument is 
“chargeable with duty” and is “not duly 
stamped” that it can be impounded. Can 
the sale deed in question be im ded 
under Section 33 because the er du 
is either not paid or is insufficiently pai 
The answer must be “No”. 


expression 
mot duly stamped” used in Section 33 of 
the Stamp Act is to be understood in the 
light a nin co oian. in Sections 2 (6) 
an: . “Chargeable” means charge- 
able the Stamp Act only and not 


The duty must be 
ereunder. 


For, the mean. 


under any other ct. e 

d ther A The S$ Act! 
authorises the levy of stamp duty only and 
not of the duty on transfer of property. 
The latter is authorised by the Corporation 
Act aae The Po in question -is 
n0 re, “chargeable” to 
an the Stemp Act at all 
th an instrument ` 


il It is. true that the words 
“stamp has been affixed or used in accord- 
ance with the law for the time being in 
forco m aa in Section 2 (11) of ae 
tam) ct are capable being misunder- 
st if not read in the context of the 
other visions of the Stamp Act. The 


arise. It is y the stamps the pay- 
ment of stamp duty which are to be affix- 
ed under the Stamp Act to an instrument. 
The Stamp Act does not deal with the 
affixation edgier aia a meee ment for 
any other e' levy of stam 

duty. it is not concerned, therefore, with 
the affixation of stam on an instrument 
for the levy. of transfer 
the Corporation Act 
with the levy and recovery of stamp duty. 
Tt is also concerned with the affixation of 
stamps for the payment of transfer duty. 
This is why cee ae aod not 
any provision of the Stamp Act which pro- 
vides that the transfer duty is to be levied 
in the form of a e on the stam 

It is clear, therefore, that a aslo 
ing neither chargeable nor being 
stamped for the purpose of transfer du 

under the Stamp Act, it cannot be impound- 
ed under Section 33 of the Stamp Act if 
the transfer duty is either not paid or is 
deficient. ` i 


12. Section 148 of the Corporation 
Act applies only Sections 27 and of the 
Stamp Act to the recovery of duty on 
Tanter of property. If the duty on trans- 
fer of property were to be a.part of the 
stamp duty then like the stamp duty the 
duty on transfer of property would also be 
governed by all the provisions of the Stamp 

ct. It would have been needless, there- 
fore, for the Legislature to apply only Sec- 
tions 27 and 64 of the Stamp Act to the 
duty on transfer of property. The reason 
is that only Sections and 64 can be 
relevant to the transfer duty. Under Sec- 
tion 27 of the Stamp Act it is necessary to 


1972 


state clearly all the facts and ‘circumstances 
affecting the chargeability -of any instru- 
ment with duly and the amount of the 
duty with which it is chargeable. It is be- 
cause Section 27 has been made applicable 
that: it has become necessary for the exe- 
cutant of every transfer deed to state there- 
in the facts relating to the payment of 
duty: on transfer of property and the amount 
of such duty payable on the _ particular 
transfer. Had S. 27 not been applied, there 
would have been no duty on ‘executant 
to state these facts. The provisions 
of S. 147 of the Corporation” Act that the 
transfer duty shall be levied in the form 
of a surcharge on stamp duty would 

havè become unworkable. It would 


en 
ve 


vides a p for non-compliance 
Section 27 with intent to defraud the Gov- 
emment. Thereby the provisions of Sec- 
tion 27 have become enforceable. 


' 13. Sections 147. and 148 of the 






to 
Stamp Act which have been so incorporat- 
in the Corporation Act would continue 
be a part of the latter g is the 


e levy and 
er of 


Section 40 of the Stamp ‘Act 
applies only when an instrument is im- 
pouaded under Section 33 or it is sent to 
the Collector under Section 88 of the 
Stamp Act. Neither Section 83 nor Sec- 
ion 88 applies to the duty on transfer of 


. They apply only to stamp duty. 
eek A follow, therefore, that Section 40 


also does not apply to the duty on trans- 
ex of property. _ 
15. In answer to estion No. 3, 


erefore, we are of the view that an in- 
strument cannot be either, impounded under 
Section 88 or can be su to the im- 
Eo of a penalty under Section 40 of 
Stamp Act on the ground that the duty 
on er of levied under the 
Delhi Munici Corporation Act, 1957 is 
either not paid or is insufficiently paid. 


. 16. The reference is answered ac- 
cordingly without any order as to costs. 


peanae eeaeee 
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AIR 1872 DELHI 135 (V 59 C 32) 
SPECIAL BENCH 
HARDAYAL HARDY, C. J, V. S. DESH- 
PANDE AND M. R. A. ANSARI, Jj. 

Faqir Chand Sharma, Petitioner v. 
C. P. W. D. Work Charged Staff Consu- 
mers Co-op. Society Ltd. and others, Res- 
pondents. : 

Civil Writ No. 517 of 1968, D/- 15- f 
11-1971. 

(A) Constitution of India, Art. 226 — . 
Delay and laches, 

When: because of a petitioner having 
taken the dispute before the arbitrator 
under Bombay Co-operative Societies Act 
he could not challenge the validity of the 
extension of the statute to Delhi till the 
award had become final, the petitioner 
could not be blamed for not having filed 
the writ petition expeditiously. (Para 4) 

(B) Constitution of India, Art. 226 — 
New plea. 


Where during the pendency of a 
‘ceeding before Registrar under Bombay 
Co-operative Societies Act the writ-peti- 


tioner failed to take the point about the 
construction of a rule framed under the 
Act, that, pout could not be allowed to 
ore High Court by way af 

ition for the first time, when con- 
struction of rule was a matter within 
the jurisdiction of the Registrar. . 
(Para 5) 


(C) Constitution of India, Art. 226 — 
Error of law apparent on face of record. 
Where the reference of a dispute 
under S. 54 of Bombay Co-operative So- 
cieties Act. was only regarding a principal 
sum against a society and there was no 
dispute regarding costs or interest, in ab- 
sence of any scale as laid down by Re 
trar under R. 87 of the Rules. framed under 
the Act the award of costs and interests 
was an error of law apparent on the face 
of the record to be corrected by High 
Court in exercise of its writ jurisdiction. 
(Paras 6, 21} 
(D) Delhi Laws Act (1912), S. 7 — 
Validity of the extension of the Bombay 
Co-operative Societies Act to Delhi. 


7 


The meaning of the word “any enact- 
ment which is in force in any pari of Bri- 
tish India” in S. 7 of Delhi Laws Act is 


well as the poren Acts. There is no- 

ing i guage of S. 7 to show that 
in force In a province d 
not be extended thereunder to Delhi if 
some other law already existed in Delhi 
on the same subject. If the legislature 
had intended to so restrict the power, it 
would have said so. S. 7 does not follow 
the pattern of Article 246 and does not 
say that enactment relating to particular 
mbat only can be extended to Delhi 


BP/BP/A898/72/SSG 
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thereunder. Nor does it say that an im- 
Povo on the laws existing in the 
ief paige igor provinces cannot -be 


made Central Government by ex- 
tending = = force in the Governor's 
provinces to Delhi. (Paras 10, 11) 


The Co-operative Societies ore Psi 
became by its nature law rela ae 
State List in the Seventh Shoe e of he 
Constitution. It could 


part of the Central 
with any part of the Pompey i A It is 
only to the extent of irreconcilia BP acer, 
ag Sere any part an ol Da Maai o 
e imp repeal e latter. us 
the extension under S. 7 of Delhi Laws 
Act of the Bombay Co- tive Societies 
Act to Delhi is valid. 1969 Deli 
267, Fo Ea AIR 1965 Punf 279 
tinguished; AIR 1951 SC 3832, lained, 
3 


(Paras 


The original Pn 73 of the Bom- 
bay Act purported to repeal 
rative Societies Act, mee of T 


tended to De It was necessary, there- 

fore, ey sees to make it have 

a meaning in oes 

Delhi. ‘Pars 18) 
(Œ) Constitution of India, at ve A 
— Issue of notification under S 

Delhi Laws Act id 

operative Societies Act to Delhi, if duty 

ae RES (X-Ref:— Delhi Laws A 

(1912), S. 7). (%-Ref:— Government Ast 

India Act (1985), S. 17 (2).). 


The meaning of “executive 
and “executive action” in Articles 78 and 
77 of the Constitution is wide enough to 
cover all = and action which was 
neither judicial nor legislative. In mak- 
ing statutes and ordinances, the President 
acts as legislature. But in acting under a 
statute he exercises executive power in 
the broad sense inasmuch as he is not 
making pore legislation in the exercise 
of legislative power given by the Consti- 
tation. (Para 20} 


The distinction between Heer 
judicial and executive powers in the 
stitution is based not on the nature of the 
act performed but ne the nature of ae 


authority pronn Tiy lar 
Therefore, all acts Bortom the 


pepe 

power. The issue T oaken 

por S. 7 of Delhi Laws Act extending 

bay Co-operative Societies Act to 

RAN is therefore, in exercise of executive 
pone and is properly authenticated 

Deputy Secretary to the Government 


Ram 
; (1965) AIR 1965 Punj 279 (Vv Ces 


ALR 


3 India. The officers authorised — under 
17 (2) of the Government of India Act, 

toss which included a Deputy Secretary 

to the Government of India can do so. 


(Para 20) 
Cases Chronological Paras 
{1971) 1071 Tax LR 388 = ILR 


Gem). 1 Delhi 1o, Lachmi Narain 


of Indi 16 
aso. AIR 1970 Delhi 250 51), 
D. S. Sharma v. Union of ov an 20 
(1969) AIR Py. Delhi 267 (V 58) 
71 Pun LR (D) 44, Smt. Sorg 
Devi v. Make i, 14 
67 Pun LR 1087, Chander B 


Maha S Sigh 
(1981 ATR 1951 SC 882 (V 88) = 
1951 SCR 747, In re, Delhi Laws 


Act, 1912 
(1885) 10 AC 282 = 54 LJ PC 7, 


Powell v. Apollo Candle 
aves cone for Petitioner; R. L. 


18 


15, 17 


Tandon, S. S. Chadha with Amarjit Soh 
and Mors. amala Pappu, Sr. Central 
Govt. for Respondents. 

V. S. DESHPANDE, J.:— ‘The Bom- 
ba Societies 1925 _ wag 


ing of the Delhi Laws 
Act, n r to ria modifications. 
Societies Act re i 


applied to the | province of Bomba Clause 
12 of tbe Notification modified Section 73 
of the said Act while extending it to Delhi 
in the following words:— 


“For Section 78, the following sec- 
tion shall be su stituted, namely 


rative Societies a a dopu 
etitioner and his rat gp aoe the C. P. W. 
. Work Charge S Consumers Co-ope- 
rative Society Ltd. teapondent No. 1) was 
referred to the Registrar of Co-operative 
Societies (Respondent No. 2). The dis- 
m was deci the award of Te 
made on 12-10-66 directing tho 
petitioner to pay to the respondent No. 1 
5276.84 as E a lus costs 
Rs. 527/- together terest at 
rate of 8% annum eee realisation 
the princi sum i ot Rs. 5276.84 


(a) the Co-operative. Act, 
1912 gia 2 plies to ie ari there- 
re Government had no power 
to A Bombay Co-operative So- 


1972 
cieties Act, 1925 to Delhi in 1949 under 
Section 7 of the Delhi Laws Act, 1912; 


(b) the notification dated 8-1-1949 ex- 
tendin Bombay e Societies 
Act, 1925 to Delhi modified Section 78 of 
the said “Act stating that the Co-operative 
Societies Act, 1912 in so far as it applied 
to Delhi, was repealed. The Central Gov- 
ernment had no power to repeal the Cen- 
tral Act while extending the provincial en- 
actment to Delhi. The skole. of the noti- 
fication extending the Bombay Co-opera- 
we Societies Act to Delhi was, Te, 


(© the pynification ciated 8-1-1949 
penty pec to the 
ore. Bee eat neith e Gov- 


ernor-General nor the Chief Commissioner 
of Delhi applied his mind or exercised his 
discretion to extend the said Act to Delhi. 
The Notification was, therefore, void; and 

(d) the reference ` ae ne nepa 
dia Section 54 was 


therefore, no iction 
gned a At any rate he had no 
fsdiction to pan costs and interest on 
the award to respondent No. 1. 


3. The respondents 1 and 2 deni- 
ed the claim in the writ petition and urged 
the AAE preliminary objections to its 

(i) the EFRON p fhe validity off 


e extension of the Le 
Societies Act to Dehi Bombay a 


ence of the dispute to the Registrar. 

(Gi) the petitioner had first tried to 
secure a favourable award from the Regis- 
trar and then from the Delhi Co-operative 
Tribunal pies dent No. 4) and it is only 
after he ailed to get one t he has now 
flor lain tp the disorettmary male sought 

es to the onary sou 
by him; 


operative Societies Act or Rule 85 

thereunder should have been urged hefore 
the Registrar and the Co-operative Tribu- 
As the petitioner did not do so, he 
ae raise this objection for the first 







Ss the 
petitioner cannot be blamed yb ie chose 
to take the dispute before the arbitrator 
and refrain from challenging the validity of 

extension of the statute till the award 
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had become final. In fact if the petitioner 
had come to this court to challenge the vali- 
of the statute, he would have been met 
the objection that he was bound first 
to epee the statutory remedies before 
filing the writ petition.” This is what he 
did and rightly so. Of course if the 
award had been favourable to him, he 
would have had no occasion to file this 
writ petition, It is only because the award 
wate Sante bec ae 
so. ut there no saet aa 
this conduct and it does not itself dis- 
entitle him to relief by way writ peti- 
fea an E A 
merits. An appeal and 


ira a ae Doi i 
8 Oe as Tribun 
pondent No-d) only in January, 1968, 
Gespen petition was filed in Jul 1068 and 
was, therefore, not unduly yed. 


of the respondent No. 1 dated 
25-11-65. The notice under Rule 85 was 


issued by the Registrar to the tioner 
on 27-83-66. The ioner sa prot 
ed the penos on 6th April, 1 On 16th 


Ap 966 he wrote to the erini i 
thet he wanted the to be 

ref hed hed me algae ie E, arbitrators, 
e to do so © 5 
“within 1 ch 


in 15 days of the issue of su 
notice”. The learned counsel for the peti- 
tioner contended that the word “issue” in 


urisdiction 
Co-operative Tribu- 


against th 
agin Tribunal. 
etitioner was bound, _ therefore, 
arge contention before them. They 
SAk have also decided whether in fact 
the notice was received the oner 
on the 6th of April and whether the letter 
of the petitioner written on the 16th of 
April, 1866 to the respondent No. 1 was 
sufficient or whether the ra should have 
been written by him to the Registrar and 
finally whether the copy of the said pia 
was endorsed by him to the Patar and 
whether it tin ever ed A aoe 
gistrar. ese questions e de- 
cided only by the Registrar and the Cə- 
operative Tribunal under the Bombay Co- 
operative Societies Act, 1925. As they 
were not urged before them the petitioner 
cannot urge them ore this Court by 
way of writ petition for the first time. 

6. As to.the grant of costs and 
interests, however, the jurisdiction of the 
Regi under ee 54 is restricted 

to the dispute whi is referred to 
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him. The dispute was only regarding the 
eae Fea Sela pte ak 
ore, no dispute re ing co or 
interest. Under Rule 87 the Registrar 
could award costs according to a scale 
laid down by him. It is understood that 
no such scale has been laid down by the 
Registrar. It is clear, therefore, that nei- 
ther the terms of reference of the dispute 
nor Rule 87 or any other provision of law 
authorised the Registrar to award costs or 
interest to the respondent No. 1 against 
the petitioner. It is trie that the peti- 
tioner could have disputed the legality of 
the grant of costs and interest in the ap- 
‘peal and revision before the Co-operative 
‘ribunal. : 
However, even if he did not so do, the 
t of’ costs and interest were beyond 
e jurisdiction of the _ Registrar. 
In that respect, apes the 
decision of the Registrar is not final within 
the meaning of Section 57 and is liable to 
be called in question in. any civil court. 
The grant of costs and interest also consti- 
tutes an error of law apparent on the face 
of the record to: be corrected by this court 
in exercise of the writ jurisdiction under 
icles 226 and 227 of the Constitution. 
Only in this respect, the 4th contention of 


the petitioner. included in und No. (d) 
oat his learned is, therefore, 
Jallowed. : 


l re We shall now consider the con- 
tentions urged by the petitioner against the 
_ validity of the extension of the Bombay 
Co-operative Societies Act to Delhi 


8. (a) The authority of 
tral Government to apply . 
Act to Delhi was based on Section 7 of 
ee Delhi Laws Act, 1912 which is as 

ows:— l 


“The yincial Government may, 

notification the official gazette, exten 

with such restrictions and modifications as 

it thinks fit, to the province of Delhi or 

any part thereof, any enactment which is 

cap fore many pat o Dritan. od ek the 
no 


9. In 1912 when the Delhi Laws 
‘Act was passed (sic) local legislatures con- 
sisting of legislative councils of the Gov- 
ernors and Lt. Governors of the provinces 
such as Bombay, Madras, Ben North- 
West Provinces (U. P.) and the 


Punjab 
were functioning with legislative powers 
confined to the provinces. But no such 


legislative council was set up for the Chief 
Commissioner's province. The cen 

legis therefore, enacted the Delhi 
Laws Act, 1912 to enable the Chief Com- 
missioner, Delhi to extend “enactments in 
force in any part of British India” to Delhi. 
By the Government of India Act of 1919, 
of the provincial legislative 
to include the ri 

to repeal or alter any law made for i 


‘words has to be 





A LR 
rovince before and after the Act of 1919 
any authority in British India. though 
the previous sanction of the Governor- 
General was required if the provincial: 
legislation concerned ‘certain matters, The 
Bombay Co-operative Societies Act, 1025 
was enacted with such i sanction. 
Section 78 of the said Act could, there- 
fore repeal the Co-operative _ Societies 
Act, 1912 in so far as it applied to tha 
province of Bombay. 


10. The meaning of the word “ 
enactment which is in force in any part 
British Indie” is wide enough to inciude 
both. Central as well as the provincial Acts, 
but the Central -Act would (sic) have al 
ready been in force in the Chief Commis- 
sioner’s province of Delhi. The ivtenti 
of the legislature must, therefore have been 
to enable the provincial Government of 
Delhi to extend to Delhi only those enact- 
ments which were in force in any- -part of 
British India other than Delhi As. th 
provincial legislatures existed only in. the 
provinces ruled by Governors and Lt. Gov- 
emors but not n ane Chief sas 
province, it w a t it is y 
the enactments which: wate in force in 
the Ponce but were not in force in 
the Chief Commissioners province which 
_have been meant by Section 7 of the 
Delhi ‘Laws Act, to be extended to Delhi. 

is intention of the Central legislature 
seams to have. been made clear io th 
sequent enactments namely Section 2 off 
the Ajmer Marwara (Extension of Lawi 
Act, 1947 and in Section, 2 of the Part 
States Act, 1950 by usi the 


part A State” in the latter. ve 


Il. While the power given to the 
Central Government Cie Section 7 
the Delhi Laws Act,. 1912, in general 
construed as being restrict- 
ed to the extension of only those enact- 
ments which were in force in the exten- 
sion of only those enactments which were 
in the province but were not in force 
the Chief i 


Delhi, 
legislature 
triction on this wer. Contention (a) 
e petitioner is t it is only when there 
is no law at all in the Chief Commissioner’s 
rovince on a particular subject that the 
ntral Government can exercise its 
powers under Section 7 of the Delhi Laws 
Act, 1912 to extend a vincial law té 
Delhi. The intention of the legislature 
in enacting Section 7 was to save the cen- 
tral legislature, the time and trouble ` in- 
volved in enacting such laws for applica- 
tion to the Chief Commissioners province 
as were already in force in the Governors 
ince. (Smt. Marchi Devi v. Mathu 

AIR 1969 Delhi 267, para. 7), 
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There is nothin the language of 
Section 7 to show ae in enactment: in 
in a province could not be cde 
thereunder to Delhi. if some other law al- 
existed in Delhi on the same sub- 
ject. If the legislature had intended to 
restrict the power, it would have ae 
For instance, the spheres of legi 
assigned to Parliament ‘an “State 
Toms abies have been defined in Article 
the Constitution, Section 7 does 
how the pattern of Article 246 and 
not say that enactment relating to 
Bay the can be extended 


to Delhi Ses Ni i does it say that ` 


improvement on the laws existmg in 
the Chief Commissioner’s provinces cannot 
be made by the Central Government 
extending laws-in force in the Govern 

ces to Delhi. Only a moment's ie 

ection is sufficient to show that the legis- 
lature could never have intended to put 
such a restriction in Section 7. 


Firstly, such a restriction would have 
led to stagnation. An existing law in 
Dolti on-a par ewer subject may be jn- 

te. Anar ee orod, m e 
fuler and better. It is com- 


extend the 
e provinces to Delhi‘ even if .an 
oder nedéquats law on the sme subject 
existed there. 


w 


th vin wW cover more of it 
A new ay, it. If onl gees 
parts of Hin cial law were to 


ed as were not dealt with 
law then the legal system in the E 
Commissioners province 

quilt of patches. Part of the i A the 
‘game subject 
while the rest of it would have to 
‘found in those portions of the provincial 
‘law which are extended to Delhi. Thirdly, 
on the Central 


was 
y carrying out the will and policy of the 
legislature m acting under Section 7 


Powel v. 


b aee tie tee Their Lordshi 


coun 


levied y the guthority 
‘Gf the Act under which the 


order is issu- 


yonn bori Ee e ee 
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ed. If, therefore, the provincial law ex- 
tended to- Delhi under Section 7 conflicts 
with some existing law then this is the 
effect not of any arbitrary act of the Exe- 
cutive but of the anyag ot. of a legis- 
policy. -by ecutive. Lastly, 
even the Delhi Laws Act, 1912 was 
enacted the laws made by the Central Le- 
gislature were in force in the Governors 
Pa ‘side by side with the laws made 
repupaney betoon do pres In case of 
cy between the two or any 
paris: GF the $6. the one which was com- 
on eae particular sub- 
area or who had - 
privacy sic)” oe paica other in case of con- . 
ve prevailed. 


Article 246 (2) 
Parliament 
and the State legislatures have powers 2 
woe on the subjects enumerated 
list IN in the 7th P caodole oF the Consti. 


is not pre- 


has legislated on it. 
State legilatre would take care to see 
that its does not conflict with the law 
made by Parliament. If it does so, then 
the law made by Parliament would prevail 
against the law made by the State fegisla- 
ture as provided in Article 254. In the 
same way the provincial law extended to 
bang Sit aier if inconsistent with an existing law, 
would either prevail over it or give way 
to it according to the respective com 


sense that it was enacted by ‘a Central 
legislature. In 1912, however, there was 
legislative f distri- 


even the provincial legislature could 
on the same subject. But 
of the Government of 
oe the one iraton of 
ect of co-operative 
societies became an exclusively State sub- 
we The Co-operative Societies Act, 1912, 
erefore, became by its nature law telat- 

i to the State Lik in the Seventh Sche- 
ela ial by eee EE 
en or tate legislatures. 
Of course, the Central legislaturé could 


legislate for Boe societies only in 
respect of the Chief 


missioners  pro- 

vince. But it was Recess 

that Section 7 of the Dahi Laws sot Iola 
enacted. 


was 


to be 
trasted with the one obtainin ithe aes 
Bhan v. Maha Sin AIR 1965 Punj 279 


Central List, the 


List. of the Seventh Schedule of 
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the Constitution. That decision 
therefore, have no bearing on 
_ {the present case. The tect ex- 
tension would be to keep both the Acts 
in force in Delhi side by side unless an 
part of the former was inconsistent wi 
any part of the latter. It is only to the 
extent of irreconciliable cy that 
any part of the former seul bo implied- 
ealed by the latter. This consequence 
o must have been intended by the Cen- 
tral legislature in enacting Section 7 of 
the Delhi Laws Act, 1912. It is not for 
this Court to prevent a conflict ÞPetween 
an existing law and an extended law iq 
a Chief mi ers province. 


14. 


not be 
onn bar ) TA 
erritories ws 

Punjab pe ay Fe 1918 was al- 
ready in force in Himachal Pradesh and 
that the Central Government had no power 
to- repeal or abrogate an existing law 
by extending the amendment to the parent 
Act to Delhi. This argument was reject- 
ed after a full consideration. Section 2 of 
the Union Territories (Laws) Act, 1950 
was in pari materia with Section 7 of the 
Delhi Laws Act, 1912 inasmuch as the 
Union Territories (Laws) Act, 1950 was 
only an adaptation of the-. Part C States 
(Laws) Act, 1950. The ratio of that deci- 
sion: is directly licable to the present 
case. Contentia ta). therefore fails. 

15. © Unamended Section 2 of 
the Part C States (Laws) Act, 1950 after 
empowering the — Central - ernment 
(which meant the Governor-General or the 
Governor-General in Council as the case 
may be in relation to any ane done 
fore the commencement of the Constitution 
in view of Section 3 (viii) of the General 


747 = Ee 1951 SC 382) the Supreme 
Co Baa that Do eee roa not 
vali elegate this latter repeal 
to tho Government inasitich as this would 
be surrendering legislative poly (which is 
the essential ction of the — legislature) 
to the executive Government. It clear, 
therefore, that the notification which could 
be issued by the Government under Sec- 
tion 7 of the Delhi Laws Act, 1912 (which 
corresponded to the valid part of Section 
2 a the Part aa States Laws Act, 1030) 
co not its any corresponding 
law, much es eed Act, which was 


ALR 


for the time being applicable to the Chief 
Commissioner’s province of Delhi. 


16. The repeal of the Co-operative 
Societies Act, 1912. was effected by Sec 
tion 78 of the Bombay Co-operative So-| . 
cieties Act, 1925 in so far as the province 
of Bombay was concerned by Section 78 
of the latter Act long before the latter 
Act was extended to Delhi in 1949. The 
power to extend the Bombay Act to De 
meluded the power to modify the Bomba 
Act. After fully considering the case la 
it was held by this Court in I 
Narain v. Union of India, ILR (1971) 1 
Delhi 107 = (1971 Tax LR 338) that “it 
would be quite reasonable to hold that the 
word “modification” in Section 7 of the 
Delhi Laws Act means and signifies chan 
of such character as are necessary to make 
the statute which is sought to be extended 
suitable to the local conditions of the Chief 
Commissioner’s province. 


The original Section 73 of the Bom- 
bay Act purported to repeal the Co-overa- 
tive Societies Act, 1912 only in its appli- 
cation to the province of Bombay. 
reference to the province of Bombay would 
have no meaning in the said Act when ex- 
tended to De It was necessary, there- 
fore, to modify. Section 78 to make it have 
a meaning in Delhi in extending it to 
i is why the Section was modi- 
fied to say that the Co-operative Societies 
Act, 1912 is repealed in so far as it applies 
to the province of Delhi. The yrovince 
of Delhi was substituted in place of the 
province of Bombay. 


17. The learned counsel for the 
petitioner contends that this modification 
of the Bombay Act made by clause 12 of 
the impugned notification dated 3-1-1949 
was ultra vires Section 7 of the Delhi Laws 
Act, 1912. For, it means that the C'entral 
Government itself repealed the Co-opera- 
tive Societies Act, 1912 im extending the 


Act case 1951 SCR 747 = (AIR 1951 SC 
832): even the legislature could not ‘em- 
ower the ernment to do so. Tbere- 
ore, this power could not be implied in 
Section 7 .of the Delhi Laws Act. , 


18. This argument overlooks the 
essential distinction between a made 
by the Central Government of the existing 


law in providing for the extension of a 
new law to Delhi and the repeal already 
made by the State Legislature in the pro- 
vincial law which is extended by the 
tral Government to Delhi with suitable 
modifications. The former was held to be 
excessive delegation of legislative- power 
to the Central Government. But the latter 
is the legitimate power conferred on Cen- 
tral Government by Section 7 of the Delhi 
Laws Act. This is why only the last part 
of Section 2 of the Part C States (Laws), 
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Act, 1950 was held to be void by 
Supreme Court. For, it alone gave the 
executive er to an existing law. 
On the er hand, the rest of Section 2 
of Part C State (Laws) Act, 1950 was_held 
to be valid because it o enabled the 
Central Government to extend a law 
a part A State to a part C State. ` 

' The impugned notification does not 

eal the Co-operative Societies Act, 1912 
while extending the Bombay Co-operative 
Societies Act, 1925 to Delhi. Had it done 
s0, it would have been invalid to that 
extent. On the contrary the notifications 
merely extends the Bombay Law to Delhi 
with suitable modifications. One of the 

Delhi 
of 


. tepen of the Co-ope- 
rative Societies Act, 1912 had already been 
made long ago the Bombay Jegisla- 
ture by enacting Section 78. e Central 
Government did not do so while extending 
the Bombay Law to Delhi. 


19. Even if, for the sake of argu- 
ment, the modification of Section 73 is 
held to amount to a di repeal of the 
Bombay (sic) Co-operative Societies Act, 
1912, by the Central Government, the 
only effect would be that clause 12 of the 
Notifications containing this modification 
of Section 78 would be invalid. The Co- 
operative Societies Act, 1912 would then 
continue to be in force in Delhi. Clause 
12 of the notification is severable from the 
rest of the notification for 
that the last part of Section 2 of the Part 
C States (Laws) Act, 1950 was held to 
be severable from the rest of Section 2. 
The rest of the notification extending the 
Bombay Act to Delhi would at any rate 
be valid. In the present case we are not 
concerned either with the Co-operative So- 
cieties Act, 1912 or with Section 78 of the 
Bombay Co-operative Societies Act, 1925. 
Therefore, it would make no difference to 
the decision of this case whether clause 
12 of the impugned notification is valid or 
not. 


(c) The learned counsel con- 
that the issue of the i pugned 
t was 


executed 


the notification No. F-67/47-R dated 19t 
August, 1947, issued under Section 17 (2) 
of the Government of India Act, 1935 was 
not therefore, competent to authenticate 
the impugned notifications. This argnment 
is not new. In D. S. Sharma v. Union of 
India, AIR 1970 Delhi 250, a Division 
Bench of this Court considered the same 
pro- 


argument, viz., that the notification 
ules was a 


mulgating Statutory Service R 





"E 


the same reason: 


„ing of subordinate legislation or issuin 


~ 


legislative act and it could not be authen- 
ticated by an officer authorised to authen- 
ticate the orders and other - instrument 
made and executed in the. name of the 
President according to Rules framed under 
Art. 77 (8) of the Constitution. 


It was pointed out that (sic) there that 
the meaning of “executive power” and 
“executive action” in Articles 73 and 77 
of the Constitution was wide enou to 
cover wers and action which was 
neither judicial nor legislative. The. tnak 
a notification under a statute by the = 
ernment or an authority empowered to do 
so by the statute was not legislation in the 
same sense in which the. making of an 
Act or an Ordinance is so. The executive 
capacity of the Government. or the Presi- 
dent to act under various statutes, is dif- 


128 and 357 of the Constitution. In mak- 
ing statutes and ordinances, the President 
acts as legislature. But in acting under 
a statute he exercises executive power in 
the broad sense inasmuch as he is not mak- 
ing sovereign legislation in the exercise of 
legislative power given by the Constitu- 
tion. Not other procedure is laid down in 
the Constitution issuing statutory notifi- 
cations or statutory rules. 


Unless the petitioner can 
tho Governor-General was i do 
so pe , the officers authorised under 
Section 17 8) of the Government of India 
Act, 1985 which included a Deputy Secre- 
tary to the Government of India could do 


so. As pointed out in D. S. Sharma’s 
case the distinction between legislative, 
Judicial and executive powers in the Con- 


stitution is based not on the nature of the 
act performed but on the nature of the 


authority performing the cular act. 
Therefore, all acts performed by the exe- 
cutive are in exercise of the executive 


power. 


21. (d) This contention has al- 
ready been dealt with in considering the 
reliminary objections to the maintainabi 
ity of the petition. The grant of costs 
and interest by the erami in i 
the award was beyond jurisdiction an 
therefore, void. This part of the a 
is, however severable from the rest of. the 
award and does not vitlate it. 
The writ petition is, therefo 
substantially dismissed but is only allow 
to a small extent. The last part of the 
award granting .costs and interest to the 


22. 
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respondent No. 1 annist the petitioner is 
ed. The rest of the a is up 
e orders pasal ap the Co-operative 


peal revision would pt 
stand I anodificd to the extent that 

uphold the rest of the award but not the 
grant of costs.and interest. In the above 
circumstances we e no orders ba to 


Order Gordina 





AIR 1972 DELBI 142 (V 59 C 833) 
FULL BENCH i 


T. V. R. TATACHARI, S. N. SHANKAR 


; AND B. C. MISRA, JJ. 
' Sarap Sin Petitioner v. Daryodhan 
Singh, Respondent.. 

' Civil Reva. No. 151 of N, D/- 
19-11-1971, against order of R. L. "Gupta, 
Sub-J.,. Delhi, D/- 24-10-1969. 


Civil B.C. 1908), O. 21, R. 35 — 


fo, 0. 2 


Legality. (K-R 
O. 21, R 32 di, (8) and 5) 


Issue of a warrant for delivery of 
m in execution of a decree for in- 
ction ae ie a monty 


ted premis 

85 or S. 5i 
to be erecut 
by 0. 21, R. 32 hit 
and (8). 1068 SC 1008 and AIR 
1964 SC 993 and AIR 1961 547 and 


i 
AIR 1934 Cal 402 and AIR 1935 All 480, 
Relied on. (Prs. 8, 9, 10, 12) 


A decree for injuction is pees to 
be executed by detaining the judgment- 
oe in civil prison or by a ment of 

property or both under O. 21, R. 32 
rs P Ordinarily these two coercive mea- 
sures would constitute an effective remedy 


to compel the piemen gebt to obey 
the decree or Gee e Court. the 
judgment-debtor fails “a rts the pre- 


mises in spite of having suffered detention 
-in prison there is >? ap n to fur- 
ther exercise of powers- under 
R. 32 (1) and ( aenda o ew. 

(Para 5) 


Rule 32 (5) can, in the nature of thin 
not come to the aid of the decree-holder 
to obtain dispossession -of the judgment- 
debtor: The act which .is authoris by 
(5) to Be done consists ‘of some- 
thing which may be done so far as practi- 
cable by the 
expense of the judgment-debtor. The de- 
cree directing the judgment-debtor to quit 
and vacate the premises cannot constitute 
an act which may, without the will and 
volition of the fudgment-debtor, be done 
by the decree-holder. (Paras 6, 


BP/BP/A823/72/YPB 


‘AIR 1061 Punj 547 


ecree-holder himself at the — 


ALR 
The analogy of a decree for 
performance af contract d ar pem 
the decree for injunction. AIR Nag 
370 and AIR 1951 Cal 402, Distinenish 
_@ara 11) 
Since the decree-holder sought a de- 
cree for RAE instead of decree for 
possession, to face its logical con- 
sequences and he can have the decree exe- 


cuted only in accordance with the Pacts 
sions of law governing execution de- 
crees for injunction. He cannot employ 


the argument of frustration of his object 
existin: spering, Ma batt to obtain as tue 
from Court w was not envisaged 
by the suit and not granted by the Court. 
(Para 12) 
Cases Referred: | Chronol Paras 
ea SC 1008 = 1965-1 SCR 


Municipal Corpn., Greater Bom- 
bay v. Lala Pancham 


AR 1964 SC 993 1964-5 SCR 
eraron Singh v. Mohindra 


68 Pun LR 
756, Murari Lal. v. Nawal Kishore 
AIR 1951 Cal 402, Susamabala v. 


Profullamoyee De 
AIR 1949 Nag 370 = 1949 Nag LJ 

597, Kundan Lal Nandkishore v. f 

Ramcharan Deokaran u 
AIR 1936 AN ome = igoa Ean i 

Sarp (FB), Anan di Lal v Š 
AIR 1 All 480 = 1935 AN LJ 

416, Nawab Singh v. Mithu Lal 12 
AIR 1934 Cal 402 = 88 Cal WN 

I0l, Hem Chandra a ar v. 

Narendra Nath Bose ` 19 


Manjit Singh, for Petitioner; Charan- 
jit. Singh, for Respondent, 


B. C. MISRA, J.:— This revision 
petition ‘has been filed under Section 115 
of the Code of Civil Procedure by the 

ent-debtor and is « ted 
against er of the Subordinate Tod 
Ist Class, Delhi, dated 24th ec ra 1969 
by which rdered. 


the learned jad e 
the issue of a warrant ee af pos- 


session of immovable property in execu- 

me of a decree for mandatory injunction. 

ee etn raised in the revision is whe- 

e issue of cash. a vert da the 

aa ates of the case was within the 

jurisdiction of the Toan and this question 

was considered to be sufficient import- 
eee by one of us and has been referred 

the Full Bench for decision. 


wa ' The material facts of the case 
Tor the respondent T the natai 


T 
taining a motor machin 
power owned by the respondent has been 


installed. It appears that the Ta 
gave a licence to me petitioner to use the 
said workshop for of 


4 


u 


a 


1972 
pees 100/- per month which was subse- 
ently revoked. On 6th September, 
967, the respondent filed a suit against 
the petitioner for a mandatory injunction 
ing the petitioner to quit and vacate 

the workshop in dispute. The ispute 


was decreed b 
the decree passed has 
final as the first a against the 
wne le poems PY e yo fab 
ordinate Judge an e second 2 (No. 
te High 


45 of 1969) was dismissed b 
Court (I. D. C. J., as his Lordship 
then was) on 15th May, 1969. 


' $3 After the passing of the decree, 
the respondent took out execution and in 
ce of the same, the petitioner- 
judgment-debtor was committed to civil 
anion for a period of seven days, but the 
ecree has remained  unsatisfi There- 


which ` has 


sion of the workshop io dispute to the 


Rule 85 of Order XXI read with clause 
5) of Rule 82 of Order XXI and Section 
51 of the Code of Civil Procedure. The 
execution Court, by the impugned - order, 
ordered the issue of the warrant, aggrieved 
by which the judgment-debtor-petitioner 


ed the revision. 


& “Whe: bama cote Tak he 
contended 


fonction to quit instead of the usual suit 


prescri by 
Rule 82 of the Code and he cannot be 
allowed to invoke the aid of the Court to 


issue a warrant for possession provided by 
une 85 Vi One and t on the 

in readi 0 e statutory provisions, 
the ‘cider of tie Cort bow is without 

' 5.. The learned counsel for the 
respondent-decree-holder has ed that it 
was perfectly in accordance wi law on 


his part to institute a suit for mandatory 
injunction against a licensee and the de- 
cree ting the mandatory injunction to 
quit a become final and it is the duty 
of the Court to effectively execute it. He 
has urged that under sub-rule (5) of Rule 
82 of Order XXI of the Code, the ‘di 
holder has a right to pry to the Court 
to do, at the expense of the judgment-deb- 
tor, what he was directed to’ do by the 
decree and this would include the use of 
the powers and procedure prescribed by 


7th November, - 


‘ture of 


eCcTeés- . 
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Rule 85 and a warrant for delivery of pos- 
session,-or at all events, a warrant direct- 
ing use of force against the judgment-deb- 
tor to quit and vacate can be issued, even 
though delivery of possession to the de- 
cree-holder be not envisaged or possible 
under the terms of the decree. The coun- 
sel. has vehemently urged that the judg- 
pent ee cann a allowed pr naan 
ession o: e property in di e 
EN NE TRR of the decree of the Court 


.and the execution Court is not powerless 


to devise procedure and grant relief under 
clause (e) of Section 51 of the Code to 
the decree-holder to dispossess the judg- 
ment-debtor in the circumstances of 


case. - 
In this case, we are not expressin 
amy opinion on the legality or validity 
a decree granting injunction to quit and 
vacate, any premises ed m a suit for 
injunction instead of a suit for recovery 
of possession. The decree in this case has 
become final and we are accepting it as 
such and proceed to determine whether a 
warrant for delivery of possession under 
Rule 35 can be issued in execution of the 
decree for injunction to vacate. The rele- 
vant provisions of law may, for the sake 
of convenience, be here reproduced:— 
“Dl. Powers of Cowt to enforce exe- 
cution:— Subject to such conditions and 
limitations as may prescribed, the 
Court. may, on the application of the de- 
cree-holder, order execution of the de- 
cree— 


(a) by delivery of any property speci- 
fically decreed. ad f 

(b) by attachment and sale or by 
sale without attachment of any property; 

(c) by arrest and detention in prison; 

(d) by appointing a receiver; or 

(e) in such other manner as the na- 
the relief granted may require:— 
x x x x 
“Order XXI, Rule 82. Decree for spe- 
cific performance for restitution of conjugal 
rights, or for an a ene — (1) Where 
the against whom a decree for the 

iic ormance of a contract, or for 
restitution of conjugal rights, or for an 
injunction, has been pass an 
opportunity of oboring the decree and bas 
wilful y failed to obey it, the decree may 
be enforced in the case of a decree for 
restitution of conjugal rights the attach- 
ment of his property or, in the case of a 
decree for the specific perfo 


x 


rmance of a 
an injunction by his deten- 
tion in the civil prison, or by the attach- 
ment of his property, or by both. 


_ (2) Where the party against whom 4 
decree for specific performance or for an 
injunction has been passed is a corporation, 
the decree may be enforced by the at 
tachment of. the property of the corpora- 
tion or, with the leave of the Court, by 
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the detention in the civil prison of the 
ceo or one ponies officers there- 
of, or by both ent and detention. 
ae any attachment under a 
rale (1) ore es 
force for one year, if the tadement debtor 
has not obeyed the decree and the d 
-holder has applied to have the attached 
property s0 property may be so 
out of the proceeds the Court ‘may 
award to the decree-holder such ate 
sation as it thinks fit, and shall pay the 
balance if any) to the O PEE T on 
his application. 


: (4) Where the ene has 
obeyed the decree and d all costs of 
executing the same whic a is bound to 
y, or where, at the end of one year 
om the date of the attachment, no ap- 
lication to gh the property sold has 
bean made, or if made has been refused, 
the attachment shall cease. 


(5) Where a decree for the specific 
tee enon eek ceva the in- 


er XXL Rule 85. Decree for im- 
roperty. (1) where a decree is 
ery of any immovable proper- 
ty, aktla thereof shall be delivered 
to the party to whom it has been adjudg- 
or to such person as he ma 
EOR on his mL 
necessary. removing any person boun 
by bad decree who po N to vacate the 


movable s1 


joint 
such 
delivered y affixing 
s copy of the warrant in some cuous 
Be bent ob orca ais od 
y to or o mary m 

at some convenient place, the substance al 
the decree. 


keane 


open any door or Ae any other act neces- 


sary for putting the decree-holder in pos- 
session.” 


appoint 


ALR 


A perusal of the statutory provisions would 
show that a decree for injunction is uor- 
mally to executed detaining the 
tachment of Mis in civil prion or ee ak 

ent of property 
rdinarily these two An measures 

would constitute an effective remedy 
compel the judgment-debtor to obey ie 
corres or are aE tee Oomi uu i gh this 
case, the judgment-debtor has failed to 
vacate the premises in spite of having 
suffered detention in prison for a wek. 
There is no impediment to further exarcise 
of punitive ve. Doves i sae sub-rules (1) and 


G” accordin B am, but the co 
es on 

. 6. aie of Rule 82, under 
which the decree-holder see reli au- 


Thori e o Coot occas Mar e ai 
required to one, may one, sO 

as practicable, by the decree-holder or 
some other person appointed the Coutt, 
at the cost of the judgment-debtor. The 
statutory illustration illustrates the scope 
of the rule by an instance. that where a 
person of little substance erects a building 
which renders a family mansion wnainhabit- 
ahile aud the judlgment-debtor, in 


ed may recover 
from the fudgx ent debtor in exe- 
cution proceedings. shows that the 
act which is au led by 
be done consists of 
done so far as 


judgment-debtor. 

ting the judgment-debtor to quit and 
vacate’ the premises cannot constitute an 
act which may, without the will and voli- 
tion of the aa debt, be done by 
the decree-hold 

Obviously, the decree-holder cannot 
vacate the premises in place of the judg- 
ment-debtor and deliver its possession to 
himself and recover its costs. Reference 
may also be made to the distinction in the 
language of sub-rule (8) of Rule 35 and 
of sub-rule (5) of Rule 82; while in the 
former, the possession to be delivered 
through its officers, in Ma latter the act 
is to be done by the goaret Nolder or by 
(and not through) another person. Cow 
sequently, obedience of the injunction to 
vacate cannot be done by any officer or 
other person appointed by the Court as 


As such, the conclusion is in- 
ERN that sub-rule (5) of Rule 82 can, 
in the nature of things, not come ‘to the 
aid of the decree-holder to obtain depos 
session of the judgiment-debtor and 
would be impossible to convert -a suit ind 
a decree for injunction into a suit and de- 
cree for recovery of possession and afford 
consequential relief in the execution de-l 


f partment. 


1972 


8. The next question for conside- 
ration is whether, as urged by the respon- 
dent, a warrant for possession can specifi- 
cally be issued under Rule 85 in aid cf 
obtaining compliance with the decree for 
mandatory injunction. The opening words 
of Rule 85 and (are?) “Where a decree is 
for the delivery of any immovable pro- 
porty, possession thereof shall be delive 
to the party to whom it has been adjudg- 
ed * œ ® by removing any person 
bound by the dae who refuses to vacate 
the: property.” Sub-rule (8) of Rule 35 
further makes provision for removing or 
breaking open any lock, bolt or door and 
performing other acts necessary for put- 
ting the decree-holder in possession. The 
decree passed in this case is pay not 
for delivery of possession, nor e de- 
cree-holder been adjudged as entitled to 
receive the possession and as such the pro- 
visions of Rule 85 of Order XXI are not 
attracted. The form of the decree for 
possession as well as the form of warrant 
of possession respectivel rescribed in 
Form 23 of Appendix and Form 11 of 
Appendix E unmistakably show that the 
decree ne direct the Teronen to put 

e plaintif in possession o e property 
then the warrant which is issu to 


an en 
the bailiff of the Court, commands him to 
jput the plaintiff in possession of the pro- 
erty in dispute by removing the defen- 

Sag pment debtor who may refuse to 
vacate the 


same. 


er illustrate that Rule 85 
plicable for the purpose of 


ly to put some other person whom the 





9. The learned counsel for the res- 
mdent has lastly urged that the Court 
cannot allow its decree to be disobeyed 


contumaciously and it must device some 
procedure under Clause (e) of Section 51 
of the Code and in exercise of the said 
ipower, the execution Court must use force 

to compel the fudgment-debtor to vacate 
i premises. lause (e) contains a resi- 
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‘ Bench authori 
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duary provision which comes into play 


where the decree in question cannot be 
executed according to clauses (a) to (d) or 
any other provision of law. Section 51 it- 


self begins with the qualifying phrase “sub- 
ject sd such ae and litnitation” a 
may prescribe t is to say prescri 
ed by statutory rules of the Code as de- 
fined by Section 2. This clause came 
for consideration before a Division Bench 
of the High Court of Punjab, Circuit Bench 
at Delhi in Murari Lal v. Nawal Kishore, 
AIR 1961 Punj 547, where S S. Dulat 
and D. K. Mahajan JJ. followed a Full 
1 of the High Court of Al- 
lahabad, ` Anandi Lal v. Ram Sarup, 

1986 All 495 and observed that all the 
various modes "mentioned in Section 51 


injunction had to be executed 
ment and pan a 
property an etention in 
civil prison as provided by Rule 82 (1) of 
Order XXI of the Code and since this 
ide had been provided, no resort could 
had to clause (e) of Section 51. 
The Division Bench elled the argu- 
ment advanced before it that the 
would be rendered useless 
executed in accordance with sub-rule (5) 
and the Court observed that the decree 
had to be executed im accordance with 
Rule 32 (1) and merely because another 
mode of execution which was sought and 
was not available, would not render the 
decree useless. The counsel for the peti- 
tioner has also relied upon an authority of 
the Supreme Court in Municipal Corpora- 
tion of Greater Bombay v. Lala Pancham, 
ATR 1965 SC 1008, in support of the pro- 
position that there are certain limitations 
which the law confers upon the powers 
of the Courts and it is duty of a Court of 
law not only to do fustice but to ensure 
that justice is done only according to law 
and not otherwise. Reference may also be 
made to Arjun Singh v. Mohindra Kumar, 
AIR 1964 SC 998, where the Court ob- 


lates. 
10. Applying the dictum 
0 


of th 
Supreme Court, it follows that a decree for 
injunction must be executed in the manner 
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provided by Rule 82 and the issue of a 
warrant for delivery of possessionin execu- 
tion of a decree for injunction: is not justi- 
fied either by Rule 35 of Order XXI or 
clause (e) of Section 51. 


Il. The learned counsel for the 
mdent has cited Kundanlal Nand- 
kishore. v. Ramcharan Deokaran, AIR 1949 
- Nag 370 and Susamabala v. Profullamovee 
Debi, ATR 1951 Cal 402 in support of the 
propos zon that a decree for specific pe 
ormance of a contract may be executed in 
the manner provided by Rule 34 of O. XXI 
or also by 
ed by Rule 35 and the defendant ‘may be 
ordered to deliver possession of the pro- 
erty. We are of the view that the ana- 
ogy of contracts for specific performance 
is of no avail. The suit for specific per 
formance is-of no avail. The suits for 
specific performance of contracts of, sale 
are a distinct class. Under Section 55 of 
the Transfer of Pro Act, it is the 
duty of the seller to place the vendee in 
possession of the Ba a under sale. The 
statutory forms of pleading in a suit for 
yer performance of contract are 47 and 
of Appendix ‘A’ of the Code and para- 
graph 6 of form 47 reads that the plain- 
tiff claims that the Court. would order the 
defendant spectieally to perform the agree- 
ment and to do acts necessary to put 
the plaintif in possession of the said pro- 
perty {or to accept a transfer and posses- 
sion of the said property). 


Paragraph 8 of the next following 
form 48 provides that the defendant do 
transfer the said property to the plaintiff 
by a sufficient instrument. It is obvious 
that execution of an instrument of transfer 


and- delivery of possession of the property - 


and the salé is an ingredient of an agree- 
ment for contract of sale and when the 
Court decrees its specific performance, all 
its terms are consequently enforced. Even 
otherwise. (sic) where - thereof Order XI 
escribes a procedure for execution of a 
ocument and this can legitimately - be 
adopted in a decree for specific perform- 
ance of a contract for sale. Execution and 
registration of a document would also be 
covered by sub-rule (5) of Rule 32 and 
they are inly some of the acts which 
it is practicable to be done by the decree- 
. holder or some other person appointed by 
the Court without the will of the judg- 
ment-debtor. But dispossession of e 
er contained in 


not authorise the use of 

Rule 35. The analo o 
specific performance 0 

- fore, misplaced and does 
decree for injunction. 


12. As observed by the High Court 
of Calcutta in Hem Chandra Naskar v. 
Narendra Nath Bose, AIR 1934 Cal 402 


ers 
a decree for 
contract is, there- 
not govern the 
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elivery of possession as provid-. tg fa 


under ` 


ALR, 


and by the High Court of Allahabad in 
Nawab Singh v. Mithu Lal, AIR 1935 AT 
480, a decree for mandatory injunction as 
well as for preventive injunction are to be 
executed in accordance with Rule 82 off 
Order XXI of the Code. We are not im- 
pressed by the vehement submission of 
the counsel for the respondent that the de- 
cree which had been obtained by him in 
this case has become useless or inexecut- 
able. In fact, where a party is content to 
seek a decree for injunction rather than for 
delivery of possession in a. suit prop 

(properly?) framed for the purpose, he has 
he can 








ce its logical 
have the d 


en to a party to. claim the 


use of the machinery of the execution de- 
partment of the Court to seek any further 


by issue of a 
ossession in accordance 


18. _ Accordingly, the revision is al- 
lowed and. the impugned order of the 
Court for issue of a warrant for delivery of 
Possession is set aside. Under the cir- 
cumstances of the case, the parties: are left 


to bear their respective costs of this revi- 


mo. 
ATA je 14. 
SHANKAR, 


{ agree. 
. imm 15. E 


I also agree. 
Revision allowed, 
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HARDAYAL HARDY C. J., S. N. SHAN- 
` KAR AND V. S. DESHPANDE, JJ. 
M/s. Dhoomi Mal Chand, Petitioner 
v. Collector of Stamps, Respondent. . ` 
. Stamp Duty Reference No. 1 of 1969, 
D/- 18-12-1971, made by Chief Controlling 
Revenue Authority, “Delhi, 


_ Stamp Act (1809), Sch. -I-A (Delhi), 
Art. 40 (a) and (b) — ee in possession 
of part of property — Lessor selling entire 


property — Pure mortgaging whole 
property with lessee — Transaction is du- 
table under Art. 40 (b) and. not 40 (a) — 
ca Transfer of Property Act; (1882), 


BP/CP/B284/72/YPB 


1972 
Where a lessor sells the entire prope 

and the purchaser merice the same wi 

the lessee who was already 

a part of the property as lessee the posses- 

sion of the lessee continues to be in the 


the whole or part of the 
Saree Moim by 

Mortgagor while mortgagi 
tuary mortgage. It is dutiable under Arti- 
cle 40 (b) and not 40 (a). (Prs. 2, 


Cases Referred: Chronological Paras 
AIR 1971 SC 310 = 1970-3 SCR 
724, Mathuralal v. Keshar Bai 5 


R. M. Lal with Arun Mohan, -for Peti- 
ioner; Devinder K. Kapur with Rishi Kesh 
and N. S. Geswal, for Respondent. 

V. S. DESHPANDE, J.:— In this re- 
ference under Section 57 (2) of the Indian 
Stamp Act, we have to consider the true 
nature of the mortgage deed dated 24-6- 
1968 to opine whether:— 


(1) It is a mortgage deed by which 

gorena of the property or any part of 

e: property comprised in such deed is 

given by the mortgagor or agreed to be 

ven” within the meaning of Article 40 

a) of schedule I-A (Delhi) of the Stamp 
; an 


(2) the duty on transfer of pro- 

leviable under Section 147 of the 

elhi Municipal Corporation Act, 1957 in 
the form of a Surcharge on stamp du 
as deficiency ‘along wi 


ean be recovered 
penalty under Section of the Stamp 


deed in question is a “mortgage 
a i of Section 2 (17) of 
is whether 


eon 


has to be 


to the 

onally to pay the 

mortgage-money and agrees that on his 

failure to pay the same, the mortgagee shall 

ave the right to cause thé mortgaged pro- 

to be sold so as may neces- 
sary for the satisfaction of the mortga 

debt. In a usufructuary mortgage, on the 

other hand, the mortgagor delivers posses- 

sion of the mortgaged to the 
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in possession of ` 


.gagor.to the mortgagee nor was it agreed 
En thi 
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satisfaction of the mortgage debt. The 
meanin “possession” in Section 58 of 


g of 
the Transfer of property Act is not actual 
physical possession but such possession 
which the property is capable of, 
8. The recitals in the deed im 
whole of the pro- 


question are that the 

pay comprising two buildings Nos. 8 and 
, in Block A, Connaught Place, New Delhi, 
belonged to the Dayal Singh Library Trust 
Society who agreed to sell them to Messrs. 
Dhoomi Mal- Ram Chand for a price paid 
to the Trust by the New Bank of India 
in consideration of the mortgage of the 
whole Plinth by Messrs. Dhoomi Mal 
Ram Chand to the said Bank. The deed 
is thus a tripartite agreement between the 


seller, the purchaser-mortgagor and the 
mortage: part of the property was 
already in the possession of the mortgagee. 
as a lessee. By clauses 4 and 5 of the 


deed, the parties agreed that the said lease 
shall remain effective and binding on the 
mortgagor. The Collector of Stamps was 
of the view that the possession of the pro- 
per was thus delivered by the mortgagor 
to the mortgagee and, therefore, the deed 
in question was a ctuary mortgage. 
The Chief Controlling Revenue Authority 
was, on the other hand, of the view that 
the mortgagor did not give possession to 
the mortgagee in this “transaction which 
could not, therefore, be considered as a 
mortgage with possession. : 
4, It is~ essential to remember that| 

the Bank was already in possession of a 
par of the property as a lessee of the 
rust. When the whole popety was sold 
the Trust to Messrs. Dhoomi Mal Ram 
hand, the latter became the lessor of the 
Bank. The relationship of the Bank with 
Messrs. Dhoomi Mal Ram Chand continu- 
ed to be that of a lessee and a lessor as 
before even after the purchase of the pro- 
rty by Messrs. Dhoomi Mal Ram Chand 
m the Trust. When Messrs. Dhoomi 
Mal Ram Chand mortgaged the whole of 
the property to the B in consideration 
of the payment of the price payable by 
ie E Mal Tun Chand to the 
rust, the possession e property as a 
whole was neither transferred by the mort- 


to be so transf 





ge. The Collector of Stamps confused 

e possession of a part of the property 
with the Bank as a lessee with the posses- 
sion which -a mortgagor gives to the mort-| | 
gagee in a usufructuary mortgage. . 
3 He Bouse that Lacs pomeo 

„a part o e mortgaged property wi 
the mortgagee was sufficient to satisfy the 
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ruirement of Section 58 (d) of the Trans- 
fer of Property Act to make the transaction 


a c mortgage. The error which 
he committed was to overlook the nature 





property to 
nothing to 
It was a 


Chand a o t the same 
uch possession had 


this Bank. Even if Messrs. Dhoomi Mal 
Ram Chand had borrowed such 


become the mortgagee 
“land the New Bank of India would have 


gor as 


The mortgagee would then have had 
no connection at all with the New Bank 
of India. The rights of the mortgagee 
were enforceable agai the mortga- 

-|gor but not agains e lessee of the mort- 
pagor with whom the mortgagee would 
ave had no privity of contract. The capa- 
cities of the lessee and the mortgagee were 
thus distinct. These two capacities 
came possessed by the New Bank of India 
quite accidentally when Messrs. Dhoomi 
Mal Ram Chand borrowed the amount of 
the price from the New Bank of India 
instead of doing so from any other person 
or bank. This accident should not be 
allowed to cloud the fact that the po 
session over a part of the property by the 
New B of India was in the capacity of 
a lessee only. The nature of this posses- 
sion did not change by the mortgage. On 
the other han it remained o same, 
namely, that of the lessee, . 


5 The law finds no : difficulty in 
contemplating a transaction in which the 
mortgagee or the mortgagor can be a les- 
see of one another quite apart from the 
rights of these two persons arising out of 
the mortgage. In Mathuralal v. Keshar 
Bai, AIR 1971 SC 810, the mortgagee was 
the landlord and the mortgagor the tenant. 
It was held that the mortgagee could sue 
independently of the mortgagé on the basis 
of the lease’ even thou is remedy op 
the mortgage had become tmenforceable 

‘ inasmuch as the lease was a separate trans- 
action altogether from the transaction of 
the mortgage. This principle is appticale 
to the present case even o mort- 
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continued to be the lessee of the mortga- - 
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gagor happens to be the lessor and the 
mortgagee the lessee. 


6. For the above reasons our ans- 
wer to the first question referred to us is 
that on the facts of the present case, the 
mortgagor did not transfer the possession 
of the whole or a part of the property to 
the mortgages while mortgaging e pro 
perty to him. The transaction was, there- 
ore, a simple mortgage and not a usufruc-. 
tuary mortgage. It is dutiable, therefore, 
under Article 40 (b) and not under Arti- 
cle 40 (a) of Schedule I-A (Delhi) of the 
Stamp Act. ` 


7. In view of the answer to ques- 
tion No. 1, the question of recovering de- 
ficiency along with penalty under Sec. 40 
of the Stamp Act does not arise in this 
case. “The second question referred to us 
does not, therefore, arise for consideration 
in the present case. ; 


8. . The reference answered accord- 
ingly. 


9. We make no order as to costs. 
Reference accord- 
ingly. ` 
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Mohanlal Ahuja, Petitioner v. Ramfjas 
Foundation and another, Respondents. 
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11-1971. 


Slum Areas (Improvement and Clear- 
ance) Act (1956), S. 19 (4): — Landlord’s 
application for permission to file petition 
for tenant’s eviction —— Factors to be con- 
sidered — (X-Ref:— Delhi Rent Control 
Act (1958), S. 22.) 


Before granting or refusing landlord's 
application under Section 19 (8) Slum 
Areas Act, the Competent Authority shall 
take into consideration only the factors 
mentioned in Section 19 (4) and not the 
factors relevant under the Rent Control 
Act which can be considered only by the 
Rent Controller, later on, for passing order 
unde Section 22 of the Rent Act. ILR 
(1970) 1 Delhi 768, 
Ren C. R. 164 (Delhi) and AIR 1967 Punj 
425, ‘Distinguished and Explained. 

(Paras 7, 8) 


Cases Referred: Chronological Paras 


ILR (1970) 1 Delhi 768 = 1970 Ren 
CR 519, C. R. Abrol v. Administra- 
tor under the Slum ; 2, 7 
1970 Ren CR 164 = 1970 Ren CT 
574 (Delhi), Nathu Ram Vaid v. 
Tibbia College Board 
AIR 1987 Pun] 425, Smt. Parvati Devi 
v. Tibbia College Board 


DP/DP/C249/72/HGP/KSB _ 
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AIR 1961 SC 1602 = (1962) 2 SCR 
125, Jyoti Pershad v. Administra. 
tion for Union Territory of Delhi 7 

R. K. Makhija, for Petitioner; Daljit 

Singh, for Respondent No. 1. 

V. S. DESHPANDE, J.:— The ti- 


tioner is a tenant of the premises of which 
Respondent No. 1 is the landlord. The 


ord made an application to Respon- 
dent No. 2 (compen Authority) under 
Section 19 of the Slum Areas prove- 


ment and Clearance) Act, 1956 (hereinafter 
called the Slum Areas Act) for permission 
to file a petition for eviction against the 
tenant onde: Section 22 of the Delhi Rent 
Control Act, 1958 (hereinafter called the 
Rent Act). The permission was grantéd to 
the landlord by the Competent Authority 
by the impugned order dated 24-1-1969 at 


Annexure C to the writ petition solely on 
the ground that the ents of Sec- 
tion of the Rent Act were satisfied. The 


Competent Authority held that the tenant 
was not entitled to the protection of Sec- 
tion 19 of the Slim Areas Act inasmuch as 
he was liable to be evicted under Sec. 22 
of the Rent Act. The Competent Autho- 
rity concluded that “the question of status 
and means of the respondent (tenant) is 
not discussed here. Permission asked for 
is granted.” ; 


2. The above-mentioned _ order 
orok permission is challenged by the 
tenant by this writ petition on the ground 


that it violates the provisions of Section 19 
Ss of the Slam Areas Act which runs as 
ollows:— 


“In granting or refusing to t the 
- permission under sub-section (3), the com- 
etent authority shall take into account the 
ollowing factors, namely:— 

(a) whether alternative accommodation 
within the means of the tenant would be 
available to him if he were evicted; 

(b) whether the eviction is in the in- 
terest of improvement and clearance of 
the Slum areas; 


(c) such other factors, if any, as may 

be prescribed.” 
In GC. R. Abrol v. Administrator under the 
Slum Areas, ILR aero) 1 Delhi 768, after 
a review of the case law it was pointed 
out that Section 19 6) requires the compe- 
tent authority to take into consideration 
only the factors stated therein before grant- 
ing or refusing the permission to the land- 
lord to file a petition for the eviction of 
the tenant. It was also pointed out that 
the competent authority could not take in- 
to consideration the factors which were 
relevant under the Rent Act. For, it is the 
Controller functioning under the Rent Act 
which alone could consider those factors. 
For the guidance of the competent autho- 
rity, the following observation was made 
in that decision:— . 
. “It has constantly come to.our notice 
that landlords applying for permission to 
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the Competent Authority under Section 19 
needlessly state the reasons why they 
want to evict their tenants. These reasons 
have usually reference to the various pro- 
visos to Section 14 (1) of the Delhi Rent 
Control Act, 1958, which have to be satis- 
fied before the Controller under that Act 
d pass an order of eviction. In our 
view, it is entirely unnecessary for the 
landlords to gpu any of these grounds in- 
asmuch as they are relevant under the 
Delhi Rent Control Act, 1958 but are com- 
letely irrelevant under the Slum Areas 
Improvement & Clearance) Act, 1956. The 
Competent Authority is preclud m 
considering these grounds for the reasons 
stated above. At the same time the Com- 
petent Authority cannot shirk the consi- 
eration of such of the factors stated in 
Section 19 (4) as would be relevant on the 
facts of the particular case before it If 
the Competent Authority were either to ig- 
nore the factors stated in Section 19 (4) or 
to take into account other factors such as 
those stated in the various provisos to 
Section 14 (1) of the Delhi Rent Control 
Act, 1958 then it would be guilty of cons- 
truing Section 19 (4) a way as 
to evade its application altogether. The 
Competent Authority would then be doing 
the same work as is to be done later by 
the Controller under the Delhi Rent Con- 
trol ‘Act, 1958. There is absolutely no 
warrant for doing so. Taking into account 
such irrelevant considerations by the Com- 
etent Authority is not only a violation of 
ection 19 (4) but is also a usurpation of 
the powers given to the Controllers under 
the Delhi Rent Control Act, 1958. Such a 
practice can lead to serious anomalies.” 


8. It is unfortunate that this Divi- 
sion Bench decision and the observations 
contained therein were not brought to the 
notice of the Competent Authority. The 
yesult was that the Competent Authority 
fell into an error in basing its decision on 
irrelevant considerations which 
considered only by the Controller 
under Section 22 of the Rent Act but 
which could not be considered by the Com- 
petent Authority under Section 19 (4) of 
the Slum Areas Act. The only relevant 
consideration in the present case under 
Section 19 (4) of the Slum Areas Act was 
whether the tenant could find alternative 
accommodation within his means if he were 
to be evicted. This factor was not consi- 
dered at all by the Competent Authority. 


4, Shri Daljit Singh learned coun- 
sel for the respondent No. 1 ingeniously 
tried to support the apnena order by 
the following argument. It is only when 
the landlord wishes to file a petition under 
Section 14 of the Rent Act to evict his 
tenant that the Competent Authority has to 
take into account the means of the tenant 
under Section 19 (4) of the Slum Areas 
Act before nting the permission. For, 
Section 19 of the Slum Areas Act imposes 
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a restriction on the right of the landlord 
to evict his tenant in addition to the res- 
trictions already imposed on the landlord 
by Section 14 of the Rent Act. But Sec- 
tion 22 of the Rent Act is not restric- 
tion on the right of the landlord. There- 
fore, Section 19 of the Slum Areas Act is 
not an additional restriction on the right of 
eviction of a landlord who wishes to evict 
his tenant under Section 22 and not under 
Section 14 of the Rent Act. 


5. We are unable to accept this 
argument. In our view, .the landlo who 
are entitled to file eviction petitions under 
Section 22 of the Rent Act are not subject 
to the restrictions imposed by Section 14 
of the said Act. evertheless they are 
subject to the restrictions imposed by Sec- 
tion 22 of the said Act. The difference is 
that the restrictions imposed by Section 22 
are less rigorous than those 
Section 14. The restrictions imposed by 
Section 19 of the Slum . Areas Act are, 
therefore, in addition to those which are 
imposed by Section 14 as well as in addi- 
tion to those which are imposed by Sec- 
- Hon 22 of the Rent Act whether in a parti- 
cular case a landlord is intending to evict 
his tenant under Section 14 or under Sec- 
tion 22 of the Rent Act. l 


, 6. Learned counsel then relied 
upon the judgment of this Court in Nathu 
Ram Vaid v. Tibbia College Board, 1970 
Ren CR 164 (Delhi), holding that the 
landlord who had been permitted By the 
Controller to grant a limited period ten- 
ancy to a tenant under Section 21 of the 
. Rent Act was not required to file a peti- 
tion for the eviction of the tenant under 
Section 14 of the said Act and, therefore, 
he was also not required to obtain the 
permission of the competent authority 
under Section 19 of the Slum Areas Act. 
Learned counsel submitted that Section 22 
was akin to Section 21 and, therefore, the 
landlord should be held to be exempt from 
obtaining. the permission of the. competent 
authority under Section 19 of the Slum 
Areas Act if he intends to evict his tenant 
under Section 22 of the Rent Act. We 
do not agree. In our view, Section 21 of 
the Rent Act stands in a class: by itself. 
It is different both from Sections 14 and 
22 because the Controller has already ap- 
jied his mind under Section 21 before the 
imited period tenancy is ted with his 
permission. This is why the landlord does 
not have to go to the Controller again 
under Section 14 (or under Section 22 for 
that matter) to obtain an order for eviction 
of the tenant. On the other 
tions 14 and 22 are both distinct from Sec- 
tion 21 inasmuch as the landlord : has to 
make: an application ‘for the eviction of a 
tenant thereunder to the Controller and 
has to fulfil the requirements of those sec- 
tions before he can obtain an order for 
It is because the landlord has to 
a proceeding for 


eviction. 
“institute 


anc reces 
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imposed by 


“not available, 


hand, Sec- . 


ob- - 
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EEE an order for the eviction 
of a tenant” within the meaning of Sec- 
tion 19 (1) (a) of the Slum p Act ' 
when he intends to evict the tenant either 
under Section 14 or under Section 22 of 
the Rent Act. For that he has to obtain 
the permission of the competent authority 
under Section 19 (4) of the Slum Areas 
Act. On the other hand, a landlord- does 
not institute a proceeding for obtaining an 
order for the eviction of a ‘tenant within 
the meaning of Section 19 (1) (a) of the 
Slum Areas Act-when the Controller places 
the landlord in possession under Section 21 
of the Rent Act on the expiry of the 


Smaited period tenancy by evicting the ten- 
an 


7. Learned counser then referred 
to the decision in Smt. Parvati Devi v. 
Tibbia College Board, AIR 1967 Punj 425, 
which was relied upon by the Competent 
Authority for the view that 


protection 
of Section 19 of 


the Slum Areas Act is 
to a tenant who is to be 
evicted under Section 22 of the Rent Act 
With great respect, it would be sufficient 
to point out that this decision was consi- 
dered by the - Division Bench -in. C. R. 
Abrol’s case, ILR (1970) 1 Delhi 768 and 
it is only after such consideration that it 
was held~that the decision of the Supreme 
Court in Jyoti Pershad v. Administration 
for Union Territory of Delhi, (1962) 2..SCR 
125 = (AIR 1961 SC 1602) was sufficient 
for the Court to construe Section 19 (4)' of 
the Slum Areas Act as g mandatory 
and “exhaustive. It would follow, therefore, 
that Section 19 of the Slum Areas Act has 
to be complied with whether the landlord 
is going to evict his tenant under Sec. 14 


.or under Section 22 of the Rent Act. 


8. The writ petition is, therefore, 
allowed. The impugned order is set aside. 
Parties are directed to appear before the 
Competent Authority on December 15, 
1971 and the Competent Authority is 
directed to consider the issue arising under 
Section 19 (4) (a) as to whether alterna- 
tive accommodation within the means of 
the tenant would be available to him if he 
were evicted. The Authori will grant 
opportunity to the parties to file fresh affi- 
davits on this question’ before deciding it; 
As the decision has been already delayed, 
the Authority should dispose of the case 
within four mon thereafter, We make 
no order as to costs. 

Writ petition allowed. 
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Delhi Rent Control Act (59 of 1958) 
S. 14 (1) — Failure of landlord to plea 
und of eviction oered Dy Section 14 
fi) Proviso (b) in previous ction petition 
— Subsequent petition on that ground — 
Whether barred by res judicata. (X-Ref: 
Civil P. C. (1908), O. 2, R. 2 (1), S. i, 
Explanation IV). 
Where a landlord seeks eviction on 
d covered by Section 14 (1) Proviso 
\-but fails to plead the und cover 
Section 14 (1) Proviso ’(b), though avail- 
ala, and the is dismissed on 
etition on groun 
will be barred by 
res judicata. . 5, 6, 7, 8, -10 
The mere fact’ that the landlord ha 
applied to plead the ground covered by 
proviso (b) by way of amendment but was 
unsuccessful does not prevent the applica- 
tion of lanation IV to S. 11, Civil Pro- 
cedure Code against him. (Pr. 8) 
Cases Referred: | Chronological. Paras 
AIR 1957 Andh Pra 619 = 1956 
Andh WR 1008, Konijeti Venkayya 
v. Thammana Peda Venkata Sub- 
barao a 
AIR 1925 PC 55 = 52 Ind A 100, 
Fateh Singh v, Jagannath Baksh ` 
. Singh 
R. M. Lal with Arun Mohan, for 
Appellant; S. N.. Chopra with P. L. 
Vohra, (for Nos. l to 3) and F. C. B 
(for No. 4) for Respondents. 
JUDGMENT:— The appellant Jand- 
lord failed both before the Controller and 
in the first appeal before the Rent Control 
tain an order of eviction 


llows:—— 
mh that the tenant has, on or after 
the 9th day of June, 1952, sublet, assign 
or otherwise parted with the possession 
the whole or any part of the premises 
without obtaining the consent: in writing of 
the landlord”. + 
2. The reasons why _ the applica- 
tion for eviction was dismissed by the Con- 
troller and the dismissal 
Rent Control Tribunal in the first appeal 
were as follows:— ; . 
(1) The landlord was barred by cons- 
tructive res judicata from making the ap- 
lication for -the. eviction of the respon- 
ents under proviso (b) to Section 14 (1) 
of the Act, and 2 a 
(2) Respondent No. 4 
ossession of. a part of the premises 
m before 1-3-1956 when the premises 
were let ‘by the landlord to the Respon- 


'dents 1 to 8 and, therefore, it could not — 
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be said that the Respondents 1 to 3 sub- 
let, assigned or otherwise parted with the 
possession of a part of the premises to Res- 
pondent No. 4 within the meaning of pro- 
viso (b) to Section 14 (1) of the Act. 
- 8. Hence this second appeal by the 
landlord under Section 39 of the Act. The 
landlord has challenged the correctness of 
both the reasons given above for the dis- 
missal of his application for eviction of 
the respondents. Let us, therefore, re- 
examine their correctness. 

4, ‘Constructive res judicata:— 

In 1960 the landlord had filed a peti- 
tion for the eviction of Respondents 1 to 8 
alone on the ground that they were using 
the me contrary to a condition con- 
tained in the lease on which the land of 
the premises was held by the landlord 
within the meaning of proviso W to Sec- 
tion 14 (1) of the Act. Respondent No. 4 
was not joined as a party to the said peti- 
tion for eviction. Later the landlord a 
plied for amendment of the application for 
eviction on another ground for the eviction 
of Respondents 1 to 8, namely, the sub- 
letting of a part of the E na by them 
to Respondent No. 4. is application for 
amendment was however dismissed by the 
Controller who observed that the ground 
under proviso (b) was an independent one 
implying perhaps that a separate applica- 
Hon for eviction could . be brought there 
under. 


The: applicatio d i 
belie ne appiiea m under proviso (k) 


ed on merits. 
5. The various provisos 
tion 14 (1) of the Act enumerate the vari- 
on which the eviction of the 








single 
grounds are available to the landlord. Each 
of these grounds may be said to be inde- 
pendent of each other insofar as each 
constitutes a separate. cause of action. 
Order II, Rule 2 (1) Civil Procedure Code 
only requires that the plaintiff shall in- 


action in every suit. 
fore, seem to require that 


to the 
of Rule 23 of the Rules made thereund 
and Section 37 (2) thereof. Moreover, the 
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ciple of res judicata is not confined to 
ection 11 of the Civil Procedure Code 
but is of a general application. The prin- 
ciple of constructive res judicata can, 
therefore, apply to rent control proceedings 
if the conditions for its application are 
satisfied. 

6. ` The first condition is that the 
poini of attack covered by proviso (b) to 
ection 14 (1) must have been available 
to the landlord on the date on which he 
filed the petition for eviction in 1960. On 
22-4-1947, -the general atto of the 
landlord signed a replication and filed it 
before Sub-Judge, irst Class, on 26-5- 
1947 in a suit which he had filed agent 
Shri C. L. Kotiya the then tenant of the 
remises. He had therein pleaded that 
otiya had sublet the premises to Radha 
pean | Dea Repone ne 2 aud D 
Teju proprietor of Respondent No. 4. 
The landlord was tbus aware from 1947 
onwards that Respondent No. 4 was in pos- 
session of a part of the premises as a sub- 
tenant of the original tenant. It was for 
the landlord, therefore, to show why he 
did not plead in the eviction petition of 
N i Hopon A to ice 
ground o staer, namely, e promises 
are sublet by them to Respondent No. 4 
The excuse given by the landlord for ap- 
plying for amendment later to include this 
ground of attack was that he made the 
application for amendment when he came 
to know of the possession of a part of the 
premises by Respondent No. 4. This ex- 
cuse was not believable inasmuch as in 
1947 the landlord was aware of the posses- 
sion of Respondent No. 4. The landlord 
was thus in the know of the existence of 
this und of attack and yet failed to 
plead it in the eviction petition of 1960. 

7, Secondly, Explanation IV to 
Section 11 Civil Procedics Code required 
the landlord to plead Py ground of at- 
available to him in the 










a ere- 
ore, excuse the failure of the landlord to 
PoE ground of attack in the petition 
eviction in 1960. 

8. L , the mere fact that the 
Jandlord appli to plead the additional 
und of attack b way of amendment 
ut was unsu does not prevent the 
application of Explanation IV to Sec. 11 
Civil Procedure Code against him. In 
Fateh ag r Ja Baksh Singh, 52 


Ind App = (AIR 1925 PC 55), also 
the application for amendment to plead 
the other a e ground of attack was 


rejected and the suit was also dismissed 
merits. It was a stronger case than the 
present one inasmuch as while dismissing 
the suit, the trial Judge expressly gave 
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liberty to the plaintiff to bring a fresh suit 
for possession. In the 1960 petition for 
eviction, the Controller did not give any 


. such express leave to bring a fresh eviction 


etition. Even then the Privy Council 
eld that the second suit was barred by 
constructive res judicata and _ pointed out 
that the first suit had been dismissed and 
had not been withdrawn under O. XXII 
gai a oure Code and the min cout 
a efore, no power to grant leave 
bring a fresh suit. The ratio of the Privy 
Council decision fully applies to the present 
ease. The eviction tition Deo by 
the landlord is, E barred by the 
prioriple of res judicata as the landlord had 
iled to plead the ground of attack cover- 
ed by proviso (b) to Section 14 (1) in the 
previous eviction petition of 1960. 
9. The above finding is sufficient 
for the dismissal of this appeal. In the in- 
terest of completeness, however, I shall 
also consider whether on merits the land- 
lord_ would have been entitled to evict Res- 
pondents 1 to 4 on the ground that Res- 
pondents 1 to 8 had sublet or parted with 
ossession of a part of the premises to the 
espondent No. 4. The finding of fact is 
that Respondent No. 4 was a sub-tenant 
of Mrs. Kotiya who surrendered her ten- 
ancy in favour of the landlord. Cn _ this 
her two sub-tenants, namely, . Respondents 
l to 8 and Respondent No. 4 became the 
direct tenants of the landlord under Sec- 
tion 20 of the Delhi and Ajmer Rent Con- 
trol Act, 1952. Respondents 1 to 8 acted 
erefore, in obtaining the lease 
of the premises from the landlord on 1-8- 
1956. But this lease was in respect of the 
whole of the premises. In law, Respon- 
dent No. 4 had also become a direct ten- 
ant of the pee ate eee ae epee 
tion in his possession. He however, ose 
to become a sub-tenant of Respondents 1 
to 8 and to pay rent to them. What is 
the effect of this conduct on the legal rights 
of the parties? Under Section 11 
Transfer of Pro Act, the. t 
which arose in 
by operation of law could be 
only im one of the ways ifi erein. 
Was it determined by implied sunender? 
Implied surrender may occur relin- 
quishment of possession. 
But Respondent No. 4 did not relin- 
h ession but continued in posses- 
Sion. plied surrender may also occur 
by conduct of the tenant which is incon- 
sistent with the continuance of the tenancy. 
The conduct of Respondent No.4in paying 
rent to Respondents 1 to 8 as their sub- 
tenant was inconsistent with his status as a 
tenant of the landlord. By this conduct, 
Respondent No. 4 impliedly surrendered the 
landlord. 


correctly, 


tenancy in favour of the The 
landlord a ed this implied swrender’ 
~by treating Respondents 1 to 8 as tenants 


in réspect of the whole of 
The constructive 
in the occupation 


the ‘premises. 
the portion 
No. 4 was 


possession of 
of Respondent 
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delivered to 


Respondents 1 to 3 when 
Respondent No. 


2 Demme a bab tenant of 
Respondents 1 to onijeti Venkayya v. 
Thammana Peda Vi ta Subbarao, AIR 
1957 Andh Pra 619 at pp 624 and 625). 


10. It is only after — respondents 
1 to 8 became tenants of the landlord that 
respondent No. 4 me a sub- 
tenant of respondents 1 to 8. Therefore, 
in point of time, the creation of the sub- 
tenancy in favour of respondent No. 4 by 
respondents 1 to 3 was. after the creation 
of the tenancy by the landlord in favour 
of respondents 1 to 3. These facts brin 


the case within proviso ®) to Section 1 
iy of the Act. The az ord would have 
able to evict e respondents 1 
to 4 under viso tb) to Section 14 (1) 
had he not en predvi ed from doing so 
by Eeplanakon Section 11, Civil 

* {Procedure Code. 


11. The Controller and the Tribu- 
nal do not seem to have understood the 
rovisions of Sections 16, 17 and 18 relat- 
g to sub-tenants. They seem to have 
thought that respondent No. 4 being a 
la sub-tenant in ile to be from be- 
fore 1952 was not liable to be evicted by 
the landlord. An analysis of Sections 16, 
17 and 18 shows that the legal position of 
a various kinds of sub-tenants is as fol- 


W8: — 

1) Subletting by a tenant prior to 
9th Jones 1S 1952 ead in the premises 
being lawfully sublet within the meaning 
of Section 16 (1) of er Act. Under Sec- 
tion 20 of the Delhi and Ajmer Rent Con- 
trol Act, 1952, such a sub-tenant became 
ae ape tenant of the landlord if the ten- 

came to an end prior to the 9th of 
February, 1959 when the Act came into 
force in view of Section 18 (2) of the Act 
ff the interest of such a lawful sub-tenant 
was not determined when the tenancy 
came to an end. Respondent No. 4 wag 
a lawful sub-tenant who became a direct 
tenant on 1-8-1956 but chose to surrender 
his tenancy age became a sub-tenant of 
respondents to 3. 

in Oe If a awful sub-tenant referred to 

(1) above continues as such till after 
ae commencement of the Act then he or 
his tenant must give a notice to the land- 
lord of the creation of the sub-tenancy 
. abm s pe months of the a T 
o e t as required by sub-section 
of Section 17 of the res If the lan ‘eed 
contests that the premises were Sa p 
golly sublet, the Controller has to decide 

the te under sub-section (3) of Sec- 
Otherwise, after g such a 
mes the 
tenant of the landlord under Section 

T (1) of the Act. 

(8) After 9th June, 1952, no sub- 
fenancy could be created without obtain- 
ing the consent in writing of the landlord. 

12. It is to be noted, therefore, 
ihat the position ad a lawful sub-tenant in 
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before 9th June, 1952 
as the tenancy is deter- 
th February, 1959 or not. 
determined before 9-2- 
oe such a subtenant be 
comes a direct tenant of the land- 
lord. Otherwise he has to give a notice 
to the landlord of his sub-tenancy and 
can become a direct tenant of the Jand- 
lord only after giving such a notice. Res- 
pondent No. 4 became a direct tenant of 
the landlord but surrendered the tenancy 
as stated above and, therefore, was not 
panned to a se from being evicted 


Tt The appeal is, therefore, dis- 
missed but in the circumstances without 


any o as to costs. 
. Appeal dismissed. 


iE from 





AIR 1972 DELHI 153 (V 59 C 87) 
V. D. MISRA, J. 
Baljit Kumar, Trading as Grand Foun- 
dy, Ba i Appellant v. Rah Saroop and 
esponde: 


F. A. O. No. 206-D of 1964, D/- 
5-5-1971, from order of P. cia eat 
Asst. Registrar of Trade Marks, N. Delhi, 
D/- lage 

soe Merchandise Marks Act 

(1958) S 56 (2) — Trade mark in ques- 

tion obtained by misrepresentation and 

concealment of facts and by fraud — 
Effect. 

Where in application under S. 56 (2) 


material facts are suppressed, which result 
in an advantage to the applicant, which 
he would not have received, if the true 
facts had been known, a an injury is 
caused to another person, that will consti- 
tute fraud. AIR 185 56 Mad. 184 and AIR 
1957 Mad 76, Relied on. (Para 10) 


When both the parties were joint 
spate of oe particular trade mark and 
supp ee the material fact 
of gigs ee of the other party obtained 
its eon only in its own name, the 
act of the former party in obtaining the 
said registration was by fraud. The other 
party was entitled to 
on. 


Cases Referred: Chronological Paras 
AIR 1957 Mad 76 = 1956-2 Mad LJ 
489, B. S. Ramappa v. B. Monappa 11 
AIR 1956 Mad 184, B. Monappa v. 
R. T Ramappa 10 


. K. Anand, for Appellant; Anoop 
Singh "for Respondents. 
JUDGMENT :— This ap 
Section 109 of the Trade and 
Marks Act, 1958 (h 
as the Act) has been filed in the following 
circumstances: 


BP/BP/A844/72/SSG 
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Baljit Kumar-appellant was allotted 
factory No. 77 situated on G. T. Road, 
Ba on 2nd May, 1948. On 15th May, 
1948 he formed a partnership with Maya 
Dhari and Sewa Ram. iiey. 2 umar, minor 
was also admitted to the efits of part- 
nership. terms of the oral partner- 
ship were reduced to writing in the 
nership deed dated 5th February, 1951. 
Baljit Bumper appellanta share was 7 annas 
in a rupee whereas Maya Dhari’s share 
was 5 annas in the rupee and Sewa Ram’s 
. and Vijay Kumar's share was 2 annas in 
the rupee each. The goodwill of the firm 
was to belong to all the rs in accord- 
ance with the ratio of the shares at the 
time of the dissolution. : 


2. On 5th April, 1954 Sewa Ram 
left the partnership and so the shares of 
the remaining partners were 
This firm was dissolved on 9th October, 
1954 when a deed of dissolution was exe- 
cuted. The partnership firm was usin 
“BEUTTONS” trade-mark till the date o 
dissolution but this had not been got regis: 
tered. The dissolution deed made the fol- 
lowing provision in respect of this trade- 
mark: ; 


“5. Beuttons Trade Mark which the 


to 8 have been using 
_it in their business therefore it has been 
decided now also that parties 1, 2 . and 


8 shall make use of it in their res-. 


ective factories. No one out of parties 
ji to 3 shall settle the dispute with Vijay 
Lakshmi Engineering Works regarding the 
Trade Mark without the consent of the 
‘others. In case Beuttons. Trade Mark is 
entitled to 5/14 


_ 8. On 16th February, 1955 the 
appellant applied for the. registration of 
the trade-m “Beuttons” in his own name 
“trading as Grand Foundry, whose trad- 
ing or business address is G. T. Road, 
Batala, Punjab by whom the said -mark 
is being used and who claims to be the 
proprietor thereof’... The registration was 
effected as of 10th March, 1955 and was 
thereafter renewed. - 

4. By an application dated 21st 
April, 1962 under Section 56 (2) of the 
- Act Maya Dhari, of Golden Foundry G. 
T. Road, Batala prayed for rectification of 
the register of ‘trade marks by removing 
the entry relating to registration of trade- 
mark No. 168158 in favour of the appel- 
lant in t of the word “Beuttons”. It 
was alleged that the appellant had obtain- 
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re-defined. - 


82 (b) of the Act. 


ALR. 
ed the trade-mark in question by mis-re- 
ent of facts and 


fraud. The appellant resisted this ap- 
ication by stating that he had made no 
mis-representation nor had he concealed 
any material fact nor played any fraud as 
alleged. He pleaded t he was the 
owner of the said trade-mark although it 
was used by partnership firm. ; 
5. During the pendency of the 
application of Maya Dhari, he died and 
present-respondenta, 


his legal successors, 
rou 
Registrar of 


were ght on record. 
6. The Assistant 

Trade-Marks came to the conclusion that 
the trade-mark in question was a joint pro- 

erty of the appellant, Vijay Kumar ‘and 
aya Dhari on the said date of dissolu- 
tion of the firm. He, therefore, held that 
the appellant had made a false represen- 
tation in his application for registration of 
the trade-mark that he was its proprietor 
and had suppressed the material fact about 
the proprietorship of Maya Dhari and that 
is amounted to: fraud. He, therefore, 
ordered that the register be rectified by 


by ead, and conc 
P 


expunging therefrom the entry relating to 


the trade-mark in question. He had also 
held that the respondents had not been 
able to make out any case under Section 


7. The main question to be decid- 
ed > this appeal is anche the Sade 
mark in question was -the joint property 

the eopellant and Maya Dhan.” In case 
it was so, then admittedly, the appellant 
had obtained the registration by fraud by 
suppressing the material fact of. Maya 


Dhari’s being a joint owner with the ap- 
pellant. 
8 Mr. N. K- Anand, - learned 


counsel for the appellant contends that the 
appellant was using the trade-mark in 
question immediately before the formation 


of .the - partnership in 1948 and had 
allowed the partnership firm to use this 
trade-mark. er the dissolution of the 


firm, the’ appelant continued to use this 
trade-mark for Band Saw Machines manu- 
factured by him in. the Grand Foun 
which had come to his share and of whi 
le along with Vijay Kumar-minor had be- 
come sole owner. Maya Dhari was given 
the right to use this trade-mark in respect 
of the ‘Band-Saw Machines’ manufactured 
by him in Golden Foundry which had fal- 
len to his share and of which he had be- 
come the sole owner. - He yther con- 
tends that whereas the appellant had con- 
tinuously been using: this trade-mark with- 
out any break till the date he applied for 
registration of the same, Maya Dhari 

only show that he was using this trade- 


ts to claim its regis- 
tration. Mr, Anoop Singh, learned counsel 


1972 
for the respondents, contends that the rele- 


vant terms of the dissolution deed clearly , 


show that though both the ies had the 
tight to use this trade-mar this right 
was a joint one and not an independent 
one. He er contends that in case 
this trade-mark was sold, Maya-Dhari was 
entitled to 5/14th share of the price, which 
by itself shows that he was the joint own- 
er. Moreover, by. Setting the trade-mark 
registered, the app t had become its 
statutory owner and had the _ statutory 
right to sell it or assign it without any 
erence to Maya Dhari and against his 
wish. Had it not been register the a 
ellant could not have sold it without sell- 
g his goodwill. 

9. The relevant portion of the dis- 
solution deed extracted above shows that 
the appellant and Maya Dhari had got the 
right to make use of this trade-mark in 
their respective factories. None of them 
could have settled the dispute with v 

i Engineering with regard to thi 
trade-mark without the consent of others. 
On the sale of this trade-mark, Maya Dhari 
was entitled to a share of the price. These 
terms clearly indicate that neither the ap- 
pellant nor Maya Dhari had become the 
exclusive pooni of this trade-mark. 
Though both of them had a right to use 
it in their r tive factories, they conti- 
nued to be the joint owners thereof. If 
that was not so, Maya Dhari would _ not 
have been given a right to 5/14th share 
of the price. Moreover, if the intention 
ive to both of them independent 
rights ‘of using the trade-mark, each would 
have been entitled to sell the trade-mark 
without any liability to pay any part of 
the. price to the other. Even the right of 
settlament of oe dispute with re to 


the use o trade-mark Vijay 
Lakshmi Engineering Works had been ob- 
tained by all the partners, which again 


points out to the joint interest in the trade- 
mark. 

`” 10. The word ‘fraud’ has not been 
defined in the Act Whether an act of 
commission or omission wi amount to 
fraud will depend on the circumstances of 
each case. However, it can be safely said 
that_ where material facts are suppressed, 
which result in an advantage to the appli- 
cant, which he would not have received, 

the true facts had been known, and an 
injury to another person, would constitite 
fraud. In this respect I am supported by 
the case of B. Monappa v. R. S. Ramappa, 
AIR 1956 Mad 184, wherein it was held: 


“Though it seems impossible to con- 
struct a definition which would meet every 
case which might be brought under _ the 
Indian Trade Marks Act, there is little 
danger in saying that whenever fraud is 
alleged therein two elements are at least 
essential, namely, first deceit or intention 
to deceive or, in some cases a mere secrecy; 
and secondly, either actual injury or pos- 
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sible mhay or an intention to expose some 
person either to actual injury or to a risk 
of possible injury by, means of deceit or 
secrecy. This intent, it may be added, is 
very seldom, the only or the principal in- 
tention entertained by the fraudulent per- 
son whose principal object in nearly every 


case is his own advantage. injurious 
deception is intended o as a means to 
an end. 

Therefore a practi conclusive test 
as to the -fraud practised in trade-marks 


case would be, did the author of the de- 
ceit derive any advantage from it which 
he could not have had if the truth had 
been own? If so, it is hardly possible 
that the advantage should not have had 
an ivalent in loss or risk loss to some- 
one e; and if so there was frau 

prepuce people hardly ever intentionally 
eceive each o in matters of business 


for a purpose which is not fraudulent.” 


ji. This poe of law was 
approved by a Division Bench of that 
Court in appeal agai this decision in 
B. S. Ramappa v. Monappa, AIR 1957 
Mad 76. ; = 


12. Admittedly, an  wun-regi 
trade-mark is a part of goodwill and one 
cannot be separated’ from the other. The 
moment a trade-mark is A registered it 
becomes separated from the- goodwill and 
can be transferred or _ assigned without . 
transferring or assigning the goodii, Pro- 
prietor of the regist trade-mark can 

good title to the purchaser of the 
same and can deal with it as hi usive 
property. In this case, as already observ- 
ed, I have come to the conclusion that the 
respondent had a share in the trade-mark 
and it should not be termed as exclusive 
propery of the a t. There is no 
orce in the contention of Mr. Anand that 
the present was a case of independent 
users, and so the appellant was entitled to 
registration of the trade-mark without in- 
forming the Registrar about the right of 
the respondent in the trade-mark. In my 
opinion, the learned Assistant Registrar of 
Trade-Marks was correct in holdin that 
the parties were general owners of the 
trade-mark in question and the appoint 
by suppressing the material fact of the 


interest of the respondent in this ‘trade- 
mark had obtained the registration by 
fraud. If this material fact was known 


then the appellant was not entitled to the 
ee of the trade-mark in his name 
only. <i 


13. I- would, therefore, dismiss the 


peal with costs. 
RET Appeal dismissed. 
Foma aeaa Fs 
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AIR 1972 DELHI 156 (V 59 C 88) 
V. S. DESHPANDE, Jf. 
Ram Das T. Chugani, Appellant y. 
Wazir Chand Narang, Respondent. 
S. A. O. No. ree i 1967, D/- 25-10- 
1971, from order of C. G. Suri, Rent Con- 
trol Tribunal, Delhi, D/- 24-11-1966. 


(A) Delhi Rent Control Act (1958), 
Ss. 14 and 39 — Termination of 
by a notice to guit under S. 
Act is_necessary 
an eviction petition — Tenant not ping 
plea as to absence of notice to quit in 
Court is estopped from raising it in second 
appeal. AIR 1971 Delhi 98, Rel on. : 
(Para 6) 
(B) Delhi Rent Control Act (1958), 
S. 14 — Deemed tenant under S. 29, Dis- 
laced Persons (Compensation and Rehabi- 
Eitation) Act, 1954 is in same position as 
a person who becomes a tenant er 


S. 106, T. P. necessary fore 
ing an eviction petition.. 1971 RCR 561 
Rel. on. ara 6) 


(C) Delhi Rent Control Act (1958), 
. S. 14 (1), Provisos — Displaced Persons 
and Rehabilitation) oo 


Compensation 
(sa S S. 29 @ — 
cy between S 39 (iy oud 


14 (1) ee 
y repeals the other. 


Rone Sa them impli 
The grounds of eviction in provisos to 
29 (1 ) ae gnaloggns o me proyisions of 
provisos a), an to so 
dod me ie evicHon petition 
te pray Brst two ears of the ten- 
ancv if the tenant’s default is covered by 
those provisions and the effect in law is 
not that the other provisos to S. 14 ae 
ae by S. .29 "D i but that S. (1) 
prevails over them for the first two years 
of the tenancy. AIR 1954 SC 465, Rolie 
on; AIR 1956 SC avs Distinguish ied. 


(D) Displaced Persons | (Compensation 
and Rehabilitation) Act (1954), S. 29 (1) — 
The provisions of S. 29 (1) prevail over 
S. 106, T. P. Act and therefore, the land- 
lord cannot evict the person who has be- 
come a tenant under S. 29 by terminating 
his tenancy under $. 106 within the first 
two years of the tenancy. (X-Ref:— T. P. 
Act (1882), S. 108). a 7), 


(Œ) laced Persons ( 
and Rehabilitation) Act (1954), S. 29 D 
The. protection from eviction for the 
first two years of the tenancy given by Sec- 
Ü 1) is an absolute minimum and 
(i), Den z S. 106, T. 
A Thi Rent Control 
Act. 11008) OL 1 Pos Un 969, Rel. on; AIR 
1962 Punj 147 and (1962) 64 Pun LR Ss 
Dissent. (Para 9 
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Cases Referred: Chronological Paras 


1971 Ren CR 581, Abdul Ghafoor v. 
Asa Ram 


AIR 1971 Delhi 98 = ILR (1970) 1 

Delhi 748, Battoo “Mal v. Rame- 
a Na 6 

1968 Madh Pra 175 = 1968 
Phab L ST Pa B. K. Pradhan v. 


10 
a 11862. Post 147 = 68 Pun LR 
Sardha Ram v. Paras Ram 9 
ase) 64 Pun LR 884 = 1962 CIS 
1) 17, Harbans Singh v. Sohan 


age? 64 Pun LR 969 = 1962 Cur 
471, Gobind Ram v. Takhatmal . 


AIR 1988 8 SC 614 = 1956 SCR 608 
. Simla Banking and 


1954 Cri LJ 
hankar Bagla v. State 
of one Pradesh 


Bahri, for Appellant M. Ty 
Chibe “for Respondent 


a Act, 1954 and ay the Dell Rent 
Control Act, 1958 and similar legislation 
in other States. The question before us is 
whether these Acts can .be construed har- 
moniously so that all of them can apply 
to a given situation or whether any 
them is repugnant to the other and is re- 
by implication to the extent of the 


appellant is the purchaser 

of a s e in dpe Delhi, from the 
oopen aition pool under Section 20 of the 
Displaced Persons (Compensation and Re- 
habilitation) Act, 1954. By virtue of the 
sale certificate he obtained title to 

house with effect from 22-2-1964. The 
respondent was in occupation of the house 
from before the e and was thus 
entitled to the benefit of Section 29 of the’ 
Displaced Persons (Compensation and Re- 


an À 954 which a period 
protected eviction for a perio 
of two years from the date on whi 


appellant obtained title to the house. Tho 
proviso to Section 29 (1) lays down certain 
neoe e Me 
e respondent by tbe princip: 

Section 29 (1) so that if the respondent had 
commi any of the acts specifed in the 
rovisos then the ap ace would have 
een able to evict respondent even - 
within the period of pel yeu onl the 
date of the acquisition of title to the house 
by him. The Delhi Rent Control Act, 
1958 is also applicable to the area in which 
this house is situated. 


3. The arae 


a tion 
for the eviction of the Poi 


pena before _ 


1972 


the Controller under the Delhi Rent Con- 
trol Act, 1958 even before the expiry of 
two years from the date of the acquisition 
of title to the house on the sole ground 
that the respondent was tected against 
eviction only for the period of two years 
by the principal part of Section 29 (1) and 


that this period of two years wo expire 
during the pendency of the eviction so 
that a the expiry of this period of two 


years an order for eviction can be passed 
against the respondent by the Controller 
on the sole ground that the respondent 
was bound to vacate the premises on the 
expiry of two years if the appellant so de- 


4. The ion was dismissed by 
the connie care it ae pot allege 
any groun r the eviction o e respon- 
dent on which a tenant could be evicted 
by the Controller either under the provi- 
sions to Section 29 (1) of the Displaced 
Persons ae a and Rehabilitation) 
Act, 1954, or under the provisions to Sec- 
tion 14 (1) of the Delhi Rent Control Act, 
1958. The Rent Control Tribunal dismiss- 
ed the first appeal of the appellant and 

he has, therefore, filed this second appeal 

under Section 89 of the Delhi Rent Control 

Act, 1958. 

5. The questions for decision in 
this appeal are as follows:— 
(1) Whether compliance with Section 

106 of the Transfer of Property Act which 

required termination of the tenancy by a 

notice to quit was necessary before the 

appellant could file the petition for evic- 
tion 
(2) Whether Section 14 (1) of the 

Delhi Rent Control Act, 1958 protected 
the respondent from eviction even after the 
expiry of two years from the acquisition of 
title to the house by the appellant? and 

(8) Whether the ap is also 
by limitation? 

QUESTION NO. 1:— 

6. We have already held in Battod 
al v. Rameshwar Nath, ILR - (1970) 1 
Delhi 748 = (AIR 1971 Delhi 98), after 
reviewing the case-law that the Rent Con- 

1 Act does not inpiledly repeal the pro- 
isions of Section 106 of the Transfer of 







Property Act in the trial Court and if he 
does not do so then he is estopped from 
raising it even in the frst appeal much 
more so in the second appeal. a ques- 
tion of law, it is clear to us that the res- 
ondent as the occupant of the house from 

ore its ase by the appellant be- 
came a tenant virtue of Section 29 (1) 
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repugnancy 
-On a careful 


(1) is that su 


[Prs. 8-7] 


of the Displaced Persons (Compensation 
and Rehabilitation) Act,. ‘oss’ In Abdul 
Ghafoor v. Asa Ram, 1971 Ren CR 561, 
after a full consideration it was held by 
me_ that the person who becomes a tenant 
under Section 29 is in the same position 
as a person who becomes a tenant by an 
ordinary contract of tenancy and, therefore, 
in either case the termination of the ten- 
ancy by notice to quit is necessary. In 
the present case, however, this plea is not 
open to the tenant as he failed to take it 
in both the Courts below. The appellant 
is not, therefore, barred by this defence 
from seeking the remedy of eviction. 
QUESTION NO. 2:— 


7. Both Section 29 of the Displac- 
ed Persons (Compensation and Rehabilita- 
tion) Act, 1954 and Section 14 (1) of the 
Delhi Rent Control Act, 1958 are provi- 
sions containing the words “notwithstand- 
ing anything contained in any other law”. 
The significance of these words is that if . 
any other law conflicts with these provi- 
sions then these provisions would prevail 
against the conflicting law and in a proper 
case the conflicting law would be implied- 
Ty grate It is trite saying, however, 

t an implied repeal is not to be easily 
inferred. e duty of the Court is to put 
the two enactments side by side and at- 
tempt to apply them both to a given situa- 
tion unless it finds that both of them can- 
not apply to a particular set of facts and 
that one is irreconcilable with the other. 
The question is whether there is any such 

een these two provisions. 
study of both, I find that 
both of them are reconcilable with each 
other and none of them impliedly repeals 
the whole or any part of the other. The 
effect of the poe art of Section 29 
ject to the three exceptions 
in the proviso thereto a tenant is absolute- 
ly protected from eviction for the first 
two years. This means that even if some 
cause of action in favour of the landlord 
were to arise under the Delhi Rent Con- 
trol Act, 1958 against the tenant for evic- 
tion within the first two years from the 
date of the acquisition of the title to the 
house by the landlord, then the landlord 
cannot file a petition for eviction on such a 
cause of action against the tenant because 
the tenant is absolutely protected from 
eviction by the principal part of Section 
15 (1). It would be seen, however, that 
the grounds of eviction listed in 
visos to -Section 29 (1) are 
the provisions of provisos (a), (b) and (j) 
to Section 14 (1) of the Delhi 
Act, 1958 so that the landlord would be 
able to file a petition for eviction against 
the tenant if the default of the tenant was 
covered by these provisions. These causes 
of action are open to the landlord even 
during the first two years of the tenancy. 
But the landlord is not entitled to bring a 
petition for the eviction of tenant on any 
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other und during the first two years. 


ect in law is not that the other pro- 









Shankar gla 
Pradesh, AIR 1954 SC 465). For the same 
reason, the landlord cannot even try to 


Transfer of Property Act within these first 
two years use the provisions of Sec- 
tion 29 Ah prevail over the provisions of 

06 of the Transfer of Property 


8. In Ram. Narain v. Simla Bank- 
ing and Industrial Co. Ltd., AIR 1956 SC 
614, the Supreme Court had occasion to 
„examine the provisions of the Banking Com- 
. paines Act, 1949 and the Displaced, Per- 
sons (Debts Adjustment) Act, 1951 both of 
which contained the overriding provisions 
“notwithstanding anything contained in any 
other law”. In that case, conflict to a 
certain extent could not be avoided and 
the implied repeal was given effect to. 
But in the present case, there is no such 


unavoidable conflict and the provisions of 
to be 


both the enactments can and have 
given effect to. -> S 
9 Firstly, the ellant has filed 


: > „app 

this petition for the eviction of the respon- 
dent before the Controller - thereby conced- 
ing that the respondent is his tenant. Se- 
condly, he has also by his conduct con- 
ceded that the jurisdiction to evict the 
respondent is in the Controller and not in 
the civil Court. This is obvious because 
the power of eviction of a tenant by the 

dlord in an area subject to the Rent 
Control ad 1958 is exclusively vested in 
the Controller by Section 50 (1) of the 
Delhi Rent Control Act, 1958 and the 
jurisdiction of the civil Court is excluded. 
At the same time the rule ‘laid down im 
Section 14 (1) is that notwithstanding any 
other law or contract to the contrary, no 
order or decree for recov of possession 
of any premises shall be made by the Con- 
troller in favour of the landlord against a 
tenant. The only exceptions to this rule 
are those listed in the various provisos to 
Section 14 (1). As pointed’ out above it 
is only the application of some of these 

isos which has been held in abeyance 
For the first two years of tenancy by Sec- 
tion 29 (1). Thereafter the provisions of 
the Delhi Rent Control © Act, 1958 are 
bound to apply and poe the tenant 
against the dlord. It is a contradiction 
in terms for the appellant to file a petition 
against his tenant under the Delhi Rent 
Control Act, 1958 before the Controller 
and yet to take a stand that. he is entitled 
to. evict the tenant’ simply on the ground 
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that the period of two y for which- 
the tenant was absolutely protected from . 
eviction has expired. Unfortunately, the 

landlord sees the situation wrongly. The 
correct way to look at it is this: The pro- 
tection given by Section 29 (1) is an ab- 
solute minimum. It does not mean that 


. it is the only protection given to the ten- 


ant by law. The other protection « given 
by Section 106 of the Transfer of Property 
Act and by Section 14 (1) of the Delhi 
Rent Control Act, 1958 is in addition to 
the protection given by Section 29 (1), 
The view which was expressed in S 

Ram v. Paras Ram, 63 Pun LR 716 = 
(AIR 1962 Punj 147) that the Displaced 
Persons (Compensation and Rehabilitation) 
Act, I was a special Act which did not 
necessitate the consideration of Rent Con- 
trol legislation was not approved by a Di- 


- vision Bench of the same Court in Gobind 


1962-64 


tions to Section 29 (1) are also correspond- ` 
i and (j) 


e enactments are onious in 
their object and provisions. The decision 
in Harbans Singh v. Sohan Singh, 1962-64 
Pun LR 834, is ‘subject to the same criti- 
cism as the previous decision in Sardha 
Ram v. Paras Ram, referred to above. 

10. Learned counsel for the appel- 
lant also relies on B. K. Pradhan v. - 
wati Devi, AIR 1968 Madh Pra 175 to 
show that an eviction petition could be 
filed him even before the expiry of two 
years m the date of the acquisition of 
title to the premises provid that the 
order of eviction was passed after two 
years. It is not necessary to decide this 
point inasmuch as the appeal fails mainly 
on the prona that the petition for eviction 
cannot be filed whether under Section 29 
of the pili Persons (Compensation 
and Rehabilitation) Act, 1954 or under 
Section 14 of the Delhi Rent Control Act, 
1958 unless and until a cause of action 
arises in favour of the landlord. and is 
pleaded and proved by him. The mere 
expiry of two years is not a cause of action. 
It was- only minimum protection given 
to the tenant. The gr of it does not 
s that the rest of the protection is not 

ere, 


Il. Learned. counsel for the appel- 
lant further relies on sub-section (2) of 
Section 29 which enables the Government 
to .prescribe the classes of persons and 
properties to which the protection under 
Section 29 (1) is to be applied. In doing 
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so, the Government has to take into consi- 
deration the availability of suitable resi-. 
dential accommodation and the difficulty 
of obtaining alternative accommodation 
along with certain other factors. Learned 
counsel says that these are the same con- 
siderations which also are taken into ac- 
count by the Government before applying 
Rent Control legislation to any particular 
area. He, therefore, argues that the Le 
pelato could not have intended that 
ion 29 of the Displaced Persons Con 
sho 


msation and: Rehabilitation) Act 
Rather Control 


be subject to the Rent 
Jegislation in the State. The answer to 
is argument is obvious. The Displaced 
Persons ai conent and Rehabilitation) 
Act, 1954 applies to the whole of India. 
Many of the houses governed by it are 
situated in small towns, rural areas, etc., 
where Rent Control legislation has not 
been made applicable. It is this reason 
‘which necessitated the enactment of Sec- 
tion 29 (1). Had the Rent Control legis- 
lation been umiversally applicable to all 
the areas in India then perhaps Section 29 
would not have been enacted. Therefore, 
the enactment of Section 29 (1). does not 
mean that it either rsedes the Rent 
Control legislation or that it is a self-con- 


tained code: which is applicable without 
eins into account the Rent Control legis- 
tion, - 7 - 


QUESTION NO. 3:~ x 


12. The order of the Rent Control 
Tribunal was. passed on 24-11-1966. The 
second appeal was filed without a certified 
copy of the order appealed against on 
6-2-1967. It was, therefore, admitted on 
24-4-1967 when the said copy was : 
The copy was applied for on 29-11-1968 
and was ready for delivery on 30-12-1966. 
Even, therefore, if the time spent in ob- 
taining the certified copy of the order ap- 
sealed against is excluded from computa- 
tion for the purpose of periód of limita- 
tion, there is rio - explanation why the 
memorandum of appeal accompanied with 
the certified copy of the order appealed 
against was not filed within limitation. 
The appeal is thus also barred by limita- 
tion. i 


18. As the appellant had not made 
out any cause of- action against the tenant 
either under the provisos to Section 29 (1) 
of the Displaced Persons (Compensation 
and Rehabilitation) are 1954 or under the 

rovisos to Section 1 n of the Delhi 

ent Control Act, 1958, the appeal is dis- 

missed but without any order.as to costs. 
z Appeal - dismissed. 


on the Government. 
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ATR 1972 DELHI 159 (V 59 C 39) 
HARDAYAL HARDY, C. J. AND 
V. S. DESHPANDE, J. . 
’ The Saraswati Industrial Syndicate 
ya Petitioner v. Union of India, Respon- 


ent, 
Civil Writ Peta. 881 of 1971, D/- 
10-1-1972. 


(A) Essential Commodities Act (1955), 
S. 3 (3) (c) — Order made under fixing 
‘price of sugar — Order challenged as un- 
reasonable and violative of Art. 19 (1) (g) 
— Burden of proof. (X-Ref:—- Constitu- 
tion of India, Art. 19 (1) (g).) 

-~ Part IH of the Constitution does not 
enable a petitioner to come to the court 
and e burden of proof on the State 
to show that the restriction on his funda- 


mental right ig reasonable and in the inte- 


rest of the general public. There is a pre- 
sumption -of constitutionality attachin to 
laws made by the Legislature and subordi- 
nate legislation made by the Executive. 
Similarly, there is a presumption that offi. 
cial acts have been regularly performed. 

f ` (Paras 8, 9) 

Therefore where the petitioner alleges 
that boann of the rise in the conversion 
charges of the sugar the price fixed the 
Government in’ the previous year had be- 
come unreasonable, the burden of proof 
to show that the order has become un- 
reasonable lies on the petitioner and not 
(Para 11) 

(B) Essential Commodities Act (1955), 
S. 3 (8-C) — Order made under, fixing 
price of sugar — Fixation of reasonable 
return —- Consideration. 

The reasonable retum on the capital 
employed in the business of manufactur- 
ing sugar has to be secured to the manu- 
facturers not on the amount of levy sugar 
sold by them separately but on the total 
amount. of sugar sold = ‘them = includin 
the free sugar. (Para a3} 

In view of provision of S. 8 (2) (£) 
the criteria for the fixation of the price a 
levy sugar contained in S. 8 (8-C) applies 
whether the whole or- only a part of the 


stock is required to be sold by the sugar 
producers aş levy sugar. er the ex- 
pression “manufacturing > cost of sugar” 


used in sub-section (3-C) (b) is a general . 
one. There is nothing to show that the 


sub-section (8C) speaks of 
return on the capital employed in the husi- 
ness manufacturing sugar. This lengo- 
age is also general and shows that the re- 
turn is to be on the capital as a whole in 
the business as a whole. It cannot be read 


as applyin to a return on a part of 
the Caitat or only on a part of the busi- 
ness. é aras 28, 29, 81} 
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G g K 19 are of 
the Constitution to 


their sugar to their se one as ak 
nessmen. The State can, however, impose 
reasonable restrictions the interest 


Act, 1055 (hereinafter called the Act) to 
gate Orders to provide for “regu- 
fag or or aitribution thereof the production. pide os 


psa in essential 


cluding sugar “if the 


` 


S. I. S. Ltd. v. Union of India (Deshpande’ JJ 


` ALR 


is of opinion that it is necessary or expedi- 

ent so to do for maintaining or increasing 

supplies of any essential commodity or for 

their equitable distribution and 

availab ty at a paiar. These are apt- 

es “control” in the ttle 

as such. After Be 
aera rg 1967, he Act. provides for 

two methods of price control:— 

(1) Total control of price’ at which an 
essential commodity may be sold. The 
relevant part of nA Riet A 
3 o e ee proves as plover: 

ithout prejudice e gene 
of the powers corer by sub-section rd 
an order Meram may provide— 

(c) -for controlin ing. the pice 8 at which 
any essential commodity may be bought 
or sold.” 

(2) Partial control of price which can 
be restricted only to a part ere the stock or 

roduction of the essen commodity. 
nder clause (f) of sub-section (2) of Sec- 
tion 8, an order made thereunder may 
provide— ian 

“for requirmg any person ag in 
stock any essential commodity to sell the 
whole or a pai part of the stock to 
the Central ernment or a State Govern- ° 

ment or to an officer or agent of such Gov- 
ernment or to such other person or class of 
such circumstances as may 

e specified in the order”. 
Then follows the most important on 
of aber (8C) of Section 8, the rele- 
vant pot of which has to be carefully 


producer -is required 
an order made with reference tonclause ( 
of sub-section (2) to sell any kind of sugar 
ena d to the Central Government or a 
State 


section (8), es antag e d to that pro- 
Pal hall be 


„ducer an amount therefor which s 


calculated 


any, 
Government 


secti 
= E i on weer 
) the duty or tax, if any, or 
thereon; an 


payable 

) the securing of reasonable 
aaa the capital émployed in’ tha bask: 
ness of manufacturing sugar, 
and different prices may be 
from time to 
different factories or for different kinds of 


2. Prior to 1967, there was a total 
control of the paper Mle of sugar enforced by 
the first metho to above. From 
the season 1967-68 till osth May, 1971, 
however, the Government followed the 
policy of partial control enforced by the 
second method referred to above.. Accord- 


only a of the sugar production 
oe pa odd o sold at the 
pics ir various grades Bila 
ernment. eae ee 
duction is called the su 
Pia Ve ge el Sip 


levy prices of su: The other mh 
of the at production: that the re- 
‘are er the levy sugar ere 
i a hues ucers at any prices 
could obtain to their best saves in she 
market for its various This 
be callad the fee suger pold ak the Taika 


prices. 


8. In fixing the price for the | 
sugar under baelon 3 n EO va SocHon 
the Government was have re- 

to the four ria makar a therein. 

wo of them, namely, the minimum price 
Brod for sugarcane and the duty or tax 
paid or payable on su were wn to 

Government. But the other two fac- 
tors, namely, the man eerste cost of 

and a reasonable return on the capi- 


ul om loyed in the business of manufac- - Pasis 
p Ai ascertained facts. 


quested is the Ce to een 
em. ‘The Commission ol inform 
tion from the Government and the sugar 
industry and heard representatives of 
industry inloding com some of the petitioners 
and made th on “Cost Structure 
of the Sie "hae and the Fair Price 
for Sugar” 1969. The Commission divid- 
ed the country into various zones to deter- 
mine the cost of production of sugar in 
each zone. The petitioners are the three 
sugar factories in the Haryana zone with 
which alone we are concerned in these 
writ petitions. The Commission 
mended that a return of 
tal of sugar should be 
: industry over and above 
uction. The Government a 
recommendations of 
ad issued Orders fixing the price of levy 
sugar on the basis of the cost of production 
found by the Commission in the Hary- 
ene zone allowing a retum of Rs. 10.50 
per quintal of sugar thereon. The cost of 
production of sugar is made up mainly of 
e price payable for the sugarcane and 
the. manufacturing cost of sugar. These 
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manufacturing costs were ‘called conver- 


verting the sugarcane pte into in 
a sugar factory. The conversion 
co! of the following items, namely:— 


development expenses at 


5) Salaries end wages, 

Power, fuel and stores, 

Repairs and maintenance, 

e a ones 

epreciation, 

Packing. . 
In determining the cost schedules, the dif- 
ferentials relating to various grades of 
pong lag Apr er al sce ae 
dule for D-29 grade of sugar was evolved 


the Commission. The 


grain are called A, B. 
while the various colours of the dif 
types of sugar are numbered as, 30, 29, 28 
and 27. In calculating the conversion 
charges, the Commission adopted as their 
an average of these charges for the 
previous five years. The Commission also 

jected that the conversion char a 
by them should be valid for 
next three years, namely, 1969-70, 1970. 
71 and 1971-72 including expected increa- 
ses in some of them. 


4, The petitioners, however, con- 
tended in paragraph 26 of the writ petition 
that ered by 


an in- 
ge bill, depreciation, work- 

ing capital, deterioration in 

ance and 


production “fae D-29 grade of sugar plus 
tal for the season 1970-71 


by the Government was only 
Bs. ri “he os Piia by the peti- 
oners per q of sugar being Rupees 
26:52. The Government however conti- 
nued the levy on ices of sugar which had 
been fixed for the season 1969-70 also for 
the season ee namely, the following 


wi hey ai) for TSS. ey Gras, (xclusive oÈ Eais 











_ (Contd. on Col 2) Dug) for zone: — 
A-30 A-29 
AREA B-30 D-30 E-380 B-29 D-29 E-29 
t c-30 o 9 
Haryana 128.63 125.48 . 124.03 125.83 124.63 124.13 
These ces were the Sugar by clauses (f) and (g) of Arti- 
(Price na be: aa 1971 paced ae 19. g by the Constitution. Accordin 
on 81-1971. The petitioners challenge to the ‘petitioners, some of the elements o 


the fixation of these prices as unconstitu- 
. fional violating their fundamental rights 
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conversion ges gone up in the 


season 1968-70 itself. There was a further 
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increase in the season 1970-71. The com- 
plaint by the petitioners was two-fold:-— 

(1) In fixing the prices for the levy 
sugar at the beginning of the season 1970- 
71 on 8-1-1971, the Government had to 
go necessarily by their estimate of what 
would be the duration of the season, the 
percentage of recovery of sugar from sugar- 
cane and the conversion charges for the 
season 1970-71. The Government did not 
take into account the information in their 
possession upto 8-1-1971 indicating that 

ere been a rise in conversion charges 
and were also influenced by the irrelevant 
consideration of the necessity of holdin 
the price-line. The order dated 8-1-197 
is, therefore, liable to be quashed. 

(2) In this cular case, the control 
of sugar was lifted on 25-5-1971. The 
sugar season 1970-71 also came to an end 
during the pendency of these writ peti- 
tions. We have, therefore, the actual figu- 
tes of the duration of the season, percent- 
age of recovery of sugar from sugarcane 
and also conversion charges some of which 
have increased over and above what were 
taken into account by the Tariff Commis- 
sion in their Report. According to the 
petitioners, on the basis of these actuals 
the prices for levy sugar fixed by the Gov- 
ernment were too low and ted in the 
denial to the petitioners of the fair return 
of Rs. 10.50 per quintal of mgar produced 
by them. The Order dated 8-1-1971 is, 
therefore, liable to be quashed on the 

d that it was an unreasonable restric- 
fion on the fundamental -rights guaranteed 
to the petitioners by clauses (f) and (g) of 
Article 19 (1) of the Constitution. 

5. The reply of the Government 
was also two-fold:— int ©: 


(1) The decision to fix the levy anair 

ices for 1970-71 could be based on G] 

i Bata received by the Government frora 
the sugar factories upto the end of Nov- 
ember 1970 inasmuch as 
the data leading to the decision took time 
till the price was fixed on_ 8-1-1971. Some 
of the information received after the end 
of November 1970 could not, therefore, be 
taken into consideration, Moreover, the 
levy prices of sugar for the season 1969- 
70 which “were based on estimates at the 
beginning of that season were found to be 
a little too favourable to the sugar indus- 
On the basis of actuals the oe 
‘have been 


which was 
higher 
than it should have been by 0.51 Paise per 

i sugar. i 


therefore; absorb some increase in conver-. 


sion charges during the season 1970-71. 
Further, the estimate of crop for 1970-71 
season was reported to be good. The Gov- 
ernment was also entitled to take into ac- 
count the public interest in holding the 
rice-line. For all these reasons, there- 
ore, the Government was entitled to take 


deliberations on Were incur 


considerations, such prices whi 


ALB: z 


e same Mm 


the view that the cost of 
sugar would continue to be 


the season 1970-71 as it was in the season... 
The Government, therefore, fix- `.. 


1969-70. 
ed for the season 1970-71 the same prices’. 
for the different des of levy sugar as 
had been previously fixed in the season 
1969-70. ih 

(2) It is, however, found that increa- 
ses in the cost of production in the season 
1970-71 took place in the payment of 
wages due to the implementation of the 
Second Central Wage Board Award, addi- 
tional depreciation charges due to the 
changes in the Income-tex Act and additio- 
nal packing charges due to increase in 
the price of gunny bags. The cost of pro- 
duero to A pat A Rs. eee per 
quintal of D-29 grade of levy su or the 
season 1970-71 works out to be a 126.93 
on the basis of these actuals while the price 
fixed by the Government was Rs. 124.63. 
This loss of Rs. 2.30 per quintal of sugar 
incurred by the itioners in the sale of 
levy sugar was, however, more than com- 
pensated by realisations made by the pet- `. 
tioners by the sale of free sugar. | 
higher prices obtained by the petitioners 
by selling the free sugar have to be taken 
into account in determining whether the 
price of the levy sugar fixed by the Gov- 
ernment had due regard to “the securing 
of a reasonable return on the capital em- 
ployed in the business of manufacturin 
sugar” within. the meaning of clause 
re iii (8C) of Section 3 of the 


the prices realised. them on the sale of 
free sugar cannot taken into account 
in’ consi ering whether the price of levy 
sugar fixed’ by the Government ‘allowed a 
reasonable return to the petitioners. If 
they are taken into account, then the peti- 
tioners contended that additional costs 

them in manvfacturing 
A, B-and C grades of sugar sold'as free 
sugar them. These additional costs 
should be offset against tbe higher. prices 

em. 


6. Accore to the petiti 
be 


‘of free sugar obtained by th 


7. Ordinarily, the price for the 
sale of levy sugar has to be fixed by the 
Government at the very beginning of the 
season. Such a price is based on estimates 
of the future duration of -the season, the. 
likely percentage of the recovery sugar 
from the sugarcane and the likelihood of 


the conversion charges remaining the same 


as before or the expected increase in. them: .— 


If in fixing such future prices on such esti- 
mates of the future course of. ‘events, the 
Government ignores the relevant factual 
information or any other relevant conside- 
rations or takes into account any irrelevant 
are to 
operate for a future period can be chal- 
lenged: successfully. as was done recently 
by the car manufacturers in India before 
the Supreme Court in Premier Automobiles 





l 
\ -1973 
Ltd. v. Union of India, Writ Petns. Nos. 
- 827, 880, 331, 486 and 487 of 1969 de- 
n cided on 2411-1971 Ge) The petition- 
_- ers can .then contend ` they should: not 
“be required to wait till the end `of- the 
season so that:it may be found’ out on the 
basis of the actual figures whether in 


me ae fixed for the levy sugar resulted ' 


e petitioners getting a return 
than Rs. 10.50 per qumtal of 
these writ petitions, however, p 
control on sugar was lifted’ on 25th May, 
1971 and the season 1970-71 also 


lower 
sugar. In 


figures of the 
of the season, the percentage of recovery 
and the conversion charges after allowing 
the proved increases in them. On thig 
basis, it is now possible to find out whe- 
ther actually the return obtained by the 
petitioners was below Rs. 10.50 per quin- 
tal .of sugar. We are also in a position to 
consider whether the realisations made by 
the sale of free sugar should be taken into 
account in determining whether a fair re- 
turn has been obtained by the pennone 
in the’ season 1970-71. It would be point- 
less, therefore, to enquire whether the esti- 
mates made by the Government at the be- 
ginning of the season 1970-71 were vitiat- 
ed by ignoring relevant factors or by tak- 
ing, into account irrelevant factors. For, 
being in. possession of the actual figures 
after the end of the season, we have to 
decide whether during the season 1970-71, 


the petitioners have in fact obtained a fair 


return or not The question of quashing 
the price of levy sugar fixed by the Gov- 
ernment for the season 1970-71 on the 

ound that the initial estimates of the 


ernment were not correct does not, 
therefore, arise. The followin estions, 
therefore, arise for determination by us:— 


(1) What was the extent of the in- 
crease in the- conversion charges in the 
season 1970-71? 

(2) Is the reasonable return on the 
capital employed in the business of manu- 
facturing sugar to be secured to the peti- 
tioners on the amount of levy sugar sol 

ithem separafely or on the total amount 
of sugar sold by them including the free 


b 

sugar aed 
‘ (8) were the prices for the various 

fixed by the Government 

order dated 8-1-1971 

as: being unreason- 


: to discharge the burden 
of proof to show that conversion al oes 
have increased in the season 1970-71 
yond what was’ calculated ks me Tarif 
Commission in 1969 on the of the 
past average? On the one hand, Article 
9 (1) (f) and (g) guarantees. that all cit- 


'8. Who is 
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zens shall have the right to hold and dis- 
pose of their property and to carry on any 
occupation, trade or. business. On the 
other hand, clauses (5) and (6) of Article 
19 declare that ma Te sub-clauses (f) 


and (g) of Article 19 shall affect the 
operation’ of any existing. law imposing 
reasonable restrictions in é inte 
rest of ` the general public on 
the said rights. Are we to regard 
the declaration of the fundamental rights 
as the rule and the statement as to the 


reasonable restrictions on them as an ex- 
ception? Or is the whole of Article 19 
to be read together as conferring on citi- 
zens not absolute rights but limited onesP 
The con of absolute rights or liberties 
has never been valid. At any rate, in the 
middle of the 20th century when the Con- 
stituent Assembly was drafting the Consti- 
tution, there was no indication that absolute 
rights as such were to be conferred 

Part III of the Constitution. Just as Hber- 
ties always mean only civil liberties and 
the freedom of an individual is always sub- 
ject to the similar freedoms of other in- 
dividuals and of the society of which all 
of them are constituents similarly the 
fundamental rights conferred by Part Il 
of the Constitution are from their very 
inception subject to reasonable restric- 
tions in the interest of the general pub- 
lic. The rights conferred are thus in- 
clusive of the built-in restrictions on 
them. In determining the scope of a 
fundamental right, therefore, it would 
be necessary to take into account the 
built-in restrictions on it. It would not 


‘be correct to assume that a fundamen- 


tal right is unlimited unless and until 
any restriction imposed on it is shown 
to be reasonable . We do not, therefore, 
understand Part III of the. Constitution 
as enabling a petitioner to come to the 
Court and put the burden of proof on 
the State to show that the restriction 
on his fundamental right is reasonable 
and in the interest of the general pub- 
lic. On the other hand, there is a 
presumption of constitutionality attach- 
ing to laws made by the Legislature and 
subordinate legislation made by the 
Executive. Similarly, there is a pre- 
sumption that official acts have been 
regularly performed. In construing a 
law imposing restriction on a funda- 
mental right, the intention of the Legis- 
lature is often ascertainable by refer- 
ence to the directive principles of State 
policy. Article 37 expressly lays down 
that the directive principles are :— 


(1) “fundamental in’ the governance 
of the country”, namely, In the adminis- 


_tration by the Executive, and 


(2) that “it shall be the duty of 
the State to apply these principles in 
making laws”, that is to say, the Legis- 
lature as well as the Executive have 
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to make laws to- implement shese "Nees 
ples. 


Article 38 asks the State to promote D 
welfare of the people by securing and 
protecting a social order in which ‘jus- 
tice, social, economic and political, ghall 
inform the institutions of national life. 

9. The object of the Essential 
Commodities Act, 1955, according to its 
preamble, is to provide, in the interests 
of the general public, for the control 
of the production, supply and distribu- 
tion of, and trade and commerce in, 
the essential commodities, The promo- 
tion of the welfare of the people by 


include the. control of the distribution 
of sugar to ensure its availability at fair 
prices to the general public. The pre- 
sumption of the constitutionality of 
action taken by the Government under 
the Act is, therefore, strengthened by 
reference to Articles 37 and 38 of the 
Constitution. - 


10. The U. S. Supreme Court, 
when faced with the problem of deter- 
mining a fair and reasonable return to 
public utility corporations on their 
capital, had to plunge into the complexi- 
ties of determining the cost of produc- 
tion and the fair return on it. The 
Court tried to steer clear of this diff- 
culty as far ag possible by granting the 
rate schedules fixed by the State a 
rima facie validity. Thus in the 

ota Rate Cases, (1913) 230 US 
352, the Court announced that it would 
not interfere with the presumptive evi~ 
dence of a fair rate as prescribed by 
the State unless the evidence was 
clear as to the unreasonableness or con~ 
fiscatory character of a particular rate. 


11. Shri Veda Vyasa, learned 
counsel for the petitioners, argued that 
the burden of proof to show that the 
conversion charges have not increased 
as alleged by the petitioners and that 
the price fixed by the Government for 
the levy sugar for the season 1970-71 is 
in accordance with the criteria 
down in sub-section (3-C) of Section 3 
of the Act should be placed on the 
Government. He referred to the deci- 
„sions of the Privy Council and the 
Supreme Court in Thomas Fattorini Ltd. 
v. Inland Revenue Commrs., 1942 AC 
643 and Commr. of Income-tax. West 
Bengal v. Gungadhar Banerjee and Co., 
(1965) 3 SCR 439 = (AIR 1965 SC 1977) 
for the proposition that when a statute 
is in the nature of g penal provision, 
the burden would lie on the Govern- 
ment to prove that the conditions laid 
down thereunder were satisfied before 
action was taken by the Government. 
In our view, there is a fundamental 


laid 
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distinction between a penal statute and 
a statute imposi reasonable restric» 


posing 
tions in the interests of the general pub- 
lic on a fundamental right. The object 
of a banal statute is punishment eithen 
by way of a penalty or conviction for 
a criminal offence The penal statute 
takes away something or some right or 
liberty which belongs to the Individual 
on whom the punishment is inflicted. 
The object of the imposition of restric« 
tions on a fundamental right is to se- 
aly the Interests of the 


It does 
not take away from the individual any- 
thing or any right or liberty for any 
wrong done by him, The restriction 
which appears to be imposed on a fun~< 
damental right is, accor to the 
scheme of Part II of the Constitution, 

really a built-in part of limited 
fundamental rights which are conferred 
by Part III. The limitation is inherent 
in the right. The right possessed by 
the Individual was Hmited from its very 
inception. No part of it is taken away 
from him by a reasonable restriction. 
It is only when a restriction becomes 
unreasonable that the fundamental right 
can be said to have been infringed upon. 
The analogy of a penal statute would 
not, therefore, be ordinarily applicable 
to a statute imposing restrictions on a 
fundamental right. An exceptional sta~ 
tute may however unreasonable on 
the face of it To such a statute, this 
analogy may perhaps be applicable. But 
it is nobody’s contention that there is 
anything on the face of the impugned 
Order which shows it to be unreason- 
able. The burden of proof to show that 
the Order became unreasonable becaus 

of the increase in the conversion charges, 
therefore, continued to be on the peti- 
tioners and could not be placed on the 
Government. 


12. Let us, ‘therefore, examine 
whether the petitioners have discharged 
the burden of proof resting on them to 
show that the increase in the conversion 
charges in the season 1970-71 was such 
as to make the price of levy sugar fixed 
by the Government unreasonable. While 
the figures of increase given by the peti- 
tioners in para 26 of the writ petition 
which was filed on 5th April 1971 were 
based on estimates of the future events, 
the petitioners later in paragraph 11 of 
their further affidavit dated 20th Septem- 
ber 1971 have worked out the cost of 


“production according to them in the light 


of the actual working results for the 
whole 1970-71 season. On this calcula- 
tion, the price for the levy sugar for 
1970- 71 should have been Rs. 133.98 ac- 
cording to the petitioners. The allega- 
tion in paragraph 26 of the. writ peti- 


1972 
tHon that the levy price for 1970-71 season 
should have been Rs, 151.15 was thus 
clearly an exaggeration. It is 
basis of this exaggerated estimate that 
the petitioners obtained from this Court 
an ex parte order on the date of the ad- 
mission of the petition allowing them to 
sell levy sugar at the price of Rs. 151.15 
per quintal. On the above admission 
made by the petitioners themselves on 
` 20th September 1971, the levy price of 
sugar should have been only Rs. 133.98. 
On examination, it will be found, how- 
ever. that the petitioners have failed to 
prove that even this much increase had 
taken place in the cost of production and 
that the reasonable levy price of sugar 
could be demanded by the petitioners 
at the figure of Rs. 133.98, 


', 13 The biggest item of additional 
cost claimed by the -petitioners is Rupees 
2.84 per quintal of sugar on account: of 
interest. The Tariff Commission did not 
include payment of interest on capital in 
the cost of production proper but in the 
fair return which could be obtained by 
the producers of sugar. The petitioners 
have not been forthright and truthful in 
making this claim. In paragraph 14 of 
the writ petition, the petitioners stated 
that there was over production of sugar 
in 1969-70 season and, therefore, the 
average stock actually held by the fac- 
torles in Haryana worked out to much 
more entailing an additional expense on 
account of interest. The petitioners fear- 
ed that the average stock of sugar in the 
season 1970-71 was likely to be even more 
than it was in 1969-70. This is why the 
petitioners made as high a claim as 
Rs, 5.04 in paragraph 26 of the writ peti- 
tion on account of additional interest on 
working capital per quintal of sugar. 
This was on the basis of estimate and 
was absurdly exaggerated. The estimate 
of the petitioners was based on a dura- 
tion of 178 days and recovery of 7.78 per 
cent. for 1970-71 season. But the actual 
duration worked out to be 162 days only 
while the recovery was as high as 8.69 
per cent. Under the heading “Brief 
History” in paragraph (m) in their aff- 
davit dated 20th May 1971, the peti- 
tloners have given what were, according 
to them. the actual results of the work- 
ing of 1969-70 season in Haryana. Item 
No. 14 is “Incidence of interest on longer 
carry over stocks”. It ig only Rs. 0.87. 
The petitioners have given away their 
whole case on the question of interest by 
this admission. For, as pointed out by 
the Government in paragraph 8 of their 
further affidavit dated 25th October 1971. 
the production of sugar in 1970-71 season 
was nearly 5 tonnes less than that 
in ‘1968-70 season. Further, the off-take 
of sugar in 1970-71 season was nearly 
9 lakh tonnes more than that in 1969-70 
peason, The result was that the carry- 
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over stock of ar at the end of 1970-71 
season was only 14.40 lakh tonnes as 
against 21 lakh tonnes at ie end of 1969- 
thy De i.e., about 6.6 lakh 
This pattern was also true of 
pee where the production in 1970-71 
season was 0.85 lakh tonnes against 0.97 
tonnes in 1969-70 season and the 
despatches were 1.00 lakh tonnes as 
against 0.71 lakh tonnes in 1969-70 gea- 
gon-with the result that the closing stocks 
on 30th September in 1970-71 season 
only as against 
0.47 lakh tonnes on the game date 
in 1969-70 season. If, on the petitioners 
own admission, the claim to additional 
interest due to larger stocks on hand 
came to only Rs, 0.87 in 1969-70 on the 
basis of actual results it would follow 
that the claim would dwindle to nil for 
1970-71 season in which the stocks 
hand were substantially . In reg 
to this claim and. pies 46 some of 
others made by the petihoners, ap defi~ 
nite averments have been made in the 
affidavits filed by the petitioners. For 
ce, the petitioners have at one 
place made a vague allegation that the 
rate of interest in the 1970-71 season 
charged by the banks was higher than 
it used to be in the past. This kind of 
averment is totally unhelpful. The peti- 
tioners should have stated what was the 
rate of interest charged by the banks 
which was included in the data on which 
the calculations of the Tariff Commission 
were based. The petitioners should then 
have stated that such and such increase 
in that rate of interest took place foe 
sequently. No guch averment hag been 
made. 

14, Annexure P-1 to the petis 
tioners affidavit dated 20th May 1971 is 
an extract from a counter-affidavit filed 
for the Government by one Shri A, N, 
Chaddha. Under Secretary in the Minis- 
try of Food, Agriculture, Community 
Development and Co-operation, in a writ 
petition by some sugar producer in Uttar 
Pradesh (not Haryana) in the High Court 
of Allahabad. It is stated therein that:— 

“The interest charges on account of 
storage of sugar for six months are al- 
ready included in the schedules of cost 
prepared by the Tariff Commission. The 
question of reimbursement of extra in- 

charges to the industry In respect 
of longer storage of sugar stocks is under 
consideration by the Government. Fur- 
ther variation in costs will be taken into 
account while revising the price on the 
basis of actual working results”. 
This statement has to be understood sub- 
ject to the following reservations. 
y, it was made with respect to the pro- 
duction and stock of sugar in the year 
1969-70 when admittedly it was much 
more than the production and stock in 
the year 1970-71. Secondly, the state- 
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ment that interest charges on account of 
storage. of sugar for six months were in- 
cluded in the schedules of cost prepared 
by the Tariff Commission is not support- 
ed by the Report of the Tariff Commis- 
gion. ‘ Thirdly, the petitioners have not 
averred anywhere that the average period 
for which stocks remain on their hands 
js six months. Nor have they stated that 
either in 1969-70 or 1970-71 stocks had 
to be kept by the petitioners for more 
than six months, 


15. Since the sats ground of 
attack on the constitutionality of the price 
of levy sugar fixed by the Government 
for 1970-71 season is a‘ question of fact, 
namely, the alleged factual increase in 
the cost of production. it was the duty 
of the petitioners to plead the necessary 
facts and to prove them. There are two 

tinct methods for the proof of such 

ets. Firstly, they may be proved by 
statistical data, legislative practice, scien- 
tific discussions by persons of eminence 
in their profession, departmental reports 
and other facts of which proof by- affi- 
davits would be regarded as sufficient by 
the Court in a writ petition. In Muller 
v. State of Oregon, (1908) 208 US 412, 
the question before the U. S. Supreme 
Court was whether a statute prohibitin 
employment of women in mechanic 
establishments, factories and laundries 
for more than ten hours a day was a rea- 


sonabe exercise of the police power of, 


the State. Louis D. Brandeis counsel for 
the State submitted to the Court a brief 
which disposed of the constitutional pre- 
. cedents in two pages but devoted over 
hundred pages on statistics upon hours of 
labour. factory legislation and the health 
and moralg of women. The “Brandeis 
Brief’ as it has come to be called there- 
after was a spectacular success and set 
the precedent for subsequent decisions on 
the constitutionality of, a law after as- 
certaining the relevant facts. In O’Gor- 
man and Young v. Hartford Fire Insu- 
rance Co., (1931) 282 US 251, the validity 
of the regulation of insurance commis- 
sion payable to agents was in sues 
Mr, Justice Brandeis (who was in 

meanwhile elevated to the Bench) deli- 
vered the opinion of the court upholding 
a statute with the following observa- 

ons:— 


“Ag underlying questions of fact may 
condition the constitutionalitv of legis- 
lation of this character, the presumption 
of constitutionality must prevail in the 
absence of some factual foundation of re= 
cord for overthrowing the statute” 


16. The need for the necessary 
pleading and proof of facts in a writ peti- 
tion has also been repeatedly emphasised 
by cou Supreme Court In Dwarka 

d Laxmi Narain v. State of Uttar 
Pradesh, 1954 SCR 803 at pp. 808 and 809 
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= (AIR 1954 SC 224) the formula for 
declaration of prices of soft coke is re- 
produced. It also consists- of the items 
making up the cost of production. The 
last item is “profit” at 10 per cent on | 
the cost of production. At page 814 re- 
ference ‘is made to. the argument of the 
petitioners that the said formula wag un~ 
reasonable. This contention was rejecta 
ed with-the observation that— 


“On the materials- that have been 
actually placed before us,we are not in ` 
a position to say that the formula is un~ 
reasonable The statements that 
have been made by the petitioners in 
this connection are not supported by any 
affidavit of any person who is 
with the local conditions in the other 
places and on the materials that we have 
got here we are unable to say that the 
rates fixed by. the licensing authority of 
Kanpur are really discriminatory”. - 
At page 816, their Lordships observed 
that the omission of item No. 6 of the 
formula from. the ‘total of the cost of 
production on which profits were to be 
allowed: to the seller of coal was unin- 
telligible. “But even then, the result of 
this omission would only be to lower 
the margin of profit a little below 10 per 
cent, and nothing more”. This reduction . 
in the profits by itself was not regarded 
as making the formula of price deter- 
mination unconstitutional In Diwan 
Sugar and General Mills (P) Ltd. v. 
Union of India. (1959) Supp 2 SCR 123 
at p. 128 = (AIR 1959 SC 626) it was 
contended that the impugned notification 
fixed the price of sugar arbitrarily. At 
page 133 it was observed:— 

“The petitioners have certainly filed . 
with their affidavit a schedule giving the 
cost of production. According to them, 
their cost of production is above the price 
fixed by the impugned notification. This 
schedule has not been admitted by the 
Government. We see no reason to ac- 
cept the ipse dixit of the petitioners as 
to their cost of production”. 

At p. 134 it was observed:— 


“The petitioners ........c00 came. out: 

with the story of distress sales by the 
mills in the early part of the crushing 
season. We are not impressed by this 
story”. 
These remarks would be equally applic- 
able to the failure of the petitioners to 
plead and prove the facts constituting, 
according to them, a rise in the cost of 
production. 

17. The second method of prov- 
fing facts is by actually adducing oral 
and documentary evidence. This is more 
suited to a civil suit than to a writ peti-~ 
tion. In Union of India v. Bhana Mal 
Gulzarimal, (1960) 2 SCR 627 at p. 642 

= (AIR 1960 SC 475) it was observed: . 

“It is alleged on their behalf that 
they had purchased the commodity from 
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the controlled stockholders at the. rate 
of Rs. 363 per ton and in consequence 
compelling them to sell the commodity 
at the reduced price means a loss of 
Rs, 15 per ton. This part of the res- 
pondents’ case has not been tried by the 
High Court and since it was a matter in 
dispute between the parties it could not 
be. tried in writ proceedings”. 

In: Union of India v. T. R. Varma, 1958 
SCR 499 at p. 504 = (AIR 1967 SC 882) 
the Supreme Court laid down the follow- 
ing rule when disputed questions of fact 
arise in a writ petition:— 

“That is a question on which there 
fs a serious dispute, which cannot be 
satisfactorily decided without taking evi- 
dence. It is not the practice of Courts 
to decide questions of that character in a 
writ petition, and it would have been a 
proper exercise of discretion in the pre- 
sent case if the learned Judges had re- 
ferred the respondent to a suit”. 


This rule was followed by the Supreme 
Court again in Jasbir Singh Bedi v. Union 
of India. Civil Appeal No, 1272 of 1966 
decided on 12-1-1968 (SC). In Borden's 
Farm Products Co. v. Baldwin, (1934) 293 
US 194, it was observed by Stone, J. 
(Cardozo, J. concurring):— 

“We are in accord with the view 
that it is inexpedient to determine grave 
constitutional questions upon a demur- 
Ter to a complaint, or upon an equivalent 
motion. if there is a reasonable likeli- 
hood that the production of evidence will 
make . answer to the questions. 
clearer.” | f i ; 

' The petitioners before us have not 
indicated either in the pleadings or in 
the argument that they wanted to adduce 
oral or documentary evidence to- prove 
their contentions regarding the disputed 
question of fact as to the increase in the 
cost of production of sugar in the season 
1970-71 over what was calculated by the 
Tariff Commission. We are, therefore, 
unable to refer them to the remedy of a 
suit,’ There is no alternative. therefore, 
. for us except to give our finding on the 
pleadings on affidavits before us. 


18. The petitioners alleged under 
the heading “Working Capital” in their 
affidavit dated 30th July 1971 that— 

: “From the average: working capital. 
-worked out according to the above for- 
mula, 50 per cent. of the cost excluding 
depreciation and return, representing the. 
amount allowed by’ the Tariff Commis- 
gion in the Schedule, was deducted be- 
cause the Tariff Commission formula pro- 
vides for holding of stocks for a period 
of six months, as disclosed in aaa 33 of 


the counter-affidavit of Shri N. 
Chadha ............ Thus the average work- 
ing capital in excess of 50 per cent of 


the cost excluding depreciation and re- 
turn taken into account by the Tarif 
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Commission would be the 
working capital”. 


Firstly, we do not find anywhere in the 
Tariff Commission Report that the ave~ 
rage working capital in excess of 50 per 
cent. of the cost excluding depreciation 
and return was not taken into account 
by the Tariff Commission. There is no 
foundation,, therefore. for the argument 
that interest on working capital in ex~ 
cess of 50 per cent. of the cost would be 
additional interest which would have to 
be allowed, if such expense was incur- 
red by the petitioners over and above the 
cost of production calculated by the 
Tariff Commission. Secondly, we are not 
shown how the holding of stocks for a 
period of six months is connected with 
the average working capital being the 50 
per cent, of the cost. Further the peti- 
tioners alleged that more working capl- 
tal than was allowed by the Tariff Com- 
mission was actually used by the peti- 
tioners. But this remains merely an 
allegation, The ‘allegation is not credi- 
ble in the absence of any proof of it on 
the record.. We therefore, find that the 
petitioners’ claim that the cost of pro- 
duction in 1970-71 season was higher 

calculated by the Tariff 
due to payment of addi- 
tional interest charges by the petitioners 
is not proved. 


19. The petitioners then said that 
after the Tariff Commission Report came 
the Second Central Wage Board Award 
for the Sugar Industry.: 1970. Certain 
increments to employees had to be grant- 
ed to implement the award. ar peti- 
tioners’’ claimed an increase of Rs. 1.16 
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additional 


- per quintal of sugar in the cost of pro~ 


duction on this account. The Govern- 
ment admitted an increase of 1.05 on this 
account in Annexure I to their counter- 
affidavit dated 14th September 1971. In 
paragraph 15 (d) fii) of their affidavit 
dated 8th November 1971 the petitioners 
have stated that according to the Tariff 
‘Commission: recommendation produced by 
the Government at the time of the in- 
spection of records, the incidence of the 
Wage Board award works out to Rupees 
1.16 for 1970-71 .on the basis of actual 
working results. We, therefore, ‘hold that 
this increase in the cost of production 
per quintal of sugar has been proved by 
the petitioners. 


20. © Additional depreciation aks 
ges due to change in Income-tax rules 
claimed by the. petitioners are Rs, 0.56 
per quintal of D-29 grade sugar. This 
was admitted by the Government. This 
increase jis also, therefore, held to be 
proved 


21. Out of the petitioners’ claim 
for additional packing charges the Gov- 
ernment admitted Rs. 1.20 per quintal of 
D-29 grade sugar. The petitioners, how~ 
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ever. point out in their affidavit of 30th 
July 1971 under the heading “Gunny 
bags” that in making this admission, the 
Excise Duty and the Central Sales Tax 
on the price of the gunny bags was not 
taken by the Government. 


tost of production due to 
packing charges as claimed by the peti- 
toners, namely, Rs. 150 per quintal of 
D-29 grade sugar. 

22. The petitioners claim Rs. 0.63 

as Increase in the cost of production due 
to allegedly enhanced Railway and Road 
transport charges. The petitioners have 
not, however, explained how they have 
arrived at this figure of increase on this 
account. Nor have they stated the rates 
of the road and rail transport prior to 
1970-71 season and the extent of increase 
in them. They have not shown the ex- 
tent of the increase and the extent of 
the effect it has had on the cost of pro- 
duction. In the absence of a full and 
definite pleading on this item and con- 
sequent lack of proof of the same, we 
are unable to hold that the petitioners 
have proved the alleged increase on 
account, 


23. The petitioners also claimed 
an increase in consumable .and other 
stores of Rs. 0.19 per quintal of sugar. 
There is neither any pleading nor any 
proof of the same. On the contrary. we 
find that in paragraph 9, 8, 2 in Chapter 
9 of the Tariff on's Report, the 
Commission hag already taken the cost of 
the stores and repairs at 3 per cent. per 
annum more than the cost which they 
could have taken on the basis of the past 
average. As ample increase on this point 
for three future years has already been 
made by the Tariff Commission, the peti- 
tioners have no valid claim on this ac- 
count. 

24, The petitioners claimed Rupees 
0.19 for the alleged deterioration of sugar 
in quality due to storage. In so far aë 
the deterioration occurs due to normal 
storage. this was a normal feature of the 
sugar production and storage every year. 
It cannot be said that there was any par- 
ticular reason why the deterioration in 
the season 1970-71 was larger 
the past. years. On the contrary, the 
etock on hand in 1970-71 season was 
smaller than in the season 1969-70. The 
petitioners can have, therefore. no claim 
on this account for the year 1970-71. 
Here again, there is no proper pleading 
and much less any proof of this claim. 
It is, therefore, disallowed, 

25. The petitioners claimed addi- 
tional depreciation of Rs, 0.23. There is 
no pleading, nor any proof of this and 
we have no basis, therefore. to hold that 
any depreciation over and above what 
was admitted by the Government can be 
allowed to the petitioners, 
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26. The petitioners have thus been 
able to prove only the following increa- 
ses in the cost of production, namely, 
Rs. 1.16 in the wages bill, Rs. 0.56 in 
the additional depreciation and Rs. 1.50 
as the additional packing charges totall< 
ing Rs, 3.22. Adding them to the price 
for levy sugar fixed for 1970-71, namely, 
Rs. 124.63, the total comes to Rs 127.85. 

27. If the reasonableness of the 
levy price iB to be judged separately by 
taking into account the return obtained 
by the petitioners on the sale 


deemed to be reasonable by the ` Tariff 
Commission would be reduced by Rupees 
3.22 per quintal and would be regarded 
as unreasonable to that extent. It is, 
therefore, necessary to consider the next 
question whether the return on the levy 
sugar can be considered in insolation or 
the return of the whole of the sugar sold 
by the petitioners including the free 
sugar must be taken into account. 
Question No. 2:— 


has to be read with clause (f) of sub- 


the sugar production. . 
read as to apply equally to the 
of the sugar production even if in actual 
practice only a part of the sugar produ 
tion may be subject to. the control. 


29. Secondly, the expression 
in 






maintained or have been maintained by 
the petitioners, 


production has been worked out by the 

Commission for the total sugar produc- 

tion of the Haryana factories including 

the various grades of sugar produced by 

them. At page 76, paragraph 9.3.2 the 
ion observes:— 

“The actual costs worked out for the 
warious costed units represent the average 
costs of sugar produced covering 
grades”. 

At page 79 paragraph 9.7 the Commis- 
gion observed:— 

"In preparing the cost schedules the 
differential relating to other grades of 
sugar was adjusted and a common sche~ 
dule for ‘D-29 grade’ evolved”. 

At page 82 paragraph 9.8.7 the Commis- 
Bion observed:— 

“Grade differentials— Our cost sche- 
dules indicate only the fair ex-works 
costs for D-29 grade sugar and other 

ades have differentials over this as per 
ernment notifications. Such differen- 
fials for superior and inferior varieties 
have been related to the pattern of pro- 
duction of each region and adjusted to the 
overall costs to arrive at the cost of D-29 


Thirdly, clause (d) of sub-sec- 
Rion (3-C) speaks of a reasonable return 
on the capital employed in the business 
of manufacturing sugar. This language 
is also general and shows that the re~ 
turn is to be on the capital as a whole 
in the business as a whole, It cannot be 
read as applying only to a return of a 
part of the capital or only in a part of 
the business. 

82. Fourthly, Iet us assume for 
fhe sake of argument that two meanings 
of sub-section (3-C) are possible, name= 


(1) that the price thereunder has to 
be fixed having regard only to the ex- 
penses incurred on the minimum price 
of sugarcane, cost of production of sugar, 
duty or tax payable and a reasonable re~ 
turn on the capital used only in respect 
of that part of the sugar production 
which is subject to levy: and 

(2) on the whole of the sugar pros 


duction. 
Even then it is clear that the latter mean- 
ing is preferable to the former. For, the 
former meaning will lead to absurdity. 
Tt will mean that if the levy price gives 
the producer: of sugar a return of less 
than Rs. 10.50 per quintal of levy sugar 
only, then it would be per se unreason- 
eble even if the reduction in the return 
on the levy sugar is more than counter- 
Balanced by the fact that the return on 
fhe free sugar is more than proportiona-~ 
ftely higher. The policy of partial con- 
trol was introduced by the Government 
as an incentive to the producers of sugar 
pnd sugarcane. It has resulted in the 
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increase in the area under the cane and 
the production of sugar, The first mean- 
ing given to sub-sec, (3-C) will require 
the Government to abandon the policy - 
of partial contro] in favour of total con- 
trol. For, the first meaning attributed 
to the law would force the Government 
to take a total control so that the rea~ 
gonableness of the controlled price of 
sugar would be adjudged on the whole 
production of the sugar and not only on 
a part of it. 

33. Lastly, the Supreme Court 
decision in Lord Krishna Sugar Mills Ltd 
v. The Union of India, (1960) 1 SCR 39 
‘=: (ATR 1959 SC 1124) shows that even 
if under sub-section (3-C) a reasonable 
return must be secured to the producers 
of sugar separately on the levy sugar 
irrespective of the profits he may make 
on the free sugar, gains made on the 
free sugar have to be taken into account 
by the Court in considering whether the 
return obtained by the sugar producers 
on the levy sugar should be considered 
unreasonable, In that case, a part of 
the sugar production had to be compul- 
gsorily exported by the sugar producers 
under the Sugar Export Promotion Act, 
1958 at a loss. But the rest of the sugar 
production was allowed to be sold at a 
price fixed by an Order under 
the Essential, Commodities Act, 1955, 
which would compensate the loss incur- 
red in the export. Even though the two 
statutes were separate, their Lordships 
considered the scheme of the statutes as 
a whole and arrived at the conclusion 
that the compulsory export at a loss was 
not unreasonable inasmuch as the price 
fixed under another statute compensated 
for the loss. If the Supreme Court could 
take into account a totally different 
statute in upholding the validity of the 
compulsory export, a fortiori, we have 
to take into account the gains made on 
the free sugar by the sugar producers 
inasmuch as the scheme of partial con~ 
trol comprises both the levy sugar as 
well as the w sugar under the same 


Act, namely, the Essential Commodities 
Act, 1955. 
“84, Jt was argued for the peti-~ 


tloners that the gains made by them on 
the sale of free sugar should not be taken 
into account.merely because free sugar 
happened to be sold at a price higher 
than the price fixed for the sale of levy 
sugar. It was argued that free sugar 
can be sold at a price lower than the price 
fixed for the sale of levy sugar. In that 
event, the losses incurred by the pro- 
ducers on the sale of free sugar would 
have to be taken into account in decid- 
ing the reasonableness of the price of 
the levy sugar. This argument is fanci~ 
ful. As observed by the Supreme Court 
at page 59 of the report of Lord Krishna 
Sugar Mills decision, (1960} 1 SCR 39 = 
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(AIR 1959 SC 1124). “It is a well-known 
proposition that when commodities are 
controlled by fixation of price, the com- 
modities sell only at the’ controlled price 
and not less. Economists have complain- 
ed that the worst fault of price control 
is that the price does not fall below the 
controlled rate”. On the same reason- 
ing it is clear that the free sugar price 
is not likely to be less than the levy sugar 
price at any time. If the free sugar price 
falls below the levy sugar price then the 
very necessity for the fixation of a con- 
trolled price for the levy sugar would 
disappear and the Government could im- 
mediately lift even the partial control 
on sugar. The object of the control is 
to keep the price down and not to raise 
It. 


35. We are of the view, therefore, 
that the reasonable return on the capital 
assured to the producers of sugar by sub- 
section (3-C) of S. 3 of the Act means 
the return on the whole of his sugar 
production. The consideration cannot be 
confined to the return on the levy sugar 
alone. 

Question No. 3:- — 


36. Let us, therefore, consider 
what was the actual return secured .by 
the petitioners in the season. 1970-71 on 
_ the whole of their production. The 
figures of the sales of the free sugar and 
the levy sugar in the season 1970-71 as 
mentioned by the Government in their 
affidavit of ‘25-10-1971 on the basis of 
the returns given to their Inspectors by 
the petitioners and the. figures given by 
the petitioners in their affidavits of, 8-11~ 
1971 and 16-12-1971 are given in the table 
forming the appendix to this judgment. 
It is seen therefrom that 52 per cent. of 
the production was sold by the petitioners 
as free sale and 48 per cent of the pro- 
duction was sold by them as levy sale. 
The weighted average realisation from 


the sale of all grades of sugar by way of 


free sale was Rs, 139.70 per quintal and 
by way of levy sale was Rs. 126.50 per 
quintal. It is_to be noted that the levy 
sugar also consisted of various grades. of 
sugar and this is why the average price 
per quintal realised from the sale of levy 
sugar -by the petitioners is higher than 
the price fixed:.for D-29 grade of- levy 
sugar. An average of these prices at= 
cording to the quantities sold comes to 
Rs. 133-34 per. quintal upto 24-5-1971 as 
shown in the appendix. To assure the 
petitioners of a return of Rs. 10.50 on 
the levy sugar, the price of the levy 
sugar should have been Rs. 127.85. It 
is now seen that after taking into ac~ 
count the free sugar, even the average 
price realised was Rs,‘:133.34. The re- 
turn obtained by the petitioners on the 
i sugar is thus higher by more than 

Rs. 5/- per quintal than the return of 
Rs. 10.50 per quintal recommended by 
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the Tariff Commission. The same rate 
of return was obtained on an average on 


the free sugar also. The petitioners have 
thus no cause to complain, 


37. The petitioners contended that 
their cost of production for higher grades 
of sugar was more than the cost of pro« 
duction taken into account by the Tariff 
Commission. This contention seems to 
be contrary to facts, The extracts from 
the Tariff Commission Report at pages 76, 
79 and 82 of the Report cited above show 
that the differentials in the cost schedules 
due to production of various grades of . 
sugar have been taken into account by 
the Commission in arriving at an overall 
average cost of a standard grade, name~ 
ly, D-29. The petitioners have made if 
appear that the levy price of sugar ob- 
tained by them was the price fixed for 
D-29 grade sugar. Actually most of the 
sugar produced bv the petitioners did not 
belong to D-29 grade at all. Consequent~ 
ly, the petitioners have obtained prices 
for levy sugar fixed for those differen? 
grades which were higher than the price 
fixed for D-29 grade. The cost of pro~ 
duction found. by the Tariff Commission 
has taken into account the grade differ~ 


entials. The calculation of the return 
obtained by the petitioners in the ap- 
pendix to the judgment needs no. modi« 


fication. e S on this account, 


38. The statement made. by, the 
petitioners in paragraph 12 of the. affix 
davit dated 20-9-1971 that the price of 
Rs. 133.98 per quintal claimed by them 
on levy sugar on the basis of, their 
calculation of the cost of pr oduction 
was more by Rs. 4.60 than the price at- 
tually realised by the Haryana facto» 
Ties on the total sales of levy and free 
sugar out of 1970-71 production upto 
the date of de-control is contrary to 
the facts as shown by the figures given 
in the appendix to this judgment, 


‘There is absolutely no materia) on re« 


cord to substantiate this statement. The 
figures given in Annexure P-8 to tha 
said affidavit showing the difference in 
the cost of production of other grades 
of sugar ‘over and above the cost of 
production of D-29 grade sugar are also 
completely unsubstantiated. There is 
no proof about. the. correctness | of those 
res. 


One more factor to be taken 


into account in determining if the peti- 


tioners obtained a fair return on their 
capital in the season 1970-71 is that 
the petitioners obtained an order from 
this Court. enabling. them to sell even 
levy sugar at the high price of Runees 
151-15 per quintal of sugar from 5-44 
1971 to 24-5-1971. According to our 
findings, the price of levy sugar should 
have been fixed at Rs 127.85 only. 
The petitioners have, therefore, obtained 
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an unduly high price by the order of 
this Court. In passing this order, we 
relied on the representations made by 
the petitioners in thelr writ petition and 
the application for . stay. These re- 
presentations are now seem to be high- 
ly ‘exaggerated and far.from the truth. 
This also, in our. view, disables the 
petitioners from seeking the exercise of 
the discretion of this Court to quash 
the levy prices fixed by the Order 
dated 8-1-1971. i . 


40. For the above reasons, 
writ petitions (C. Ws. 381, 405 and 406 
of 1971) are with costs. The 


stay order dated 5-4-1971 stands auto- 
matically vacated and the consequences 
stated therein follow. 


Petitions dismissed, ` 
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Chief Controlling Revenue Autho~ 
rity ie ae Satyawati Sood and others. 
Duty Reference No. 2 of 

neo” D 20-12-1971, 
Stamp Act (1899), Section 2 (16) — 
— Terms of lease reduced to 
writing —- Terms complex in nature 
and not capable of easily being re- 
membered — Lease cannot be said to 
be’ oral merely because lessor had, prior 
to reducing of terms in writing, deliver- 
ed: possession of premises and had come 
to some oral understanding. (X-Ref :— 
Section 2 (X-Ref : — Schedule 1, 


). 
perty Act(1882), S. 107). 


126 and ILR (1971) I Delhi 355, Rel. 


on. (Paras 10, 11, 12, 14) 
Cases Referred: Chronological Paras 
ILR (1971) 1 Delhi 355, Union of 

dia v. N.K. (P) L 


In td. 

(1933) 2 KB 126 = 102 LJKB 696, 
Cohen and Moore v. Commrs. of 
Inland Revenue 1r 

B. W. Kirpal, for Reference; S. N, 
Chopra with D. R. Mahajan, Against 
Reference. 

vV. S. DESHPANDE, J.:— The main 
question on which our opinion is sought 
in this reference under Section 57 (2) 
of the Indian Stamp Act, 1899, is whe- 
ther the five identical letters dated 6th 
March 1961 written by Smt. Satya Watt 
to Jagdish Rai, Raman Kumar, Ajay 
Kumar, Satish Kumar and Sudershan 
Rani are liable to stamp duty under 
Article 35 -of Schedule 1-A (Delhi) of 
the Stamp Act as being a ‘lease’ as 
a in Section 2 (16) (b) of the said 


STE 


C. C. Rev. Authority v. Satyawati (FB). 


the 


- is relevant is as 


[Prs, 1-4] 


2. The letters 
following sentence :— 

“With reference to the oral ar- 
rangements arrived at with you on 3rd 
March, 1961 we have to put on record 
the same as under”, 
The rest of the letters are supposed fo 
be a record of the various terms of the 
lease, as many aS seventeen, said to 
have been agreed between the parties 
orally on 3rd March 1961. Briefly, the 
arrangement was to be that a lease of 
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open with the 


. a furnished cinema building was given 


to Satya Watl by the five addressees 
(lessors) from month to month with 
effect from ae March 1961 on a month- 
ly rent of Rs. 2,700/-. 


3. Under Section 107 of the 
Transfer of Property Act, it is only a 
lease of immovable property which is 
from year to year or which is for a 
term exceeding one year or which re- 
serves a yearly rent that can be made 
only by a registered instrument. The 
second paragraph of Section 107 which 
follows :— 

“All other leases of immovable pro~ 
perty may be made either by a regis~ 
tered instrument or by oral agreement 
accompanied by delivery of possession”. 

lease from month.to month can thus 
be made either by a registered instru- 
ment or by an oral agreement accom- 
panied by delivery of possession. For 
the purposes of the Stamp Act, the 
chargeability of an instrument to duty 
has to be determined, as a rule, on the 
apie made in the deed. The recital 

in the deed in question is that on 38rd 
March 1961 an oral arrangement was 
Though a valid oral lease 

to month on a monthly 

rent could thus be given by the lessors 
to the lessee without involving any 
question of payment of stamp duty or 
registration, does this position change 
if the terms of the oral lease are re- 
corded in writing? To answer this 
question, we have to look to the scheme 
of the relevant statutes. 


4. Firstly, the first two para- 
graphs of Section 107 of the Transfer 
of Property Act lay down only two 
modes of making leases, namely, (1) by 
a registered instrument and (2) by an 
oral agreement accompanied by delivery 
of possession. Between these wo, there 
is no half way house. That is to say, 
a lease cannot be made by an unregis- 
tered instrument only as distinct from 
an oral agreement accompanied by de~ 
livery of possession. It ig to be noted 
that the proviso to Section 107 enables 
a State Government by notification in 
the official Gazette to direct that leases 
of immovable property, other than 
leases from year to year, or for any 
term exceeding one year, or reserving 
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a yearly rent, or any class of such lea- 
be made by in- 
or by oral agreement withou 


houses can constitute valid leases only 
if they are authorised by a notification 
by the State Government under the 
proviso to Section 107. Since no such 
notification ig said to exist in Delhi, it 
is common ground that a valid lease 
{n Delhi can be made only either by a 
registered instrument or by an oral 
agreement accompanied by delivery of 
possession. In the present case it is the 
second mode of making a lease, name- 
ly, by an oral agreement accompanied 
by delivery of possession which was 
adopted. What Is contended on behalf 
of the Revenue is that the letters dated 
6th March 1961 which reduced ‘the 
terms of the oral lease to writing con- 
etitute a part of the same transaction 
of lease and form the lease itself. They 
are, therefore, the half way house which 
is not authorised in Delhi by Section 107 
of the Transfer of Property Act inas~ 
much as they are an unregistered in- 
strument of lease. If the contention of 
the Revenue is correct. then the ques- 
tion of such a document being examin- 
ed and impounded under Section 33 and 
being validated under Section 35 would 
arise. The question of the levy of a 
penalty by the Collector under Sec- 
tion 40 of the Stamp Act would also 
then have to be considered, 


5. Next, we come to the scheme 
of the Stamp Act in this respect. Under 
Section 3 of the Stamp Act only the 
instruments mentioned therein are 
chargeable with the stamp duties imdi- 
cated in the Schedule to the Act. The 
definition of “instrument” in Section 2 
(14) is the most fundamental, It in- 
cludes two distinct types of documents, 
namely :— (a) a document by which 
any right or liability is or purports to 
be created, transferred, limited, extend- 
ed, extinguished, and (b) a document 
by which any such right or liability is 
only recorded even though the docu- 
ment itself does not create such a right 
or liability. This definition is a key to 
the understanding of the whole of the 
Stamp Act. It shows the legislative 
intention to make a distinction between 
an instrument which itself forms a legal 
transaction creating a right or liability 
and an instrument which does not it- 
self form such a legal act but is only 
a subsequent record of an act-in-law. 
It is well known that while the Trans. 


law, Registration Act 
Stamp Act are concerned with docu- 
ments or instruments only. Unless 
there is a document or an instrument, 
these two statutes do not arise for con< 
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sideration. How does the distinction 
made in Section 2 (14) enable us ta 
construe the provisions of the Stamp 
Act? One way to use Section 2 (14) in 
the construction of the Act would be 
to regard every instrument included in 
the Schedule to the Act as being 
chargeable to duty whether it creates a 
right or liability or whether it merely 
records subsequently the creation of 
such right or Hability. Such an ap. 
proach is not permissible for the follow 

reasons: Firstly in respect of 
it would run contrary: to the 
of the relevant provisions of 
the Transfer of Property Act and the 
Registration Act explained above. If 
the intention of the Legislature under 
those Acts was to regard an oral ‘lease 
accompanied by delivery of possession 
as valid, it would follow that. those 
two statutes would not regard the sub= 
sequent record of the terms of an oral - 
lease as in any way superseding the 
previous oral lease. Such a subsequent 
record would not, therefore, amount to 
the making of a lease under those statu= 
tes. It could not be the intention’ of 
the Legislature, therefore, that such a 
subsequent record of a legal transac- 
tion of lease ghould nevertheless be 
chargeable with stamp duty. Second- 
ly, this is why a subsequent record of 
a previous legal transaction is specifi- 
cally made chargeable by the Stamp 
Act only in a couple of specified inst- 
ances but not otherwise. The first in« 
stance is the definition of “settlement” 
in Section 2 (24) which expressly ap- 
plies not only to an agreement in writ- 
ing by which such a settlement Is made 
but also to an instrument which mere- 
ly records the previous making of such 
settlement. The second instance fs 
Article 5 of the Schedule which ex- 
Pressly applies to agreement or memo- 
randum of an agreement. This shows 
that it would apply not only to 
written agreement which is contem- 
poraneous with the act-in-law embodied 
therein but also to a mere subsequent 
memorandum of an oral agreement 
constituting an act-in-law which has 
already taken place in the past It is 
to be noted that under Article 5 it is 
expressly mentioned that “agreement 
to lease” would be governed not by 
Article 5 but by Article 35. This would 
mean that the scheme of Article 5 
which makes chargeable not only a 
contemporaneous agreement but also a 
subsequent record of it to stamp duty 
is not applicable to an agreement to 
lease. We cannot, therefore, construe 
the entries in the Schedule to the Stamp 
Act to apply not only to the deeds 
which created a right or Liability con~ 
temporaneously but also to the sub- 


sequent record of the oral creations of 
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guch rights or liabilities except when 
this is specifically stated in the Act such 
as in Section 2 (24) and in Article 5 of 
the Schedule thereof. 


6. The correct approach to the 
construction of the entries in the Sche- 
dule to the Stamp Act would, there- 
fore, be to read those entries as they 
“are or in the light of the definitions 
given in the Stamp Act. So read, those 
entries would apply only to the deeds 
which are contemporaneous with the 
creation of and intended to create the 
rights and liabilities but not to the 
deeds which merely record the previ- 
ous creation of such rights and liabili- 
ties unless otherwise stated in the Act, 


e g. in pam 2 (24) and in Article § 
of a eo ule I 
e definition of “lease” in 


Section 2 Ta of the Stamp Act reads 
as follows :— f 

"(16) “Lease” means a lease of im~ 
moveable property and includes also— 

(a) a patta; 

(b) a kabulilyat or other undertak~ 
tng in writing, not being a counterpart 
of a lease, to cultivate, occupy, or pay 
or deliver rent for immoveable pro~ 


(c) any Instrument by which tolls 
of any description are let; 

(d) any writing on an application 
for a lease intended to signify that 
the application is granted.” 

. This definition is somewhat pecullarly 
worded. Firstly, the words “Lease 
means a lease of immoveable ey 
red have to be und “ 
ing the existing meaning of the were 
“lease”, namely, the one contained 
Sections 105 and 107 of the Transfer a 
Property Act. Since a lease by re- 
gistered instrument has to be executed 
by both the lessor and the lessee under 
Section 107 of the Transfer of Property 
Act, Section 2 (16) of the Stamp Act 
extends the concept of “lease” to the 
specified unilateral documents also. A 
patta, is executed by the lessor alone 
while a kabuliyat or other undertaking 
in writing to pay rent is executed - by 
the lessee alone. This is why Arti- 
cle 35 of Schedule I of the Stamp Act 
includes “any agreement to let,’ inter 
alia, in the title “lease” of that article, 
j.e, an agreement executed by the 
lessor alone. 


8. In the present case, the letters 
are executed by the lessee in favour of 
the lessors. It is urged for the Reve- 
nue that these letters contain an under~ 
taking to pay rent within the meaning 
of Section 2 (16) (b) and, therefore, they 
are a “lease” being either a kabuliyat 
or an undertaking to pay rent and as 
such Hable to stamp duty under Arti- 
cle 35. In reply to this argument, it fg 
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pointed out for Smt. Satyawati that the 
letters purport to put on record the 


oral arrangements arrived at on 3rd 
March 1961. It is argued for her thag 
the oral lease was granted on 3rd March 


1961 and not by the letters written on 
the 6th of March 1961. The letters 


- therefore, only a “record” of the o 


creation of the lease and are not, theres 
fore, liable to stamp duty. 


9. The question which of these 
two rival contentions is correct is to be 
decided on ascertaining the intention of 
the parties as reflected in the letters Ba 
question. We have to examine 
to know whether the parties intandad 
that the transaction of lease was to ba 
an oral agreement accompanied by de- 
livery of possession completed on 3rd 
March 1961 or whether it was to be 
these letters written on 6th March 1961. 

10. In support of Smt. Satyawati 
it may be pointed out that the letters 
begin with the recitals that “the oral 

arrangements arrived at on 3rd March 
1961” are being “put on record” there- 

. In consonance with this preamble 
clauses 1 to 14 and 16 and 17 begin 
with the word “that” to show that they 
were recording the arrangements which 
were ee at on 3rd March 1961. As 
against this, the following circumstances 
point to the letters themselves being 
the documents creating the lease :— 

(1) Each of the seventeen para- 
graphs of the letters uses the future 
tense (paragraph 15 using the present 
and the future tenses both) to describe 
the undertakings of the lessee under 
this lease. The use of the present and 
future tenses favours the intention of 
the parties that the lease was to be 
created by the letters themselves. If 
the letters were intended only to re« 
cord a past transaction then the recitals 
should have stated that on 3rd March 
1961 parties agreed that the lessee was 
to do such and such thing and so on. 

(2) Paragraph 15 does- not refer to 
the past arrangement at all. It begins 
by saying “we further undertake” 
The word “further” means that this 
additional undertaking was given on 
6th March 1961 even if an oral arrange~« 
ment was arrived at on 3rd March 1961, 
This would mean that the oral arrange~ 
ment (even if there was any) was not 
complete. It became complete by tha 
addition of paragraph 15 to it 


(3) In paragraph 17 the second gen- 
tence begins as follows: “It is provid- 
ed that” etc. These words also 
that the provision is made 
letters, Otherwise the words would 
have been “it was provided” or some 
other words of that meaning, 


(4) Section 107 of the Transfer of 
Act allows manthly leases to 
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be made by oral agreement accompanied 
by delivery of possession because such 
leases are simple transactions where the 
oral agreement means nothing much 
more than the- amount of rent. - All the 
rest of the terms of a lease are implied 
by law such as the month being a 
calender month, the rent being payable 
according to the calendar month and the 
duties of the lessor and the lessee be- 
ing in accordance with the provisions 
(such as Section 108) of the Transfer 
of Property Act and the provisions of 
the Delhi Rent Control Act, 1958. It 
is however open to the parties to agree 
to express terms. Each such express 
term has to be a result of an express 
agreement. The larger the number of 
these express terms and the more com~< 
plex their nature the less suitable they 
become to be the subject of an oral 
agreement. The content of an oral 
agreement must be such as can be easily 
remembered by the parties. If the par- 
tles are likely to forget some of the 
terms or if some of the terms are like- 
ly to be mis-understood by them, then 
the parties are likely to intend that the 
lease should not be merely oral but the 
terms thereof should be reduced to 
writing. The letters in question have 
no less than seventeen paragraphs des- 
cribing the terms of the lease. They 
are phrased in legal language. They 
are so precise that it would require a 
feat of memory for any one to remem- 
ber them exactly as they are worded. 
It is impossible for ordinary persons to 
remember all of them particularly be- 
cause even a slight failure to remember 
the exact words would make a differ- 


ence in the terms of the lease. It is 
impossible for us, therefore, to opine 
that these letters did not themselves 


form the lease between the lessor and 
the lessee. No reasonable person can 
believe that all these terms were ar- 
rived at by . the parties to the lease 
orally and that the parties understood 
and remembered all of them by an oral 
agreement. , 

(5) Further, the number of lessors 
was five and some of them may be 
very young. This adds to the difficulty 
of believing that all these five lessors 
and the lessee together could be of the 
same mind (consensus ad idem) regard- 
ing the term of the lease by a purely 
oral agreement without. the. need of 
making the lease by a written docu- 
ment, 


11. We are of the view, there- 
fore, that even if the lessors had deliver- 
ed possession of the premises to the 
lessee on 3rd March 1961 and had come 
to some oral understanding, the said 
arrangement was neither precise nor 
complete and the letters dated 6th 
March 1961 formed a part of the same 
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transaction which began with the oral 
agreement and was completed by the 


writing: of the letters. (Cohen and 
Moore v. Commrs. of Inland Revenue, 
(1933) 2 KB 126). The result is that 


the lease as such was. created only by 
the culmination of the agreement into 
the letters of 6th March 1961 and w 
not created prior to that, 


12. Secondly, it is well known 
that parties: enter into oral agreements 
or informal agreements. But even if 
all the terms are so agreed, the parties 
intend to reduce the agreement to a 
formal document. If such is the inten- 
tion of the parties then it is the formal 
document and not the anterior oral or 
informal agreements ‘which would: con- 
stitute the legal transaction or act-in« 
law. This again is-to be found from 
the intention of the parties in a parti- 
cular case. (Union of India v., N. K. 
(P.) Ltd., ILR (1971) I Delhi 355). In 
view of ‘the numerous complicated pre- 
cise terms of the lease with legal im- 


plications in the present case, we are 
of the view that the transaction of 
lease was entered into only by the 


letters in question and not by the previ- 
ous oral agreement, if any, 


13. In arriving .at the above 
conclusion, we have not been unconsci= 
ous of the legislative policy of the 
Transfer of Property Act and the Stamp 
Act not to affect oral leases accompanied 
by delivery of possession, But the 
object of the Legislature is to facilitate 
such informal transactions as are sim- 
ple and straight forward. If, however, 
the parties intend to arrive at precise 
legal terms covering a large number of 
matters then it would be reasonable to 
think that the parties are adopting the 
alternative method of making a bilate- 
ral lease under Section 107 of the 
Transfer of Property Act or a umilate- 
ral written instrument which would 
have to be stamped under Article 35. 
It is certainly open for parties to avoid 
the incidence of stamp duty and avail 
themselves of the cheaper method of 
making a lease orally. To succeed in 
so avoiding the chargeability to stamp 
duty, however, the parties should either 
be content with an oral agreement or 
should make it clear that the terms of 
the oral agreement were merely being 
recorded subsequently, the intention bē- 
ing that the oral agreement and not 
the subsequent record constituted the 
transaction of lease. It would not be 
harsh to subject the writings contain- 
ing the terms of the lease to a legal 
scrutiny with a view to decide whether 
the particular document is entitled to 
be exempt from stamp duty on the 
ground that it is a mere record of a 
previous oral agreement, Parties who 
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stand to benefit by the avoidance of 
the stamp duty cannot complain if the 
method of avoidance is subjected to 
examination. 

_ 14. To the main question, there- 
fore, referred to us, namely, “(1) Whe- 
ther the documents are lease deeds 
chargeable to stamp duty ?”, our an- 
swer is in the affirmative. These letters 
together constitute one “lease” wi 
the meaning of Section 2 (16) (b): of 
the Stamp: Act and are chargeable to 
duty under Article 35 of Schedule I 
thereof. 

15. Learned counsel for Smt. 
Satyawati did not dispute that if the 
answer to the main question was 
against her then the answers to the 
other two subsidiary questions would 
also be against her. The other two 
questions are :— 


(2) Whether the documents are 
rightly produced before the E. T. O. 
within the meaning of Section 33 of 
the Indian Stamp Act, 1899? and 

(3) Whether the impoundment by 
the E, T. O., as such, is valid?” 


16. On the second question, the 
finding of fact in the referring order is 
that the documents were voluntarily 
produced before the Entertainment Tax 
Officer and that they were not called 
by him. If so, they must be held to 
have been “produced” before the said. 
officer within the meaning of Section 33 
of the Indian Stamp Act, 1899, and we 
opine accordingly. R 

17. As for quèstion No. 3, the 
Entertainment Tax Officer was “a per- 
son in-charge of a public office” within 
the meaning of S. 33 of the Stamp Act. 
The instrument was produced before 


him or came before him in the perform- - 


ance of the functions, Therefore, if it ap- 
peared to him that such an instrument 
was not duly stamped, he had the power 
to impound the same according to the 
clear language of S, 33. We, therefore, 
answer question No. 3 also in the 
mative. : é 

| 18. Reference Is answered acx 
cordingly without any order as to costs. 

. Reference answered accordingly. 
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of Papi t aa i a landlord 
and tenant whether survives for revival 
after redemption of mortgage. 

The lease is not determined under 
clause (d) as a usufructuary mortgage 
in favour of a lessee does not bring 
about the merger of the two interests 
in terms of clause (d) of Section 111 of 
the Act since the whole estate is not 
merged and the lessor-mortgagor re- 
mains owner of the equity of redemp- 


tion which he can assign or- enforce 
against the mortgagee, 
However the characteristics of a 


mortgage are plainly inconsistent with 
the Telation of a lessor and lessee, The 
provisions of the Act shows that the 
relationship of a usufructuary mortga- 
gee and mortgagor is incompatible with 
the relationship of a lessor and a lessee. 
And that would mean determination of 
rights of landlord and tenant by im- 
plied surrender. The principle. of abey~ 
ance of the rights of a lessor and les- 
see during the continuance of the mort- 
gage cannot be introduced in such cir- 
cumstances in absence of an intention 
of the parties. That it would, depends 
on the facts and the circumstances of 
each case and intention of the parties 
at the time of the execution of the 
mortgage. They may agree to keep the 
relationship of landlord and tenant in 
abeyance so as to revive it on the ter- 
mination of the mortgage or they may 
agree to treat it as a surrender and de= 
termination of the lease. Case law dis~ 
cussed, (Paras 7, 8, 14, 15) 
Cases Referred: Chronological Paras 
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AIR 1964 Andh Pra 539 = (1964) 
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JUDGMENT:— This SEE Appeal 
under Section aut of the Code of Civil 
‘Procedure has been filed by the defend- 
ants against the appellate judgment and 
decree of the Senior Subordinate Judge 
dated the 15th of November, 1965 by 
which the learned Judge has allowed the 
appeal and reversed the decree of the 
trial court dated the 5th of February, 
11965 and finally decreed the suit of the 
plaintiffs restraining the defendant-ap- 
pellants from disturbing the passession of 
the plaintiffs and third defendant who 
‘were the owners of the property in dis~ 
pute except by due process of law, 


2. The brief facts leading to this 
appeal are that Ram Kalan father of 
Padam Singh along with his relation 
Lala, appellant, son of Devi Singh was 
the owner of the land in eae Ac- 
cording to Jamabandi (Ex. P. 3) for the 
year 1940-41 Bhagwan Dass. “respondent, 
was as found by the lower appellate 
court shown as the tenant in possession 
of the land in dispute. Later on Ram 
Kalan mortgaged me property in dispute 
in favour of one Ram Sarup and after 
redeeming the same he sold it to Ram 
Sarup in 1943. The sale was pre-empted 
by Lala and Padam Singh, appellants, 
both of whom were at that time minors 
and the pre-emption claim was preferred 
by them through Bhagwan Dass, res- 
pondent who is a relation of the appel- 
lants and the pre-emption money of 
Rs, 950/- was advanced by him in the 
mame of and on behalf of the appellants 
and the land was pre-empted. As col-~ 
lateral security for the advance of this 
amount the land in dispute was mort- 

gaged by way of usufructuary mortgage 
by mutation sanctioned on the 13th of 
February, 1954 (Exhibit D4) by and on 
behalf: of the minor-appellants through 
thelr mother with Bhagwan Dass, res- 
pondent, and this mortgage has an im- 

rtant bearing on the case. Eventual- 

the appellants after attaining majority 
fled a suit on the 30th of April, 1958 
ffor redemption of the mortgage This 
guit was decreed on the 5th of May, 1961 
and in pursuance of the decree symbolic 
Possession was taken by the appellants 
on the 7th of June, 1961, Thereafter the 
contesting respondent contended that his 


tion and he claimed that the appellanta 
should not interfere with his possession. 
This suit was filed on the 4th of Septem- 
ber, 1961 and was dismissed by the trial 
court on the finding that the plaintiff 
respondent was the non-occupancy ten- 
ant who had impliedly surrendered his 
_tenancy rights upon the mortgage result- 
ing in merger of the assets and extin- 
guishment of his rights as a tenant and 
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on appeal the lower appellate court came 
to concrete conclusion and it found that 
upon the mortgage the plaintiff-respond-~ 
ent had no intention to surrender his 
rights as a tenant and in fact he had 
intended to preserve his possession and 
had advanced money for success of the 
claim of the appellants for pre-emption; 
otherwise the respondent could as well 
become a tenant of the original trans- 
feree. The court further held in agree- 
ment with the trial court that there was 
neither implied surrender nor merger of 
the estate to extinguish the relationship 
of landlord and tenant. As a result it 
decreed the suit. The defendant-appel- 
lants in this second appeal have chal- 
lenged the decision of the lower appellate 
court and have urged that the suit of 
the plaintiff-respondent was barred by 
reg judicata and the plea of tenant gught 
not to have been raised as a defence in 
the suit for a redemption and secondly 
the civil court had no jurisdiction by 
virtue of Section 17 (d) of the Punjab 
Tenancy Act to record a finding that the 
plaintiff-respondent was an occupancy 
tenant. The counsel hag strongly cona 
tended that upon the grant of the mort- 
gage the rights of the respondent as a 
tenant had, by operation of law, merged 
in the mortgage and had not survived 
for revival on the redemption of the 
mortgage. He has urged that the finding 
of the lower appellate court that the 
respondent was a tenant is based on no 
evidence, nor is the finding of the lower 
appellate court on the intention of the 
parties to preserve the tenancy rights 
founded on any evidence and the lower 
appellate court has misdirected itself 
with regard to burden of proof in res- 
pect of this finding, 


3. The first two contentions about 
tes judicata and jurisdiction of the civil 
court had neither been pleaded by the 
appellants nor raised in the trial court 
or in the lower appellate court nor have 
been raised in the grounds of appeal in 
this court and I have not allowed the 
counsel to raise them in this court at 
this stage. The reason is that res judi- 
cata is a mixed question of law and fact 
and the material in the shape of plead- 
ings of the parties in the previous suit 
as well as the judgment must have been 
placed on the file and the intention of 
the parties must have been attracted to 
an issue on this point. Even otherwise 
there does not appear to be any sub- 
stance as in a suit for redemption of a 
mortgage which had been filed in the 
revenue court the question of the rights 
of the mortgagor as a tenant existing 
prior to the grant of mortgage could 
seracely constitute fhe grant of defence 
oe ought not to have been raised. 


The learned counsel moved an 
R in this court for amendment 


neve 


of his written statement which was op~ 
posed on behalf of the plaintiff-respond- 
ent = I have disallowed it, 
The second contention with re« 
gerd ‘to jurisdiction of the court again 
no substance. This is also a plea 
which had not been raised in either of 
the courts below nor has it been raised 
in the grounds of appeal in this court. 
It would appear sat at one stage the 
suit was sed by the court of first 
instance and then on appeal the Addi- 
tional Senior Sub Judge remanded the 
case to the trial court for trial on the 
issues framed by it and the judgment of 
the court of first instance in dispute 
before me has been delivered after re- 
mand. The order of the remand has be« 
come final between the parties and it im~ 
pliedly presupposed the jurisdiction of 
the court below to determine the issue 
No. 1 as framed by the court of appe 
namely, “were plaintif and Ram 
tenants of the land in dispute wie S 
the mortgage in their favour and if so 
do they become tenants on redemption 
of the mortgage—” Moreover, S. 17 (d) 
of the Punjab Tenancy Act of 1887 on 
which the learned counsel for the ap~ 
pellants relies has been repealed in its 


aaa re to Delhi and the rights claim~ 


by the respondent may be available to 
him under the Delhi Land Reforms Act 
or Delhi Urban Areas Tenants Relief Act 
30 of 1961 whichever applies. The ques- 
tion is again academic. as the land in 
dispute has since been acquired by the 
State and the parties before me are fight~ 
ing for apportionment of the compensa= 
tion which has been awarded. The aques- 
tion of jurisdiction raised is not a pure 
question of law and I have declined per- 
mission to the appellants to raise it in 
the arguments and have rejected the ap~ 
a ai ES: amend the written statement. 

6. This takes us to the question 
of law requiring determination. The ex- 
tinguishment of the rights of a lessee are 
provided for in Section 111 of the Trans- 
fer of Property Act, the clauses (d) and 
(f) of which and on which the learned 
counsel for the parties rely read as 
under:— 

“111. A lease of immoveable pro- 
perty determines— 

(d) in case the interests of the lessee 


l and the lessor in the whole of the pro- 


perty become vested at the same time 
in one person in the same right, 
(f) by implied surrender”. 

In my opinion the clause (d) has no ap- 
plication to the facts of the case. The 
reason is that when a tenant becomes 
the mortgagee, the rights of the land- 
lord mortgagor are shrunk to be the 


-.owner of the equity of redemption. but 


there is no complete merger of all rights 
in the whole of the property and the two 
interests of the tenant-mortgagee and t 
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landlord-mortgagor do stand distinct. 
Consequently in agreement with the lower 
appellate court I find that the interest of 
the respondent as a tenant has not been 

hed by merger ag provided by 
clause (d) of Section 111 of the Transfer 
of Property Act. 


7. There is, however, force in the 
submission of the learned counsel that 
the tenancy rights came to an end by 
implied surrender mentioned in cl. (ñ. 
As noticed in the commentary in Mulla’s 
Transfer of Property Act, implied sur- 
render or surrender by operation of law 
occurs firstly by the creation of a new 
relationship and secondly by relinquish- 
ment of possession and this clause has 
been applied as embodying a rule of jus- 
tice, equity and good conscience to agri- 
cultural leases. The grant of a new 
lease for acceptance of an office incon 
sistent with the lease, e.g., by remain- 

in possession as a servant has been 
heid to construe implied surrender in 

Godasankara Valia Raja v. Tharappan 
Vareed, AIR 1961 Ker 293. As a matter 
of law where a tenant in possession be- 
comes a mortgagee baer possession, he 
does not have a duty to pay rent but 
acquires a right to realise interest from 
the mortgagor and he has also advanced 
money to the mortgagor which he is en- 
titled to receive back. He has also a 
duty to manage the mortgaged property 
at the risk, expense and for the benefit 
of the mortgagor and he renders himself 
liable to deliver up vacant possession of 
the mortgaged property upon redemp- 
tion of the mortgage. These characteris- 
tics of a mortgage are plainly inconsis- 
tent with the relation of a lessor and 
lessee, It is obvious that during the con- 


_tinuance of the mortgage the mortgagor 


can without payment of the mortgage 
debt not obtain possession of the land 
from the tenant mortgagee an the ground 
of forfeiture of any term of the lease 
or on efflux of time or expiration of a 
notice to determine. In other words most 
of the substantial terms of tenancy will 
not be enforcible during the period of the 
currency of the mortgage. This supports 
the view that the rights of landlord and 
tenant are determined by implied sur- 
render upon the acceptance of a mort- 
gage, This in my opinion is the correct 
legal position. 


8. This legal result is, however, 
subject to the intention of the parties]. 
at the time of the execution of the mort- 
gage and they may agree to keep the 
relationship of- landlord and tenant in 
abeyance so as to revive it on the ter- 
mination of the mortgage or they may 
agree to treat it ag a surrender and de- 
termination of the lease. 

9. The lower appellate court has 
in the facts and circumstances of the case 
found that in this case if was the inten- 
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tion of the parties to keep the rights of 
the tenant alive. There is good finding 
for this inference in the facts and cir- 
cumstances of the case. The parties: were 
near relations. The respondent was a 
tenant already in possession of the land 
and claimed protection from disposses- 
sion under the relevant statutes. The 
predecessor-in-interest of the appellant 
has sold the land to-Ram Sarup and the 
respondent could well have become his 
tenant, but he prosecuted the claim of 
. the appellants for pre-emption and he 
advanced money for the purpose and 
simultaneously with obtaining the land 
for the appellants by pre-emption obtain- 
ed a usufructuary mortgage in his favour 


for payment of the amount advanced.’ 


The lower -appellate court has conse- 
quently rightly held that the respondent 
had no intention to surrender his rights 
as a tenant and I find that the finding 
is correct and justified, 

10. In Kallu v. Diwan, (1902) ILR 
24 All 487 the High Court held that the 
fact of a tenant's taking a mortgage of 
land comprised in his holding from his 
landlord does not of itself extinguish the 
tenancy by merging the rights of the 
‘tenant in those of the mortgagee. The 
effect of such a mortgage on the ten- 
ant’s rights would be merely that they 
would be in abeyance and upon the re- 
demption of the mortgage the parties 
would revert to their former positio = 
and the landlord would not be entitl 
to get possession of the land except by 
ejecting the tenant in due course of law. 
This authority has been followed by the 
Board of Revenue, United Provinces in 
Tei Prasad v. Ramias Pande, (1919) 52 
Ind Cas 236 where the Board held that 
the tenancy of non-occupancy tenant 
upon holding a mortgage was in abeyance 
during the existence of the mortgage and, 
although he cannot reckon the period of 
the mortgage towards the acquisition of 
occupancy rights. on redemption he re- 
verts to his position of tenant and is not 
a trespasser. This authority was also 
followed by the Chief Court of Oudh in 
Jagmohan Ahir v. Ram Kishen Misir, 
AIR 1936 Oudh 322, 


11. These authorities have not 
been followed by the High Court of 
Madhya Pradesh in Ramrao Govindrao 
Akolkar v. Pahumal Peshuram Sindhi, 
AIR 1963 Madh Pra 296 where their 
“Lordships have held that the tenant who 
accepts from his landlord a pure usufruc- 
tuary mortgage of the same house in 
which he is the tenant is not entitled to 
continue in its possession, and the mort- 
gage is redeemed and in the absence of a 
contract to the contrary. the relationship 
of landlord and tenant ceases as soon as 
the tenant accepts a pure usufructuary 
mortgage and, on redemption, the mort- 
gagor is entitled to get back ‘actual pos- 
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session from the mortgagee without re~ 


‘vival of the pre-existing tenancy rights. 


The Hig Court of Punjab in Sardarilal 
v. Ramlal, AIR 1962 Punj 48 did not 
follow the authority. of the Allahabad . 
High Court in (1902) ILR 24 All 487 and 
it observed that upon the mortgage the 
relationship of landlord and tenant stood 
impliedly renounced and in a suit for 
redemption the mortgagor was entitled to 
actual and not only symbolic possession 
of the land in dispute unturmoiled by 
the revival of tenancy rights. The matter 
came up before the High Court of Allaha- 
bad in Lachhman Dass v. Heera Lal, 
AIR 1966 All 323 where their Lordships 
dissented from the view of the aforesaid . 
authority of the High Court of Punjab. 
and they reiterated. the views expressed 
in (1902) ILR 24 All 487 and their Lord- 
ships held that there wag no merger of 
the two interests so as to determine the 
tenancy under clause (d) of Section 111, 
but with regard to its determination their 
Lordships observed that.it was a ques- 
tion of fact and depended on the inten= 
tion of the parties and their conduct. 


12. Ramaswami, J. of the High 
Court of Madras (as his Lordship Judge 
of the Supreme Court, then was) in 


“Meenakshi Amma v. Kizhakke Valath . .. 


Narayani, AIR 1957 Mad 212 did not 
follow the Allahabad view and preferred 
the view of the High Court of Travancore 
and Cochin and held that where a pos- 
eessory mortgage is executed in favour 
of a lessee. the lessee’s interest gets merg- 
ed in the mortgage rights at its acquisi- 
tion as a largér and superior interest and 
on accepting the possessory mortgage 
there is an implied surrender ofthe 


leasehold In Velu v. Lakshmi, AIR “1953 ne 


Tra-Co 584 which was followed by Rama- 
swamy. J. in Meenakshi Amma, AIR 1957 
Mad 212 (supra) Subramania Iyer, J. ob« 
served as follows:—- 


“The principle underlying Cl. (f) of 
Section 111 is that whenever a certain 
relationship exists between two parties 
in respect of a subject-matter and a new 
relationship arises as regards the identi- 
cal subject-matter if the two sets of re- 
lationships cannot co-exist as being Incon- 
sistent and incompatible, that is to say, 
if the latter can come into effect only 
on termination of the earlier that would 
be deemed to have been terminated in 
order to enable the latter to operate. 


The acceptance by the lessee, who 
takes possessory mortgage of his lease- 
hold from the lessor, of the obligation 
to surrender the property on redemp- 
tion by payment of the price of redemp- 
tion, namely all the mortgage money and 
value of improvements. necessarily im- . 
plies the non-existence of his rights to 
possession of the property as lessee, 
There is, therefore, an implied surrender 
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of the lease, with the execution and ac- 
ceptance of the possessory mortgage”. 

-- 13. - A Division Bench of the High 
Court of Andhra Pradesh in Cheekati 
Kuriminaidu v. Karri Padmanabhan 
Bhukta, AIR 1964 Andh Pra 539 applied 
clause (f) to Section 111 of. the Transfer 
of Property Actas the principle of equity, 
justice and good conscience to agricul- 
tural leases and held that the mention in 
a document that possession was delivered 
when the possession was already with 
the lessee was not conclusive of the 
matter and that the taking of such mort- 
pages by the lessees did not amount to an 
implied surrender by them of their leases 
and that the leases were capable of co- 
existence with the mortgages. 


14. I have carefully considered all 
the aforesaid authorities. 
view that -a usufructuary mortgage in 
favour of a lessee does not bring about 
the merger of the two interests in terms 
of clause (d) of Section 111 ‘of the Trans- 
fer of Property Act since the whole 
estate is not merged and the lessor-mort- 
gagor remains owner of the equity of 
redemption which he can assign or en- 
force against the mortgagee. Further in 
my opinion the relationship of a usu- 
fructuary mortgagee and mortgagor is 
incompatible with the relationship of a 
lessor and a lessee. The rights and liabi- 
lities of lessor are in the absence of con~ 
tract to the contrary normally deter- 
mined by the provisions of Section 108 
of the Transfer of Property Act and the 
rights of mortgagee are determined by 
the provisions of Chapter IV of the Trans- 
fer of Property Act. The result is that 
the mortgagee is entitled to receive in- 
terest or rent from the mortgagor instead 
of paying it as a tenant; the period of 
possession as a mortgagee is different 
from the term of the lease; the rent or 
the interest is also likely to be different. 
The mortgagee also has a right to the ac- 
cession of the property as well as im- 
provement of the property under Sec- 
tion 70 of the Transfer of Property Act. 
The mortgagee possesses a right to fore- 
close the property which is inconsistent 
with his rights and duties as a tenant 
He is entitled to manage the property in 
accordance with Sections 72, 73 and 76 of 
the Act and upon redemption the mort- 
gagee is bound to deliver possession of 
the property to the mortgagor along: with 
its accession and improvements in ac- 
cordance with Sections 60, 62, 63 and 64 
of the Act. These are illustrations taken 
from the statutory provision to show that 
the two relationships are incompatible, 
and they would point out to an implied 
surrender. The authorities which have 
taken the view against implied surrender 
lor merger have been forced to the con~ 
clusion that the rights of a lessor and a 
lessee do, during the continuance of the 
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mortgage, remain in abeyance. There is, 
in my opinion, no scope for the introduc- 
tion of any principle of abeyance in such 
circumstances in the absence of an inten- 
tion of the parties. If the two relation- 
ships cannot co-exist one would be ex- 
tinguished before the other prevails but 
any theory of abeyance and revival 
would, in the absence of any intention of 
the parties, be a foreign intrusion on 
the contractual relationship. My con- 
clusion, therefore, is that it depends on 
the facts and the circumstances of each 
case as to what was the intention of the 
parties on the execution of the mortgage 
whether a lessee upon obtaining a us- 
ufructuary mortgage has not surrender- 
ed his right as a tenant irrevocably, and 
the parties have agreed to allow them to 
subsist and revive on the redemption of 
the mortgage and no hard and fast rule 
can be laid as a matter of law. 

15. Coming to the facts 
present case, as mentioned above, the 
lower appellate court has found that 
the intention of the parties was that the 
rights .of the respondent-plaintiff as a 
tenant would not be extinguished and 
they would revive on the redemption of 
the mortgage. The said finding is amply 
justified on the material on the record 
and is binding on this court in second 
appeal. The appeal is consequently dis- 
missed with no order as to costs, in the 
circumstances of the case, 

<8 Appeal dismissed 
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Geep Flashlight Industries Ltd., Ap- 
pellant v. The Registrar of Trade Marks, 
Government of India, Trade Marks Re- 
gistery, New Delhi, Respondent. 

F. A. O. 32-D/65, D/- 10-12-1971 
against order of P. Narayana, Asst. Re- 
gistrar of Trade Marks, New Delhi, D/- 
11-12-1964, " 


(A) Trade and Merchandise Marks 
Act (1958), S. 9 — Application for regis- 
tration of trade mark in part B of regis- 
ter consisting of word “Janta” in respect 
of electric torches — Word “Janta” not 
being inherently distinctive or inherent- 
ly capable of distinguishing, trade mark 
is disquali from registration under 
8. 9 (4). Case law discussed. (Para 4) 


(B) Trade and Merchandise Marks 
Act (1958), S. 9 —-Compliance with con- 
ditions laid down in S. 9 of the Act does 
not confer on the applicant a right to re- 
gistration of his trademark — Registrar 
can decline to register his trade mark in 
exercise of his discretion — (X-Ref:— 
Section 18 (4).) 
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Cases Referred: Chronological 
AIR 1965 SC 980 = 1965-1 SCR 
737, Durga Dutta Sharma v. 
Navaratna Pharmaceutical Labo- 
ratories 5 
(1954) 71 RPC 150, In re, York- 
ire Copper Works’ Application 
for Trade Marks 6 
1938 AC 557 = 107 LJ Ch 193, 
‘ Glastonbury Case: Baily: and Co. 
Ltd. v. Clark Son and Morland 6 
1913 AC 624 = 83 LJ Ch 1, Trade 


(W and G) Ltd. ` 6 
(1888) 6 RPC 379, In re: Dunn 6 


J. P. Goyal and Maheshwar Dayal, 
for Appellant. R, L. Tondon, for Res- 
pondent. 


JUDGMENT:— The appellants filed 
an application before the Assistant Re- 
gistrar of Trade Marks, Delhi, for regis- 
tration of the trade mark consisting es- 
sentially of the word ‘Janta’ in respect 
of electric torches. The application was 
advertised in the Trade Marks Journal. 
Although no objections were filed by any 
one against the registration of the ap- 
pellant’s trade mark, the learned Assis- 
tant Registrar declined to register the 
appellant’s trade mark mainly on the 
ground that it was not either distinc- 
tive or capable of distinguishing. The 
appellant seeks to challenge the said 
order of the learned Assistant Registrar. 


2. The learned Assistant Registrar 
was of the view that the word ‘Janta’ 
was phonetically akin to the word ‘Janta’ 
which was a word of common use and 
which was neither distinctive nor cap- 
able of distinguishing the goods of the 
appellant. The learned counsel for the 
appellant contended that the word 
‘Janta’ is quite distinct from the word 
‘Janta’ and that in Hindi the word 
‘Janta’ meant knowledge and that it was 
in that sense that the word was used in 
the appellant’s proposed trade mark. 
There is hardly any substance in this 
contention. When an objection was rais- 
ed by the office of the Registrar that the 
word ‘Janta’ had a direct reference to 
the character or quality of the goods and 
was not distinctive, the appellant in its 
letter dated July 25, 1961 admitted that 
the word ‘Janta’ has a dictionary mean- 
ing as “people” but proceeded to state 
that it did not have any direct reference 
to the character or quality of the goods 
on which it was used. Further, in some 
of the documents filed by the appellant, 
namely, Exs, A-9, A-10, A-22, A-36. A-38 
and A-39, which represented invoices and 
orders for the appellant’s goods, the word 
mentioned is Janta. ‘Therefore. the ap- 
pellant’s application for registration of 
-jts trade mark must be considered on 
the basis that the word ‘Janta’ was equi- 
valent to the word ‘Janta’, 


Paras 
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3. For a trade mark to be quali- 
fied for registration, it should’ satisfy 
the conditions laid down in Section 9 of 
the Trade and Merchandise Marks Act, 
1958 (hereinafter referred to as the Act), 
Under sub-section (1) of S. 9. 


“A Trade Mark shall not be regise 
tered in part A of the Register unless it 
contains or consists of at least one of 
the following essential particulars, name~< 
y:— 

x x x x 

(d) one or more words having no 
direct reference to the character or qua- 
lity of the goods and not being. accord- 
ing to its ordinary signification, a geogra- 
phical mame or a surname or a persongl 
name or any common abbreviation there- 
of or the name of a sect, caste or tribe 
In India; 

(e) any other distinctive mark”, 
Under sub-section (2) of S. 9— 


“A name, signature or word, other 
than such as fall within the descriptions 
in clauses (a), (b), (ec) and (d) of sub- 
section (1) shall not be registerable in 
part A of the register except upon evi« 
dence of its distinctiveness”. 

The effect of clause (d) of puh areton (1 

and sub-section (2) is that if the wo 

in that trade mark has a direct refer- - 
ence to the character or quality of the 
goods, then, it shall not be registered. 
According to the learned Assistant Re- 
gistrar, the word ‘Janta’ has a direct re- 
ference to the character or quality of the 
goods, because the goods bearing such a 
name indicate that they are cheap in 
price and meant for the common man. 
The appellant admittedly manufactures 
electric ` torches of various qualities and 
the torches bearing the name ‘Janta’ are 
the cheapest. But these facts do not 
necessarily lead to the conclusion that 
the word ‘Janta’ is discriptive of the 
character or quality of the goods. The 
price is undoubtedly one of the factors 
which will be considered by the pur- 
chaser but the prime consideration would 
be the utility of the goods. If the goods 
are of poor quality and do not serve any 
useful purpose, then no one would pur- 
chase the goods notwithstanding the low 
price. The figures of sales of the ap- 
pellant’s ‘Janta’ torches which even ac- 
cording to the learned Assistant Registrar 
are quite impressive, indicate that .these 
torches have given satisfactory: perfor- 
mances and it is for that reason that they 
are In such demand in the market. I 
am, therefore, unable to agree with the 
view of the learned Assistant Registrar 
that the word ‘Janta’ has a direct re- 
ference to the character or quality of 
the goods. Therefore, the proposed 
trade mark of the appellant does not 
come within the mischief of Clause (d) 
and is, therefore, not disqualified for 
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registration .under sub-section (2) of 
Section 9 of the Act. 

4, The appellant's application 
being one for registration of its trade 
mark in Part B of the Register, the said 
trade mark js disqualified from registra- 
tion under sub-section (4) of S. 9 unless 
it is distinctive but is capable of distin- 
guishing goods with which the proprie- 
tor of a trade mark is or may be con- 
nected in the course of trade from goods 
in the case of which no such connection 
subsists, either generally or, where the 
trade mark is proposed to be registered 
subject to limitation, in relation to use 
within the extent of the registration. 
According to the learned Assistant Re- 
gistrar, the word ‘Janta’ being a word of 
common use is neither distinctive nor is 
capable of distinguishing the goods af 
we appellant. Under sub-section (5) of 

. 8— 7 


“In determining whether a trade 
mark is distinctive or Is capable of dis- 
tinguishing as aforesaid, the tribunal may 
have regard to the extent to which— 

(a) a trade mark is inherently dis- 
tinctive or is inherently capable of dis- 
g as aforesaid; and . 

(b) by reason of the use of the trade 
mark or of any other circumstances, the 


guishing as aforesaid”. 

There is no difficulty in agreeing with 
the learned Assistant Registrar that the 
word ‘Janta’ is not inberently distinctive 
or inherently capable of distinguishing. 
But the learned counsel for the appel- 
lant seeks to rely upon clause (b) of sub- 
section (5) of S. 9 of the Act which, ac- 
cording to him, permits the registration 
of a trade mark which by reason of its 
use is in fact adapted to distinguish or 
is in fact capable of distinguishing the 
appellant’s goods. In this connection, 
learned counsel points to the following 
observations of the learned Assistant Re~ 
gistrar:— 


“The total turnover for the period 
from 1952 to 1961 is of the order of over 
rupees 23 lacs which is quite impressive 
for a low priced consumer article like 
electric torch x x x The Documen- 
tary evidence filed in support of user and 
advertisement consists of a large number 
of orders and invoices covering the ad- 
vertisement cuttings from newspapers. 
These exhibits clearly show that the ap- 
plicants have been selling torches under 
the name ‘Janta’ from 1951 onwards and 
have also advertised it very extensively 
all over India in various newspapers in 
different languages x x x. The evl- 
dence before me shows that the trade 
mark ‘Janta’ by. virtue of extensive use 
has in fact come to denote the goods of 
the applicants to the traders and dealers 
in electric torches”. 
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On the basis of the above observations, 
the learned counsel contends that the 
word ‘Janta’ has been associated by the 
public with the torches produced by the 
appellant and that. therefore, by reason 
of 'the use of the trade mark, it had in 
fact become adapted to distinguish or 
capable of distinguishing the appellants 
goods within the meaning of clause (b) 
of sub-section (5) of S. 9, 

5. In support of this contention, 
the learned counsel has also referred to 
a decision of the Supreme Court in Kavi- 
raj Pandit Durga Dutt Sharma v. Nava- 
ratna Pharmaceutical Laboratories, AIR 
1965 SC 980. That was, however, a case 
that was decided under the Trade Marks 
Act, 1940 which contained the following 
proviso to Section 6 of the said Act:— 

“Provided that in the case of a trade 
mark which has been continuously used 
(either by the applicant for the registra 
tion or by some predecessor in his busi- 
ness, and either in its original form or 
with additions or alterations not sub= 
stantially affecting its identity) in rela~ 
tion to which registration is applied for, 
during a period from a date prior to the 
25th day of February. 1937, to the date 
of application for registration, the Re- 
gistrar shall not refuse registration by 
reason only of the fact that the trade 
mark is not adapted to distinguish as 
aforesaid, and may accept evidence of 
acquired distinctiveness as entitling the 
trade mark to registration”. 

It was because the facts of the case be- 
fore the Supreme Court fell within the 
scope of this proviso that registration 
was granted notwithstanding the finding 
that the word sought to be registered 
was neither inherently distinctive nor in- 
herently adapted to distinguish, This 
decision will, therefore, not help the ap- 

ant. On the other hand, some of 
the observations of the Supreme Court 
in that case go against the appellant's 
contention. 

6. Their Lordships quoted with 
approval m rowing observations of 

Y, . e case of In Re: Dunn, 
(1888) 6 RPC 379:— 

“It is said that the words ‘Fruit-Salt’ 
have never been used in collocation ex- 
cept by Mr. Eno. Be itsox x x xI 
cannot help regarding the attempt on Mr. 
Eno’s part as an instance of that perpe- 
tual struggle which it seems to me is 
going on to enclose and to appropriate 
as private property certain little strips 
of the great open common of the English 
Language. That is a kind of trespass 
against which I think the courts ought to 
set their faces”. 

In the present case also, by seeking a 
monopoly to use the word ‘Janta’ in its 
trade mark, the appellant is attempting 
to enclose and to appropriate as private 
property certain little strips of the great 
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open common of the Hindi Language. 

Their Lordships again quoted with ap- 

proval the following observations of Lord 

Simon in Yorkshire Copper Works Lid’s 

ET i for a Trade Mark, (1954) 7L 
150:— 


“I am content to eee the statement 
reiterated by their learned counsel that 
the mark had acquired 100 per cent dis- 
tinctiveness x x x x. I must express 
my emphatic dissent from the proposition 
which was strenudusly urged by counsel 
for the appellants that distinctiveness in 
fact is conclusive x x x x x. In my 
opinion the decisions of this house in W 
and G case, (1913 AC 624) and the Glas- 
tonbury case, (1938 AC 557) are fatal to 
this proposition and I am content to accept 
as accurate the clear exposition of those 
cases given by the learned Master of the 
Rolls in the present case. x x x- x just 
as a manufacturer is not entitled to a 
monopoly of a laudatory or descriptive 
epithet, so he is not.to claim for his own 
territory, whether country, county ‘or 
town, which may be in the future, if it 
is not now, the seat of manufacture of 
goods similar to his own”. 


The trade mark which was sought to be 
registered in that case was ‘Navarathana’. 
This trade mark was refused registration 
on the ground that it did not satisfy the 
conditions laid down in Section 6 of the 
Trade Marks Act 1940 which is in pari 
materia with Section 9 of the Act except 
for the proviso to Section 6 of the former 
Act which is omitted in Section 9 of the 
Act. Their Lordships observed that— 


‘Tf the matter had to be decided in 
terms of Section 6 (1) alone without re- 
ference to the terms of the proviso to 
sub-section (3) x x x XxX we see great 
force in the submission of the learned 
counsel”. 

And again at another place, their Lord- 
ghips observed as follows:— 

“The learned counsel is therefore 
right in his submission that if the right 
of the respondent to the registration of 
his mark had to be considered solely on 
the terms of Section 6 (1), the appellant's 
submissions as regards the non-registrabi- 
lity of the respondent’s mark would have 
great force”, 


7. As a result of the above dis- 
cussion, it must be held that although 
the appellant had led evidence to prove 
that its torches bearing the name ‘Janta’ 
have acquired considerable reputation in 
the market, still the word ‘Janta’ ig in 
fact not adapted to’ distinguish or is in 
fact not capable of distinguishing the ap- 
pellant’s goods. 

8. Further, even if the appellanės 
proposed trade mark satisfies the condi- 
tions prescribed in Section 9 of the Act, 
the appellant is not entitled as a matter 
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of right to the registration of his trade 
mark, It is still open to the Registrar 
to decline to register the appellant’s trade 
mark in the exercise of discretion 
- This 
exercise has undoubtedly to be exercised] 
judicially and not capriciously or arbi-j- 
trarily. But in this case the learned As- 
sistant Registrar has given his reasons for 
exercising his discretion against the ap- 
pellant. He has observed that the word 
‘Janta’ in India has a special significance 
and it is used very widely in various 
situations to denote or connote people or 
the common man and that the word 
‘Janta’ is one of those words which 
should be kept open for the use of any 
person for a bona fide descriptive or 
trading purposes and that the appellant 
should not get monopoly right over this 
word, In my view. these are valid 
grounds for exercising the discretion 
vested in the Registrar under S, 18 (4) of 
the Act against the registration of the ap- 
pellant’s trade mark and I do not see any 
justification for interfering with the dis- 
cretion of the learned Assistant Registrar. 


9. In the result, the appeal is dis- 
missed, but there shall be no order as to 


: Appeal dismissed. 





AIR 1972 DELHI 182 (V 59 C 43) 
M. R. A. ANSARI, J, 

Maharaj Singh, Appellant v. Vulcan 
Insurance Co. Ltd. and another, Respond- 
ents. 7 

F.A.O, No. 155-D of 1965, D/~ 7-10- 
1971 from order of S. S. Kanwar, Sub, J. 
ist Class. Delhi, D/- 16-3-1965. 

(A) Arbitration Act (1940), S. ~a 
Arbitration agreement — Coustiaetbis 
1969 ACY 12 (Delhi), Followed, ` 

(Para 3) 

` Even when the scope of clause 18 of 

the agreement is restricted to differences 
as to the amount of any loss or damage, 
the contention that this clause will not 
apply when the insurance company had 
repudiated the claim in toto cannot be 
accepted. Although the insurance com- 
pany had repudiated the claim in toto the 
appellants claim still fell within the 
scope of Cl. 18 and was referable to 
arbitration. (Para 3) 

(B) Contract Act (1872), S. 28 — ` 
Clause in insurance policy limiting right 
to enforce the arbitration agreement to 
twelve months from the happening of 
the loss or damage — Validity. .. 

(Para 5) 

It stands to reason that a time-limit 
has to be fixed for referring disputes re- 
garding the amount of any loss or 
damage for arbitration, because it would 
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be difficult for the arbitrators to deter- 
mine the amount of loss or damage if 
such disputes are referred after the lapse 


of a considerable period of time after the 


occurrence of the loss when it would be 
dificult for either of the parties to ob- 
tain evidence regarding such loss or 
damage. A restriction which is wiling- 
ly placed by consent of both the parties 
is not opposed to public policy and is not 
void. (Para 5) 
(C) Arbitration Act (1940), S. -2 — 
Arbitration agreement — Construction. 


(D) Arbitration Act (1940), S. 37 (3) 
~- Insured appointed his arbitrator and 
called upon the insurance company to 
appoint its own arbitrator etc. by a notice 
-— Whether arbitration commenced on 
the date of the notice. (Para 6) 


(C+D) In this case the loss or 
damage occurred on 1-3-1963 and the 
insured had by his letter dated 1-10-1963 
‘informed the insurance company that he 
had appointed his arbitrator and called 
upon the company either to agree to the 
said arbitrator functioning as sole arbi- 
trator or to appoint its own. The com- 
pany refused to appoint the arbitrator on 
the ground that the matter is not re- 
ferable to the arbitrator as the company 
had refused the claim in toto. There~ 
upon the appellant filed a petition under 
Section 20 of the Act on 19-5-1964. It 
‘was contended that the company was not 
liable as under Cl, 19 of the agreement 
the company would not be liable for any 
loss or damage after the expiration of 12 
months. 

the 


Held, that insured had com- 
menced the arbitration on the date when 
he issued the notice and that therefore 
the claim was the subject pending arbi- 
tration within 12 months and that the 

was pot barred under Cl. 19. 


(Para 6) 
Cases Referred: Chronological Paras 
1969 Acc CJ 12 (Delhi), Charanjit 
Lal Sodhi v. Calendomian In-« 
surance Co, Ltd. 3 
AIR 1960 Punj 236 = 62 Pun LR 
273 (FB), Pearl Insurance Co, v, 
Atma Ram 
AIR 1957 SC 503 = 1957 Cri LJ 
605, Assarali Nazarali Singa- 
porewalla v. State of Bombay 6 
AIR 1949 Mad 559 == (1948) 2 Mad 
LJ 601, P. Rathakrishnamurthy 
v. Balasubramania and Co. 8 


: T. C. B. M. Lal and Ramesh Chander, 
for Appellant; S. S. Chadha and Amariit 
‘Singh, for Respondent No. 1, : 
JUDGMENT:— The appellant herein 
is the sole proprietor of Khatauli Manure 
Mills, Khatauli, District Muzaffarnagar. 
He had obtained a loan from the Puniab 
National Bank Ltd., (hereinafter referred 
to as the } and executed a mortgage 
deed dated 10-11-1961 in favour of the 
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Bank hypothecating the fixed assets of 
the factory as well as the stocks and 
raw materials kept in the factory pre- 
mises as security for the loan. The Bank 
in- turn insured the mortgaged property 
with the Vulcan Insurance Co. Ltd., 
(hereinafter referred to as the Insurance 
Company) under three insurance policies 
for a total amount of Rs. 3,15,000/~. The 
relevant terms of these insurance poli- 
cies would be referred to at a later 
stage, but, at this stage, it is sufficient 
to state that these policies contained an 
arbitration clause under which any dis- 
pute between the parties with regard to 
the loss or damage suffered by the appel- 
lant as a result of any accidental fire 
would be referred to the arbitration of a 
single arbitrator agreed to by both the 
parties or in the event of the parties not 
agreeing to one arbitrator, to the arbi- 
tration of two arbitrators, one of whom 
was to be appointed by each party and in 
the event of either party not appointing 
his arbitrator, to the arbitration of a 
sole arbitrator appointed by one of the 
parties, 


It so happened that a fire broke oub 
in the appellant’s factory on the night 
between 28-2-1963 and 1-3-1963. The 
Bank informed the Insurance Company 
of this fire and the representatives of 
the Bank as well as the Insurance Com- 
pany inspected the appellant’s factory for 
the purpose of estimating the losg or 
damage caused by the fire. According 
to the appellant, he suffered a loss of 
Rs, 24,800/- so far as the fixed assets 
were concerned and a loss of Rs. 2,'73,000/- 
and odd so far as the stocks including 
the raw materials were concerned. But 
according to the Insurance Company, the 
loss caused by the fire was assessed only 
at Rs, 4,620/-. When the appellant issu- 
ed a notice to the Insurance Company 
calling upon it to pay the amount of 
Rs. 2,97,800 and odd representing the loss 
suffered by him ag a result of the fire, 
the Insurance Company replied totally 
repudiating this liability to pay any 
amount to the appellant. Thereupon, the 
appellant issued another notice to the 

ce Company calling upon it to 
refer the dispute to arbitration as per 
the terms of. the insurance policies and 
also named one Shri K. N. Banerjee as 
arbitrator appointed by the appellant. 
The Insurance Company replied saying 
that since it had repudiated its Hability 
to pay any amount to the appellant it 
was not agreeable to refer the dispute 
to arbitration and, therefore, it did not 

it necessary to appoint any arbi- 
trator on its behalf, 

Thereupon, the appellant filed an ap- 
plication in the Court of the Subordinate 
Judge, 1st Class, Delhi. under Section 20 
of the Arbitration Act (hereinafter refer- 
red to as the Act) for the filing of the 
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arbitration agreement embodied in the 
insurance policies and for referring the 
question regarding the quantum of the 
Joss suffered by the appellant and the 
question of the lability of the Insurance 
Company to pay the said amount to the 
appellant to the arbitration of the arbi- 
trators appointed by the parties. or in 
case the Insurance: Company was not 
willing to appoint an arbitrator, to the 
arbitration of the sole arbitrator to be 
appointed by the Court. The application 
was resisted by the Insurance Company 
on various grounds. It was contended 
that as the Insurance. Company had re~ 
pudiated its liability under Cl. 13 of the 
insurance policy, it was not open to the 
appellant to ask that his claim for the 
reimbursement of the loss or damage suf- 
fered by him be referred to arbitration. 
It was further contended that the ap- 
plication filed by the appellant under 
Section 20 of the Act was barred by 
time. The learned Subordinate Judge 
framed the following issues:— 


1. Whether this petition is not main- 
tainable for the reasons given in para 
Nos, 1 and 3 of the preliminary objec- 
tions of the reply of respondent No. 1 

2. Whether the petition ig barred by 
limitation? 

3. Relief, 

The learned Subordinate Judge held 
Issue No. 1 in favour of the appellant. 
He gave his finding that notwithstand-~ 
ing the repudiation of the appellant’s 
claim by the Insurance Company, the ap- 
pellant was entitled to invoke the arbi- 
tration clause in the insurance policies, 
But he held issue No. 2 against the ap- 
pellant and recorded the finding that the 
period of limitation had been prescribed 
in clause 19 of the arbitration agreement 
and that the appellant had not filed the 
application within the period of limita- 
tion prescribed in mie said clause. There= 
fore, on issue No, he dismissed the 
application filed by She appellant. The 
appellant has filed the present appeal 
against the said order of the learned 
Subordinate Judge. 


2. The contentions of the parties 
may briefly be stated. It is contended 
on behalf of the appellant that under 
the terms of insurance policies, any dis- 
putes arising between the parties with 
regard to the liability of the Insurance 
Company to pay to the appellant any 
loss or damage suffered by him have to 
be referred to arbitration under clause 18, 
that no time-limit was fixed under the 
insurance policies for referring such dis- 
putes to arbitration and that, in any 
case, the appellant had invoked the 
arbitration clause in the insurance poli- 
cles within the time-limit mentioned in 
the said policies. On the other hand, 
it is contended on behalf of tha respond- 
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ent that it is only where there is a dis« 
pute between the parties with regard to 
the amount of any loss or damage which 
is claimed by the appellant that such 
dispute can be referred to arbitration 
and that other disputes, as for instance, 
where the respondent had repudiated the 
appellant's claim in toto, could not be 
referred to arbitration. It is further con- 
tended that the arbitration clause itself 
cannot be invoked by the appellant after 
the period of time prescribed in the in- 
surance policies, : 

3. In order to appreciate the con~ 
ftentions advanced on either side, it is 
necessary to consider the effect of the 
three relevant clauses in the insurance 
policies, namely, clauses 13, 18 and 19, 
‘These clauses are reproduced below:— 

"13. If the claim be in any respect 
fraudulent, or if any false declaration be 
made or used in support thereof, or if 
any fraudulent means or devices are used 
by the Insured or any one acting on his 
behalf to obtain any benefit under this 
Policy; or, if the loss or damage be oc- 
casioned by the wilful act, or with the 
connivance of the Insured; or, if the claim 
be made and rejected and an action or 
suit be not commenced within three 
months after such rejection, or (in case 
of an arbitration taking place in pursu~ 
ance of the 18th condition of this policy) 
wi three months after the Arbitra- 
tor or Arbitrators or Umpire shall have 
made their award, all benefit under this 
Policy shall be forfeited, 


18. If any difference arises as to the 
amount of any loss or damage such dif- 
ference shall independently of all other 
questions be referred to the decision of 
an Arbitrator, to be appointed in writing 
by the parties in difference, or, if they 
cannot agree upon a single Arbitrator. 
to the decision of two disinterested per- 
sons ag Arbitrators of whom one shall 
be appointed in writing by each of the 
parties within two calendar months after 
having been required so to do In writ- 
ing by the other party. In case either 
party shall refuse or fail to appoint an 
Arbitrator within two calendar months 
after receipt of notice in writing re- 
quiring an appointment, the other party 
shall be at liberty to appoint a sole 
Arbitrator; and in case of disagree- 
ment between the Arbitrators, the dif- 
ference shall be referred to the deci- 
sion of an Umpire who shall have been 
appointed by them in writing before 
entering on the reference and who 
shall sit with the Arbitrators and pre- 
side at their meetings. _The death of 
any party shall not revoke or affect the 
authority or powers of the Arbitrator, 
Arbitrators or Umpire respectively: and 
in the event of the death of an Arbi- 
trator or Umpire another shall in each 
case be appointed in his stead by the 
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party or Arbitrators (as the case may 
be) by whom the Arbitrator or Umpire 
so dying was appointed. The costs of 
the reference and of the award shall 
be in the discretion of the Arbitrator, 
Arbitrators or Umpire making the 
award. And it is hereby expressly 
stipulated and declared that it shall be 
a condition precedent to any right of 
action or suit upon this Policy that the 
award by such Arbitrator, Arbitrators 
or Umpire of the amount of the loss 
or damage if- disputed shall be first 
obtained. 


19. In no case whatever shall 
the Company be liable for any loss or 
damage after the expiration of twelve 
months from the happening of the loss 
or damage unless the claim is the sub= 
ject of pending action or arbitration.” 


. The first thing that is apparent 
from a perusal of the relevant clauses 
is that clause 18 under which disputes 
between the parties have to be refer- 
red to arbitration is not couched in 
general terms and it does not include 
in its scope all kinds of differences or 
disputes that may arise between the 
parties in respect of the subject-matter 
of the insurance policies. The scope of 
clause 18 is restricted to differences as 
to the amount of any loss or damage. 
I cannot, however, accept the conten- 
tion advanced on behalf of the respon- 
dent that this clause will not apply 
when the Insurance Company had re- 
pudiated the appellant’s claim in toto. 
As observed by T, V. R. Tatachari, J. 
in .Charanjit Lal Sodhi v. Calendomian 
Insurance Co, Ltd., 1969 Acc CJ 12 
(Delhi), 

“Obviously, when one of the par- 
fies alleges that there was no loss or 
damage at all, i.e, that no loss or 
damage had occurred, the arbitrator has 
necessarily to decide the said aspect, 
and in case he comes to the conclusion 
that there was some loss or damage, 
he has to give his award regarding the 
quantum of the loss or damage. The 
consideration by him of the question 
‘as to whether any loss or damage had 
occurred, is only an earlier step in the 
process of the determination of the 
quantum of the loss or damage. In 
other words, the arbitrator has to 
decide and give his award both on the 
question as to whether there was any 
loss or damage, and the question as to 
the quantum of the loss or damage, if 
any.” i 


Therefore, in this case, although ..the 
Insurance Company had repudiated the 
_lappellant’s claim in toto, the appellant's 
claim still fell within the scope of 
clause 18 and was referable to arbitra- 
tion. But the scope of the arbitration 
proceedings would be to’ determine 
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whether the appellant had sustained any 
loss or damage at all and if so, what 
was the quantum of loss or damage 
sustained by the appellant. 


4 It is contended on behalf of 
the respondent that the claim of the 
appellant had been repudiated under 
clause 13 of the Insurance Policy and 
that in such cases the appellant had 
to commence an action or suit within 
three months after such repudiation. 
But clause 13 is again subject to cla- 
use 18 and if clause 18 has been in- 
voked by the appellant, then, the ap- 
pellant has the right to wait till the 
arbitrators make their award and for 
three months thereafter before com- 
mencing. an action or suit against the 
Insurance Company. ‘Therefore, the 
question is whether any time-limit has 
been placed: for commencing the arbi- 
tration proceedings and if so, whether 
the appellant has commenced the arbi- 
tration proceedings within the 
limit prescribed under the 
policy. 

5. According to the learned coun- 
sel for the respondent, clause 19 of the 
insurance policy prescribes the period 
of limitation for commencing arbitra- 
tion proceedings. On the other hand, 
ian Bi contended on behalf of the appel- 


(i) that clause 19 does not govern 
use 18; 

(i) that clause 19 is void being re- 
pulsive to Section 28 of the Contract 
Act; and 

(iii) that, as a matter of fact, the 
appelant had commenced the arbitra- 
tion proceedings within the period of 
time prescribed in clause 19. 


Clause 18 read by itself does not 
prescribe any period within which the 
arbitration proceedings have to be com- 
menced, 

But, in my view, clause 18 has to be 
read with clause 19 because both these 
clauses relate to claims regarding loss 
or damage suffered by the insured. It 
stands to reason that a time-limit has 
to be fixed for referring disputes 
regarding the amount of any loss or 
damage for arbitration, because it 
would be difficult for the arbitrators to 
determine the amount of loss or damage 
if such disputes are referred after the 
lapse of a considerable period of time 
after the occurrence of the loss when 
it would be difficult for either of the 
parties to obtain evidence regarding 
such loss or damage. That such a res- 
trictlon which is willingly placed by 
consent of both the parties is not op- 
posed to public policy and is not void 
has been held by a Full Bench of the 
Punjab High Court in Pearl Insurance 
Ram, AIR 1960 Punj 236. 
Therefore reading clauses 18 and 19 
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together, it must be held that the arbi- 
tration clause itself becomes inopera- 
tive unless the appellant satisfies the 
conditions contained in clause 19. 


6. The question, therefore, for 
consideration is whether the arbitration 
proceedings have been commenced with- 
in the time prescribed under clause 19. 
Under clause 19 the Insurance Company 
will not be Liable for any loss or 
damage after the expiration of 12 
months from the happening of the loss 
or damage unless the claim is the sub- 
ject of a pending action or arbitration. 
In’ this case, the loss or damage oc- 
curred on 1-3-1963 and the petition 
under Section 20 of the Act was filed 
on 19-5-1964. The petition, has, thus, 
been filed beyond 12 months from the 
date of the occurrence, But, according 
to the learned counsel for the appellant, 
the arbitration had already been com- 
menced by the appellant within 
period in view of the fact firstly that 
the appellant had by his letter dated 
1-10-1963 informed the Insurance Com- 
pany that he had appointed his arbitra- 
tor and called upon the Insurance Com- 
pany either to agree to the said arbi- 
trator functioning as sole arbitrator or 
to appoint its own arbitrator and 
secondly, the appellant had actually fil- 
ed a petition under Section 20 of the 
Act on 20th January, 1964 in the Court 


of the Subordinate Judge, Muzaffar- 
nagar where the insured properties 
were situated. The word “pending” 


used in clause 19 has been explained by 
the Supreme Court in Assarali Naza- 
rali Singaporewalla v. State of Bombay, 
AIR 1957 SC 503 as follows :— 


“A legal proceeding is ‘pending’ as 
goon as commenced and until it is con- 
cluded. i.e.. so long as the Court hav- 
ing original cognizance of it can make 
an order on the matters in issue, or 
to be dealt with, therein.” 


Under Section 37 (3) of the Act, “an 
arbitration shall be deemed to be com- 
menced when one party to.the arbitra- 
tion agreement serves on the other par- 
ties thereto, a notice requiring the ap- 
pointment of an arbitrator.” and -in 
Penukoda Rathakrishnamurthy v. Bala- 
subramania and Co. AIR 1949 Mad 559 
it was held that the arbitration must 
be deemed to have commenced on the 
date when any party to a dispute ap« 
plies to the Secretary of the Associa- 
tion under bye-law 5 for the invocation 
of arbitration. Applying the principles 
enunciated by the ‘Supreme Court and 
the Madras High Court, it has to be 
held that the appellant had commenced 
the arbitration on the date when he 
issued the notice Ex, R/5 and that, 
therefore, the appellant’s claim was the 
subject of pending arbitration within 12 
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months of the occurrence of the event. 
The appellant’s claim is, thus,.not bar- 
Ted under clause 19 of the Insurance 
policy, 

T. The learned counsel for the 
appellant contends that the question of 
limitation as well as the question of 
the liability of the Insurance Company 
to pay to the appellant the amount of 
loss or damage suffered by the latter 
should be left to the decision: of the 
arbitrator .or arbitrators. I cannot ac- 
cept this contention in view of the 
language of clauses 13, 18 and 19. Under 
clause .18, the award of the arbitrator 
is only a condition precedent to the fil- 
ing of a suit by the appellant against 
the Insurance Company. The award of 
the arbitrators would be binding on 
the parties only to this extent,- name- 
ly, that if in the suit filed by the ap- 
pellant, the Court holds that the Insur- 
ance Company is liable to pay to the 
appellant the loss or damage suffered 
by him, then, a decree will have to be 
passed in favour of the appellant only 
in respect of the quantum of the loss 
or damage determined by the arbitra- 
tors. It will be within the jurisdiction 
of the Court in such suit to determine 
the question whether the Insurance 
Company is absolved from its liability 
to pay the amount of loss or damage 
by -reason of the conditions prescribed 
under clause 13. 

8. The appellant has filed three 
applications, C. M. Nos, 41 to 43 of 1970 
in this appeal on the basis of Section 37 
of the Act for condonation of the de- 
lay in filing the application under Sec- 
tion 20 of the Act in case it is held 
that the application is barred by the 
time-limit fixed under clause 19 of the 
insurance policy. I have held that the 
application filed by the appellant is 
not barred by time. Therefore, these 
applications become superfluous and 
they are dismissed: 

9. In the result, the order of 
the learned lower Court is set aside 
and the case is remanded to him for the 
7 under Sec- 
tion 20 of the Act. The appeal is al- 
lowed; but there shall be no order as 


to costs, 
Appeal allowed. 





AIR 1972 DELHI 186 (V 59 C 44) 
V. S. DESHPANDE, J. | 

Mrs. Chinnamma Raini Guptara, 
Appellant v. Dewan Harish Chand, Res. 
pondent. 

S. A, O. No, 167 of 1968, D/- 24-9-7F 
from order of M, L, Jain, Rent Control 
Tribunal, Delhi, D/- 16-4-1968. 


DP/EP/C209/72/RSS/VBB 








1972 


(A) Delhi Rent -Control Act (1958), 
Section 14 (1), Proviso (i) (9) — The 
word “let” contemplates creation of 
new Tenancy. (Paras 4, 6, 7) 
; (B) T. P, Act (1882) — New lease 
m Test, 

(A + B) Where a tenant becomes 
an employee of the landlord and agrees 
jn terms of contract of service to re- 
side in the rented house during subsist- 
ence of service a new lease as contem- 
plated by proviso (i) to Section 14 (1) 
comes into existence in place of ordi- 
mary tenancy. And where a reélation- 
ship between the parties is purely of 
master and servant not . protected by 
any statute other than proviso (i) to 
Section .14 (1), sub-section (9) of Sec- 
tion 14 has no application. 

(Paras 4 & 6) 

The word ‘let? in the proviso (i), 
Section 14 (1) is not restricted only to 
first letting but also means the creation 
of subsequent. tenancy during currency 
of previous one, 

The new tenancy comes into exist- 
ence when.the terms of the existing- 
lease are so changed that new’ lease is 
incompatible with existing lease, Second- 
ly in the new tenancy there is a change 
In the relationship between the par- 
tles. (Para 4) 
Cases Referred: Chronological Paras 
(1900) 1 QB 426 = 82 LT 149, . 

Fenner v, ake 
(1844) 13 M. and W. 285 = 13 LJ. 
Ex. 377, Lyon v. Reed 

D. P. Wadhwa, for Appellant; R. K. 

Makhija, for Respondent, 


JUDGMENT — An order for evic- 
tion of the appellant from the premises 
belonging to the respondent was passed 
by the Controller under proviso (i) to. 
Section. 14 (1) of the Delhi Rent Con- 
trol Act, 1958 (hereinafter called the 
Act). The order was confirmed by the 
Rent Control . Tribunal, Hence this 
second appeal by the tenant under Sec- 
tion 39 of the Act. - 

2. The appellant occupied the 

premises of the respondent landlord 
fom October-November 1961. Accord- 
ing to the landlord, she did so from 
the very. beginning in the capacity of 
a servant of the -respondent master. 
The respondent is a doctor while the 
appellant is a nurse.. The respondent’s 
contention is that the occupation of the 
premises by the appellant from the very 
inception was by virtue of the employ- 
ment though a formal agreement of the 
conditions on which the appellant oc- 
cupied the premises came to be execut- 
ed in March 1962... The appellant on 
the other hand contended that she was 
ee peak tenant of the -respondent 
ordinary landlord from 

Penaia 1961 though she admitted to 


Chinnamma v., Dewan Harish (Deshpande J.) 


[Prs, 1-4] Delhi 187 


have executed the agreement in favour 
of the respondent in March 1962, which 
is at Exhibit A-1. According to this 


-agreement the appellant was to occupy 


the premises only so long as she serv- 
ed the respondent as a nurse. The res- 
pondent was to pay to her a salary of 
Rs, 30/- per month, 

3. The respondent later on termi- 
nated the services of the appellant by 
a notice dated 8th November 1965 and 
asked her to vacate the premises in ac- 
cordance with the above agreement. As 
the appellant refused to vacate the pre- 
mises, the respondent filed a petition 
for eviction under Section 14 (1) (i) of the 
Act and obtained an order of eviction 
against the appellant from the Control- 
ler which was confirmed by the Rent 
ars Tribunal. 


f o hearing the learned coun- 
sel Sint D . P. Wadhwa for the appel- 
lant and Shri R. K, Makhija for the 
respondent the following questions arise 
for decision in this appeal, namely :— 

(1) Whether the premises were 
“let” to the appellant “by reason of 
her being in the service or employment 
of the landlord? within the meaning of 
proviso (i) to Section 14 (1) of the Act? 

(2). Whether the appellant accepted 
from the respondent “a new lease” 
from March 1962 within the meaning 
of the Illustration to clause (f) of Sec- 
P 111 of the Transfer of Property 

ct 

(3) Is the agreement at Exhibit A-1 
contrary to the provisions of the Act? 

(4) Is the appellant protected by 
sub-section (9) of Section 14 of the Act 
from eviction? 

the 


The legal position on above 
questions appears to be as follows :— 


i. The word “let” used in proviso 
(i) to Section 14 (1) according to the 
learned counsel for the appellant, must 
be construed. to refer only to the first 
letting or to the first creation of a 
tenancy by the induction of the tenant 
into the possession of the premises. 
According to him, proviso (i) of Sec- 
tion 14 (1) requires that the first letting 
of the premises itself should be by rea- 
son of the service or employment and 
that an ordinary tenancy cannot be 
converted into a tenancy of the nature 
contemplated by proviso (i) by a subse- 
quent agreement during the subsistence 
of the ordinary tehancy. Reading the 
Act- as a whole, it does not appear that 
the word “let” is used in the Act to 
mean only the first letting and not the 
creation of a subsequent tenancy dur- 
ing the currency . of a previous one. 
For instance, sub-section (6) of Sec, 14 
contemplates that a. transferee from a 
landlord may apply for the evictiqn of 
the tenant after the ` expiry of five 
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years from the date of the 
under proviso (e) to Section 14 (1), 
The same word “let” is used in proviso 
(e) also. The transferee landlord would 
not be a person who inducted the tenant 
into the possession of the premises. 
But even he is able to get the benefit of 
proviso (e) if he can show that the pre- 
mises were let for residential purposes 
and that they were required by him 
for his own residence etc. The word 
“let” is an ordinary word and is not a 
term of art. It has, therefore, to be 
construed in its ordinary sense. It 
simply means the creation of a tenancy. 
Under the provisions of the general law 
such as the Transfer of Property Act, 
tenancy may be created even when the 
tenant happens to be in possession from 
before the creation of the tenancy, 
For instance, an owner may sell his 
own house to another person though he 
is in possession of the house and agrees 
with the purchaser to continue in pos- 
session as a tenant. I am unable to 
agree with the contention, therefore, 
that the word “let” used in the 

means only the first letting and not a 
subsequent one. Even if, therefore, It 
is assumed in favour of the appellant 
that she was- in possession of the pre~ 
mises as an ordinary tenant of the res- 
pondent landlord, the tenancy of the 
nature contemplated by proviso (i) ‘to 
Section 14 (1) can be substituted later 
in place of the original tenancy and the 
said proviso (i) can be invoked after 
the change in the nature of the tenancy. 


2. The Illustration to Section ‘111 
(f) of the Transfer of Property Act says 
that a lease of immoveable property 
determines by implied surrender when 
a lessee accepts from the lessor a new 
lease of the premises during the con- 
tinuance of the existing lease. It is 
significant that Section 111 (e) refers 
_ to the determination of a lease by ex- 
press surrender which generally re- 
quired the giving up of possession by 
the tenant in favour of the landlord. 
Another distinct mode of determination 
of the lease is implied surrender under 
Section 111 (f. This is also called a 
surrender by operation of law. Vari- 
ous instances of such implied surrender 
are to be found in judicial decisions. 
It is necessary for the application of 
Section 111 (f) read with the Ilustra- 
tion thereof that a new lease must 
come into existence between the land- 
lord and the tenant during the cur- 
rency of the existing lease. What is 
a new lease would of course be a ques- 
tion to be decided on the circumstances 
of each case. But a convenient test’ is 
that when the terms of the existing 
lease are so changed that the new lease 
is incompatible with the existing lease, 
then the existing’ lease would be deems 
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ed to have been impliedly surrendered 
within the meaning of Section 111 (f). 
In the present case, if it is assumed that 
the appellant was an ordinary tenant 
of the landlord then the terms of oc- 
cupation agreed to between the parties 
by the agreement at Exhibit A- were 
totally different By the new terms, 
the tenant was not to pay any rent to 
the landlord and was to stay in the 
premises only during the currency of 
the employment. The landlord was on 
the other hand to pay the tenant Rupees 
30/- for her services. The new terms 
are thus incompatible with an ordinary 
tenancy if it existed between the para 
ties prior to March 1962, 


5. It may be that the object of 
the new agreement in March 1962 was 
not to demand a surrender of the pre- 
mises from the appellant in favour of 
the respondent. But Section 111 (f) 
would apply even if the tenant is a 
party to.some act which has some ob~ 
ject other than that of a‘ surrender but 
which object cannot be effected whilst 
tenancy con« 
tinues to be the same and the validity 
of which act the tenant is by law estop- 
ped from disputing. (Lyon v. Reed, 
(1844) 13 M. & W., 285 and Fenner v. 
Blake, (1900) 1 QB 426). 


6. Another test of a new tenancy 
is a change in the relationship between 
the parties. The agreement of March 
1962 replaced an ordinary tenancy by 
a new one which had a double charac- 
ter, namely, (a) the relationshin of a 
tenant and landlord; and (b) the rela- 
tionship of master and servant. The 
agreement in fact does not concede the 
status of a tenant to the appellant at 
all However, even if it is conceded 
that she was a tenant, yet it is undeni- 
able that the tenancy was not of an 
ordinary kind but of a special kind from 
March 1962 onwards, For this reason 
also the new tenancy was inconsistent 
with the old one. It-.operated, there- 
fore, as an implied surrender of the old 
tenancy under Section 111 (f) of the 
Transfer of Property Act. 


3. The agreement of March 1962 
creates the kind of tenancy which is 
expressly contemplated by proviso (i) 
to Section 14 (1). It is, therefore, not 
contrary to the Act. If a tenant were 
to agree to forgo the protection: of the 
Act in favour of the landlord, it may 
be argued that such an agreement 
would be void being contrary’ to the 
Act and as there-is no estoppel against 
a statute based on public policy, the 
tenant may not be estopped from claim- 
ing the protection of the Act in spite 
of an agreement not to claim the bene- 
fit of the Act. But Exhibit A-1 is not 
an agreement waiving the benefit of the 
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Act buf is on the contrary an agree~ 
ment contemplated by the Act. 

4, Sub-section (9) of Section 14 pro~ 
tects the Possession of the tenant who 
is sought to be evicted under proviso (i) 
to Section 14 (1) if there is a bona fide 
dispute between him and the landlord 
as to whether the tenant has ceased to 
be in the service or in the employment 
of the landlord. Such a dispute may 
arise when the termination of the em- 
ployment is not at the sweet will of 
the master but is governed by the provi- 
sions of the Constitution or of a statute 
such as Article 311 of the Constitution 
and the Industrial Disputes Act, 1947. 
But the relationship between the par- 
ties is purely one of master and servant 
not protected by any statute other than 
the proviso (i) to Section 14 (1). . Sub- 
section (9) of Section 14 has, therefore, 
no aera to this case, 


The appellant is a Tady and 
hardship to her by eviction may be 
lessened by giving her sometime to 
vacate the premises. The appellant is, 
therefore, granted six months time T 
vacate the premises provided she goes 
on paying rent as ordered by the Con~ 
mE under Section 15 (2) of the Act 

The appeal is dismissed buł 
without any order as to costs. i 

Appeal dismissed, 
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Subhash Chander, Appellant v. Shri 
Ram Singh and others, Respondents, 

F, A. O. No. 6-D of 1965, D/- 23-9- 
1971, from order of G. C. Jain, Motor 
Accidents Claims Tribunal, Delhi, D/« 
1-10-1964 

(A) Motor Vehicles Act (1939), Sec- 
tion 110-B — Claim for damages — 
Negligence — Onus of proof normally 
on plaintiff — Where facts and circums- 
tances make out a clear case of neglig- 
ence, it is for defence to prove that he 
was not negligent. AIR 1966 SC 1750 
and Halsbury’s laws of ‘eo (2nd 
Edn, Vol. 23, page 671), Rel. ( 
Ref :— Evidence Act (1872), Ss. 101- 104). 

(Para 6) 

(B) Motor Vehicles Act (1939), Sec- 

a 110-B —Damages — Determination 


While perfect compensation for per- 
sonal injuries is hardly possible and 
would also be unjust, what is required 
is a fair compensation. In determining 
fair compensation following factors 
must be collectively considered (1) spe- 
cial damages (2) loss of future earnings 
(3) expenses incurred as a result of in- 
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Juries (4) damages for pain, sufferings 

and loss of amenities of life. It would 

pe prone to consider each item indivi- 
y. 


In a case where a young boy seven 
years old sustained injuries as a result 
of which he was unable to walk without 
a surgical shoe or to take part in any 
activity, debarred from employment in 
certain avenues, compensation for future 
loss was raised by High Court from 
Rs. 3,000/- to Rs. 7,500/-. 1969 Acc CJ 
99 (C. A.) and (1879) 4 QBD 400 and 
AIR 1971 SC 1624, Rel on. AIR 1970 
Madh Pra 172, Foll; AIR 1970 Mys 13, 
Dist. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1624 = 1971 Acc CJ 

206, Sheikhunpura Transport Co. 

© Ltd. v. Northern India Trans- 
„porters Insurance Co, Ltd. £0 

‘AIR 1970 Madh Pra i72 = 1970 

Ace CJ 189, Vinod Kumar Shri- 
vastava vV, Ved Mitra Vohra 11, 
12, 14 

AIR 1970 Mys 13 = 1970 Acc CJ 

221, Govt. of India v. Jeevaraija 


Alva 13 
1969 Ace CJ 99 (C. A.), Fletcher v. 

Autocar and Transporters Ltd, 9 
ATR 1966 SC 1750 = 1966 Acc CJ 

57, Municipal. Corpn., Delhi v. 
: Subhagwanti , 6 
AIR 1960 Mys 222 = 38 Mys LJ 

323, Ganapathi Bhatta v. State 

of Mysore 13 
(1879) 4 QBD 406, Phillips v. 

London and South Western Rly, 


Co, 

(1873) 8 Ex 231 = 29 LT 180, Row- 
ley v. London and North Western 
Rly. Co. 9 


G. R. Chopra, for Petitioner; Anoop 
Singh, for Respondents Nos, 2 and 3. 


JUDGMENT .— Subhash Chander 
has come up in appeal under S. 110-D 
of the Motor Vehicles Act against the 
order of the Motor Accidents Claims 
Tribunal, asking for enhancement of 
compensation. The respondents have 
also filed cross-objections praying for 
the of the application for 
grant of compensation. 


2. Subhash Chander, aged about 


.7 years, was going on Coronation Road 


at about 7.30 A. M. on 10-6-1962 when 
bus No. PNG 2291, belonging to the 
State of Punjab and driven by Ram 
Singh, respondent, came from behind 
and hit him. Subhash Chander suffered 
various injuries and was admitted to the 
hospital. He made an applicatio 
compensation claiming Rs. 55 000, a 

compensation for the injuries suffered 
by him because of the accident result- 
ing from negligence and rash and reck- 
less driving by Ram Singh, respondent 
This application was contested by the 
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respondents and they alleged that Su- 
bhash Chander was injured due to his 
own fault. 


3. The Tribunal found that it 
was the rash and negligent driving of 
Ram Singh, respondent, that had caus- 
ed the injuries and awarded compensa~ 
tion of Rs. 4,090/-. 


A, In order to prove the neglig- 
ence of the driver, the appellant had 
produced Ramji Das A. W. 1 and Ishar 
Das A: W. 2. Both these persons are 
the eye; witnesses.. Ramji Das has stated 
that he had seen Subhash Chander 
coming towards him. From his back 
the bus in question came and hit him. 
At the time of the accident Subhash 
Chander was about one foot from the 
pavement. He also stated that the bus 
came to a stop after 8 to 10 | steps. 
Nothing material was suggested in cross- 
examination. was the case of 
Ishar Das who had corroborated Ramji 
Das A. W. 1. Both these witnesses were 
present ar the spot when. the police 
came and their statements were record- 
ed by the police. 

5. -The witnesses produced by the 
respondents stated that the pavement 
on the side of the road is ‘kachha’. On 
one side it had been dug and the earth 
had been stacked. There was a bus on 
one side and the child had suddenly 
appeared from the back of the station- 
ary bus and came up in front of the 
bus in question. It was for that rea- 
son that the accident. took place. I can- 
not believe these witnesses since 
no such suggestion was made by the 
respondents to the witnesses produced 
by the appellant, nor was tbis fact 
stated by the respondents in their 
written statements. I also find that 
Sardar Singh R. W. 3 does not sup- 
port. the respondents’ case and ac- 
cording to him the accident had taken 
place in the manner in which the ap- 
pellant alleged. This witness was not 
poe declared hostile by. the respondents. 

In the light of the evidence cussed 
above, the Tribunal was correct in hold- 
ing that the accident had taken place 
because of the rash and negligent driv- 
ing of Ram Singh, respondent No. 1. 


6. Where a person is going just. 


next to the pavement and a vehicle 
comes from the back and knocks him 
down, the facts themselves show the 
negligence of the driver. It is true that 
ordinarily. the burden of proving negli- 
gence is on the person who alleges it. 
However, the circumstances of a parti- 
cular case may speak for them- 
selves and show negligence on the 
part of the driver of a vehicle 
‘ In these -circumstances it will be 
the duty of the driver and owner of 
the vehicle to disprove negligence, 
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Halsbury’s Laws of England (2nd Edi- 
tion Vol. 23 at page 671) reads thus :— 
“An exception to the general rule 
that the burden of proof of the. alleged 
negligence is in the first instance on the 
plaintiff occurs wherever the facts al- 
ready established are such that the pro- 
per and natural inference immediately 
arising from them is that the injury 
complained of was caused by the defen- 
dant’s negligence, or where the event 
charged as negligence ‘tells its own 
story’ of negligence on the part of the 
defendant, the story so told being clear 
and unambiguous. To these cases the 
maxim res ipsa loquitur applies. Where 
the doctrine applies, a presumption of 
fault is raised against the defendant, 
which if he is to succeed in his defence, 
must be overcome by contrary evidence, 
the burden on the defendant being to- 
show how the act complained of could 
reasonably happen without negligence 
on his part”. 
Their Lordships . of the Supreme -Court 
Delhi v, Subhag- 
wanti, 1966 Acc CJ 57 = (AIR 1966 
SC 1750) while discussing. this. principle 
observed thus :—- 


“It is true that the normal rule is 
that it is for the plaintiff to prove negli- 
gence and not for the defendant to dig- 
prove it. But there is an exception to 
this rule which applies where the cir- 
cumstances surrounding the thing which 
caused the damage are at the material 
time exclusively under the control or 
management of the defendant or his 
servant and the happening is such as 
does not occur in the o course 
of things without negligence on the 
defendant’s part.” 

T. Dr. Mrs, S. B. Kolhi, Reader 
in Orthopaedics, Maulana Azad Medical 
College, appeared as A. W, 6 and has 
described the injuries sustained by - the 
appellant. The appellant was admitted 
in the hospital on 10th June, 1962, and 
was discharged on 27th August, 1962. 
At the time of injury it was found that 
his left leg had a compound lacerated 
wound muscle deep 7” X 4”, left great 
toe partially amputated; right lez medial 
sight of the foot and heel full thick- 
ness skin lost; and abrasion on the 
right eye, X-Ray revealed chip frac- 
ture at the base of the distal part of 
the great toe with displacement of 
epiphysis, Distal phalanx of the big toe 
was amputated. Operation for skin 
grafting was done on the left leg. Ac- 
eording to this Doctor, the appellant 
will have a permanent disability) due- 
to the loss of tissue under the heel 
There was no possibility of. the appel- 
lant developing tissue under the -heel 
because of his youth He will be re- 
quired to wear a surgical shoe to re- 
lieve him of the pain in walking any 
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distance. In case he walks without any 
surgical shoe it is likely that scar adhe~ 
rent to the heel bone may give way. 
The Tribunal found that the appellant 
has got a permanent disability inasmuch 
as he cannot put his right leg heel on 
the ground without a use of surgical 
shoe. It was also found that he can- 
not get an active job like:an employ- 
ment .of police or military, It . thus 
awarded Rs. 3,000/- for probable future 
loss by reason of diminished capacity 
to work. Rs. 1,000/- were allowed on 
account of personal sufferings and loss 
of enjoyment of life, while Rs, 290/- 
were allowed on account of expenses 
incurred by the petitioner. Thus, a 
total sum of Rs. 4,290/- was allowed. 
After deducting Rs, 200/-, which had 
been awarded to the appellant by the 
Magistrate trying Ram Singh, respon- 
dent under Section 279/338, I, P. C., the 
Tribunal granted an award ae Rs. 4,090/=. 


8. Mr. G R Chopra, Yearned 
counsel for the appellant, contends that 
the amount awarded by the Tribunal 
under heading ‘probable future loss of 
income by reason of incapacity and 

ed capacity of work’ is un- 
reasonably low and should be enhanced. 

9. The Court of Appeal in Eng- 
land in Fletcher v, Autocar and Trans- 
porters Ltd., 1969 Acc CJ 99 (C. A) 
observed that it was well settled that 
in actions for personal injuries it’ was 
wrong to attempt to give an equivalent 
compensation for the injury sustained. 
Perfect compensation ‘was hardly pos- 
sible and would be unjust. What was 
required was that fair compensation. 
should be awarded. Lord ` Denning, 
M, R. quoted the following passage of 
Cockburn, C. J, with approval, (Phil- 
lips v. London & South Western Rly. 
Co., (1879) 4 QBD 406: 


."The compensation should be com- 
mensurate to the injury sustained, But 
there are personal injuries for which 
no amount of pecuniary damages would 
afford adequate compensation, while on 
the other hand, the attempt to award 
full compensation in damages might be 
attended with ruinous SS to 
defendants ... ... erally speak- 
ing, we agree with the rele: as laid down 

Brett, J., in Rowley v. pondon ang 
North octane Rly. Co.. ( (1873) 8 
231) that a jury in these cases ae 
not attempt to give damages to the full 
amount of a perfect compensation for 
the pecuniary injury, but must bg a 
reasonable view of the case, and give 
what they consider under all the cir- 
cumstances a fair compensation.” 

It was further observed that after de~ 
termining the loss under the various 
accepted heads. namely, (i) special 
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damages, (ii) loss of future earnings, 
(iii) additional expenses incurred as a 
result of the injuries (iv) damages for 
pain and suffering and loss of ameni- 
ties of life, the Courts should consider 
whether the total thus worked out is a 
fair compensation, and reduce or in- 
crease the amount accordingly. These 
items are not separate heads of com- 
pensation but are only aids to arrive 
at a fair and reasonable compensation. 
It was wrong.to deal with each item, 
separately and: then add them up since 
there was a risk of overlapping and 
duplication. Lord Denning, M. R. ob- 
served thus :— 

"I think that the Judge was wrong to 
take each of the items separately and 
then just add them up at the end. The 
items are not separate heads of com- 
pensation. That was made clear by the 
decision of this Court in Watson v. 
Powles, given after the Judge had given 
his judgment. - 

“There is only one cause of action for 
personal injuries, not several causes of 
action for the several items. The award 
of damages is, therefore, an award of one 
figure only, a composite figure, made up 
of several parts ............ At the end all 
the parts must be brought together to 
give fair compensation for the injuries”. 


There is, to my mind, a considera- 
able risk of error in just Siding up the 
items. It is the risk of overlapping”. ` 


10. Their Lordships of the 
Supreme Court in Sheikhunpura Trans- 
port Co. Ltd. v. Northern India Trans- 
porters’ Insurance Co. Ltd., 1971 Acc CJ 
206 = (AIR 1971 SC 1624) observed.— 


“The determination of the question 
of compensation depends on several im- 
ponderables, In the assessment of those 
imponderables, there is likely to be a 
margin of error”, 


11. .A_ Bench decision of the 
Madhya Pradesh High Court in Vinod 
Kumar Shrivastava v. Ved Mitra Vohra, 
1970 Acc CJ 189 = (AIR 1970 Madh Pra 
172) while. dealing with the question of 
ene of compensation . observed 
us:— 


“Now the task of assessment of 
damages for non-pecuniary damage in 
personal injury actions is a difficult one, 
for human ‘suffering’ resulting from any 
serious bodily injury cannot from its 
very nature be valued in terms of money. 
But as the injured can be awarded only 
monetary compensation, the Courts make 
an endeavour as best as they can to 
quantify non-pecuniary damage in terrns 
of money having regard to the injury 
and the damage resulting from it. In 
the process of application, the wide dis- 
cretion that the Courts exercise in mak- 
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ing awards of compensation, like any 
other judicial discretion, has canaliz- 


ed itself into a set of rules, These 
rules are. (1) The amount of com- 
pensation awarded must be reasonable 
and must be assessed with modera- 
tion; (2) Regard must be had to awards 
made in comparable cases; and (3) The 
sums awarded should to a considerable 
extent be conventional. It is only by 
adherence to these self imposed rules 
that the Courts can decide like cases in 
like manner and bring about a measure 
of predictability of their'awards, These 
considerations are of great importance if 
administration of justice in this field is 
to command the respect of the com- 
munity”, 


12. The learned counsel for the 
appellant has drawn my attention to 
various cases in order to show compensa- 
tlon- awarded to the injured in some 
similar circumstances. In Vinod Kumar 
Shrivastava’s case, 1970 Acc CJ 189 == 
(AIR 1970 Madh Pra 172) (supra), the 
claimant was a student, aged 17 years and 
had received compound fracture of Tibia 
and Fibula bones with the result that 
the leg was immobilished for three 
months, Though there was no appreci~ 
able permanent disability, he was award- 
ed Rs. 5000/- 


13. The Bench decision of the 
High Court of Mysore in Govt. of India 
v. Jeevaraja Alva, 1970 Acc CJ 221 =! 
(AIR 1970 Mys 13) quoted with approval 
their earlier decision in Ganapathi Bhatta 
v. State of Mysore, 38 Mys LJ 323 = 
(AIR 1960 Mys 222) wherein Somnath 
Iyer, J. observed thus:— 


‘In an action for damages for per= 
sonal injuries caused to the plaintiff in 
an accident the plaintiff is entitled to be 
compensated for the pain and suffering 
undergone by him’as a result of the ac- 
cident as also in respect of the general 
impairment of his health, if there has 
been any such impairment, and reduced 
capacity for work, if there has been 
lowering of his endurance or stamina in 
that regard, besides the special damages 
awardable to him for the expenses which 
he bad to incur for his treatment during 
the period he was an inpatient in the 
hospital”. 

After applying the above mentioned ob- 
servations, they found that Jeevaraja 
Alva, aged 12 years, who was a student, 
had received a compound fracture of 
lower end of his right forearm, a frac- 
ture on -the upper part of the ulna, a 
lacerated wound in the same region with 
bone fragments protruding out of the 
wound, fractures of both bones of left 
leg at the middle with overriding defor- 
mity and lacerated injury over the late- 
zal part of the upper portion of the right 
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forearm. He had remained in the hospi- 
tal from 18-7-1958 to 22-10-1958. The 
Injuries had left the claimant with a 
little difficulty in the movement of the 
right hand and right elbow and weak- 
ness of the left leg. These were consi- 
dered as handicaps for the body, and 
the boy had to be-careful in using the 
fractured leg and arm while playing 
games, It was further found that he 
was not able to write fast and that he 
could not lift any book or article in his 
right hand without causing. pain. In 
these circumstances the claimant was 
given compensation of Rs, 25,000/-, 


14, The intates received by the 
claimant In Jeevaraja Alva’s case have 
no reasonable comparison to the injuries 
received in the instant case, and can~ 
not be any helpful guide. However, 
Vinod Kumar  Shrivastava’s case, 1970 
Ace CJ 189 = (AIR 1970 Madh Pra 172) 
(supra) is somewhat similar to the in- 
stant case. In that case there was no 
appreciable permanent disability in spite 
of the compound fracture of Tibia and 
Fibula resulting in immobilisation of the 
leg for 3 months. The claimant was aged 
17 years and was a student. In the in- 
stant case, the appellant is admittedly 
not in a position to walk comfortably 
‘without a surgical shoe and if he would 
walk without that shoe he 1s bound to 
get pain. He would not be able to take 

in any activity without that shoe. 
e will be debarred from taking em- 
ployment, because of the permanent de- 
fect, in certain avenues of life. In these 
circumstances, in my opinion, the award 
of Rs. 3,000/- by the Tribunal under the 
heading “probable future loss by reason 
of incapacity and diminished capacity of 
work” is quite on the low side. It should 
be higher than the amount awarded in 
Shrivastava’s case, I would thus enhance 
the compensation under this heading from 
Rs. 3,000/- to Rs. 7,500/-. I would main- 
tain the award of Rs, 1,000/- and Rupees 
290/- allowed under the other two head- 
thus come to 
Deducting Rs, 200/- allowed 
to the appellant by the Magistrate, the 
amount of compensation would come to 
Bs, 8,590/-, 


15. The result Is that while the 
tross-objections filed by the respondents 
are dismissed. the appeal is allowed and 
the compensation awarded to the appel- 
lant is enhanced to Rs. 8590/-. The ap- 
pellant will also be entitled to costs, 


Appeal allowed: cross 
objections dismissed. 
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AIR 19/2 DELHI 193 (V 59 C 46) 
B. C. MISRA J. 

Roop Chand and others. Petitioners 
v. Jawahar Lal Ram Gopal and. others. 
‘Respondents. 

Civil Revn. No. 122 of 1971. D/- 19-4- 

1971. from order of R. P. Gupta. Sub J. 
lst Class, Delhi D/- 4-3-1971. 
_' Civil P. C. (1908) Order 6 Rule 17, 
Order 7 Rule 11, Order 8 Rule 9 — Court 
determining correct valuation and direct- 
ing plaintiff to amend valuation in plaint 
~— Defendant has no right to file written 
statement to amended plaint. 


Where on obiection by the defendant 
fo the valuation of the suit, the court 
determined the correct valuation for pur- 
poses of Court fees and directed the plain- 
tiff to amend the valuation in plaint and 
put proper Court fees at the enhanced 
value. the amendment cannot be called 
amendment of the pleadings requiring a 
written statement. Court is bound to re- 
fect the plaint under Order 7 Rule 11 if 
the plaintiff fails to correct the valuation 
as determined by Court. So long as the 
order of the Court directing the amend- 
ment of plaint is operative. the defendant 
cannot be allowed to have a right to file 
a written statement to the. amended port- 
fon of the plaint by any principle of law. 
AIR 1966 Punj 162 Distinguished. 

(Para 7) 


Cases Referred: Chronological Paras 
AIR 1966 Punj 162 = 67 Pun LR 

335. New Bank of India Ltd. v. 

Smt. Raj Rani - 6. 7 
. A. N. Goya, for Petitioner. ; 


ORDER :— This revision was admitt- 
ed on 25th March. 1971. and it came up 
for confirmation of the stay proceedings 
before me on 5th April. 1971. when T.dir- 
ected the revision itself to be listed for 
hearing and also sent for the records. I 
have heard the revision. The revision is 
directed against the order of the Sub- 
ordinate Judge Ist Class, Delhi. dated 4th 
March, 1971 by which he has refused the 
defendant an opportunity to i 
amended written statement to the plaint. 


2. The brief facts of the case are 
that the plaintiffs on 6th June, 1967 in- 
stituted a suit against the defendants for 
recovery of possession of an immovable 
property and for compensation and mesne 
profits and in paragraph 9 of the plaint. 
they stated that the value of the claim for 
possession was Rs. %,000/. being the 
market value of the suit premises and 
for purposes of compensation and mesne 
profits, its value was Rs. 1.864.80. 

3. The summonses of the suit were 
served on the defendants who filed a 
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written statement contesting the suit 
and in particular they contested para- 
graph 9 of the plaint and stated that the 
contents of paragraph 9 were wrong and 
denied and they contended that the 
market value of the suit premises was 
much more than Rs. 40,000/-. 

4, On the pleadings of the parties 
a number of issues were framed and the 
issues which are material before me are 
issues Nos. 16 and 19. Issue No. 19 was 
to the effect whether the suit had been 
correctly valued for purposes of Court- 
fee and jurisdiction and issue No. 16 was 
to the effect whether the Court had 
pecuniary jurisdiction ‘to try the suit. 
The parties led some evidence and the 
learned Subordinate Judge by his order 
dated 6th Januarv. 1971. decided the 
aforesaid issues and in respect of issue No. 
19 he recorded a finding that the market 
value of the portion of the property in 
dispute was Rs. 10.000/- and he con- 
sequently answered issue No. 16 in favour 
of the plaintiff. f 

5. As a result of the finding of 
the Court on issue No. 19 the market 
value of the property was. determined to 
be Rs. 10,000/- instead of Rs. 5,000/- as 
alleged in the plaint and the Court finally 
gave an opportunity to the plaintiffs to 
amend their plaint and put proper court- 
fees on the enhanced value of the relief 
of possession. ïn pursuance of the said 
order, the plaintiffs amended the plaint in 
which they alleged as follows:— 

“That, the value of the claim for pos- 
session is ‘Rs. 10.000/- (Rs. ten thousand) 
being the market value of suit premises 
decided by this Court vide order dated 
6th January. 1971 and for purposes of 
compensation and mesne profits the value 
of the suit is Rs. 11,864.80 paise.” 

After the amended plaint had been filed. 
the defendants applied to the Court for an 
opportunity to file a written statement to 
the amended plaint which has been re- 
Court by the impugned 


6. ` I have heard the learned coun- 
sel for the petitioners. He has relied on 
New Bank of India Ltd. v. Smt. Rai Rani 
AIR 1966 Puni 162. where I. D. Dua. J. 
(as his Lordship then was) observed as 
follows:— 

‘In my opinion, the crucial test is: 
what is the nature ‘of the order passed by 
the Court when permitting a fresh plaint 
to be filed. If at that time the Court does 
not intend to restrict a fresh plea to be 
raised merely as supplementary to the 
trial already held and if it permits a plaint 
to be filed so that the entire trial could 
begin from the stage of pleadings. then. 
in my opinion, it is certainly open to the 
defendant to put in a fresh written state- 
ment untrammelled by his pleas in the 
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earlier written statement. It would un- 
doubtedly be for the Court to consider 
how far to believe the truth of the plea 
in the amended: written statement in face 
of the earlier pleading and unless cogent 
and convincing grounds are shown for 
going back on the earlier pleas, the 
Court. would in all probability rule out 
the subsequent plea as an afterthought. 
I have. however. not been able. as. at 
present advised. to follow as to how the 
fresh written statement can be control- 
led by Order 6 Rule 7 of the Code, 
when the original order calling upon the 
defendant ‘to file a fresh written state- 
ment to the amended: plaint is not so 
qualified. 


"On. behalf of the respondent it has 
been urged with certain amount of force 
that in the case in hand it must be 
deemed that the Court below had not 
reopened the entire trial but had merely 
directed the plaintiff to add to the relief 
clause an additional relief and that the 
‘defendants were also accordingly per- 
mitted merely to answer to this addi- 
tional plea and not to put in an absolutely 
fresh written statement. Whether or not 
the Court below intended to adopt this 
procedure is far from obvious and its 
order is certainly not clear and explicit 
in this respect. I can see that the amend~ 
ment in the plaint is of a formal nature 
but in the absence of any restriction plac- 
ed by the Court below I am unable as at 
present advised. to hold that as a matter 
of law the defendant can be debarred 
from putting in afresh written statement 
to a fresh plaint filed in pursuance of 
an unqualified order.” 


T. I have carefully perused ‘the 
said authority. In my opinion. it has no 
application to the facts of the present 
case. In this case. the plaintiffs did not 
seek out any amendment. The Court de- 
cided one of the issues against them and 
came to the conclusion that the obiec- 
tion of ‘the defendants with regard to 
jurisdictional value of the plaint would 
prevail to a certain extent and it found 
that the valuation given in the plaint 
was low and it should be corrected to 
Rs. 10.000/-. In pursuance of the said 
order, the Court was bound to reauire 
the plaintiffs to correct the valuation 
and also to pay the requisite stamp duty 
and if the plaintiffs failed to do so. the 
Court had to reject the plaint under 
Rule 11 of Order 7 of the Code of Civil 
Procedure. This can by no stretch be 
called amendment of the pleadings re- 
quiring a written statement. The defen- 
dants cannot be allowed to deny para- 
graph 9 of the amended plaint or to show 


that the Court had not decided the 
issue or that the value of the claim 
for possession was not Rs. 10.000/- as 
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determined by the Court. So long as the 
order of the Court deciding the issue was 
operative, both the parties were bound 
by the same and their remedy. if any, 
was to challenge it by way of appeal ore 
otherwise in an appellate Court. but no 
further issue or contest on the same 
question can be permitted. Where the de- 
fendant does not have a right to contest 
an amended portion of the pleadings. he 
cannot. by any principle of law. be 
allowed to have a right to file a fresh 
written statement. nor has the Court 
called upon the defendant as in the New 
Bank of India AIR 1966 Puni 162 (supra) 
to file a written statement and so he has 
no right to do so. 


8 As a result. I hold that the 
order of the lower Court is correct and 
the revision is misconceived and is dis- 
missed with no order as to costs. 


Revision dismissed. 


AIR 1972 DELHI 194 (V 59 C 47 
T. V. R. TATACHARI, J: 


Prithi Singh Jain, Petitioner v, Hem 
Chand Jain and another, Respondents. 
fe = M. (M) No. 36 of 1971, D/- 14-7~ 
71. 


Constitution of India, Article 227 — 
Petition under — Interference by 
Court. 


Where in an order under Section 19 
of Slum Areas (Improvement and Clear- 
ance) Act 1956, the view taken by the 
Competent Authority was not based on 
any material evidence, the High Court 
could interfere. 1967 Delhi LT 642. 
Ref. (Para 8) 


Cases Referred: Chronological Paras 
AIR 1971 Delhi 240 = C. W. No. 

600 of 1970, D/- 27-11-1970, Said- 

ud-Din v. Mahabir Singh 8 
1967 Delhi LT 642, Pioneer Chemi- 

cal Co. v. Suraj Bhan Prem Raj 8 


Satish Chander, for. Petitioner; R. L. 
Sharma, for Respondents, 


ORDER:— The petitioner; Prithi 
Singh Jain, filled this petition under Arti- 
cle 227 of the Constitution of India pray- 
ing that an order (Annexure X), dated 
22-12-1970 passed by Shri D. K. Poddar, 
Competent Authority, Slum Areas, grant 
ing permission for the institution of a 
suit or other proceedings for obtaining 
a decree or order for ‘eviction of the 
petitioner from the suit premises which 
consists of one room and one godown, be 
quashed. The respondents to the peti- 
tion are (1) Shri Hem Chand Jain, and 
(2) Shri D. K. Poddar., Competent 
Authority, Slum Areas, Delhi, . 
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2. Respondent No, 1 is the owner 
of the premises No. 2799 in Kinari Bazar, 
Dariba Kalan Delhi-6, and the petitioner 
is his tenant in respect of one room and 
one kitchen (godown) in the said pre- 
mises. Respondent No. 1 filed an appli- 
cation (Annexure A) under Section 19 
of the Slum Areas (Improvement and 
Clearance) Act, 1956, for permission to 
institute a suit or proceedings for obtain- 
ing a decree or order for eviction of the 
petitioner on the ground of bona fide- 
personal requirement of respondent No. 1 
for his residence, 


3. The petitioner fled a written 
statement (Annexure B) admitting the 
tenancy but challenging the ground 
pleaded for his eviction. He also dis- 
puted the extent of accommodation in his 
occupation mentioned in the application. 
According to him. he was also a tenant 
with respect to two Saibans besides the 
room and the kitchen (godown), and had 
also a right to use the roof for the pur- 
poses of sleeping and basking in the sun. 
As regards his status, he stated that he 
was hardly earning about Rs. 60/- per 
month by supplying hosiery goods from 
shop to shop, and that he had to main- 
tain himself and his wife with the said 
amount. He, therefore, pleaded that he 
would not be able to acquire alternative 
accommodation if evicted. 


4. Respondent No. 1 filed a re~ 
plication (Annexure C) reiterating his 
contentions. He also stated that the son 
of the petitioner was living in Darya 
Ganj and earning about Rs. 800/- per 
month, that the wife of the petitioner was 
also living with her son, and that the 
petitioner himself was mostly liv- 
ing with his son at Darya Gani 
and was carrying on the business of 
selling terylene and imported clothes 
material on the “Thara” of Radha Fancy 
Stores, Chandni Chowk, Delhi, and earn- 
ing about Rs. 500/- per month. 


5. The petitioner filed a counter 
affidavit (Annexure F) in reply to the 
aforesaid replication, in which he stated 
that he and his wife were living in the 
suit premises, that the allegations in the 
replication to the contrary were false, 
that his son and his son’s wife and chil- 
dren who were living in Darya Ganj 
came frequently to his house, that he 
and his wife were living on the sum of 
about Rs. 60/- per month which he was 
earning by supplying hosiery goods from 
shop to shop, that it was false to allege 
that he was carrying on any terylene or 
cloth business. at the “Thara” of M/s. 
Radha Fancy Store or any other place, 
and that he could not get another alter- 
native accommodation within his small 
income. 

6. The Competent Authority. by 
pi order (Annexure X), dated 22-12-1970, 
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held that the petitioner and his wife 
were’ living in the suit premises, that 
the petitioner was not carrying on any 
business of cloth .as alleged in the ap- 
plication of respondent No. 1, and that 
the income of the petitioner was only 
about Rs, 60/- per month as pleaded by 

. However, the’ Competent Authority 


took ‘the view that since the petitioner 


stated in his affidavit that his son and 
his son’s wife and children come and stay 
with him sometimes, it was clear that 
the petitioner was on speaking terms with 
his son, and that as no affidavit of the 
son was filed, he had no option but to 
include the income of the son viz Rupees 
800/- per month in the income of the 
petitioner. In that view, the Competent 
Authority concluded that an income of 
Rs, 860/- per month wag available to 
the petitioner and his son, and that alter- 
native accommodation would be easily 
available to the petitioner, in case he is 
evicted. In the result, the Competent 
Authority granted permision to respond- 
ent No. 1 to institute a suit or proceed- 
ings for eviction of the petitioner from 
the suit premises. It is against the said 
order that the present petition has been 
filed by Prithi Singh Jain under Art. 227 
of the Constitution praying that the 
aforesaid order of the Competent Autho- 
rity be quashed, 


7. In opposition to the petition, a 

ey was filed on behalf of aaae i 
o. 1. 

Shri: Satish Chander, learned counsel 
for the petitioner, contended that the 
Competent Authority ought not to have 
taken into consideration the income of 
the petitioner’s son in determining the 
income of the petitioner merely because 
the petitioner was on speaking terms 
with his son and no separate affidavit 
was filed by the son. There is consider- 
able force in-the contention of the learn- 
ed counsel. In the application (Annexure 
A) under Section 19 of the Slum Areas 
(Improvement and Clearance) Act, res- 
pondent No. 1 did not make any mention 
about the availability of the son’s income 
to the petitioner. In the written state- 


- ment (Annexure B), the petitioner clear- 


ly stated that he was earning his living 
by supplying hosiery goods from shop to 
shop and was hardly earning thereby 
about Rs, 60/- .per month which was 
barely sufficient for his and his wife's 
maintenance. It was in his replication 
(Annexure C) that respondent No. 1 stat- 
ed for the first time that the petitioner’s 
son was earning about Rs. 800/~ per 
month, that the petitioner's wife was 
staying with the son. and that the peti- 
tioner also was mostly staving with his 
son at Darya Gani. The said allegations 
were denied by the petitioner in his 
counter-afidavit (Annexure F). It was 
not the case of respondent No. 1 that the 
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petitioner and his son constitute members 
of a joint Hindu Family. His only allega- 
ton was that the petitioner and his wife 
were living with the son at Darya Gani. 
That circumstance by itself cannot and 
does not necessarily mean that the income 
of the son was that of the petitioner or 
that it was available to the petitioner as of 
right. The observation of the Compet- 
ent Authority that the petitioner was on 
speaking terms with his son could not ob- 
viously be a ground for treating the in- 
come of the petitioner’s son as that of the 
petitioner. The absence of any affidavit 
of the son in the circumstances was 
clearly immaterial. The initial burden of 
proving that the income of the son was 
available to the father as of right was 
upon respondent No..1. No evidence at 
all was adduced by respondent No. 1 to 
establish the same. Respondent No. L 
did not plead specifically in his replica- 
tion that the income of the son was avail- 
able to the petitioner as of right. He 
merely stated that the petitioner’s son was 
very well placed earning about Rs. 800/- 
per month, and that the petitioner and 
his wife were living mostly with the son. 
The latter allegation. was denied by the 
petitioner. These was therefore no neces- 
sity for the son also to file an _ affidavit 
denying the allegations of respondent 
No. 1. Thus, there was no evidence at all 
on the record to support the view taken by 
the Competent Authority that the income 
of the son was available to the petitioner. 
The conclusion of the Competent Autho- 
rity which was not based on’ any evidence 
cannot be sustained. 


8 Shri L. R. Sharma. learned 
counsel for respondent No. 1. referred to 
the decision of I. D. Dua C. J. in Pioneer 

` Chemical Co. v. Surai Bhan Prem Raji, 
1967 Delhi LT 642. in which the learned 
Chief Justice observed that a petition 
under Article 227 is an extra-ordinary 
remedy by way of superintendence given 
by the Constitution. and that this Court 
would interfere under Article 227 onlv in 
cases disclosing jurisdictional or serious 
legal infirmity causing iniustice and not 
remediable by any alternative legal pro- 
ceeding. The decision cannot be of any 
assistance to the learned counsel as the 
view taken by the Competent Authority 
was as pointed out above. not based on 
any evidence. As pointed out by V. S. 
Deshpande J. in Said-ud-din v. Mahabir 
Singh,.C. W. No. 600 of 1970. decided on 
27-11-1970 (reported in AIR 1971 Delhi 
240). it is well established that it is open 
to this Court to interfere under Art. 227 
with a finding of the Competent Autho- 
rity which is based on no evidence at all. 


9. If the income of the son is ex- 
cluded, the income of the petitioner would 
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only be about Rs. 60/- per month. Ha 
would not obviously be able to secure 
alternative accommodation within that 
small income. and would create a slum if 

evicted. . 
10. For the above reasons, the 
petition is allowed. the order of the Com= 
petent Authority. dated 22-12-1970. is sef 
aside. and the application of respondent 
No. 1 is dismissed. the circumstances, 
the parties are directed to bear their own 

costs in this petition. é 
Petition allowed. 
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' S. RANGARAJAN, J. 
Siri Kishan and another Pétitioners, 


v. Mahabir Singh and others. Resa 
pondents. 
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The scheme of the Act even Judging 
from its preamble, is to protect “tenants 
in areas declared to be slum from evic= 
tion.” The benefit of protection under 
Section 19 (4) has been conferred only 
upon a “tenant” and not upon any 
“occupier” regardless of whether he is 
a tenant or not. In the different contexts 
the Act makes distinction between an 
“occupier” and a “tenant.” Nowhere 
does the Act expressly or by necessary 
intendment refer to a sub-tenant as be~ 
ing entitled tothe protection under S. 19 
(4). There is no warrant for reading the 
expression “tenant” in Section 19 (4) 
as including a sub-tenant. In the absence 
of any such definition in the said Act it 
is not permissible to add words to a . 
statute which are not there: to do so 
A be -to legislate. Case Law discus- 
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R. L. Aggarwal. S. S. Chadha and 
Amarjit Singh. for Petitioners; D. D. 
Chawla, for Respondent No. 3. 

ORDER :— The interesting auestion 
that arises for decision in this writ peti- 
tion is whether a sub-tenant ig also 
included within the meaning of tbe ex- 
pression “tenant? under Section 19 (4) 
of the Slum Areas (Improvement and 
Clearance) Act 1956 (hereinafter refer- 
red to as the Act). Section 19 (4) of the 
Act reads as follows:— 

“In granting or refusing to grant 
the permission under sub-section (3). the 
Competent Authority shall take into ac= 
count the following factors. namely:— 

(a) whether alternative accommoda~ 
tion within the means of the tenant would 
be available to him if he was evicted: 

(b) whether the eviction is in the 
interest of improvement and clearance 
of the slum areas: 

(©) Such other 
may be prescribed.” 


factors. if any. as 


2. The expression ‘tenant’, or 
even ‘landlord’. has not been defined 
by the said Act. Section 2 (f) of the 


Act defines ‘occupier’ as including: 


“(a) any person who for the time be- 
fing is paying or is liable to pav to the 
owner the rent or any portion of the rent 
of the land or building in respect of 
which such rent is paid or is payable: 

(b) an owner in occupation of or 
otherwise using his land or building: 

(c) a rent-free tenant of any land or 
building; 

(d) a licensee in occunation of any 
land or building: and 

(e) any person who is liable to pay 
to the owner damages for ‘the use | and oc~ 
cupation of any land or buildi 
Of the above five categories, nes (a) 
and (c) would cover the case of tenants: 
the other three categories do not relate to 
tenants. 

3. The expression “owner”, buf 
not “landlord”. has been defined by Sec- 
tion 2(g) as including: 

“any person who is receiving or is 
entitled to receive the rent of anv build- 
ing or land whether on his own account 
or on behalf of himself and others or as 
agent or trustee. or who would so receive 
the rent or be entitled to receive it if the 
building or land were let to a tenant.” 
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4, The preamble of the said Act 
mentions that it is one to provide for the 
improvement and clearance of slum areas 
in certain Union territories and for the 
protection of tenants in such areas from 
eviction. Chapter I. containing Sec- 
tion 3. merely provides for the declaration 
of slum areas by the Competent Autho~ 
rity, Chapter JII comprising Sections 4 
to 8 deals with slum improvement: Chap- 
ter IV containing Sections 9to 11 deals 
with slum clearance and redevelopment: 
Chapter V comprising Sections 12 to 18 
deals with the acquisition of land by the 
Central Government in order to enable 
the authority to execute works of im- 
provement; there are separate provisions 
for determination and payment or apport- 
fonment of compensation, etc. Section 19 
is in Chapter VI. ‘which provides for the 
protection of tenants in slum areas from 
eviction. 


Sections 20A and 20B were introduc- 
ed into the Statute by way of amendment. 
They specifically refer to “tenants”; 
while the former provides for restoration 
of possession of premises vacated bv a 
tenant, the latter prescribes the liability 
of a tenant so placed in possession. after 
the execution of anv work of improve- 
ment or after it has been re-erected. This 
will be according to the general law re- 
lating to the control of rents if such a law 
is enforced in the area where the building 
is situate and if there is no such law on a 
rate to be agreed upon between owner 
and the tenant. Sectign 21. which is also 
in Chapter VI provides that the said 
Chapter shall not apply to or in relation 
to the eviction under any law of a tenant 
from any building in a slum area belong- 
ing to the Government, the Delhi 
Development Authority or any local 
authority. The miscellaneous provisions. 
comprising Sections 22 to 40 in Chapter 
VII. are not relevant for the present pur~ 
pose and need not be noticed. 


5. Before discussing the respective 
contentions of both sides it would be help- 
ful to notice that so far as the present 
premises (No. 3530. Netaji Subhash Marg. 
consisting of two floors) are concerned 
the second petitioner (Dr. Hans Rai 
Dawar) had taken both the said floors on 
rent in 1939 from which time. it is stated. 
the first petitioner (his brother-in-law 
Siri Kishan) was also residing with him. 
The second petitioner is stated to have 
not been living in the premises since 
1942-43. 


6. In 1961. the owner (Shri Shyam 
Kishore. third respondent) applied to eject 
the petitioners on the ground that the 
second petitioner had unlawfully sub-let, 
assigned or otherwise parted with posses- 
sion of the premises in dispute to the first 


198 Delhi. [Prs. 6-13] Siri Kishan v. Mahabir Singh (Rangarajan J} 


petitioner and that the owner also reauir- 
ed the same for his own occupation and 
for the members of his family dependent 
on him. By an order dated 22nd August 
1962 the first Additional Rent Controller 
found that the third respondent had fail- 
ed to establish that the petitioner No. 2 
had unlawfully sub-let the premises in 
dispute to the first petitioner. According 
to Section 14 (1) (b) of the Delhi Rent 
Control Act 1958 only subletting. assign- 
ing or parting with possession after 9th 
June 1952 was unlawful. e Additional 
Rent Controller found that the owner had 
not established that he required the pre- 
mises bona fide for occupation by him and 
or the members of his family dependent 
on him. The appeal preferred bv res- 
pondent No. 3 to the Rent Control Tri- 
bunal was dismissed on Ist December 
1962. the owner not contesting the deci- 
sion of the Additional Rent Controller on 
the ground of subletting. Even in the 
second appeal (SAO No. 216 of 1962 
(Delhi)) the above said finding concerning 
subletting was not questioned. ‘The 
ground of bona fide necessitv was also re- 
jected by this Court on 25th October, 
1966. 


Te The third respondent (landlord) 
applied under Section 19 of the Act for 
permission to file eviction proceedings on 
the grounds noticed above. The said ap- 
plication was dismissed by the Competent 
Authority on the ground that Dr. Hansraj 
was not a tenant and that the landlord 
had failed to make out a prima facie case 
for eviction against the occupant. Siri 
Kishan, whom the said authority describ- 
ed as “a lawful tenant,” 


8. As against the said decision the 
third respondent filed an appeal to the 
Financial Commissioner who set aside the 
order of the Competent Authority and 
granted permission to evict holding. inter 
alia. that the status of the tenant (second 
petitioner Dr. Hans Rai alone) was alone 
relevant. The said decision has now been 
impugned in this writ petition on the 
ground that what was. relevant for being 
considered under Section 19 (4) of the Act 


in this case was the status of the first. 


petitioner (Siri Kishan) who was a sub- 
tenant in occupation of the premises. but 
not of Dr. Hans Raj who. though a tenant, 
was not in actual possession of the pre- 
mises. It is in this context that it has be- 
come material to consider the above aues- 
tion whether the expression “tenant” in 
Section 19 (4) of the Act refers to or in- 
cludes the ‘“sub-tenant” in occupation 
also, 


9. It has been urged by Shri R. 
L. Aggarwal. learned counsel for the peti- 
tloner. that the Act should be read in 
pari materia with the Delhi Rent Control 


A.I. Bs 


Act 1958. In order to appreciate this con- 
tention it is necessary to notice the de- 
finition of “tenant” in Section 2 (1) of the 
Delhi Rent Control Act 1958 (hereinafter 


. referred to as the Act of 1958). 


“ "Tenant? means any: person by 
whom or on whose account or behalf the 
rent of any premises is or but for a special 
contract would be. pavable and includes ` 
a sub-tenant and also any person con- 
tinuing in possession after the termination 
of his tenancy but shall not include anv 
person against whom any order or decree 
for eviction has been made.” 


10. The principle of pari material is 
explained in “Maxwell on Interpretation 
of Statutes” Twelfth Edition at page 66 in 
the following manner: 

“Statutes are said to be in pari 

materia when they deal with the same 
person or thing or class: it is not enough 
that they deal with a similar subiect- 
matter.” 
R. V. Titterton — (1893) 2 Q. B. 61 at p 67 
in addition to some other cases. has been 
cited in support of this proposition: re- 
ference was made also to Craies on 
Statute Law. 6th Edition at pages 133-34. 
The passage referred to includes the 
following: 

“Where. Acts of Parliament are in 
pari materia, that is to sav. are so far re- 
lated as to forma system or code of. 
legislature. the rule as laid down bv the 
twelve judges in Palmer’s case. (1785-1 
Leach 352) is. that such Acts are to be 
taken together as forming one system, 
oe as interpreting and enforcing each 
other.” 


11. In the American case of Unit- 
ed Society v. Eagle Bank. (1829-7 Conn. 
457) Hosmer J. said: “Statutes are in pari 
materia which relate to the same person 
or thing or to the same class of persons or 
things. The word par must not be con- 
founded with the word similis. It is 
used in opposition to it. as in the expres- 
sion magis pares sunt auam similes. in- 
timating not likeness merely. but identitv. 
It is a phrase applicable to the publie 
statutes or general laws made at different 
times and in reference to the same sub- 
ject.” > 

12. At page 135 there is a refer- 
ence by Craies to the observations of 
Evershed LJ in Powell v. Cleland (1948) 
1 K. B. 262 at page 273: that the Rent Re- 
striction Act could not be regarded as vari 
materia with the real property lewislation. 


13. A Full Bench consisting of 
five Judges of this High Court considered, 
in Bardu Ram v. Ram Chander. 1970-2- 
Ren CR 982 = (AIR 1972 Delhi 34 (FB)) 
the question whether a tenant against 
whom a decree for eviction had been ob~ 
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tained was a tenant within the meaning 
of Section 19 of the Slum Areas (Impro- 
vement and Clearance) Act 1956. The de- 
finition of “tenant” under the Delhi Rent 
Control Act specifically states that the 
said expression would not include any 
person against whom an order or decree 
for eviction was made. The question of 
the two Acts being pari materia does not 
. appear to have been specifically raised 
before the Full Bench which came to the 
conclusion, that having regard to the ob- 
ject of the Slum Areas (Improvement and 
Clearance) Act and despite the above said 
definition in Section 2(1) of the Act of 
1958 even a tenant against whom a decree 
for eviction was obtained was entitled to 
the protection conferred by Section 19 (4) 
of the Act. This was on the principle that 
the Court should lean in favour of a con- 
struction which sub-served and effectuat- 
ed the dominant purpose of the legisla- 
ture. 
14. Shri D. D. Chawla learned 
counsel for the third respondent on the 
other hand. however. urged. that no not- 
ice having been admittedly given concern- 
ing the creation of the sub-tenancy as re- 
quired by Section 17 of the Act of 1958 
and the sub-tenant himself not having 
paid any rent to the owner he was not 
entitled automatically to the protection 
conferred by Section 18 of the Act of 
1958, a notice under Section 17 of the Act 
of 1958 being a condition precedent for 
claiming the status of a tenant. This con- 
tention is supported by a decision ren- 
dered by I. D. Dua C.J. (as he then was) 
in Roshan Lal v. Smt. Bhagwati Devi 1969 
Delhi LT 261. It is needless to set. out the 
relevant provisions of the Act of 1958 in 
this regard. There being no privity of an 
estate in the case of a sub-tenant and the 
owner (this was so held by the Judicial 
Committee of the Privy Council as earlv. 
as in 1930 in Hansraj v. Beiov Lal Seal 
AIR 1930 PC 59) and there also being no 
privity of contract between the owner 
(the third respondent) and the first peti- 
tioner in this case. Shri Chawla contends 
that the first petitioner could be deemed 
to be a tenant under Sec. 18 of the Act 
of 1958 only if the requisite notice 
contemplated by Sec. 17 had been given 
but not otherwise. For this reason alone 
the first petitioner could not claim to be 
a tenant holding directly under the land- 
lord in respect of the premises in occupa- 
tion, a status which he could achieve 
under Section 18 of the Act of 1958 onlv 
if requisite notice under Section 17 had 
been given. 


15. In view of the above the first 
petitioner can claim the benefit of Sec- 
tion 19 (4) of the Act onlv if the expres- 
sion “tenant” emploved therein could be 
held to include a “sub-tenant” also. 
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16. The scheme of the Act. as ex- 
plained above. even judging from its pre- 
amble. is to protect “tenants in areas de- 
clared to be slum from eviction.” (em- 
phasis supplied). The benefit of protection 
under Section 19 (4) has been conferred 
only upon a “tenant” and not upon 
any “occupier” regardless of whether he 
is a tenant or not: if the latter was the 
case nothing would have been easier for 
the legislature than to emplov the expre- 
ssion “occupier” in Section 19 (4) of the 
Act not only in Section 19 but in the pro 
visions which were later added as Sec- 
tions 20-A and 20-B vis-a-vis restoration 
of possession in the case of premises 
vacated by a tenant on the ground that it 
was required for executing any work of 
improvement or for re-erecting the build- 
ing; only the expression “tenant” has 
been emploved. 


17. Some of the provisions in 
Chapter III. particularly Section 6. con- 
cern themselves with occupiers. The ex- 
penses of maintenance works of improve- 
ment incurred by the Competent Authority 
or by any local authority which provides 
amenities. etc. shall be recoverable from 
the occupier or occupiers of the building 
as arrears of land revenue. This is suffi- 
cient to illustrate the distinction. which 
the Act makes. in the different contexts, 
between an ‘occupier’ and a ‘tenant’. No- 
where does the Act expressly or bv neces- 
sary intendment refer to a sub-tenant as 
being entitled to the protection under Sec- 
tion 19 :(4). Even in Section 21 which ex- 
cludes from Chapter VI a tenant ofa 
building in a slum area belonging to the 
Government or anv local authority there 
is no reference to a sub-tenant. Obviously 
it was not the intention of the legislature 





‘as expressed in Section 21' of the Act. that 


a sub-tenant should get the benefit of the 
protection under Section 19 from eviction 
regardless of whether it was a building 
belonging to the Government or a local 
authority, etc. but that only a tenant 
from any of them should be outside the 
purview of Chapter VI. Shri R. L 
Aggarwal suggested that if the expression 
“tenant” wherever it occurred either in 
Section 19 (4) or in Section 21. is inter- 
preted as including a sub-tenant there wiil 
be no anomally. But the important as- 
pect for consideration is whether there is 
any warrant for reading the expression 
‘tenant’ in'’Section 19 (4) as including a 
sub-tenant. In the absence of anv such 
definition in the said Act it seems to me 
that it would not be permissible to add 
words to a statute which are not there: to 
do so would be to legislate. 


18. In order to get over the above 
difficulty Shri R. L. Aggarwal. referred to 
the definition of the word “tenant” in 
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Webster’s New International Dictionary 
Unabridged Page 2354. On a read- 
ing of all the meanings given there- 
in there appears to be little support for 
the above contention. Among the mean= 
ings given is the following:— 


“One who rents or leases (as land or 
a house) from a landlord.” 


19. Surely the sub-tenant does 
not in the absence of any privitv between 
him and the landlord rent or lease the 
land or a house from a landlord. 


20. No principle or authority 
seems to really support Shri R. L. Avgar- 
wal’s contention that the expression 
tenant must be read. even in the absence 
of any particular definition to that effect, 
as including a “sub-tenant”. He only 
sought to derive assistance from a few 
observations of Mehar Singh J. (as he 
then was) in: Ram Kirpal v. Jain 
Sweitamna Temple Buildings 1965-67 Pun 
LR. 481. On a close examination of that 
case, however, it does not seem to be ‘of 
much assistance to the petitioners. What 
was really decided in that case was a aues- 
tion of limitation. One Ram Kirpal was 
one of the seven sub-tenants. there being 
two tenants. The landlord had filed succes- 
sive applications for eviction in which’ the 
name of Ram Kirnal had been left out. 
There was an amendment two vears later. 
on 29th December 1958 and an execution 
application was made on 7th August 1962, 


which was more than three vears from. 


the date of the amendment but’ within 
three years from the date of the dismissal 
of Ram Kirpal’s appeal. Ram Kirpal had 
filed an appeal against the order correct- 
ing and amending the original decree: he 
failed in that appeal on 25th August 1959. 


According to Article 182 clause (2) 
of the Limitation Act the final order was 
the date of the appellate order. In this 
view it was held that the execution ap- 
plication was within time and the above 
sald view of the courts below was approv- 
ed. This was bv itself sufficient to dis- 
pose of the above case. The same result 
was said to flow even if a different ap- 
proach was adopted. This was on the 
ground that according to sub-section (1) 
of Section 19 of the Act there was an ab- 
solute prohibition against a person who 
had obtained a decree for eviction except 
after getting permission from'the Com- 
petent Authority and that the Competent 
Authority in that case had granted per- 
mission only on the 31st May 1962. It 
was in this context that the contention 
was put forward that Ram Kirnal (the 
appellant in that case before the High 
Court) was not a tenant under the two 
respondents in that case and thus Sec- 
tion 19 of the Act was not attracted. Deal- 


A.I. R. 


ing with this contention Mehar Singh J. 
observed as folows:— 


“The eviction of Mohan Lal and 
Piare Lal tenants and with them of the 
appellant was sought under Section 13 of 
Act 38 of 1952 and Section 2 (i) of this 
Act while defining the word “tenant in~ 
cludes in it a sub-tenant. So that for the 
purposes of that suit the appellant was a 
tenant and it is in pursuance of that de- 
cree in that suit that permission has been 
sought by the two respondents to execute 
it under Section 19 (1) of the Act 96 of 
1956. so that for all these purposes the 
appellant is a tenant and the provision last 
mentioned directly applies to this case. It 
was imperative for the two respondents 
to seek permission under Section 19 (1) 
of Act 96 of 1956 before they could ex~ 
ecute the decree. I have alrady said that 
the permission to them was granted to 
execute it from- May 31. 1962 and the ex- 
ecution application having been filed on 
August 7. 1962. is within time from anv 
consideration.” : 


21. Even here it is seen that re~ 
ference wag made to the definition of 
‘tenant? under Section 2 (j) of the then . 
Act 38 of 1952. 


22. Shri D. D. Chawla points out 
that the then definition of a tenant under 
Section 2 (i) of the Act of 1952 and the 
present definition under Section 2 (1) of 
the Act of 1958 are. different. It, is need- 
less to go further into the details of .this 
difference in the definition of ‘tenant’ in 
the two enactments of 1952 and of 1958 
because the question in the present form. 
as to whether the expression ‘tenant’ in 
Sec. 19 (4) also includes a “sub-tenant”. 
did not really fall for consideration in 
that case: there was also no discussion on 
this aspect 


23. Sme of the Acts concerning 
landlord and tenant in the United King~ 
dom have defined a tenant as including a 
sub-tenant. According to Section 15 (3) of 
the Increase of Rent and Mortgage In- 
terest (Restrictions) Act 1920 (vide the 
Rent Acts by R. E. Megarry. Tenth Edi- 
tion page 582) the effect of which was 
modified later by the Landlord and 
Tenant Act 1954. the sub-tenants to 
whom the premises or any parts thereof, 
were lawfully sub-let. were deemed to be 
the tenants of the landlord on the same 
terms as they would have held from the 
tenants if the tenancy had continued. 
Dealing with that Act Lord Rowlatt J. 
held in Lord Hylton v. Heal. 1921-2 KB 
438 that a sub-tenant was nota tenant 
within the meaning of Section 5 sub-sec- 
tion 1(c) of the Act despite the definition 
of the tenant under Section 12 sub-sec~ 
tion 1(f) and (g) (1). including a sub- 
tenant in the expression ‘Tenant’ since 
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the context in which the expression 
tenant occurred in Section 5 of Sub-sec- 
tion (1) (c) (1) meant the immediate 
tenant of the landlord but not of the sub- 
tenant; Rowlatt J. no doubt recognised 
that throughout the Act theterm tenant 
was, generally speaking. to be taken to 
TOPE the original tenant and the sub= 


The plaintiff (Lord Hylton) in that 


čase had let out his house to Mrs. Besley. 


the: tenancy being from vear to year: on 
July 19, 1919. she had given a notice to 
quit on 19th March 1920: before the ex- 
piration of the notice she had sublet the 
house to the defendant (Heal) and the 
plaintiff (Lord Hylton) had re-let it to a 
new tenant from 25-3-1920. The defen- 


dant declined to'go out and the plaintiff - 


‘was faced with a claim by his new tenant 
for not giving possession. It was con- 
tended for the plaintiff that he was en- 
titled to an order of possession under 8.5 
sub-s. (1) (c) (1) of the Act in question on 
the ground that the case was one which 
came within the words of the clause giv- 

ing the landlord the right to apply for an 
. order of possession by reason of what the 
Jandlord undertook to do on the basis of 
the tenant giving notice to quit. The 
question was decided on the footing that 
ff it was a case of notice to auit having 
been given by the tenant within the 
meaning of the said clause the landlord 
would be entitled to apply for an order 
for possession. Setting aside the judg- 
ment of the : County Court Judge 
Rowlatt J. with whom Bailhanche J. con~ 
curred observed that the word ‘tenant’ in 
S. 5 (1) (c) of that Act should be under- 
stood in the more restricted sense of only 
referring to the immediate tenant. The 
fludgment was. therefore. given for the 
plaintiff. 


24. It is thus seen that even in 
cases where the expression ‘tenant - is 
defined as 


generally regarded or 
fncluding a sub-tenant. it ‘has to 
be construed with reference to the 


context; in other words. if the context 
does not permit such a construction there 
will be no justification for including in 
the said expression ‘tenant’ a sub-tenant 
also by merely having recourse to how 
ro expression is generally under- 


Reverting to the definition of 
secon in Section 2 (1) of the Act of 
11958. a sub-tenant would be deemed to 
be a tenant within the meaning of that 
Act only if the. notice contemplated by 
Section 17 of the Act of 1958 had been 
given. Unless such an eventuality happens 
there would be no scope for deeming a 
sub-tenant to be a tenant. Section 17 
was meant to obviate the difficulty of 
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having to decide whether a sub-tenancy 
was lawfully created. If a sub-tenant 
had given notice of his sub-tenancy to 
his landlord he could not be evicted bv 
merely getting an order of eviction 
against the tenant alone: if no sucn 
notice is given the order of eviction would 
be binding on him. In other words. the 
landlord need not commence proceedings 
against the sub-tenant in order to recover 
possession unless such notices under Sec- 
tion 17. had been given: proceedings 
against the tenant alone would bind the 
sub-tenant if no such notice is given. If 
the construction sought to be adopted for 
the petitioners. that the expression 
‘tenant’ in Section 19 (4) of the Act in- 
cludes a sub-tenant, were to be adopted 
it may not even square fully with the 
Position as it obtains under the Act of 
1958. For this reason also Shri D. D. 
Chawla contends that the construction 
sought to be placed on Section 19 (4) of 
the Act on behalf of the petitioners can- 
not be adopted. I agree. ; 


26. It is also possible to see from 
Section 20-B of the Act that in cases 
where -a tenant is placed in possession 
after the execution of any work of im- 
provement or after re-erection the rent 
for the building has to be determined in 
accordance with the provisions of that 
section; Section 20-B contemplates two 
possibilities:. 

(i) of the rent being fixed according 
to the general law relating to control of 
rents or . -> 

(ii) if that is not the case, according to 

such rent as may be agreed upon between 
the owner and the tenant. 
This is some indication that the Act con- 
templated the possibility of its application 
to even areas where there was no law re- 
lating to control of rents. 


27. The order of the Financial 
Commissioner. Delhi Administration, 
granting permisson on the basis of the 
status of the tenant (second petitioner 
herein) and not of the sub-tenant (first 
petitioner herein) has not been shown to 
be legally erroneous. I am free to state 
that the matter is not entirely free from 
difficulty because of the omission even 
to define a tenant for the purpose of the 

ct. a 


28. The writ petition accordingly 
fails and is dismissed but in the circum- 


stances without costs. : 
Petition dismissed. 
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AIR 1972 DELHI 202 (V 59 C 49) 
HARDAYAL HARDY C. J. AND 

V. S. DESHPANDE, J. 
Union of India and Others. Petitioners 


v. M/s N. K. Pvt. Ltd. and Another. Res- 
pondents. 

F. A. O. (OS) 7 of 1971. D/-17-12- 
1971. 


Arbitration Act (1940) Sections 39. 41 
— Delhi High Court Act (26 of 1966) 
Section 10 — Proceedings under Section 
20 of Arbitration Act — Order varying 
temporary injunction made on an ap- 
plication purported to be under provi- 
sions of Civil Procedure Code — Appeal 
under Section 10 of Delhi Act against the 
order not maintainable as the order is 
not appealable under Section 39 of Arbi- 
tration Act — (X-Ref:— C. P. C. (1908), 
S. 141). 


The order varying temporary im- 
function is prima facie a “judgment” 
within the meaning of Section 10 of the 
Delhi High Court Act, 1966. and an appeal 
would ordinarily have been competent 
thereunder. However this right of ap- 
peal under the general law is. subiect to 
the- special law. namely. Section 39 of 
the Arbitration Act. which bars an appeal 
from such an order altogether. ; 

While the proceeding under .Sec. 20 
of the Act is a proceeding in a court of 
civil jurisdiction within the meaning of 
Section 141 C. P. C.. it is nevertheless a 
proceeding under the Arbitration Act 
within the meaning of Section 41 (a) of 
the Act. Though bv virtue of Section 141 
C. P. C. a provision of Civil Procedure 
Code would apply to a proceeding before 
the Court under the Arbitration Act. an 
order passed in such 4 proceeding would 
be an order passed in a proceeding which 
is before the Court under the Arbitration 
Act and. therefore. the order itself would 
be under that Act. 


Thus order under appeal would be 
under Section 41 of the Arbitration Act 
and would thus be governed bv Section 39 
of that Act. It cannot be said to have 
been passed outside the Act and under 
the Code of Civil Procedure alone. Sec- 
tion 141, Civil Procedure Code. . applies 
only the procedure under the Code to 
other proceedings in a` court of civil 
jurisdiction. The right of appeal and other 
substantive rights and powers dealt with 
by the Civil Procedure Code are not: re- 
garded as mere procedure and are not 
therefore. made applicable by Section 141. 

(Paras 2. 3. 7. 12) 

Cases Referred: Chronological Paras 
AIR 1967 SC 799 1967 Delhi L. T. 
1. Central Bank of India Ltd v. 


Gokal Chand 10 
BP/CP/B289/72/MLD 
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AIR 1963 Cal 642, Rebati Ranian 
Chakravarti v. Suranian Chakravarti § 
AIR 1963 Mad 338 = 1963 (2) Cri. 
LJ 381. Periyakarupa Thevar v. 
Vellai Thevar 3 
AIR 1962 SC 256 = (1962) 3 SCR 
497. Union of India v. Mohindra 
Supply Co. 8 
AIR 1962 SC 903 = (1962) Supp (2) 
SCR 477. Munshi Ram v. Banwari 
Lal 3 
AIR 1959 Andh Pra 49 = (1958) 2 
Andh WR 282, Jalasutram Anna- 
purnamma v. Jalasutram Rama- 
krishna Sastry TI 
AIR 1953 Mad 417 = 1953-1 Mad 
LI 240. Venkata Reddi v. Ventra- 
pragada Ramabrahmam 
AIR 1952 All 652 = 1950 All LJ 
799. Sri Krishen v. Radha Kishen 
AIR 1950 EP 111 20 Com Cas 68 
(FB). Bhazwanti v. New Bank of 


India Ltd. 3 
AJR 1921 PC 6 = 48 Ind. App. 181 
Bhaidas v. Bai Gulab. 2 


Niren De. Attorney General of India 
with A. P. Saharya, for Petitioner: G. L. 
Sanghi, Sr. Advocate with Janendra Lal 
and B. R. Agarwala. for Respondents. 


V. S. DESHPANDE, J.:— After the 


dispute arising from a contract between 
the parties was referred to arbitration by 


‘an order passed under Section 20 of the 


Arbitration Act. 1940 (hereinafter called 
the Act) by this Court. a further order 
of temporary injunction against the Union 
of India was passed by a learned Single . 
Judge of this Court. The Union of India 
then made an application purporting to ' 
be under Order XXXIX Rule 4 read with 
Section 151 of the Code of Civil Pro- 
cedure for cancellation or variation of the 
temporary injunction. On this applica- 
tion, the temporary iniunction was modi- 
fied to some extent by a learned Single 
Judge of this Court. The Union of India 
has come up in appeal against the said 
order with a view to get the temporary in-~ 
junction vacated or further modified. The 
appeal has been filed under Section 10 of 
the Delhi High Court Act. 1966 read with 
Order XLIII Rule 1 (r) of the Code of 
Civil Procedure. The respondents. how- 
ever. contend that the order appealed 
against having been passed under the Act 
but not having been made appealable by 
Section 39 thereof. the appeal. is not 
maintainable. 


. 2 The right of anneal is a sub- 
stantive one and has to be given by some 
statute expressly or bv necessarv implica- 
tion. We have to find out. therefore. the 
particular provision of law which gives 
the Union of India the right of appeal. 
Section 4 (1) of the Code of Civil Pro- 
cedure enacts that “in the absence of anv 
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specific provision to the contrary. nothing 
in this Code shall be deemed to limit or 
otherwise affect any special or local law.” 
Provisions of the Letters Patent of the 
High Courts have been held to be such 
“special law.” For instance. clause 36 of 
the Letters Patent of the High Court of 
Bombay was held to be applicable in pre- 
ference to Section 98 of the Code to 
govern an appeal from the original side 
of the High Court to a third Judge where 
two Judges had differed (Bhaidas v. Bal 
Gulab 48 Ind App = AIR 1921 PC 6. 
Under sub-section (1) of Section 10 of 
the Delhi High Court Act. “where a 
single Judge of the High Court of Delhi 
exercises ordinary original civil iurisdic- 
tion conferred by sub-section (2) of Sec- 
tion 5 on that Court (i.e. in every suit, 
the value of which exceeds Rs. 50.000/-) 
an appeal shall lie from the judgment of 
the Single Judge to a Division Bench of 
that Court.” Section 10 (1) reproduces the 
relevant provision of the Letters Patent 
of those High Courts who have ordinary 
original Civil jurisdiction. Section 104 (1) 
of the Code of Civil Procedure providing 
for appeals from orders also saves pro- 
visions of “any law for the time being in 
force” relating to such appeals. As ob- 
served by the Supreme Court in Union of 
India v. Mohindra Supply Co. 
SCR 497 at p. 512 = (AIR 1962 SC 256); 
“Under the Code. as amended. the view 
has consistently been taken that inter- 
locutory judgments passed by Single Judges 
of Chartered High Courts were appeal- 
able under the Letters Patent”. The order 
appealed against would. therefore. have 
been apnealable under Section 10 (1) of 
the Delhi High Court Act. 1966 unless 
such appeal is barred by Section 39 of the 
Arbitration Act which reads as follows:— 


*39.(1) An appeal shall lie from the 
following orders passed under this Act 
(and from no others) to the Court autho- 
rised by law to hear appeals from original 
ae of the Court passing the order:— 

rder:— 

(i) superseding an arbitration: 

Gi) on an award stated in the form 
of a special case: 

(iii) modifying or 
award: 


correcting an 


(iv) filing or refusing to file an 


arbitration agreement: 

(v) staying or refusing to stav legal 
proceedings where there is an arbitration 
agreement: ` 

(vi) setting aside or refusing to set 
aside an award: 


Provided that the provisions of this sec- 


tion shall not apply to any order passed 
by a Small Cause Court. 

(2) No second appeal shall lie from 
an order passed in appeal under this sec- 
tion, but nothing in this section shall 
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affect or take away any right to appeal 
to the Supreme Court.” 


3. Section 39 regulates appeals 
from “orders passed under this Act”. We 
have to first inquire. therefore. whether 
the order appealed against was passed 
under the Act. The meaning of the ex- 
pression “under the Act” is obvious. It 
is only an order which is passed in exer- 
cise of the power conferred by some pro- 
vision of the Act or in accordance with 
some provision of the Act or in com- 
pliance thereto can be called an order 
passed under that Act. What is the pro- 
vision of law under which this particular 
order was passed? The application on 
which the order was passed purported to 
be under Order XXXIX Rule 4 read with 
Section 151 of the Code of Civil Pro- 
cedure. But this only shows that the 


Union of India purported to seek the 


order under these provisions of the Civil 
Procedure Code. This does not mean that 
the order must be taken to be passed 
under those provisions. To be regarded 
as an order “under the Civil Procedure 
Code” these provisions of the Code must 
be applicable proprio vigore to the pro- 
ceedings in which the order was passed. 
The proceeding was initiated by an av- 
plication under Section 20 of the Act. It 
was pending in the sense that the order 
of reference to arbitration was challeng- 
ed in an appeal before a Division Bench 
of this Court and the order in question 
was passed during the pendency of the 


_appeal. In support of the appeal learned 


Attorney General for the Union of India 
relied upon the provisions of Section 41 of 
the Act which is as below:— 

“41. Subject to the provisions of this 
Act and of rules made thereunder— 

(a) the provisions of the Code of 
Civil Procedure, 1908, shall apply to all 
proceedings before the Court. and to all 
appeals, under this Act. and 

(b) the Court shall have. for the pur- 
pose of. and in relation to. arbitration 
proceedings. the same power of making 
orders in respect of anv of the matters 
set out in the Second Schedule as if has 
for the purpose of, and in relation to. anv 
proceedings before the Court: 


Provided that nothing in clause (b) 
shall be taken to preiudice anv power 
which may be vested in an arbitrator or 
umpire for making orders with respect to 
any such matters.” 


There was a proceeding before the Court 
within the meaning of Section 41 (a) 
when this order was passed. Section 141 
of the Code of Civil Procedure applies the 
procedure provided in the Code to pro- 
ceedings in any Court of Civil Jurisdiction. 
Section 41 (a) of the Act applies the pro- 
visions of the Code of Civil Procedure to 
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proceedings before the Court and to ap- 
peals “under this Act”. While the pro- 
ceeding under Section 20 of the Act was 
-a proceeding in a Court of Civil jurisdic- 
tion within the meaning of Section 141 
Civil Procedure Code, it was nevertheless 
a proceeding “under this Act’, namely, 
the Arbitration Act, within the meaning 
of Section 41 (a) of the Act. When. there- 
fore. a provision of Civil Procedure Code 
applies to a proceeding before the Court 
“under the Arbitration Act” (as was held 
for instance. in Munshi Ram y. Banwari 
Lal. (1962) Supp (2) SCR 477 = (AIR 
1962 SC 903) in relation to Order XXIII 
Rule 3 Civil Procedure Code) an order 
passed in such a proceeding would be an 
order passed in a proceeding which is be- 
fore the Court “under the Act” and, 
therefore, the order itself would be 
“under the Act”. Section 141° Civil Pro- 
cedure Code applies only “the procedure” 
under the Code to other proceedings in a 
Court of Civil jurisdiction. The right of 
appeal and other substantive rights and 
powers dealt with by the Civil Procedure 
Code are not regarded as mere procedure 
and are not, therefore. made applicable 
by Section 141. (Bhagwanti v. New Bank 
of India Ltd. AIR 1950 EP 111 (FB) at 
p. 118; Venkata Reddi v. Ventrapragada 
Ramabrahman. ATR 1953 Mad 417. and 
Periyakarupa Thevar v. Vellai Thevar. AIR 
1963 Mad 338). Section 41 (a) of the 
Arbitration Act. on the other hand. aw- 
plies all the “provisions of the Code of 
Civil Procedure” to proceedings under the 
Act. Even if it is assumed that the pro- 
visions of Order XIII Rule 1 (r) of the 
Civil Procedure Code giving a right of ap- 
peal against an order passed under Order 
XXXIX Rule 4 Civil Procedure Code are 
thereby made applicable to the - order 
under appeal. Section 41 (a) of the Act is 
itself subject to Section 39 of the Act. Be- 
fore considering the effect of Section 39. 
we may complete our examination of Sec- 
tion 41 of the Act. 


4. Section 41 (b) confers on the 
Court “for the purpose of and in relation 
to any proceedings before the Court” the 
same power of making orders in respect 
of anv of the matters set out -in the Second 
Schedule. One of the matters set out in 
the Second Schedule is “Interim injunc- 
tions”. The title “Interim intunctions” is 
like an Entry in a List in the Seventh 
Schedule of the Constitution. It only in- 
dicates the field of operation.. It is not 
exhaustive as a description of the subiect~ 
matter of power. The title “Interim in- 
junctions” must. therefore. include nol 
only the grant of interim injunctions but 
also the cancellation or variation thereof. 
Its scope is. therefore, conterminous with 
the scope of not onlv rule 2 but also of 
Rule 4 of Order XXXIX Civil Procedure 


AL% 
Code. Section 41 (b) is wider than Sec« 
tion 41 (a). It applies even though there 
may be no proceeding before the Courê 
provided that the order is made for the 
purpose of and in relation to any arbitra- 
tion proceedings. It specifically gives the 
power to make orders regarding interim 
injunctions. This special provision would 
prevail against the general provisions of 
Section 41 (a) in respect of interim in~ 
junctions. The order under anneal is. 
therefore. better -understood as an order 
passed. by virtue of Section 41 (b).rathen 
than of Section 41 (a) of the Act.. 

5. Learned Attorney General con~ 


. tended that the order under: appeal is 


passed under the Code of Civil Frocedure 


‘and not under the Act because the pro- 


visions of Order XLII Rule 1 Civil Pro- 
cedure ‘Code and not those of the Arbitra- 
tion Act enabled the filing of this appeal 
This argument is. however, unacceptable 
for several reasons. Firstly. Section 142 
Civil Procedure Code does not apply 
Order XLINO Rule I(r) to the proceedings 
under the Act. It cannot be said. there- 
fore, that an order varying a temporary 
injunction could be appealed against solely 
under the Code of Civil Procedure and 
independently of the Act. Secondly. the 
only possible provision which could em~- 
power the Court in a proceeding under 
the Act or for the purpose of and in rela~ 
tion to an arbitration proceeding to vary 
a previous order of temporary injunction 
ig either Section 41 (a) or Section 41 (b) 
read with the Second Schedule of the 
Act. The references to the relevant pro~ 
visions of the Code of Civil Procedure in 
Sec. 41 (a) of the Act incorporate those 
provisions in the Arbitration Act. . They 
become applicable to proceedings before 
the Court firstly because the proceeding 


itself is “under this Act” as expressly 
stated by Section 41 (a). Secondly, the 
said provisions become applicable bv 


virtue of the Act and not by virtue of the 
Code of Civil Procedure. Even if the 
Civil Procedure ‘Code of 1908 is repealed. 
still its provisions incorporated in Sec- 
tion 41 (a) of the Act shall continue to 
apply to the proceedings before the Court 
under the Act. On the other hand. if 
Section 41 is itself repealed. then the - 
very basis for the application of the pro~- 
visions of the Civil Procedure Code would 
disappear and they would’ become in- 
applicable except under Section 141 Civil 
Procedure Code. Judged bv this test. the 
order must be regarded as having been 
passed in exercise of the power conferred 
by Section 41 (a) and not in exercise of 
the power conferred by the Code of Civil 
Procedure. 


6. Section 41 (b) does not refer fo 


the Code of Civil Procedure but refers to 
“the same DOWET.......0. as the Court has 
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for the purpose of. and in relation to. any 
proceedings before the Court”. These 
powers include the powers conferred by 
the Code of Civil Procedure and. there- 
fore, the power of varving a temporary 
injunction specially. This provision also. 
therefore, incorporates those powers ‘in 
the Arbitration Act. The order varving 
the temporary injunction. therefore. was 
passed under Section 41 (b) and not under 
the Code of Civil Procedure for the same 
reasons given in considering Section 41(a) 
above. 


7. The Legislature has applied the 
` provisions of the Code of Civil Procedure 
to proceedings under different Acts. This 
result has. however. come about because 
of the express provisions contained in 
those Acts rather than by virtue of Sec- 
tion 141 of the Code. For Section 141 
makes the procedure of the Code applic- 
able only ‘as far as it can be made applic- 
able”. Section 141 would not. therefore. 
prevail against a contrary provision of 
the particular Act concerned. 


8. Section 39 of the Act was held 
to be such a contrary provision in (1962) 
3 SCR 497 = (AIR 1962 SC 256). It also 
prevails over Section 41 of the Act be- 
cause Section 41 itself onens with the 
words “Subiect to the provisions of this 
Act”, Secton 39 being such a provision to 
which Section 41 is subject. 


9. In Sri Krishen v. Radha Kishen, 
ATR 1952 All 652. reyling upon an earlier 
Full Bench decision of that Court. a view 
was expressed that the operation of Sec- 
tion 39 of the Act was confined only to 
orders which were made under some ex- 
press provision of the Act and did not 
extend to those orders which are 
made under the provisions of the Code of 
Civil Procedure which in a sense are in- 
corporated in the Arbitration Act by Sec- 
tion 41 of the said Act. The distinction 
made between the provisions of the Act 
and the provisions of the Code of Civil 
Procedure by the Allahabad High Court 
fails to consider the real source of authority 
conferred on the Court for the application 
of the provisions of the Code of Civil Pro- 
cedure. They are not applicable bv their 
own force. They are made applicable 
only by Section 41 of the Act. The test 
of incorporation was rejected bv the 
learned Judges without sufficient reason. 
In our view. that test is decisive. For, 
even if the Code of Civil Procedure. 1908. 
were to be repealed the Courts would 
still be authorised to apply the provisions 
of that Code and this could be done only 
because of the authoritv conferred on the 
Court by Section 41 of the Act. If on the 
other hand. Section 41 of the Act were 
to be repealed. the provisions relating to 
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appeals under Order XLII would not be 
applicable by virtue of Section 141 Civil 
Procedure Code which is restricted only 
to procedure. We are. therefore, still of 
the view that the order under appeal is 
passed under the Arbitration Act and not 
under Code of Civil Procedure. We find 
ourselves in agreement in this respect 
with the view of a Division Bench of the 
Calcutta High Court in Rebati Ranian 
Chakravarti v. Suranjan Chakravarti, 
AIR 1963 Cal 642. 


10. Section 38 (1) of the Delhi 
Rent Control Act.. 1958 gives a right of 
appeal against “every order of the Con- 
troller made under this Act”. Under Sec~ 
tion 37 (2) of the said Act. the Controller 
has to follow. asfar as may be, the prac« 
tice and procedure of a Court of Small 
Causes. The same distinction between 
orders passed under the express provisions 
of the Delhi Rent (Control) Act. 1958 and 
under the provisions of the Code of Civil 
Procedure made applicable by S. 37 (2) 
thereof could also have been made on the 
lines of the reasoning of the Allahabad 
decision referred to above. But this was 
not how the Supreme Court viewed the 
matter. In Central Bank of India Ltd. v. 
Gokal Chand. 1967 Delhi LT I. = (AIR 
1967 SC 799) in paragraph 3 of the deci- 
sion, their Lordships. on the other hand. 
construed the words “every order of the 
Controller made under. this Act” to 
signify only those orders which affect the 
tights or liabilities of the parties so that 
the right of appeal is restricted only to 
such orders and is not extended to merely 
procedural orders which are only steps 
taken towards the final adiudication. It 
is clear that many orders which could be 
described as passed under the provisions 
of the Civil Procedure Code and not 
under any express provision of the Delhi 
Rent Control Act. 1958 could be appealed 
against as affecting the rights or liabilities 
of the parties. But the appeal could be 
filed only under Section 38 of the said 
Act and not under any provision of the 
Code of Civil Procedure. 


11. Under Section 24 of the Hindu 
Marriage Act. 1955 an order for mainten- 
ance pendente lite can be passed bv the 
Court “in any proceeding under this Act”. 
In Jalasutram Annapurnamma v. Jalasut- 
ram Ramakrishna Sastry. AIR 1959 
Andh Prad 49. it was contended that the 
word “proceeding” in Section 24 must be 
confined to the original proceeding on the 
ground that the original proceeding is the 
one under the Hindu Marriage Act. 1955 
whereas an appeal against the order in 
that proceeding is a proceeding under the 
Civil Procedure Code inasmuch as under 
Section 28 of the said Act orders made in 
any proceeding under the Act "mav be 
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appealed from under anv law for the time 
being in force”. Repelling this conten- 
tion, Subba Rao C. J. speaking for the 
Division Bench observed as follows:— 

“It is true that Section 28 confers a 
right of appeal by reference to anv law. 
But nonetheless. but for Section 28. the 
aggrieved party cannot have a right of 
appeal against an order of dissolution of 
marriage or other orders under the Act. 
The right of appeal is one conferred 
under the Act and. therefore. it is a 
proceeding under the Act......... The fact 
that an appeal lies under the Civil Pro- 
cedure Code against an order in a pro- 
ceeding under the Act, will not make the 
appeal any-the-less a proceeding under 
the Act. for. the appeal also relates to 
the adjudication in respect of the rights 
conferred under the Act.” 


12. Our conclusions are. there- 
fore, as follows:— 

(1) The order varving temporary in- 
junction passed by the learned Single 
Judge was prima facie a “judgment” with- 
in the meaning of S. 10 of the Delhi High 


Court Act. 1966. and an appeal would: 


ordinarily have been competent there- 
under to a Division Bench of this Court. 


(2) This right of appeal under the 
general law was. however. subiect to the 
special law. namely. Section 39 of the 
Arbitration Act. which bars an appeal 
from such an order altogether. 

(3) No right of appeal against the 
said order was available under the pro- 
cedure” contained in the Code of Civil 
Procedure made applicable by Sec. 141 
of the said Code. 


(4) The order under appeal was 
passed under Sec. 41 of the Arbitration 
Act and was thus governed by Section 39 
of the said Act. It was not passed out- 
side the Act and under the Code of 
Civil Procedure alone. : 


(5) An order under the Arbitration 
Act passed by a court subordinate to the 
High Court would be amenable to revi- 
sion under Sec. 115 of the Code of Civil 
Procedure if it is not appealable under 
Section 39 of the Arbitration Act. But 
an order passed by a learned Single Judge 
of this Court under the Arbitration Act 
is either appealable under Section 39 of 
the said Act or is not appealable at all. 
The question of revision does not arise. 


13. In view of the above conclu- 
sions. we find that the present appeals. 
namely. F. A. O. (OS) 7 and 8 of 1971. are 
not maintainable. They are. therefore. 
dismissed on this preliminary ground 
alone which precludes us from going into 
the merits of the appeals. In the cir- 
cumstances we make no order as to costs. 


Smt. Rai Ranf v. Amar Nath (Misra J} 


ALR, 
14. As the NTE themselves 
are not maintainable C. M. Nos. 1447 and 


1448 of 1971 are dismissed 
Appleals dismissed. 


AIR 1972 DELHI 206 (V 59 C 50) 
; V. D. MISRA J. 

Smt Rai Rani. Petitioner v. Amar 
Nath and others. Respondents. 

Civil Misc (Main) Nos. 103 and 104 of 
1971, D/- 13-12-1971. 

Slum Areag (improvement and 
Clearance) Act (1956) Section 19 (4) — ` 
Permission for eviction of tenants in slum 
areas — The fact of non-payment of rent 


by the tenant over a long period is not 
relevant. 


Whether such a defaulting tenant, 
who is not entitled to protection under 
equity. should not be granted protection 
under the statute. is for the legislature to 
decide. Section 19 (4) is absolutely silent 
about it. The legislature could not have 
been unaware of the fact that many a 
tenant do not pay rents and are liable to 
be ejected on that ground alone. In fact. 
it is one of the grounds on which a land~ 
lord can get an order of eviction under 
the Rent Control Act. If in spite of it the 
legislature in its wisdom decided not to 
make it a ground for permission to evict 
the tenant from the Slum Areas, the con- 
clusion clearly is that this factor should 
not be taken into consideration. 1970 Ren 
C. R. 519 (Delhi) Rel. on. 
Cases Referred: 
1970 Ren C. R. 519 = 1970 Ren. C. 

J. 899 (Delhi) C. R. Abrol v. 
Administrator Under Slum Areag 8 

Viiay Kishan. for So R. P. 

Sagar. for Respondent No. 


JUDGMENT :— This eer will 
dispose of Civil Miscellaneous (Main) 
Nos. 103 and 104 of 1971 since stmilar 
questions of law have arisen for decision. 


2. The petitioner. who is common 
In both the petitions. has approached this 
Court under Article 227 of the Constitu- 
tion of India for quashing the orders of 
the Financial Commissioner and the Com- 
petent Authority (Slums). dated Mav. 17. 
1971. and March 18. 1971. respectively. 
She is the landlady of house No. XII-5720. 
Street No. 3. Nai Chandhrawal Kolhapur 
Road, Subzi Mandi. Delhi. which is situat- 
ed in a slum area. 


3. Civil Miscellaneous (Main) No. 
103 of 1971 relates to Amar Nath. res- 
pondent, who is a tenant in a part of the 
said premises. The rent was originally 
Rs. 6/- per month. but later on the 
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‘standard rent at the rate of Rs. 30.48 no. 
per month was fixed with effect from 
April 7, 1965. The petitioner instituted 
eviction proceedings and one of the 
grounds was non-payment of rent. She 
succeeded before the Rent Control Tri- 
bunal in getting an order for eviction of 
the respondent. When the tenant came 
up in appeal to this court..it was dismiss- 
ed. but at the request of the tenant's 
counsel two months’ time was granted to 
vacate the premises and deliver its vacant 
possession to her. The tenant failed to 
vacate it. The petitioner approached the 
Competent Authority (Slums) under the 
Slum Areas (Improvement and Clearance} 
Act, 1956, (hereinafter referred to as “the 
Act”). for permission to execute the evic- 
tion order. It was averred that the tenant 
was a person of means and could afford 


to obtain alternative accommodation if he . 


were evicted. The tenant denied the same. 


4. The Competent Authority 
(Slums) found that the factum of non- 
payment of rent could not be made the 
basis for granting permission for eviction 
of the tenant. The total income of the 
tenant. was found to be about Rs. 300/- 
per month. and he was found to be in 
possession of a cavered area of 280 sauare 
feet. He concluded that the tenant would 
not be in a position to secure alternative 
accommodation. The 
therefore. refused. On appeal. the Finan- 
cial Commissioner upheld the order. In 
his opinion. 35 paise per square foot per 
month of the covered area was the rent 
at which alternative accommodation could 
be had and the person was not expected 
to spend more than 12% of his income on 
rent. He thus found that the tenant 
could not afford to pav Rs. 98/- per month 
as rent for alternative accommodation. 


5. Civil Miscellaneous (Main) No. 
104 of 1971 relates to Ram Lal, who is a 
tenant in a part of the said premises. The 
petitioner had succeeded in obtaining an 
order of eviction against him in the cir- 
cumstances similar to that of Civil Mis- 
cellaneous (Main) No. 103 of 1971. The 
tenant’s second appeal to the High Court 
was dismissed in the similar circum- 
stances. When the petitioner approached 
the Competent Authority (Slums) for per- 
mission to evict the tenant. the 
total income of the tenant includ- 


ing that of his nephew was found to 


total up to Rs. 322.50 paise. He was found 
to be in possession of 250 sauare feet 
of covered area. Such an alternative ac- 
commodation was found to be not avail- 
able to him for less than Rs. 125/- per 
month and the tenant could not be ex- 
pected to pav that much rent. The yon 
mission was. therefore. re 

peal, the Financial Commissioner Whe 
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the findings and applied the similar test. 
He found that the income of the tenant 
as well as of his nephew came to Rs. 
607/85np and applying the similar test 
found that the rent for alternative accom- 
modation would come to Rs. 87.50nn, 
which was more than 12% of the tenant's 
monthly income. 


6. Mr. Vilay Kishan. learned 


‘counsel for the. petitioner. contends that 


Since the tenants were in huge arrears of 
rent, they should not have been allowed 
to enjoy the property without making 
any Payment and permission to evict 
them under Section 19 of the Act should 
have -been granted. He further contends 
that the grant of two months period at the 
request of the tenants by the High Court 
while dismissing their appeals under the 
Delhi Rent Control Act amounted to an 
admission on the part of the tenants that 
they were able to obtain alternative ac- 
commodation but that they could not 
do so. It is lastly submitted that the 
Competent Authority (Slums) was not 
justified in applying the princivle thar 
similar area could only be available at the 
rate of 35 paise per square foot per month 
of the covered area. and that a person 
was not expected to pay more than 12% 
of his monthly income as rent for ac- 
commodation. 


T Article 227 of the Constitution 
of India confers powers of superintend- 
ence on the High Courts. It empowers a 
High Court rather lays a duty on it—to 
gee that the Subordinate Courts and Tri- 
bunals act within the scope of their 
authority and do not exceed it. The ex- 
ercise of this power is discretionary and 
should be used sparingly to correct fla- 
grant violation of law or where grave de- 
reliction of duty on the part of the Tri- 
bunal can be shown. It has to be used 
for promoting the cause of substantial 
justice. 


8& ~ A Bench decision of this Court 
in C. R. Abrol v. Administrator under the 
Slum Areas 1970 Ren. C R 519 (Delhi) 
has held that the Competent Authoritv 
while exercising discretion given to it 
under the Act must take into account the 
factors stated in Section 19 (4) of the Act 
and nothing more. and that the grounds 
of eviction under the Delhi Rent Control 
Act are completely irrelevant. It has 
also held that Section 19 (4) is mandatory 
as well as exhaustive. and that the two 
considerations mentioned in Section 19(4) 
(c) are in the alternative and not cum- 
rmulative. 


9. The fact of non-payment of rent 
by the tenant over a long period is not 
the factor which the competent authoritv 
is required to take into consideration 
while exercising its discretion 


208 Delhi 


to grant the permission. Whether such 
a defaulting tenant. who is not entitled 
to protection under eauity should not be 
granted protection under the statute. is 
for the legislature to decide. What I find 
Is that Section 19 (4) is absolutely silent 
about it. The legislature could not have 

unaware of the fact that many a 
tenant do not pay rents ‘and are liable’ to 


be elected on that ground alone. In fact. 


it is one of the grounds on. which a. land~ 
lord can get an order of eviction under the 
Delhi Rent Control Act. If in spite of it 
the legislature in its wisdom decided not 
to make it a ground for permission to 
evict the tenant from the Slum Areas, 


-the conclusion clearly is that this factor - 


should not be taken into’ consideration. 


10. The next question is whether 


the reauest for two months period bv. the . 


tenants at- the time of refection of their 
second appeal under the Delhi Rent Con- 
trol Act estops them from showing that 
they are not in a position to get alterna- 
tive accommodation? In my opinion, the 
answer clearly -is “No”. The request for 
this period does not mean that the tenant 
was in a position to get accommodation. 
He might have thought of seriously trving 
fo find if it was possible for him to get 
alternative accommodation and there- 
after he might have failed in his efforts. 
It was for the petitioner to show to the 
Competent Authority that alternative ac- 
commodation within his means would be 
available to him if hé were evicted, The 
petitioner could not derive an advantage 
from the request made by the tenant- for 
two months period when his appeal: was 
being decided under the Delhi Rent Con- 
trol Act. 


11. The principle applied by the 
. Competent Authority (Slums) that a per- 
son living in Slum Areas can get ac- 
commodation at not less than 35 Paise 
per square foot per month of the covered 
area and that he was not expected to pay 
more than 12% of his monthly income, 
cannot be said to be unreasonable. The pau~ 
city of accommodation and the high rents 
charged by the landlords in Delhi is well 
known: Some of the Government servant: 
are fortunate to be provided with official 
accommodation at the rate of 10% ot 
their pay. Those. who cannot get official 
accommodation are granted -house . rent 
allowance. since it has been found . that 
it is not possible for them to get accom- 
modation at 10% of the pay. A person is 
not expected to spend a maior part of his 
- Income on accommodation only in the 
present day conditions. 


12. The result of the doa dis« 
cussion is that I find no legal infirmity in 
the impugned order. The petitions are. 
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tendence on the.. 


OALE. 


E dismissed. but the parties are- 
left to bear their own costs. j 
Petitions dismissed. 
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Smt. Rai Rani. Petitioner v. Dwarka 
Dass and others. Respondents. 


Civil Misc. (M) No. 105 of 1971: Dje 


‘13-12-1971. 


(A) Constitution of India, Art. 227 — 
Power of superintendence — Nature. and 
scope of power. (Para 5) 

Article 227 confers powers of Superin- 
High Courts. It em- 
powers a High Court. rather lavs a duty 
on it to see that the subordinate Courts 
and Tribunals Act within the scope of 
their authority and do not exceed it. ‘The - 
exercise of this power is discretionary and 
should be used sparingly to correct fla- 
grant violation of law or where grave de- 
reliction of duty on the part of the Tri-- 
bunal can be shown. It has to be used for 
promoting the cause of substantial tustice. 

l ! . (Para 5) 

(B) Slum Areas (Improvement and 
Clearance) Act (1956) Section: 19 (4) — 
Permission to evict: tenant -— Factors 
mentioned in Section 19 (4) can only be 
taken into account while granting or re- 
fusing permission. Non-payment of rent 


“not being a factor mentioned in Section 19 


(4) cannot be taken into consideration. 
1970 Ren. C. R 519 (Delhi) Foll. (Para 6) 
(C) Evidence Act, (1872), Section 113 
— Estoppel where judgment debtor ob- 
tains time — A tenant to whom time was 
granted at his request for vacating: the 
premises, is not estopped, in subsequent 
proceedings for permission to evict under 
Section 19 Slum Areas (Improvement and 
Clearance) Act from showing that he is 
not in a position -to get alternative ac- 
commodation. AIR 1972 Delhi 206, Applied. 
(X-Ref— Slum Areas (Improvement and 
Clearance) Act (1956) Section 19). 
‘(Para 7) 


D) Slum Areas (Improvement and 
Clearance) Act (1956), Section 19 (4) — 
Permission to evict tenant — Principles. 

The principle that a person cannot gef 
alternative accommodation at less 
than 35 Paise per square foot per 
month of the covered area and that a 
person ig not expected to pay more than 


.12% of his monthly income towards rent 


is a reasonable principle. AIR 1972 Delhi 
206, Followed. ` (Para 8) 
.- (Œ) Slum Areas (Improvement and 
Clearance) Act (1956). Section 19, (4) — 
Permission to evict tenant — . Considera- 
tion — Tenant, meaning of. 

(Pares 12, 13) 
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Where only the family members of 
the tenant and not the tenant himself is 
living in the premises in dispute at the 
time the question of granting permission 
arises, the Authority is not required to 

e into account the auestion , whether 
alternative accommodation within the means 
of the tenant would be available to him if 
he were evicted. The word tenant is no- 
where defined in this Act. The tenant is 
a person who holds under another under 
certain terms and conditions. This bene- 
fit of contractual right extends onlv to 
the person who has entered into the 
agreement, and not to his family members 
in their own right. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1972 Delhi 206 = Civ. Misc. . 

(Main) No. 103 of 1971, D/- 13- 

2-1971, Raj Rani v. Amar Nath 7, 8 
11970 Ren CR 519 = 1970 Ren. C. J. - 

899 (Delhi). C. R. Abrol y. Admini~ 


strator under the Slum g 6 
1970 Ren CR 71 = 1970 Ren CJ 

417 (Delhi, Hevti Devi v., Kishan 

Lal 12 


Vijay Kishan, for Petitioner: B. P. 
Sagar. for Respondent No. 1. 

ORDER:— petitioner has ap- 
proached this Court under Article 227 of 
the Constitution of India for quashing the 
orders of the Financial Commissioner and 
Competent Authority (Slums) dated 

O71 and March 18, 1971, - res- 


2. ° The petitioner is the landlady of 
house No. XII-5720, Street No. 8, Nai 
Chandrawal, Kolhapur Road, Subzi Mandi, 
Delhi. Dwarka Dass is a tenant in a 
part of the premises. The petitioner insti- 
tuted eviction proceedings against the ten- 
ant and succeeded in getting the eviction 
order from the Additional Rent Controller, 
Delhi. Tenant’s appeal to the High Court 
was dismissed and, at the request of his 
counsel, he was allowed two months’ time 
to vacate the premises and deliver vacant 
possession. Since the tenant refused to 
vacate the’ premises, the etitioner ap- 
_ proached the Competent Authority (Slums) 
under Section 19 of the Slum Areas 

ement and Clearance) Act, 1956 (here- 
Jnafter referred to as “the Act”). It was 
' averred that the tenant was living at - Nag- 
pur for the last ten years and was not liv- 

g in the house in dispute. In answer 
to this allegation the tenant stated that he 
was permanently residing in the premises 
in dispute in Delhi but temporarily he had 
been posted at Nagpur and he was likely 
to be transferred back to Delhi at any 
time and the members of his family were 
still in the house in dispute. The peti- 
tioner had also alleged that the tenant had 
not paid the rent. i 

8. The Competent Authority 
(Slums) came to the conclusion that the 
tenant was temporarily posted at Nagpur 
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and that thé members of his family were 
residing in the demised premises. The 
non-payment of rent could not be made 
the bai of granting the permission. The 
total income of the tenant was calculated 
at Rs. 488.60 np. per month and the cover- 
ed area in his possession was found to be 
170 square feet. It was found that he 
cculd not et alternative accommodation 
at a an rate which he could afford 
to pay. On these grounds the permis- 

sion was refused. 

4. The financial Commissioner dis- 
missed the appeal of the petitioner. He ~ 
held that the requirements of the family 
of the tenant, who was in fact posted at 
Nagpur. d to be taken into considera- 
tion while granting the permission. He 
was of the view that the poorest of cons- 
tructions ‘in a non-slum area could be hir- 
ed at the minimum rate of 35 paise per 
square foot per month of the covered area, 
and thus the tenant would be required to 
pay Rs. 59.50 np. Since a person was not 


expected to pay more than 12% of his. in- 
come as monthly rent, the tenant could 
not afford to have similar alternative ac- 


commodation in a non-slum area. He thus 
dismissed the appeal, 


5, Article 227 of the Constitution 
of India confers powers of superintendence 
on the High Courts. It empowers a High 
Court — rather lays a duty on it — to see 
that the subordinate Courts and Tribunals 
act within the scope of their authority and 
do not exceed it. Tho exercise of this 
power is discretionary and should be used 
sparingly to correct flagrant violation of 
law or where A ee dereliction of duty on 
the part of the Tribunal can be shown. 
It has to be used for promoting the cause 
of substantial justice. i 


6. Mr. Vijay Kishan, learned coun- 
sel for the petitioner, contends that the 
respondent has not paid rent for a long 
time and he should not have been allow- 
ed to remain in the house without payment 
of rent. I am afraid this contention has 
A Bench decision of this Court 

dminis 





beld that the Competent Authority must 
take into account tie factors stated in 
Section 19 (4) of the Act and nothing 
more, and that the ounds of eviction 
under ‘the Delhi Rent Control Act are com- 
pletely irrelevant. The non-payment of 
rent is admittedly not a factor mentioned 
in Section 19 (4) of the Act. The Com- 
petent Authoritiy was, therefore, correct in 
not taking it into consideration. 


7: The next contention of Mr. 
Vijay Kishan is that the tenant respondent 
is estopped from showing that he cannot 

et alternative accommodation because of 

request for two month’s period at the 
time his appeal was decided by the High 
Court. I have already held in Civil Misc. 
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(Main) No. 103 of 1971 (Smt. Raj Rani 
v Amar Nath) decided today (reported in 
AIR 1972 Delhi 206) that the tenant is not 
estopped from showing that he is not. in 
a position to get-.alternative accommodation 
m spite of the said request. 

8. Mr. Vijay Kishan also contends 
that the principle applied by e Slum 
Authority that a person cannot get alter- 
native accommodation at less than 35 paise 
per square foot per month of the covered 


area and that a person is not ected, to 
pay more than 12% of his monthly income 
towards rent is an unreasonable principle 





and should been applied. I 


o. 108 


9. Lastly, it is contended that the 
tenant is in fact living at Nagpur for the 
last ten years andthe question of his gettin 
alternative accommodation under S. 19 ai 
of the Act does not arise. It is submitt 
that the tenant-respondent does not in fact 
need alternative accommodation in Delhi. 


10. The petitioner had averred in 
Para 5 of the petition before the Compe- 
tent Authority as under: 

“The respondent is permanently post- 
ed at Nagpur and is living at Nagpur for 
the last over ten years and is not living 
in the house in dispute.” 

The tenant in his counter affidavit showed 
himself as a resident of the house in ques- 
tion stating at the same time “presently 
at 101, Katol Road Colony, Nagpur”. He 
had in answer to the above-mentioned al- 
legations of the petitioner stated in reply: 

“That facts stated in Para 5 of the 

petitioners affidavit are not correct. I am 
ermanently ok in the premises in 
ispute in Delhi but temporarily I have 
been posted at Nagpur and I am liable to 
be transferred back to Delhi at. any time. 


Members of my family are still in the 
house in dispute.” 
I. The Competent Authority 


by the parties, found that 
posted at Nagpur and his 
tinuing to stay on the premises 
including the son, Om Parkash, who is 
also a government employee. It was thus 
held that the requirements of the family 
of the tenant must be deemed to be the 
requirements of the tenant as such. 

12. Section 19 (4) of the Act is m 
the following terms: 

“In granting or refusing to t the 
permissiou under sub-section (8), the com- 
etent authority shall take into account the 
Following factors, namely:— : 

(a) whether alternative accommodation 

in the means of the tenant would be 
available to him if he were evicted; 

(b) whether the eviction Is in the in- 
terest of improvement and clearance of 
ihe slum areas; 
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(c) such other factors, if any, as may 
be prescribed. 
Tt requires the Competent Authority to 
take into account whether alternative ac- 
commodation within the means of the ten- 
ant would be available to him if he were 
evicted. This situation would arise if the 
tenant is living in the premises in dispute. 
In case he is not living at that place, the 
question of his eviction does not arise and 
so his need for alternative accomraodation 
cannot be said to exist, The word “tenant” 
is nowhere defined in this Act. The ten- 
ant ig a person who holds under another 
under certain terms and conditions. i 
benefit of contractual right extends only 
to the person who has entered into the 
agreement. In case, he dies, his succes- 
sors do not ordinarily succeed to the ten- 
ancy. The members of his family, there- 
fore, cannot derive any advantage in their 
own right. In Smt. Revti Devi v. Kishan 
Lal, 1970 Ren CR 71 (Delhi), V. B. Desh- 
pande, J., of this Court held that wife is 
not included in the word “tenant” under 
the Delhi Rent Control Act. It is true 
that the word “tenant” has been defined 
under the Delhi Rent Control Act to mean 
“any person by whom or on whose acs 
count or behalf the rent of any premises 
is, or but for a special contract would be, 
payable ee ae is definition, however, 
oes not in any manner restrict the mean~ 
ing of the word “tenant” as used in the 
Slum Areas (Improvement and Clearance) 
Act, Section 19 (4) of the Act, reproduc-| , 
ed above, shows t the legislature had 
taken into account the fact t a tenant 
is ordinarily living in the premises in dis- 
pute at the time the question of granting 


permission to the landlord for eviction 
arises, 
18 In the instant case, the facty 


show that the tenant has been living at 
Nagpur in connection with his service for 
the last ten years, During the course of 
ar ents, I had asked his learned coun- 
sel if the tenant has since come back to 


Delhi and he had informed me that he 
was still there and was likely to remain 
there for another few years. these cir- 


cumstances, there is no question of his 
needing alternative accommodation im 
Delhi. The Competent Authority (Slums), 
therefore, went wrong in taking into con- 
sideration the fact that the tenant would 
need alternative accommodation if he were 
evicted from the premises in dispute. 


14. I thus find, it is a fit casd 
where interference is called for. The im- 
pugned order is, therefore, quashed and 


set aside, and the petitioner is granted the 
necessary permission for executing the de- 
cree of eviction obtained by the petitloner 


in her favour against the. tenant. Peti- 
tioner will be entitled to his costs. 
Petition allowed. 
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P. N. KHANNA, J. 

S. C. Malik, Petitioner v. Union of 
India, through Director General of Sup- 
Biles and Disposals, New Delhi-1, Respon- 
cent. 


Suit No. 309 of 1971, D/- 80-11-1971. 


Arbitration Act (1940), Ss. 20, 81 and 
B (c) — Application under Section 20 — 
Court having jurisdiction in the matter 
alone can entertain it. 

An application under 
maintainable only in the Court which has 
jurisdiction in the matter within Section 31 
of the Act. (Para o. 

Reading Section 2 (c) and Section 8 
(1) together it would be obvious that an 
application under Section 20 which is an 
application regarding the conduct of arbi- 
tration proceedings, can be fi in any 

having jurisdiction in the matter to 
which the reference relates. Further, 
where Courts at two places have jurisdic- 
tion in a matter and by a clause in the 
agreement the jurisdiction is vested exclu- 
sively in the Courts of one place the ap- 
plication under Section 20 can be filed ım 
the Court of that place only. (Para 7) 

D. C. Singhania, for Petitioner; B. L. 
Maurya, for Respondent. 


ORDER:—- This is an application fil- 


ed by S. C. Malik, herein ed ‘the peti- 
tioner, under Section 20 of the Arbitra- 
the respondent, 


tion Act, raying that 
Union of india, be directed to file in 
Court, ‘the arbitration agreement formin 
part of the age i, e. acceptance o 
tender No. Kan/1092-D/KP-6/86/PAOD 
dated February 16, 1968 and the disputes 
and differences between the parties be re- 
ferred to arbitration by an order of refer- 
ence. 

2. A preliminary objection was 
raised on behalf of the Union of India that 
this Court has no territorial jurisdiction to 
entertain the application inasmuch as the 
contract was governed by the general condi- 
tions of contract contained in Form 68 
San which has the following Cl. 20 
8):— 

“20 8) Jurisdiction of Courts—- The 

of the place m where the ac- 
ceptance of tender has been issued shall 
alone have jurisdiction to decide any dis- 
pute arising out of or in respect of the 
contract.” 


8. The olmag issue accordingly 
was framed to be tri 


as a preliminary 
issue:— 


“Whether this Court has jurisdiction in 
the matter?” | . 

4, It is not disputed that the con- 
tract is governed by Form-DGS & D-68 
revised), which embodies the general con- 
itions of contract applicable to contracts 
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IGSD, Delhi”. The place 


6. 
disputed that 
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placed by the Central Government, Pur- 
one oe a Minkes ct Socal 

a, (now under the of Supply). 
Clause 24 in the said form is the arbitra- 
tion clause, the relevant portions of which 
provide, inter alla, as follows:— 

“24, In the event of any question, dis- 
pa or diference arising under these con- 
itions or any special conditions of con- 
tract, or in connection with this contract, 
(except as to any matters the decision of 
which is specially provided for by these 
or the special conditions) the same shall be 
referred to the sole arbitration of an Off- 
cer in the Mini of Law, appointed to 
be the arbitrator by the Director General 
of Supplies & Disposals. It will be no ob- 
jection that the arbitrator is a Government 
servant, that he had to deal with the 
matters to which the contract relates or 
that in the course of his duties as a Gov- 
ernment servant he has expressed views on 
all or any of the ispute or 
difference. The award of the arbitrator 
shall be final and binding on the parties 
to this contract. 


x xx x 

The venue of arbitration shall be the 
place from which the acceptance note is 
issued or such other place as the arbitra- 
tor at his discretion may determine. 


xx xXx: xx 
The contention of the learned counsel for 
the petitioner is that Clause 20 (8) is ap- 
plicable only if a suit is filed in respect 
of the contract in question and not when 
the dispute is settled throu arbitration 
under Clause 24 of the said Form 68 (re- 
vised) 
5. According to the terms of the 
contract, the place of delivery has been 
mentioned as “free loose elive at 
at which the 
stores are required to be tendered for ins- 
ection has been specified as “at IGSD, 
ew Delhi.” Payment is stipulated to be 
made “by the Pay Accounts Officer, 
Ministry of Works, Housing and Supply, 
New Delhi” The contract, however, was 
accepted at Kanpur and the acceptance of 
the tender was issued from Kanpur. It is, 
therefore, not disputed that in the ab- 
sence of arbitration clause, the civil Courts 
both at Kanpur and at Delhi would have 
had jurisdiction to entertain a suit concerning 
disputes arising out of the said contract. 
According to Clause 20 (8) (Supra), how- 
ever, the Courts of the place from where 
the ee of tender has been issued, 
alone wi _ have jurisdiction to decide any 
dispute arising out of or in respect of the 
contract, f 


Now, it is well settled, and not 
isp where two courts have juris- 
diction to try a matter, an agreement that 
the disputes will be tried one of them 

y is valid and enforceable. The conten- 
tion of Mr. Singhania, the learned counsel 
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for the petitioner, is that the application 
under Section 20 of the Arbitration Act, is 
not a dispute arising out of or in respect 
of the contract, nor is it an application to 
the Court with a prayer to decide such a 
i On the other hand, according to 


it is an application to move the sta-. 


poe provisions of an enactment. It is 
just an application, vue is a prelude to 
setting into motion the arbitration machi- 
nery, which has been 
between the parties in acco 
24 of the contract. 
submits oe Clause 20 has no application 
to the facts of the present case. 


7. The contention of Mr. Sin 
ania, however, cannot accepted. C- 
cording to Section 81 (8). of the Arbitra- 
tion Act, 1940 all applications regarding 
the conduct of arbitration proceedings or 
otherwise arising out of: such proceedings 
are required to be made to the Court 


where the award may be filed. “and to no. 


aio Court.” According to sub-sec. D 
of Section 81, subject to the provisions o 
the Act, an a 
Court having jurisdiction in the matter to 
which the erence relates. The word 
‘Court’ has been defined in Section 2 (c 
of the Arbitration Act, to mean a 
Court having jurisdiction to decide the 
estions forming the subject-matter of re- 
faa, if the same has been the subject- 
matter of a suit. Reading these provisions 
together, it is obvious that an application 
under Section 20 of the Arbitration Act, 
which is an application reg: g the -con- 
duct of arbitration p ings, can be fil- 
ed in any Court having jurisdiction in 
matter to which the reference relates, or 
in other words, having jurisdiction to de- 


cide the question forming the subject 
matter of the reference. been seen 
above, the civil Courts both at Kanpur 


and Delhi have jurisdiction to decide such 

estions, in the present case. Such being 
the sivas ay Bg rie of the parties, 
as contained 20 (3) of Form-68 (re- 
vised), would s os in and all Courts other 
than the’ Court of the place from where 
the acceptance of tender was issued, which 

this case was Kanpur, would be exclud- 
ed. It is, therefore, the Kanpur Court 
alone, which has jurisdiction to entertain 
the application er Section 20 of the 
Arbitration Act. 


8. In above view of the matter, 
this Court has no jurisdiction to entertain 
the application, which ‘shall be returned a 
‘the petitioner for presentation to the p 
per Court. There however, be To 
order as to costs. 


Order accordingly. 


b PERSA 


S. B. Singh v. M. M. Singh (B. C. Misra J) 


- D/- 80-11-1971, 


He, therefore, . be 


‘Act does not govern 
may be filed in any. 
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B. C. MISRA, J. 

Shatrughan Badri Singh, opolan K 
Mange Mir Singh,. Respondent. 

Ex. Second Appeal No. 5 of 1971. 
om order of G. R 
Poe Addl. Dist. J, Delhi, D/- 17-8- 

Civil P. o (1908), S. 144 — Delivery 

possession in execution of decree — ` 
Setting aside of decree — Possession must 
restored. (X-Ref:— Delhi Land Re- 
forms Act (8 of 1954), S. 84), 
Where in execution of a decree passed 
in a suit for declaring grant of bhumidhart 
right to the defendant, = illegal and re- 
covery, of possession, possession ig 
an. by the plaintif ee tho Perea is set 
asido, e possession must be restored and 
the parties must be relegated to the same 
position as they were before the execution 
of the decree as on the galgi the i 


Section 84 of the Debi Land Reforma 
the pro gs be- 
fore the Civil Court. It also does not 
take into consideration the acts of the 
civil Court delivering possession to a party 
in execution of its order or decree. Su 
a matter would be determined by the pro- 
ara 


visions of the Code. 

Cases Referred: Chronological Paras 

AIR 1971 SC R = ao 2 SCC 
841, Hatti v. 2, | 

AIR {ozs PG oan d A 


L Ja Berham v. Toda Na 


uni 8 y's PC 465 = 17 ER 120, 
eg ae v. Comptoir D Escompte | 


D R. Dhamefa, For Appellant; Pandit 
Anup Chand, fee Rard P 
._ JUDGMENT:— This execution second 
appeal has been led by. oe Shri Satrughan, 
Appellant against a order off 
the Additional A ppg ato dated 17th 
pie agit by which he dismiss 
appeal d maintained the order of the 
urt of first instance dated 4th June, 1971 
ordering the issue of warrant of session 
for restitution of the property which had 
been delivered to the appellant ore me 
in execution of the decree of the Court. 


2. The material facts leading to 
this appeal are not much in dispute, The 
appellant herein filed a suit for a declara- 
Hon that the grant of Bhumidari rights by - 
the Revenue Assistant to the respondent 
was illegal and he sought recovery of the 

ession. The suit was decreed by Shri 
KL e Subordinate Judge on 12th 


mi Court (S. N dley, by 
order dated: 2nd ren 1971 in X 5 A 
195-D of 1963) held, relying upon a deck 
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sion of the Supreme Court in Hatt v. Sun- 
-der Singh, (1970) 2 SCC 841 = (AIR 1971 
SC 2320), that the civil Court had no 


3. It was represented before the 
High Court that in execution of the decree 
of the Court below, the possession of the 
suit land had been taken by the plaintiff- 
appellant and the High Court observed that 
no order could be made by it in the appeal 
as it would be open to Mange to apply 
to the trial court for restitution. Eventually 
Mange applied to the trial court for resti- 
tution. The application was resisted on 
behalf of the appellant herein and the 
Court rejected the objections of the appel- 
lant ana ordered restitution. The appeal 
against the same fafled before the Addi- 
tional District Judge. i 


4, The contention which has been 
raised on behalf of the appellant in this 
Court is the same which was pressed be- 
fore the Courts below, namely that under 
Section 185 (1) of the Delhi Land Re- 


forms Act, 1954 (the jurisdiction?) 
of the civil Comt has beem ex- 
cluded in respect of matters pro- 


vided in Schedule I in particular entry 
No. 19 which covers a suit for ejectment 
of a person occupying land without title; 
and that under Section 84 of the Act, a 

rson taking or retaining possession of 

d otherwise than in accordance with 
the provisions of the law for the time be- 
ing in force and where the land forms 
part of the holding of a Bhumidar or Asa- 
mi without the consent of such Bhumi 
or Asami ° ° ®° shall be liable to 
ejectment on the suit of the Bhumidar and 
such a suit is cognizable by a Revenue 
Court and has been excluded from the 
jurisdiction of the civil Court.  Relyin 
on the said isions of law, the learn 
counsel for the appellant submits that the 
- civil Court has not jurisdiction to order res- 
titution under Section 144 of the Code of 
Civil Procedure. 


5. I have heard the learned coun- 
sel for the parties. In my opinion, there 
is no force in the appeal, Section 84 of 
the Act does not govern the proceedings 
before the civil Court. It also does not 
take into consideration the acts of the 
civil Court delivering possession to a pay 
in execution of its order or decree. Su 
a matter would be determined by the 
provisions of the Civil Procedure Code it- 
self and not by Section 84 of the Land 
Reforms Act. 


6. The counsel has relied upon a 

age in the judgment of the Supreme 
Pount in Hatti’s case, Sar 2 SCC 84l 
= (ATR 1971 SC 2820) (supra), which is 
to the effect that the Revenue Act is a 
complete Code under which anyone want- 
ing a declaration of his right as a Bhumi- 
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‘by execution of its order. 
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dar or aggrieved by a declaration issued 
without notice to him, can’ approach the 
Revenue Assistant and should there be a 
dispute as to possession of agricultural 
land, the remedy sought would 
Section 84 of the Act and the civil Court 


© has no jurisdiction to entertain the said 


claim.. The counsel, relying upon these 
observations submits that the civil Court's 
jared tee has been Soy taken away. 
y the provisions of the Land . Reforms 
Act and as such the Court does not have 
the jurisdiction to order for restitution. 


7. There is'a fallacy in the sub-|_ 
mission of the learned counsel. The juris- 
diction of the civil Court in respect of 
Bhumidari rights has undoubtedly been ex- 
cluded as has been held by the Supreme 
Court, but if that is so, the delivery of 
possession of the land in dispute to the 
appellant by the civil Court was itself an 
act without jurisdiction. In resisting the 
application for restitution, the appellant is 

y asking the Court to perpetuate the 
benefit given to him by the civil Court 
in proceedings without jurisdiction and he 
does not want the civil Court to remedy 
the wrong which has been done to the 
opposite p by its order which was il- 

gal and without jurisdiction. In my opi- 
nion, the duty of the Court is clearly to 
see that its act does no injury to’ any 

. As observed by Lord Cairns in 

odger v. The ‘Comptoir D’ Escompte, 
(1871) 3 PC 465, one of the first and 
highest duties of all Courts is to take care 
that the act of the Court does no injury 
to any of the suitors, and when the expres- 
sion “the act of the Court” is us it 
does not mean merely the act of the Pri- 
mary oni or of any intermediate Court 
of appeal, but the act of the Court as a 
whole from the lowest to the highest. 


The Judicial Committee in Jai Berham 
v. Kedar Nath Marwari AIR 1922 PC 
269, observed that “It is the duty of the 
Court under Section 144 of the Civil Pro- 
cedure Code to place the parties in the 
tte which they would have occupied, 
ut for such decree or such part thereof 
as has been varied or reversed; nor indeed 
this duty or jurisdiction arise merely under 
the said section. It is inherent in the 
general jurisdiction of the Court to act 
rightly and fairly according to the circums- 
tances towards all parties involved. My 
conclusion is that it was the duty of the 
Court below to order restitution and re- 
medy the wrong done by its decree which 
has been set aside by the Court of appeal 
and has been found to be without juris- 
diction. Jt cannot be denied that a Court 
not having jurisdiction over the subject- 
matter of a suit would still retain inherent 
jurisdiction to recall its orders and remedy 
the wrong which has been caused directly 
The arguments 
at the bar advanced in this appeal suggest 
that the parties are fighting each other in 
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respect of the Bhumidar rights which res- 
pondent has uired, before the revenue 
authorities and the appellant is challengi 
ee and is claiming the rights in 


In this ‘connection, the possession of a 
party for some years whether lawful or 
unlawful is of great significance and has 
a material bearing on the proceedings be- 
fore the revenue onna In this con- 
text, it is of extremel A great importance 

t the possession of the appellant which 


tho date of the suit so that they could -work 
out their rights, if any, in the revenue 
apg ing to law. 


8. any view of the matter, I 
hold that rea no infirmity with ‘the 
order of the fest appellate Court and 
there is no substance in the appeal which 


is dismissed with costs. 
: Appeal dismissed. 
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Displaced persons (Compensa 
Nehabilitation) Rules (1955), Raa. oe, 55 

The term ‘acres’ — Means standard 
acres — Separate compensation for house 
— When permissible. 


The term ‘acres’ in Rule 65 read with 
Rule 55 means s acres and where 
a displaced person is allotted four or less 
standard acres of agricultural Be ig 
entitled to receive co i ar separatel 
in respect of his verified claim for a 
building the assessed value of which ex- 
ceeds Rs. 10,000/-. AIR «1960 Bom 528 
and AIR 1n Punj 34 and AIR 1955 SC 
830, Rel. o ara 
Cases Referred: 
AIR 1961 Punj 34 = 62 Puy LR 

), Hazara Singh Ganda Singh v. 


tate of Punjab 
AIR 1960 Bom 528 = 62 Bom LR 


439, Totaram Tekchand v. H. K. 


oudhary 5 
AIR 1960 Punj 285 = 62 Punj LR 
21 (FB), Charan Dass Mukhi v. 

Union of India a 


ATR 1955 SC 880 = (1 2 SCR 

457, Tirath Singh sta Ne tron 
pan 5 
L. Sood, for Petitioner; Rustam M. 
Mehis, for Respondents. 
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ORDER:— The question raised in thig 
petition is whether the word ‘acre’ in 
Rule 65 of Diselaced Persons (Compensa- 
tion Bie welt itation) Rules, 1955 (here- 
inafter to be called the rules) means. ‘ordi- 
nary acres’ or ‘standard acres., 


2. The petitioner is a displaced 
person from West Pakistan Oea who left 
non-urban tana property > 
dential and In gi of 
the agricul fad left in West Pakistan 
ne petitioner was allotted 8.4 Standard 

Acres (which is more than 4 Ordinary 
Acres) in Madhya Pradesh, 
tioner’s claim for 2 rural 
assessed at Rs. 12560/- and Rs. eco 
respectively. The petitioner put in his claim 
for bein spas compensation on account of 
rural bui but the same was refused 
by the - ement cer is order 
dated 27th August, 1960. Thereafter, the 
penon filed an appeal and a athe but 

e same were also rejected e Assis- 
tant Settlement Commissioner pa one 
dated 29th November, 1960 and by 
Parshotam Sarup, Deputy Chief Setlloment 
Commissioner dated 80th March, ' 1961. 
The respondents have taken the view that 
as the petitioner has been allotted more 
fo roosivo compensation soperatly in ro 


of Sona is 


ae ha p titioner 
aggriev: impugned order has 
the present writ petition under Articles 226 
and 227 of the Constitution for a writ in 
the nature of certiorari or other a foe the 
writ, order or direction for qu 
impugned ordek. Rule 65 of 1955 Sue 
reads as follows:— 
Rule 65: 

“Separate pensation. for rural 
building not to bo "paid in certain cases: 
(1) Any person. to i to rac: ee ete than four > 


acres) of agri ve been alot- 

ted. not be entitled to receive com- - 
ane separately in of his veri- 

Fed claim for rural building the AOA 


value of wbich is less than Rs. 20,000/-. 
(2) Any peron = i to whom (four acres or 
ess) of agricultural land have been allot- 
ted, shall not be entitled to receive com- 
paion separately in ect of his veri- 
ied claim for any pate the 
assessed -value of which less than 
Rs. 10,000/-”. 

The respondents have taken the view that 
the word ‘acres’ in Rule 65 means ordin 
acres and not standard acres. If so réad, 


65 and as 
Bay for th aiding is . 
Rs. 20,000/- he will not be en- 
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titled ‘to receive any compensation, The 
learned counsel for the petitioner, how- 


ever, contends that sub-rule (2) of Rule 65 
is applicable to the case of the petitioner 
because the word ‘acres’ means stan 

acres and if so read he will be entitled to 
receive compensation in respect of verified 
claim for rural building the assessed 
value of one of which is Rs. 12560/-. I 
may mention here that the- counsel for the 
petitioner conceded that for the puree of 
Rule 65 each building has to be treated 
separately and that even if sub-rule 2 of 
Rule 65 was to be applicable to him he 
was not entitled to claim any compensa- 
tion on account of rural building the asses- 
sed value of which has been assessed at 
Rs. 1200/- because it is less than Rupees 
10,000/-. This concession was properly 
made in view of Charan Dass Mukhi v. 
Union of India, AIR 1960 Punj 235 (FB). 


He, therefore, only claimed compensation 
in respect to that building, the assessed 
value of which has been verified at 


Rs. 12580/-. 


The main question, therefore, is 


: 3. 
whether the word acres in Rule 65 means 
acres. It is not 


standard acres or eta 

disputed by the counsel for the parties that 
if the word acres in Rule 65 means stand- 
ard acres then the case of the petitioner 
will be covered by sub-rule 2 of Rule 65 
and he will be entitled to compensation in 
respect of the verified claim of a building 
which has been assessed at Rs. 12560/-; 
whereas if the word ‘acres’ means ordinary 
acres the case will be covered by sub- 
rule (1) of Rule 65 in which case the order 
of the Chief Settlement Commissioner will 
be correct and the petitioner will not be 
entitled to any compensation in respect of 


his verified claim for rural buildings as 
the assessed value of those is less than 
Rs. 20,000/-. 

4, Rule 2 (g) defines ‘standard 


acre’ to mean an area of land whose 
average settlement yield is ten maunds of 
wheat or more, but not exceeding eleven 
maunds, or other equivalent produce in 
value, and whose average maturity is 
per cent, and above. 


` Rule 50 postulates that the Settlement 
Commissioner s fix the value of any 
agricultural land which is intended for 

otment in terms of stan acres, 


Rule 52 provides the manner of allot- 
ment of land which may be allotted in the 
first instance to a person having verified 
agricul land. Such area 
shall be the area permissible under the 
scheme referred to. in Rule 51 or thirty 
standard acres whichever is less. 

Rule 53 provides that where a dis- 
placed person having a verified claim in 
respect of agricul land has settled in 
an area other than an urban area, he may 
be paid one-third of the compensation due 
fo tent, in cash, subject to a maximum of 
Rs, 1,000/-. 
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Provided that no such person holdin 
a verified claim for more than thirty stand- 
ard acres shall be paid any part of hig 


compensation in cas 


Rule 54 provides for payment to cer- 
tain person under disability a compensa- 
tion in cash if such compensation con- 
verted in terms of standard acres ig 18 
standard acres or less. 


Rule 56 provides that for the purpose 
of payment of compensation under Rules 
51, 58, 55. each standard acre of ‘and 
may be converted into cash at the rate 
of Rs. 450/- per standard acre; in respect 
of first fifty standard acres and in respect 
of remaining standard acres at the rate of 
Rs, 850/- per standard acre. 


Rule 57 provides that a displaced 
son having a verified claim in repa of 
agricultur land who has settled in a 
rural area and to whom agricultural land 
has been allotted, may be allotted a house 
in addition to such land in accordance 
with scale prescribed. 

Proviso to this rule however provides 
that if such a person holds a verifi 
aim in respect of any rural building and 
the claim been satisfied wholly or 
partially before the allotment of such land, 
the provisions of Rule 65 shall not be a 
plicable in his case but he shall not be 
entitled to allotment of a house or a site 
and building grant in lieu thereof, 


5. A reference to these various 


rules would show that the allotment in 
order to be patterned into a uniform one 

necessarily to be made in terms: of 
standard acres. It is well known that the 
ield of land not only in different States 
ut even within the same State is not wni- 
form. It was for this reason that the 
rule making authority first defined what 
standard acre was to be and then provid- 
ed in Rule 50 for fixing the value of any: 
eae land which is intended for 
otment in terms of standard acres. This 


provision was absolutely necessary as 
otherwise two persons who may appa- 
rently be allotted same number of ordinary 
acres but in different areas, may be. in 


reality get widely different kinds of lands 
and one land may be of wholly inferior 
kind, and give much lower yield as com- 
pared to the other. But when the allot-. 
ments are made in terms of standard acre, 
each allottee, will get the same real value 
because an allottee of 4 standard acres in 
any part of the area will be getting the 
land whose average settlement yield will 
be more or less the same. It may, there- 
fore, happen that one allottee of 4 stand- 
ard acres may be having land when con- 
verted into ordinary acres more than the 
ordinary acres of other allottee of 4 stand- 
ard acres. But that would be of no con- 
sequence as by alloting standard acres 
their land would have been equated on the 
basis of the average settlement yield as 
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given in the definition of standard acres 
and they would be getting equal value. 
It will be seen that Rule 65 talks of more 
than 4 acres or 4 acres or less of agricul- 
tural land having been allotted. It has 
already been provided in Rule 50 . that 
the Settlement Commissioner shall fix the 
value of any agricultural land which is 
intended for allotment in: terms of stand- 
Thus when Rule 65 talks of 
more than 4 acres or 4 acres or less agri- 


cultural land having been allotted it im- 


mediately attracts Rule 50 which means 
stan acre. The rule making aani 
obviously considered that as it had al- 


ready provided in Rule 50 that allotments 
were to be made in terms of standard cae 
it was not necessary to use the wo 
‘standard acre’ in Rule 65 when it was 
roviding for the agricultural land havin 
Been allotted. as by the very nature 
things, the allotment will be in terms of 
stan acres. If it was not to be so 
interpreted then this rule is in danger of 
ming redundant in those areas where 
the land is measured in terms of bighas, 
rather than ordinary acres, for example in 
Delhi. Thou are convert- 
ule 65 is work- 
if we are to read 


when bi 


settled in villages and makes a distinction 
from those who have not settled in rural 
area. Now Rule 57 


therefore if the proviso is to be made 
workable it is essential that word acre in 
Rule 65 has to be read to mean standard 
acre also. It was sought to be contended 
that Rule 97 uses both the words ‘acres’ 
and ‘standard acres’ and it therefore must 
be held that the. rule-making — authorit 
wherever it intended to use the wo 
acres has -done so. But as Rule 
65 uses the word ‘acre’ there is no justi- 
fication for taking that rule to mean ‘stand- 
ard acre. In my view there is no merit 
in this contention. It ‘will be seen that 
Rule 97 when it talks of allotment of 4 
acres or less of agricultural land is using 
the same language as in Rule 65 and for 
the same reasons that I have already indi- 
_cated above, it was not necessary to men- 
Hon the word ‘standard acre’ because, by 
mandate of Rule 50, the allotment of the 
acre. 
acre’ was mentioned 
in later portion of Rule 97 when the ques- 
tion was of paying rehabilitation grant and 
the cash equivalent to be fixed for that 
purpose. If the word standard acre was 
not used in this part of Rule 97 it would 
not have been P Suite to work out the 
conversion for the purpose of rehabilita- 
tion t dn terms of cash. It is true 
that the normal rule of interpretation is 
that the word should bear its ordinary 
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. various shades 


65 to those persons who have 


- to receive , compensation. I, 


ALR 
arainn] meaning unless there is’ some- 
ing in the context to the contrary. But . 
y well settled that where a word 
in an ae which oe of 
meaning, the particular 
meaning to be attached must be arrived 
at by reference to the scheme of the Act 


or of the section in particular taken as a 


AIR 1961 Punj 34 (FB). 
Tirath Singh v; 

Bachittar Singh, AIR 1955 SC 830: 
_ “Where the language of a statute, in its 


ordinary meaning and tical construc- 
tion, leads to a naile ‘eanken lietioa of 


to some inconvenience or absurdity, hard- 


it is 
is` us 


I may mention that though in 
no other case, the question raised as such . 
ore me-has been decided, yet in a series 
of other cases where a reference to Rule 
65 has been made, the courts have pro- 
ceeded on the assumption that word acre 
in Rule 65 means standard acre. In this 
connection, reference may be made to a 
judgment -in Totaram Tekchand v. H. K. 
Choudhary, AIR 1960 Bom 528. -I am of 
the view that the case of the petitioner is’ 
covered rad sub-rule (2) of Rule 65, and 
he was .erefore, pa’ en rene com- 
ensation in respect o . Veri claim 
f rural building, the assessed value of 
which has been worked out as Rs: 12,560. 
As a result, I would, quash the order of 
Department Deputy Chief Settlement. Com- 
missioner dated 80th March, 1961 in: which 
he held that the petitioner was not entitled 
“therefo 
issue mandamus to the respondent to cone 
sider the case of the petitioner in accord- 
ance with law and merit and keeping in 
view the observations made in‘ this judg- 
ment. As a result, the writ petition is 
allowed but in the circumstances of the 
case, eee leave the parties to bear their 


Own co 
Petition allowed. 
Gee 
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. INDEX NOTE (A) Displaced Persons 
(Compensation and Re itation) Rules 
{1955), R. 30, Explanation I — Applicabi- 
ity — One of the two occupants not hold- 
{ng verified claim but is displaced person 
= Rule will apply to him also. 


BRIEF NOTE (A) The plain meaning 
of Rule 30 read with lanation I is that 
if a property is in the occupation of two 
persons, oe of whom holds ao Ata 

claim and the other has no such claim 

be pr roppity can be suitably parton 

ment Commissioner s 

nA the property and transfer to each ee 
person the portion in his occupation. A 
reference to various rules in ee v 
(where Rule 80 is to be found) show 
that though the peron holding a verified 
claim is normally preferred at the time of 
allotment of the allottable property, the 
“interest of persons who do not hold a veri- 
fied claim but who are also displaced per 
sons has also been kept in view. ne Ww 
reviewed: (Para 19) 
Cases Referred: | Chronolo Paras 
AIR 1970 Delhi 85 = ILR Fat 69) 

Delhi 469, Washdeo Singh Biji v, 

Union of India 28 
M ur LT 201 (FB), Trah Singh vy. 

> mgh v : 

Union of indian 18 
ATR 1965 Punj 388, Amar Singh 

Girdhari Lal v. Union of India. 16 
(1965) 67 Pun LR 215, Gurbux Singh 

v. Union of India 
(1965) LPA No, 10-D of 1962, D/- 

10-2-1965 (Punj), Maya Devi v. 

Inder Sain 17, 18 
ALI 1964 Punj 87 = ILR (1963) 2 

set 685, Atma "Singh v. Chief 
as ement Commr., Rehabilita- 


N. Delhi 
AIR "63 5G 1128 = (1968) Supp 
2 SCR 127, Mysore State Electri- 
city Board v. aee. Eoo 
<- Cotton and Silk Mils L 22, 
AIR 1963 Punj 246 y Pun LR 
288, Kewal Krishan v. Govt. of 
India 15, 16, 17 
eet Ee Tutt Singh» Union 
un anjit Sin vV. nion 
of Tadia i 13, 16 
11982) 64 Pun LR 755 Di; Khushi 
Ram v. Union of Indi i 14, 15 
AIR 1961 Punj 449 = 62 Pun LR 
604, Diwan Chand L. Thakur . Dass 
v. Union of India 12 
AIR 1948 PC 164 = 70 Ind App 129, 
Ryots of Garabandho v. Zamindar 
of Parlakimedi 


R. Dhawan with C. B. Thanat, for 

A dant Madan Bhatia, for Respondent 

No. 5 R. L. Tandon as Amicus Curiae, 
for Respondents. 


HARDAYAL HARDY, C. j.:— This 
appeal under cleus 10 of the Letters 
atent arises out a Judgment delivered 
by a learned Single ie of this Court in 


17 
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Civil Writ No. 149-D of 1968, whereby 
the petition filed by the appellant who was 
petitioner in that case, was dismissed. 

2, The question arising for deter- 
mination in this apal relates to Rule 30 
of the Displa Persons (Compensation. 
and Rehabilitation) Rules, 1955 which will 
hereafter be called the Rules. 

3. The contention urged by the 
appellant is that the said rale. as not been 
correctly interpreted by the learned Single 

udge and that oo a true construction of 
ule 80 the ellant alone is sales 
to the transfer the entire prope 

4, The facts lie in a small com 

Quarter No. 6/82 in Rajinder Nagar 

a Government built property which w 
occupied by the appellant an lee ee 
No. 5 Mohar Singh. It was transferred to 
respondent No. 5 and its cost was adjust- 
ed against a claim payable to Shri Gulab 
Singh father of respondent No. 5. This 


‘order was set aside by the Deputy Chief 


Settlement Commissioner who remanded 
the case a direction that further in- 
quiry relating t to. the divisibility. of the pro- 
boa may made in the presence of 


oth the peta 
his order D/- 18-83-1960 the 
Madeon Officer held that the transfer of 
partioon in. qa oreupanion of each allottee, i.e. 
the eee Mant and respondent No. 5 should 
owed. The appellant and res rae 
A 5 appealed against that order 
was upheld by the Assistant Settlement 
Commissioner. Against that decision the 
appellant and respondent No. 5 filed revi- 
sion pannon which were rejected by Shri 
C. Sapra exercising the powers of Chief 
A ie Commissioner. He held that 
similar quarters in Rajinder Nagar having 
been declared divisible by the MBN, 
the principle’ of divisibility also applied to 
the quarter in question. 


6. As a result, a portion of the 
quarter measuring 34. i square yards was 
transferred to the appellant on 1-6-1962 
while the other portion measuring 51.8 
square yards was transferred to respondent 
No. 5. The appellant’s appeal and revi- 
sion were dismissed and so va his appli- 
cation under Section 33 of the Displaced 
Persons (Compensation , and a POT E, 
Act; 1954 which will hereafter be referre 
to as the Act, 


7. It is in these circumstances that 
the appellant filed a petition under Article 
226 of the Constitution in which he raised 
several contentions, principal conten- 
tion being based on the meaning of Rule 
30 of the Rules. The said petition, having 
been dismissed, the appellant fled an 

eal which was eventually referred to a 
Fu Bench and is now before us. 

8. Before we deal with this rule, 
it may be mentioned that Respondent No. 
5 did not have a verified while the 
appellant had such a claim. The father of 
respondent No. 5 did have a verified 
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claim, but he was living at Ambala and 
was not in occupation of the quarter in 
question, The claim was verified in the 
name of the father of respondent No. 5 
who was alive at all material times. In 
other words, respondent No. 5 did not 
have a verified claim in his own name nor 
was he entitled to the benefit of that claim. 

9. Rule 30 as it stood at the mate- 
rial time read as follows:— 

“If more persons than one holding 
verified claims are in occupation of any 
acquired evacuee property which ig an 
allottable property, the property shall be 
offered to the person whose net compen- 
sation is nearest to the value of the pro- 
perty and the other persons may be allot- 
ted such other acquired evacuee ae erty 
which: is allottable as may be avai ble: 

Provided that where any such pro- 

erty can suitably be partitioned, the 
Be ement Commissioner partition 
the property and allot to each such per 
son a portion of the property so partition- 
ed having regard to the amount of net 
compensation payable to him. 

n I. The provisions of the 
rule shall also apply where some of the 
persons in occupation of eny acquired 
evacuee property which is an allottable pro- 
perty hold verified claims and some do 
not hold such claims.” 

the 


Explanation IX (not material for 
given to the said rule by the 


purposes of this case). 

The meanin 

learned Single Judge is that whereas Rule 
25 provides for, the transfer of a property 
in the sole occupation of a person to whom 
compensation is to be paid, Rule 26 pro- 
vides for the allotment of a property which 
is in sole occupation of a displa person 
but who does not hold a verified clam. 
Rule 81 contemplates cases where acquir- 
ed evacuee property is an allottable pro- 
perty in occupation of more than one per- 
son, none of whòm holds a verified claim. 
Rule 30 read without the Explanation 
would only cover the cases of persons who 
hold verified claims because the main part 
of the rule provides that the property shall 
be offered to the person whose net com- 
pensation is nearest to the value of the 
property. The proviso to Rule 80 how- 
ever makes an exception and provides that 
where such a property can suitably be 
partitioned, the Settlement Commissioner 
shall partition the property and allot to 
each such person a portion of the pro- 
perty so partitioned having regard to the 
amount of net compensation payable to 
him. The Explanation I, however, makes 
the applicability of this rule even in a case 
where the property is in occupation of a 
person holding verified claim and another 
who does not hold such claim. 

10. According to the learned 
Single Judge, without Explanation I, Rule 
80 only purports to give a right of claim- 
ing allotment of the portion of the pro- 
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perty to the person who holds a verified 
claim, But if by the addition of Explana- 
tion I to the Rule, it is still held to be ap- 
plicable only to persons holding verified 
claims the whole purpose of adding Ex-. 
planation I will be defeated and the whole 
thing will be an exercise in futility. 

1l. Learned Single Judge — further 
held that the whole pupae of adding Ex. . 
planation I to Rule 30 was to make it clear 
that in case an allottable property can be 
suitably seabed the same shall be 
partitioned and allotment made to each 
such person even where a person in occu- 
pation of it holds a verified claim and 
another does not hold a verified claim. 


12. The contention urged on be 
half of the appellant is that view of 
Rule 80 is not correct. The question is 
not res integra but it has not arisen in the 
form in which it has arisen in the present 
case. The first case to which our atten- 
tion was invited by Shri R. L. Tandon is 
a decision of Grover J. (as his Lordship 
then was) in Diwan Chand L. Thakur Dass 
v. Union of India, AIR 1961 Punj 449. 
Discussing the scheme of Rule 80 his 
Lordship observed that where there are 
two competing displaced persons occupyin 
a portion of the property which is 
in area, then the property has to be trans- 
ferred to that person 
occupation of such 

riod. 


ule 8 


who has been in 
orton for a 


seems to be that the property should be 
transferred to one person even if there are 
more occupants than one except in those 
cases where the property can be suitabl 
partitioned and the portions so parttoued 
can be allotted to each one of the occu- 
pants under Rule 30. ‘ 


18. In 1961 a Division Bench of 
the Punjab High Court in Ranjit Singh v. 
Union of India, 1962-64 Pun LR 44 had 
to deal with Rule 30. Although the case 
decided by Grover, A was not mentioned 
in the judgment of Falshaw, J. who spoke 


. for the Bench, the learned Judge observed 


t 


I cannot see any objection in a case 
where there are three occupants of por- 
tions of a property which can only. be 
conveniently sub-divided into two portions 
uA the claims of two occupants cannot be 
met”, 

It is implicit in the observations that the 
dictum of Grover, J. did not find favour 
with the Bench. 


14. In the same year Shamsher 
Bahadur J. had to deal with Rule 30 and 
Explanation I in Dr. Khushi Ram v. Union 
of India, 1962-64 Pun LR 755. The leam- 
ed Judge held that Rule 80 deals only 
with those cases where there is plurality of 
verified claimants and Explanation I will be 
attracted only where some of the persons 
in occupation of a property do not hold 
verified claims. eplsnation cannot 
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apply to a case where there is only one 
verified claimant. That was about the 
time when Rule 30 was amended, and the 
word “gross” was substituted for the word 
“net” and it was said that the amendment 


could not be given retrospective operation. 


15. This case was considered by a 
Division Bench of that Court. in Kewal 
Krishan v. Govt. of India, AIR 1963 Fon 
9246. The same argument about the plura 
having been used in the Explanation and 
the inapplicability of the rule in the case 
of a contest between a single claimant 
and a single non-claimant which had found 
favour with Shamsher Bahadur, J. in Dr. 
Khushi Ram’s case, (1962) 64 Punj LR 755 
was presented before the Division Bench. 
Falshaw, C. J. with whom Harbans Singh, 
F, concurred, observed that he did not 
consider that this view was correct. Kewal 
Krishan’s case did not deal with a divi- 
sible property nor did the question of the 
right of a non-claimant to allotment of 
a portion of divisible property arise in that 
case, 

16. In Amar Singh Girdhari Lal v. 


Union of India, AIR 1965 Punj 383 Sham- 
sher Bahadur, J. referred to a decision of 


a Division Bench in 1962-64 Pun LR 44 


and observed that as the property was 
found to be divisible into two portions the 
claims of at least two out of three allot- 
tees could be met but when the learnec 
Judge turned his attention to another deci- 
sion of the Division Bench in Kewal 
Krishan’s case, AIR 1963 Punj 246 he said 
that the contest between the claimant and 
non-claimant when they are both in occu- 
pation would be determined by the ques- 
tion of divisibility and divisibility alone. 
He drew stren for his argument by 


oting from the judgment of the Division 


Bench in Kewal Krishan’s case to the effect 
t 

“it is not correct to say that Rule 30 
of. Pee laced Persons (Compensation and 
Rehabilitation) Rules, does not apply where 
there is a contest between a single claim- 
ant and a single non-claimant. But the 
rule does not govern a case where the con- 
test is between a claimant and a uon- 
claimant.” 

17. The next case which has a 
bearing on the question is again a Bench 
decision of the Punjab High Court in Atma 
Singh v. Chief Settlement Commr., ILR 
oe) 2 Punj 685 = (AIR 1964 Punj 87). 

. B. Capoor, J. sitting with Prem Chand 
Pandit, J. while giving a meaning to Ex- 
planation I to Rule 80, observed:— 

“No doubt the Explanation speaks of 

ons” in occupation who hold “verified 
aim,” but according to Section 18 of the 
General Clauses Act, 1897 (Act No. 10 of 
1897), wo 
the plural, and vice versa and I can see 
no real difficulty in reading this Explana- 
tion as also applying the provisions of the 
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rule to a case in which only one person 
out of those in occupation of the property 
holds a verified claim, while the other 


occupant or occupants do not hold a veri- 
fied claim. Even in such a case the occu- 
pant who has a verified claim and is en-' 
itled to compensation, will have a better 
claim to the transfer of the property as 
against other onrupant or occupants whose 
compensation is nil on account of not hav- 
ing a verified claim. The argument put 
forward by Mr, Keer would in fact mean 
that the rules do not make any provision 
at all for the permoni of compensation by 
means of transfer of the property in a case 
in which there are two occupants in it, 
one of whom holds a verified claim and 
the other does not hold such a claim. It 
is not easy to conceive that such a lacuna 
would be left in the rules.” 


In 1965 a case came up before Falshaw, 
C. J. and Mehar Singh J. involving a simi- 
lar question. is was the case of Maya 
Devi v. Inder Sain, (L.P.A. No. 10-D_ of 
1962 (Punj)). The learned Judge held 
that where a displaced poe ad exhaust- 

his compensation claim by adjustment 
towards one property he became a non- 
claimant in re to other pro ay clum- 
ed by him under Rule 30 on the asis of 
his exhausted verified claim. In such a 
case Rule 80 did not apply. Referring to 
the decision of K Krishan’s case, AIR - 
1963 Punj 246 it was said that that was a 
case in which Mela Ram’s verified com- 
pensation claim had not been totally ez- 
austed although Falshaw, C. J. did ab- 
serve that Mela Ram had filed an affidavit 
to the effect that he was a non-claimant 
because his net compensation at that time 
was nil. But in Maya Devis case, L.P.A. 
No. 10-D of 1962 which was decided on 
10-2-1965 Falshaw C. J. did not adhere 
to that view because if the matter had to 
be decided on the basis of gross compen- 
sation, Mela Ram was obviously a claim- 
ant and that is how the Deputy Secretary 
had looked at the matter when he had 
dealt with the case. There was thus a 
conflict between Maya Devi’s case and 
Kewal Krishan’s case because in the order 
of reference made on April 7, 1966, Fal- 
shaw C. J. pointed out that there was a 
review application in Kewal Krishan’s case 
in which it was pointed out that the suc- 
cessful claimant had amounts still standing 
to his credit, however small. That review 
application was rejected on the ground that 

t was immaterial as the Bench had held , 
that a person whose compensation had 
been exhausted was still a holder of veri- 

claim, 


18. This conflict therefore came 

before a Full Bench of that Court in 
Tirath Singh v. Union of India, AIR 1968 
Punj & Har 369 (FB). Mehar Singh C. È 
who wrote the judgment of the court o 
served that if a person had exhausted his 
verified claim by the payment of compen- 
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sation in one form or another, it could- not 
be held that he still continued to hold what 
had in fact been full i 


sr to whieh 
which has meaning and pursuant to 

he can urge his rights, but where a veri- 
fied claim has ‘been satisfied the person 
who holds the verified claim, cannot put 
forth that claim and ask for conferment of 
any rights on him pursuant to such a satis- 
filed c He therefore said that in his 
opinion Maya Devi's case, L.P.A. No, 10-D 
of 1962, D/- 10-2-1965 (Punj) was correct- 
ly decided. 

19. The plain -meaning of Rule 80 
read with Explanation I therefore is that 
if a property ‘is in the occupation of two 
persons, one of whom holds a verified 


claim and the other has no such an 
the property can be suitably artitioned, 
the Settlement Commissioner partition 


ference to various rules in _ Chapter V 
(where Rule 30 is to be found) wi 

that though the person holding a verified 
claim is normally preferred at the time of 
allotment of the allottable property, the 
interest of persons who do not hold a veri- 
fied claim but who are also- displaced per- 


sons has also been kept in view. Rule 25 ;, 


rovides for the transfer of..a property in 
the sole occupation of a person to whom 
compensation is to be paid while Rule 26 
provides for the allotment - of roperty 
which is in sole. occupation of a dolce 
person but who does not hold a verified 
claim. Rule 81 contemplates cases where 
acquired evacuee property which is an 
allottable property is in occupation of more 
than one person, none of whom holds a 
verified claim, Rule 80 on the .other hand 
read without lanation, would 
cover the cases of persons who hold veri- 
fied claims because the purview of Rule 
80 ides that the property shall be of 
fered. to. the person whose net/gross com- 
pensation is nearest to the value of the 
property. Proviso to Rule 80 _ however 
makes an exception and provides that 
where such can suitably be parti- 
tioned, the Bott ement Commissioner shall 
partition the property and allot to each 
such person a portion of the property so 
partitioned having regard to the amount of 
net/gross compensation payable to him. 
Explanation I however extends the appli- 
cability = this rule to fy case Where pro- 
perty is occupation of a person holding 
a verified claim and some others -who do 
not hold any such claims. l , 
. 2 Learned Single Judge there- 
fore appen to us to be right when he ob- 
served: l 
“It seems clear to me that the whole 
purpose of adding Explanation I to Rule 30 
was to make it clear that in case an allot- 


table prop can be suitably itioned 
the same shall be partitioned oP eat 
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made to each such person even where 4 


person in ation of it holds a verified 
claim and-another does not hold a verified 

laim.” j 
21, Counsel for the : 
submitted that LO L 


however, 
have no right wumder Rule 80 and he laid 
stress on ee — “having re to ice 
amount of ‘net/gross compensation a 
to him” contained in the last line ol the 
proviso to the rule, What the counsel can- 
ee was that the gord. men that oven 
e erty can y partition 
it_ can aie be allotted to those persons 
whose Det gron compensation is nearest ta 
the value of the pro meaning thereby 
that as there is no net/gross compensation 
paydble to a non-claimant no portion of the 
property vo be allotted to because of 
e words. : 


22. In. this connection, counsel re- 
lied upon a decision of the Judicial Com- 
mittee of the Privy Council in ake of 


Garbandho v. Zamindar of Parlakimedi, 
70 Ind App 129 at p. 168 = (AIR 1948 
PC 164). Their Lordships of the Privy 
Council while dealing’ the meaning of 
the expression said: 
“The view taken the majority of 
the e Board of Revenue in mak- 


quirement to “having regard to” th 
visions in question has no more definite or 
a and a e e o 
usage, an y requires ‘that these provi- - 
sions must be taken into consideration” 


These words in our opinion only mean that 
when the property can be suitably parti- 
tioned the portion of the property so parti 
tioned will be allotted to a person having 
regard to the amount of net/gross com- 
pensation payable to him, that is to say, 
that at the time of allotting respective por- 
tions, the authorities will have regard to 
the amount-of net/gross compensation pay- 
able to an applicant. But it does not 
mean that if the portion is occupied by a 
non-claimant he is not entitled to any allot- 
ment even if the property can be suitably 
partitioned. In the Mysore State Electrix 
city Board v. Bangalore Woollen, Cotton 
and Silk Mills Ltd., (1963) Supp 2 SCR 127 
= (AIR 1968 SC 1128) their Lordships of 
the Supreme Court were considerin i 
very expression in the light, of the 
of the Privy Council and said: 
“We do not therefore think that that 


this 
ecision 


While allotting a partible property to 4a 
person having a verified claim the autho- 
tities do have to pay due regard to the 
compensation payable to that person. But 
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that would not take away from the force of 
Explanation I which expressly states that 
the provisións of the Rule shall also apply 
- where some of the occupants hold verified 
clatms and others do not hold such claim, 
The proviso and the rule regarding net/ 
s compensation have reference only in 
e context when the property is in the 
occupation of displace persons _ having 
verified claims. The irop of Explanation 
I however is to extend the rule wo a case 
where the property is in occupation of a 
person who holds a verified claim and 
another who does not hold any such claim. 
The proviso and the Explanation therefore 
operate in different fields. 


23. Counsel for the appellant next 
drew our attention to another decision of 
Shamsher Bahadur J. in Gurbux Singh v. 
Union of India, 1965-67 Pun LR 215 and 
submitted that under Rule 25 the autho- 
tities are under a statutory d to trans- 
fer the prop to a verified claimant but 
it lies within their discretion to do so in 
favour of a person who is not holding a 
verified claim under Rule 26. He also 
stated that under Rule 30 the words used 
are “the property shall be offered to the 
person.” The same words have also been 
used in Rule 41 which deals with Govern- 
ment built property in the occupation of 
a displaced person having a verified claim. 
But in Rule 42 which deals with Govern- 
ment residential property in occupation of 
a non-claimant the word used is “may.” 
He therefore invited our attention to a de- 
cision of I. D. Dua C. d (as his Lordship 
then was) in Washdev Singh Biji v. Union 
of India, AIR 1970 Delhi 85 where, the 
distinction between the use of the words 
‘shall’ and ‘may’ in Rules 41 and 42 has 
been drawn. 


24, Learned counsel also drew our 
attention to the preamble of the Displaced 
Persons (Compensation and Rehabilitation) 
Act, 1954 and submitted that the main ob- 
ject of the Act is to provide for payment 
of compensation to displaced persons and 
since Government built property is a part 
of the compensation poo e primary ob- 
ject of the statute and the rule is to give 
meat a geht to displaced persons with 
verified claims. 


25. We do not think the counsel 
is right in his submission. The object of 
the statute is not merely to provide for 
payment of compensation but also for pay- 
ment of rehabilitation grants to displaced 
persons and for matters connected there- 
with. Same is the object of the compen- 
sation pool. It is eae by Rule 43 
that the provisions of Rule 25 to Rule 34 
shall so far as may be, apply to transfer 
of any Government built property and 
Rule 42 is in pari materia with Rule 26. 
Jt is true that in the case of allottable pro- 
perties under Rules 22 and 26 such pro- 
perties are ordinarily to be allotted to dis- 
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placed persons and are not to be sold. But 
it does not follow that displaced persons 
with verified claims are to given pre- 
ference and displaced persons with no 


claims are to be thrown out in all such 
cases. 


28. The only advantage that per- 
sons with verified alates get is that the 
‘compensation for their claims is adjusted 
against the value of the property transfer- 
red to them. In the case of non-claimants, 
the value is paid for in cash or by instal- 
ments. There is no further distinction 
between the two cases. The. emphasis, it 
seems to us, is on the initial allotment. 
Once the occupation of non-claimant is re- 
gularised, the subsequent transfer does not 


take a erent course. 
27. The result is that the appeal 
fails and is dismissed with costs. R 
28. An oral application for leave 


to appeal to the Supreme Court has been 
made by the counsel for the appellant. 
We ee aot see Te is any ground | for 
gran eave i i Th lica- 
tion ie demol S eee 

Appeal and application dismissed. 
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Jawala Singh, Appellant v, Prem Sin 
and others, Roopa eee Wy err PRE 


Re Second Appeal No. 149-D of 
pee /- ed i aat ingeent 
and decree o . L- ist. J. 
Delhi, D/- 19-1-1966. an ma 


Evidence Act (1872), Ss. 81, 17, 11 — 
Admissions made during conduct of suit — 
Courts not ae from taking into con- 
sideration the effect of such admissions — 
(X-Ref:— S, 115). 


Held on facts that the admissions in 
the application are documentary statements 
rigs anicronce in respect of issue 
No. 1. at issue required the determina- 
tion as to whether the plaintiff was a 
tenant or not under defendant No. 3. The 
admissions were covered by Section 17 of 
the Act. Subsection (2) of Section 11 of 
the Evidence Act makes facts which 
may otherwise be not relevant to the con- 
troversy where by themselves or in con- 
nection with other facts such facts make 
the existence or not existence of any fact 
in issue probable or improbable. It was 
in controversy whether the plaintiff was 
the tenant under defendant No. 8 or not. 
The admissions in the application for 
amendment of the plaint became relevant 
facts within the meaning of Section 11 of 
the Act because taken along with the 
rest of the evidence in the case the admis- 
sions affirmed that the appellant in his 


GP/GP/D921/72/AGT 
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individual capacity was admitting that he 
had wrongly instituted the suit and the 
issue as to who could be held to be the 
tenant could be really proved in respect of 
“the company,” which was sought to be 


substituted as a plaintiff instead of the 
existing palintiff (the present appellant). 
(Para 10) 


Whether the admissions would ope- 
rate as estoppels or not, they remain evi- 
dence. They may not be “conclusive 
proof” but it cannot however, be accepted 
that the admissions are not “evidence” 
opén to consideration with the rest of it. 
AIR 1981 Lah 6 and AIR 1924 Lab 316, 
Distinguished, (1918) 19 Ind Cas 474 (Lah) 
and AIR 1939 All 348, Referred; AIR 1956 
SC 598, Considered. (Paras 11, 12) 
Cases Referred : Chronological Paras 
AIR 1971 Delhi 219 = 1971 Ren 

CJ 250, Kanahiya Lal Balkishan 
Dass v. Labhu Ram 
ATR 1956 SC 593 = 1956 SCR 451, 
Nagubai Ammal v. B. Shama Rao 
ATR 1958 SC 235 = 1953 SCR 789, 
Trojan and Co. v. RM. N. N. Nag- 
appa Chettiar 6 
AIR 1989 All 348 = 1939 All. LI 
642, Mt. Ishar Fatma Bibi v. Mt. i 
Ansar Fatma Bibi 11 


AIR 1931 Lah 6 = 82 Pun LR 413, 
Sita Ram v. Pir Baksh 11 


AIR 1924 Lah 816 = 73 Ind Cas 
__ 887, Wahid Bakshi v. Lalta Prasad ll 
(1913) 19 Ind Cas 472 = 1918 Pun 

LR 106, Firm, Murlidhar Kanshi 

Ram v. Narain Das 

B. R. Nalik, for Appellant; N. R. Suri, 
for Respondents. f 

JUDGMENT :— The question for de- 
termination is whether the appellant has 
succeeded in establishing that he was a 
tenant and could as such institute the suit. 
out of which this appeal has arisen. 

The appeal is directed against the de- 
cree dated the 19th of January, 1966, made 
by the Additional District Judge, Delhi, 
by which the plaintiffs appeal against the 
dismissal of his suit by the trial Court was 


dismissed. 

2. The appellant instituted a suit 
on the 27th of February, 1963, describing 
himself in the heading of the plaint:— 

“Shri Jawala Singh s/o, Sardar Bhag- 

wan Singh Prop. Amrit Transport Co., Pre- 
mises Nos.. 4698 to 4696-A Roshnara Road, 
Subzi Mandi, Delhi: (six).” 
Two defendants were impleaded to the 
suit, but the plaint was amended later on 
and the amended plaint dated the 10th of 
aol 1968, shows that Haji Mohd. Naqi 
was added as defendant No. 3. 

The suit was filed on the allegation 
that the appellant acquired the premises 
Nos. 4693 to 4696-A, Roshan Ara Road, 
Subzimandi, Delhi, as a tenant in 1942 
artition of the country con- 


tinued as su under the Custodian of 


fewala Singh v. Prem Singh (P. S. Safeer J} 


ATR. 


Evacuee Property till the 16th of January, 
1962, when the management of the Rag 
erty was restored to Haji Mohd. Nadal. 
paragraph 8 of the plaint the appellant 
stated that out of the premises compris 
in his tenancy he had allowed defendant 
No. 1 (respondent No. 1 herein) to occupy 
as a fiers Pener that portion of the pre- 
mises which carried municipal No. 4695 
and was a godown shown as ABCD along 
with a tin-shed marked DEFG in a colour- 
ed plan filed with the ae It was alleg- 
ed that on being asked to vacate the pre- 
mises respondent No. 1 requested for time 
till the 8Ist of December, 1961, but having 
not vacated by that date, became a tres- 
asser. Defendant No. 2 {espoadent No. 
herein) was described as the person: whom 
respondent No. 1 had brought on the pre- 
mises in order to harass the appellant. 
The appellant’s right to bring the suit was 
based upon the assertion that the disputed 
premises being a part of those comprised 
in his tenancy, he had licensed them to 
respondent No. Il. 


The respondents filed separate writ- 
ten statements. Respondent No. 1 assert- 
ed in paragraph 2 of his written state- 
ment:— 

“The built accommodation with the 
adjoining open spice in possession of the 
answering defendant does not bear muni- 
cipal No. 4695 and it was never in occu- 
peoo of the plaintiff so far this defendant 

ows and the plaintif was never a tenant 
in respect thereof.” 
In paragraph 8 he stated:— 

“It is wrong that this defendant got 
the premises in his occupation from the 
plaintif as a licensee as alleged’ by the 
plaintiff,” 

Ih ee 5 respondent No. 1 empha- 
sised:— 


“The plaintiff is not the owner or a 
lawful tenant of the site in suit and he is 
not entitled to claim any damages and at 
any rate.” . 

Respondent No. 2 filled a written state- 
ment denying the allegations contained in 
the plaint and asserting that he never oc- 
over any portion of the premises bearing 

o. : 


The trial Court framed the following 
issues: — 


“(1) Whether the plaintiff is a tenant 


of defendant No. 2 in respect of proper- 
ties Nos. 4693 to 4696-A along wi the 
courtyard? l O.P. 

(2) Whether defendant No. 1 is a 
licensee of the plaintif? If so, in wha 
premises and on what terms? O.P. 


(3) If issue No. 2 is oe whether 
the licence of defendant: No. 1 was termi- 
nated? If so, when and its effect? OP. 

(4) Whether the suit is, not properly 
valued for purposes of court-fee and juris- 
diction? ' OD. 
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(5) Whether defendant No. 1 is a 
tenant of defendant No. 3? If so, from 
what date? O.D 


(6) If issue No. 1 is proved, whether 
defendant No. 8 could create tenancy in 
favour of defendant No. 1 without termi- 
nating the tenancy of the plaintif? O.D. 

7) If issue No. 2 is proved whether 
the plaintiff forfeited his tenancy rights on 
account of creating licence in hi vue ? 


(8) Whether defendant No. 2 is in 
possession of any part of the suit pomi 


ses P .P. 
(9) If issue No. 2 is proved, what is 
the status of defendant No. 2? O.D. 
(10) To what amount, if any, is the 
plaintif entitled to damages and from 
whom P O.P. 
(11) What amount of rent has be 
aid by plaintif to defendant No. 3 and 
for what premises P ; O.P. 
(12) Relief.” 


8. Dealing with issues Nos, 1 and 

10 together, the trial Court came to the 
conclusion that the plaintiff was not the 
tenant under defendant No. 8. It was 
found that the Amrit Transport Company 
was the tenant. It was noticed that de- 
fendant No. 3 appearing as D.W. 7 had 
stated that Amrit Transport Company was 
the tenant in a portion of the prepay 
ing municipal Nos. 4691 to 4697. The 

er that respondent 

No. 1 was not a licensee under the appel- 
lant. On’ those findings the suit was dis- 


missed, 

4, The appellant preferred an 
appeal against the decree dismissing his 
suit and while rejecting the app the 
Additional District pie in the course of 
‘his judgment dated 19th January, 1966, 
observed: — 

“It is thus proved by overwhelming 
evidence on record that the plaintiff was 
not the sole proprietor of Messrs, Amrit 
Transport Company and he could not as 
such be said to be the tenant of the pre- 
mises in dispute. It is proved by the ad- 
mission of the plaintiff himself that he was 
only one of the partners of the firm.” 

He also found: that the plaintiff-appel- 
lant had failed to prove as a matter of 
fact that he had inducted respondent No. 
1 as a licensee in the premises in dispute. 


: 5. It is urged on behalf of the 
respondents. that because of the aforequot- 
concurrent findings of fact by the 
courts below this second appeal is not sus- 
tainable under Section 100 of the Civil 
Procedure Code. 


There is hi 
but I may d with the submissions by 
the appellants’ counsel that the evidence 
regarding the existence of the partnership 
firm could not have been taken into con- 
sideration and that unwarranted inferences 
have been drawn from documents. 


Jawala Singh v. Prem Singh (P. S. Safeer J.) 


merit in the contention- 


[Prs, 2-6] Delhi 228 


The appellant was to prove that he 
was a tenant under defendant No. 3 in 
respect of the property covered by issue 
No. 1. He never sought the amendment 
of that issue. In face of the finding that 
Amrit Transport Company was the tenant, 
the submission is that a as such was 
incapable of making a contract and be- 
coming a tenant and that in fact and in 
law only the appellant could be held to 
have taken the premises on rent as a ten- 
ant. Reliance in this behalf is placed on 
Section 105 of the Transfer of Property 
Act and it is urged that the same may be 
interpreted in the light of Section 5 there- 
of. Both the provisions are:— 

“S. 5. In the following sections “trans- 
fer of property” means an act by which 
a living person conveys property, in pre- 
sent or in , to one or more other liv- 
ing persons, or to himself, or to himself 
and one or more other living persons, and 
transfer property” is to perform such 
ac 


In this section “living person” includes 
a company or association or body of indi- 
viduals, whether incorporated or not, but 
nothing herein contained shall affect any 
law for the time being in force relating to 
transfer of property to or by companies, 
associations or bodies of individuals.” 

“S. 105. A lease of immoveable pro- 
perty is a transfer of a right to enjoy such 
property, made for a certain time, express 
or implied, or in perpetuity, in considera- 
tion of a price paid or promised, or of 
money, a share of crops, service or any 
other thing of value, to be rendered peri- 
odically or on specified occasions to the 
transferor by the transferee, who accepts 
the transfer on such terms. 


In the instant case a lease of immoveable 
property was involved. The right of ten- 
ancy was the transfer of a right to enjoy 
the prop and of necessity there had to 
be a transferor and a transferee, 


6. With the aid of Section 5 of 
the „said Act, reproduced above, the appel- 
lant’s counsel urged that the transfer of 
property involved an act by a living person 
and it had to be to one or more other liv- 
ing persons. In the ultimate part of Sec- 
tion 5 “living persons” is, however, so de- 
fined as to include a company or associa- 
tion or body of individuals whetior incor- 
pon or not. The premises could have 

een rented out to a firm or 


and Co. v. RM. N. 
AIR 1953 SC 235 it 


examined 


the appellanta favour. Having 
t, I find that the suit was never 


the p 
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instituted on the basis that the appellant 


had taken any premises on rent as a part- 
ner of a It was not for respon- 
dent: No. 1 to plead the written 


statement ae any partnership concem 
was the tenant. 

Issue No. 1, as it stands, negatives the 
contention. 

There being no plea in the plaint to 
sustain it, the submission now made finds 
no support from Goverdhan Doss Takers 
v. M. A. Abdul Rahiman, AIR 
684, or Kanahiya Lal Balkishan Dass v. 
Labhu Ram, AIR 1971 Delhi 219. Although 
the suit had been instituted on the asser- 
tion that the appellant had taken the pre- 
mises on rent in his individual capacity 
and it was never averred in the plaint 
that Amrit Transport Company had been 
a partnership concern, after the Boerne “of 
the appeal came to an end on the 1 


Au 1971, ae a i ob referred Gc 
Miscellaneous > 10 f 1 te paces ie the 


yin ‘he remises ever 
but’ through. the 


application, 
dated the 20th of ei A, e appel- 
lant sought to introduce a new factor by 
urging that a partnership deed dated the 
81st of May, 1 iis placed: on the record 
A a piece of additional evidence. It was 
in paragraph 6 of the application. 
thas the lower appellate Court should have 
decided as to what weet io ainda Ee of 
the Amrit Transport Com mopa 
graph 10 of the appliction Yio eigenen t 
stated that, i a the lease ha 
taken by him in the name of his Maes 
and even when the poper came Hee be 
vested in the Custodian Evacuee Pro- 


the ‘lease was again obtained - by 
fawala Si Singh appellant the name of hig 
ie fend 

; “Il. thaveafiar=. up to the revo- 

catien of the licence, there was no partner- 


applicant did 
his two 


but only in r of his business. The 
ee any reduced to writ- 


The original had been submitted to ™ 
has re-. 


the Income-tax Department which 

the same.” 

ph was stated that the 

partner ‘eod Thad been . executed on 
Ist May, 1962. The appellant categori- 
cally stated in paragraph 

“15, That the said partnership deed 
dated 3831-5-62, under the  circumstan 
has come to be relevant in the proceedings, 
The said document was executed as long 
back as 1962, the original submitted in 
the Income-tax Department and a copy 
thereof was attested ag true copy oy Noy Notary 
Public Delhi on 28-86-1962, 
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copy of the original and there is no sus- 
pies about its genuineness, The interests 

of justice r that the said. deed be 
admitted on e-file and considered in de- 
cision of the ase” 

A_notice a the application was ad 
ed and a ly dated the 26th Au 
1971 was filed on behalf of the respon ae 
to. Civil Miscellaneous No. 1042 of 1971. 
In paragraph 7 of the preliminary ebler 
Hon it was pointed out that in 

ao m cee none 8 m Sate t as 
in the course 
a a ipa abe area a ibo stated 


A r pa Gees or ae 
had been executed on 12 July, 


1082, as the previous one had been lost 
and ocument sought to be Paie 
duced was an alleged artnership deed 
dated ait of May. 1962. . Respondents 
urged throu reniy that no document 
could be hag Ə placed on the re- 
cord which had no relevance to the pleas 
contained in the plaint and that the appli- 


cation was much belated and no ief 
could be en after the conclusion of the 
hearin the appeal. The a ťs 


t an opportunity to a re- 
foinder. With the on dated ‘the 


d of pee l a FA co of ha 
artnership t j 3 
4962, was produced. da 


I gave a detailed hearing to: the cow- 
a for the parties and, finding on the 13th 
of September, 1971, that the 
produ was of a 
rected the _Rpgitrar of Court to hold 
an inquiry E i held the inquiry 
in in October and November, 1971, and after 

g the evidence submitted his report 
dated the 18th of November, 1971. 

l have considered the application as 
well as the documents. . Civil Miscellane- 
ous No. 1042 of 1971 under O. 18, Rule 2 
and Order 41, Rule 27 read with Section 
151 of the Civil Froese Code is with- 
out merit. The original and the amended 
plaints having been scrutinised the suit is 
ound to have been instituted on the basis 
that the appellant had taken the premises - 
on rent in his individual capacity. There 
is no gue ann for allowing the produc- 
ane any of the partnership d dek f 

nsidering a plea which is absent an 
tho plaint. Even otherwise, the inquiry 
report by the- Registrar has period. the 
suspicion that the appellant -had made a 
oa nas arenes se cape on the re- 
of a of partnershi 
Ta Sit E Ma , 1982. On the 
leaf of the document there 
A Sanip which raised suspicion. 
h 15, quoted 


plication in 
above, the appellant fad aa asserted that the 
t document had been sub- 
ice i. et Income-tax Department a 
a copy thereof attested as true copy 
Notary Public, Delhi, on 28th June, i 
was being produced. Before the Regis 


secon 
appeared a 


1972 

it was stated by Jawala Singh that the 
notarial stamp had been affixed by him in 
September, 1971 as the ‘typist had told 
him that a notarial stamp should be affix- 
éd. The application was orted by an 


affidavit. In paragraph 1 thereof 
Singh deponent (appellant) had affirm 


“That the accompanying ppe is 


made under my instructions, I have been 

thoroughly e to understand the con- 

tents thereof. They are correct in all par- 

ticulars to my knowledge.” 

The affidavit bearing the signatures of 

Jewna Singh ia English ill-advised. 
e knew that the notarial stamp had been 


ut on the document which he was seek- 
g to produce as a piece of additional evi- 
dence only in September, 1971, but he was 
even then affirming the statement contain- 
éd in his application. The Notary Public 
could not have attested the document with- 
out a notarial stamp. I must record a 
warning that all persons concerned in a 
rn must e care and refrain from 
indulging in acts which may be open to 
criticism. The production of the document 
unrelated to the pleas contained in the 
plaint is unmerited in the circumstances of 
the case. Civil Miscellaneous Application 
No. 1942 of 1971 is dismissed. i 
7. Turning to the controversy in 
appeal, it may be noticed that the plaintiff 
appeared as PW. 20. His deposition in 
court was that he had taken the premises 
in controversy on rent from Haji Mohd. 
q and Company in the year 1941-42. 

He admitted in his examination-in-chief 
that the owner of the property issued the 
receipts of rent in the name of Amrit 
Transport Company. Later on even when 
the Custodian ‘ak over the property, ac- 
cording to the plaintiffs admission, receipts 
were issued in the name of Amrit Trans- 
port Company. The plaintiff then proceed- 
ed to depose that in the beginning of 1951 
Harbans Singh became a partner with him 
in the business known as Amrit Transport 
Company. The said partnership came to 
an end in 1955-56. hereafter, according 
to the plaintiff, the company became a 
“limited company”. He stated that in 
June, 1957, a portion of the property com- 
prised in the tenancy was given on lease 
' to Prem Singh defendant No. 1 on the 
understandin that no rent was to be 
charged and he was to attend to the re- 


pairs which the trucks belonging to the 
plaintiff may need, 
en cross-examined, the plaintiff 


had to admit that he had been obtaining 
receipts in the name of Amrit Transport 
Company. He was then shown the certifi- 
ed copy of the plaint in suit No. 529 jn- 
stituted on the 81st of August, 1951, and 
after seeing the original, had to admit that 
the certified copy Exhibit P.W. 20/1 was 
the true and correct copy of the plaint. 

8. Apart from Exhibit P.W. 20/1 
fhe learned counsel was called upon to 
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face an application made by the sopela 
October, 1964, under Order 1, 
Rula 10 of the Civil Procedure Code dur- 
ing the trial of the suit. The application 
gae ia for sacle g the penne sot 
i ransport Company, a ership 
firm duly registered under the Indian Part- 
nership Act through Jawala Singh, Manag- 
ing Partner” as plaintiff in the suit. The 
suit having been instituted on 27th Febru- 
ary, 1963, it was stated in para 5 that 
prior to that Jawala Singh had entered into 
partnership on Ist April, 1962, and a deed 
of partnership had been executed on 12th 
July, 1962. Then averments in paragraphs 
8 and 9 of the application were:— 


“8. That on account of a bona fide 
mistake and with no motives, whatsoever, 
the suit was filed in the name of Shri 
Jawala Singh as proprietor Amrit Transport 
Company.” 

“9. That the suit should have been 
filed in the name of Amrit Transport Com- 
pany, a partnership firm duly registered 
under the Indian Partnership Act ugh 
Shri Jawala Singh Managing Partner, pre- 
mises Nos. 4693 to 4696-A, Roshan Ara 
Road, Subzi Mandi, Delhi.” 

In paragraph 10 it was stated that the 
mistake was bona fide and purely inci- 
dental and had occurred because Jawala 
i was not very much educated and 


Singh 
. could not imagine the legal difference be- 


tween a 


$ roprietor and a managing partner 
of a ; 


ily concern. 


After contest that application was dis- 
missed by the trial Court. The appellant 
did not rest his oars there, and filed a re- 
vision in the High Court, which o 
C. R. No. 473-D of 1964, was heard an 
dismissed on the 28rd December, 1964. 
The appellant had urged before both the 
courts without success that the suit had 
been instituted in the name of th 


Asked as to whether a sult admitted] 
instituted in the name of a wrong plainti 
could be decreed, the appellant’s counsel 
submitted that it could not be decreed and 
conceded that relief in a civil suit could 
only be given to the plaintiff who could 
have instituted the suit. It was, however, 
contended that the admissions contained 


‘in the said application did not bind the 


appellant. It was urged that on the dis- 
missal of the application the suit was to 
be decided as: originally instituted, The 
learned counsel contended that the sole 
question before the trial Court was as to 
whether the substitution was to be allowed 
or not. The submission ignored that the 
application made during the trial of the 
suit for substitution of a new plaintiff con- 
tained significant averments. The effect 
of those assertions in the application, if in 
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the nature of admissions, was a matter 
apart from the consequence of its dismis- 
sal. The application disclosed a conspic- 
uous stand clearly adopted by Jawala Singh 
during the course of the litigation. He 
clearly affirmed that he had brought the 
suit in his own name due to illiteracy 
and that the mistake being there the subs- 
titution be allowed. The dismissal of the 
application did not mean that the admis- 
sions contained therein could not be taken 
into consideration for any other purpose. 

The appellant’s counsel, after referring 
to Order B Rule 18 of the Civil Proce- 
dure Code, cited, (1918) 19 Ind Cas 472 
(Lah). All that was laid down in that 
case was that the Court was not to reject 
the plaint or dismiss the suit but had to 
proceed to ot Mas suit on the basis of 
the original plaint. That has happened in 
this litigation. 

9. While deciding a suit on the 
basis of the surviving plaint. the 
are not precluded from taking into consi- 
deration the effect of the admissions avail- 
able on the record. 


10. Reliance by appellants coun- 
sel is placed on Section 17 of the Indian 
Evidence Act, which defines “admis- 
sions”:— 

“17. An admission is a statement, oral 
or documentary, which suggests any infer- 
ence as to any fact in issue or relevant 
fact, and which is made by any of the 
persons, and under the circumstances, here- 
inafter mentioned.” 

The admissions in the application are 
documentary statements suggetin g infor- 
ence in respect of issue No. 1. That 
issue required the determination as to 
whether hae laintiff was a tenant or 

under defendant No. 8. The admissions 
were covered by Section 17 of the Act. 
Sub-section (2) of Section 11 of the Indian 
Evidence Act makes facts which may 
otherwise be not relevant relevant to the 
controversy where by themselves or in 
connection with other facts such facts make 
the existence or non-existence of any fact 
in issue probable or improbable. It was 
in controversy whether the plaintiff was 


The admissions in the said application be- 
came relevant facts within the meaning o 
Section 11 of the Indian Evidence Act be- 
cause taken along with the rest of the 
evidence in the case the admissions affirm- 
ed that the prea in his individual 
capacity was admitting that he had wrong- 
ly instituted the suit and the issue as to 
who could be held to be the tenant could 
be really proved in respect of “the com- 
a which was sought to be substituted 
as 





a plaintiff instead of the existing plain- 
tiff (the present appellant). 

Il. 
dence Act is:— 

“31. Admissions are not conclusive 
proof of the matters admitted, but they 
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the tenant under defendant No. 3 or not. . 


Section 81 of the Indian Evi- 
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may operate as estoppels under the provi- 

sions hereinafter contained.” ` 
The counsel for the appellant submits 

that the admissions would not operate as 


estoppels because of Section 115 of the 
Indian Evidence Act. ‘The ent 
suffers from an inherent fallacy. ether 


the admissions would operate as estoppels 
or not, they remain evidence. Thsy may 
not be “conclusive proof’. It cannot be 
however, accepted t the admissions are 
not “evidence” open to consideration with 


the rest of it. 

Depending on “Wahid Baksh v. 
Lalta Prashad, 1924 Lah 818, it is 
submitted that the admissions in the ap- 
plication were not binding. In that case 
an agreement had been filed containin 
an admission. It was found by the High 
Court that the agreement was illegal and 
the admission could constitute a 
piece of evidence in the Court of appeal 
only if the document had been produced 
and. admitted under Order 41, Rule 27 of 
the Civil Procedure Code. The admis- 
sions by the appellant in this case arə 
not contained in any illegal document and 
the citation has no relevance, 


The next case relied upon is Sita Ram 
v. Pir Baksh, AIR 1931 Lah 6. There 
it was held that a decree-holder making 
an erroneous admission jin an application 
accompanied by an affidavit, is entitled to 
retract that admission. The admissions in 
this case have never been retracted and 
the authority cited does not improve the 
argument, 

It is lastly submitted that the appel- 
lant’s application made under Order 1, 
Rule 10 was merely gratuitous. Reliance 
is placed on Mt. Ishar Fatma Bibi v. Mt. 
Ansar Fatma, AIR 1989 All 848. It was 
observed therein that in case a person 
makes a gratuitous admission, there is 
nothing to prevent him from withdrawing 
the said admission unless he is found under 
an obligation not to withdraw it. As ob- 
served earlier, none of the concerned ad- 
missions contained in the application under 
Order 1, Rule 10 has ever been withdrawn 
I am not inclined to hold that the appli- 
cation contained any gratuitous admissions. 
If the admissions were gratuitous why at all 
a revision was filed in the High Court 
urging that the order made by the trial 
Court dismissing the application be set 
aside and the suit be directed to be tried 
with the Amrit Transport Company as the 
plaintiff? 

12. It is contended that an ad- 
mission would not be conclusive as to the 
truth of the matter stated therein. My 
attention has been drawn to Nagubai j 
mal v. B. Shama Rao, AIR 1956 SC 593, 
The Supreme Court observed that an ad- 
mission was not conclusive as to the truth 
of the matters stated therein, and that it 
constituted only a piece of evidence. The 
weight to be attached to such evideneo 
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was to depend upon the oircumstances 
under which the admission might have 
been made. It could be shown as errone- 
ous or as untrue so long as the person 
to whom it had been made had not acted 
apon it. 

Section 115 of the 

is:-— 

“115. When one person has, by his 
declaration, act or omission, intentionally 
caused or permitted another person to be- 
lieve a thing to be true and to act 
upon such belief neither he nor his re- 
Presentative shall be allowed, in any suit 
or proceeding between himself and such 
person or his representative, to deny the 
truth of that thing.” 

If anybody had acted on the basis of the 
admission then the admission would have 
operated by way of emopel It may have 

en been urged that the admission cons- 
tituted conclusive proof. 

As I have observed -earlier, the ad- 
issions in the application may not be 
conclusive proof, but they are evidence and 
have to be considered along with the evi- 
dence otherwise adduced in the case. In 
this case all the receipts of rent whether 
issued before or after the property came 
to be managed by the Custodian describ- 
ed the Amrit Transport Company as_ the 
tenant. As an instance, Exhibit P. W. 5/1 
20th of January, 
Trans- 
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to place on the 
issued in his name. 
aforesaid application have to be taken into 
consideration along with the rent receipts. 
Those admissions have also to be consi- 
dered along with Exhibit P. W. 5/2 which 
is a statement of account furnished by the 
Regional Settlement Commissioner, Jam- 
nagar House, New Delhi. There in Amrit 
Transport Company is shown in possession 
of the property bearing, No. XII/6694-95/ 
693-96, Sabzi Mandi, Delhi, in respect 
whereof the amounts were realised. 

13. I may then proceed to con- 
sider Exhibit P. W. 20/1 the certified 
copy of the plaint in a former suit which 
provides a complete answer to the contro- 
versy. Through the plaint dated 28th of 
August, 1951, a suit was instituted against 
two defendants. The first defendant was 
the Ministry of Relief and Rehabilitation, 
New Delhi. The second defendant was the 
Municipal Committee of Delhi. The suit 
was for perpetual injunction seeking that 
the defendants be restrained from interfer- 
ing with the possession of the plaintiff. 
The plaintiff in the suit was:— 
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“M/s. Amrit Transport Company Ro- 
shan Ara Road, Sabzimandi, Delhi through 
S. Jawala Singh.” 

Paragraphs 1 to 4 of the plaint are:— 

“1. That the plaintiff is a company 
and S. Jawala Singh is the principal officer 
of the plaintiff company and as such is 
able to depose. 


2. That the plaintiff company is a 
tenant of Haji Mohammad Ishfaq and Co. 
of Delhi in respect of a building bearin 
Nos. 4693-96 with an open site in front o 
it adjourning the road situated in Roshan 
Ara Road, Subzimandi, Delhi on a month- 
ly rent of Rs. 59/1 since 1948. 


8. That since the prop in the oc 
cupation of the plaintiff vested in the Ofi- 
cial Receiver Delhi, therefore, he had been 
paying the agreed rent to him till Febru- 
ary, 1950, when the laintff was asked 
not to pay to the O. R. as the property 
had then vested in the Custodian of Eva- 
cuee Property New Delhi. 


4, That as the rent had accumulated 
and the company was not in a position to 
pay lumpsum therefore, a request was 
made to the Custodian to allow the plain- 
tiff company to pay the rent by instal- 
ments and since then the plaintiff has paid 
the rent in instalments the last instalment 
having been paid for October, 1970, vide re- 
ceipt No, A-402423 dated the (P) May, 51”. 
As is clear from the paragraphs, quoted 
above, the property concerned, in suit 
No. 529 of 1951, instituted on the 29th 
of August, 1951, through a plaint dated 
the 28th of August, 1951, was the same 
in respect whereof tenancy rights were 
claimed by Jawala Singh in terms of the 
averments contained in the origi as well 
as the amended plaint out of which this 
litigation has arisen, The assertion, in 
paragraph 2 of that plaint, was that the 
plaintiff-company was the tenant of Haji 
Mohd. Ishfaq in respect of the property 
mentioned therein since e same 
Jawala Singh, who is the appellant before, 
me verified that plaint. He cannot now 
be heard to say that at the inception of 
the tenancy he individually took the pre- 
mises on rent. He clearly stated in the 
afore quoted plaint that Messrs Amrit 
Transport Company was the tenant. 


14, I find that the Courts below 
were justified in coming to the concurrent 
finding of fact that the appellant had fail- 
ed to prove that he was the tenant in res- 
pect of the premises in dispute and had 
any locus standi to file the suit. 


15. The appeal is dismissed with 
costs throughout. 
Appeal dismissed. 
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AIR 1972 DELHI 228 (V 59 C 87) 
DALIP K. KAPUR, J. 
Man Singh and another, Petitioners 
y. Union. Territory of Delhi and others, 
Respondents. 
Civil Writ No. 951 of 1971, D/- 25- 
2-1972. EA 
Index Note (A) — Constitution of 
India, Art. 226 — Alternative remedy — 


Failure to exercise m= Jf bars writ pet - 


ton. : : 

Brief Note (A) — Where the.peti- 
tioner filed a writ petition for quashing the 
order within 45 days of the date of order 
alleging tbat he could not file an appeal 
within 80 days of the order as he had no 


knowledge that it had been passed and he . 


had not received 


copy of order within 
appeal time, it was held tha 


t it was not 
in every case that the existence of an al- 
ternate remedy would bar a writ and that 
the petition in the instant case was not 
barred as it involved a question of cons- 
truction of a statute amounting to a ques- 
tion of jurisdiction. (Para 5) 
Index Note (B) — Motor Vehicles 
Act (1939), S. 58 (2) (Prior to amendment 
by Amendment Act, 1969) — Period of 
limitation — Application for renewal of 
licence — Whether law in force on date of 
application or law on date on which old 
permit expires, applied. 
Brief Note (B) — The validity of an 
action has to be ascertained on the date 
on which the action was taken. Thus if 
the application was i 
date on which it was made, a subs 
ge in Jaw cannot render it as being 
made beyond time. An application once 
valid, has to be considered to be valid in 
accordance with the law Pee: at_the 
time. The question whether an. applica- 
tion for renewal of permit is within time 
has to be judged by looking at Section 58 
of the Act as it was on the date on which 
the application was made and not on the 
date on which the permit was to expire. 
The new provision could not have any 
legal existence before it came into opera- 


tion. ara 
pal, y S. Ratta, for Petitioner; B. N. Kir- 
or Respondents. . . 
ER:— This is an peplcetion for 
a writ under Article 226 of the Constitu- 
tion brought by the two petitioners in re- 
lation to the two permits that they held 
for Auto Rickshaws which eee they 
were plying for hire in Delhi. Petitioner 
No, 1 was holding permit No. TSR-3468 
and petitioner No. 2 permit No. TSR-5776, 
These permits for contract carriage were 
due to expire in the case of petitioner 
No. 1 on 26th November, 1970 and for 
petitioner No. 2 on 5th November, 1970. 
2. The petitioners made separate 
- applications for renewal of their pomit, 
petitioner No. 1 applied on 28th Septem- 


GP/GP/D872/72/VSS 


ent 


made on the’ 


- Authority on 9th July, 1971. 
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ber, 1970 and tioner No. 2 on 29th 
September, 1970. Thus, ponora No. I 
made his application 58 days before the 
pernit wag due to, expire and petitioner 
o. 2 made his application 37 days before ` 
it was due to expire. In accordance with 
the provisions of Section 58.of the Motor. 
Vehicles Act, 1939, as it origan stood ~ 
before the amendment of 1969, these ap- 

tions were within time.. 

3. It appears that both the appli- 
cations were considered by the State Trans- 
ort Authority at a meeting held on 9th 
Fal , 1971, but, unfortunately, neither of 
the petitioners seems to have been served 
with notices to appear there. , On that 
day both applications -were rejected on the 
ground that they were barred by time. 
This has led to the institution of this’ writ 
Petition. > an 

4. Tt is stated by the petitioners 
that they could not file an appeal within 
thirty days of the order of the 
Transport Authority as they had no idea 
that the order had been passed and only 
became aware of the same when the peti- 
tioner No.2 was challenged on 17th Au 
1971, by which time the period for a 5 
an a had md fhe affidavit fil- 
ed on behalf of the respondent shows that 
notices were issued by the State Transport 
Authority to the petitioners for the meet- 
ing to be held on 9th July, 1971, but tha 
notices could not be served on the peti- 
tioners as they, had left thelr previous 
abode without leaving any fresh address. 
Two points require examination in this 
Writ Petition. Firstly, whether the failure 
to exercise an alternative remedy bars the 
Writ Petition and secondly, whether in 
fact the impugned order is wrong and ca 
parle of being set aside in these proceed- 
gs. A 


5. As far as the 
concerned, there is no doubt that by rea- 


rity and, therefore, did not hear of the 
Authority’s order after the iry of the 
riod of limitation for fling the appeal. 


on 26th August, 1971 within 45 days of 
the passing of that order. I must acce 

the averment of the petitioners that the 
Writ Petition bas been instituted because 
of the inability to file an appeal because 
of their not having received the copy of 
the order passed the State Transport] ` 
In any case, 
the point in controversy is a very narrow 
one and it is not in every case that the 
existence of an alternative remedy bars a 
Writ. A question of. construction of the 
statute amounting to a question of jurisdic- 


tion has been raised on the second point, 
which in my view entitles the titioners 
rit Peti- 


to be heard in support of the 
ton. ppo. 
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6. ‘As far as the question on merits 
is concemed the original wording of Sec- 
58 (2) of the Motor Vehicles Act, 
1939, is as follows:— 

“A permit me be renewed on an ap 
plication made and disposed of as if it 
were an application for a permit: 

Provided that the application for ‘the 
renewal of a permit shall be made:— 

(a) in the case of a stage oe 
ermit or a public carriers permit, 
ess than aty days before the date of ea 
expiry, and 

(b) in any other case, not Jess than 
thirty days before the date of its expiry. 


Provided anaes that, other condi- 
tions bein application for rene. 
wal shall be era pref erence over new 


The notew a permits.” Fain 

e noteworthy part o provision as 
far as this case is concerned, is the first 
proviso. The relevant part of this proviso 
applicable to this case, is that the applica- 
tion for renewal of a permit has to be 
made not less than thirty days before its 
expiry. It is the case of the petitioners 
that they made the application, in the one 
case 58 days before, and in the other case, 
87 days before the date of expiry of their 
permits, Thus, the applications were made 
by the petitioners within the time pres- 
atin by Section 58 of the Act as it orb 


stood. In 1969, the Parliament 
ginali the Motor Vehicles Amendment 
ct, 1969 (Act No. 56 of 1969). By this 


Act, a change was introduced into Sec. 58 
of the Act and the F which were pre- 
viously 60 days and 30 days in clauses (a) 
and D) of the said proviso became 120 
and 60 days respectively. It was further 
provided in Section 1 (2) of the Act that 
the diferent provisions of the Act would 
come into force on different dates accord- 
ing to notifications which the Central Gov- 
ernment might issue in the Official Gazette. 
_ H a a that the new Section 58 was 

brought into operation originally on 2nd 


March, 1970. Later on, a notification 
No. S. O. 2025 was issued on 25th May, 
1970 in the Official Gazette which cn 


Annexure “H to this Writ e B 

notification, the original notification hae 
ing the new Section 58 into effect from 
2nd March, 1970 was cancelled and instead 
. Ist November, 1970 was fixed as the date 
on which Section 25 of the new Act 
(which contained this amendment) was to 
come into force. For the purpose of con- 
venience, this notification is i seproduned 
ere and reads as hereunder: 


“MINISTRY OF SHIPPING AND 
TRANSPORT (TRANSPORT WING) 


New Delhi, the ae May, 1970. 

S. O. 2025.— In partial ication of 

this Ministrys Notification No. 10 publish- / 
s 


70 dated the 27th S ab 1970 
ed in the Extraordin azette o 
Part I, Section 8, rah eection G ase 
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‘of the Motor Vehicles Aon 


‘November, 1970. 
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‘No. 829, the Central Government 
aces cancels the enforcement of Sec. oe 
pega 


1969 (56 of 1969) with effect from the dad 
ree 1970, 


2. In exercise of the powers confer- 
red by sub-section (2) of Section 1 of the 
an Act, the Cen Government, hereby 

oints Ist day of November, 1970 as 

e date on which the provisions of Sec- 
tion 25 of the said Act shall come into 
force. No. 89-TAG(18)/70.” 


Now the clear effect of this notification 
is that Section 25 of the new Act is to 
ree BE from 1st November, 
means that the amended Sec- 
an 58 ds to come into force from Ist 
After Ist November, 
1970, the relevant proviso will read— “No 
renewal of a permit in a case like the pre- 
sent can be made less than 60 days before 
the date of its arse Ae If the action of 
the petitioners is fudged after lst Novem- 
ber, 1970, it can be said that the applica- 
tion for renewal was not made before 60 
days of the expiry of the pos and was, 
therefore, time barred on the olie 
hand, the action of the petitioner is judg- 
ed in accordance with the law on the 
date on which the applications were ee 
then the applications are within time. In 
other words, if the validity of E peti- 


- tioners applications are tested in accord- 


ance with the law in force on the date of 
the p ap heaton i they are valid and if con- 
sidered in accordance with the law in force 
on the date when the old permits expired, 
Ton the applications are barred by time. 
he rival contentions of the parties before 
are, that the petitioners say that the 
validity of their action has to be tested on 
the date n which the applications were 
made and, the learned counsel for ne a 
poea contends that the validity has 
e tested -on the date on which the old 
permits expire, 


7. On an examination of this ques- 
tion, it clearly appears to me thať the 
validity of an action has to be ascertain- 
ed on the date on which the action was 
taken. Thus if an application was validly 
made on the date on which it was made, 
a subsequent change in law, cannot render 
it as being made beyond time. To take 
the case of petitioner No. 1, his permit 
was to expire on 26th November, 1970. If 


. there had been no new law, he could make 


an application for renewal up to 27th Oc- 
tober, 1970. He could have waited till 
27th October, 1970, before applying aud 
his application would be within time, 
the application was within time on oth 
Pe obar 1970, it could not be treated ag 
belated because of a change in law 
Hae uced on November Ist, 1970, when 
Section 58 as amended was substituted. An 
plication once valid, has to be consider- 
aris be valid in accordance with the law 
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evailing at the time it is made. To put 
it in other words, the proviso to Section 58 
(2) is intended to fix a time limit or termi- 
us for making an application for rene 
The question whether an application is with- 
in time has to bejudged by looking at the 
Section as it was on the date on which 
the application was made and not on the 
date on which the permit was to expire. 
The purpose of the proviso was to compel 
an application for renewal being made be- 
fore the permit expired and the only change 
made in the amended Section was regard- 
ing the period. By the amended Section 
the renewal had to be made much earlier 
than the date of the expiry of the permit 
compared to the previous Section. The 
new provision could not have any legal 
existence before it came into operation. 
Any other interpretation of the Section 
would mean that one would have to read 
Section 58 (2) as amended, as being in 
force even before, Ist November, 1970 
which would be contrary to the recognised 
rules of statutory construction. I thus hold 
that in the present case, the applications 
were not barred by time and were made in 
accordance with the law which was in force 
at the time when these applications were 
made. Any subsequent change in the law 
could not invalidate them. us, this a 
Plication for a writ has to succeed and the 
order of the State Transport Authority has 


to be guashed and a direction given to it ` 
ci 


.to decide the 5 a for renewal in 
accordance witb law. 

8. The counsel for the petitioners 
bas made a submission about e peti- 


tioners being challenged on account of the 
non-holding of a permit and submits that 
those challans should also be quashed in 
these proceedings, It is also submitted by 
him that the petitioners should be allowed 
to ply their vehicles pending the disposal 
of the applications for renewal by the 


State Transport Authority. I think it 
would be incorrect for this Court -to ex- 
press any view concerning this matter, be- 
cause the applications will have to be de- 


cided by the State Transport Authority. If 
the Authority grants the renewal of the 
permits, I am sure that all the defaults 
committed by the petitioners will be con- 
doned. The Authority should decide this 
matter very expeditiously as the petitioners 
appear to be unable to carry on their trade 
of running Auto Rickshaws as a result of 
the non-grant of renewals of ‘their permits, 
eee ill, however, be no order as to 
cos 


Ordered accordingly, 


Jaspal Singh vi Municigal ‘Gord, 


A.L R, 
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PRITAM SINGH SAFEER, J. 

Jaspal Singh, Petitioner v. Municipal 
Corporation of Delhi, Respondent. 

Revn. Peta. No. 417 of 1971, D/- 20 
11-1971, against order of Mahesh Chandra, 
Sr. Sub-J., Delhi, D/- 4-9-1971. 

(A) C. P. C. Order 9, Rule 8 — 
“When the suit is called for hearing” — 
Interpretation. 


The jurisdiction for dismissing the 
suit when the defendant appears and the 
plaintiff does not appear to be exercised 
within Rule 8 of Order 9 is confined to 
the first appearance required in terms of 
the summons which may have been issued 
to the defendant as contemplated s 
Order 5, Rule 1 of the Code. (Para 4) 


(B) C. P. C. Order 17, Rule 3 — 
“The hearing of the suit”, what is. 

The hearing of the suit would be om 
a date to which it may have been adjourn- 
ed to be taken up by the Court for apply- 
ing its mind to it. Where the suit stan 
adjourned for merely acquiring the know- 
ledge as to what has happened in a pend- 
ing transfer application moved before the 
District Judge, then it cannot be held that 
the adjourned date would be for hearin 


of the suit, (Fara 4 
(C) C. P. C. Order 9, Rule 9 — 
Sco of jurisdiction of Court under 


Order 9, Rule 9. 


The Court acting within Rule 8, hav- 
ing passed an order for dismissal, would 
be justified while dealing with the said 
order on an application preferred under 
Order 9, Rule 9 to determine as to whe- 
ther the impugned order had been passed 
or not in competent exercise of its jurisdic- 
tion. It is inherent in the constitu- 
tion of the Court that it may own its mis- 

e and ‘rescind an illegal order which 
may not be having any sanction of law. 
The Court can do that as soon as it be- 
comes obvious to it that it passed the 
order on an erroneous view of law or in 
a situation when it was not conscious of 
the true scope of its own furisdiction. 


(Para an 

(D0) Cc. P. C, S. 115 — Revisio 
jurisdiction, extent of. 

Wherever a High Court is concerned 
with the exercise of its jurisdiction under 
Section 115 it has of necessity to see as 
to whether the impugned orders have been 
passed or not by the Courts below in 
exercise of competent jurisdiction. Where 
the High Court finds that the trial Court 
has exercised jurisdiction, which was not 


vested in it by law, then the High Court 
has ample power to set aside an order 
which may be ab initio void. (Para 7) 
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Cases Referred: Chronological Paras February, 1970, the trial Court passed the 
AIR 1954 Assam 92 = 58 Cal WN order:— 

876, Rahimuddin Sheikh v. Sarifan “Present: Counsel for the ies. It 


Nesa : 
AIR 1946 All 506 = 1946 All LJ 

285, Sk. Mohammad v. Mt. Ruk- 

mina Kanwar i 7 

Tarlochan Singh, for Petitioner; A. B. 
Saharya, for Respondent. 

ORDER:— This etition preferred 
under Section 115 of e Civil Procedure 
Code (hereinafter called “the Code”) invites 
attention to compelling facts, 

2. The petitioner instituted a suit 
for permanent injunction. ile the suit 
was pending, he applied to the District 
Judge, De for erring the suit to 
another Court of competent jurisdiction. 

The trial Court had recorded the evi- 
dence of one of the plaintiffs witnesses on 
the 19th of November, 1969, and had ad- 
journed the suit for recording further evi- 
dence to the 18th of December, 1969. The 
following order was passed by the trial 
Court when the suit was taken up on the 
adjourned date:— 

“Counsel for the parties. No P. W. is 
present. It is stated that the plaintiff has 
moved a transfer application before the 
District Judge, Delhi. Adjournment is re 
quested. Put up on 28rd Jonumy, 1970. 

- xx 

Sub-Judges, Ist Class, Delhi.” 
It is clear that the trial Court referred the 
recording of evidence and adjourned the 
suit to 28rd January. 
the purpose for which the suit was to be 
taken on that date. The order record- 
ed on ae 28rd of Jamier, 1970, was:— 

“Present: Counsel for the parties. 
The counsel for the plaintif states that 
transfer application has been moved before 
the leatied. District Judge, Delhi, and the 
same is still pending. Prays for short ad- 
joumment. Put up on 31st January 1970, 
for further proceedings. 

Announced. Sd/- xx 

23-4-70 Sub Judge Ist Class, 

elhi” 

The aforequoted order did not indicate as 
to what proceedings were to take place on 
the 3lst January, 70. The Court having 
recorded evidence of one of the witnesses 
on the 19th of November, 1969, did not 
adjourn the case to 31st of January, 1970, 
for recording of any evidence. . that 
date the following order was recorded:— 

“Present. Counsel for the parties. It 
ig stated by the counsel for the plaintiff 
that the transfer application has not yet 
been disposed of. ow the case is ad- 
journed a 21-2-1970. 


Sd/- xx 
SJIC, Delhi.” 
was passed in 
It was 


21st of February, 70. 
taken up on 2lst 


roceedin 


À en 


on the 
e suit was 


, 1970 without fixing. 


is stated by the plaintiff's counsel that the 
transfer application is fixed for 4-8-1970. 
The case therefore adj. to 7-3-1970, for 
further proceedings. 

Announced, ` Sd/- xx 
21-2-1970. SJIC, Delhi.” 
The term “further proceedings” has to find 
its meaning in the context in which it was 
employed in the orders dated the 28rd of 
January, 1970 and the 2lst of February, 
1970. No order had been received by the 
trial Court from the District Judge staying 
the proceedings in the suit. Even then 
the trial Court continued to adjourn it for 
the obvious reason that it continued to be 
stated before it that a transfer application 
was pending before the District Judge. 
The trial Court was withholding the hear- 
ing of the suit. The suit had been ad- 
journed at a stage when the plaintiff was 
adducing evidence. After recording evi- 
dence of one of the plaintiffs witnesses on 
18th November, 1969, the trial Court dis- 
continued the recording of evidence. The 


- orders, reproduced above, do not indicate 


that on any of the dates when the said 
orders were recorded the trial Court at all 
peppua its mind to the suit as such. On 

e 7th of March, 1970 no one appeared 


on behalf of the plaintiff, The orders re- 
corded on that date are:— 

“Present: None for the plaintiff. De- 
fendant through G. A. Let the plaintiff 
be awaited. 

Sd/- xx 
7/3. 
“Present: None for the plaintif. De- 


fendant through G. A. The suit is dis- 
missed in default under Order 9, Rule 8, 
C. P. C., with costs. Filo be consigned. 
Sd/- (illegible signature 
of the presidin 
` officer)” 7-38-70.” 
The orders passed on 7th of March, 1970, 
disclose that the Court was passing the 
orders on a date which was not fixed for 
hearing of the suit. That was so because 
none of the parties was to perform any- 
thing concerned with the progress of the 
suit. Before that date the Court had been 
recording adjournments in order to dis- 
cover the fate of the transfer application. 
Aggrieved by the dismissal of his suit 
by the order dated the 7th of March, 1970, 
the plaintiff filed an eee under 
Order 9, Rule 9, of the Code praying that 
the suit be restored and heard on merits. 
After receiving a reply to the said appli- 
cation, the trial Court framed an issue for 
finding out as to whether there was suffi- 
cient cause to restore the suit. After re- 
cording evidence and hearing the parties 
that arole was dismissėd by the order 
dated the 9th February, 71. 
On appeal, the Additional Senior Sub- 
Judge, Delhi, for the reasons stated by 
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him in the impugned order dated the 4th 
of September, 1971, confirmed the afore- 
mentioned order dated the 9th of Febru- 


ary, 1971, f 

3. While tt hag been strenuously 
urged on behalf of the respondent that 
the petitioner intiff) failed to establish 
sufficient: cause for the restoration of his 
suit; it is emphasised by the counsel ap- 
pearing for e petitioner that the very 
order passed on the 7th of March, 1970, 
could not have been allowed to bar the 
trial of the suit. on merits. 


4, 
deals with the parties to a 
thereof, 


Orders 4 and 5 deal with institution of a 
suit and issuing of summons on the suit 
being instituted. When a suit is found to 
have been duly instituted, then as required 
by Order 5, Rule 1 a summons may be 
issued to the defendant to appear and 
answer the claim. Such a defendant in 
terms of sub-rule (2) of Rule 1 of Order’ 5 


can appear in person or by a pleader, who 
may Be duly instructed and may be able 
to answer material questions relating 


to me Nas anma, has i be 
a y o e int, as requir 
ey Rule 2 OE Order Ps of the Code. 


The summons may be in terms of Rule 5 
of Order 5 for se o£ issues or for 
final disposal. . 


While Order 6 relates to. pleadin 
generally, Order 7 prescribes as to what is 
to be contained in a plaint. Order 8 of 
the Code deals with the written statement 
and set-off. Then comes in Order 9. At 
what stage the provisions contained in 
Order 9 apply? Rule 1 thereof is:— 


“1. On the day fixed in the summons 
for the defendant to appear and answer, 
the parties shall be 
Court-house in person or by their respec- 
tive pleaders, and the suit shall then be 
heard unless the hearing is adjourned to a 
future day fixed by the Court.” 


On the day which may be fixed in the 
summons issued to the defendant and on 
which he may appear in person or by hi 
duly constituted pleader, the Court is to 
hear the suit unless the hearing is adjourn- 
ed, The requirement of provisions, 
noticed above, would be the filing of the 
written. statement by the defendant on the 
first date of his appearance as may have 
been notified by the summons. Rule 2 of 
Order 9 shows that the Court is expressly 
authorised to dismiss the suit where on the 
date fixed in the summons it is found that 
the same has not been served on the de- 
fendant in consequence of the failure of 
the plaintiff to pay the Court-fee or postal 
charges. Then comes Rule 8:— 


“8. Where neither party appears when 
the suit is called on for hearing the Court 
may make an order that the suit be dis- 
missed.” j 


ve 


accom~” 


in attendance at the 


A.LR. 


the summons, 


Where a plaintiffs 
under Rule 2 or 


suit is dismissed 
Rule 8 of Order 9 of 


cause of his failure to as required - 
by Rule 1 of Order Send that: at a time 
when the defendant jis absent the law 
ke his right to file a fresh suit alive, 
with the unposon that such institution. 
would be subject to the Jaw of korta on: 
WI 


on the date fixed in the summons for the 
first l appeamiics of the defendant. Rule. 6 
of er 9 prescribes the procedure which 
tho trial cout may follow when. at the 
date fixed in the summons issued to the 
defendant the plaintiff appears and the’ de- 
orat does not appear. Rule 8 of 
er 9 is:— 


“8. Where the defendant appears and 
the plaintiff does not appear when the suit 
is called on for hearing, the Court shall 
make an order that the suit be dismissed, 
unless the defendant admits the claim, or 
part thereof, in which. case the Court shall 
pass a decree against the defendant upon 
such admission, and, where part only of 
the claim has been admitted, shall dismiss 
ie pu so far as it relates to the remain- 

er. 


I find that the furisdiction which may’ be 
exercised under the aforequoted - provision 
can only be exercised on the date which 
is stated in the summons issued to the 
defendant for appearing in Court. The 
words “when the suit is called on for 
hearing” appear with identical consequence 
in Rules 6 and 8. ‘The jurisdiction for 
dismissing the suit ‘when the defendant ap- 
paas and the plaintif does not appear to 

exercised within Rule 8 of er 9 
is confined to the first appearance required 
in terms of the summons’ which may have 

m issued to the defendant as contem- 
plated by Order 5, Rule 1 of the Code. 
A consideration of Order 17, Rule 2 forti- 
fies me'in the view expressed above. That 
provision is:— . f 

- “2. Where, on any day to which the 
hearing of the suit is adjourned, the par- 
tes or any of them fail to a , the | 
Court ma goea to dispose of the suit 
in one o e modes directed in that be- 
half by Order IX or make such other order 
as it thinks fit.” 
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I find that the provisions contained in O. 9 
of the Code ve been made ere 
applicable to the subsequent dates to whi 
the hearing of the suits may have 
adjourned. But for Rule 2 of Order 17, 

e prawns contained in Order 9 were 
intended to be applicable only on the date 
on which, according to the summons issued 
under Order 5, Rule 1, the defendant was 
to appear. 

I am not impressed with the feeble 
submission that the trial Court had fixed 
the 7th of March, 1970, for “the hearing 
óf the suit.” 

The hearing of the suit would be on 
a date to which it may have been adjourn- 
ed to be taken up by the Court for ap- 
plying its mind to it. Where ‘the suit 
stands adjourned for merely acquiring the 
knowledge as to what has happened in a 
pend transfer application moved before 

e District Judge, then it cannot be held 
that the adjourned date would be for 
hearing of the suit. No authority has been 
cited before me which may persuade me 
to. any other view. 

5. It is strenuously urged on be- 
half of the respondent that the Court be- 
low was dealing with an application pre- 
er 9, Rule 9 of the Code 
as such its jurisdiction was controlled 
the terms employed in that provision. 
That provision is:— : 


“9. (1) Where a sult is wholly or 
partly dismissed under Rule 8, the plain- 
tiff shall be precluded from bringing 4 
fresh suit in respect of the same cause of 
action. But he may apply for an order 
to set the dismissal aside, and if he satis- 


es the Court that there was sufficient 
cause for his non-appearance when the 
suit was ed on for hearing, the Court 


shall make an order setting aside the dis-,. 
missal upon such terms as to costs or 
otherwise as it thinks fit, and shall appoint 
a day for proceeding with the suit. 

2. No order shall be made under 
this rule unless notice of the application 
has been served on the opposite party.” 


The learned counsel appearing for the 
Yespondent stresses that the only ae 
tion which, the Court has within the said 
provision is to see whether the plaintiff 
establishes the satisfaction that there was 
‘sufficient cause for his non-appearance when 
the suit was called on for hearing. On 
coming to the conclusion that the plain- 
tif has established sufficient cause for the 
restoration .of the suit, the only jurisdic- 
tion which the Court within the scope of 
Rule 9 of Order 9 can exercise, accordin 
to the submission made by the couns 
for the respondent, would be that of res- 
toring the suit. According to that submis- 
sion the Court while dealing with an order 
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the provisions contained in Section 21 of 
the General Clauses Act, it must be ob- 
served that Section 151 of the Code is not 
a provision conferring inherent jurisdiction 
on a civil Court. e Code in Sec. 151 
merely declares the jurisdiction which is 
inherent in the constitution of a civil 
Court. The Court acting withm Rule 8, 
paving passed an order for dismissal, 
be justified while dealing with the 
said order .on an application preferred 
under Order 9, Rule 9 to determine as to. 
whether the impugned order had been 
passed or not in competent exercise of its 
jurisdiction. It is inherent in the constitu- 
tion of the ‘Court that it may own its mis- 
take and rescind an ille order which 
may not be having any sanction of law. 
The Court can do that as soon as it be- 
comes obvious to it that it sed the 
order on an erroneous view of law or in 
a situation when it was not conscious 
the true scope of its own jurisdiction. 


7 It is urged that this Court 
having been moved under Section 115 of 


-the Code is only to deal with the impuna 
@ 


ed order and cannot adjudicate upon 

basic illegality inherent in the order dated 
the 7th of March, 1970. If the trial 
Court while considering the application 
9, Rule 9 could exercise its 


inherent jurisdiction to determine whether 


the order impugned before it was ab 
initio void or not then the Court of first 
appeal or this Court would also be acting 
within jurisdiction while determining as to 
whether the trial Court had passed the 
impugned order in exercise of the juris- 
diction vested in it or not. e learned 
counsel has cited Sheikh Mohammad v. 
Mt. Rukmina Kanwar, AIR 1946 All 
506, and Rahimuddin Sheikh v. 
Sarifan Nesa, AIR 1954 Assam 92. With 
the greatest respect to the law laid down 
in those cases, I am of the view that 
wherever a High Court is concerned with 
the exercise of its jurisdiction under S. 115 
of thé Code, it has of necessity to see as 
to whether the impugned orders have been 
passed or not by the Courts below in exer- 
cise of competent jurisdiction. Where the 
High Court finds-that the trial Court has 
exercised jurisdiction, which was not vest- 
ed in it by law, then the High Court has 
ample power to set aside an order which 
may be ab initio void. 


8. As observed earlier, the trial 
Court having recorded evidence of one of 
the witnesses produced by the plaintiff on 
the 19th of Naverber: 969, and having 
adjourned the suit from date to date in 
terms of the orders, quoted in an earlier 
part of this judgment, it did not have 
any jurisdiction to dismiss the suit within 
the scope of Order 9, Rule.8 of the Code 
on the 7th of March, 1970. The dismis- 
sal was not within the scope of Order 17, 


b- Rule 2 of the Code because 7th of March, 


970, had not been fixed for the hearing 
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of the suit, Roope the petition, I set 
aside the order dated the 7th of March, 
1970, and restore the suit. 

The parties are directed to ps be- 
fore the trial Court on the 9th of Decem- 
ber, 1971. There will be no order as to 


costs. 
Petition allowed. 
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S. RANGARAJAN, J. 

Yogendra Kumar Jalan, Petitioner v. 
Union of India and another, Respondents. 

Civil Writ Petn. No. 592 of 1971, 
D/- 29-11-1971. 

(A) Constitution of India, Art, 226 — 
Writ Petition — Procedure. 

Issuance of writ being a discretionary 
relief, the High Court will not permit the 
petitioner to take a stand opposed to the 
one which he has taken earlier. AIR 1967 
Mad 118, Relied on. (Para 7) 

(B) Contract Act (1872), S. 28 — 
Illegal contract — What it implies. 

A contract cannot be said to be op- 
posed to law merely because the size of 
the stores in notice inviting tender was 
mentioned in inches and not in metric 
measures. (Para 9) 

(C) Constitution of India, Art. 226 — 
Procedure —— -Point not ressly taken in 


petition does not fall for decision. 
(Para 10) 
Cases Referred Chronological Paras 


AIR 1967 Mad 118 = (1967) 2 Mad 
LJ 581, Mohd. Habibullah Sahib v. 
Spl. Duty Collector for Land Acqui- 

` sition, Madras 

(1962) 66 Cal WN 115 = 1962 Cal 
LJ 145, Tirathalal v. State of 
West Bengal f 

(1958) 1 QB 548 = (1953) 2 WLR 
717, Nicolene Ltd. v. Si ds 


Immon 


P. C. Singhania with M. K. Garg, for 
Petitioner; D. K. Kapur, with Rishi Kesh, 
for Respondents, 

ORDER:—~ The petitioner submitted 
a tender, in response to an Invitation to 
Tender dated 19-10-1968, in respect of the 
supply of 2,580 Kgs. of rivets brass spear 
point, in inch sizes of 3/4”, at the rate of 
Rs. 18.18 per Kg. and offered 

lete the supply by the end of March, 
969. The order had to be placed by the 
second respondent by 81-12-1968, In other 
words, the delivery period was to be 8 
months from the date by which the 
tender could be accepted by the office of 
the Director of Supplies & s Kan- 


pur inistry of Foreign Trade and Sup- 
ply). By his letter dated 7-4-1969 we 
of which is R. 8 to the return fil by 


the respondents) the petitioner had agreed 
to keep the offer open up to 1-5-1969 as 


BP/CP/B271/72/SNV 
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the Director of Supplies & 
Disposals, Pa ur by his Leter ated 1-4- 
1969. The dier of the petitioner was ac- 
cepted on 1-5-1969, the tenders paving 
been opened on 30-11-1968. A registe 
letter containing the said acceptance was 
duly ps on the same day i, e ʻ on I+ 
5-1969 to the petitioner. A telegram was 
sent by the petitioner bearing date 1-5- 
1969 to the Pirector of Supplies & Dis- 
posals, Boar queue rate of Rs. 14.28 
per Kg. i of Rs. 18.18 per Kg 
quoted in the tender. It was mention 
in the telegram, a copy of which was also 
sent by post, that the petitioner was com- 
pelled to increase the rate on account of 
heavy increase in prices of raw materials 
and also stating that the validity of their 
offer expired on 1-5-1969. This telegram 
was received by the Director of Supplies 
& Disposals, Kanpur on 2-5-1969. 


2. The contract in this case is 
governed by the conditions of the contract 
in the Form DGS&D-68 (Revised), Cl, 19 
of which provides that “whenever any 
claim for payment of a sum of money 
arises out of or under the contract against 
a contractor, the purchaser shall be en- 
titled to recover such sum_ by appropriat- 
ing in whole or in part, the security, 
any deposited by the contractor and for 
the purpose of aforesaid, shall be entitled 
to sell and/or realise securities forming the 
whole or part of any such security deposit. 
In the event of the security being insuffi- 
cient, the balance and if no security hag 
been taken from the contractor, the entire 
sum recoverable shall be recovered by ap- 
propriating any sum then due or which at 
any time thereafter may become due to the 
contractor under the contract or any other 
contract with the purchaser or the Gov- 
ernment or any person contracting through 


described 


7 ‘the Secretary, if such sum even be not 


sufficient to cover the full amount recover- 
able the contractor shall on demand pay 
T the purchaser the balance remaining 
ue. 


_ 3 The Director of Supplies & 
Disposals, Kanpur having made re-purchase 
the petitioner was informed, vide the im- 

gned letter dated 10th November, 1970, 
y the Assistant Director (Supplies) (Co 
ot which is Annexure PO to tha 
etition) that a sum of Rs. 9,080/- was 
ue from the petitioner in the matter of 
re- asing the stores which the pet- 
tioner had undertaken to supply and that 
the said. amount had to be deposited in 
the Treasury by 80-11-1970. ; 


4, The petitioner filed a petition 
under Section 80 of the Indian Arbitration 
Act before the Second Civil Judge, Kan- 
pur invoking Clause 24 of the agreement, 
which is an arbitration clause. In the reply 
filed to the portion. it was stated that 
on account of the faflure of the petitioner 
to perform the contract fresh tenders were 


1072 


invited the risk porne A/T was placed 
oo Messrs Jagdish Metal Works, Agra, as 
-a result of which the Union of India 
suffered damages to the tune of Rupees 
§,080/-, since the said amount was not 
aid the Director of Supplies & Disposals, 

pur was entitled to recover the same 
by deducting it from the pending bills, if 
any, or by any other mode. 

5. A plea was also taken that if 
the petitioner had been ready and willing 
to go to arbitration it would have been 
referred to arbitration in terms of Cl. 24, 
but having failed to take such action the 
application under Section 20 of the Arbi- 
tration Act was not maintainable. 


. 6. The petitioner, however, with- 
drew the application made under Sec. 20 
of the Indian Arbitration Act and has fil- 


ed the present writ petition contending, 
among other things, as follows: 


(1) that there was no concluded con- 
tract between the petitioner and the Direc- 
tor of Supplies & Disposals; 


(2) that the agreement to supply the 
stores in inch sizes was against the express 
provisions of law, namely, Section 18 of the 
Standards of Weights and Measures Act 
1956 read with Section 7 of the U. P. 
Weights & Measures (Enforcement) 
Act, 1959; d 


(8) that the respondents could _ not 
claim the right to decide for themselves 
without recourse to the process of law and 
geek to recover the amount of Rs. 9,080/- 
against pending bills payable to the peti- 
tioner. 


T: The plea that there 
concluded contract between the 
and the Director of Supplies & 
Kanpur is totally opposed to the stand 
taken by the petitioner while filing a peti- 
tion under Section 20 of the Indian Arbi- 
tration Act. The said petition proceeded 
on the footing that there was a concluded 
contract between the petitioner and the 
respondents and the petitioner was entitled 
to invoke the arbitration clause in the said 
agreement. Nowhere was it suggested that 
there was no contract; there could not 
have been an applicehon under Section 20 
except on the footing that there was a 
concluded contract. The petitioners subse- 
quent offer to supply at Re. 1/- per Kg. 
more than what was originally offered was 
characterised in the said petition (copy of 
which is Annexure R. 1 (A) to the return 
filed by the respondents) as a ‘novation’ in 
‘the rate’ necessitated on account of in- 
crease of the raw mate by lapse of 
time. The expression ‘novation’ itself means 
that there was previously a concluded con- 
tract; there were also references, at several 
places, in the petition to a previous ‘con- 
tract? and the same being ‘repudiated and 
cancelled’. 


was no 
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-under Section 20. 
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The present stand in the Writ Petition 
that there was no concluded ‘contract be- 
cause there was no acceptance of the ten- 
der is thus totally opposed to the stand 
taken by the petitioner in the petition 
A Court — exercisin, 
writ jurisdiction will not permit a stan 
to be taken by the petitioner opposed to 
the- one which he had taken earlier, the 
issuance of q writ being a discretionary re- 
lief. It is needless to cite any authorities 
for this well-established proposition. How- 
ever, the decision in AIR 1967 Mad 118 
(Mohd. Habibullah Sahib v. Special Duty 
Collector for Land Acquisition, Madras) 
may be usefully referred to. In that case 
a person had applied for enhancement of 
the compensation awarded to him during 
land acquisition proceedings, but subse 
quently invoked the writ jurisdiction of the 
High Court for the purpose of questionin 
the validity of the land acquisition itself. 
It was held following a decision in (ioe?) 
68 Cal WN 115 (Tiratha Lal v. State o 
West Bengal) that this was not permissible. 


8. The present contention of the 
petitioner is that the petitioner received 
the registered letter, dated 30-4-1969 con- 
veying the acceptance by the DGS only 
on 6-5-1969, that before the receipt of the 
letter of acceptance the petitioner had 
withdrawn the offer to supply at Rs. 18.18 
per Kg. and that he demanded one rupee 
per Kg. extra. The time for accepting the 
tender having been extended by the peti- 
tioner, without any condition, until 1-5- 
1969 it was open to the Director of Sup- 
plies & Disposals, Kanpur to accept the 
tender before the expiry of the extended 
period, namely, 1-5-1969. According to 
Section 4 of the Indian Contract Act the 
communication of an acceptance is com- 
plete as against the proposer, when it is put 
in a course of transmission to him, so as 
to be out of the power of the acceptor. 
The telegram sent by the petitioner did not 
reach the Director of Supplies & Disposals, 
Kanpur before the acceptance was com- 
municated by the above-said registered 
letter. There is, therefore, no substance in 
the plea, which is now put forward that 
there was no concluded contract. It was 
feebly contended by the petitioner that in 
the Totter of acceptance the petitioner had 
been required without any express agree- 
ment to that effect to deliver withina period 
of three months, namely 31-7-1969. It is 
worth recalling that the delivery period 
originally was end of March 1969, when 
the offer was open for acceptance till 30- 
1-1969.. The period of delivery mention- 
ed in the above said registered letter was 
not more than the period stipulated for 
delivery earlier. In any event the peti- 
tioner had made no complaint about the 
period fixed for delivery in any of his com- 
munications to the Director of Supplies & 
Disposals, Kanpur not even in the present 
Writ Petition. 







I'am unable i see any force 
the contention of the petitioner that 
merely because the size had been mention- 
ed in inches, namely, 38/4” and not in terms 
of metric measures, 
to law and therefore invalid. The 
had not even complained about 

i agreed to supply 
in inches. If he had required it there 
would have been the least objection in the 
matter of converting inches into centime- 
tres. It is stated in the return - filed by the res- 
pondents that if the petitioner had raised any 
objection to the supply being described in 
inches the same could have been got am- 
ended according to the metric system. 
None of the cases decided under Section 
23 of the -Indian Contract Act, which have 
been relied upon by the petitioner, per- 
‘taining to illegal contracts and the appl- 
cation of the 
have any application. The 
the language of Dening, L. J., is scanning 
the contract to find some meaningless 
clause on which to ride free (vide Nico- 
Jene Ltd. v. Simmonds, 1953-1 QB 543 
at p. 552). 


etitioner, in 


10. In the face of clause 18 quot- 
ed above, enabling the Director of Supplies 
and Disposals, Kanpur, whenéver any ata 
for payment of a sum of money arises out 
of or under the contract against the con- 
tractor to recover such sum by appropriat- 
ing in whole or in part, the security depo- 
sited by the contractor and in the event of 
the security being insufficient out of any 
sum that may thereafter become due to 
the contractor under the said contract or 
any other contract, the petitioner. cannot 
agitate any grievance against the Govern- 
ment seeking to appropriate the above- 
said loss in on account of the risk 
repurchase from out of other bills. There 
is no question of any determination in- 
volved here for it is a case of appropriat- 
ing the said amount of actual loss incur- 

in the above-said manner on foot of 
the said agreement. The petitioner has 
not even challenged the legali of the 
said clause 18 in the present Writ Petition. 
All that he has claimed is that the respon- 
dents could not be a judge in their own 
cause and decide what amount they should 
recover in respect of the breach of the 
said contract from the petitioner.- There 
is no question of any determination in- 
volved in this process because, as it has 
been explained in the return, the said 
amount of Rs. 9,080/- represents the loss 
Incurred in the repurchase of stores at 
the petitioners risk, a course expressly 
made available under the said contract to 


the Director of Supplies and Disposals. 
It being stated, as a that the said sum 
was the loss so incurred it is not possible 


into any dis- 


in this Writ Petition to a oa 
e scope o 


puted question of fact. 


Raj Rani v, Moolan Bai 


the whole contract was. 


doctrine of in pari delicto’ 


` costs, 


A. L R- 


contract is plain; clause . 18 provides for 
the above kind of recovery of any sum 
which the Government claims against the 
contractor, and clause 24 provides for the 
arbitration in case of dispute in this regard. 
Any dispute in this regard may legitimate- 
ly form the subject-matter of a reference 
to arbitration. In this view the contention 
that clause 18 is illegal does not seem 
possible; even if it is possible the point 
not having been expressly taken in the 
Writ Petition that the said clause 18 is 
illegal and void, . the said question 
does not fall for decision in this Writ Peti- 
tion, . 

11. It is only necessary to advert 
to the point concerning jurisdiction of this 
Court, which was taken. Since I have 
found against the petitioner on the merits 
this question is not of any real importance. 
Since the Union of India has been made 
a party and as it is- noticed from para 6 
of the reply which was filed to the pet- 
tion under Section 20 of the Arbitration 


to the return) that the Union of India 
suffered damages to the tune of Rupees 
9,080/-. I am unable to see any su 
stance in the point of jurisdiction which bas 
been raised, l 
12. The Writ Petition, which is 
seen to be without merit, is dismissed with 
Counsel fee Rs. 250/-. 
- Petition dismissed. 
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S. RANGARAJAN, ff. 
Smt. Raj Rani, Petitioner v. Smt 
Moolan Bai .and others, Respondents. 


C. M. (Main) No. 102 of 1971, 
13-9-1971. 


Index Note (A) — Houses and Rents 
Slum Areas (Improvement and Clear- 
ance) Act (1956), Section 19 — “Tenant” 
— Does not include his legal esenta- 
tives — of eviction passed against 
statutory tenant under Delhi Rent Control 
Act (59 of 1958) — Legal representatives 
of tenant Are not protected under Section 
19 of the Slum Areas Act. AIR 1968 SC 
471, Relied on. 1970 RCR 794 (Delhi) 
Followed. (Paras 8 & 125 


Index 


D/- 


— 


Note (B) — Civil Procedure 
Code (1908), Ss. 9, 21 — Order passed 
without jurisdiction is nullity — Defect 
cannot be cured by consent — Plaintiff 
joining legal representatives of deceased 
statutory tenant before competent authority 
under Section 19 of Slum Areas (Improve- 
ment and Clearance) Act (1956) — Legal 
representatives had no otection under 
the section — Held that plaintiff could not 
be precluded from raising the plea of 
want of jurisdiction. ara 12) 
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Index Note (C) — Constitution of 
India, Articles 226, 227 — Question about 
want of jurisdiction can be raised for the 
first time in writ petition. (Para 12) 
Cases Referred : Chronological Paras 
AIR 1972 Delhi 34 = 1970 Ren CR © 

982 ) Bardu Ram v, Ram 


Chander | 
‘AIR 1971 Cal 109 = 1971 Lab IC 
805, Imperial Tobacco Co. of India 


v. State ‘ : 
(1971) Ex. S. A. No. 107-D of 1968 

D/- 16-3-1971 (Delhi), Ram Chand 

Siri Ram, Firm v. Mangal Kumhar 8 
{1971) C. W. P. No. 1116 of 1970, 

D/- 31-3-1971 elhi), Siri Kishan 

v. Mahabir Sin : 10 
1970 Ren CR 794 (Delhi), Life In- 

surance Corpn. of India v. Megh 

Raj Mannulal 5 
1969 Ren CR 565 = 1969 Ren CJ 

1064 (Delhi), Madan Lal v. Com- 

petent Authority 6 
AIR 1968 471 = (1968) 2 SCR 20, 

Calcutta Credit Corpn. Ltd. v. 

Happy Hòme Pyt. Ltd. B 
ATR 1966 SC 346 = (1990, 68 Pim 

LR 108 (D), South Asia Industries 

Pvt. Ltd. v. S., S Singh 5 
‘AIR 1965 SC 414 = (1964) 4 SCR 

892, Anand Niwas Pvt. Ltd. v. 


1 


Anandji Kalyanji’s Pedhi a 
‘ATR 1963 SC 7384 = (1968) Supp I 

SCR 349, Pioneer Traders v. Chief 

Controller of Imports and eee Ir 
AIR 1954 SC 349 = 1955 SCR 117, f 

Kiran Singh v. Chaman Paswan 11 


Vijay Kishan with Swatanter Kumar, 
for Petitioner; L. D. Adhlakha, for Respon- 
dents Nos. 1 to 4 i 


ORDER :— The petitioner (landlady) 
had filed a petition to evict the late Chetan 
Dass on the ground of personal necessity 
and non-payment of rent in April, 1965. 
The application was dismissed on 15-3- 
1966, but the landlady had filed an appeal. 
During the dency of that appeal Che- 
tan Das died and his legal representatives 
were brought on record. The appeal was 
accepted on 9-8-1967 and eviction was 
ordered on the pond of personal neces- 
sity. The second appeal preferred to this 
Court was dismissed on 103-1970. two 
months time having been granted for 
vacating the property. 

2. An application was presented 
to the Competent Authority under the 
Slum Areas (Improvement and Clearance) 
Act, 1956 on 5-5-1970. The same was 
dismissed on 12-3-1971 on the ground 
that the respondents could not get alter- 
native accommodation. An app 
was preferred to the Financial Commis- 
sioner by the landlady was also dismissed 
on 17-5-1971. 


3. Though a number of points 
were taken in the petition the main argu- 
ment on behalf of the petitioner was that 
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the application to the Conie Autho- 
rity for permission to evict the respondents 
was itself unnecessary and was misconceiv- 
ed. This stand has been explained in the 
following manner: the respondents who 
were impleaded as L. Rs. 
in the appeal before the Rent 
Tribunal were themselves not tenants of 
the property since Chetan Dass himself 
must, by reason of the order of eviction 
that was ultimately passed with his L. Rs. 
on record, be deemed to have been a sta- 
tutory tenant having no estate to assign 
or transfer in respect of such tenancy and 
which also did not devolve on any one 
on his death. For this reason it is con- 
tended that the persons who were brought 
on record as L. Rs. to Chetan Dass were 
not tenants of the property and the ques- 
tion whether alternative accommodation 
within their means would be available to 
them if they were evicted did not fall for 
consideration before the Competent Autho- 
rity. Jt is further contended that if this 
is the true legal position the mere fact 
that an application was made under Sec- 


tion 19 of the Slum -Areas (Improvement 
and Clearance) Act for permission to evict 
the L. Rs. of Chetan Dass who were im- 


pleaded in the appeal could not confer 
jurisdiction on the Competent Authority if 
there was none and that the petitioner 
would not be precluded from showing 
such want of jurisdiction on the part of the 
Competent Authority despite the petitioner 
having invoked his furisdiction. 
4, It was held by Shah, J. (as his 
i ivas Pvt. 
Ltd. v. Anandji Kalyanjis Pedhi, AIR 1965 
SC 414 that a statutory tenant of a pro- 
pay had no interest in the property occu- 
pied by him except that he enjoyed the 
protection against eviction by the said sta- 
tute. It was further held that even a sub- 
lessee from a statutory tenant acquired 
no vet of a tenant in the premises occu- 
y him 


pied 

5. In South Asia Industries Pri- 
vate Ltd. v. S. Sarup Singh, (1966) 68 Pun 
LR 108 (D) = (AIR 1966 SC 346) the 
Supreme Court upheld the order for evic- 
tion passed against the assignee from a 
company (lessee) despite the company 
having gone into liquidation after the a 
lication for eviction was filed. S T 
Mudholkar, J. dissenting) speaking for 
himself as well as Bachawat, J. held that 
if the tenant became extinct without leav- 
ing any successor on whom the tenancy 
devolves an order could be made against 
a person who took an assignment of the 
lease from the tenant before it became ex- 
tinct. Observing that if the assignee or a 
sub-tenant was entitled to oppose an order 
for eviction that would be a reason by it- 
self for passing an order of eviction against 
such a person, the majority repell the 
contention that since an assignee was not 
a tenant no order for eviction could be 
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passed against him under Section 14 (1) 
(b) of the Delhi Rent Control Act, 1958. 
Bachawat, Į. pointed out that since the 
tenant company had been dissolved and 
geased to exist no one could be substituted 
in its place and observed that the proceed- 
ings could continue against the assignee 
alone who was already made a party along 
with the tenant to the proceedings for 
possession. 


Shri Vifay Kishan, leamed counsel 
for the petitioner landlady, also relied upon 
a decision of P. N. Khanna, J. in Life In- 
surance Corporation of India v. Megh a 
Mannulal, 1970 Ren CR 794 (Delhi 
where it was pointed out that Order 22 
of the Civil Procedure Code was not appli- 
cable to the proceedings under the Delhi 
Rent Control Act, 1958 and since the 
Rent Controller had been given such pow- 
ers under the Civil Procedure Code as 
may be prescribed and Rule 23 of the 
Dehi Rent Control Rules, 1959 having 
stated that the Rent Controller would be 
guided by the provisions of the Civil Pro- 
cedure Code as far as possible in matters 
not specifically provided under the Act, 
Section 146 of the Civil Procedure Code 
became attracted and legal representatives 
could be brought on record by invoking 
that section which provided that save as 
otherwise provided under the Code of 
Civil Procedure or by any law for the 
time being in force a proceeding which 
can be taken by or against any person may 
also be taken by or against any person 
claiming under him. In this view it would 
not matter that the application to implead 
tbe heirs of Chetan Dass was itself made 
under Order 22. 


6. Shri Vijay Kishan further relied 
upon the fact that an order for eviction 
under the Delhi Rent Control Act is res 
judicata against the same party in a sub- 
sequent proceeding and therefore the very 
fact of a decree hee eviction having been 
passed against the L. Rs. of Chetan Dass 
precludes them from contending that there 
was any contractual tenancy between the 
Yandlord and Chetan Dass for there would 
have been no jurisdiction to pass a decree 
for eviction under the Delhi Rent Control 
Act unless Chetan Dass was merely a sta- 
tutory tenant as opposed to a contractual 
tenant The L. Rs. of Chetan Dass could 
have put forward the contention in the 
app before the Rent Control Tribunal 
that Chetan Dass was a contractual aan 
that the tenancy was subsisting and ha 
not been determined by a proper notice 
to quit and, therefore, the petition for 
eviction was not maintainable. This con- 
tention would no doubt have been open to 
fhem, but not having put forward the same 
they could not now say, after suffering a 
decree for eviction, that Chetan Dass was 
anything other than a statutory tenant, in 
which event no tenancy right would pass 
on to Chetan Dass’s heirs. It has been 
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held by Deshpande, J. in Madan Lal v. 
Competent Authority, 1969 Ren CR 565 
(Delhi) that findings under the Rent Act 


would operate as res judicata in so as 
they pertain to matters decided before the 
final decision terminating the proceedings 


under the Rent At. 


T: It has also been decided by 
this Court in a number of cases that the 
status of the person which has to he deter- 
mined under Section 19 of the Slum Areas 
(Improvement and Clearance) Act, 1956 is 
the status of the tenant himself and not 
of any other person. If the person con- 
cerned was in fact the tenant he woul 
in spite of a decree for eviction ass 
against him under the provisions of the 
Delhi Rent Control Act, 1958, still be a 
tenant within the meaning of Section 19 
of the Slum Areas Act. This was so held 
by a Full Bench of five Judges of this 
Court in Bardu Ram v. Ram Chander, 
1970 Ren CR 982 = (AIR 1972 Delhi 34) 
(FB). But the position is different if the 
persons against whom an order for evic- 
tion was passed were not tenants but still 
had been brought on record in the circum- 
stances explained above, 


8. In Joint Hindu Family 
Ram Chand Siri Ram v. Mangal Kumhar, 
(Ex. S. A. No. 107-D of 1966 decided by 
P. N. Khanna, J. on 18-3-1971 (Delhi)), it 
was held, following the decision of the 
Supreme Court in Calcutta Credit Corpo- 
ration Ltd. v. Happy Homes Pvt. Ltd. 
AIR 1968 SC 471 (similar to the earlier 
decision in AIR 1965 SC 414) that since 
the statutory tenant has merely a_personal 
right to protect his possession, and has no 
estate or interest in the premises occupied 
by him, the L. R. of the statutory tenant 
could not be considered to be a tenant 
within the meaning of Section 19 of the 
Slum Areas Act. The Full Bench decision 
in Bardu Ram’s case was referred 
distinguished. P. N. 
fore, observed that “ is no escape 

m the conclusion that Section 19 of the 
Slum Areas “Act, which offers protection 
from the eviction to the tenant, provides 
no similar protection to his legal represen- 
tative, who cannot plead it as a bar against 
his eviction.” 


9. Shri L. D. Adhlakha, learned 
counsel for the respondents, sought to dis- 
tinguish the above-said decision on the 
ground that in that case the tenant had 
died after the order of eviction was passed 
whereas in the present case the petition for 
eviction was dismissed in the instance 
but was allowed by the Rent Control Tri- 
bunal in appeal er the tenant (Chetan 
Dass) had died. But it seems to me that 
this cannot sufficiently distinguish _ the 
above-said decision of P. N. Khanna, P. in 
the view that the order of eviction would 
not‘ have been legally possible if Chetan 
Dass was not a statutory tenant, and for 
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that very reason his legal representatives 
could not be considered to have acquir 
by devolution any interest of Chetan Dass 
as tenants. 
10. It is fairly clear that all these 
complicated steps in the reasoning of the 
titioner’s argument before me could not 


ee been clearly known or perceived at 
the time when the application was 
under Section 19 for permission. |The 


arguments advanced before me rested on 
the decision of P. N. Khanna, J. that Sec- 
tion 19 of the Slum Areas Act does not 
apply to heirs of a statutory tenant. In 
iri Kishan v. Mahabir Singh, C. W. P. No. 
1116 of 1970 decided on 31-38-1971 (Delhi). 
I had held that the expression ‘tenant? in 
Section 19 of the Slum Areas Act did not 
include a sub-tenant and that the status 
of the person to be decided with reference 
to. Section 19 of the Slum Areas Act was 
not the status of the sub-tenant, in other 
words the expression ‘tenant? did not in- 
clude a ‘sub-tenant’. 


11. The only further question that 
arises for consideration is whether by reason 
of the petitioner having made an apia 
tion under Section 19 of the Slum eas 
Act before the Coopen Authority, she 
is in any manner debarred from raising 
the contention that there is no necessity to 
apply to the Competent Authority for per- 
mission to evict the heirs of Chetan Dass, 
against whom the order of eviction was 
obtained before the Rent Control Tribunal. 
Shri Vijay Kishan relied upon a number 
of authorities for the position that consent 
by ‘itself cannot confer furisdiction where 
there is none. Reliance was placed on 
Imperial Tobacco Co. of India v. 
AIR 1971 Cal 109, where Basu, J. hel 
that it is the business of the supervisory 
Court, whether under Article 226 or under 
Article 227 of the Constitution to keep the 
statutory authority within the bounds of its 
limited authority and that a petition under 
either of these Articles should not be 
thrown out on the ground that the objec- 
tion concerning want of furisdiction was 
not taken before the Tribunal, the reason 
being that where there is inherent want of 
jurisdiction consent cannot confer jurisdic- 


tion. Similar observations have been made 
by the Supreme Court in Kiran Singh v. 
Chaman Paswan, AIR 1954 SC 840, and 


in Pioneer Traders v. Chief Controller of 
Imports and Exports, AIR 1963 SC 734. 
In the former case Venkatarama ar, J. 
observed that the defect of jurisdiction, 
whether it is pecumiary or momi: or 
whether it is in respect of the subject- 
matter of the action, strikes at the very 


roots of jurisdiction of the- authority or of 
the court to pass a decree, and such a de- 
fect cannot be cured even consent 
parties. 

12. In the above situation, which 


` I am free to state is so complicated and 
complex, I can see no reason to deny relief 
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to the petitioner when she states that she 
must be relieved of the consequences of 
having filed an application for permission 
to execute abuis the respondents under 
Section 19 the Slum Areas Act and of 
the further ot that she filed spent 
the order of the Competent Authority 
declining to t permission to execute 
the order of eviction obtained against 
them. If-the legal position is, as I appre- 
hend it to be, permission of the Com- 
petent Authority under the Slum Areas 
Act is not necessary to execute the de- 
cree for eviction against the respondents 1 
to 4, then they have been found to 

persons of not sufficient means is not at 
all material. In these circumstances, I 
feel, that to allow the order of dismissal 
of the application under Section 19 of the 
Slum Areas Act on the merits to stand 
would be to allow to perpetrate an order 
passed without jurisdiction. Since as it has 
een pointed out so often, that it is the 
duty of the court to exercise supervision 
under Articles 226 and 227 of the Consti- 
tution to keep a Tribunal exercising quasi 
judicial powers within its jurisdictio: it 
seems necessary to quash the order of the 
Competent Authority as well as of the 
Financial Commissioner in appeal by dis- 
missing the application for permission 
under Section 19 of the Slum - 
provement and Clearance) Act, not on the 
merits as they have done, but to dismiss 
the petition on the ground that the status! 
of respondents 1 to 4 did not fall to be 
decided under Section 19 of the Slum Areas 


at 


Act. A limited relief of the above-said 
description alone seems to be called for 
and the impugned orders are quashed ac- 


cordingly. There will be no order as to 
costs, ; 


Petition allowed. 
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S. A. O. 151 of 1968, D/- 80-8-197 
against order of M. L. Jain, Rent Contro 
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(A) Delhi Rent Control Act (59 of 
1958), S. 14 (1), Proviso (b) — Applicabi- 
lity — Father of the tenant living in the 


ain as a member of the family and 


_dependent on the tenant — No question of 


sub-letting, assigmment or parting with pos- 
session by tenant arises in such a case. 
; (Para 6) 
(B) Delhi Rent Control Act (59 of 
1958), S. 14 (1), Proviso (d) — Possession 
of ee i we faunlly é the epee 
— it protect proviso even 
departure of the tenant. (Para 7} 
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(C) Delhi Rent Control Act ( 59 of 

1958), S. 14 (1), Proviso (h) — Residence 
ide Delhi — 

such residence 7 be 

viso (b). 


For instance, if the premises occupled 
Ey tie eee oe ne e the boundary 

Delhi and the new residence acquir 
by him is just outside the boundary of 
Delhi then the new residence would fully 
serve the need of the tenant to occupy the 
premises. It would perhaps be. more cor 
rect to say that Proviso (h). would be at- 
tracted by the acquisition of such resi- 
dence by the tenant as would serve the 
same need as is presently served by the 
occupation of the premises by the tenant 


irrespective of the question whether the 
new residence is i Delhi or not. 
Cases Referred: Chronological Paras 
1971 Ren CR 868 (Delhi), B. Dev 
v. Dr. Amar d Narula 
(1971) S.A.O. No. 88 of 1967, D/- 
86-4-1971 = 1971 Ren CJ 828 
lhi), Budh Ram v. Banwari Lal 8 


(Delhi), 

(1969) S.A.O. No. 67 of 1968, D/- 
10-3-1969 (Delhi), K. V. Singh v. 
Smt. Ramkali : 

(1861) Civil Revn. No. 808-D of 1958, 
D/- 81-10-1961 _(Punj), Kishan 

' Chand v, Hari Nath Rastogi 


M. L. Ba for Appellant; Mansha 
gai, Appo 


Bhatia through D, N. for Respon- 
dent. 

GMENT :— The eviction of the 
appellant-tenant was sought by the respon- 


ent-landlord initiall on two groun 

namely, those embodied in provisos (b), (h) 
‘to Section 14 (1) of the Delhi Rent C 
trol Act, 1958. The finding of fact b 
both the Controller and the Rent Contro 
Tribunal was 

was residing with him as a member of the 
family of the tenant from the inception of 
the tenancy. In 1961, e tenant was 
transferred to Jabalpur and left the pre- 


mises at Delhi in charge of his father and . 


went to Jabalpur where he occupied a 
residence allotted to him by the Govern- 
ment. - 

- & The Controller 
the grounds urged by l 
the eviction of the tenant, He held that 
the father of the tenant being a member 


of the tenancy family it could not be said | 


that the tenant had either sublet or part- 
ed with the possession of the premises in 


his favour within the meaning of pee 
(b) to Section 14 (1). He held that 
the acquisition of ‘a residence the tenant 
outside the Union territory Delhi was 


3. The Rent Control Tribunal in 
the appeal filed by the landlord upheld the 
i 
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on- : 


that the father of the tenant 


ALR 
decision of the Controller that the landlord 


_ was not entitled to evict the tenant under 


proviso ip) Section 14 (1) but disa 
with the Controller and held that the land- 
lord was entitled to evict the tenant under 
proviso (h) to Section 14: (1) even if a 
residence acquired hy the tenant was at 


Jabalpur outside _ Delhi. He  therefo 
passed an o of - eviction in ‘favour 
the landlord. 


4, Jn this Secorid appeal the find- 
ing of fact by both the Controller and the 
Rent Control Tribunal that the father of 
the tenant was living with the tenant from 
the inception of the tenancy was not chal- 
lenged before me. The sole question for 
decision, therefore, is whether the depar 
ture of the tenant from .Delbi to Jabalpur 
where he occupied another residence en- 
titled the landlord to evict the tenant under 


.any of the proviso to Section 14 (1) even 


if the father of the tenant continues to be 
in possession of the premises at Delhi. 

5. Three possible to Sec- 
tion 14 (1) may considered to sustaii 
the claim of the landlord in this respect. 

6... Proviso (b) to Section 14 (1) is 
attracted when the tenant sublets, assigns 
or otherwise parts with the possession of 
the premises without obtaining the consent 
in writing of the landlord. e subletting, 
assignment or parting with possession by | 
the tenant implies that the tenant no long- 
er continues to be in possession of the pre- 
mises. The possession of the premises 
would be with a person who comes into 
possession in his own right on the strength 
of the subletting, assignment or parting 
with possession the tenant. These con- 
cepts do not apply to the father of the 
tenant living in the premises as a member 
of the famil y and dependent on the tenant. 
A member of the family is in possession on 
behalf of the tenant as a part of his family. 
No legal transaction of subletting, assign- 
ment or parting with possession has taken 
place between him and the tenant. The 
concept of family was considered by me 
in B. Dev v. Dr. Amar Chand Narula, 
1971 Ren CR 863 (Delhi). A father bein 
a very near relation of the tenant ould 


- be considered to be a member of his family 


provided that he was residing with the 
tenant. In this case, the father was not 
only residing with the tenant from the in- 
ception of the tenancy but was also depen- 
dent on him. The father in this case was, 
therefore, a member of the family and he 


was in possession of the premises on be- 


half of the tenant as a’ member of his 
y. Proviso (b) to Section 14 (1) is 
not, therefore, attracted to this case. 


cae ee For the application of proviso 
d) to Section 14 (1) it is necessary for the 

dlord to prove that the premises let for 
use as a residence were let for use as 
residence and neither the tenant nor any 


member of his family has been ing 
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therein Tor a period of six months prior to 
the application for eviction. We have al- 
ready seen above that the father of the 


tenant was a member of ily and 
he has been continuously residing in the 
premises from before and after the depar- 


ture of the tenant from Delhi for Jabalpur. 
Prima facie it may seem strange that the 
tenant has gone to Jabalpur now for ten 
years and yet he is occupying the premises 
in his possession throu fis father who is 
a member of his ily. But Proviso (d) 
does not contemplate that on the simple 
departure of the tenant from the premises 
the landlord should be entitled to evict the 
tenant. For, every person has ordinarily a 
family to maintain in a house. Proviso (d) 
therefore, protects the possession’ of the 
members of the family of the tenant over 
the premises even after the departure of 
the tenant. It is apparently the intention 
of the Legislature in proviso (dì that the 
family of the tenant should receive the 
same protection from eviction as the ten- 
ant himself. No distinction between the 
two has been made as far as proviso (d} 
is concerned. It is only if the landlord 
d succeeded in the present case in show- 
ing that the father of the tenant was not 
a member of the tenant’s family that he 
could have succeeded in evicting the ten- 
ant under this proviso. Apparently, the 
landlord was aware that the father of the 
tenant was a member of the tenant’s family. 
He did not, therefore, even pew in appli- 
cation for the eviction of the tenant t 
proviso (d) was attracted to this case. 


8. In view of the above, the real 
estion for decision in this appeal is whe- 
ther the respondent landlord was entitled 
to evict the appellant-tenant under proviso 
(h) to Section 14 (1), namely because the 
tenant was transferred from Delhi to Jabal- 
pur and has gone to live at Jabalpur in a 
residence acquired him or allotted to 
him there. It needs to be stressed that 
the essence of proviso (h) is the acquisition 
by the tenant of a residence other than 
remises in dispute. Everything, therefore 
epends on the meaning to be attached to 
the word “residence.” Firstly, it must mean 
that the new acquisition was either cap- 
able of being used as a residence or was 
actually used as a residence by the tenant. 
Secondly, the new residence must be such 
that by its acquisition the protection afford- 
ed to the tenant against eviction by the 
Act is forfeited. Only such residence 
would forfeit the protection as would make 
the occupation of the premises by the ten- 
ant unnecessary for the purpose of the 
‘Act. In Budh Ram v. Banwari S.A.0. 
No. 88 of 1967 decided on 6-41971 
(Delhi), V. D. Sat i expressed the view 
that the acquisition a residence outside 
Delhi would not be ene by proviso 
(h). It is true that in the majority of cases 
the new residence would have to be in 
Delhi to attract proviso (h). ordi- 
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narily it is only another residence in Delhi 
which would make it unnecessary for the 
Act to protect the possession of the tenant 
over the premises in dispute. I would res- 
pectfully point out however, that in excep- 
tional cases even a residence outside’ Delhi 
would be covered by proviso (h). For in- 
stance, if the premises occupied by the 
tenant are just inside the boundary of 
Delhi and the new residence acquired by 
him is just outside the boundary of Delhi 
then the new residence would fully serve 
the need of the tenant to occupy the pre- 
mises. It would perhaps be, therefore, 
more correct to say that proviso (h) would 
be attracted by the acquisition of such resi- 
dence by the tenant as would serve the 
same need as is presently served by the 
occupation of the premises by the tenant 
irrespective of the question whether the 
new residence is inside Delhi or not. | 


9. In Kishan Chand Bhargava v. 
Hari Hari Nath Rastogi, Civil Revn. No. 
303-D of 1958 decided on 31-10-1961 
(Punj) by Dulat, J. and in K. V. Singh v. 
Smt. Ramkali, S.A.O. No. 67 of 1968 de- 
cided on 10-3-1969 (Delhi) by me, 
acquisition of a residence even outside 
Delhi was held to attract proviso (h) to 
Section 14 (1) in the particular facts of 
those cases. distinguished from the 
facts of the present case the tenant in 
those cases had left Delhi for good to 
occupy the new residence outside Delhi 
without leaving behind him any member 
of his family to continue to occupy the 
premises in dispute. Ordinarily, therefore, 
those cases should have fallen under pro- 
viso (d) to Section 14 (1). But the land- 
lord may have chosen to bring the appli- 
cation for eviction in those cases without 
waiting for six months after the departure 
of the tenant from Delhi. Therefore, the 
application of proviso (h) instead of pro- 
viso (d) had to be considered in those 
cases. In a case in which the tenant does 
not leave behind him any member of his 

ily to continue to occupy the premises, 
it may be said that the whole of the need 
of the tenant to occupy the premises is 
satisfied by the occupation of the new resi- 
dence by him even though such new resi- 
dence may be outside Delhi. This is why 
the occupation of residence in Dalmia 
Nagar and in Jaipur by the tenants in the 
two cases decided. by Dulat, J. and by me 
was held sufficient to attract proviso (h). 
It is only if the tenant or a member of his 
amily continues to occupy the premises 
in Delhi even after the acquisition of 
another residence by him that the tenant 
can ask the court to consider whether the 
new residence acquired by him is such as 
to meet the same need which is met by 
the occupation of the premises by him. If, 
for instance, a tenant acquires a residence 
far away from the premises occupied by 
him then the tenant can legitimately con- 
tinue to occupy the premises either by 
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himself or by a member of his family and 
the court may come to conclusion that 
the acquisition of such a residence is not 
such as to forfeit the protection of the 
tenant to the occupation of the premises. 
In such a case iso (h) would not be 
attracted. But when the tenant himself 
goes away with his family to occupy the 
new residence he cannot ask the court to 
consider his claim to keep the present pre- 
mises also inasmuch as he has no need 
thereafter to keep the premises. In those 
circumstances the acquisition of a residence 


even a tiled from Delhi would attract. 


proviso 
10. In the present case the acqui- 
sition of premises by the tenant at Jabalpur 
‘did not attract proviso (h) for the simple 
reason that the father of the tenant as a 
member of his family continues to occup 
the premises and thereby proves the n 
of the tenant to o em. In the ab- 
sence of such a mem of the tenant’s 
family occupying ‘the -premises, even the 
acquisition of the new residence at aes 
would have attracted proviso (h) to 
ection 14 (1). 


= IL In the above circumstances, 
the appeal is allowed. The order of the 
Rent Control Tribunal is set aside and that 
of the Controller dismissing the petition. of 
the landlord for the eviction of the tenant 
is restored. There will be no order as to 


costs. : 3 
Appeal allowed. 





AIR 1972 DELHI 242 (V 58 C 62) 
T. V. R. TATACHARI, J. 
M/s. G.. R. Bhargava & Song and 
others, Petitioners v. Brij Mohan Sharma, 
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Civil Revan. No. 4831 of 1970, D/- 
Tora i order of D. R 
ADF, ai, D 26-8-1968. 

Index Note: (A) Arbitration 
(1940), S. 14 (1) — Award: by umpire — 
Dispute regarding claims between parties 
— Award based on material on record — 


Can make lump sum award — Not an ex 
gratia payment. 


Brief Note: (A) An arbitrator or um- 
pire is not bound by the technical rules of 
Procedure which a Court must 
There is no 
award should be made and the omission to 
mention details of calculations in the award 
or to give separate and distinct findings as 
regards rival contentions of ies or to 
give reasons for his decision does not in- 
validate the award. Where the di 

relates to claim between the parties tbe 
arbitrator need not go into the accounts 
and prepare a balance sheet. After consi- 
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follow. 


Act’ 


ecial -form in which the. 


A. I. R,- oe 
dering the evidence on record he ean give - 
ward and such an award can- - 
not be called ex gratia payment, AIR 1967 
SC 1080 and AIR 1962 Orissa 91 and AIR 
1985 SC 214 and AIR 1940 Lah 186, Rel. 
on. AIR 1970 SC 967 and 1957-59 Punf 
LR 572 and AIR 1948 Bom 292, Dist.. 

: (Paras 9, 10 & 11) 


Cases Referred £ Chronological Paras - 
ATR 1970 SC 967 = (1970) 2 SCR 


903, Dewan S v. Champat Singh ` 9 
AIR 1967 SC 1080 = (19 1 SCR. 

105, Firm Madanlal oshanlal 

Mahajan v. Hukamchand i 

Ltd. 9 


AIR 1965 SC 214 = (1984) 5 SCR 
480, Jivaraj Bhai Ujamshi Sheth 
v. Chintamanrao Balaji 9 

AIR 1962 Orissa 91 = ILR (1961) 

Cut 467, State of Orissa v. P. C. 

Chanda 


4: 9 
(1957) 59 Punoj LR 572 = IR 

(1957) Punj 1210, Union of Indis. 

v. B Ram 9 


Hooseinbhoy Abdoolabho i 9 
AIR 


899, Raminder Singh v. Mohinder - 
Singh 10 
Avadh Behari, for Petitioners; V. K. 
Srivastava, for Respondent. 


ORDER :— This Civil Revision has 


6th September, 1967, rejecting the objec- 
tions and making an award, dated 24th 
November, 1965, a rule of the Court, The. 
sole yagi in the Civil Revision is 
Brij Mo Sharma. 
=a The Lilie et eon above 
entered into a partnership to carry on paper 
merchant business, and a deed of partmer~ 
ship, dated 9th February, 1956, was exe- 
cuted. It was provided in paragraph 9 
(iii) of the deed that if any differences 
arose between thé parties in connection 
with the business, the same should be re- 
ferred to arbitration by arbitrators io be 
appointed with the consent of - the 
parties, and that the decision of the arbi- 
trators should be final. Subsequently,’ dig- 
tes arose between the parties, and a suit 
fr dissolution of the firm and for accommts 
was by Brij Mohan Sharma on 20th 
April, 1958, in the Court of the Commer- 
cial Subordinate Judge, Delhi and the sult 
was numbered as 117 of 1958. 


8. The defendants in the suit -wag 
Messrs. G. R. Bhargava & Sons and others. 
The said defendants filed an application on 
10th June, 1958, under Section 34 of the 
Arbitration Act, 1940, and the Court stay- 
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ed the ‘suit by an order, dated 20th May, 
1959. 


4, On 80th October, 1959 Brij 
Mohan Sharma served a notice upon the 
defendants requiring them to refer the 
matter to arbitration. Both the parties 
appointed their respective arbitrators, name- 
ly, Shri D. K. Bhargava and Sant Ram 
Tandon, Advocates. It appears that on a 
difference between the arbitrators one Iqbal 
Krishan was appointed on 2nd March, 
1960, as umpire. It is not disputed that 
the said umpire entered upon the refer- 
ence on the lith May, 1963, and subse- 
quently made an award on 24th Novem- 
ber, 1965. 


5. Thereafter, an application was 
fled by Brij Mohan Sharma under Section 
l4 of the Arbitration Act for directing the 
umpire to file the award into the Court, 
and for making the award a rule of the 
Court. The application was registered as 
suit No. 619 of 1965. The award was ac- 
_ cordingly filed in Court by Shri Iqbal 
Krishan, and out of six respondents to the 
application, four respondents filed objec- 
Hons to the award in two sets. One set of 
objections were filed by respondents 2 & 8 
and one set of objections was filed by res- 
pondents 4 and 5, both assailing the award 
on common grounds. The applicant Brij 
Mohan Sharma, controverted the objections 
and raised various pleas in opposition to 
the objections, 

6. On the respective pleadings of 
the parties, the Court framed the following 
issues: — 

“I. Whether the objections are time 
barred? 

2. Whether the umpire had miscon- 
ducted himself or the proceedings? 


3. Is the award perverse? If so how 
and what is its effect? 
4. Whether the umpire  over-stepped 


the jurisdiction vested in him and failed to 
exercise powers given to him? 

5. Whether the award is liable to be 
set aside on the poms taken in the two 
objection petitions 

6. Relief.” 

By her judgment, dated 6th Septem- 
ber, 1967, Miss S. Mehta, Commercial 
Subordinate Judge, held on issue No. 
that the objections by all the respondents 
were filed within time. On issue No. 2, 
she held that the arbitrator did not miscon- 
duct himself or the proceedings. On issue 
No. 3, she held that the award could not 
be dubbed as perverse. On issue No. 4, 
she held that the umpire did not over-step 
his jurisdiction and did not in any other 
manner fail to exercise the porn confer- 
red on him. On issue No, 5, she held that 
the award was not liable to be set aside on 
any of the grounds taken in the objec- 
tions. In the result, she dismissed 
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objections, and made the award, dated 

24th November, 1965 a rule of the Court. 

In accordance with the award, she passed 

a decree for Rs. 5000/- in favour of the 

Beplcant Brij Mohan Sharma, and against 
e respondents. 

7. M/s. G. R. Bhargava & Sons 
and the other respondents preferred an 
appeal, M.C.A. No. 188 of 1967, to the 
Court of Shri D. R. Khanna, Additional 


District Judge, Delhi. By his judgment, 
dated 26th Au 1968. the Additional 
District Judge dismissed the appeal. 


8. The only contention which ap- 
ears to have been urged by the appel- 
ants before the leamed Additional Dis- 
trict Judge was that the award could not 
be sustained in law as the umpire did not 
mention the basis on which he awarded 
the amount of Rs. 5000/-, nor did he give 
any findings separately on the various 
issues which the two arbitrators had fram- 
ed. It was argued that the amount was 
given by the umpire more or less as a mat- 


ter of ex gratia payment to Brij Mohan 
Sharma, and reliance was placed on the 
deposition of the umpire as P.W. in 


1 
which he stated that he had told the par- 
ties that they should try to effect a com- 

romise, and that on the material before 
im he had felt that mathematical calcu- 
lations were very difficult and, therefore, 
informed the parties that he would decide 
the matter as he would feel best in case 
no such compromise was arrived at be- 
tween them. The learned Additional Dis- 
trict Judge observed that simply because 
the umpire had not mentioned the reasons 
or the basis of the award, it could not be 
said that the amount of Rs. 5000/- was 
awarded as a'matter of ex gratia payment. 
As regards the statement of the umpire in 
his evidence, the learned Additional Dis- 
trict Judge, observed that the umpire had 
clearly stated that he took into considera- 
tion all the material before him that was 
laid by the counsel for the parties, and 
that it could not therefore, be said that 
the umpire did not take into account the 
evidence produced before him and simply 
gave a wholly arbi or capricious 
award. The Additional District Judge not- 
ed in his judgment that the objections 
taken in the trial Court about the personal 
misconduct of the arbitrator were not pres- 
sed before him, and observed that in fact 
there was no evidence about the same on 
the record. He also noted that the objec- 
tions were conceded to have been filed 
within time. In the result, the learned 
Additional District Judge took the view 
that the trial Court was justified in dis- 
missing the objections and in making the 
award a rule of the Court, and dismissed 
the appeal. It is agai the said appel- 
late judgment that the present Civil Revi- 
sion has been filed by M/s, G. R. Bhargava 
and Sons and four others. 
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9. . Shri Avadh Behari, learned 
counsel for the petitioners, put forward 
only one contention, namely, t the um- 


pire should not have awarded a lump 
sum, but should have prepared:a balance- 
sheet, gone into the accounts as far as pos- 
sible, and given an intelligible basis for his 
decision. The learned counsel referred to 
the decisions in Dewan Singh v. Champat 
Sin AIR 1970 SC 967. Union of India 
v. hi Ram, 1957-59 Punj LR 572 and 
Shei antes Jaabuny v. Boo emor. Ab- 
R 1948 Bom 292. In wan 


On 
the facts of the case, the Supreme Court 
held that under the arbitration a ent 
the arbitrators were not empow to de- 
cide the disputes referred to them on the 
basis of their personal knowledge, and 
since the arbitrators utilised their personal 
knowledge in deciding the disputes they 
were guilty of legal misconduct and conse- 
quently the made by 
ated. e case of Bakshi Ram, Bishan 
Narain, J. held that if a lump sum be 
awarded by an arbitrator and it appears 
on the face of the award or be proved by 
intrinsic evidence that in arriving at the 
lump sum matters were taken into account 
which the arbitrator had no furisdiction to 
consider, the award is bad., In Sherbanu- 
bai Jafferbhoy’s case Chasla A.C.J. and 
Bhagwati, J. observed as follows:— 


“When a Court of law refers a mat- 
ter to an arbitrator it substitutes a domes- 
itself. But that 


“After having fully considered the 
matter and the claims of the one party 


ALE 
against the other, I hereby give an award 
for a sum of Rs. yeyi (Rupees five 
thousands) in favour of Shri Brij Mohan 
against M/s. G. R. Bhargava & 
Sons. The claims of the latter are reject- . 
ed. There is no order as to costs. All 
books of account in my possession relating 
to the partnership shall be handed over to 
Me G. R. Bhargava & Sons. Parties had 
intormed me that time for making the 
award as fixed by the Court expires on 


, 30-11-65. The ae is accordingly made 


within this peri 

It is clear from the above that thd 
umpire merely gave an award for a lump 
sum of Rs. 5,000/- in favour of Brij Mohan 
Sharma. Shri V. K. Srivastava, learn 
counsel for the respondent, stated that the 
umpire allowed all the material and evi 
dence to be Br on the record by the 

i Avadh 


parties, and A Behag al not dis- 
pute the same. Apparently, e umpire 
considered the same and gave his award. 


In a suit for dissolution accounts, what 


© the rises and ae Seer 
one against the other, the ump 
made Page Peer l sum award in 
favour of Brij Mohan a. As held 
by the Su e Court in Firm Madanlal 
Roshanlal Mahajan v. Hukamchand Mills 
Ltd., AIR 1967 SC 1080, it is open to an 
arbitrator or umpire to make a lump sum 
award. The argument that the umpire 
should have e into the gad and ` 
repared a ance-sheet cannot accept- 
` inted out by a Division Bench 


of Orissa v. anda, AIR 2, Orissa 
91, there is no special form in which __ the, 
award of an arbitrator or umpire should be 
made, and the omission to mention de- 
tails of salculkons in a ary or to 
give separate and distinct ings as 

gards rival contentions of parties or to giv 
reasons for his decision does not invalidate 


Sheth v. 
Chintamanrao ji, AIR 1965 SC 214, 
“it is not open to the Court to speculate, 
where no reasons are given by the arbitra- 
tor, as to what impelled the arbitrator to 
arrive at his conclusion .... On the as- 
sumption that the arbitrator must have 
arrived at his conclusion by a certain pro- 
cess of reasoning, the Court cannct pro- 
ceed to determine whether the conclusion 
is right or wrong. It is not open to the 
Court to attempt to probe into the mental 
process by which the arbitrator has reach- 
ed his conclusion where it is not disclosed 


by the terms of his award.” 






present cé the. um- 
pire fully considered. the 
matter and the claims of one party against 
the other. It cannot, therefore, be said 
that he did not look into the accounts and 
apply his mind to the same. Nor can it 
be said that he should have ab ate a 
balance-sheet. In Raminder Singh v. 


Mohinder Sin AIR 1940 , 
Young, C.J. and Tek Elend, J. pointed out 
that “an arbitrator is not bound by thè 
technical rules of procedure whi the 


Court must follow, nor need he record 
B te: findings on the various points on 
which the parties are at issue, or write 
a reasoned judicial decision,” and that “all 
that he is required to do is to give an 
intelligible decision which determin the 
rights of parties in relation to the subject- 
matter of the reference.” As stated ear- 
lier, the basic question in the dispute be- 
tween the parties which was referred to 
e umpire was as to what amount was 
due to the claimant, and the umpire award- 
ed a lump sum im his favour. ea 
was obviously an intelligible decision which 
decided the rights one liabilities of the 
parties. There is thus no force im the 
argument that the umpire should have 
given an intelligible basis for his decision. 
11. The argument that the award 
by the umpire was in the nature of an ex- 
gratia payment has also no force. The 
argument was based on the statement made 
by the Umpire as R.W. 1. The relevant 
portion of the statement -was _ translated 
into English by Shri Avadh Behari as 
under:— 
“In the suit I have been telling the 
parties many a time that they should com- 
mise the matter among themselves. . I 
fo aot remember it for this ose I 
granted any adjournment. I did say that 
on the material before me it is difficult to 
make a mathematical calculation. I will 
decide the matter according to my under- 
standing whether right or wrong. It is 
bettér that the parties compromise the mat- 
ter among themselves. At the time of the 
making award I did not 
balance-sheet on my own. After hearing 
ments of the counsel and on the mate- 
before me I decide.” 
There is nothing in the above 
to suggest that the amount of Rs. 5,000/- 
e by the umpire was in the nature 
of an ex-gratia payment. On the other 
hand, it shows that the amount was arriv- 
ed at by him on a consideration- of the 
material before him and the arguments of 


statement 


the counsel for the parties. Shri Srivastava , 


inted out that no question was put to 
Bie: aitnpireas toi se er he arrived at the 
amount on an ex-gratia basis or any other 
extraneous basis. Even otherwise, it: is 
clear from the statement of the umpire in 
the award that he arrived at the figure on 
a full consideration of the material placed 
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12. For the fo ing reasons, the 
Civil Revision fails ands ismissed with 
costs, 


Revision dismissed, 





AIR 1972 DELHI 245 (V 59 C 68) — 
T. V. R. TATACHARI, J. 7 
Bhoop Sin Petitioner v. Bhori 
Respondent. gh, Sk 
Civil Revn. No. 359 of 1968, D/- 7-4- 
Dig or ee Paes Decree Be 
a Chander, J. .C. C. D - 
EETA = T a 


Civil P. Ç. (1908), Sec. 11 — Finding 

xevious suit deciding general principle 
applicable to later years also and not pecu- 
liar or special to that particular year ope- 
rates as res judicata. : 
. The landlord filed a suit for compensa- 
tion for the alleged wron use and oc 
cupation of the roof not being included in 
the tenan premises of the defendant- 
tenant. It was held that the roof was in- 


‘cluded in the nae and the suit was dis- 


missed. Thereafter the landlord filed ano- 
ther suit for compensation for the same roof 
on the same allegation as in the previous 
suit for the period subsequent to the period 
involved in the previous suit. The point for 
consideration was whether the judgment in 
the earlier suit operated as res judicata. 
Held, the finding im the earlier suit 
that the roof was included in the tenan 
premises operated as res judicata. The find- 
ing was applicable to the later years also 
an iar or ial to that 
Bess special 


_ Also, the question whether the roof in 
dispute was included in the tenancy premi- 
ses would depend u the contract bet- 
ween the parties and for any two periods 
for which two suits might be filed, the 
Guestion would be the same dependent upon 

e same contract between the parties. 
Therefore, the decision in one suit on the 
said question would be res judicata if the 
same question was raised in the second suit. 
AIR 1957 Andh Pra 1002, Relied on; 1966 
All LJ 748, Distinguished. _ (Para 11) 
Cases Referred: Chronological Paras 


1966 All LJ 748 = ILR (1967) 1 AD 
48, Bishambhar Das v, Habibur 


Rahman 10 


it was not 


AIR 1957 Andh Pra 1002 = 1956 
Andh WR 954, Goverdhanam Appa- 
lacharyulu v. G. Rangacharyulu 9, 10, 11 

M. L. Sharma, for Petitioner; Bal- 
mukand Gupta, for Respondent. 
ORDER:— This Civil Revision hag 


been fled by Bhoop Singh, defendant in 
Suit No. 1128 of 1967, on- the file of Shri 
Jagdish Chandra, Judge, Small Cause Court, 


GP/HP/D929/72/MBR 
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Delhi against the judgment and decree of 
the learned Judge ingens Ist May, 1968; 
denrea the said suit for Rs. 200/- against 


[Prs. 1-6] 


2. The- respondent herein, Bhori 
Lal, filed. the aforesaid suit against the peti- 
tioner herein for recovery of Rs. 200/- made 


up of Rs. /- on account of arrears of 
“rent for 8 months @ Rs. 10/- per month 
for the period lst March, 1967, to 31st 


October, 1967, and Rs. 120/- on account 
of damages at the rate of Rs. 15/- per 
month for 8 months, viz., from 10th March, 
1967, to 10th November, 1967. The res- 
pondent alleged in his plaint that the peti- 
tioner herein was his tenant in respect of 
one room on the first floor of his house at 
a monthly rent of Rs. 10/-, and that the 
petitioner had also been using illegally the 
roof on the first floor which was not in his 
tenancy for which the aforesaid damages 
had been claimed. 


l 3. The petitioner (defendant) resist- 
ed the suit, and pleaded in his written 
statement that the Court. had no jurisdic- 


tion to try this suit on the ground that the- 


claim in the plaint regarding damages or 
compensation for the alleged wrongful use 
and occupation of the roof was barred by 
the provisions of the Small Cause Courts 
Act. He also pleaded that the suit was bad 
for mis-joinder of causes of action for the 
reason that -the causes of action, namely, 
arrears of rent and compensation, were in- 
cluded in the suit, He er pleaded that 
the claim for recovery of damages on ac- 
count of the alleged wrongful use and oc- 
cupation of the roof was barred by the 
inciple of res judicata in as much as Bhori 
had previously instituted a Suit No. 716 

of 1967, against him for damages for al 
leged illegal use and occupation of the roof 
for the period Ist September, 1966, to 28th 
February, 1967, and the said suit was dis- 
missed by Shri H. M. Malik, Additional 
Judge, Small Cause Court, Delhi, on 21st 
A 1967. On the merits, the petitioner 
_ tdefendant) pleaded that he was in occu- 
pation of the whole of the first floor which 
was comprised of a room, a tin shed in 
front of the-room, and a small terrace in 
Front of .the room, as a tenant for the last 


80 years, and the rent for the whole of the . 


said accommodation was Rs. 10/- per 
month, He denied that he was in illegal 
and unauthorised occupation of the roof in 

estion, and pleaded that he was not liable 
or any damages. As re the arrears of 
rent, he pleaded that he sent a money order 
for Rs. 70/- to the respondent (plaintiff) on 
account of 
riod from 10th March, 1967, to 10th Octo- 
ber, 1967, which was then due, but the 
respondent (plaintiff) refused to accept the 
same. He prayed that the suit may be dis- 
missed with costs. 


4.- On the aforeaid pleadings of 
the parties, the learned Judge of the Small 
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the arrears of rent for the pe `` 


A. L R. 
Cause Court framed the following points for 
determination:— l 

1. Whether this Court has no jurisdic- 
Hon to try the claim in respect of compen- 
sation for wrongful use and occupation of 
the roof in question? 

2. Whether the suit is bad for mis- 
joinder of causes of action? ; 

8. Whether the claim for compensation 
is barred -by res judicata? 

4. Whether the roof in question is an 
integral part of the demised’ premises of 
the defendant? 


5. To what amount of compensation, 
if any, is the plaintiff entitled? 
6. Relief.” 


5. By his judgment, dated Ist May, 
1968, the learned Trial Judge held on point 
No. 1 that the Court had jurisdiction to try 
the claim in ct of compensation for 
wrongful use and occupation of the roof. 
As regards point No. he stated in his 
judgment that no ar 
ed on that point by the learned counsel for 
the petitioner (defendant); and that he, 
therefore, decided the point against the 

titioner (defendant). On point No. 3, he 
eld that the previous suit being for a dif- 
ferent peri there was no question of the 
resent suit being barred by res judicata. 
n point No. 4, he held that the version of- 
the respondent (plaintiff) was correct, and 
that the roof of the first floor excepting the 
portion in front of the room let out to the 
petitioner (defendant) was not included in 
the tenancy premises of the petitioner (de~ 
fendant). In view of his finding on point 
No. 4, he held on point No. 5 that the 
porone (defendant) had been proved to 
in wrongful possession of the roof in 
question, and that. he was bound to pay 
compensation for the same to the respon- 
dent (plaintiff) in the sum: of Rs. 120/- for 
8 months at the rate of Rs. 15/- per month 
for the period from 10th March, 1967, to 
10th November, 1967. In the result, the 
learned trial Judge passed a decree for 
Rs, 200/- in favour of respondent (plain- 
tiff) and against the petitioner (defendant). 
It is against the said judgment and decree 
that the present Civil Revision has been 
filed under Section 25 of the Provincial 
Small Cause Courts aS and also under 
Sea 115 of the e of Civil Proce- 
ure. 


6. Shri M. L. Sharma, learned 
Counsel for the petitioner, contended that 
the learned Additional Ju ige, Small Cause 
Court, ought to have held that the judg- 
ment in Suit No. 716 of 1967 operates as 
res judicata as regards points Nos. & to 5 
in the present suit. e said contention 
was based upon the following facts. The 
landlord, Bhori Lal, had filed a suit against 
the- tenant Bhoop Singh for arrears of rent 
at Rs. 10/- per month and for compensation 
(dama gk for use and occupation of a por- 
tion of the terrace at Rs, 15/- per month. 
The said suit was ex parte on 3rd 





ents were address- ` 


1972 


January, 1967. Bhoop Singh applied for set- 
ting aside the ex parte decree. While the ap- 
plication was Aeng Bhori Lal filed ano- 

er suit No. 716 of 1967, for arrears of rent 
and compensation (damages) at Rs. 10/- and 
Rs, 15/- per month respectively, for 
the eg rae period from 10th November, 
1966, to Sth March, 1967. By a judgment 
(Exhibit D. 1), dated 21st Apri 186 > Shri 
H. K Malik, Additional Judge, Small Cause 
Court, Delhi, held, inter , (1) that the 
judgment in the earlier suit did not operate 


as res judicata as the application for sting 
an 


aside the ex parte decree was pending, 

the claim for damages in Suit No. fie of 
1967 was for a subsequent period, and @) 
that the portion of the terrace in respect o 
which damages were claimed was included 
in the tenancy, and Bhoop Singh was not, 
therefore, a PETE thereof. In the result, 
the learned Additional Judge, Small Cause 
Court, decreed the suit as reg 

of rent and dismissed the suit as regards the 
claim for damages. 


7. Thereafter, the Suit No. 1128 of 
1967, out of which this Civil Revision has 
arisen, was filed by Bhori Lal against Bhoop 
Singh for arrears of rent at Rs. 10/- per 
month for the subsequent period Ist March, 
1967, to 3lst October, 1967, and for dama- 

es at the rate of Rs. 15/- per month for 
e subsequent period from 10th March, 
1967, to 10th November, 1967. 


8. As stated earlier, the learned Ad- 
ditional Judge, Small Cause Court, held on 
point No. 8 that the judgment (Ex. D. 1) in 
tbe earlier Suit No. 716 of 1967, was be- 
tween the same parties in respect of the 
same pro wa ut it was for a different 
period iad. efore, the judgment in the 
earlier suit could not be said to operate as 
res judicata. As regards Point No. 4, he held 
that the version of tlie landlord Bhori Lal, 
was correct and the roof or terrace on the 
first floor, excepting the portion in front of 
the room let out to the tenant, Bhoop Singh, 
was not included in the tenancy premises 
of Bhoop Singh. 


9. The aoe for determination is 
whether the judgment (Exhibit D. 1) o 
rates as res judicata.. In Govardhanam Ae 

charyulu v. Govardhanam Rangacharyn- 
au, AIR 1957 Andh Pra 1002, the parties 
were hereditary archakes of a temple. They 
had to perform service in the temple in 
alternative months. One of them, namely, R, 

er performing service in a certain month, 
called upon the other archaka, A, to do 
the service during the succeeding month. 
A, however, refused to perform the service, 
and R, therefore, continued to perform the 
service for about 9% months and claimed 
compensation from A. On a refusal by A to 
compensate him, R filed a suit for reco- 
very of Rs. 475/- at the rate of Rs. 50/- 
per month. The defence of A was nega- 
tived and the suit was decreed at the rate 
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arrears . 
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of Rs. 35/- a month, Even subsequent to 
that suit, A did not comply with the de- 
mand of R to render the service in the 
temple, with the result that R had to con- 
tinue to do the service. After doing the 
service for a certain length of time, R filed 
a suit for recovering Rs. 825/- as remune- 
ration or compensation for that subsequent 
period on the same allegations as in the 
previous suit. The defence of A was the 
same as in the prior litigation. The courts 
below over-ruled the defence and decreed 
the suit at the rate of Rs. 35/- per month 
on the ground that the judgment in the 
earlier suit constituted res judicata. On 
second appeal, it was contended before the 
High Court that the judgment in the earlier 
suit could not operate as res judicata as the 
two suits related to different periods. After 
a review of the case law, Chandra Reddy, 
J., observed in paragraph 15 as follows:— 

“Thus, it is clear that, in judging whe- 
ther the decision in a previous litigation 
chee: as res fudicata or not, the test is 
whether it decided a general principle that 
is applicable to the later years also or whe- 
ther it was pos or special to that parti- 
cular year; other words, whether the 
considerations vary from year to year or 
such as would govern the subsequent years 
also, In the decision of that question, it is 
also irrelevant whether the previous judg- 
oe was erroneous either in Jaw or on 

ct.” 


In that view, the learned fudge held_that 
in the instant case before him the rule as 
to the liability of A to compensate R for 
the services ‘rendered by the latter was the 
same in both the suits and, therefore, the 
judgment in the earlier suit was res judicata 
in the later suit between the parties, 


10. Shri Balmukand Gupta, learned 
Counsel for the respondent, Bhori Lal, drew 
my attention to the decision in Bishambher 
Das v. Habibur Rahman, 1966 All LJ 748. 
In that case Bishambhar Dayal and Dur- 
geswar Dayal Seth, JJ., held that “a decree 
in a suit awarding mesne profits upto the 
date of the suit cannot be res judicata upon 
the question of mesne profits for another 
period in a subsequent suit between the 
same parties.” In that case, B filed a suit 
for recovery of mesne profits for a certain 
period at Rs. 40/- per month. The suit was 
contested by the defendant, H, inter alia, 
upon the ground that B was not the owner 

the property and in any case the mesne 
rofits claimed were excessive, Subsequently, 
B filed another suit for mesne profits of a 
subsequent period again claiming mesne 
rofits at the rate of Rs. 40/- per month. 
The second suit happened to be decided 
earlier, and mesne profits were decreed in 
that suit at Rs. 40}. per month. The said 
decision was not appealed against and be- 
came Subsequently the first suit was 
decreed at a rate lesser than Rs. 40/- per 
month. In appeal by B to the Court of the 
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District Judge, it was contended that the 
second suit having decided for mesne 
rofits at the rate of Rs. 40/- per ment 
the decision had become res judicata 
the first suit also should have been decreed 
at the same rate. The learned District Judge 
held that the suit related to a period subse- 
quent to the period involved in the appeal 
before him and, therefore, the decision in 
the second suit could not operate as res 
judicata. On second appeal, the learned 
udges held as already stated above. The 
earned Judges Spano the legal position 


Llows:— 


“Mesne profits of any particular pro- 
perty do not depend either on contract or 
upon any one particular factor. They de- 
pend upon varied circumstances, the condi- 
tion of the property at a particular time, 
the surrounding circumstances during the 
period for which mesne profits are assessed 
and the market conditions during that pe- 
tiod and other circumstances which are not 
within the control of any of the parties. 
Thus, the amount of mesne profits which 
can be decreed Tora parira period en- 
bes depend upon proof of Greum tancas 
prevailing over period and, therefore, 
the decisions in one suit relating to the 
amount of mesne profits payable for a par- 
ticular period can never operate as res judi- 
cata for the e kA mesne ne prois payable 
during another was not ia 
uestion in that suit” athe Vald decision thus 
deal als with a case of mesne profits which de- 
pend upon circumstances which might not be 
the same in the two periods in the two suits. 
The - said decision does not lay down 
any principles inconsistent si the ie 
ple mentioned in the case of 
Appalacharyulu, AIR 1957 Andh Pra 1002 
supra). 


— LL In the present case, admittedly 
the earlier Suit a 716 of 1967, was be- 
tween the same parties and in respect of 
[fe same Vae tf The ¿main question in 
the Suit, 16 of aE as well as in the 
present suit, was and is whether the ot 
tion of the terrace (roof) on the first 
va enden wi the tenancy premises 
of B Singh, and Bhoop Singh was in 
von possession of the same. As alr 
Shri H.K. Malik held in the earlier 
ate that it was included in_ the . tenancy 
premises. finding or decision clearly 
Operates as res judicata on the panei 
mentioned in the case of 
Appalacharyulu, AIR 1957 Andh Pra 1002 
(supra). Also, the question whether the 
portion of the terrace (roof in dispute). 
was included in the tenancy pre mises 0 
e 


Bhoop Singh dependi u contract 
between the Ea may two pe 
riods for whic E may be filed, the 


G asiy a would be the same dependent 
n the same contract between the parties. 
erefore, the decision in one suit on = 


question would be res judicata if the 


Metro Playing Card Co. v. Wazir Chand 


ALR 
same question is raised in ‘the eo suit. 
It follows that the view taken by the learn- 
ed Additional Judge, Small Cause Court, 
that the judgment in the similar Suit No. 
716 of 1967, does not operate as res judicata 
as it related to a different period was not 
correct, and it was to be held that the 
said judgment operates as res judicata so 
far as points Nos. 8 and 4 are con 
In other words, it has to be held that the 
roof or terrace in question 
was included in the tenancy premises of 


. Bhoop Some In that view, a No. 5 does 


not arise consideration. It follows that 
the landlord Bhori Lal was entitled only to 


the sum Rs. 120/- as damages or com- 
pensation. i 
12. For the above reasons, the Civil 


learned Additional Jud Small Cause 
Court, is modified riag the sum 
of Rs, H0 for the aa of Ba . 200/-. In 


Revision allowed. 
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HARDAYAL HARDY, C. J. AND 
PRAKASH NARAIN, J. 


Metro Pla Card Co., Appellant v; 
Wazir Chand to Responden Se : 


io a ee a D/- 54- 


against ent of . Khanna, 
i. A 29-11-1971. 


(A) Trade and Merchandise Marks Act 
(1958), Sec. 28 — Concurrent registration 
Prima facie infringement of plaintiffs 
trade-mark — Defendant whether can claim 
benefit of Sec. 12 (3) when he had applied 
for registration. — (X. Ref, — ia 12 ama 


No doubt registration may b 
for concurrent user as provided by s one 
of the Act but till El Seaton i grils 
the plaintiffs trade mark is infringed z 
me aoa p the statutory right bie 
e plain as a registered 
under Section 28 of the Act is vio ted. Te 
asmuch as registration of the trade mark ia 
pomi facie evidence of its validity and the 
dant has not opalanego the vuy 
of the registration of the plaintiffs trade 
mark it is not o him at that stag 
to plead S. 12 GF (1888), 5 R.P.C. 70 and 
(1880) 15 Ch D 181 and 1957 RPC 
and 1957 RPC 498, Referred. 
(Paras 7,18) 


(B) Trade and Merchandise Marks Act 
98°); Sec. 2 (2) — Registration of trade 
mark in relation to playing cards packed in 
cartons ,— R trade mark would be 
available | both for playing cards as well as 
cartons, (Para 11) 


GP/HP/D925/72/MBR 





1972 
Cases Referred: Chronological Paras 
‘1969 R.P.C. 286 12 


‘ATR 1960 Mys 142, Adinarayana Setty 
v. Brooke Bond 1 Tea of india ibe 12 
1957 R.P.C. 183, Brain gtons V. 
Barrington Tennan 10 
1957 R.P.C. 498, — Rutledge 
Ltd. v. Specters td. 10 
1982 R.P.C. 597 12 


(1888) 5 R.P.C. 70, Edwards v. Elkan 
{1880) 15 Ch D 181 = 48 LT 186, 
Mitchell v. Henry 9 

Anoop Singh, for Appellant; N. K. 
Anand, for Respondent. 

PRAKASH NARAIN, J.:— This ap 
peal is directed against the order of a learn- 
ed Se ae udge of this Court sitting on the 
; e whereby an interim injunction 

i ed against the appellant on a motion 
by the respondent. 

2. The respondent/plaintiff manu- 
Factures ang s Playing cards. On 8th 
th! respondent /painti re- 

81 in Class 16 a 


tractor and the eed tractor” for his playing 


cards. The appellant defendant also trad 
in playing and it is JEA by the 
Paronin that early in 1971 he came to 


know that the appellant had adopted the 
a m” in relation to its 
ing cards and was marketing the same 
Pe ce eee the device of a 
factor on the back of the -playin 


The respondent, ‘therefore, brought an 
action against the appellant seeking perma- 
nent injunction restraining the appellant E 


infringing the reistered trade mark .of the 
respondent and passing off its goods as 
those of the respondent. A prayer was also 
made for rendition of accounts, dama rie 
eto. Along with the suit the respondent filed 
an application (L A, 963 of 1971) under 
Order 39, Rules 1 and 2 read with Sec 
Hon 151 of the Code of Civil Procedure 
claiming that during the pendency of the 
suit an interim injunction may be issued res- 
training the appellant-defendant, its agents 
and resentatives from manufacturin ne 
ling, colfering for for sale or otherwise paling 
in playing cards bearing the trade ni 
“Ferguson” and Sacto and/or any mark 
resembling thereto, cal to cause con- 
Fusion ana amounting to infringement and/ 


or ing off as and for the genuine trade 
saa “Oe the respondent/plaintiff. 

3. The appellant resisted both the 
suit and the interlocutory application. It 


pleaded that its application for registration 
rade mark has ac- 


i J 
No. 531 dated 16th july, 1971 to which the 


plaintiff-respondent has filed his o ition 
on September 11, 1971; that it has in 
the trade of man and selling cards 


Metro Playing Card Co. v. Wazir Chand (P. Narain J.) 


i 1868, 


-vision of law is that in case of 


[Prs. 1-6] Delhi 249 


the mark “Ferguson” since February, 
that the trade mark rete fos 
not in any way infringe ee re trade: 
mark of the ondent- 
ing cards are sold in s 
though the playing cards soci ar 
the appellant have the sar ab tractor ed 
the back ag Be phyla erely as an 
oraamental Poi wond “Fergu- 
i E en ea in a corner yet the car- 
oes aot have the device of the tractor 
Dd has onl fe trade mark “F sf 


A Uitags 
the belief that 
and marketed by the respondent. 

4, The learned Single Judge after 
hearing the parties was of the view that the 
device of tractor on the playing cards of 
the appellant did amount ee any infringe- 
ment of the registered trade mark of 
respondent and so, issued a temporary in 
Jannea: the duration of the o TES- 
training appellant, its agents and repre- 
sentatives from selling, of- 
fering for sale or Tata dealing in play- 
ing cards printed with the device of a trac- 
tor z jea mark oe therewith. 

Anoop Singh, the learned 
Gis ee the nati has s oega that 
no prima facie case made by the 
respondent to justify the issue of an inte- 
rim injunction. We are not impressed by 
this contention at all, The device of the | 
tractor on the playing cards manufactured 
by the sopellant is ratentiy similar to the 
device tractor of which the respon- 
dent has obtained registration. It may ‘be 
that there is no device of the tractor on the 
carton of the appellant’s playing cards a 


then it is common Bio layin 
cards are sipar by PETRER, at 


the carton but also after seeing the contents 
of the carton. We would not like to express 
any Oe inion at this age aa (alist the 

erguson” itself is an infringement of 
tho eee mark of the respondent who con- 
tents that “Ferguson” is a well-known trac-- 
tor and in common i. parlange is almost syno- 
nymous to the word tractor. Therefore, on 
a visual inspection it must be held that, 
Ped. facie, the respondeuta complaint was 


6. It was next urged by Mr. Ano 
Singh that since the statute aes 
concurrent os Sa ay or user and the a 
pellant’s application for registration of the 
trade mark “Ferguson” had been accepted 
in the Registry the action brought by the 
respondent should have been stayed instead 
of granting any interim or permanent relief 
to the respondent. Reference in this behalf 
may be made to sub-section (8) of Sec. 12 
of the Trade and Merchandise Marks Act, 
1958 (hereinafter called the Act). The pro- ` 
onest con- 
current use or of other special circumstan- 


ces which in the opinion of the Registrar 
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make it proper so to do, the Registrar may 
permit the registration by more than one 
proprietor of trade marks which are identi- 
cal or nearly resemble each other (whether 
any such trade mark is already ip noah 
or not) in respect of the same, or descrip- 
tion of goods, subject to such conditions and 
limitations, if any, as the Bomar may 
think fit to impose. It is urged that inas 
much as the application of the appellant has 
been acented for registration no relief 
should have been granted. 


7. No -doubt registration may be 
ted for concurrent user as provided by 
e law but till calgon on is granted there 
can be no doubt that the respondent’s trade 
mark is infringed by the appellant and the 
statutory right which the respondent has 
under Section 28 of the Act is violated. 
Inasmuch as registration of the trade mark 
is prima facie evidence of its validity and 
the appellant has not challenged the validity 
fam registration of the respondent’s trade 
m 





ark it is not o to the appellant at this 
ge, to plead Section 12 (8) of the Act. 


8 Mr. Anoop Singh laid great 
stress that instead of ting any relief to 
the dent the action of the respondent 
should yen been stayed, In support of his 
contention he invited our attention to a de- 
cision rendered in the High Court of Jus- 
tice (Chancery Division) in England b 
Stirling, J.. in Edwards v. Elkan, (1888) 
R.P.. 70. In that case there was an in- 
fringement of a trade mark “Our Boys” for 
watches. The defendant in that action had 
alleged and it was not contradicted by the 
plaintiff that the defendant had been usin 
the words “Our Boys” in connection wi 
watches two years prior to the date when 
the plaintif obtained registration of - his 
trade mark. There was no motion to rectify 
the ere of trade mark in that case 
also. The defendant had applied for regis- 
tration. In these circumstances it was- held 
that the plaintiffs motion for interim in- 
junction ‘should stand over till the defen- 
.dantť’s application for registration was de- 
cided by the Registry. This decision is no 
authority in the present case for here there 
is nothing on record to show long or prior 
user by appellant of the infinging trade 
mark of the device of a tractor. Apart from 
this the application of the appellant is for 
Po oie of the trade mark of the word 

erguson” on its carton whereas the inte- 
rim injunction granted by the learned Single 
Judge is in respect of printing the device of 
the tractor. a 

9. Mr. Anioop Singh also réferred 
to the decision in Mitchell v. Henry, (1880) 
15 Ch D 181. In this case the plaintiffs re- 

istered trade mark was for worsted goods 
described as “a white selvage on each side 


‘of the piece having a and white mot- 


tled thread interwoven the full length of 


the selvage between the edge of the piece 
edge of the 


sited a 
’ Museum, 


selvage, and depo- 


en at the rant an 
e specimen so deposited was - 
undyed, and the selvage was white, thé 
warp being white cotton and the woof white 
mohair, and nearly ae me of the sel- 
vage was a compound warp compos- 
ed of a thread a white cotton and a thread 
of Turkey red cotton twisted together. The 
defendant sold black mohair goods with a 
grey selvage of nearly the same shade 
as that of the pent , with a’ twisted 
thread running along its inner sdas, which 
thread was originally white, red and yelow, 
but in the course of dyeing the white be- 
came grey, and the yellow a dark 
olive, which could hardly be distinguished. 
The plaintiffs sought to restrain the sale of 
these as an infringement, and moved 
for an injunction. There was evidence that 
the selvage, though not actually white, was > 
what was known in the trade as a white : 
selvage, The injunction was refused on the 
ground that there was no similarity in 
cods of the plaintiffs and those of the de- 
endant. This decision also does not help 
the ee pee for obviously in the present 
case the device of the tractor on the play- 
ing cards is similar. 

10. Reference was also made by 
Mr. Anoop Singh to the decisions of the 
Chancery Division in Bravingtons Ltd. vx 
Barrington Tennant,. 1957 RPC 188 and 
Tavener Rutledge Ltd. v. aperiens Ltd, 
1957 RPC 498. The first these cases 
related to similarity of trade names inas- 
much as the defendant instead of using its 
fall name Barrington Tennant started 
trading only under the name Barrington 
which was stated to be similar to Braving- 
ton Lid. used by the plaintiff. The. motion 
for injunction was E on the gro 
that it was doubtful if the similarity of the 
shops would deceive potential customers, 
that there had been undue delay by the 
plaintiffs in taking action and that in view 
of these facts no interim relief should be 
granted. On facts the Court came to the 
conclusion that it was not satisfied that 
there would be any deception as alleged. 
In the latter case, namely, 1957 RPC 498, 
the complaint of the plaintiff was that the 
defendant ‘was selling sweets in canisters 
that were almost exact copies of those used 
by the plaintiff and infringement of copy- 
right was alleged. Later on the action was 
brought for infringement of trade-mark, 
co ri And pagoi Injunction was 

primarily on the ground of undue 
delay and that there was no similarity in 
the labels of the canisters. These two de- 
cisions, therefore, also do not helo thd 
gece There is neither umdue delay in 
e present case and there certainly is 4 
similarity in the printed device of the trac- 
tor on the playing cards of both the appel- 
lant and the respondent. 
` IL _ Mr. Anoop Singh ed that 
only the device on the carton of the res- 
pondent is. registered and not the devica 
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on the playing cards and so use of the 
device of a tractor on the playing cards 
of the appellant could not be stopped. 
This contention has to be merely stated 

be rejected. What is registered in the 
case of the respondent is the trade-mark 
in relation to the goods and it cannot be 
disputed that the goods that are being 


manufactured the parties are playing 
cards packed in cartons. A reference to 
sub-section (2) of Section 2, Section 28 


and Section 29 of the Act makes it clear 
that the registered trade-mark of the res- 
ondent would be available to him both 
x the playing cards as well as the carton. 


12. Mr, Anoop Singh lastly urged 
that the appellant’s application for registra- 
tion has been pending since January, 1970 
and was even published in July, 1971 and 
so, even if the suit was not stayed the res- 
pondent should have been put on terms in 
case the suit is ultimately dismissed on the 
plea of the appellant regarding concurrent 
user. Mr. Anoop Singh, of course, strong- 
ly, urged, as already noticed, that the suit 
aboue have been stayed but in the alter- 
native prayed for imposition of terms. He 
sought support for his contention from a 
Bench decision of the Mysore High Court 
in D. Adinarayana Setty v. Brooke Bond 
Tea of India Ltd., ATR 1960 Mys 142 and 


the English decisions reported in 1932- 
RPC 597 and 1969 RPC 286. We have 
already dealt with the plea regarding the 


stay of the suit and are of the opinion that 
the decisions cited are not attracted in the 
present case. No terms can be imposed 
on the respondent for ‘there is no such 
prayer either in the appeal before us or 
even in the reply filed by the appellant in 
the original side 


13. We are entirely in .agreement 
with the learned Single Judge at the 
{mere acceptance of an application for re- 
gistration of a trade-mark or its advertise- 
ment confers no right on the appellant and, 
prima facie, there is an infringement of the 
trade-mark. There is also, prima facie, 
o evidence on the record to show honest 
concurrent user. 


l4. The appeal is, accordingly, 
dismissed with costs. 
Appeal dismissed. 
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Zia-uddin, Petitioner v. Abdul . Majid 
and others, Respondents. 

C. M. (M) 6 of 1972, D/- 13-3-1972. 

Enemy Property Act (1968), S. 9 — 
Property sought to be attached and auc- 
toned allegedly vested in  Crstodian of 
Enemy Property — Alleged vesting brought 
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to notice of executing Court — Duty of 
Court. : 


Howsoever, a Court dealing with the 
execution of a decree of a Civil Court is 
to come to know that the property sone 
to be attached and auctioned vested in the 
Custodian of Enemy Property it is its duty 
to institute an enquiry and discover for it- 
self, as to whether the property does vest 
in the Custodian or not. Any objector to 
the attachment and sale may not have 
locus standi to prefer the objections but 
that does not relieve the Court of its judi- 
cial duty to give effect to the provisions 
of Section 9 of the Act. Having passed 
the order of attachment if the Court is to 
find that the property is exempted from at- 
tachment in view of the afore-quoted . pro- 
vision the Court has the jurisdiction on 
judicial satisfaction to revoke the order of 
attachment. (Para 10) 

S. 9 contained a substantive provision 
of law. While complying with the proce- 
dural provisions contain in rder 21 
Civil P. C. an inquiry under Section 9 of 
the Act could not sb ruled out. (Para 12) 
Cases Referred: Chronological Paras 
ATR 1963 Punj 230 = 65 Punj LR 

67, Punjab Mercantile Bank, Lid. 
v. Sardar Kishan Singh 


H. K, L. Sabharwal and Y. K. Sabhar- 
wal, for Petitioner; Ravinder Sethi (for 
Nos. 2 and 3), I. D. Garh Nas No. 4) and 
J. M. Khanna (for No. 5), for Respondents. 


ORDER :— This is a petition under 


Article 227 of the Constitution of India 
preferred by Zia-ud-Din against Abdul 
Majid and - five others. ul Majid 
has made the choice of remaining 


absent. The learned Sub-Judge who pas- 
sed the impugned order dated 21st De 
cember, 1971 has been impleaded as res- 
pondent No. 6. Respondents Nos. 1 and 
8 being unrepresented the proceeding 
qua-them are ex parte in terms of the 
order made on 10th of March, 1972. 


2. The petitioner and Abdul 
Majid respondent No. 1- allegedly - referred 
a dispute regarding the amount claimed 
by the petitioner on the basis of a promis- 
sory note to arbitration. An award was 
made on the 17th of March, 1971 in terms 
whereof a decree was passed in favour of 
the petitioner for the recovery of Rupees 
40,000/- against respondent No. 1 on the 
15th April, 1971. 


3. The petitioner took out execu- 
tion and the executing Court passed an 
order attaching the property bearing Muni- 
cipal Numbers 177 and 183 to 188, Church 
Mission Road, Fateh Puri, Delhi as it was 
represented that the peper y belonged to 
the judgment-debtor. The attachment 
was made on 15th of May, 1971. The 
property was auctioned on 380th Nevem- 
ber, 1971. Before the sale could be con- 
firm separate objection applications 
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were filed respondents Nos, 4 and 5. 
A copy of the objections filed by -respon- 
dent No. 4, under Order 21, Rules 58 and 
90 and Section 151 of Civil Procedure 
Code has been placed on the record and 
I have gone through the relevant contents 
thereof. It was stated in paragraph 1 
thereof that the disputed property original- 
y belonged to Sheikh Feroz-ud-din who 
ied on 14th of June, 1959 leaving be- 
hind 6 heirs. According to the averment 
in paragraph 8 the Succession Certificate 
was granted to the heirs on 19th July, 
1960. In paragraph 6 it was stated that 
for a number of years after the grant of 
. the Succession Certificate the heirs of de- 
‘ceased Sheikh Feroz-ud-Din had been re- 
siding in Pakistan. In paragraph 7 the 
information given was:— 

“7. That after the Indo-Pak conflict of 
1965, the properties belonging to Pakistani 
Nationals were declared by the Govern- 
ment to have vested in the Custodian of 
Enemy Property and ane Spe P 
property was own y Pakistani 
tionals, the same also vested in the said 
Custodian.” 


4, The trial Court was thus made 
aware that it had according to the allega- 
tions referred to above, attached the pro- 
perty which on the date of order of at- 
tachment vested in the Custodian of Ene- 
my Property and was as such not liable to 

ent and sale. 


5. The impugned order deals with 
the controversy as to whether it could be 
inquired ‘into or not that the prop in 
dispute vested in the Custodian of Enemy 
Property and was not liable to be auction- 
ed in ‘execution of the concerned decree. 


6. It was ed before the Cont 
below on behalf of the petitioner that res- 
pondents Nos. 4 and 5 had no locus standi 
to file any a hag under any of the 
provisions in the Code of Civil Procedure 
and the same could not be gone into. The 
respondents Nos. 4 and 5 relyi 
tion 151 of Civil Procedure 
ed that the objections raised by them could 
be adjudicated upon. They also relied on 
the law laid down in AIR 1963 Punj 280 
wherein it had been held that the inherent 
jurisdiction was of various kinds and that 
the Court could not be a yor to any pro- 
ceeding where it found that the purpose 
of law was being defeated by an- under- 
hand arrangement. The Punjab High 
Court was dealing with the grievance that 
the auction of the property had been col 
lusive and deserved to be set aside. 


7. The pneu in attaching the 
which allegedly vested in the 
ustodian of Enemy Property brought to 
the notice of the executing Court in this 
case stood. on a higher footing. The exe- 
cuting Court had without knowing it 
that the property allegedly vested in the 
Custodian of Enemy Property acted on 


Zia-uddin v. Abdul Majid (P. S. Safeer TJ 


A. I. B, 
the es that it belonged to Abdul 
Majid, fudgment-debtor and was liable to 
attachment im execution of a decree which 
the petitioner had obtained against him, 
By the mee ener order the Court below. 
has affirm t it will be investigated as 
to whether Abdul Majid was the owner 
of the preety on the date of auction or 
not, and that t will be gone into whether 
property did vest or not in the Cust i 
of Enemy Property. 


8.. It was the ordinary Judiciał 
function of the Court below to attend to 
the demands of law. A Court of justice 
has to see that the Rule- of law is main- 
tained. It is an imtendment of judicial 
proces That di. me not. amare any, 

w which requires compliance. 

9. I have gone through the con- 
cerned provisions contained in “The Ene- 
m  operty Act, 1968”, Section 9 where- 

“9. Exemption of attachment etc, — 
All Enemy Property vested in the Custo- 
dian under this Act shall be exempt -from 
attachment, seizure, or sale in execution 
-of decree of Civil Court or orders of any 
other authority.” ' 


10. Howsoever, a Court. dealin, 
with the execution of a decree of a Ci 





vested in the Custodian 
perty it was to be its duty 
enquiry and discover for itse 
ther the erty did .vest in 
of Enemy Pro ~ or not. 
4 and 5 


of attachment ‘ 


li. It is urged on behalf of 
pondents 2 and 8 the auction purchasers, 
that they have acquired the right of con- 
firmation of sale and that the confirmation 
could only be dealt with in terms of the 

rovisions contained in Order 21 of the 
ivil Procedure Code, E 

12. It is elemen that a suc- 
cessful bidder 2 an auction a not ac- 
quire any vested right in e property. 
Section 9 of the Enemy Property tig aoe 
tained a substantive provision of law. 
While complying with the procedural pro- 
visions contained in Order 21 of the Code 
an inquiry under Section 9 of the Enemy 
Property Act could not be ruled out. 


18. The Court below is only to 
ee the controversy as to whether on 
date of attachment and auction the 
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reps dispute vested in thie Peas 
o emy Property or not an so 
to what effect? The pe will record 
evidence, hear the parties and then come 
to a decision. 
14, The petition with the i 
oing observations alongan the Miscel- 
eous applications fil in the course 
thereof is disposed of. There will be no 


to costs. 
PREE ee Order accordingly. 


fore- 
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Smt. Kailash Kapoor and another, 
Petitioners v. Naresh Chandra Misra, Res- 
pondent. ` 


Civil Revn. No.. 280 of 1970, D/- 
24-2-1972, against order of Suresh Chand 
in Sub-J., Ist Class, Delhi, D/- 23- 
970. 


Limitation Act (1963), Arts. 120, 137 
— Application to bring legal resente- 
tives of deceased party on record 
tation. AIR 1935 712 
SC 1049 and AIR 1966 SC 792 and AIR 
1963 Andh Pra 406, Followed. -Ref:— 
Civil P, C. (1908), O. 22, R. 4). ara 13) 
Where after a diligent and bona fide 
qui i Tegal representatives 
of a deceased party to a suit or appeal, 
all the known legal representatives ve 
been brought on record within the pres- 
cribed period of limitation, the action can- 
not be said to abate if subsequently it 
comes to be known that pork were ile 
more le resentatives who were no 
Pia on acon for want of knowledge 


‘about them. In such a case a sub ent 
application for bringing the other legal 
representatives on record is not governed 


by the 90 days’ rule, but is governed 
_the limitation of three years, as provided 
for under Art. 187 of the Limitation Act. 


(Para 18) 
Cases Referred: Chronological Paras 
AIR 1966 SC 792 = (1966) 1 SCR 


987, Mohd. Suleman v. Mohd. 
Ismail 13 


AIR 1985 SC 1049 = (1965) 1 SCR 
281, Daya Ram v. Shyam Sundari 18 
AIR 1964 Pat 206 = 1964 BLJR 


81, Raghimandan Singh v. Ram- 
balak Singh 1I 
AIR 1963 Andh Pra 406 = (1963) 
1 Andh WR 388, Manem Venkata- 
ramayya v. Manem Munnemma 18 
AIR 1962 Pat 392 = 1962 BLJR 
728, Gauri Shanker Singh v. Jwala 
Mnkhi Devi 
AIR 1945 Nag 52 = 1944 Nag DI 
455, Rambhau Vithal Rao v. Nagar- 
mal Jitmal 
AIR 1935 Lah 712, Abdul Gaffer 


GP/HP/D988/72/JHS 
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Khan v. Mohd. Haroon 18 
AIR 1983 Lah 856 (2) = 34 Pwj 

LR 11, Chunilal v. Amirchand 9 


AIR 1983 Lah 380 = 141 Ind Cas 
580; Mt. Karam Kaur v. Matwal 


Chand 13 
AIR 1927 Lah 6 = ILR 7 Lah 488, 
Mt. Begam Jan v. Mt, Jannat Bibi 13 
M. L. Oberoi, for Petitioners; R. K. 
Malik, for Respondent. 


e son 
the order of Shri Suresh Chand Jain, Sub- 
ordinate Judge, Ist Class, Delhi, 
March, 1970, on certain applications filed 
in Suit No. 107 of 1966 on his file. 

2. The respondent herein, Naresh 
Chandra Misra, filed the suit No. 107 of 
1966, for recovery of Rs. 5600/- against 
one Nand oF alleging that he ad- 
vanced Rs. 5,500/- on a cheque that the 
id back, and that h 
therefore, filed the suit for the recovery o 
the amount. During the pendency of the 
suit, the cg] Nand Gopal died on 


(plain Eek The respondent 


same was not 


on 26th 
that Mrs. Nand Gopal, 
Kapon E E 


the deceased. Kailash poor, Vikram 
Kapoor and G. K. Kapoor were alleged to 
be the sons of the deceased, while Shri- 


mati Rani and Shrimati Nami were alle 
ed to be the daughters of the deceas 
The application was opposed by Mrs- 
Nand Gopal who filed a reply, dated 4th 
August, 1967, stating that the four persons 
named by the respondent (plaintiff) in his 
application viz., Kai Kapoor, G. K. Ka- 
poor, Smt. Rani and Smt. Nami, were not 
the children of the deceased. She, how- 
ever, did not state whether there were any 
other children of Nand Gopal, nor did she 
oint out that her own name was Kailash 
poor. _ i 

On 5th September, 1987, the respon- 
dent (plaintif) filed a replication stating, 
inter alia, that he made all possible efforts 
to find out the names of the legal repre- 
sentatives of the deceased and the only 
source from which he could collect the 
names of the legal representatives was the 
Ration Card of the family of the deceased 
wherein the names mentioned by him in 
his application, dated 26th April, 1967, 
were stated, and that in the circumstances, 
the widow of Nand Gopal may be direct- 
ed to disclose the correct names of all the 
l representatives of the deceased. No 
order appears to have been passed on this 
application and the same is stated by the 
counsel to be still pending. 


8. Then, on 24th February, 1968, 
the counsel for the respondent (plaintiff) 
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made a statement that he gave up the 
claim against other legal heirs as eir 
names and addresses were not known to 
him in spite of his best efforts to find them. 
After recording the said statement, the 
Court adjourned the case to 7th March, 
1968. In the mean time, on 4th March, 
1968, the widow of Nand Gopal and Vik- 
ram Kapoor filed a further reply ro 
that the deceased Nand Gopal left behin 
him his widow Smt. Kailash Kapoor, two 
sons and two daughters, that the respon- 
dent (plaintif) sought to bring on record 
onl e widow Shrimati Kailash Kapoor 
and Vikram Kapoor as legal representa- 
tives, that the other legal heirs, a son and 
two married daughters, could not be dis- 
pensed ‘with as the suit could not proceed 
in their absence, and that the suit should, 
therefore, be dismissed as having abated. 
It was also stated that G. K. Kapoor, who 
was described as a son of the deceased, 
was in reality the brother of the deceased. 
The respondent (plaintiff) then filed a re- 
plication on 23rd April, 1968, stating that 
though it was stated in the reply that the 
deceased left behind him two sons and 
two daughters, their names were not dis- 
closed, that he was not able to get the 
correct names and particulars of all the 
legal representatives in spite of his best 
efforts, and that in the circumstances the 
suit could not be said to have. abated. 


4, On 15th March, 1969, Vikram 
oor mentioned the names of his brother 
two sisters in the course of his state- 
ment as D.W. 2. Thereupon, on 12th Au- 
gust, 1969, the respondent (plaintiff) filed 
an application under Order 22, Rule 4 
read with Section 151 of the Code of Civil 
Procedure for bringing the remaining legal 
heirs of the deceased Nand Gopal on re- 
cord. He stated in that application that 
on 15th March, 1969, Vikram Kapoor dis- 
closed the names of the other legal heirs 
as Ruby Kapoor, @) Rekha Kapoor 
and (8) Neena poor, that he  (respon- 
dent-plaintiff) came to know of the said 
legal heirs tor the first time in the Court 
on J5th March, 1969, and that in the cir- 
cumstances the said three legal heirs may 
also be brought on record as legal repre- 
sentatives of deceased Nand Gopal. Shri- 
mati Kailash Kapoor and Vikram Kapoor 
filed a reply on 16th September, 1969, con- 
tending that the respondent-plaintiff had 
reviously filed an application for bringe 
e legal representatives of deceased Nan 
Gopal on record and the_same was pend- 
ing decision, that the plaintiffs counsel 
had already ‘made a statement that he did 


not wish to implead or bring on: record any- 


other legal representatives of the deceased, 
and that in the circumstances the respon- 
dent-plaintiff was barred by principles of 


estoppel, res judicata and waiver from 
making the present application. It was 
farther stat 


in the reply that the deceas- 
ed and his children were very well known 


Kailash Kapoor v. Naresh Chandra (Tatachari J.J 


ALR 

during the lifetime 
that neither a direc- 
tion was made nor such a direction could: 


be made to the widow of the deceased to 
disclose the names of the legal heirs ofi 


the deceased. 
By the impugned order, dated 2nd 
March, 1970, the learned Subordinate 


Judge poa to dispose of the applica- 
tion, dated 12th August, 1969, filed the 
respondent (plaintif) and another applica- 
tion stated to have been filed by the widow 
of Nand Gopal and Vikram Kapoor. It 
is not clear -from the order which exactly 
was the ppplicahion filed by the widow and 
Vikram Kapoor. The reply, dated 4th 
March, 1068, filed by them seems to have 
been treated as an application filed by 
them for dismissal of the suit as ha 
abated for the reason that one son 

two daughters of the deceased have 


not 
been impleaded as 


legal representatives. 

- _ On the respective pleadings of 
the parties, the following issues were fram- 
ed by the learned Subordinate Judge:— 

“1. Whether defendant Nand Go 
left behind any legal representative 
sides his wife and Vikram Kapoor? If so, . 
its effect? 

2. Whether the names and addresses 
of other legal heirs were not known to 
plaintiff? ki 

3. Whether the suit has abated due 
to statement, dated 24-2-1968 of plaintiff's 
counsel? . : 


4. Relief.” 


6. By his aforesaid order, dated 
2nd March, 1970, the learned Subordinate 
Judge held on issue No. 1, that Nand 
Gopal was survived by Ruby Kapoor, 
Rekha Kapoor and Neena Kapoor besides 
his wife and Vikram Kapoor. On issue 
No, 2, he held that the names and addres- 
ses of the three legal heirs other than the 
widow and Vikram Kapoor were not 
known to the respondent (plaintiff). On 
issue No. 8, he held that the suit had not’ 
abated. In the result, the learned Sub- 
ordinate judge. dismissed the application 
stated to have been filed by the widow and 
Vikram Kapoor praying for the  disraissal 
of the suit on the ground of its having 
abated. As regards the application by the 
respondent-plaintiff for impleading Ruby 
Kapoor, Rekha Kapoor and Neena Kapoor, 
the learned Subordinate Judge took the 
view that since the plaintifs counsel, by 
his statement, dated 24th February, 1968, 
had given up his claim against the remain- 
ing legal representatives of the deceased, 
he was estopped from filing the application 
for the impleading of the said three legal 
heirs. In that view, he dismissed that ap- 
plication also. It is against the said order 
that the present Civil Revision has been fil- 
ed by Smt. Kailash Kapoor, widow of Nand 


Gopal, and Ravi Kapoor. 
T Shri learned 
that 


A M. L. Oberoi, 
counsel for the petitioner, contended 





1972 


the trial Court, havin 
the son and the two daughters, Ruby Ka- 
poor, Rekha Kapoor and Neena Kapoor 
respectively, should have held that the suit 
bed. abated for the reason that all the legal 
heirs of the deceased Nand Gopal have 
not been brought on record within the 
preseabed time, but only two of them viz., 

e widow and Vikram Kapoor were sought 
to be brought on record within the 


refused to implead 


pres- 


cribed time. The argument of the leamed 
counsel was that on the death of Nand 
Gopal, the right to sue survived to all 


his legal heirs, namely, the widow Kailash 
Kapoor, Vikram Kapoor, Ruby Kapoor 
Rekha Kapoor and Neena Kapoor, that 
the said legal heirs together represented 
the estate of the deceased, that since the 
lower Court refused to implead Ruby Ka- 
poor, Rekha Kapoor and Neena Kapoor, 
the remaining two legal heirs, the widow 
and Vikram Kapoor, did not represent the 
entire estate of the deceased, and that the 
suit must, therefore, be held to have 
abated. 


8. It is clear from the various 
statements of the parties that Nand Gopal 
died leaving behind bim, his widow Kai- 
lash Kapoor, two sons, Vikram Kapoor and 
Ruby ‘enon. and two daughters Rekha 
Kapoor and Neena Kapoor. Since the trial 
Court rejected the application of the res- 

mdent (plaintiff) for the impleading of 
uby Kapoor, Rekha Kapoor and Neena 
Kapoor, the position is that out of the five 
legal heirs of the deceased, only two have 
been sought to be brought on record with- 
in the prescribed time. The contention on 
behalf of the petitioners is that where a 
sole defendant died and only some of his 
legal heirs have been brought on record 
as legal representatives of the deceased, 
the suit should be held to have abated in 
its entirety. Shri Oberoi referred to the 
following decisions in support of his con- 
tention. 


9. In Chuni Lal v. Amichand, AIR 
1983 Lah 356 atp 359, it was held by 
Addison and Aga Haidar, JJ. that the ex- 
pression “legal representative” means and 
includes one person as well as several per- 
sons according as they represent the whole 
interest of the deceased person. In _ the 
appeal before the learned Judges, there 
were two respondents, one of them died 
during the pendency of the appeal leavin 
behind him the other respondent an 
some others as his legal representatives. 
The time for bringing the other legal re- 
presentatives had expired, and thus the 
other respondent was the sole legal repre- 
sentative on record. The learned Judges 
held that the said legal representative who 
was already on record did not represent 
the whole interest of the deceased person 
in the subject-matter of the appeal, that it 
was necessary to bring on record all the 
legal representatives representing that inte- 
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[Prs. 7-13] 
rest, and that since th 
brought on __ record, the appeal abated 
against the deceased respondent. The learn- 
Judges further held that since the de- 
cree 2p ealed against was a joint and 
indivisible decree in favour of the two 


respondents, the appeal must be held to 
have abated in Di: g 


10. In Gauri Shanker Singh v. 
Jwala Mukhi Devi, AIR 1962 Pat 893, 
a Singh and Ramratna Singh, JJ. 
held t there was nothing in the langu- 
age of Order 22, Rule 4 of the Code of 
Civil Procedure to indicate that it would 
be sufficient to substitute in time only 
some of the several known legal represen- 
tatives of the deceased who were the heirs 
of the deceased under the Hindu Succes- 
sion Act, 1956. 
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were not so 


Raghunandan Sin V. 


l. In 
Rambalak Singh, ATR 1964 Pat 206 H. 


Mohapatra and Tarkeshwar Nath, JJ. held 
that where a Hindu dies intestate leaving 
a son and a daughter as heirs, the daughter 


pets mee the Hi 2 noera Act an 
interes praesenti e property left b 
the deceased, and that the poan tiplesdine 
of the eae ed as a legal representative 
in an appeal respecting that property with- 
in the preseri time w the 
entire appeal. 

12. In the present case, three of 
the legal heirs left by deceased Nand 
Gopal were not brought on record within 
the prescribed time, and only two of them, 
namely the widow and one son, Vi 
Kapoor, were sought to be brought on re- 
cord within time. Shri Oberoi argued that 
according to the ratio of each of the afore- 
said decisions, it has to be held that the 
widow and the son, Vikram Kapoor did 
not represent the whole interest of deceas- 
ed Nand Gopal, and that the suit abated 


in toto. 
On the other hand, Shri R. K. 


d abate 


13. 
Malik, learned counsel for the respondents, 
contended that an exception to the princi- 
pi enunciated in the aforesaid decisions 

as been recognised in another line of 
decisions, and the said exception is that 
where after a diligent and bona fide en- 
quiry regarding the legal representatives 
of a deceased Tan to a suit or appeal, 
all the known legal representatives ave 
been brought on record within the pres- 
cribed period of limitation, the action can- 
not be said to abate if subsequently it 
comes to be known that there were some 
more legal representatives who were not 
brought on record for want of knowledge 
about them. The learned counsel, also 
contended that in such a case it is Article 
187 of the Limitation Act, 1963, that ap- 
plied to the case, and that under the said 
Article the period of limitation is three 
years from the date when the existence of 
other legal heirs came to be known. The 
learned counsel referred to the decisions 
in Abdul Ghaffar Khan v. Mohammad Ha- 
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roon, AIR 19385 Lah 172, Daya Ram v. 
Shyam Sundari, AIR 1965 SC 1049, Mohd. 
Suleman v. Mohd. Ismail, AIR 1966 SC 
792 and Manem Venkataramayya v. Ma- 
nem Munnemma, AIR 1968 Andh Pra 408, 
in support of his contentions. In the first 
of the cases, Addison and’ Din Mohammad, 
D: relying on the decisions in Mst. Pogum 
' v. Mt. Jannat Bibi, AIR 1927 Lah 6 
and Mt. Karam Kaur v. Matwal Chand, 
AIR 1933 Lah 380 held that if in spite 
of due diligence exercised in bring- 
ing the legal representatives of a deceased 
, party on the record any legal representa- 
tive is omitt the omission is venial, 
and that requirements of the law (O. 22, 
R. 4, C.P.C.) are sufficiently complied with 
if all the representatives known to the ap- 
plicant at the time of making his applica- 
tion after the exercise of due care and 
industry are brought upon the record and 
the application is- bona fide. In Daya 
Ram’s case, the Supreme Court observed 
at page 1054 as follows:— 


“The almost universal consensus of 


inion of all the High Courts is that 
where a plaintiff or an a t after dili- 
f ascertains who 


a deceased de- 
fendant or respondent are and Pimes them 
on record within the time limited by law, 
there is no abatement of the suit or appeal, 

at the impleaded legal representatives 
sufficiently hear the estate of the de- 
ceased, and that a decision obtained with 
them on record will bind not merely those 
impleaded but the entire estate including 
those not brought on record.” 


In Mohd. Suleman’s case the Supreme 
Court, while reiterating the above observa- 
tions pointed out at page 794 that nage 
Daya Ram’s case did not relate to e 
estate of a deceased Muslim, the rule enun- 
ciated is of the domain of procedural law 
and applies to all communities irrespective 
of their religious persuasion on personal 
law. In Manem Venkataramayya’s case, 
Gopalrao Ekbote, J. relying on the decision 
in Rambhau Vithal Rao v. Na Jit- 
mal, AIR 1945 Nag 52, held where 
there are several | representatives of a 
deceased defendant, it is sufficient if all 
the legal representatives known after due 
diligent enquiry are joined within the 
period of limitation, and that where some 
of the legal resentatives have been 
brought on récord on an application made 
within limitation, a subsequent application 
for bringing the other persons on record 
as legal representatives is not governed by 
the 90 days’ rule, but is governed Ly the 
limitation of three years, as provid for 
under Article 181 of the Limitation pat 
1908 (which corresponds to Article 187 o 
the Limitation Act, 1968). On the ratio 
of the aforesaid decisions it cannot but be 
held that the suit filed by the respondent 
did not abate by reason of the fact that 
one son and two daughters of deceased 
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. disclosed by 


ALR 


Nand Gopal were not sought to be brought 
on record as legal representatives withi 
rh a of the date of death of Nand 


ringing 
e legal representatives of the 


t on record were the 

the deceased, did not disclose the names 
and ee of the children of 
the deceased till a late stage. As soon 
as Virendra Kapoor disclosed the names 
in his statement as D.W. 2, the respondent 
moved the court for bringing on record 
the children so disclosed as legal represen- 
tatives. It is true that in the mean time, 
the counsel for the’ respondent made a 
statement that he gave up the claim as 
against the heirs other than the 
and Virendra Kapoor. But, it has to be 
noted that he also gave the reason for the 
same by saying that he was giving up the 
claim against the other legal heirs as he 
was not able to know their names and 
addresses in spite of his best efforts. That 
clearly shows that his statement was the 
result of his helplessness. The statement 
made in such a situation cannot, in my 
opinion, be a bar agai the respondent 
moviig for the impleading of the other . 
e eirs ag soon as their names were 
Vikram Kapoor. The learned 
Subordinate Judge committed a materiał 
irregularity in the exercise of his jurisdic- 
tion under Order 22, Rule 4 of the Code 
of Civil Procedure in cristae the appli- 
cation of the respondent dai 12-8-1969 
without considering the above legal as- 
pects. But, the respondent has not filed a 


revision against the order of the learned 


Subordinate Judge. No relief can, there- 
fore, be given to him so far ag the dismis- 
sal of his application dated 12th August, 
1969 is concern : 

15. For the above reasons, the 
Civil Revision fails and is dismissed, but 
ia the circumstances without costs. 

Revision dismissed. 
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Union of India and others, Respondents. 
Civil Writ No. 1308 of 1970, D/- 10- 
2-1972. : 
(A) Land Acquisition Act (1894), Sec- 
tion 4 — Notification under — Allegation 
of vagueness — Petitioner was certain 
about the inclusion of his land in the noti- 
fication — Allegation not sustainable. 
. (Para 3) 
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The notification will not be held as 
Wague unless it is shown that the peti- 
toner was in any doubt as to the inclusion 
of his land within the scope of the notifi- 
cation. (Para 8) 

(B) Land Acquisition Act (1894), Sec- 
tion 6 — Notification under — Number of 
the Khasras of the land to be acquired 
wrongly stated —- Acquisition of the land 
is illegal. (Para 6) 


The Land Acquisition Collector has no 
authority to change the number of the 
Khasras included in the notification under 
Section 6 of the Act. The notification 
under Section 6 depended on the satisfac- 
tion of the Chief Commissioner and is con- 
clusive in view of the provisions of that 
Section of the Land equisition Act. If 

Collector wanted 


should have brought the matter to 
notice of the Delhi Administration, who 
might have issued a corri 
acquisition of this portion the land with- 
out issuing any notification under Section 6 
is ultra vires and has to be struck down. 
(Para 6) 
»  (C) Land Acquisition Act (1894), Sec- 
tions 9 and 10 —- Non-service of notice 
under — Acquisition of land is bad only 
if the petitioner some loss or 
AIR 1971 Andh Pra 810, Dissent- 


ed from, (Para 7) 
If the petitioner took part in the pro- 
Geedings and did file objections, it is hard- 


ly material that the notices under Sections 
g and 10 were not served on him. Thou, 
the provision regarding service is manda- 
tory, before the award can be quashed, the 
petitioner must have some grievance. Mere 
.non-service of the notices under Sections 9 
and 10 on the petitioner has in any way 
led to his legal rights being impaired. 
Cases Referred: Chronological 
(AIR 1971 Andh Pra 810, Velagapudi 
Kanaka Durga v. -District Collector, 
Krishna District oe rf 
AIR 1970 SC 802 = oe } 3 SCC 
769, Smt. Gunwant Kaur v. Muni- 


Paras 


cipal Committee, Bhatinda 8 
AIR 1968 Punj & Har 72, Subedar 

Samandar Singh v. State of Punjab 6 
AIR 1964 Him Pra 32, Land Acquisi- 

tion Collector v, Smt. Parvati Devi 7 


N. D. Bali, for Petitioner; Devinder K. 
Kapur with Jai Ram Singh, for Respon- 
ents. 


di 

ORDER :— This Writ Petition under 
Article 226 of the Constitution of India is 
concerned with the acquisition of certain 
Jand situated in village Shakurpur and also 
in village Mandawli Fazalpur, Delhi, of 
which the petitioner is the Bhumidar. On 
18th November, 1959, a notification under 
Section 4 of the Land Acquisition Act, 
1894, was issued, a copy of which is An- 
nexure ‘A’ to the Writ Petition, The pet- 

1972 Delhi/17 XI G—25 


Uggar Sen v. Union of India (D. K. Kapur FJ 


[Prs. 1-8] Delhi 257 


tioner filed objections under Section 5-A 
of the Land Acquisition Act, 1894, which 
were heard on 26th September, 1962. 
Thereafter, certain notifications er Sec- 
tion 6 of the Act were issued and later on 
notices under Sections 9 and 10. There- 
after two separate awards were made by 
the Land Acquisition Collector which co- 
vered the petitioner’s land. 


2. Part of the petitioners land is 
covered by award No. 2179 which is An- 
nexure “E to the Petition and the rest by 
the award No. 7 of 1969. One of the con- 
tentions of the petitioner before me is that 
his land which been acquired by these 
two awards including built-up areas which 
were not covered by the notification under 
Section 4, Another objection is that the 
petitioner was never served with notices 
under Sections 9 and 10 of the Land Ac- 
quisition Act, 1894 in respect of the land 
involved in the acquisition. The petitioner 
also urges that the notification under Sec- 
tion 4 dated 18th November, 1959 is void 
and illegal because it does not specify the 
location of the land involved in the acqui- 
sition, 

38. I shall first deal with the ques- 
tion whether the notification under Section 
4 is void because it is vague. This noti- 
fication covers a large area which is about 
34070 acres. There is a detailed descrip- 
tion at the end of the notification which 
divides the areas involved into blocks ‘A’ to 
T and X; a detailed description of each 
block is set out and it is also stated that 
there is a map showing the exact area 
which is available for inspection. I am 
unable to determine from reading these 
details that the notification is vague or 
indefinite. It is impossible to hold that the 
notification is vague, unless it can be 
shown that there is some doubt about whe- 
ther a particular plot of land is excluded 
from it or included in it. As I am only 
concerned with the itioner’s case, I am 
unable to find that it is ible for the 
petitioner to contend that his land was not 
covered by this notification. As a matter 
of fact, the petitioner has filed objections 
to the notification under Section 4 and, 
therefore, could not have had any doubt 
regarding the der tet of the notifica- 
tion to the land im dispute. I, therefore, 
come to the conclusion that this notifica- 
tion is not vague. Mr. Bali on behalf of 
the petitioner has cited Smt. Gunwant 
Kaur v, Municipal Committee, Bhatinda, 
(1969) 8 SCC 769 = (AIR 1970 SC 802) 
in support of the proposition that in parti- 
cular circumstances a notification can be 
vague. In that case, a portion of Khasra 
No. 2330 in Bhatin was acquired and 
the Court was unable to identity the por- 
tion of that Khasra which was cov by 
the notification. It was held by the 
Court:— 

“The notification 

to be 


merely set out the 
areas intended 


acquired out of 
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Khasra No. 2080 but the location of the 

areas under Khasra No. 2080 could not 

ey he eS demni 

catin e land to j were pu 

lished or, made available to the owners of 
e 


The Court then dealt with the particular 
facts of that case. In the present case, 
the notification under Section 4 is extreme- 
ly detailed and gives a full description of 
the area to be included within the opera- 
tion of the notification. It is, therefore, 
not possible to conclude that the notifica- 
tion is at all vague unless it can be shown 
that the petitioner was in any doubt as to 
the inclusion of his land within the sco 
of this notification. As he has filed o 
jections and there are no facts showing 
any doubt, it is not possible to hold that 
the notification was vague. 


4, In the first paragraph of the 
writ petition the petitioner has mentioned 
that he was a Bhumidar of certain speci- 
fied land in village Mandawli Fazalpur. 
The Khasra Nos. stated by him are 1204 
928/512/1 and other numbers. An appli- 
‘cation was moved by the_ petitioner to 
amend the writ ition and one of the 
amendments veut was to change this 
number to /928/512/1. The appli- 
cation for amendment was moved en 
the case was before me for final hearing. 


I find that the correct number of the 
(Contd. on Col. 2) 
Khasra Nos. wron stated in the- 
notification under S, 6 of the L. A. Act, 
1222/992/153 
1006/199 
1228/209 
1122/725 min & 1123/725 
1055/403 pa 
985/146 “ 
986/146 
498/min 
497 /min f 
1419/468 
1420/488 


1253/928/512 min 


Note: The Khasra No. 1253/928/512 
main has been entered in the notification 
under Section 6 of the L. A. Act. But ac- 
are by virtue of the mutation No. 1050 
da 17-6-1960 the Khasra No. el 


512/2/1 is being acquired un e pre- 
sent award.” 
6 'This extract from the award 


other n were substituted by him 
There is a oe note concerning the 
itioner’s land but the meaning of the 
note has not been clarified at In my 
view the d Acquisition Collector has no 
rity the number of the 


ALR 
Khasra is given ay i the Writ 


paragraph 84-C 
And, therefore, I have Sealt with 
the Writ Petition as it is, on the assum 
tion that the real number is as given in 
‘the aforementioned later paragraph. 


5. Re ing this particular Khas- 
ra No. 1254/098/312/1, te contention of 
the petitioner is that this land of which 
appears as Annexure ‘D’ to- the Writ Peti- 
tion. (sic) I have gone through the said noti- 
fication under Sec.: 86 of the Land Acqui- 
sition Act, 1894 and I am satified that- 
Khasra number is not to found therein. 
In the return to the Writ, the award No. 
2179 is annexed as Annexure R-l. This 
EAEI has Deon E neque: 

y_acquir- 

ed and the area involved is p Biches and 

2 Biswas. i d is not included with- 

in the ambit of the notification issued under 

partion oe Ihs -Aet oo ra eet 

e case, the Acquisition Collector 
has stated in the award as follows:— 

“It has come to the notice that sonie 
field Nos. recorded in the notification under 
Section 6 of the L. A. Act do not tally 
with Settlement Record. However, the 
in Khasra Nos. and the area involved 
are not affected as such. Hence there is 
no n ity of issuing any corrigendum 
to this ect, The correct Khasra Nos. 
have been accordingly included jia the 


` award as per the details given below:— 


Correct 
Khasra Nos. proposed: to be acquired, 
1955/092/158 
1006/199/1 to 1006/199/% 
181021/1228/201/2 
1122-28 /725/2 
1055/478 
985/147 
986/147 
1063 to 1065/498; 
1060 to 1062/497/2 
1420/468 


1421/468 
1254/928/512/2 min 


in the notification urni 
Section 6 of the Act. The notification under 









in view of the provisions of that Section 
the Land A ition. Act. If the Land Ac- 
quisition Co 


numbers to 


has to be struck down. On this aspect 
the case which does not require any great 
elaboration, Mr. Bali on behalf of the pet- 
tioner has cited Subedar Samandar Singh v. 
State of Príjab, AIR 1968 Punj and Har 


Z 


Z 
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72. I folly agree with that judgment which 
is to the effect that’ it is not necessary to 


the or owners of 
the land in a notification under Section 6 
the lan d 








Fazalpur and the petitioners 
specified, I must hold that the petitioners 
land was not included within the scope of 
the notification under Section 6 of the Act 
and, therefore, could not have been the sub- 
ject of the award No. 2179, merely by rea- 
son of the Land Acquisition Collector ad- 
opting a different Khasra number for his 
a 


7. I now tum to the contention of 
the petitioner that no notice under Sec- 
tion 9 was served on’ him. On this aspect 


however, plain that notices were in fact 
issued to the petitioner under both Sec- 
tions 9 and 10 and are Annexures ‘O’ and 
P to the Writ Petition. These notices show 

ney ae served on one bears The 
report o e ess server is t Uggar 
Sen could nok be. found on the spot and 
Deep Chand asked that the notices be serv- 
ed on one Nanu. Plainly, this cannot be 
taken to be service on the petitioner. Mr. 
Bali urges that this notice is even otherwise 
bad because it does not specify what por- 
tion of the land is being mgr Ow- 
ever, the notices clearly state that they re- 
late to the notifications in the Delhi Gazette 
dated 17th May, 1966 and 18th M 
1966. Furthermore, the petitioner has stat 
that he did in fact pe pi mon e r 
acquisition i objec- 
tions before the Collector. 






pen regarding service is 
ore the award can be quashed, 


titioner has in any way led 
ts being impaired. He has 
en part in the ings before -the 
and an a 


a reference under Section 18 of the Act to 
establish his claim to compensation. It would 
have been a completely different matter if 
the petitioner had not participated in the 
proceedings. That question is academic, The 

oner has ci Land Acquisition Col 

rv. Smt. Parvati Devi, AIR 1964 Him. 
Pra. 82, for the view that Section 9 is man- 
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datory. That may be so, but the question 
to be seen is, what is the effect of non-ser- 
vice of the notices in a 
titioner has also 
aka Dur 


District Chi 

days clear notice 
was not given. Although the petitioner in 
that case did take part in the proceedings 
before the Land Acquisition Collector, it 
was held that the entire proceedings were 
vitiated and the award was also invalid. 


I am unable to agree with that judg- 
ment. In my view, the only purpose of a 
notice under Section 9 or 10 is to inform 
the persons concerned, that they should 
take spare in the proceedings to be held by 
the d Acquisition Collector under Sec- 
tion 11 of the Act. If the person concerned 
does not receive the notice, but hears of 
the proceedings and takes part in the sam 
it iy matters whether he has appeared 
before the Collector with or without service 
of any notice. The purpose of the notice is 
only to enable the person concerned to pre- 
sent his case before the Collector. If there 
is any short-coming or failure in this repre- 
sentation due to non-service of the notice, 
then the award may be invalid. If the 
party concamed does take part in the pro- 

ings, then the Court will not exercise 
any iscretion to strike down the a 

ess 
harm 


ishna 


it can be shown that some loss or 

has been caused to the petitioner due 

to non-service of the notice. I, therefore, 
come to the conclusion that the award No. 7 
of 1969 which is challenged in these pro- 
noe m on the ground of non-ser- 
vice of the notices under Sections 9 and 10 


of the Land Acquisition Act, 1894 cannot 
be invalidated on this ground. The petition 
fails on this part of the case. ' 


8. The petitioner also raed 
some snes g the vagueness oi 
the notice under Section 6 of the Land Ac- 
quisition Act, 1894 on the ground that the 
Planned Development of Delhi is not a pub- 
lic purpose. It is also. urged that the Delhi 
Development Act, 1957, came into force 
and provided a complete code for acqui- 
sition of land for the planned development 
of Delhi. Mr. Bali concedes that all these 
points have been decided against him by 
previous decisions of this court and he has 
only mentioned them for the purpose of 
being noted down. 


8. In view of my conclusions on the 
points urged before me, I come to the con- 
clusion this Writ Petition has to tly 

e 


succeed with to the land o 
i Award No. 2179 
1254/928/512/2/1 

measuring 2 Bighas and. 2 Biswas. Mr. 
Kapur of the respondents urges 
that this land has been utilised to build a 
toad. I am unable to uphold the acquisition 
on this ground. The Land Acquisition Act 
requires a notification under Section 4 and 
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a declaration under Section 6 of the Act. 
If a particular area is omitted from the noti- 
fication under Section 6, it cannot be ac- 
quired ess the notification under that Sec- 
non can somehow be read to include the 
land in dispute. As I am unable to do so 
I must hold that the acquisition is invali 
qua this portion of the petitioner’s land. 


10. Mr. Bali on behalf of the pet- 
tioner has submitted that another portion 
of the petitioners land which has been in- 
cluded in Award No. 7 of 1969 and is 
situated in village Shakurpur was also not 
mentioned in the relevant notification under 
Section 6 of the Land Acquisition Act, 1894 

j uired the said 
en rais- 
ed in this Writ Petition, I do not give any 
decision concerning this point, but leave the 
petitioner to institute another Writ Petition, 
if so advised, on this question. I am giving 
leave for the institution of such a Writ Peti- 
tion because it is ely a question of law 
and dependent on the contents of the 
notification under Section 6. 


11. Thus, this Petition ly suc- 
ceeds, The parties are, however left to bear 


their own costs. 
Order accordingly. 
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DALIP K. KAPUR, J. 
Hoshiar Singh, Petitioner v. The Depu- 
ty Commissioner and another, Respondents. 
Civil Writ Petn. No.-1165 of 1970, 
D/- 9-2-1972. 


(A) Constitution of India, Article 226 . 


— Certiorari — Alternative remedy not 
availed of — Authority passing the impugn- 
ed order misread the provision of the Act — 
Failure of justice — exercise its 
jurisdiction. (Para 5) 

(B) Delhi Land Holdings (Ceiling Act) 
(24 of 1960), Sec. 6 — Excess land to be 
vested in the Government must be in actual 
possession of a person as Bhumidar the ap- 
pointed . day — Ownership of the land has 
no relevancy. (Para 6) 

S. S. Dalal, for Petitioner; Brijbans 
Kishore, Sr. Advocate with J. P. Gupta, for 
Respondents. 


ORDER:— This. Writ Petition has 
been instituted in this Court under Arti- 
cle 226 of the Constitution of India to chal 
lenge an order Paria under the pos 
of Delhi Land Holdings (Ceiling) Act, 1960. 
For convenience, it is necessary to mention 
that under the provisions of the Act, a per- 
son together with his family cannot hold 
land in excess of 80 standard acres, but in 
the case of a family whose members ex 
that family is entitled to 5 additional stan- 
dard acres for each member in excess of five. 
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A. I. R; 
It is the admitted case between the parties 
that the petitioner is entitled to retain 45 
standard acres. Under Section 4 of the Act, 
every person holding land in excess of the 
ceiling is uired to submit a return withhi 
90 days of the commencement of the Act 
indicating the of land not exceeding 
the limit which he desires to retain. Thus, 
within 90 days of the commencement of the 
Act, the petitioner could have submitted 4 
return specifying the 45 standard acres that 
he could retain. But he did not do so. 
Section 5 of the Act further provides that 
if a person does not submit the return, the 
Competent Authority shall collect the neces- 
sary information. Section 6 provides that on 
receipt of the return under Section 4 of the 
Act, or after collecting information under 
Section 5, the Competent Authority after 
iving the person affected an opportunity of 
eing heard and holding an enquiry, shall 
determine the area of land held and 
also the land held im excess of the ceiling 
limit. He may also determine the specific 
parcels of land which the person is to retain 
and other simi estions which need nob 
be elaborated at stage. 


2 In the present case, when thé 
Competent Authority dealt with the matter 
under Section 6 of the Act, he prepared a 
draft list as required by Rule 9 of the Delhi 
Land Holdings (Ceiling) Rules, 1961. In this 
list, he showed that the petitioner and Mst. 
sujan owned a total area of 587 Bighas 
and 16 Biswas. The petitioner filed objec- 
tions as required by the said Rule and the 
Competent Authority gave a decision to the 
effect that the petitioner’s family cc 

of eight persons and he was entitled to re- 
tain 45 standard acres as against 57 stan- 
dard acres held by him. He was, therefore, 
required to return 12 standard acres out of 
the area, the parent was further directed 
to make the selection of the area he wanted 
to retain within 15 days from the date of 
the order. Against this order, the petitioner 
filed objections to the Deputy Commissioner 
under Section 9 of the Act. These objec- 
tions were dealt with by Shri Dharam Dutt, 
A a Collector De ae have led ba 

e impu order. e im 

order, it fas been held that the Titioner 
is holding 85% standard acres, and it has, 
therefore, been held that 40% standard acres 
of land are in excess which will vest in the 
Government, The order also specifies the 
exact Khasra numbers of the 4044 standard 
acres which have to vest in the Govern- 
ment. I shall presently deal with the cir- 
cumstances in which the area of land said 
to be owned by the petitioner has been 
increased by the Additional Collector. 

8. The fact of the matter is, thaf 
the total area of land which the petitioner 
has been found to have an interest in has 
been calculated as 540 Bighas. The Compe- 
tent Authority had determined that the peti- 
tioner held a_half-interest in this land and 
Mst. Sarjan held the other half-interest, 
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Thus, the area with both Hoshiar Singh and 
Mst. Sarjan was held by the Competent Au- 
thority to be 57 standard acres each. The 
Additional Collector first considered the ob- 
jections of Mst. Sarjan and came to the 
conclusion that the land had to be divided 
into four equal shares and thus, the deci- 
sion of the Competent Authority that 
Hoshiar Singh and Mst. Sarjan held a half 
share each was wrong. Actually, Mst. Sarjan 
held a 1/4th share by virtue of a mutation, 
No. 166 dated 7th January, 1956, and 
Hoshiar Sin awahar Singh son of 
Hoshiar Singh and Mst. Angoori, wife of 
Hoshiar Singh, each held a 1/4th share. 
Thus, taking the whole area to be 114 stan- 
acres the holding of Mst. Sarjan was 
held to be 28% standard acres, and the 
other three persons, were also holding 28% 
standard acres each. The Competent Autho- 
rity had determined the excess in the hands 
of Mst. Sarjan as being 27 standard acres 
on the basis that her holding was 57 stan- 
dard acres. The Additional Collector found 
that the holding being only 28% standard 
acres was less than 80 standard acres and 
consequently, it was held that Mst. Sarjan 
did not hold any excess land and her ob- 
jections were, therefore, accepted. As re- 
the balance of the land measuring 
5% standard acres, it was held that 
though, it was in the names of per- 
sons, all those persons were members of 
one and the same family. By reason of the 
definition in Section 2 (d) of the Delhi Land 
Holdings (Ceiling) Act, 1960, the excess in 
the hands of the petitioner was calculated 
on the basis that the land held gi him and 
by the members of his family had to be 
dubbed together and the excess worked 
out. The total land held by the family be- 
ing 95% standard acres, the excess of 40% 
standard acres over and above the ceiling 
had to vest in the Government. 


4, The petitioner has challenged this 
order mainly on the ground that he does 
not in fact hold 85% standard acres and 
the case has wrongly been decided on the 
basis of the mutation No. 166 dated 7th 
January, 1956. It is further urged that even 
if the decision is correct, as regards the 
excess land, the selection cannot be made 
by the Additional Collector, but has to be 
made by the petitioner himself. 


5. As regards the mistake in the 
area, the petitioners case is that there has 
been a mis-reading of the provisions of the 
Act. Out of the land which has been consi- 
dered to be vesting in the petitioner, two 
other perons have been declared Bhumi- 
dars of some ponon, by decisions of the 
Civil Court and thus, the area which is left 
with the petitioner the 40% standard acres 
said to vest in the Government have been 
taken out will be practically nil. This argu- 
ment was raised before the Additional Col 
lector, who rejected the same on the ground 


that for the purpose of applying the ceiling 
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the factual position annk on 10th Febru- 
ary, 1959, has to be considered and not thé 
fact that the petitioner is no longer a Je 
son holding an excess area. This is - 
lenged by the petitioner as being an enti- 
rely erroneous reading of the Act. On the 
other hand, learned Counsel for the respon- 
dents, Mr. Brijbans Kishore, has urged that 
there is an alternative remedy available 
under the Act by way of a revision to 
Chief Commissioner under Section 20 of 
the Act, which has not been utilised by the 
petitioner. It is urged that the availability 
of an alternative remedy which has not been 
utilised should bar this Writ Petition. In 
reply to this, Mr, Dalal on behalf of the 
titioner urges that this objection has not 
besa taken in the return filed to the writ 
SEA He submits that the Writ Petition 
been pending in this Court since Octo- 
ber, 1970 and the return was filed on 5th 
January, 1971 without this objection being 
Taised. 

He also es that the fact that an 
alternative remedy is available should not 
bar the Writ Petition when there is a total 
failure to enforce the provisions of the Act. 
If the order is entirely without jurisdiction, 
he urges that. this Court should not refuse 
to exercise aeon in favour of the peti- 
tioner merely on the ground of not utilising 
the alternative remedy. I have given this 
matter my anxious consideration. Although, 
normally a writ petition is to be dismissed 
if a petitioner fails to utilise an alternative 
remedy, this is not an invariable rule. The 
petitioner submits in this case, that his case 
{s not that the order of the authorities below 
is wrong, but that there is some failure in 
the execution of the order. The case of the 
petitioner is that he should get 45 standard 
acres, and that is the case of the respon- 
dents also. The real estion is, which 45 
standard acres should “he get. I have been 
teferred to the provisions of the Act, and I 
am of the view that there has been some 
mis-understanding about the nature of the 
order that has to be passed in relation to 
any persons land under the Delhi Land 
Holdings (Ceiling) Act 1960. I, therefore, 
consider that I should not refrain my exer- 
cising jurisdiction in the peculiar circums- 
tances of this case when both parties agree 
as to the rights of the parties that there is 
only a failure of justice due to a mis-read- 
ing of the provisions of the Act, 


6. In order to ascertain the real con- 
troversy between the parties, it is necessary 
to reproduce the relevant part of Section 4 
of the Act. It reads as follows:— 


“Submission of returns representing 4 
family who at the commencement of this 
Act holds, or has at any time during the 
eriod between the 10th day of February, 
T9589, and such commencement held, land 
in excess of the ceiling limit shall submit 
to the competent authority, in such form 
and within such time as may be prescrib- 
ed, a retum giving the parti of all 
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land held d by him and indicating therein the 
not sgoogane Be the ceiling 
t, kiah ne desires to retain. 


This Section shows that the excess which 
has to be determined is the excess as exist- 
ing on 10th February, 1959 and any excess 
that may come about later. It is next neces- 
sary to refer to Section 6 (2) of the Act. 
This sub-section reads as under:— 


“For the purpose of determining the 
excess land under this section, any land 
transferred at any time daring the period 
between the 10th day of February, 1959 
and the concn at of this Act shall, 
notwithstanding such transfer, be deem 
to be held by the transferor.” 

Thus, even though ‘a person has transferred 
his land after 10th Feb 1959 for the 
purpose of this Act, the lan is to be deem- 
ed to be held by the transferor. Basing hint- 
self on this provision, the Additio Col- 
lector came to the conclusion that land 
which has ceased to belong to the petitioner 
reason of somebody else being declared 
a Bhumidar thereof after 10th February, 
1959, was still be deemed to be the peti- 
Honer’s land for the purposes of this Act. 
to my mind is based on a misconcep- 
tion of what land is to vest in an pais 
as excess land. The Section 
this question is Section 8 (1) whid reads 
as under: 


“Excess land to vest in Government 

w. Where any excess land of a Bhumidar 

in his actual possession, the excess land 
shall vest in the Government. p 


ITho first thing to be noted in this provision 

is that the excess land which is to vest in 
the Government is the land belonging to a 
Bhumidar in his actual possession. It so 
happened that the petitioner was an owner 
of standard acres on the date the Act 
came into force ie., 


and ighas, 
Chandgi or been denlared to be Bhumidar. 
land can obviously not be considered 


tioner is in actual possession as a Bhumi- 
dar, The procedure to be adopted under 
the Act is quite a simple one, First of all, 


as to which portion 
the land is in the peo of the peti- 


bave to be retuned: be tha 
fhe balance is to vest in the 


The Act does not pee for taking 
away the land of non-Bhumidars. There- 
fore, there is a clear mis-readin 
by the Additional Collector. 
avoid the ape td mae result of having 
the land belonging to another Bhumidar 
treated as pitiu Me Bhomia of the peti- 
toner, it is necessary quash the order 
impugned in this Wet Petition and to direct 
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the Competent Authority to ascertain the 
excess of land in the hands of the petitioner 
which is included in his Bhumidari holding. 
This means that the petitioner is entitled tó 
select 45 standard acres out of his Bhumi- 
dari and retain the same. If his Bhumidari 
is less than 45 standard acres, there will be 
no excess and no part of the land will vest 
in the Government, If, on the other hand, 
the petitioner is found to hold more than 
45 standard acres as a Bhumidar then the 
balance will vest in the Government. For 
this purpose, it is quite irrelevant to deter- 
mine as to what portion of the land was 
held by the panoan as an owner on 10th 
February, 1959. In fact, there is no men- 
tion of the ownership in the aoe Act. The 
Act only applies ees Bhumidars and 


‘and to no one 


Thus, the question to be ascertained is 
not how tea land the er owned 
on 10th February, 1959, but of hat por 
tion of the land ‘he became Bhumidar. 
it may be said for argument that me peti- 
tioner was declared a Bhumidar of 85% 
standard acres intitially, But, as a result of 
subsequent events, some other ons have 
been declared. Bhumidars of a e portion 
of this land. The Bhumidari de tion is 
to be based on the possession of the tenants 
and others at the commencement of the 


eclaration 


be 

Civil ouit ii it would date back 
would be earlier than 10th February, 1959. 
The Additional Collector has made the mis- 
take of taking the ao E vets ahr sed 
the Civil. Court as decisive instead of th 
fact that the decree dates back to the 
commencement of the Delhi Land Reforms 
Act, 1954. Thus, there will have to be a re- 
determination of the facts of the case in 


' the si of the N observations. 


accept this Writ 
Petiticn, ih the order “of H the Additional 
Collector ding that the petitioner has to 
give up 40% standard acres out of the land 
in his possession. I also issue a writ of 
mandamus g the Competent Autho- 
rity to asean (the aren Keld by the peti- 
tioner as a Bhumidar and also to determine 
the excess if any which has to vest in the 
Government under the pv of Sec- 
tion 8 (1) of the Act. In case there is 
anse the petitioner is entitled to select “as 
acres out of the entire area held 


‘by him as'a Bhomide, which he has to re- 
this has been 


done, the balance 

ore a , will vest in the Gov- 

conenk: I do as owever award any costs, 

I affirm the order that the petitioner is 
entitled to retain 45 standard acres. ; 


Petition allowed. 
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JAGJIT SINGH AND PRITAM SINGH 


SAFEER, JJ. 

Madhubala Private Ltd., Appellant v. 
M/s. Naaz Cinema and others, Respondents. 

F. A. O. No. 91-C of 1963, D/- 31-1- 
1972 against order of R. L. Seh Com- 
mercial Sub. J., Delhi, D/- 8-2-1963. 

(A) Arbitration Act (10 of 1940), Ss. 20 
and 2 (e) — Reference to arbitrator by one 
party to arbitration agreement — Mana- 

Enp Vee SE PET E ae but 
nothing about consent — Before 
award B requested arbitrator to end 
proceedings — B cannot be said to have 
consented to reference. 

Where.one of the parties to an arbi- 
tration agreement referred the dispute to 
erie and the Managing Director of the 
other party B appeared and made his state- 
ment ba t said nothing about his giving con- 
sent to the terms of the ref 
fore the award was made B raue the 
arbitrator to suspend the proc g as it 
was started on a unilateral com 
cannot be said to have consente 
terms of reference. AIR 1958 Cal 415 and 
AIR 1961 Orissa 148 and AIR 1959 Pat 874 
and AIR 1972 Delhi 17, Dist. 

(Paras 11, 12, 15) 

(B) Arbitration Act (10 of 1940), Ss. 20 
and 2 (e) —— Where a reference to arbitra- 


tion is y made by one of the par- 
ties to the arbitration a ent and no 
consent to the terms the Tence Ges 


given by the other party, the arbitrator has 
no jurisdiction to arbitrate and the award 
made by him is Ilegal ATR 1955 SC 468, 


Rel. on. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1972 Delhi 17 = 1971 Ren CR 


472, Delhi Vanaspati Syndicate v. 

Bha Das F Chand 14 
AIR 1961 Orissa 1 = 8 Orissa JD 

co Pon ce TOSS Ch. Radhanath 


AIR 1959 Pat 874 = 1959 BLJR 128, 
Pioneer Engineering Works v, Union 


of India 14 
AIR ar Cal 415, Union of India v. 
K. P. Mandal 18 
AIR bs SC 468 = ee SCR 48, 
Thawardas Phi Union of ið 
Ramachandra Rao, for Appellant; Daya 
Krishna, for Respondents. 
JAGJIT SINGH, J. 
1968, Shri R. Commercial oe 
ordinate fade Ter lass, Delhi, ordered 
an award dated September 20 1960 to be 
made the gle of uout ut, Accordingly in 
terms of the award a passed 
for Rs, 10,518.75, ka A Rs. “318 Le on 
account of costs of arbitration Disease 
in favour of Messrs Naaz ema and 
against Messrs Madhubala Private Limited, 
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This appeal is against the order and decred 
of the Subordinate Judge. 


2. On March 18, 1960 there was ari 


me pate aa catia and distributors 

and have hereinafter 
is sored a as “the distributors”. Messrs 
Naaz Cinema is a firm registered under the 
Indian Partnership Act and is an exhibitor 
of cinematograph films. For facility of re- 
ference they are called hereinafter as “the 
exhibitors”. The agreement between the dis- 
tributors and the aes provided for the 
former suppl yng w the latter a cinemato- 
graph film ed “Mehlon-Ke-Khwab”, on 
certain terms, from March 25, 1960. "The 
picture was to be released simultaneously 
in Naaz and Golcha cinemas and the exhi- 
bitors were required to give 28 shows 
week for a minimum period of two wee 
Clause 7 of the agreement also provided 
for referring any dispute that may arise to 
arbitration aad > “Wis in the following 
terms:— 

“That in case of ute arising out of 
this agreement it shall be referred to the 
Motion Pictures Association, the decision of 
the same will be binding on both the par- 


ties.” 

3. The distributors did not supply 
the prints of the picture to the exhibitors 
and, therefore, its release in Naaz Cinema 
from March 25, 1960 had to be potona 
This led to a te between exhibi- 
tors and the distributors. After some corres- 
pondence passed between them the exhibi- 
tors, on April 11, 1960, made a reference 
for tion to the Motion Pictures Asso- 
ciation, Delhi. 

4. The Motion Pictures Associaton 
appointed Sarvashri L. D. Desai and Har- 
bans Singh to act as arbitrators. The said 
arbitrators made an award on April 14, 
1960, which provided that the distributors 
shall’ supply their : picture “Mehlon-Ke- 

Khwab” to the exhibitors for simultaneous 
release in Naaz and Golcha cinemas from 
April 15, 1960 or if the release was post- 
poned, from that date for any reason what- 
soever then from any other date. 


5. The distributors even failed to 
mply with the terms of the award dated 
14, 1960. The prints of the 
a supplied them to 
Cinema and not to the exhibitors. There 
d, therefore, be no release of the pic- 
ture in Naaz Cinema simultaneously with 
its release in Golcha Cinema. On April 27, 
1960, the exhibitors made another reference 
to the Motion Pictures een for ar- 
bitration, claiming Rs. 50,0 aA as damages 
for “loss of business, good and reputa- 
tion” on the allegation Shat the distributors 
had dishonestly only released the picture in 
wary Hinena from April 13, 1960. 
agel Sarvashri L, D. 
Desai “and Baban ingh were asked to act 
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as arbitrators by the Motion Pictures Asso- 
ciation. Later on Shri Desai was subsituted 
by Shri Jagan Nath Pershad. On Septem- 
ber 20, 1960, Sarvashri Jagan Nath Pershad 
and Harbans Singh made an award the ope- 
rative part of which was as under:— 

“We award that Messrs. Madhubala 
Private Limited, Delhi shall pay a sum of 
Rs. 10,000/- only to Merssrs. Naaz Cinema 


tlement of their claim under reference.” 

7. The exbibitors applied for the 
award dated September 20, 1960, being 
made a rule of the Court, while the distri- 
butors raised various objections one of 
which was that the reference by the exhibi- 
tors being unilateral the suing award 
was illegal. Objections were as well taken 
to the earlier reference dated April 11, 1960 
and the award dated April 14, 1960. 

8. The learned Commercial Subor- 
dinate Judge framed many issues in the 
case. So far as the issues relating to the 
reference dated April 11, 1960 and the 
award dated April 14, 1980 it was held by 
him that these could not be gone into in 
the proceedings before him. The reference 
made by the exhibitors on April 27, 1960 
and the award dated Sep 20 
were found to be in no wa illegal. The said 
award was, therefore, made a rule of the 
court and a decree in terms thereof was 


passed. 

9. The matter urged before us 

by Shri Pane he Rao, learned Counsel 

for the appellants, was that the reference 

made by the exhibitors on April 27, 1960, 

being a unilateral one and the rppeilant 
e re- 


not having assented to the terms of 


ference the arbitrators did not come to be 
vested with the necessary furisdiction and, 
therefore, the award made them was a 


nullity and it could not be made a rule of 
the Court. j 


10. This was not disputed by Shri 
Daya Krishna, learned Counsel for the res- 
ndents, that the reference dated April 
br, 1960, was only made the exhibitors. 
The record of p ings ore the ar 
trators, which was filed in the court of the 
Commercial Subordinate Judge, also shows 
that the reference on which arbitration pro- 
ceedings were started was a unilateral one. 
Shri Daya Krishna, however, contended that 
the ee Director of the distributors 
eared ore the arbitrators on jy 26, 
I for making a statement and thus the 
distri rs submitted to the jurisdiction of 
the arbitrators and that it was not open to 
them to challenge the validity of the award 
by urging that 
to the erence. 
Il. On July 26, 1960, Shri A. C. 
ena, Manager ot the exhibitors, fled be- 
tho i a revised 





oth sides had not assented 


statement of 
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calculations in support of their claim fo 


Rs. 50,000/- by way of damages. On the 
same date Shri Khan Atta Ullah Khan 





from the other side. He 
dence on behalf of the distributors. On July 
29, 1960, however, the producers sent a 
letter to the arbitrators in which a plea was 
specifically taken that no reference to arbi- 
tration could be made “on a uni 


ings, ignore the complaint of Naaz Cinema 
and abstain from ing 


i an 
notice of the letter of the distributer fads 
To impugned award on September 20, 


1a. Shri Daya Krishna relied upon 
certain cases in support of his contention 
that consent of the distributors to the roaking 
of ni EE can bo inferred from the 
act of the Managing Director in a i 
before the arbitrators on July 26, 1960 ad 
making his statement. 
E 18. In the case of Union of India 
v. K. P. Mandal, AIR 1958 Cal 415 
relevant facts that 


of the “Superintending Engineer 
Circle for the time being”. . Di arose 
and were referred to an arbitrator who was 
not competent to act as an arbitrator ac- 
rene to the peer prescribed by 
the arbitration clause. The contractor not 
only submitted to the arbitration of the per- 
son appointed to act as arbitrator but also 

forward a counter-claim i 


for filing the award and only 
when the award went against him sought 
to set aside the award on the ground 

the arbitrator was not competent to act in 


that capacity. It was on those facts that 
Chief Justice Chakravartti held that the 
rule estoppel bound the contractor and 


prevented him from contending that the 
arbitrator was not qualified under the terms 
of the agrorment to arbitrate in the dispute. 
Obviously the facts of that case are distin- 
gouhable as in the present case the distri- 
tors even before the award was made 
asked the arbitrators not to proceed with 
the making of the award as the reference 
before them was a unilateral one, Similarly 
no assistance can be derived by the learn- 
ed Counsel for the respondents from the 
case of Union of India v. Ch. Radhanath 
Nanda, AIR 1861 Orissa 148. In that case 
the parties had participated in the proceed- 
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ings before the arbitrator and what was held 
by the Orissa High Court was that any o 
the parties could not subsequently challenge 
the arbitrator’s jurisdiction on the ground 
that he did not possess the qualifications re- 
quired by the arbitration clause. 

14, In the case of Pioneer Engi- 
neering Works v. Union of India, AIR 1959 
Pat 874, also referred to by Shri Daya 
Krishna, a Division Bench of the Patna High 
Court observed that it is well settled that a 
Court will not permit any of the parties 
to act in such a way as to obtain benefit of 
an award if it is in his favour and endea- 
vour to set it aside if it is not. So far as 


the present appellants are concerned it can- 
not be said that they wanted to obtain the 


benefit of the award if it was in their 
favour. As mentioned above before making 
the award the arbitrators were told not to 
proceed with the reference. This case is, 

erefore, equally unhelpful. The case of 
Delhi Vanaspati Syndicate v. Bha Das 
Fagir Chand, 1971 RCR 472 = (AIR 1972 
Delhi 17), songht to be relied upon, did 
snot relate to arbitration proceedings, 

15. From the facts of the present 
case it cannot be said that the appellants 
had assented to the terms of the reference. 
When the Managing Director of the produ- 
cers app he did not say a word about 
his giving consent to the terms of the re- 
ference and before the award was made the 

lucers sent a letter esting the arbi- 
trators not to proceed with the arbitration 


proceedings. 

16. In the case of Thawardas 
Pherumal v. Union of Tadia AIR 1955 SC 
468, the Supreme Court made the following 
observations:— 

“A reference requi the assent of 
‘Both’ sides. If one side is not prepared to 
submit a given matter to arbitration when 
there is an agreement between them that it 
should be referred, then recourse must be 
had to the Court under Section 20 of the 
‘Act and the recalcitrant can then be 
compelled to submit the matter under sub- 
section (4). 

In the absence of either, agreement by 
‘both’ sides about the terms of reference, or 
an order of the Court under Section 20 (4) 
compelling a reference, the arbitrator is not 
vested with the necessary exclusive jurisdic- 
tion, 


Therefore, when a So of law is 
the point at issue, unless ‘both’ sides ‘speci- 
fically’ agree to refer it and agree to be 
bound by the arbitrator’s decision, the juris- 
diction of the Courts to set an arbitration 


17. Recently a Full Bench o 
Court had an occasion to consider whether 
the above reproduced observations of 
Lordships of the Supreme Court were ap- 
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plicable in respect of all arbitrations or were 
confined to an arbitration only with refer- 
ence to a geia of law, The Full Bench 
held that the observations of the Supreme 
Court covered cases not only of reference 
of a question of law to arbitration but of 
all references to arbitration. The last para- 
graph in the quotation given above was 
stated to be only an application of the gene- 
ral observations in the previous two para- 
graphs to a question of law which was 
sought to be raised in the case before the 
Supreme Court. The Full Bench also held 
that the existence of an agreement to sub- 
mit a given matter to an arbitration is not 
enough to make a reference to arbitration 
‘a valid reference unless both sides have as- 
sen to the reference at the time when 
the reference is to be made” and that in 
the absence of a reference of the dispute by 
both parties, approach to the Court under 
Section 20 of the Arbitration Act is “a 
must”. It was further clarified that where a 
contract between the parties contains what 
may be called an arbitration clause to refer 
future disputes to arbitration and such a 
dispute arises then a reference has to be 
made to arbitration within the meaning of 
Section 2 {e) of the Arbitration Act and at 
that stage “there should be a consent of 
both the parties.” 


18. The reference to arbitration 
having unilaterally been made by the exhi- 
bitors alone and no consent to the terms of 
the reference having been given by the 
other side the reference was not competent 
without recourse to the provisions of Sec- 
tion 20 (4) of the Arbitration Act for com- 
pelling the recalcitrant party to submit to 
the arbitration pos gs. The arbitrators 
appointed by the Motion Pictures ocia- 
tion had no jurisdiction to arbitrate on the 

e on a unilateral reference made b 
one of the parties. The award made was il- 
legal and could not be made a mule of the 
Court. The view taken by the learned Sub- 
ordinate Judge, in our opinion, was not 
legally justifi 


19. The appeal is, therefore, ac- 
cepted and the arde and decree dated Feb- 
ruary 6, 19863 of the Commercial Subordi- 
nate Judge in favour of the exhibitors 
(Messrs Naaz Cinema) are set aside. In the 
circumstances of the case the parties are left 
to bear their own costs throughout, 


Appeal accepted. 
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Constitution of India, Art. 226 — Ten- 

„ant not availing of opporhiiy given to 
ority in sega 

vement an 
Clearance) Act (1956), S. 19 to pay arrears 
of rent — Competent Authority -grantin 
permission to landlord for execution o 
eviction order — Tenant is not entitled to 


any relief under Art. 226 — (X-Ref:—. 


Slum Areas (im 
Act (1956), S. 19). 
) (Delhi), Foll: 
Cases Referred: Chronological Paras 
1970 Ren CR 404 = ILR (1969) 
Delhi 1016 (FB), Digambar Prasad 
v. S. L. Dhani 15 
R. K. Makhija, for Petitioners; M. L. 
Mehra, for Respondents. f 
pornon was 
am. Subse- 


ORDER :— This writ 
originally filed by Khia 
quently, he died and his legal representa- 
tives were brought on record as petitioners 
in the writ petition, 
2. Khia Ram filed this writ peti- 

tion praying for the issuance of an appro- 
i it quashing two orders (Annexures 
C and ©), dated 31-7-1964 and 26-8- 
1964, passed by Shri Manohar Lal, Com- 
etent Authority under the Slum Areas 
tonatovernent and Clearance) Act, 
The respondents to the writ petition are: 
(1) Durga Parshad, (2) Smt. ` 
wife of Durga Parsha (8) Smt. Promila, 
daughter of Durga Parshad, and (4) Shri 
Manohar Lal, Assistant Commissioner 
(Slum) with powers of Com 
rity under the Slum Areas Act, 1956. 


3. Khia Ram was a tenant of the 
aforesaid respondents Nos. 1 to 3 in res- 
pect of a shop No. 5464, Ward No. VL 
situated in Chandni Chowk, Delhi, on a 
rent of Rs. 193.81 p. per month. He was 
carrying on cloth business in that shop. 


4, On 18-1-1961, a creditor of Khia 


provement and Clearance 
1970 Ren CR 47 
(Para 15) 


Ram, M/s. jara Lal Radha Kishan & 
Company, Cloth Merchants of Kaira Su- 
bash, Chandni Chowk, Delhi, filed an 


lication under Sections 6, 7 and 9 of 
Provincial Insolvency Act for declaring 
_ Khia Ram and his sons as insolvents. By 
an order, dated 22-2-1961, the Toson 
udge, Delhi, appointed one Shri fedis 
hargawa as interim Receiver, an the 
said interim Receiver took possession of 
the assets of Kbia Ram and his sons in- 
cluding the shop in question. It was stat- 
ed in the writ petition that a sum of 
Rs. 24,000/- was since recovered by the 
interim Receiver, and the amount has been 
lying in the Insolvency Court. 


5. Respondents Nos. 1 to 3 filed 
an application in the Court of Shri Asa 
Singh Gill, Rent Controller, Delhi, for 
eviction Khis Ram from the shop in 
question on the grond of non-payment of 
rent. On 3-4-1963, the Rent ontroller 
passed an order for eviction on the said 
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(Annexure ʻA) on 


ement and Clearance) Act, 1956, be- 
Pore the Competent Authority (respondent 
No. 4) for permission to execute the order 
for eviction as the shop in question is in 
a slum area. 

6. Khia Ram filed a reply (Anne- 
xure B) on 27-2-1964 pleading, inter alia, 
that the shop in question was im the pos- 
session of the int Receiver, that a sumi 
of Rs. 24000/- recovered by the interim 
Receiver was lying in the Insolvency Court 
and that respondents Nos. 1 to 8 could 
make an application to the Insolvency 
Court for the payment of the arrears of 
rent that may be legally due to them. He 
also pleaded that Parshad (respon- 


dent No. 1) had filed previously an appli- 
cation Praying that possession of the 
in dispute given to him, that Durga Par- 


shad admitted in that application that the 
interim Receiver was liable to pay .the rent 
but that Durga Parshad did not pursue the 
said application. Khia Ram er plead- 
ed that respondents Nos. 1 to 8, who were 
fully aware that all the assets and the shop 
in question were taken possession of by 
the interim Receiver, should not be per- 
mitted to harass him by seeking an o; 
for payment of arrears of rent against i 
and that they may be directed to impl 
the interim Receiver as a to the ap- 
plication for eviction as the said Receiver 
d taken possession of the assets and the 
and was thus a necessary party. 


the petitioners, with counsel. Counsel for 
the ndent, Eviction order has been 
obtained against the respondent on ground 
of non-payment of arrears of rent. A 

sum of eee a g at 11,000 ate 
outstanding against respondent. 
respondent has been directed to pay 
Rs. 1000 on the next date. The petitioner 
has been directed to file replication if ne- 
cessary. Case is adjourned to 7-5-84. Par- 
ties have been directed to appear beforé 
Shri Manohar Lal, Asstt. Commissioner, 
5-B, Tibbia College, New Delhi, say 


Cc. A 

On 7-5-1964, th Comp grees 
e ipetent i 

passed an order in the following terms:— 

“Present: Petitioner with counsel. Son 

of the respondent with counsel. On the 

last date orders were passed asking the 


respondent to make payment of a sum of 
Rs. 1000 today. The respondent has filed 


an application that he is arranging to draw 
a sum of Rs, 1000 from the fudge Insoly- 
ency Estates and would pay the amount as 


soon as he gets it He requests for time, 
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Time is allowed, Case is bas to 
28-5-64, 


“(Mohan 3 Lal 


a 
8. e order sheets 
in the dicta of the case received 
from the Competent Authority that the 
case was adjourned from 285-1964 to 
23-6-1964. None of the ies was pre- 
sent on that date, and notices were direct- 
ed to be issued to both the parties for 
80-6-1964. On 30-6-1964, Durga Parshad 
ent in person but none appeared 

for Khia Ram. The Competent Authority 

a ced the issue of a notice to Khia 
Ram for 14-7-1964. It was added in the 
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but none appeared for Khia Ram. The 
uthority ordered fresh notices 
dental address by routed post, one 
address by regist ost, one 
through Process Server, one to be. p 
on, the suit premises in the preneo 1 ban see 
independent witnesses, and the 
address of his counsel. On ° oT- 7.1969, 
Durga Parshad bh present in person, but 
none appeared for Khia Ram. On 27-7- 
1964, some officer in the office of the Com- 
petent Authority made a note in the order 
sheet as under:— 

“Present: Petitioner with counsel. 
None for the respondent. C. A. was to 
attend an oe meeting at Town Hall 

to 31-7-1964. Issue notice 
to the respondents. Sd 





order that one’ notice should be soat by “27-1-1984.” 
registered post one by Process Server 8. On 81-7-19 the fe om etent 
to the residential address of Khia- Ram, Authority sed an o eae ‘ 
one notice be sent to the address of Khia in which fe ae ga ee ha 
Ram at his counsel’s office, and one notice been irregular in his ne a and set 
ted at the disputed premises. Again out the following statement showing the 
4-7-1964, Durga Parshad was, present particulars regarding service of notices 
(Contd. on Col. 2) upon him:— 
B. No. Date of Presence . Date of issue | How issued. Remarks regarding 
. of notice. . } service. 
L 7-10-63 - 27-8-63 R. A. D. Not delivered. Left 
wio address, 
18-8-63 P. S. Not delivered. Not 
f available at house. 
2. 6-11-63 — 20-10-63 P.S. Not delivered. Not 
available at house. 
8. 21-11-68 _ 18-11-63 P.S. Pasted at disputed pre- 
4, 9-12-63 Son of the - _ 
respondent 
5. 6.2.64 unse. — _ 
6," 27.2-64 Counsel . ~ — 
Te 16.3-64 Counsel =- poen 
8. 1-5-64 Counsel - “a 
9. 28-5.64 — l = sl 
10. 23..6.64 — 4.6.64 P.S gr locked. Not de- 
vere: 
ik. 30-86-64 — 28.6.84 P.S. Left the premises. Not 
oe eyo tives: N 
R. A. D. w/o a ot 
12, 14.764 8-7-84 k p Șeliverod. À 
. S. e house. ot 
ai delivered. 
8-7-64 P. 8. gree the disputed 
remisses. 
8.7. Cjo counsel Out of station. 
a om -84 R A.D Left w/o address. Not 
1B. 27.7-64 18-7 fey 
15-7-864 P.S Left w/o address. 
15.7-64 P.S Pasted at disputed pre- 
15-7-64 Cjo counsel Saw the notice but did 


not Ven 


268 Delhi [Prs. 9-11] 
gainst the date 


The particulars noted as a 
27-7-1964 show that Khia Ram had left 
without giving address and fresh notices 
for 31-7-1964 were not delivered to him. 
One notice was pasted at the disputed pre- 
mises while the notice sent at his counsel’s 
address was seen by the counsel who, how- 
ever, did not receive the same. The result 
was that Khia Ram was not present before 
the Competent Authority on 81-7-1964. 
The Competent Authority observed in _ his 
order that during the entire proceedings 
Khia Ram did not make any payment to- 
wards the arrears of rent, that ia Ram 
had stated that the shop in question was 
in possession of the Insolvency Court and 
he was trying to draw money from that 
Court and pay to Durga Parshad, but that 
no payment had so far been made. ‘The 
Competent Authority proceeded to observe 
that the Act provides protection to the ten- 
ant, but the tenant must pay the rent, that 
in a case where a decree tor eviction has 
been obtained on grounds of non-payment 
of rent, only way to provide protec- 
tion to the tenant was to permit him to 
clear the arrears in instalments, that such 
opportunity was afforded to Khia Ram but 
he did not avail of it, that out of the four- 
teen days of hearing fixed in the case, 
Khia Ram did not oder any payment to 
Durga Parshad on even a dade. date, that 
the same clearly indicated that Kbia Ram 
had no intention to make payment of the 
arrears of rent, and that in the circumstan- 
ces it was difficult to afford Khia Ram the 
protection envisaged by Section 19 of the 
lum Areas Act. The Competent Autho- 
rity further observed that the question of 
status was never raised by either of 

two parties, that Khia Ram had never stat- 
ed that he was a poor person, and that the 
presumption, therefore, was that he was 
not a r person. The Competent Autho- 
rity added that the fact that Khia Ram 
could afford to take a shop on rent of 
Rs. 200 per month in a locality like 
Chandni Chowk, indicated that he was not 
a poor on. In the result, the Compe- 
tent Authority considered that in view of 
the above facts and the fact that Khia Ram 
had been absenting himself continuously 
from the proceedings in spite of service, 
there was no alternative but to pass ex 
parte order granting permission for execu- 
tion of the order for eviction. According- 
ly, he granted permission to respondents 
Nos. 1 to 8 for execution of the order o 
eviction obtained by them against Khia 


ie Gee E 
etition een a ing be- 
that 28-5- 


fore the on Authori 
1964 was fixed as th 


28-5-1964 was, therefore, declared 
holiday, that on 29-5-1964 he sent his son, 
Jhonki Das, to the office of the Competent 
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Authority to enquire about the date fixed 
or his case, and his son informed him 
that he (the son) had met the Reader of 
the Competent Authori 


and was told 
that no date had been fixed and intimation 
of the date fixed would be sent to Khia 
R that as Khia Ram had alreacly shift- 
sd Sees the previous residence to premises 
No. 65-A, Romesh Nagar, New Dalhi, his 
son furnished the fres address to the ` 
Reader so that the notices may be served 
on Khia Ram at that fresh address, i 
that no notice of any date of hearing was 
received by him ereafter. He fie 
stated in the writ petition that on 4-8- 
1964 he happened to pass in front of the 
shop in dispute and saw a notice pasted 
on the closed shop, that he being illiterate 
removed the notice and took the same to 
his counsel who told him that the notice 
was for 27-7-1964 which had already pass- 
ed, that his counsel i the record 
of the Court on 58-1 and it transpir- 
ed that on 31-7-1964 permission was grant- 
ed to respondents Nos, 1 to 8 to execute 
the order of eviction, that it further trans- 
pired on inspection of the Court record 


` that no notice for appearance before the 


Competent Authority was served upon him 
after 28-5-1964 and that there was an order 
on record, dated 27-7-1964, in which it 
was mentioned that notice should be issu- 
ed to him for 31-7-1964 but that no such 
notice for appearance on 31-7-1964 was 
issued though the record contained a dupli- 
cate notice prepared by the office for = 
ing served on him to apear before the 
Competent Authority on 81-7-1964. 


Il. Thereupon, Khia Ram fled mi 
application (Annexure ‘D’) on 7-8-1964 be- 
fore the Competent Authority praying that 
the ex e order (Annexure ‘C’)- dated 
81-7-19 be set aside. But, by an order 
(Annexure ‘F’), dated 26-8-1964, the Com- 
petent Authority rejected the said applica- 
tion declining to set aside the ex parte 
order. It apies that the counsel for 
Khia Ram, while pointing out to the Com- 
petent Authority, inter alia, that no notice 
was sent to ia Ram as per the order, 
dated 27-7-1964, and therefore the ex 
parte order passed on 31-7-1964 should be 
set aside, stated before the Competent Au- 
thority that Khia Ram would need about 
six weeks time to arrange payment of 
Rs. 1000 as already ordered an ay- 
ment of the outstanding amount of about 
Rs. .12000 would be: cleared in about a 


. 1 to 3 appears to have 
that the amount of rent then 
outstanding would be about Rs. 14000 
that he was present on 27-7-1964 and the 
order to issue a notice was not recorded 
in his presence, that Khia Ram was free to 
agitate the matter in Higher Courts, that 
it was the duty of Khia Ram to find out 
the next date fixed for the case as 28-7- 
1964 was declared to be a holiday, and 


pou 
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that Khia Ram was not likely to create a 
slum on eviction. After referring to the 
said respective contentions, the Competent 
Authority observed that the main thing 
was the payment of rent, that Khia Ram 
had not so far proved his bona fides on 
that point and should,. therefore, make a 
payment of at least a sum of Rs. 8000 in 
a week’s time that the counsel for Khia 
however, stated that his client would 

not able to make the said payment in 
such a short period of time, that the coun- 
sel for respondents Nos, 1 to 3 agreed to 
reduce the amount of Rs. 8000 to Rs. 7000 
if Khia Ram makes payment within a week. 
but that the counsel for Khia Ram stated 
that even that would not be possible. In 
those circumstances, the Competent Au- 
thority rejected the A poea and afirm- 
ed the order which he had passed on 
81-7-1964. : 
12. Feeling aggrieved, Khia 
hereinafter referred to as the 


Rami 


1964 and 26-8-1964. As already stated, 
Khia Ram died during the pendency of 
the writ petition, and legal representa- 
tives came on record as petitioners. In 
sition to the writ petition, a counter- 
davit of respondent No. 1 was filed on 
behalf of respondents Nos. 1 to 3. 


138. Out of the two impugned 
orders, the order (Annexure ‘E’), dated 26- 
8-1964, was passed by the Competent Au- 
thority on the application (Annexure D} 
for setting aside the earlier ex parte order 
(Annexure ‘C), dated 81-7-1964. The 
question for consideration by the Campe 
tent Authority in that application was whe- 
ther there was sufficient cause for the non- 
appearance of the petitioner before the 
Competent Authority on 31-7-1964. .The 
case of the petitioner was that the petition 
for eviction originally stood pa to 28- 
2-1964, that the same was, however ad- 
journed as 28th February, 1964 was de- 
clared as a holiday on account of the pass- 
ing away of the then Prime Minister, that 
there was a note in the order sheet made 


: 


auan 


allegations were not 
Competent Authority in his 

26-8-1964. But, stating that 
question was about the payment of the 
arrears of rent by the petitioner, and that 
the petitioner was not prepared to make 
that payment the Competent Authority de- 
ened: to set aside the ex parte order. As 
the Competent Authority had not consider- 
ed the ground pleaded the petitioner for 
setting aside the ex e order, Shri Ma- 
khija, learned counsel for the petitioner, 
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contended that the Competent Authority 
failed to consider and give his finding re- 
garding the aforesaid ground pleaded by 
e petitioner and the order of the Com- 
petent. Authority should, therefore, bs 
quashed. The argument prima facie ap- 
ears to be plausible, but has really no 
orce in view of the reason given by the 
Competent Authority for declinin ing to set 
aside the earlier ex parte order. The said 
reason was that the petitioner had not paid 
the arrears of rent and his counsel expres- 
sed the inability of the petitioner to pay 
the same within the time mentioned by 
the Competent Authority. 


14. In this connection, a few facts 
have to be referred to. As stated already 
in the narration of the facts, an order was 
passed by the Competent Authority on 
16-3-1964 directing the petitioner to pay 
Rs. 1000 on the next date of hearing viz. 
7-5-1964. A large sum of arrears exceed- 
ing Rs. 11000 was outstanding against the 
petitioner even by the date of t order. 
On 7-5-1964, the petitioner filed an appli- 
cation stating that he was arranging to 
draw the sum of Rs. 1000 from the Insolv- 
ency Court and that he would pay the 
amount of Rs. 1000 as soon as he receives 
the same. His application was allowed on 
7-5-1964 and er time for payment was 

anted till 28-5-1964. But, the petitioner 
id not make the payment of 1000 
either by 28-5-19 or even thereafter. 
Thus, the petitioner did not comply with 
the order of the Competent Authority re- 
gerding the payment of arrears of rent. 

his order Annei ‘C), dated 81-7- 
1964, the Competent Authority took the 


` default of the petitioner into consideration, 


and taking the view that although Slum 
Areas (Improvement and Clearance Act 
provides Pn to the tenant, the ten- 
ant would be given the protection only if 
he pays the arrears of rent, that though 
the petitioner was afforded an opportunity 
to make the payment, he did not avail of 
it, that the. petitioners conduct indicated 
that he had no intention to make the pay- 
ment of the arrears of rent, and that it was 
therefore difficult to afford him the protec- 
tion envisaged by Section 19 of the Act, 
the Competent Authority passed the order 
of eviction. Again on 26-8-1964, the 
Competent Authority, in view of the large 
amount of arrears of rent of about Rupees 
12000 or Rs. 14000 outstanding by that 
date, required the petitioner to make a pay- 
ment of Rs. 8000 within a week. But, the 
counsel for the petitioner stated that the 
petitioner would not be able to make that 
ayment. The counsel for respondents 
os. 1 to 3 then offered that the amount 
may be reduced even to Rs. 7000 if the 
petitioner makes the payment within a 
week. But, the counsel for the petitioner 
stated that the petitioner would not be 
able to pay even the amount of Rs. 7000 
within a week. Thus, the Competent Au- 
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thority gave a fresh opportumity to the peti- 
ee t the latter did not avail of it. 
It was in those circumstances 


petant Authority expressed view that 
e petitioner-tenant would be given pro- 
tection under the Slum Areas prove- 


ment and Clearance) Act only if he pays. 


the arrears of rent, and since the petitioner 
failed to avail of the opponit aye to 
him to pay the arrears, declined set 
aside the earlier ex parte order. 

15. The aforesaid view of the 
Competent Authority has to be held to be 
correct in view oe the observations of a 
Full Bench (H.-R, Khanna, C. J., V. S. 


Deshpande and S. Rangarajan, | TH) of of EA 


Court in Digambar Pras 
1970 Ren CR 404 (FB) (Delhi). w mit 
case, a decree for ejectment’ was passed 
against a tenant on the ground of 
payment of rent. The tenant failed to Ay 
arrears of rent even in the proceedings 
under Section 19 of the Slum Areas (Im- 
provement and Clearance) Act. -The Com- 
petent Authority granted permission a 
execute the ejectment decree against 
tenant on the ground that the tenant failed 
to pay the arrears of rent, and did not con- 
sider the question of the status of the ten- 
ant ie. whether alternative accommodation 
within the means on the tenant. would be 
available to him if he were evicted, The 
tenant filed a writ petition in this Court 
challenging the said order of the Compe- 
tent Authority on the und ‘that the Com- 
petent Authority had failed to consider his 
status and his means to get an alternative 
accommodation. It was held by the Full 
ess that the tenant could not insist up- 
cenana of a premises without pay- 
mont of rent, and that the conduct of the 
tenant is not paying te rent disentitles 
him to any relief under Article 226 of the 
Constitution. The learned Chief Justice 
observed in his judgment as follows:— 


“In our opinion, the above conduct of 
fhe pene to pay the arrears of 
rent) disentitles him to obtain the relief 
sought by him in this petition under Arti- 
cle 296 of the Constitution of India) The 
petitioner in the present case seeks a writ 
af certiorari i Be aa of the 
Competent Authority. e t such a 
writ is in the. discretion of the court and 
the petitioner is ae a to it as a mat- 
ter of course. ion has to 
be ana 2 diay to further the cause 
ot arbitrarily and cas 
y oe in a manner which results in 
manifest injustice. The court would be 
justified in declining to exercise such a dis- 
cretion in the petitioners favour where he 
does not come to the court with clean 
eae a ioe conduct aaa ae is such that 
woul in e and unjust to grant 
him the relief. “The 1 payment of rent is an 
essential requisite of the occupation of pre- 
mises by the tenant. A tenant - norm 
cannot insist upon occupation of a 
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` the said disposal 


ses _ without payment of rent. Tho court 
in any event would be ae to exercise its 
discretion in favour of a tenant who in 
spite of opportunity offered to to 
pay the arrears of rent, ee other: ap- 
proach would have the effect of putting & 
premium on the default committed by a 
tenant.” 


The above observations fully support the 
view taken by the Competent Authority in 
the present case. They, in any case, pre- 
clude interference under Article 226 with 
the impugned orders of the Competent 
Authority in view of the failure the 
petitioner to pay the arrears of rent. : 


16. It is true that the Competent 
Authority did not consider the contentions 
of the parties re g the reason for the 
aoe pearance of the petitioner before 

bps Authority on 31- Et ee and 
te -finding. Apparently, N he Compe- 
tent Authority felt that even if the exp 
nation of the potione for Ta non- appear 
ance on 81-7-1964 was accepted, the only 
‘result would have been to set aside the 
ex parte order paal against the petition- 
er and to dispose of afresh the application 
of respondents Nos. 1 to 3 for permission 
to execute the order of eviction against 
the petitioner, and that in the course of 
i the main question of pay- 
meu a arrears of eae oad have arisen 
an e petitioner wo ve been requiř- 
ed to pay the arrears of rent. That was wh 
he observed in his order, dated 26-8-19 
that the main thing’ was the payment of of 
rent gave a fresh opportunity to the 
tioner to pay at least Rs. 7000 out o: ho 
arrears of rent in order to show bona 
fides, which the petitioner, ao did 


not avail of. ea no purpose 

would have oe the 

explanation of the ee setting aside 

the ex parte order, dated 8 81-7-1 Ae 

again -passing an order pang Pome 

sion for execution of the order evitan 
of his 


against the petitioner on the ground 
failure to pay the arrears 


therefore no force in the contention of 
Shri Makhija that the order of the Com- 
etent Authority, dated 26-8-1964 should 
quashed on the ground that he had not 
a ep the explanation of the petitioner 
for his ano irpan on 31-7-1964 and 
ae ps finding thereon. 
Shri Makhija also . contended 
ip nega Authority should not 
petitioner to pay the ar- 
rears oe rent as the petitioner was in insoly- 
vent circumstances and all his assets includ- 
ing the shop in dispute were in the pos- 
session’ of the interim Receiver. appointed 
in the course of the proceedings for the ad- 
oanien, of the petitioner as an insolvent. 
has to be stated here that Shri Makhija 
himself stated before me that the eae 
was adjudicated as insolvent sometime to- 
wards the end of the year 1964, that he 
went up in appeal to the Court of the 


ALR 


1972 Bhagwantl v. 


Additional District Judge, and that the Ap- 
pellate Court allowed the appeal sometime 
in March, 1966, and dismissed the applica- 
tion filed by the petitioners creditor for ad- 
fudication of the petitioner. It is therefore 
clear that when the order, dated 16-3-1964, 
was passed by the Competent Authority. 
Directing the petitioner to pay Rs. 1000/- 
out of the arrears of rent then outstanding, 
and on 31-7-1964 when the impugned ex 
parte order was passed as well as on 26-8- 
1964 when the other impugned order dec- 
ining to set aside the ex parte order was 
passed, the petitioner had not yet been ad- 
judicated as an insolvent and only an inte- 
rim Receiver was appointed, Admittedly, a 
sum of Rs. 24000/- recovered by the inte 
rim Receiver was lying in deposit in the 
Court of Insolvency. It was quite open to 
the petitioner to take suitable steps in the 
Taoa Court for directions to the inte- 
rim Receiver regarding the payment of the 
airears of rent directed by the Competent 
Authority. In fact, the petitioner filed an 
application before the Competent Authority 
in which he stated that he was arrang- 
ing to draw a sum of Rs. 1000/- from the 
Insolvency Court, and that he would pay 
the amount as soon as he gets the same. 
The Competent Authority granted time to 
the petitioner for that purpose on 7-5-1964. 
But, the petitioner does not appear to have 
taken any steps before the Court of Insol- 
yency regarding the payment of the arrears 
of rent as directed by the Competent Au- 
thority. There is thus no force in the argu- 
ment of Shri Makhija. 

18. For the above reasons, there is 
no valid ground for interference under Arti- 
cle 226 of the Constitution with either of 
the impugned orders of the a eee Au- 
thority (Annexures ‘C and ‘E’), dated 31-7- 
1964 and 26-8-1964. The writ petition, 
fails, and is dismissed but in the circums- 
tances without costs. 

Petition dismissed. 
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T. V R. TATACHARI, J. 
Smt. Bhagwanti and another, Appel- 
lants v. Haveli Ram, Respondent. 


S. A. O. No. 356 of 1968, D/- 14-1- 
1972 against Order of M. L. Jain, Rent 

Control Tribunal, Delhi, D/- 6-6-1968. 
(A) Delhi Rent Control Act (59 of 
1958), Sec. 14 — Even where the tenancy 
commenced prior to 1-12-62 when the T. P. 
Act was made applicable to Delhi and Sec- 
tion 106 was, therefore, not applicable a 
reasonable notice of about fifteen days ter- 
minating the tenancy is essential before fl- 
ing an eviction petition. AIR 1971 Delhi 98 

and 1971 Ren. CJ 108 (Delhi), Rel on, 
(Paras 6, 10) 
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(B) Delhi Rent Control Act (59 of 
1958), Sec. 14 — A notice requiring the 
tenant to pay the arrears of rent within two 
months of the receipt of notice failing which 
an eviction petition would be filed is a 
notice of demand of arrears of rent and not 
a notice of termination of the contractual 
tenancy. — (X — Ref: — T. P. Act, Sec- 


tion 106). (Para 6) 

(C) Delhi Rent Control Act (59 of 
1958), Section 14 —- Eviction petition — 
Plea of absence of notice terminating 


tenancy not raised by tenant in written state- 
ment not being aware of legal position — 
Plea sought to be raised later in view of 
subsequent Supreme Court decision — Plea 
if can be deemed to have been waived. 


Where in an eviction petition the tenant 
did not raise the plea of absence of notice 
terminating the tenancy in his written state- 
ment as he was not aware that such notice 
was necessary before filing an eviction peti- 
tion but became aware subsequently when 
the Supreme Court decision was reported 
and sought to raise the plea shortly there- 
after, he cannot be deemed to have waived 
the plea of requirement of notice by not 
raising it in the written - statement. AIR 
1971 Delhi 98, Rel. on; AIR 1971 Delhi 
800, Dist. (Para 7) 

(D) Delhi Rent Control Act (59 of 
1958), Sec, 14 — In an eviction petition 
even if the tenant denied the relationship 
of landlord and tenant in his written state- 
ment it is open to him to take the alterna- 
tive plea of absence of service of notice of 
termination of the tenancy. (Para 9) 


(Œ) Delhi Rent Control Act (59 of 
1958), Sec. 88 — Eviction petition under 
Sec. 14 — Application by tenant to amend 
written statement for raising plea of ab- 
sence of notice terminating tenan 
Order dismissing application is app 
(X—Ref: — Civil P, C. 

R. 17). 

A notice terminating the tenancy being 
essential before filing an eviction petition 
under Section 14, the tenant has a right to 
raise the plea of absence of notice and the 
order of the Rent Controller dismissing the 
tenant’s application to amend e written 
statement for mae the plea of absence of 
notice is not merely intatlocitary and pro- 
cedural but is one affecting the tenant's 
right and as such is appealable under S. 88. 

(Para 11) 
Cases Referred: Chronological Paras 


AIR 1971 Delhi 98 = 1970 Ren CJ 
685, Batoomal v. Rameshwar Nath 
6, 7, 10, 11 
AIR 1971 Delhi 800 = 1971 Ren CJ 
284, Munilal v. Nand Lal 
1971 Ren CJ 108 = (1971) 78 Pun 
LR (D) 241, Boota Ram v. Balmukund 6 
AIR 1967 SC 799 = 1967 Delhi LT 
1l, Central Bank of India v. Gokal 
Chand 


able. 
1. Sec. 96 and O. 6, 


272 Delhi [Prs. 1-4] 
AIR 1967 SC 1419 = (1 1 SCR 
475, Manujendra Dutt v. endu 


Prosad Roy Chowdhury 8, 7, 1 
1966 Delhi LT 262 = ILR (1966) 2 
Punj 862, Central Bank of India v. 
Gokal Chand 
AIR 1949 Mad 780 = 1949-1 Mad LJ 
412, Krishnamurthy v. P arathy f 
Pt. Mahraj Kishan, for Appellants; 
Diwan Chand Chatwal, for Respondent. 
MENT :— This second 
een filed by the tenants, Shrimatl 


has 

Bhagwanti and Arjan Dass, against an order 
of Shri Moben Dal Jai Rent Control 
Tribunal, Delhi, dated 


appeal 


6 June, 1968, in 
Rent Control Appeal No. 4 5 of 1968, 


said appeal as 


. P. Chowdhary, Additional Con- 
Delhi, dated 3rd May, 1968, ap- 
ed from, was only ural and 
interlocutory in nature as such was 
not appealable under Section 38 of the 
Delhi Rent Control Act, 1958. 


2. Haveli Ram, claiming to be the 
landlord in respect of Quarter Nos 13-14, 
Block No. 20, Moti Nagas, New Delhi, fil- 
ed a petition, dated 27th December, 1965, 
on 8rd January, 1966, before Shri A. P. 
Chowdhary, Additional’ Controller, 
for eviction of three alleged tenants in res- 
pect of the said premises, viz. (1) Shrimati 
Bhagwanti, (2) Sunder Dass son of Durga 
Dass and (8) Arjan Dass, under cls. (8) (sic) 
and (h) of the -proviso to sub-section (1) of 
Section 14 of the Delhi Rent Control Act, 
1958. In column 18 (b) of the applica- 
ton, the heading of which was “whether 
notice required has been given and if so, 
particulars thereof (copies of such notice 
and the tenants’ reply, if any, should be 
furnished)”, it was stated as under:— 

“Notice given, although not ired.” 
The alleged tenants fil their oe 
written statement on 8th March, 1966 in 
opposition to the application for eviction. 
In ly to the allegation in paragraph 18 
D, i was stated in the written statement 
“no notice had been received the 
answering respondents.” The alleged ten- 
ants also denied that there was any rela- 
tionship of landlord and tenant between 
the parties, and pleaded that Bha ti 
was the owner of the ises in ute 
and was in possession of the same. 


8. On 27th December, 1967, the 
evidence of A.W. 1 was recorded, and at 
that stage the alleged tenants filed on that 
date, an application under Order 6, Rule 
17 of the Code of Civil Procedure stating 
that In a recent judgment reported in 
Manujendra Dutt v. Purnendu Prosad Roy 
Chowdhury, AIR 1967 SC 1419, it had 
been held by the Supreme Court that 
notice under Section 106 of the Transfer 
oe Ae ee ae to 
an the alleged relationship of - 
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lord and tenant and the landlord could 
not sue for eviction without complying 
with the said requirement and they 
should, therefore, be permitted to take the 
lea of absence of a notice of termination, 
amendment of their written statement. 
e said application was opposed by the 
landlord, Haveli Ram. He filed a <xeply, 
dated 10th January, 1968, stating that the 
decision of the Supreme Court was inap- 
plicable, and that in any case a valid notice 
terminating the tenancy was issued by 
him, but that the same was refused the 
alleged tenants. By his order, dated 8rd 
May, 1968, the Additional Controller re- 
jected the said application on the nds 
that it was e v late, that the 
amendment was allowed the alleged land- 
lord would be obliged to withdraw his ap- 
plication for eviction, that if the alleged 
tenants had raised the said objection either 
in the beginning or at an earlier date, the 
alleged landlord would have withdrawn his 
application for eviction and filed a fresh 
petition after serving the necessary notice, 
that an award of damages would not ade- 
quately compensate the alleged landlord 
as his petition would me wnmaintain- 
able, that the notice mentioned in column 
18 (b) of the pleadings was a notice re- 
under the provisions of the Delhi 
ent Control Act and not a notice con- 
ag snes by Section 106 of the Transfer 
of Property Act, and that since the all 
tenants had denied that there was a rela- 
tionship of landlord and 
the es, the amendment, if allowed, 
would amount to introduction of not only 
a new case, but also an inconsistent case. 


4, Against the said order, Shrimati 
Bhagwanti and Arjan Dass preferred an 
appeal under Section 88 of the Act to the 

urt of Shri Mohan Lal Jain, Rent Con- 
trol Tribunal, Delhi. Haveli Ram was 
impleaded as respondent No. 1, and Sunder 
Dass was impleaded as respondent No. 2 
in the Aopoa with a note that there was 
no such person as Sunder Dass son of 
Dass. By his order, dated 6th June, 
1968, Shri Mohan Lal Jain, observing that 
he felt inclined to agree with the reason- 
ing adopted by the Additional Controller, 
held that once the alleged tenants waived 
the plea of requirement of service of notice 
terminating the tenancy, they were not 
entitled at a later stage to set up that plea, 
and that even otherwise, the counsel f 
the alleged tenants conceded before him 
that the tenancy in dispute was of a period 
prior to December, 1962, when the Trans- 
er of Property Act was made applicable 
to the Union Territory of Delbi, 
was thus obvious that the strict 
of Section 106 of the Transfer of Pro 
Act had no application. He further hel 
that the impugned order of the Additional 
Controller, being only proced and inter. 
locutory, was not appealable, as decided 
in the Central Bank of India y. Gokal 


and it 
isions 


1972 


Chand, 1966 Delhi LT (Vol. H) 262 (HC), 
and that, considered from any angle, the 
appeal had no merit. He accordingly dis- 
missed the appeal. It is against the said 
appellate order that the resent second 
appeal has been filed by Shrimati Bhag- 
wanti and Arjan Dass. Sunder Dass was 
originally shown as second respondent in 
the memorandum of second appeal. Sub- 
sequently, the appellants moved an appli- 
cation, C. M. No. 25-J of 1968, praying 
that the name of Sunder Dass, respondent 
No. 2, may be struck off from the memo- 
randum of second appeal. The said ap- 
plication was allowed by S. N. Shankar, J. 
on 16th genuen, 1969. Thus, Haveli Ram 
is now the sole respondent in the second 
appeal, 


5 As stated above, the Rent Con- 
trol Tribunal based its order on three 
grounds, viz. (1) that when once the alleg- 
ed tenants waived the plea of requirement 
of service of notice terminating the ten- 
ancy, they were not entitled to set up that 
plea again at a later stage; (2) that since 
the tenancy in the instant case had admit- 
tedly commenced prior to December, 1962, 
when the Transfer of Property Act was 
made applicable to the Union Territory of 
Delhi, the provisions of Section 106 of the 
said Act had no application; and (3) that 
the order of the Additional Controller was 
only procedural and interlocutory and it 
was not, therefore, appealable. Pandit 
Maharaj Kishan, learned counsel for the 
appellants-tenants contended that the afore- 
said three grounds were erroneous and 
contrary to law. 


6. As regards the first ground, it 
is now settled by the decision of the Divi- 
sion Bench of this Court in Batoo Mal v. 
Rameshwar Nath, 1970 Ren CJ 635 = 
(AIR 1971 Delhi 98), that in the case of 
a tenancy to which Section 106 of the 
Transfer of Property Act, 1882 applies, an 
application under Section 14 of the Delhi 
Rent Control Act, 1958, cannot be filed 
without service of a proper notice under 
Section 106 terminating the contractual 
tenancy, and that even when the tenancy 
commenced prior to lst December, 1962, 
the date from which the Transfer of Pro- 
perty Act was made applicable to the 
Union Territory of Delhi, and Section 106 
is not, therefore, applicable, a reasonable 


notice of about fifteen days terminating 
the tenancy is essential (vide also Boota 
Ram v. Balmukand, 1971 Ren CJ 103 


(Delhi)). In the present case, the tenancy 
admittedly commenced prior to Ist De- 
cember, 1962, as stated in the order of the 
Tribunal. The application for . eviction 
was filed on 8rd January 1966. In para- 
prape 18 (b) of the application, the land- 
ord stated that “notice given although not 


required.” The receipt of the said notice 
was denied by the tenants in their written 
statement, The landlord produced a copy 


of the notice, Ex, A.W. 3/2, and e 
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postal acknowledgment, Ex. A.W. 3/3. The 
acknowledgment bears an endorsement 
that the notice was refused. However, a 
perusal of the notice, Ex. A.W, 3/2, shows 
that it purports to have been sent by the 
landlord’s counsel, and it was only stated 
in it that the tenant should pay the arrears 
of rent due from him within two months 
of the receipt of notice, failing 
which the counsel had instructions 
to file a petition for eviction against the 
tenants. It was thus only a notice of de- 
mand of arrears of rent and not a notice 
of termination of the contractual tenancy. 
It is, therefore, clear that no notice of ter- 
mination of tenancy was served on the ten- 
ants before the fling of the application 
for eviction. 


the 


7. The written statement was filed 
by the’ tenants on 8th March, 1966. The 
plea of absence of service of a notice of 
termination of the tenancy was not rais 
in the written-statement. It was sought to 
be raised by an application on 27th De- 
cember, 1967 after a witness, A.W. 1/1 was 
examined on that day. .It was stated in 
the application that in a recent judgment 
of the Supreme Court in AIR 1967 SC 
1419, it had been held by the Supreme 
Court that notice under Section 106 of 
the Transfer of Property Act was essential 
before filing the application for eviction, 
and it was prayed that the said plea ma 
be permitted to be raised by an amend- 
ment of the written statement. It was the 
omission to raise the plea in the written 
statement as originally filed that was con- 
sidered by the Tribunal as amounting to a 
waiver of the plea by the tenants. Shri 
Maharaj Kishan contended that the tenants 
were not aware of the legal position as 
regards the necessity of service of a notice 
of termination of tenancy on the tenants 
prior to the filing of an application for 
eviction under the Rent Control Act when 
their written statement was filed, that the 
legal position came to be known when the 
decision of the Supreme Court was report- 
ed and an application for permission to 
raise the plea was filed shortly thereafter, 
and that in the circumstances there could 
be no question of any waiver on the part 
of the tenants. There is considerable force 
in the contention of the counsel. As point- 
ed out by the Division Bench in Batoo 
Mal’s case, 1970 Ren CJ 685 = (ATR 1971 
Delhi 98) (supra) at page 644, waiver im- 
plies that the person waiving his right is 
aware of the right, and if he did not know 
of the right at all, there could be no waiver 
of it by him. Again, it was pointed out 
by the Division Bench in the same case at 
page 638 that the opinions of the Courts 
on the question whether an application for 
eviction could not be instituted before the 
contractual tenancy was terminated by a 
notice, were divided, and that no firm view 
had yet been expressed by _ this- Court. 
That was why Hardayal Hardy J. (as his 
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Lordship then was) when the case of 
Batoo Mal came initially before him, re- 
ferred the same to a larger Bench. The 
legal position became certain when the 
decision of the Supreme Court in AIR 
1967 SC 1419 (supra) was poner 
holding that the view of the High Court 
of Madras in R. Krishan Murty v. Partha- 
sarathy, AIR 1949 Mad 780, was not cor- 
rect law. The said decision of the 
Supreme Court was pronounced on 22nd 
September, 1966. By that date, the ten- 
ants in the present case had already filed 
their written statement on 8th March, 
1966. The decision of the Supreme Court 
appears to have been reported late in 
1967, and the tenants filed: the application 
before the Additional Controller for am- 
endment of their written statement on 27th 
December, 1967. Thus, the tenants . can- 
not be said to have waived their right to 
raise the plea by reason of their omission 
to raise the same in their written state- 





ment. .The Tribunal did not consider .any- 


of the above aspects. ._ 


8. Shri Chhatwal referred to the 
decision of P. N. Khanna, J. in Munilal v. 
Nandlal, 1971 Ren CJ 234 = (AIR 1971 
Delhi 300) on the. question of waiver. In 
that case, the objection regarding theab- 
sence of service of a notice of termination 
of tenancy was raised by the tenants for 
the first time in the second: appeal. The 
learned Judge held that a notice of termi- 


nation of tenancy under Section 106 of the - 
Transfer of Property Act is deemed .to be ` 


a term of the tenancy only in the absence 
` of a contract, and as the tenants did not 
raise the plea in their written statéments, 
their unwillingness to‘ take shelter under a 
plea of notice under Section 106 of the 
Transfer of Property Act amounted to an 
admission on their part that the notice was 
not required in the case of tenancy under 
which they were holami the premises, and 
in any case, it`amounted to a clear waiver 


on their part. In the present case, the 
tenants sought to raise the plea in the 
Court of the Additional Controller itself. 


The learned counsel, cannot, therefore, de- 
rive any assistance from the said decision. 


9. Shri Chhatwal, learned counsel 
for the ‘respondent-landlord, also pointed 
out that the tenants denied the relationship 
of landlord and tenant between themselves 
and Haveli Ram, and there was, there- 
fore, no point in their pleading that a 
notice of termination of. tenancy was not 
served upon them before ‘the petition for 
eviction was filed. There is no foree in 
the argument. It is true that the tenants 
denied the relationship of landlord. and 
tenant in their written statement. But, 
the plea of absence of service of notice of 
termination of the tenancy was only in 
the alternative, and it was quite open to 
them to so plead in the alternative. 

10. The second ground mentioned 
[by the Tribunal was also contrary to law. 
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As held by the Division Bench in Batoo 
Mal’s case, 1970 Ren CJ 685 = (AIR 1971 
Delhi 98) (supra), even if the tenancy had 
commenced prior to Ist December, 1962, 
a reasonable notice of termination of ten- 
ancy was essential prior to the filing of 
the application for eviction, and no such 
notice was given in the present case. 


11. Coming to the third ground 
mentioned by the Tribunal, the said ground 
also was erroneous in law. The order. of 
the Additional Controller dismissing the 
application filed by the tenants for amend- 


ment of their written statement was no 
doubt interlocutory, but was not merely 
procedural. As Taa by the | Supreme 
Court in the Central Bank of India v. 


Gokal Chand, 1967 Delhi LT 1 = (AIR 
1967 SC 799), even an interlocutory order 
passed under Section 87 (2) of the Delhi 
Rent Control Act which requires the Con- 
troller to follow as far as may be the prac- ' 
tice and procedure of a Court of Small 
Causes, is an order under the Act, and is 
subject to` epee! under Section ER 
provided it affects some right or liability 
of any party. By the application filed’ b 
the tenants before the Additional Control- 
ler, they sought to ‘raise the plea: or ab- 
sence of service of a notice of termination 
of’ tenancy before the application for evic- 
tion was filed ran them. According to 
the decision of the Supreme Court in 
Manujendra Dutt’s case, AIR 1967 SC 
1419 (supra) and the decision of the Divi- 
sion -Bench in Batoo Mal’s case, 1970 Ren 
CJ 685° = (AIR 1971 Delhi 98) (supra) 
a notice terminating the tenancy is essen- 
tial, -and an -application for eviction can- 
not be filed by the landlord under the 
Rent. Control Act without terminating the 
contractual tenancy by such a notice and 
getting a right to obtain possession of the 
remiises, ere such a notice has not 
een served, the tenant has a valuable 
right to raise the plea .of the absence of 
service of the notice.: In the present case, 
the tenants sought to raise such a plea b 
amendment of their written statement. It 
cannot be generalised that all amendments 
of pleadings are of a procedural nature. 
It is quite conceivable that there may be 
amendments which are purely of procedu- 
ral nature, and there may be amendments 
which affect the rights and liabilities of 
any of the parties. Whether an. amend- 
ment of a written ‘statement is procedural 
or not has to be judged -from the -nature 
of the’ amendment sought to be made: ‘In 
the present case, the amendment was for 
the pune of raising the plea of the ab- 


sence of a service of a notice terminating 
the tenancy prior to the filing of the ae 
cation for eviction which, if established 


would go to the root of the matter ‘an 
entitle the tenants to claim the dismissal of 
the peloton for eviction as“ not main- 
tainable. It cannot, therefore, be said that 
the amendment of the written statement 


Delhi C. &-G. Mills Co. v. Hem Chand (FB) 


‘for raising such a plea is merely procedu- 
ral. Trough mterlocutory and procedural, 
it affects the 

a dismissal of the application for eviction. 
The order of the Additional Controller in 
the present case dismissing the application 
for amendment of the written statement 
was, therefore, not merely interlocutory 
{and procedural, but was one which affect- 
jed the right of the tenants. As such, it 





was appealable under Section 38 of the 
Delhi Rent Control Act, 1958, 
12, The above discussion shows 


that the three reasons given by the Rent 
Control Tribunal were erroneous in law 
and its order dismissing the appeal based 
on the said reasons was vitiated by sub- 
stantial error of law. It there- 
fore, be sustained. 


. 18. For the foregoing reasons, the 
second appeal is allowed, the’ order of the 
Rent Control Tribunal, dated 6th June, 
1968, is set aside,.and the case is remand- 


cannot, 


ed to the Rent Control Tribunal,’ Delhi.’ 


The ‘Tribunal should restore the appeal 
R. C, A. No. 475 of 1968, to its file an 
dispose it of afresh according to law. The 
parties are, in the circumstances directed 
to bear their own costs in the appeal be- 
fore the Tribunal prior to this remand, 
and in this second appeal. 
further directed to appear before the Rent 
oe Tribunal, ‘Dani 


i, on 7th February, 
Appeal allowed. 
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FULL BENCH l 

S. N. SHANKAR, V. S. DESHPANDE 
AND B. C. MISRA, JJ. 


Delhi Cloth & General Mills Co. Ltd., 
Appellant v, Hem Chand and another, Res- 
pondents. > . 

. S. A. O. No. 200 of 1967, D/- 8-5- 
‘1972, against order of C. G. Suri, Rent Con- 
trol Tribunal, Delhi, D/- 31-38-1967. 


Index Note: — (A) Delhi Rent Control. 


Act (59 of 1958), Sections 15, 14 — Juris- 
diction of Rent Controller to condone delay 
in depositing rent under Section 15 — Effect 
on landlord’s right to evict tenant. 


Brief Note: — (A) If the landlord ful- 
fills the conditions mentioned in -clause (a) 
of the proviso to sub-section (1) of Sec- 


tion 14 and the tenant also -makes a default - 


ayment under Section 15 the 
ound to pee an order for 
recovery of possession and cannot refuse the 
landlord’s prayer, for eviction. The default 
under sub-section @) of Section 14’ thus 
vests an indefeasible right in the landlord 
and is not merely procedural. aes 
(Paras 18, 18) 


. in deposit or 
Controller is 
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In relation to the right of the landlord 


to obtain order for recovery of possession 
the default of the tenant in payment or de- 


- posit in compliance with the order of the 


Controllér under Section 15 (1) has the 
‘effect `of vesting a right of eviction in the 
landlord. The same is the effect when an 
order for deposit in a case covered by 
clause (a) is passed under Section 15 (8). 
This would not, however, be so in cases 
where eviction is claimed on grounds other 
than those mentioned in clause (a) because 
there is no provision in Section 14 operat- 
ing to vest any right in the landlord because 
of the default of the tenant. In those cases 
therefore the condonation of delay by the 
Controller will have the effect of condon- 
ing the default of the tenant and the tenant 
shall be entitled to contest the landlord’s 
claim for eviction as if no default had oc- 
curred, (Paras 16, 9) 


The Rent Controller has no inherent 
power, and no jurisdiction in that sense, to 
condone the delay in deposit of the amount 
of rent directed to be paid or. deposited 
under Section 15, sub-section (1) and sub- 
section (8) (in the latter case only when 
the order is undér sub-section (1) of Sec- 
tion 15) so as to wipe off the default that 
has occurred, but in all other cases where 
no right of eviction is vested in the land- 
lord by reason of the default the Controller 
can condone the default. (Para 17) 
Cases Referred: Chronological Paras 
(1971) S, A. O. No. 191 of 1970, 

D/- 26-3-1971 (Delhi), Kishan 
Singh Verma v. S. K, Kalra 15 
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AIR 1967 SC 1078 = (1967) 1 SCR 
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Dhanlaxmi G. Shah 7 
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AIR, 1964 SC 134 = (1964) 5 SCR 
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Ravinder Sethi with S. S. Sabharwal, 
for Appellants; K. R. Khanna with O. P. 
Khanna. for Respondents. 


S. N. SHANKAR, J.:— The appellant, 
Delhi Cloth and General Mills Company 
Limited in these two connected appeals, 
S. A. O. No, 200/67 and 208/67 is the 
landlord of the premises occupied by Res- 
pondent No. 1, Hem Chand, as a tenant. 
The agreed rent of the premises was Rupees 
165/- per month. The tenant defaulted in 
payment of rent. The landlord issued 
and served notice of demand and _ejectment 
dated August 10, 1963, on him demanding 
arrears Ka rent and also complaining that 
he had unauthorisedly sublet the premises 
under his tenancy. The ténant paid a sum 
of Rs. 1000/- only towards the arrears de- 
manded within the notice period. On Feb- 
ruary 24, 1964, the landlord filed an appli- 
cation for eviction of the tenant under Sec- 
tion 14 of the Delhi Rent Control Act 
(hereafter called ‘the Act?) on grounds. of 
non-payment of rent and unauthorised sub- 
letting and otherwise parting with possession 
of the premises. The alleged sub-tenants, 
M/s. Bipin Kumar, Satish Kumar, were also 
impleaded as Respondent No. 2 in the ap- 
lication. On September 9, 1964, the Ad- 
itional Rent Controller, on the application 
of the landlord, passed an order under Sec- 
tion 15 (1) of the Acet directing the tenant 
to deposit all the arrears of rent due after 
deducting Rs. 1000/- already paid and future 
rent at the rate of Rs. 165/- per month. 
In pursuance of the order, the tenant depo- 
sited a sum of Rs. 3455/- on December 15, 
1964 which represented’ rent till end: of 
November, 1954. i 


Rent becoming dne thereafter was not 
deposited month by month as required in 
terms of the order under Section 15 (1). -On 
July 15, 1965, the landlord, therefore, made 
an application under Section 15 (7) of the 
Act and prayed ‘that the defence of the 

. tenant against eviction be struck out. The 
tenant thereupon made good the deficiency 
and deposited the rent upto date. On Octo- 
ber 15, 1965 the Additional Rent Controller, 
however, struck out the defence of the 
tenant, By a second order dated November 
26, 1965, he then passed an order for evic- 
tion in favour of the landlord and held that 
even though the tenant was not liable- for 
eviction on ground of non-payment of rent 
because he had deposited the arrears of rent 
demanded from him in the notice of de- 
mand but he was liable to be evicted on 
the other ground of unauthorised sub-let- 
ting. The finding of subletting was based 
on evidence of the landlord alone and the 
evidence produced by the tenant was not 
at all seen because his defence -had been 
struck out. 


2. Aggrieved from these orders, 
the tenant filed two appeals before the Rent 
Control Tribunal, one directed against the 
order striking out the defence and the other 
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against the order granting eviclion. By a- 
common order dated March 31, 1967, the- 
Tribunal decided both the appeals and held 
that since the tenant had “gradually -cleared 


of arrears amounting to Rs. 5000/- or 
more” this indicated his bona fide 
intentions to pay all the rent and 
as the striking out of the defence 


was a drastic step in the facts of this case 
it should not have been resorted to. The 
delay in making the deposits was conse- 
gueatly condone subject to payment of 
Rs. 150/- by the tenant as conditional, cost 
and the order of the Additional Rent Con- 
troller striking out the defence and granting 
an order for eviction in favour of the land- 
Jord was set aside. The case was remand- 
ed for being tried on merits after giving the 
tenant an opportunity to defend his evic- 
tion on the ground of subletting. 


3. - Against this order, the landlord 
has filed the above two appeals which came 
up before one of us (B. C Misra, |.) Hav- 
ing regard to the importance of the ques- 
tions’ involved he framed the following two 
questions for consideration by a full Bench: 


(1) Whether the Controller has jurisdic- 
tion and power to condone the delay in 
deposit of the amount of rent ordered by 
him under sub-sections (1), (2) and (8) of 
Section 15 of the Act? 


(2) If the answer to the first question 
be in the affirmative, what is the legal effect 
of condonation of delay on the ground of 
eviction in view of Section 14 (2) and Sec- 
tion 15 (6) of the Act? 


In order to decide the points involved 
in these questions it is necesary to examine 
the scope, intent, purpose and _ inter-rela- 
tions of Sections 14 and 15 of the Act. 
Section 14 affords protection to the tenant 
against eviction and lays down that not- 
withstanding- anything to the contrary con- 
tained in any other law or contract ‘no 
order or decree for recovery of possession 
of any premises shall be made by any court 
or Controller in favour of the landlord 
against a tenant except on the grounds 
mentioned in clauses (a) to (1) of the proviso 
to sub-section (1) of this section subject ta 
the conditions and .qualifications mentioned 
in sub-sections (2) to (11). When a tenant 
can get the benefit of this protection is 
prescribed by Section 15 which reads as 
under:— 

15. “When a Tenant can get the bene- 
fit of protection against eviction: 


- (1) In every proceeding for the re- 
covery of possession of any premises on the 
ground specified in clause (a) of the proviso: 
to sub-section (1) of Section 14, the Con- 
troller shall, after giving the parties an op- 
portunity of being heard, make an order 
directing the tenant-to pay to the landlord 
or deposit with the Controller within one 
month of the date of the order, an amount 
calculated at the rate of rent at. which it 
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was last paid for the period for which the 
arrears of the rent were legally recoverable 
from the tenant including the period subse- 
quent thereto up to the end of the months 
previous to that in which payment or depo- 
sit is made and to continue to pay or depo- 
sit, month by month, by the fifteenth of 
each succeeding month, a sum equivalent 
to the rent at that rate. 


(2) If, in any proceeding for the reco- 
very of possession of any premises on any 
ground other than that referred to in sub- 
section (1), the tenant contests the claim 
for eviction, the landlord may, at any stage 
of the proceeding, make an application to 
the Controller for an order on the tenant 
to pay to the landlord the amount of rent 
legally recoverable from the tenant and the 
Controller may, after giving the parties an 
opportunity of being heard make an order 


in accordance with the provisions of the 
sub-section. 
(3) If, in any proceeding refer- 


red to in sub-section (1) or sub-section (2), 
there is any dispute as to the amount of 
rent payable by the tenant, the Controller 
shall, within fifteen days of the date of the 
first hearing of the proceeding, fix an interim 
rent in relation to the premises to be paid 
or deposited in accordance with the provi- 
sions of sub-section (1) or sub-section fo) as 
the case may be, until the standard rent in 
relation thereto is fixed having regard to the 
provisions of this Act, and the amount of 
arrears, if any, calculated on the basis of 
the standard rent shall be paid or deposited 
by the tenant within one month of the date 
on which the standard rent is fixed or such 
further time as the Controller may allow in 
this behalf. 


(4) If, in any proceeding referred to in 
sub-section (1) or sub-section (2), there is 
any dispute as to the person or persons to 
whom the rent is payable, the Controller 
may direct the tenant to deposit with the 
Controller the amount payable by him 
under sub-section (1) or sub-section (2) 
or sub-section (8), as the case may be, 
and in such a case, no person shall be en- 
titled to- withdraw the amount in deposit 
until the Controller decides the dispute and 
makes an order for payment of the same. 


(5) If the Controller is satisfied .that 
any dispute referred to in sub-section (4) 
has been raised by a tenant for reasons 
which are false or frivolous, the’ Controller 
may order the defence against eviction to 
be struck out and proceed with thé hearing 
of the application. . 


(6) If a tenant makes payment or depo- 
sit as required by sub-section (1) or sub- 
section (3), no order shall be made for reco- 
- very of possession on the ground of default 
in the payment of rent by the tenant, but 
the Controller mav allow such costs as-he 
may deem fit to the landlord. 


“the former affords 


.the grounds of eviction 
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(7) If a tenant fails to make payment 
of deposit as required by this section, the 
Controller may order the defence against 
eviction to. be struck out and proceed with 
the hearing of the application.’ 


Sub-section (1) of this section authorises 
the Controller to make an order directing 
the tenant to pay to the landlord or depo- 
sit with the Controller the arrears of rent 
and also the future rent where eviction is 
sought on ground specified in clause (a) of 
the proviso to sub-section (i) of Section 14. 
Sub-section (2) authorises him to make a 
similar order in a case where eviction is 
claimed. on grounds other than clause (a) of 
the proviso. Sub-section (8) also provides 
for the making of a similar order both in 
cases of sub-sections (1) and (2) where the 
tenant raises a dispute as to the amount of 
rent payable by him and where standard 
rent may have to be fixed for the purpose 
of ascertaining the amount of rent payable 
by the tenant. Sub-section (4) likewise pro- 
vides for the making of this order for the 
same purpose in a case where the tenant 
raises a dispute as to the person or persons 
to whom the rent is payable. 


The policy underlying all these sub- 
sections is. that the tenant should not be al- 
lowed to contest the eviction application 
without payment of rent during the pen- 
dency of the proceedings. Sub-section (5) 
then says that if the tenant raises a false and 
frivolous dispute under sub-section (4) his 
defence against eviction would be liable to 
be struck out, Sub-section (6) provides that 
no order for eviction will be passed against 
the tenant on the ground of default in pay- 
ment of rent, if the tenant makes payment 
or deposit as required by sub-section (1) or 
sub-section (3), Sub-section (7) then pres- 
cribes the penalty that can be imposed on 
the tenant in case of his failure to make 
the payment or deposit as required by this 


` section. - 


4. Sections 14 and 15 are, there- 
fore, complementary in the sense that while 
rotection to the tenant 
against eviction the latter provides when the 
tenant can get the hevieht of this protec- 
tion; but the purpose and fleld of operation 
of the two provisions is not the same. Sec- 
tion 14 has the effect of giving a right of 
eviction to the landlord in the specified 
cases, mentioned in elauses (a) to (1) of its 
proviso to sub-section (1) subject to the 
other provisions of Section 14 but Section 15 
has no such effect. The power of the Con- 
troller to evict a tenant or refuse to do so 
is traceable to Section 14 alone. Section 15, 
by making provisions for deposit of arrears 
of rent Sad future rent, does not add to 
provided in Sec- 
tion 14. 

The sole purpose of Section I5 is to 
secure payment of arrears of rent and future 
rent from the tenant to the landlord: during 
the pendency of the eviction proceedings 
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by making the default of the tenant to 
make this payment or deposit punishable 
under sub-section (7) of Section 15. The 
nature of punishment and its extent is spe- 
cifled in sub-section (7). The only punish- 
ment that the Controller can inflict on the 
tenant for his default to make the payment 
or deposit is to strike out his defence. 


5. In the exercise of his power, 
this sub-section confers a discretion on the 
Controller to relieve the tenant’ of his de 
fault if a case is made out by him for the 
exercise of the Controllers judicial- discre- 
tion in his favour. -To this extent the Con- 
troller has the pow&r and jurisdiction to 
condone the delay. But the scope and effect 
of this condonation ' is prescribed’ by sub- 
section (7) itself.. The only effect of condo- 
nation will be that the defence of the tenant 
against eviction will not be struck out i.e. 
the tenant will be allowed, to contest the 
landlord’s claim for eviction “as if no default 
had occurred but this will not have the 
effect to deprive the landlord of the rights 
conferred on him by Section 14. So that 
in a case when the. landlord has :fulflled the 
conditions mentioned in Section 14, the 
condonation of delay under sub-section (7) 
of Section 15 will not have the effect to 
non-suit the landlord and deprive him of 
the rights that. have accrued: to him under 
Section 14 because, as stated earlier, the 
purposes of Ss. 14 and 15 ‘are different 
and they operate in different fields, 


6. To resolve the controversy there- 
fore let us refer to the provisions of Sec- 
tion 14, The only provision directly related 
to the failure of the tenant to make the de- 
posit as required by Section 15 is sub-sec- 
tion (2) of Section 14. -This governs cases 
where eviction is claimed on grounds men- 
tioned in clause (a) of Section 14. The 
two provisions read as under:— 


14. “Protection of Tenant against evic- 
tion.— 

(1) Notwithstanding anything to the 
contrary contained in any other law or con- 
tract no order or decree for the recovery of 
possession of any premises shall be made by 
any Court. or Controller in favour of the 
landlord against a tenant: 

Provided that the Controller may, on 
an application made to him in the prescrib- 
ed manner, make an order for the recovery 
of the premises on one or more of the 
following grounds only, namely:— 


(a) that the tenant has neither paid 
nor tendered the whole of the arrears of 
the rent legally recoverable from him with- 
in two months, of the date on which a 
notice of demand for the arrears of rent has 
been served on him by the landlord in the 


manner rovided in Section 106 of the 

Transfer of Property Act, 1882 (4 of 1882). 
(By ae atte date late wot ak 
O E ene LS 
HD) esate sna sha teate. 20d Males chat 


‘of the Supreme Court. 
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(2) No order for the recovery of: pos- 
session of any premises shall be made on the 
ground specified in clause (a) of the proviso 
to sub-section (1), if the tenant makes pay- 
ment or deposit as required by Section 15: 


‘Provided that no tenant shall be en- 
titled to the benefit under this sub-section 
if, having obtained such benefit once in res- 
Pee of any premises, he again makes a de- 
ault in the payment of rent of those pre- 
mises for three consecutive months.” 


7. The expression “may” in the 
proviso to sub-section (1) has a mandatory. 
content. Reference in this connection may 
be made to Bhaiya Punjalal Poogwangdin 
v. Dave Bhbagwatprasad Prabhuprasad, 
(1963) 3 SCR 312 on page 313 = (AIR 
19863 SC 120), Vora Abbasbhai Alimohomed 


`v. Haji’ Gulamnabi Haji Safibhai, AIR 1964 


SC 1841 on page 1845 and Mrs.. Manorama . 
S. Masurekar v. Mrs. Dhanlaxmi G. ' Shah, 
AIR 1967 SC 1078 on p. 1079. In Bishan 
Paul v. Mothu Ram, AIR 1965 SC 1994 a 
similar provision came up for consideration 
Section 18 of East 
Punjab Urban Rent Restriction Act (8 of 
1949) ptovided for eviction of tenants. 


Sub-section (2) provided that a landlord 
who sought to evict his tenant shall appl 
to the Controller for direction in that behalf 
and if the Controller, after giving a reason- 


able opportunity of showin cause, was 
satisfied that the tenant had not paid or 
tendered the rent due in‘ -respect of the 
building within the time mentioned in 


clause (i) of sub-section (2) and if he does 
not also on the first date of hearing of the 
application pay or tender the arrears of 
rent and interest at 6 per cent in terms of 
the proviso, the Controller “may” make an 
order directing the tenant to put the land- 
lord in possession of the building or if the 
Controller is not so satisfied he “shall” make 
the order rejecting the application. It was 
contended on behalf of the tenant that the 
word “may” in this provision conferred a 
discretion on the Controller and that this. 
was especially so by way of contrast because 
in the case of the Controller being not sutis- 
fied’ it was provided that he “shall” make 
an order rejecting the application, The 
argument was not kecapi. It was held 
that it was incumbent on the Controller to 
order eviction, ` 


8. This being the positon in law; 
the inevitable conclusion is that in case the 
landlord satisfied the conditions mentioned 
in the clauses to the proviso to sub-sec- 
tion (1) of Section 14, including clause (a), 
the Controller was bound to pass an order 
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for recovery of possession against the tenant 
and had no discretion to refuse it.. 

9. By the first part of sub-section 
(2) of Section 14 the Legislature has made 
clause (a) subject to sub-section (2) by pro- 
viding that no order for recovery of posses- 
sion shall be made on the ground specified 
in clause (a) if the tenant- makes payment 
or deposit as required under Section 15. 
This is an additional protection conferred on 
the tenant. In case he does not avail of 
his additional protection also and fails to 
make the payment or deposit “as required 
by Section 15” the conditions mentioned in 
ee (a) are fully satished and the Con. 
troller is bound under Section: 14 to pass 
an order for recovery 
favour of the’ landlord. 


The order of the Controller refusing to 
strike out the defence under stb-section (7) 
of Section 15 in such a case will not have 
‘Ithe effect of depriving the landlord of this 
right. The’ Controller will thus have’ no 
power (and also no.jurisdiction in that sense) 
to condone the failure of the tenant for pur- 
poses of Section 14 (2) In other words 
if eviction is’ claimed by the landlord under 


clause (a) of the proviso ‘to sub-section (1) - 
of Section 14 and the tenant fails to: make 


the payment or deposit as required by Sec- 
tion 15 the Controller shall have no power 
to condone the delay to: have the effect to 
wipe off the default, 


10., If sub-section (7) of Section 15 
has not this effect, there is no other. provi- 
sion in the Act conferring jurisdiction or em-. 


owering the Controller to condone the de-. 


ay to relieve the: tenant of his failure to 
‘make payment or deposit of rent as required 
by Section 15. The question therefore arises 
whether the Controller’ has any inherent 
jurisdiction to do so. This question has 
also to be answered in the negative;. First- 
ly, because in face of specific provision in 
the Act authorising the Controller to grant 
relief against default under Section 15 and 
the extent to which this relief can be grant- 
ed. the :Controller will not be competent to 
resort to inherent powers: Secondly because 
Section 14 (2) in clear terms states that 
„benefit under the provision can be availed 
of by the tenant only if he makes the pay- 
ment or deposit within the time prescribed 
by the Legislature itself in sub-section (1) 
of Section 15. 


Sub-section (1) of Section 15, it may 
be stated, is the only clause of’ Section 15, 
that is attracted in the-case when eviction 
is claimed on the ground mentioned in 
clause (a) of. provien to sub-section (1) of 
Section 14 and it is settled law that when 
time is fixed by the Statute itself inherent 
powers cannot be invoked to extend it. 
Thirdly because inherent powers cannot be 
invoked to defeat a vested right of the liti- 
ant and fourthly because to provide for 
the invocation of inherent powers to extend 
time for purposes of sub-section (2) of Sec- 


of possession in 


. Legislature was 
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tion 14, this sub-section would need to be 
re-written by the Court and after the words 
“as required by Section 15” in the sub-sec- 
tion, the additional words reading “or where 
under sub-section (7) of Section 15 the de- 
fault has. been condoned” shall have to be 
added to the sub-section, which obviously 
cannot be done. 

11. _ Inherent powers of the Court 
are not meant to override the substantive 
rights conferred by the Statute. They can 
be exercised only -to prevent an abuse of the 


‘process of the Court but not to override 


the provisions of law. In Manohar Lal 
Chopra v. Rai Bahadur Rao- Raja Seth Hira- 
lal, (1962) 1 Suppl SCR 450 = (AIR 1962 
SC 527),..while conceding that the Civil 
Court had inherent powers to issue tempo- 
rary injunctions in cases which were not 
covered by the provisions of Order 39 of the 
Civil Procedure Code, Raghubar Dayal, RE 
speaking for the Court on page 461 of the 
report said:—- ~ 

“But those powers are not to be exer- 
cised when their exercise may be in conflict 
with what had been expressly provided in 
the Code or against the intentions of the 
Legislature. This restriction, for practical 
purposes, on the exercise of these powers 
is not because these powers are controlled 
by ‘the provisions of the Code but because 
it should be presumed that the procedure 
specifically provided by the Legislature for 
orders .in certain circumstances is dictated 
by the interests of justice.” 


The nature of inherent powers also came 
up for scrutiny of the Bu reme Court in 
Padam Sen v. The State of Uttar Pradesh, 
(1961) 1 SCR 884 = (AIR 1961 SC 218). 
It was observed on page 887: 

“The inherent powers of the Court are 
in addition to the poren specifically con- 
ferred on the Court by the Code. They are 
par ementa to those powers and there- 
fore it must be held that the Court is free 
to exercise them for the purposes mention- 
edin Section 151 of the Code when the 
exercise of those powers is not in any way 
in conflict with what has been expressly 
provided in the Code against the intentions 


„of the Legislature.” 


Sub-section. (7) of Section 15 thus is the 
only provision which enables the Controller 
to condone the default in the payment or 
deposit under Section 15. Inherent powers 
cannot bé exercised to enlarge the scope of 
that sub-section or to cut across the right 
which -sub-section (2) of Section 14 confers 
on the landlord. .The fact that while sub- 
section (7) of Section 15 confers jurisdiction 
on the-Controller to grant relief against the 
default of the tenant sub-section (2) of Sec- 
tion 14 confers no such discretion, unmis- 
takably shows that the intention of the 
to strictly enforce the 
deposit or payment. as enjoined by Sec. 15 
in cases where eviction was claimed under 
clause (a) of the ‘proviso to sub-section (1) 
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of Section 14 and that no relief was intend- 
ed for the tenant if he failed to make the 
payment or deposit “as required by Sec- 
tion 15”. 

12. It was urged that this would 
be a narrow interpretation of sub-section ta 
of Section 15 in relation to sub-section (2 
of Section 14 and would work a great hard- 
ship in some genuine cases and honest 
tenants might sufer. It is certainly not 
inconceivable that in some cases hardship 
may result to the tenant if for reasons be- 
yond his control he is not able to make the 
deposit on the last date provided for it as, 
for example, if the last day is: suddenly dec- 
«lared a holiday or while going to the trea- 
s to make a deposit the tenant is way 
laid or an employee of the tenant or for 
that matter, a clerk of his lawyer, entrusted 
with the money, instead of punctually mak- 
ing the deposit commits breach of trust and 
disappears or some other circumstances in 
tervenes which makes’ it impossible for him 
for reasons beyond his control to physically 
make the deposit but the Court is helpless 
and has no power to interpret the law cont- 
rary to the expressed wish of the Legisla- 
ture, If it is intended to ameliorate the 
hardship likely to be caused to honest or 
poor tenants, it is for the Legislature to 
intervene and consider the advisability of 
conferring an express power on the Con- 
troller to extend the time as it-occurs in 
sub-section (8) of Section 15 or sub-sec- 
tion (2) of Section 18 of the previous Act. 


13. It was then suggested that Sec- 
tion 15 was nothing more than a procedural 
enactment and too rigid a construction of its 
provision should be avoided. Reference was 
made to Mahant Ram Das v. Ganga Das, 
AIR 1961 SC 882 where it was held that 
procedural orders though peremptory (con- 
ditional decrees apart)-are, in essence, in 
terroream, so. that dilatory litigants might 
put themselves im order and avoid delay and 
the Court is not estopped from taking note 
of events and circumstances which happen 
within the time fixed. The argument can- 
not prevail because it is not possible to say 
that Section 15 is merely procedural. It 
confers a right on the adi 
payment or deposit of the arrears of rent 
and future rent during the pendency ‘of the 
eviction proceedings. f 


Even if it be assumed that the section 
is. procedural that does not help the tenant 
because what really comes in the way of 
the tenant from securing a relief against his 
default is not Section 15 but sub-section B 
of. Section 14. This - sub-section in the 
{scheme of Section 14 cannot in any sense 
be said to be procedural and confers a sub- 
stantive right on the landlord as is borne 
out by the above cited decisions of the 
Supreme Court: interpreting the expression 
“may” in the context of provisions like those 
of Section 14. So that if the landlord ful- 
fils the conditions mentioned in clause (a) 


ord to enforce. 
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of the proviso to sub-section (1) of Section 
14 and the tenant also makes a default in 
deposit or payment under Section 15 the 
Controller is bound to pass an order for 
recovery of possession and cannot refuse 
the landlord’s prayer for eviction. ‘The de- 
fault under sub-section (2) of Section 14 
thus vests an indefeasible right in the land- 
lord and is not merely procedural. 


14, In Mahanth Ram _ Das’s case, 
AIR 1961 SC 882 (supra) which was cited 
in -support of the argument, the observa- 
tions were made in the context of the ap- 
plication of the appellant for extension of 
time for payment of the requisite court- 
fees. That certainly was a procedural 
matter. The observations in case, 
therefore, do not assist the tenant. 


15. In Munshi Lal v. Thakur Prem 
Chand, 1970 Ren CR 383 (Delhi); Kishan 
Singh Verma v. S. K. Kalra, S.A.O. 191 
of 1970, D/- 28-3-1971 (Delhi); B. S. 
Bhambri v. S. Amar Singh, S.A.O. 20-D 
of 1966, D/- 5-4-1971 (Delhi) and Tula 
Ram v. Mam Chand, S.A.O. 26 of 1968, 
D/- 1-9-1971 (Delhi), this Court has al- 
ready taken this view though 
different grounds. 


. 16. It would be seen that in rela- 
tion to the right of the landlord to obtain 
order for recovery of possession the default 
of the tenant in payment or deposit in 
compliance with the.order of the Control- 
ler under Section I5 (1) has the effect of 
vesting a right òf eviction in the landlord. 
The same is the effect when an order for 
deposit in a case covered by clause (a) is 
passed under Section 15 (8). This would 
not, however, be so in cases where evic- 
tion is claimed on grounds other than those 
mentioned in clause (a) because there is 
no provision in Section 14 operating to 
vest any right in the landlord because of 
the default of the tenant. In those cases’ 
therefore the condonation of delay by the 
Controller will have the effect of condon- 
ing the default of the tenant and the ten- 
ant shall be entitled to contest the land- 
lord’s claim for eviction as if no default 
had occurred. 


17. Ás a result of the above dis- 
cussion our answers to the questions refer- 
red to the Full Bench are as under: 
Question No. 1. 


Controller has no ‘power, and no Ahab 
diction in that sense, to condone the delay 
in deposit of the amount of rent directed 
to be paid or. deposited under Section 15, 
sub-section (1) and sub-section (8) (in the 
latter case only when the order is under 
sub-section (1) of Section 15) so as to wipe 
off the default that has occurred, but in 
all other cases where no right of eviction 
is vested in the landlord by reason of the 
default the Controller can condone ` the 
default. 
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Question No. 2. 

“In view of the answer in the negative 
to the first question the second question 
does not arise. 


18. In the instant case clause (a) 
of the proviso to sub-section (1) of Section 
14- was one of the grounds on which the 
eviction of the tenant was claimed by the 
appellant-landlord. When the tenant fail- 
ed to make the deposit of future rents in 
compliance with the order passed under 
Section 15 (1) against him aright to ob- 
tain an order for recovery of possession 
accrued to the landlord and the Controller 
had no power to condone the default of 
the tenant and to refuse to grant this order. 
The learned Rent Control Tribunal was, 
therefore, in error in holding that. the de- 
lay in deposit by the tenant could be con- 
doned. The learned Additional Rent Con- 
troller was also not right in his view that 
eviction of the tenant could not be granted 
because he had’ deposited the rent demarid- 
ed of:him in the notice of demand. By 


reason of sub-section (2) of Section 14 the `` 


tenant was bound to. deposit and continue 
to deposit not only the arrears of rent but 
all future rents also as required. by Section 
15. Therefore, when the tenant failed to 
make deposit of the future rent- (in spite 
of his previous deposit of the arrears of 
rent demanded in the notice) he was liable 
to be evicted. 


19. In the result, for reasons afore- 
said, these appeals of the landlord are ac- 
cepted and an order for recovery of pos- 
session of the premises mentioned in ` the 
application is granted in favour of the ap- 
pellant-landlord against the tenant on 
ground (a) of the proviso to sub-section (1) 
of Section 14 


20. In the circumstances of this 
case the parties are left to bear their .own 
costs, 

Appeals allowed. 


AIR 1972 DELHI 281 (V 59 C 78) 
M.. R. A. ANSARI AND V. D. MISRA, JJ. 
Delhi Transport Undertaking of ‘Delhi 
Municipal Corporation, Delhi and another, 
Appellants v. Kumari Lalita, Respondent. 


. F.A.O. No. 289-D of 1964, D/- 17-4- 
1972 from order of G. C. Jain, M.A.C.T. 
Delhi, D/- 10-8-1964. 


Motor Vehicles Act (1939), S$. 110-D 
— Requisitioning and Acquisition of Im- 
movable Property Act (1952), S.-1l1 — In 
an appeal to the High, Court under S. 110-D 
of the 1939 Act or under S. 11 of ‘the 
1952 Act against an award cross-objections 
are maintainable under O. 41, R. 22, Civil 
P. C. even though the Acts do not speci- 
fically provide for filing of cross-objections. 


IP/IP/E967/72/GNB 





Delhi Transport Undertaking v. Lalita 


` p 
(1965) F.A.O. No. 85-D 


* India 
AIR 1954 All 419 = 1954 All LJ 90, 


Delhi 281 


(X-Ref:— Civil P. C., O. 41, R. 22). AIR 
1965 SC 1442 and AIR 1968 SC 384. and 


.AIR 1939 Madh Pra 58 and 1972 Ren CR 


242- (Delhi) and 1968 Aco CJ 1 (Madh Pra) 
Relied on; AIR 1958 SC 947 and F.A.O. 
No. 85-D of 1956, D/- 17-12-1965 (Punj.) 
held no longer good law in. view of AIR 
1968 SC 384; AIR 1969 Pat 235 and AIR 
1954 All-419, Dissented from. Case law 


discussed, (Paras 15, 16, 22, 23, 27) 
Cases Referred: Chronological Paras 
1972 Ren CR 242 = 1972 Ren C] 


417 (Delhi), Jawahar Singh v. Jai 


. Gopal ; 
AIR 1971 SC 1887 = (1971) 1 SCR 
. 146, Sahadu Gangaram Bhagade v. 
Spl.. Dy. Collector, Ahmednagar .20 
1971 Acc CJ 324 (Delhi), W. S. 
- Bhagsingh. and Sons-v. Om Par- 
- kash Kaith . . 22 
AIR 1970 Delhi 37 = (1969) 71 Pun 
LR (D) 318. (FB), Municipal Corpn. 
.. of Delhi v, Kuldip Lal Bhandari 14, 19 
AIR 1969 Pat 235, Bokaro and Ram- 
gar. Ltd. v. Kathara Coal Co. Ltd, 25 
AIR 1968 SC ` 384 = (1968) 1 SCR 
. 872, Collector, Varanasi v. Gauri 
Shankar 12, 13 
1968 Acc CJ 1 = 1967 MP LJ 972, 
Manjula Devi Bhuta v. Manjusri 


Raha 21, 

AIR 1965 SC 1442 = (1965) 2 SCR 
756, South Asia Industries (P.) 
Ltd. v. S. B. Sarup Singh 

of 1956 
D/- 17-12-1965 (Punj.), Union of 
India v. Mauji Ram 4, 13 

AIR 1959 Madh Pra 58 = 1958 Jab 
LJ 642 (2), EN Khan v. 

. Diwanchand Mahajan 

AIR 1958 SC 947 = 1959 SCR 1177. 
Hanskumar Kishanchand v. Union of 


19 


Zahind Hussain v. B. Khairati Lal 


Jain 
AIR 1958 SC 357 = 1953 SCR 1028, 
_ National Séwing Thread Co. Ltd. v. 

James Chadwick and Bros. Ltd. 

p 11, 21, 22 
AIR 1950 Cal 372, Ramasray Singh 

v. Bibhisan Sinha .. 11, 17 
AIR .1940 Lah 488 = 42 Punj LR 

499, Lala Khazanchi Shah v. Haji 

_ Niaz Ali 18 
AIR 1940 Nag 292 = 1940 Nag LJ 

885, Jaikrishna Vishwanath v. Sa- 

watram Ramprasad Sho 16 
AIR 1919 Mad 784 = 85 Mad LJ 

236 (FB), A. L. A. Alagappa Chet- 

tiar v. Chokalingam Chetty 16, 26 
AIR 1916 PC 21 = 48 Ind App 192, © 
. Secretary of State for India v. Cheli- 


kani Rama Rao - 21 
1913 AC 546 = 82 LJ KB 1197, 

National Telephone Co. Ltd. v. . 

Post-Master General 10, 11 


R. L. Tandon, for Appellants; 


Yoge- 
shwar Dayal, for Respondent. 





282 Delhi [Prs. 1-6] Delhi Transport Undertaking v. Lalita (V. D. Misra J.) 


V. D. MISRA, J.:— “Whether cross- 
objections are maintainable in a case 
where an appeal has been preferred -under 
an Act which does not specifically provide 
for the filing ‘of cross-objection” is the main 
question which has arisen for decision in 
the two apeals— F.A.O. No. 239-D of 
1964 and F.A.O. No. 87 of 1971, which 
are being decided by this judgment. 


2. The facts relating to F.A.O. No. 
939-D of 1964 in brief are. that Kumari 
Lalita was run over by a D.T.U. bus on 
6-12-1961 and received serious 
According to the doctors, she was ma- 
nently disabled. She filed a claim. for 
Rs. 1,00,000/- under Section 110-A. of the 
Motor Vehicles Act against the Delhi Trans- 
port Undertaking. he Tribunal awarded 
a sum of Rs. 19,000/- to her. The Delhi 
Transport, Undertaking filed the present ap- 
peal against the award. Kumari Lalita fil- 
ed cross-objections and asked for enhance- 
ment of the compensation awarded by the 
Tribunal. During the course of arguments, 
Mr. R. L. Tandon, learned counsel for the 
appellant, raised a contention that no cross- 
objections were maintainable. His submis- 
sion was that the award of the Tribunal 
did not amount to a decree and thé provi- 
sions of Order 4], Rule 22 of the Code of 
Civil Procedure had not been specifically 
made applicable and so no cross-objections 
could be preferred. The award could not 
be treated as an order since it did not fall 
under the definition given in Section 2 (14) 
of the Code of Civil Procedure. When this 
matter came up before one of us (V. D. 
Misra, J.), it was noticed that there was a 
conflict of decisions and it was decided to 
refer the following question for the deci- 
sion of a larger Bench:—. 


“Whether cross-objections are ~main- 
tainable in a case where an appeal has 
been preferred under Section .110-A of the 
Motor Vehicles Act against the award of 
the Claims, Tribunal?” A 


3. In F.A.O. No. 37 of 1971 M/s. 
Banwari Lal and Sons Pe Ltd., fled an 
appeal against the award of the Arbitrator 
under Section 8 of the Requisitioning and 
Acquisition of Immovable Property Act, 
1952. The Union of India, who is the first 
respondent in this appeal, filed cress-objec- 
tions. The appellant objected to the main- 
tainability of the. erossoblechons on the 

ound that the Act did not provide for 
the filing of the same. It was also con- 
tended that the principle underlying Order 
41, Rule 22 of the Code of Civil Proce- 
dure would not enable the respondent to 
file cross-objections. When the matter 
came up before one of us (M. R. A. An- 
sari, J.), it was noticed that there was a 
conflict of decisions and it was decided to 
refer the matter to a larger Bench. 


4. The contention of the learned 
counsel for the respondents, who have filed 
cross-objections, is that when an appeal 


injuries. 
u . 


A.I. R. 


lies to the High Court from the decision 
of a Tribunal the proceedings are govern- 
ed by the practice and procedure of the- 
High Court. The High Court is a- Court 
of Record to which fhe provisions of the 
Code of Civil Procedure are applicable, 
and so the respondents can file cross-ob- 
jections. On the other hand, the learned 
counsel for the appellants contends that 
the right of filing cross-objections is a sub- 
stantive right which can be given by a sta- 
tute only and is not a matter of procedure. 


Appeals from Tribunals lie to the High 
Court as persona designata, and in any 
case procedure of High Court gives no 
right of filing cross-objections. Reliance is 


also placed on an unreported Division 
Bench decision of Punjab High Court. (Cir- 
cuit Bench at Delhi) in Union of India v. 
Mauji Ram, F.A.O. No. 85-D of 1956 de- 
cided on 17-12-1965 (Punj.). 


5.- The relevant provisions of the 
Motor. Vehicles Act and the Requisitioning 
and Acquisition of Immovable Property Act 
may be noticed. 


. 6. Sections 110 to J11-A were en-- 
acted by amendment in 1956 to the 
Motor Vehicles Act, 1939. Section 110 
deals with the constitution of Motor Acci- 
dents Claims Tribunals for the purpose of 
adjudicating upon claims for compensation 
arising out of motor accidents. Section 
110-A lays down the period within which 
an application for compensation may be 
made to the Claims Tribunal having juris- 
diction over the area within which the 
accident took place by the persons describ- 
od in this section. This application is to 
be in such form, and is to contain such 
particulars, as may be prescribed by the 
rules made under the Act. Section 110-B 
requires gas at an enquiry into the 
claim and making an award. Section 
110-C provides for the procedure of the, 
Tribunal subject to the rules which may 
be made and its powers. The procedure 
to be followed by the Claims Tribunal and 
its powers are to be laid down by the 
rules to be framed by State Governments 
under Section 111-A. Delhi Motor Vehi- 
cles Rules, 1940. were amended by a noti- 
fication dated 15-11-1960 under Section 
111-A, New rules are 8.5 to 8.24. They 
lay down the procedure to be followed by 
the Claims Tribunal in entertaining appli- 
cations for compensation and their dispo- . 
sal. Provision for examination of parties, 
summoning of witnesses, local inspection; 
récording evidence, framing of issues and 
their determination, judgment and award 
of compensation has been made. Some 
provisions .of the Code of Civil Procedure 
have been made applicable by Rule 8.22. 
Section -110-D gives to any aggrieved per- 
sons the right of appeal to the High Court 
against the award of a Tribunal, and is as 
under:— 

* “110-D. Appeal— (1) Subject to the 
provisions of sub-section (2), any person 
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aggrieved by an award of a Claims Tribu- 
nal may, within ninety days from the date 
of the award, prefer an appeal to the High 
Court: i 

Provided that the High Court may 
entertain the appeal after the expiry of the 
said period of ninety days, if it is satisfied 
that the appellant was prevented by suffi- 
cient cause from preferring the appeal in 
time. ; 

_ (2) No appeal shall lie against any 
award of a Claims Tribunal, if the amount 
in dispute in the appeal is less than two 
thousand rupees.” 


Rule 8.28 only deals with appeals, and is 
as under:— we ; 

8.23. Form and number of appeals 
against the decision of Claims -Tribunal— 

(1) An appeal against the award of a 
Claims Tribunal, shall be preferred in the 
form of a memorandum stating concisely 
the grounds on which the appeal is- pre- 
ferred. . 

(2) It shall be accompanied by a, copy 
of the judgment and the award appealed 
against,” 


Section 110-F bars the jurisdiction of civil 
courts to entertain any ‘question relating 
to any claim for compensation in an area 
for en aA Claims Tribunals have been con- 
stituted. 


7. The Requisitioning and Acquisi- 
tion of Immovable Property Act, .1952, as 
its name suggests, provides for requisition 
and acquisition of immovable property by 
the competent authority for public pur- 
pose. The compensation is to be deter- 
mined according to the principles and the 
manner laid down under Section 8. The 
amount of compensation may be fixed by 
agreement. If no such agreement can be 
reached the Central Government is requir- 
ed to appoint an arbitrator in terms of 
clause (b) or (c) of its sub-section (1). The 
parties are required to’ state before the 
commencement of the proceedings before 
the arbitrator what in their respective opin- 
ion is a fair amount of compensation (sub- 
clause (d)). The arbitrator after hearin 
the dispute is required to make an | 
determining the amount of compensation in 
terms of sub-clause (e). Sub-clause (g) 
provides that Arbitration Act shall not 
apply to arbitration under this section. Sec- 
tion 12 gives to the arbitrator all the 
powers of a civil court under the Code of 
Civil Procedure in respect of specified 
matters only, namely, (a) summoning ‘and 
enforcing the attendance of any person and 
examining him on oath;- (b) requiring the 
discovery and production of any document: 
(c) reception g evidence on affidavits; (d 
requisitioning any public record from any 
Court or office; and (e) issuing commission 
for examination of witness. Section 19 
bars the jurisdiction of civil courts in res- 
pect of any matter which the arbitrator is 
empowered to determine. Section 22 au- 
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thorises the Central Government to make 
rules for the procedure to be followed in 
arbitration proceedings and appeals under 
the Act. Section 11 gives the right to any 
aggrieved -person of filing an appeal to the 
High Court against the award of an arbi- 
trator and is as under: 

“Il. Appeals from awards 
of compensation. j 

Any person aggrieved by an award of 
the arbitrator made under Section § may, 
within thirty days from the date of such 
award, prefer an appeal to the High Court 
within whose jurisdiction the requisitioned 
or acquired property is situate: 


. Provided that the High Court may 
entertain the appeal after the expiry of 
the said period of thirty days, if it is satis- 
fied that the appellant was prevented . by 
sufficient cause from filing, the appeal in 
time.” __ f i 
No rule regarding appeals seems to have 
been framed since none has been brought 
to ‘our notice. 


8. It will be noticed that both the 
Acts create personae designata for decidin 
the disputes arising under the Acts, an 
they derive their powers from them which 
lay down their respective procedure also. 
Specific provisions of the Code of Civil 
Procedure have been extended, and the 
rest of its provisions are not applicable. 
Appeal is a creature of statute and if these 
Acts would not have specifically provided 
for appeals to the High Court, no appeal 
vuld have lain from the award. Provi- 
sions relating to appeals under the Acts 
show that in case the opposing parties are 
aggrieved by the award, both can prefer 
appeals. However, neither the Acts nor 
the rules made thereunder provide for the 
procedure to be followed in the appeals. 
Whereas the sections provide for an ap- 
peal by designated persons the relevant 
rule provides its form only by stating that 
it shall be preferred in the fom of a 
memorandum stating concisely the grounds 
on which the appeal is preferred. 


9. The contention that provision 
of an appeal to the High Court against the 
decision of a persona designata in a sta- 
tute will convert the High Court into a 
persona designata because appeal is a con- 
tinuation of proceedings, is not well found- 
ed and cannot be accepted. The High 
Court is a Court of record and has its pro- 
cedure. The legislature had known about 
it and felt no necessity to change it. On 
the other hand, the ersona designata, 
which was a creature of statute, had to be 
provided with a procedure. 

10. In National Telephone Co. 
Ltd. v. Post-master. General, 1918 AC 546, 
Lord Parker observed thus: ` 

“Where by statute matters are refer- 
red to the determination of a Court of re- 
cord with no further provision, the neces- 


in respect 
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sary implication is, I think, that the Court 
will determine the matters as a Court, Its 
jurisdiction is enlarged, ` but all the inci- 
dents of jurisdiction, including the right of 
Sppe from. its decision, remain the same.” 
iscount Haldane L.C., at.p. 552 observ- 
ed thus: eS 
C -When a question is stated -to be re- 
ferred to an established Court- without 
more, it, in my opinion, imports that the 
ordinary incidents of the procedure of that 
Court are to attach, and. also that any 
federal right of appeal from its decisions 
ikewise attaches.” ` ane 
11. A Division Bench of the Cal- 
cutta High Court,in .Ramasray Singh v. 
Bibhisan Sinha,- AIR 1950°Cal 372, relying 
on the observation of Viscount Haldane, 
L.C. held that the cross-objections. were 
maintainable despite the ‘fact that Section 
88 (8) of the Bengal Money-Lenders Act of 
1940 did not provide for the same and ob- 
` served thus: ` E RA ae 
“The right of appeal, under that sec- 
tion, is given to an established Court, 
namely,- the Court of the District Judge. 
Nothing is: stated expressly ‘in the sub-sec- 
tion as to.the procedure regulating such 
appeal. In our ‘view; where no i 
stated -expressly as to the procedure of an 
appeal before a District Judge, the-law will 
import that the ordinary 
Court on appeal will apply. The ordinary 
procedure on an appeal is that the ‘respon- 
dent has the right to file cross-objection 
-and therefore it is quite clear that the res- 
pondent has the right to file: a cross-objec- 


tion. 
Their Lordships of the Supreme Court in 
South Asia Industries -(P.) Ltd. v. S. B. 
Sarup Singh, AIR 1965° SC , 1442, quoted 
with approval their following ` observations 
in National Sewing Thread Co: Ltd. v. 
lemnes. oC naaNyics & Bros. Ltd. AIR. 1953 
“O57: f 


“Obviously. after the appeal had. reach- 
ed the High Court it has. to-be determined 
according to the rules of practice and_pro- 
cedure of that Court and in — accordance 
with the provisions of the charter under 
which ‘that Court is constituted and which 
confers on it power in respect to the me- 
thod and manner of exercising that: juris- 
diction. The rule is well settled that 
when a statute directs that an appeal. shall 
‘lie ‘to a Court’ already established, then 
the appeal must be regulated by the prac- 
tice and procedure of that Court.” : 
After referring to various decisions of th 
- Judicial: Committee with approval, includ- 
ing the case of National Telephone Co. 
Ltd., 1913 AC . 546 (supra), it was observ- 
thus: 4 be 5s 

`> “The following legal position emerges 
from the said discussion: -A statute may 
give a right of appeal from an order of a 
Tribunal or a Court to. the High Court 
without any limitation thereof. The appeal 


ing is 


rocedure~ of that.” 


-under Section 


to the High Court will be regulated by 

the practice and procedure obtaining in 

the High Court........ ye : a, G 
12. In Collector, Varanasi v. 


` Gauri Shankar, AIR 1968 SC -884, the im- 


port of Section. 19° (1) (f) of the. Defence 
of India Act, 1989, which is as follows:— | 
“An appeal shall lie to the High Court 
against an award of an arbitrator excepting 
in cases where the amount thereof does not 
exceed an amount prescribed in this behalf 
by rule made by the Central Government.” 
was ‘considered, and their Lordships of 
the Supreme Court observed thus: ` 

t “We were informed that neither the 
Act nor the rules framed thereunder, pres- 
cribe any special procedure for the dispo- 
sal- of appeals under Section 19 (1) (f).. 
Appeals under that provision have to be 
disposed of- just in the same manner- as 
other appeals to the High Court. Obvious- 
ly after the appeal had reached the High 


-Court, it had to be determined accordin 


to. the rules. of practice and procedure of’ 
that Court. The rule is well settled that 
when a statute directs that an appeal shall’ 
lie to a Court already eateblished, then 
that- appeal must: be populated by the 
practice and procedure of that Court.” - , 
It was also observed: adi : 


“The fact that the arbitrator appoint- 
ed. under S. 10 (1) -(b) is either a desig- 
nated person or a Tribunal —- as to ‘whe- 


. ther he is a person designated or a Tribu- 


nal we express ‘no opinion —' does not in 
any way bear on the question whether the 
‘High Court’ referred to under: Section 19 
(1) (£) is a.Court or not. Our statutes arè 
ull of instances whére appeals or revisions 
to Courts are provided as against the deci- 
sions of designated persons and tribunals.” 


138. The earlier decision of. the 
Supreme Court in Hanskumar Kishanchand 
v: Union of India, AIR 1958 SC 947, hold- 
ing that an appeal to -the High Court 
9 (1) (f), Defence of India 
Act, 1939, against the decision: of a per- 
sona designata is to be “constried as a re- 
ference to it as an authority designated 
and not. a Court” since appeal is a conti- 
nuation ‘of a proceedings, -is no longer 
good law-in view of Gauri Shankar's case, 
AIR ‘1968 SC 384 (supra): The Division 
Bench -of the..Punjab High Court. (Circuit 
Bench at- Delhi) : 
F.A.O. No: 85-D of 1956, D/- 17-12-1965 - 
(Punj.) (supra) had based its decision’ on 
Hanskumar Kishanchand’s case, since the 
relevant provisions of the Requisitioning 
and Acquisition Act, 1952, are an- exact 
parallel to those of Section 19 of the De- 
fence of India Act, 1939, for coming to 

e conclusion that appeal to the High 
Gourt under Section 11 of the former Act 
lay to -it as an authority designated and- 
not a Court. In view .of Gauri Shanker’s 
case (supra), . Mauji. Ram’s ‘case cannot be 
held to be laying down the correct law. 


in’ Mauji Rams case, - - 
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14. A Full Bench of this Court in 
the Municipal Corporation of Delhi v. 
Kuldip Lal Bhandari, AIR 1970 Delhi 37 
(FB), considered the import of Sec. 110-D 
ol the Motor Vehicles Act, and observed 
thus; 


“As already stated above, the claim 
for compensation caused by negligence is 
well-known to the law of torts, as a part 
of common law independent of any sta- 
tute. The claim not being a creation of 
any particular statute, it would be reason- 
able to suppose that the provisions of the 
Motor Vehicles (Amendment) Act, 1956 
were intended only to expedite the trial of 
such a claim by the establishment of 
Claims Tribunal. The statute did not 
otherwise intend to cut down or modify 
or change in any way, the common law 
right. Section 110-F barred the jurisdic- 
tion of Civil Courts only to entertain the 
original claim as a trial Court. This bar 
operated only when in the particular area 
the Claims Tribunal had been established. 
In the other areas, the Civil Courts conti- 
nue to entertain such a claim. The appeal 
to the High Court under Section 110-D of 
the Act enables the High Court to consi- 
der the claim in its entirety free from an 
limitations in the same way as the High 
Court would consider the claim in an ap- 
peal from a Civil Court from an area in 
which a Claims Tribunal has not been 
established,” 


It was further observed: 


Boiss in hearing the appeal under 
Section 110-D of the Act, the High Court 
must be held to be acting as a High Court 
and not as a Tribunal, inasmuch as the 
claim for compensation for negligence is a 
common law right not as created by -a 
statute and the claim is considered by the 
Tribunal in its entirety without limitation 
with the result that an appeal to the High 
Court is made in its oid Civil Juris- 
diction.” 


15. The Code of Civil Procedure 
js an Act to consolidate and amend the 
Jaws relating to the procedure of the 
Courts of Civil Judicature and is applicable 
to High Courts (Section 117). High Courts 
can make rules regulating their own pro- 
cedure (Section 122) as long as these are 
not inconsistent with the provisions in the 
body of the Code (S. 128). The provisions 
of Order 41 of the Code would thus 
apply to the appeals which come to the 
High Courts Ta the statute providing 
for the appeals 
The contention of Mr. R. 
counsel for the appellant, that this ap- 
proach would mean that any aggrieved 
person by a decision of a Tribunal would 
have the right to appeal to the High Court 
under Section 96 of the Code is miscon- 
ceived. The jurisdiction of the High Court 
to hear an appeal arises out of a statute 
and it becomes seized of an appeal only 


M. Lal, learned 


provides to the contrary.- 


after an appeal has been preferred. It is 
thereafter that procedure contained in 
Order 41 of the Code becomes applicable. 


16. Another contention raised by 
the appellants is that even if Order 41 of 
the Code is applicable, Rule 22 of this 
Order should not be held applicable since 
it is not procedural but Byes a substantive 
right. It is also contended that the im- 
pugned awards neither amount to a de- 
cree nor an order in terms of the Code 
and so no cross-objection can be filed. 
Admittedly, the right of appeal given to 
any aggrieved person against a decision can 
result in appeals by the opposing parties. 
These would be what are known as cross 
appeals. However, where a party decides 
not to file an appeal but the opposing party 
files an appeal, the former is given another 
opportunity to exercise’ his existing right 
ot appeal by Rule 22. This rule<does not’ 
ive a right to the respondent. Indeed un- 
ess the respondent was entitled to appeal, 
he has no right to take any cross-objection. 
In cross-objections he can take only those 
which he could have taken by way of his 
right of appeal. These have to be in the 
form of a memorandum like an appeal, 
and may be heard and determined even if 
original appeal is withdrawn or is dismissed 
for default. All this shows that there is 
no material diference between a cross 
appeal and cross-objection except the stage 
ot the proceedings. Filing of cross-objec- 
tion by the respondent is thus only a mat- 
ter of procedure and not of substantive 
law. A Full Bench of the Madras High 
Court in A. L. A, Ala a Chettiar v. 
Chockalingam Chetty, AIR 1919 Mad 784, 
held that every party to the insolvency 
proceedings is given the substantial right 
of appeal (just as a aggrieved party is 
given a right of appeal under Sections 96, 
97, 100, C. P. C.) and that the respondent 
(who as a party has such a right of appeal) 
is merely allowed to avail himself of an 
additional rule of procedure by way of a 
memorandum of objections as provided for 
in Order 41, Rule 22 in exercise of his 
said right of appeal. Similar was the view 
in Jaikrishna Vishwanath v. Sawatram Ram- 
prasad Shop, AIR 1940 Nag 292. 


17. In Inayatullah Khan v. Di- 
wanchand Mahajan, AIR 1959 Madh Pra~ 
58, M. Hidayatullah, C, J. (later on the 


‘Chief Justice of India), speaking for the 


Bench, after following Ramasray Singh, 
AIR 1950 Cal 872 (su se and various 
other decisions, observ us! 


“There is thus authority for the pro- 
position that a cross-objection may be filed 
where an appeal lies and has to be dispos- 
ed of in accordance with the Code of 
Civil Procedure, even though there may be 
no express provision to confer the right of 
filing a cross-objection.” . , 

18. A Division Bench of the 
Lahore High Court in Lala.Khazanchi Shah 
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v. Haji Niaz Ali, AFR-1940 Lah 438, held 
that’ Order 41 of the Code of Civil Proce- 
dure would apply to Letters Patent Ap- 
eals and that in general there was no dif- 
erence between the procedure in Letters 
Patent Appeals and ordinary appeals so far 
as the Civil Procedure Code was. concern- 
el and so cross-objections were maintain- 
able. : 


19. In Jawahar Singh v. Jai Gopal, 
1972 Ren CR 242 (Delhi), V. S. -Desh- 
pande, J., while considering the question 
of maintainability of cross-objections in an 
appeal: filed under Section 89 of the Delhi 
Rent Control Act, 1958, observed thus: ` 


“A -second appeal against the decision 
of the Tribunal lies to the High Court 
under Section-39-of the Act. - Neither Sec- 
tion 89 nor any other provision of the Act 


framed wr the rules framed . thereunder, 
however, makes any provision about the 
procedure .to be followed by the High 


Court’ in dealing with the ‘second appeal. 
‘The reason for this silence of the Act and 
the Rules is obvious. The Controller and 
the Rent Control Tribunal are authorities 
created by the Act. The procedure to be 
foligwed by -them had, therefore, to be 
specified by the Act and the rules framed 
thereunder. 
a Court ‘of. record independently .of the 
Act. The second. appeal under Section 39 
of the Act lies to the High Court in its 
capacity as a pre-existing Court. The in- 
tention, therefore, is that. the procedure 
for dealing with the second appeal is left 
to be determined by the High Court.” . 


Following the case of Municipal ` Corpora- 
tion of Delhi, AIR 1970 Delhi 37 (supra) 
it was further observed: 


“The „above reasons would show that 
the right to file cross-objections is include 
in the right of appeal given, by Section. 39 
and also in the procedure to be followed 
by the High Court apart from Section 39 
of th 


e Act and the Rules framed there- 
under.” ee Nile ga 
20. >- In -Sahadu Gangaram Bhagade 


v. Spl. Dy. Collector, Ahmednagar, 'AIR 
1971 SC 1887 while deciding the court-fee 
payable under the relevant provisions of 


. the Bombay Court-fees Act,, 1959 ‘on - the 
cross-objection filed in an appeal. filed 
_under Section 11 of the Requisitioning arid 
Acquisition of Immovable 


roperty Act, 
1952, it was ‘observed thus; = ; 
“The question is whether a- cross-ob- 
jection filed by a respondent in an appeal 
can be’ considered as a memorandum of 
appeal. We have no doubt that it ‘is. a 
memorandum of appeal in- substance though 
not in form. It is a right given’ to a res- 
pondent in appeal to challenge the order 
under appeal to the extent he is aparieved 
by that order. The memorandum of cross- 
‘objection is but one form of appeal It 
takes the place of a cross-appeal.” 


-rule to the. contrary govern 


But the High Court exists as 


-ed by the practice and procedure o 


-the Claims 


A LR. 


ee 4 A Division Bench of the Ma- 
dhya Pradesh High Court in Manjula Devi 
Bhuta v. Manjusri Raha, 1968 Acc C] 1 
(Madh Pra) observed thus: 


“The Rahas have preferred  cross-ob- 
jections under Order 41, Rule 22, Civil 
Procedure Code. Mr. Tankha for the pro- 
prietor of the Speedways bus contends 
that the .cross-objections are not tenable be- 
cause these app are -not under the 


Code of Civil Procedure. We are of the 


-opinion that as soon as this Court becomes 


seized of an appeal, even where an appel- 
late jurisdiction is conferred under a spe- 
cial statute, the rules of practice and pro- 
cedure of this Court applicable to a civil 
appeal will, -in the absence of any specific 
such appeal. 
Secretary of State for India v. Chelikani 
Rama Rao; AIR. 1916 PC 21, was a case 
where an appeal lay to the District Court 
under the Madras Forest Act- (V of. 1882). 
The Privy Council observed thus: 


_ “What happened in the present case 
was that the claim ‘was rejected. An 
appeal by the -respondents was thereupon 
made to the District Gourt, and a decision 
was pronounced. It was contended on 
behalf of the appellant that all further pro- 
ceedings in Courts in India or by way of 
appeal were incompetent, these being ex- 
cluded by the terms of the statute just 
quoted. In their Lordships’ ‘opinion this 
objection is’ not well founded. Their view 
is that when proceedings of this character 
reach the District- Court, that Court is 
appealed to-as one of the ordinary .courts 
of the country with regard to whose pro- 
cedure, orders .and- decrees the ordinary 


rules. of the Civil Procedure Code apply.” 
-Thesé. observations were relied on by the 
‘Supreme Court in AIR 1958 SC 357. In 


that case, an appeal was preferred to the 
High -Court of Bombay under Section 76 
of Trade Marks Act. The question was 
whether a further appeal lay to the. High 
Court under its etters Patent. The 


Trade Marks Act does not provide or lay 
" down any procedure for the 
“duct ‘or career of such 


ture con- 
; an appeal in the 
High Court, Their’ Lordships laid down 
thus—— «°° oa ee 
“Obviously after the -appeal- had. reach- 


‘ed the High Court it has to be determined 


according to the rules of .practice and pro- 
cedure of that Court. The rule is well 


‘settled. that when a statute directs that an 


appel shall lie to a Court already esta- 
blished, then that appeal must be rema: 

that 
Court.” ‘ . 3 : 
Mr.: Tankha relied on Rule 14 of the Ma- 
dhya Pradesh Motor Accidents Claims Tri- 
bunal Rules, 1958. That. rule makes cer- 
tain other ‘provision of the Code of Civil 
Procedure - applicable -to proceedings before 
ribunal, But the very langu- 
age of that rule shows that it is not ex- 
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haustive and it does not contain anything 
which is contrary to the rules of practice 
and procedure, which generally govern a 
civil appeal in this Court. 


22, One of us (M. R. A. Ansari, 
j; following the above decision in W. S. 

ingh and Sons v. Om Parkash Kaith, 
1971 Acc CJ 324 (Delhi), observed thus: 


“The learned counsel for the- respon- 
dents has raised a preliminary objection 
regarding the maintainability of the cross- 
objection filed by the petitioners. iby: 
learned counsel contends that the Act. 
self-contained and it did not provide for 
the filing of any cross-objection. In reply 
the learned counsel for the petitioners con- 
tends that where the Act is silent, the 
provisions of the Civil Procedure "Code 
would apply and that under the said Code 
where one party files an appeal, the oppo- 
site party is at liberty to file cross-objec- 
tions. In support of this contention the 
learned counsel for the petitioners has re 
ferred to a decision of the Madhya Pra- 
desh High Court in 1968 Acc: CJ 1 (Madh 
Pra), wherein it was held that ‘as soon’ as 
this Court ‘becomes seized of an appeal, 
even where an appellate jurisdiction’ is 
conietred under a special statute, the rules 

ractice and procedure’ of this pve 
appl icable to a civil appeal will the 

sence of any specific rule to he. ` con- 
trary, n such appeal.’ In support of this 
view their Lordships of the Madhya Pradesh 
High Court have ‘referred to a decision of 
the Privy Council in Rao.. ..(1916) PG 21 
and also to a decision of the Supreme Court 
in AIR 1953 SC 357. The learned coun- 
sél for the respondents has not been able 
to cite any decision ‘contra to the one- cited 
by the learned counsel for the petitioners 
and which would support his own conten- 
tion, The practice in this Court. also 
appears to permit the filing of cross-objec- 
tion when appeals are filed against. judg 
ment of the Tribunal. J, ther oe. hold 
that the cross-objections filed by the pete 
tioners are maintainable.” 


Thus there is overwhelming authority to 
hold that cross-objection ‘is not a substan- 
tive right giv en by Order 41, Rule 22 of 
the Code but is only: proch dural taking 
place: of cross-appeal. 


23. The. other contents of the 
learned counsel for the appellant that 
Order 41, Rule 22 of the ce e of Civil 
Procedure would not apply since award is 
neither a decree nor an order is not. well 


founded. The fact that. the opunea 
awards are. neither decrees nor orders in 
terms of the -Code of Civil Procedure. 


{which is not being decided by us) makes 
no difference. The awards have en 
made appealable and the procedure applic- 
able is that-of Order 41, Civil Procedure 
‘Code. The word ‘decree”™ “used in- Rule 22 
in these circumstances have: to ‘be read as 
‘award’-in order to give ..effect to this 
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Ordér. Ft is-ih this fashion ‘that Order 41, 
Bulé 22 is read when an ap eal- is prefer- 
red against an order e  appealable 
under Order 48, Rule 1 Lor the Code of 
Civil Procedure "and Rule 2 thereof makes 
Order 41 applicable. 


"24, The other decisions relied up- 
on by the learned counsel taking opposite 


view, „may now be notic 


25. A Division Bench of Patna 
High Court in Bokaro and Ramgar Ltd. 


. v.. Kathara Coal Co. Ltd., AIR 1969 Pat 


235 came to the conclusion that cross-ob- 
jections filed by the respondent in appeal 
under Section- 20: of the Coal Bearing 
Areas (Acquisition and Development) Act, 
1957, were not maintainable on the fol 
lowing reasoning: 


“Except Section 20 of the Act there 
is no other Section mia which a person 
aggrieved ‘by any award of a Tribunal con- 
stituted under ` ‘Section 14 (2): of the Act 
can“ come 2 to the High Court .and Sec- 
tion:20 specifically provides for an appeal 
to the -High Court by a person aggrieved 
by the award of such a Tribunal, in other 
words, under the Act no right to file a 
cross- -objection ‘appears to have been grant- 
ed. There is no provision ‘in the Act ana- 
logous ‘to those of Order 41, Rule 22 -of 
the Cote ‘of Civil Procedure. Right of 
cross-objection, like a neat of appeal is a 
he only manner 
in which that. Diener b e Tribu- 
nal, viz., its award can be subjected to a 
review . is by appealing against the whole 
or pdrt of it under Section 20. Cross-ob- 
jection is thus out.” 


This decision does not refer to any judg- 
ment in support of ‘its view. oreover 
none of: the questions raised before us and 
rs above has been: discussed, 


A Division Bench of the Alla- 
habid. High Court in Zahind Hussain v. B. 
Khairati Lal Jain, AIR 1954 All 419, held 
that cross-objections’ were not tenable -in 
an appeal, filed under Section 75 of the 
Provincial Insolvenċy Act of 1920, on the 
following reasons:— 


“Section 75 of the Insolvency Act 
provides for an appeal within 80° days. to 
the District Court and within 90 days’ to 
the High Court. There is no rovision for- 
‘a_cross-objection to be, filed within 30 days: 
after service of notice as under Order XLI, 
Rule 22 of the Civil Procedure Code. So 
far as we see there is nothing in the, Pro- 
vincial One Lt making the provi- 
sions -¢ Rule 22, Civil EC C.; 


-applicable toan appeal under S. 75” 
‘This: case also does not take note of the 


various e discussed by us. Even the 
Full Bench decision, of the -Madras. :High 
Court in A. L, A. Algappa Chettiar’s case, 
AIR 1919- Mad 784 (FB) (supra) and Di- 
vision Bench decision of the Bombay High 


988 Delhi [Prs. 1-3] 


Court in Raghunathdas Gopaldas’ case 
(supra) have not been taken note of. . With 
eee respect to the learned Judges, we 
o no -agree with them. 

T. The result is that we hold 
that cen -objections filed .in the present 
appeals by the respondents are maintain- 

able. The appeals’ will now go back be- 
fore: a Single Bench for decision on merits. 
` Order r accordingly. 
>j he 
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Union of India and. another, Appellants 


v.: Allahawal and’ others, Respondents. 


Second Appeal.No.:9.of 1966, D/- 42 i 


1972 from judgment and decree "of RON. 
Agpanval, Addl. Dist. J» Delhi, D/-. 27-4- 
196 


A (A) Administration. `of Evacuee Pro- 
perty Act (1950), S. 7 — Notification under 
-— No notice to the owner — No determi- 


nation by the Custodian about’ the jurisdic- 
tional fact — Notification -is illegal .—. 
Under the circumstances there cannot: be 


any automatic vesting of the property 
under S. 8. (X-Ref:— Administration _ of 
Evacuee Property Act (1950), S. 8). AIR 


1953 SC 298 and AIR 1 1967 SC 106,.. Re- 
lied on. . : i . 


Neither on the record ‘of this suit nor 
on the record’ of the Custodian, has it been 
established that’ the owner‘ of the ‘property 
had ever migrated to Pakistan. Under: these 
circumstances, '' she- could ‘legally not. be 
treated as an evacueé by mere application 
of the definition of an evacuee’ in’ the ab- 
sence of a determination by the Custodian 
inthis behalf in.exercise of his jurisdiction. 
In view of this circumstance, there could 
not be any automatic vesting of her pro- 
perty in the Custodian. 


(B) Administration of Evacuee™ Pro- 


perty Act (1950), S. 46 — Statutory provi-. 


sions of the Act not complied. by the Au- 
thority — Jurisdiction of. the civil court is 
not barred by’ the section. 
1488 and AIR 1968 SG 169, Relied, on. . 
(Para 13) 
Had ‘there béen any finding. or any 
order by the Custodian holding the ` 
perty to be an evacuee property, the. civil 
Court would. obviously have no ’ jurisdiction 
to investigate the* matter afresh or atrive 
at a different finding however erroneous or 
illegal the finding o 
have been. But in this case; there -is ab- 
solutely no finding by the Custodian that 
the owner was an ia es -So where, the 
Custodian of evacuee : operty does not 
even purport tò act in. or ormity with ‘the 
statutory: provisions to declare - a person: as 
an, evacuee, the: jurisdiction of - 
Court is not ‘ousted. . 
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(Paras 9, 10). 


ara 10) - 


AIR 1966 SC. (corresponding to new No. 


‘pro. 


> t 
the Custodian - might ` Nos. 55 to 61 out of w 


the civil: 


A. IR. 


Cases Referred: Chronological Paras 


AIR’ 1970 SC 1298 = (1971) 1 SCR 
275, State of West Bengal v. Indian 
Tron and Steel Co. Ltd. 13 
AIR .1969 SC 78 = (1968) 3 SCR . 
662, Dhulabhai.v. State of Madhya 


Pradesh 
AIR 1968 SC 169 = (1967) 3 SCR 
736, Custodian, Evacuee Property 
j ` Jafřan Begum 13 


‘ATR: 1967 SC 106 = (1962) 1 SCR 


- 749, Dr. Zafar Ali 
“Custodian of” 


Shah `v. Assistant 
Evacuee. Property, `` 
- Jhansi Sos o7 an -9 
AIR 1966:SC 1438 = 1966-3 SCR 
214; Ram Gopal Reddy v. Addl. , 
Custodian Evacuee: Property 13. 
AIR 1958 Punj' 384 = 60 Punj LR 
807, Rain Gopal v. ~ Banta Singh 


AIR: 1953 SC 298 = 1953 SCR 691, 


Ebrahim -Aboobaker v. Tek Chand 3 


epak - ‘Chaudhary, -for Petitioners; 
eee Si iv. Charan Singh; for Respondents. 


. JUDGMENT : :— This regular second ` 
appeal under- Section 100 of the Code of 
Civil Procedure has been filed -by thè 
Union of India and the Custodian of Eva- 
cuee’s property defendants and is directed 
against the appellate judgment and decree. 
of Shri R- N. Aggarwal, Aaiional District 
Judge, Ban dated’ 27th ai 1966 by > 
which the Iearned Judge a owed the ap- . 
peal and reversing. the decree of the trial 
Court: ‘dated 6th . eptember, 1963, finally 
decreed the. suit of the plaintiffs for a de- 
claration that the notification notifying .the 
property in Roe ta as the evacuee ‘property, 
a illegal and without jurisdiction, `- - -| 
72; . The’ facts. giving rise to 
seal are that on 8th of May, 
A dul Gaffar and eee purchased 
the .property in dispute. by a sale-deed ` 
(Exhibit P-2) and ‘after the purchase,’ they, 
on” 29th September, 1931, divided the pro- 
perty between ‘them by a release-deed and 
sale-deed, with the result that Abdul Gaffar 
became the owner of roperty No. 37-A 
54) while Alla- 
hawala became the owner of property No. 


this 
‘1929, 


37 (present! Nos.. 56 ‘to 61) ` Mst, Fatma 
(also known, ass Fahiman) who was sister 
of Abdul Gaffar and wife of - Allahawala 


became the. sole owner. of 37 (correspond- 
ing to 55 new) vide‘ Exhibit ‘P-1. It may, 
be mentioned- that the property: ‘of Allaha- | 
wala béaring. No. 87 On nally; now aoe ; 
ich No. '55 be- 
longs to Mst. Fatma. ttt may _also ‘be noted 
that the property owned’ by Allahawala 
has been released to him by ‘the ‘Custodian - 


while’the property No. 55 of Fatma. is: in 


dispute in „these proceedings. 


3. Fatma Bi died at Delhi on “98rd 
October, ‘1954 and Abdul Gaffar died at 
Delhi on the 30th December, 1958. The 
legal representatives of Mst. Fatma. insti- 
tuted the suit -giving rise to this appeal 
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being aggrieved by notification of the pro- 
perty in dispute in 

ary, 1951 as evacuee’s propery. The other 
material facts alleged in the plaint are that 
the other properties of Allahawala and his 
wife (Nos. 55 to 61) mentioned above were 
notified to be evacuee properties but the 
same were restored to Allahawala except 
No. 55. However, in respect of the pro- 
perty in dispute, Allahawala earlier raised 
an objection on. 8th July, 1949 and then 
he undertook to produce Fatma Bi to su 

port her affidavit dated 28th October, 1949 
which was rejected. Abdul Gaffar, as legal 
representative of Fatma Bi, then filed an 
application under Section 16 of the Ad- 
ministration of Evacuee property Act, 
1950 (hereinafter referred to as the Act) 
for restoration of the property. It was re- 
jected on 28th February, 1958 merely on 
the ground that it was barred b 
a review of the same applied for on 2nd 
of September, 1959 was dismissed on 4th 
February, 1960. ; 


4, The suit was contested by the 
Union of India and the Custodian of Eva- 
cuees property on the ground that the pro- 
perty vested in the Custodian under Sec- 
tion 7 of the East Punjab Evacuees’ Pro- 
perty Act, 1947 and the property in dis- 
pute had automatically vested in the Cus- 
todian and so’ had been rightly notified as 
such on 28rd February, 1951. It is ad- 
mitted case of the parties that no inquiry 
under Section 7 of the Act XXXI of 1950 
had been made before the issue of the 
notification and there were no proceedings 
to declare Fatma Bi as an evacuee or to 
vest her property in the Custodian, Reli- 
ance has wholly been placed by the Custo- 
dian on the statutory provision of automa- 
tic rae On the pleadings of the par- 
ties, the following issues were framed:— 

“1. Whether the plaintiffs are the own- 
ers of the suit property as alleged in the 
plaint? 

2. Whether the notification No. 27857 
dated 27th February, 1951 is ilegal, ultra 
vires and inoperative as alleged? OPP. 

3. Whether the suit in the present 
form does not lie? OPD. 

- 4. Whether the Civil Court 
jurisdiction to try this suit? OPP. 

5. Whether notice under Section 80, 
Civil Procedure Code was served upon the 
defendant? OPP.” 
© 5. The trial Court answered issue 
No. 1 in favour of the plaintiffs and issue 
No. 2 against them. Issues Nos. 3 and 5 
were decided in favour of the plaintiffs 
while issue No. 4 was decided against them 
and the Court of first instance held that 
the civil Court had no jurisdiction to 
entertain the suit and so dismissed it, leav- 
ing the parties to bear their respective 


costs. 
6. On appeal, the Additional Dis- 
trict Judge reversed the findings of the 
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o. 55) on 28rd Febru- ° 


time and 


„resident in or ownin 
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Court below on issues Nos, 2 and 4 and 
held that the impugned notification was 
illegal and without jurisdiction and that 
the civil Court bad jurisdiction to enter- 
tain the suit and so he set aside the de- 
cree of the Court below and passed a de- 
cree in favour of the plaintiffs. 


7. The learned counsel for the ap- 
pellants has in this second appeal contend- 
ed that the findings of the lower appellate 
Court on issue No. 2 and incident on 
issue No, 4 are contrary to law aa so 
must be set aside and the decree of the 
trial Court be restored. 


8. I have heard the learned coun- 
sel for the parties. The relevant provisions 
of the law may, for ready reference, be 
reproduced below. Section 2 (b) of the 
East Punjab Evacuees (Administration of 
Property) Act, XLIV of 1947 defines ‘eva- 
cuee’ as follows:— 
ordinarily 
property or carrying 
on business within the territories compris- 
ed in the Provinces of the East Punfab 
who on account of civil disturbances or 
the partition of the country: 

9 leaves, or has since the first day of 
March,..1947, left the said territories for a 
place outside India or 


(i) cannot personally occupy or super- 
vise his property or business or watch his 
interests or enforce his rights.” 

Section 2 (c) defines evacuee property as 
under:— 

“Evacuee property includes all pro- 

perty in which an evacuee has any right or 
interest but does not include any movable 
property in his immediate physical posses- 
sion. 
Section 4 of the said Act provides that all 
evacuees’ property situated within the pro- 
vince shall vest in the Custodian for the 
pe of this Act and shall continue to 
e so vested until it is returned to the 
owner in accordance with the provisions 
of Section 12. Section 6 deals with the 
powers of the Custodian to take possession 
of evacuee property and Section: 7 deals 
with enquiries into the claim as to evacuee 
property. 

9. Act XLIV of 1947 was repealed 
by ‘the Administration of Evacuee Property 
Ordinance No. XII of 1949. Section 5 of 


“Evacuee means a person 


© this Ordinance provided that subject to the 


provisions of this Ordinance all evacuee 
properties situate in a province shall vest 
in the Custodian for that province. Sub- 
section (2) of Section 5 provided that 
where immediately before the commence- 
ment of this Ordinance, any evacuee pro- 
perty in a province had vested in any per- 
son exercising the powers of a Custodian 
under any corresponding law in force in 
that province immediately before such 
commencement, the evacuee property shall, 
on the commencement of this Ordinance, 
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be deemed to have vested in the Custodian 
appointed for the rovince under this 
rdinance. Section gives the power to 
the Custodian to take possession of an 
evacuee property vested in him and Sec- 
tion 8 provides for enquiry into claims to 
evacuee property by interested persons. 
The next legislation, on the subject is Ad- 
ministration. of Evacuee Property Ordin- 
ance XXVII of 1949. Section 7 (1) of 
this Ordinance provides:— f 


“Where the Custodian is of opinion 
that any property is evacuee property with- 
in the meanings of this rdinance, he 
may, after causing notices thereof to be 
given in such manner as may be prescribed 
to the persons interested and after holding 
such inquiry into the matter as the circum- 
stances of the case permit, pass an order 
declaring any such property to be evacuee 
property.” 

Sub-section (8) of Section 7 provides 
that the Custodian shall, from ` time to 
time, notify either by ‘publication in 
official Gazette or in such other manner 
as may be prescribed all properties declar- 
ed by him-to be evacyee properties under 
sub-section (1). Section 8 provided for 
vesting of evacuee property in the Custo- 
dian, Ordinance XXVII of 1949 was re- 

laced by Act XXXI of 1950. Sections 7 
1) and 7 (8) of the Act are in similar 
terms as-Section 7 of the Ordinance repro- 
duced above. Section 8 of Act XXXI 
of 1950 reads .as follows:— 


“Vesting evacuee property in the Cus- 
todian:— (1) Any property declared to be 
evacuee property under Section 7 shall be 
deemed to have vested in the Custodian 
for the State— . 


~ (a) in the case of the py rty of an 
evacuee as defined in sub-clause (i) of 
clause (d) of Section 2 from the date on 
which he leaves or left any place in a State 
for any place outside the territories now 
forming part of India; pate 


_ (b) in the case of property of an eva- 
cuee as defined in sub-clause (ii) of clause 
(d) of Section 2 from the 15th day of 
August, 1947; and ; 

(c) in the case of any other property; 


from the date of the notice given under 
sub-section (1) of Section 1 in respect 
thereof. 

(2) Where immediately before the 


commencement of this Act any property 
in State had vested as evacuee property 
in any person exercising the powers of 
Custodian under any law repealed hereby 
the property shall, on the commencement 
of this Act, be deemed to be evacuee pro- 
perty declared as such within the meanings 
of this Act ‘and shall bë deemed to have 
vested in the Custodian appointed or deem- 
ed to have been a penie Yor the State 
under this Act and shall continue to so 
vest; i A 
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Act 1 of 1960 added. Section 2 (A) in Sec- 


‘tion 8 and it. reads as under:— 


“(2A) Without prejudice to the -gene- 
rality of the provisions contained in sub- 
section 2) all property which under any 
law repealed hereby purports to have vest- 
ed as evacuee property in any person exer- 
cising the powers of Custodian in any 
State, shall ar SAE aa d any defect in 
or the, invalidity of such law or any judg- 
ment, decree or order of any Court be 
deemed for all purposes, to have validly 
vested inm that person as if the provisions 
of such law had been enacted by Parlia- 
ment -and such property shall on the com- 
mencement :of this Act be deemed to have 
been evacuee property declared. as such 
within the meaning of this Act and accord- 
ingly any order made or other action taken 
by the Custodian or any other authority in 
relation to such property shall be deemed 
to have been validly and lawfully made or 
taken.” De 
The notification in dispute ‘dated 23rd 
February, 1951 is obviously, as held by 
the lower appellate Court, without. juris- 
diction and is not sustainable. It has been 
issued under Section 7 of Act XXXI of 
1950, but without any notice, without any 
inquiry or without any determination and 
as such it is illegal and ineffective in view 
of Ebrahim Aboobaker v., Tek Chand, AIR 
1953 SC 298-and Dr. Zafar Ali Shah v. 
The Assistant Custodian of Evacuee Pro- 
perty, AIR 1967 SC 106. s is 


10.. The notification is, however, 
sought to be supported under sub-section (2) 
of Section 8 of the Act as pertaining to the 
property having already vested in the Custo- 
dian under Section of the East Punjab 
Evacuee. Property Act of 1947. The rele- 
vant ‘provision of the. said statute, as a mat- 
ter of law, vests all evacuee properties in 
the Custodian without doubt. But on the 
record of the case, I do not find any deter- 
mination by the Custodian either before or 


after the notification about the jurisdictional 


facts relating to Fatma Bi having become. 
an evacuee. The- definition of evacuee given 
in the East Punjab Act and recapitulated in 
the 1950 Act defines. an evacuee as a per- 
son who, on account of disturbances, leaves 
or has, after lst March, 1947, left any 
place in India. Had it been-established as 
a fact that Fatma Bi had left India or had 
settled in Pakistan then she could rightly 
be treated as an evacuee and the properties 
‘owned or held by her would be deemed to 
be evacuee -properties under the law, Had 
the Custodian ever recorded a finding that 
she was or had become an ‘evacuee, the 
jurisdiction of the Civil Court to re-appraise 
the evidence or determine the correctness or 
otherwise of the finding of the Custodian, 
whether in fact or law, would be barred. 
But in this case, there is absolutely no 
finding by him and the jurisdictional facts 
constituting her to be evacuee, have not 
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been shown to have been established at 
any time to the satisfaction of the Custodian. 
Unfortunately, the Custodian did not give 
any notice in its’ respect at any time before 
the notification in dispute, On the record 
of the Civil Suit, an attempt has been made 
‘by the Custodian to show that a notice 
had been given in respect of property No. 37, 
but 37 was a number previously assigned 
to a group of properties and the property 
in dispute in this case is No. 55 (new) and 
Beli Ram was never a tenant or an attorney 
in respect of the property in dispute. The 
Field Inspector of the Custodian giving evi- 
dence in the suit had stated that Fatma Bi 
lived, died and was buried, in Delhi and 
that no notice was given to her and no rent 
was realised in respect of her property by 
the Custodian. atma Bi, therefore, had 
not had any notice of the intention of the 
Custodian to assume possession and control 
of the property in dispute, nor of his inten- 
tion to treat it as an evacuee property. 
* ° © So neither on the record of this suit 
nor on the record of the Custodian, has it 
been established that she had ever migrated 
to Pakistan. Under these circumstances, 
she could legally not be treated as an eva- 
cuee by mere application of the definition of 
an evacuee in the absence of a determina- 
tion by the Custodian in this behalf in exer- 
cise of his jurisdiction. In view of this cir- 
cumstance, there could not be any automa- 
tic vesting of her property in the Custodian. 


il. The learned Counsel for the 
State has urged that there was a general 
notification assuming possession and control 
of all evacuees’ properties, but as held by 
A. N. Grover, J., (as his Lordship, now a 
Judge of the Supreme Court then was) in 
Ram Gopal v. Banta Singh, 60 Pun LR 
807 = (AIR 1958 Punj 384), such a noti- 
fication which does not contain any particu- 
lars of the property or of the evacuees is 
of no effect in vesting any particular pro- 
perty in the Custodian. 


12, The learned Counsel next urged 
that the legal representatives of Fatma Bi 
applied to the Central Government under 
Section 16 of the Act for restoration of the 
property and this application would neces- 
sarily imply that she faa acquiesced in her 
treatment as an evacuee by the Custodian 
as otherwise the application could not be 
made for restoration of what was not an 
evacuee property. I find that there is a 
fallacy in this argument since under R. 15-B 
of E. P. Rules 1950 a non-evacuee can 
also apply for restoration of a property 
which is claimed to have been wrongly noti- 
fied as evacuee property. There cannot be 
any estoppel or acquiescence against the 
provisions of law and if the property has 
legally not vested in the Custodian, as eva- 
cuee property, the acquiescence on the part 
of the party cannot remove the legal infir- 
mity in exercise of jurisdiction of the Cus- 
todian, 
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18, Lastly, the learned Counsel for 
the appellant has strony urged that the 
jurisdiction of the, Civil Court to investi- 
gate as to whether the property in dispute 
is evacuee’s property or not is expressly 
barred by Section 46 of the Evacuee Pro- 
perty Act and he has relied upon two au- 
thorities of the Supreme Court reported as 
Ram Gopal Reddy v. The Additional Custo- 
dian Evacuee Property, AIR 1966 SC 1488 
and Custodian,. Evacuee Property v. Jafran 
Begum, AIR 1968 SC 169. Most respect- 
fully, the said authorities are binding on this 
Court and even otherwise on a plain read- 
ing of Section 46 of the Act, the jurisdic- 
tion of a Civil Court to entertain or adju- 
dicate upon the question, whether any pro- 
perty is or is not evacuee property or with 
regard to the legality of ihe action of the 
Custodian under the Act, is expressly bar- 
red. As mentioned by me above, had there 
been any finding or any order by .the Custo- 
dian ho ding the property to be an evacuee 
roperty, the Civil Court would obviously 
ave no jurisdiction to investigate the mat- 
ter afresh or arrive at a different findin 
however erroneous or illegal the finding o 
the Custodian might have been. But in 
this case, I find on the record that there is 
absolutely no finding by the Custodian that 

Fatma Bi was an evacuee, 


The learned Counsel for the respondent 


brings this case within the first exception 
laid down by Hidayatullah, C. J., speaking 
for a Bench of five Judges of the Supreme 


Court in Dulabhai v. State of Madhya Pra- 
desh, AIR 1969 SC 78, where his Lordship 
laid down that the jurisdiction of the Civil 
Court is not ousted if the provisions of the 
particular statute have not been complied 
with by the statutory tribunal or if it has 
not acted in conformity with the fundamen- 
tal principles of judicial procedure, The 
said authority was followed by the Supreme 
Court in State of West Bengal v. Indian 
Tron and Steel Co, Ltd., AIR 1970 SC 
1298, where Hegde, J., speaking for the 
Court, inter alia eged that the Civil 
Court always retains jurisdictions to deter- 
mine if quasi judicial tribunal has complied 
with the provisions of law under which it 
has acted. Therefore, I am inclined to 
accept the submission of the counsel for the 
respondent and hold that where the Custo- 
dian of evacuee property does pot even pur- 


‘port to act in conformity with the statutory 


provisions to declare a person as an evacuee, 
the jurisdiction of the Civil Court is not 
ousted. Consequently, the decision of the 
lower Appellate Court is correct. 


14, As a result, the appeal is dis- 
missed, but in view of the circumstances of 
the case, the parties will bear their respec- 
tive costs. A 

Appeal dismissed. 
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HARDAYAL HARDY, C. J. AND 
PRAKASH NARAIN, J. 

National Seeds Corporation Employees 
Union and another, Petitioners v. National 
Seeds Corporation, Respondent, 

Civil Writ Petn. No. 27 of 1972, D/- 
8-2-1972, i 


(A) Constitution of India, Article 226 
— Expression “Any person” — Meaning of. 
(Para 6) 


“Any person” in Art. 226 only means 
any person to whom, according to well-esta- 
blished principles, a writ would issue. It is 
only against bodies having legal authority 
to determine questions effecting the rights 
of subjects that the jurisdiction of the High 
Court under Article 226 can be invoked. 

(Para 6) 


(B) Constitution of India, Article 226 
— Mandamus to a company — Company 
must have failed to perform any duty impos- 
ed upon it by the statute by which it is 
created for the purpose of fulfilling public 
responsibilities. AIR 1971 Assam 19, Dis- 
sented; AIR 1968 SC 1306, Relied. 
(Para 13) 


In the present case the respondent, ad- 
mittedly, is a company incorporated under 
the Companies Act, 1958 and has not been 
either created by a statute nor has any sta- 
tutory duty been cast upon it by its consti- 
tution. So it cannot be said that the alleg- 
ed non-compliance of Section 9-A of the 
Industrial Disputes Act by the respondent 
entitles the petitioners to claim that a man- 

us be issued to the respondent-company 
to comply with the said provisions. 

. (Para 16) 


Cases Referred: Chronological Paras 
AIR 1971 Assam 19 = (1971) 1 Lab 
LJ 278, Prafulla Chandra Sharma v. 
Oil India Ltd. 10, 12 
1970 Lab IC 629 = (1970) 2 Lab 
LJ 179 (Pat), Somukumar Chatterjee 
v. District Signal Tele Communi- 
cation Engineer 14 
AIR 1969 SC 1306 = (1969) 2 Lab 
LJ 749, Praga Tools Corporation v. 
C. V. Imanual 
AIR 1968 Cal 124 = 1968 Lab IC 
449, Abani Bhusan Biswas v. Hin- 
dusthan Cables Ltd. 15 
AIR 1966 Cal 23 = (1966) 2 Fac 
LR 30, Madan Mohan v. State of 


West Bengal $ 9 
AIR 1960 SC 610 = (1960) 1 Lab f 

Ly 251, State of Bombay v. Hospi- 

tal Mazoor Sabha 7 


’ B. S. Charya, for Petitioners; K. C. 
Sharma, for Respondent. 
PRAKASH NARAIN, J.:— This peti- 
tion under Article 226 of, the Constitution 
of India has been filed by two petitioners, 


GP/HP/D962/72/YPP 
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namely, The National Seeds Corporation 


Employees’ Union through its General Sec- 
retary and Shri J. P. Singh, the General > 
Secretary of the first petitioner agau the 
National Seeds Corporation, F-44/A, South 
Extension, Part—I, New Delhi threugh its 
Chairman. By this petition a prayer is 
made for the issuance of a writ of manda- 
mus against the respondent-Corporation di- 
recting it to restore the enhanced house- 
rent allowance .which the employees of the 
respondent were getting by virtue of a reso- 
lution passed at the 45th meeting of the 
Board of Directors of the respondent-Corpo- 
ration on 27th September, 1971. The bene- 
fit of the enhanced house-rent allowance 
was made applicable to the employees of 
the respondent w.e.f. lst October, 1971. 
This order was revoked by an office Order 
No. 741 (Part-I) issued on Ist January, 1972. 
Aggrieved by the said order of revocation 
the petitioners have come to this court and 
challenged the order dated Ist January, 
1972 as being arbitrary, illegal, capricious, 
against the principles of natural justice and 
passed in violation of the provisions of Sec- 
tion 9-A of the Industrial Disputes Act, 1947. 


2. According to the petitioners the 
payment of house-rent allowance is com- 
pulsory in terms of the rules of service ap- 
plicable to the employees of the respondent 
and it is contended that the house-rent al- 
lowance forms part of the wages as defined 
by the Industrial Disputes Act, 1947. The 
contention is that inasmuch as the terms of 
service of the employees of the respondent 
have been changed to their detriment with- 
out the respondent complying with. the pro- 
visions of the Industrial Disputes Act, 1947, 
the said order dated Ist January, 1972 be 
struck down and a mandamus be issued to 
the respondent directing it to restore the 
payment of house-rent allowance at the en- 
hanced rate. 


8 Notice to show cause why the 


petition should not be admitted was issued 


to the respondent which filed a reply in 
opposition to the admission of the writ peti- 
tion. The petitioners filed a rejoinder there- 
to. In the reply filed on behalf of the 
respondent it was contended that the res- 
pondent being a company registered under 
the Companies Act, 1956, no writ of man- 
damus could be issued to it; that inasmuch 
as the respondent had adopted all Govern- 
ment Rules and Regulations including Fun- 
damental and Supplementary Rules, Civil 
Civil Services (Classification, Control and 
Appeal) Rules, Civil Services (Temporary) 
Rules, Revised Leave Rules, Civil Services 
Regulations etc., the provisions of Sec. 9-A 
of the Industrial Disputes Act would not 
be attracted in the case of the respondent; 
that assuming that Section 9-A of. the In- 
dustrial Disputes Act is attracted to the 
facts of the case, the petitioners have the 
alternative remedy of raising an industrial 
dispute and so, should not be allowed to 
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invoke the writ jurisdiction of the High 
Court; that house-rent allowance is being 
` paid to the employee of the respondent but 
the enhanced house-rent allowance adopted 
by resolution No. 16 in the 45th meeting 
of the Board of Directors of the respondent 
held on 27th September, 1971, is to remain 
inoperative in view of the grave situation 
created in the country by influx of refugees 
from Bangla Desh and need to conserve 
money; the respondent being a public 
sector eoterpriee has to follow instructions 
received rom the Government of India 
from time to time in various matters parti- 
cularly, with regard to finance; that the 
enhanced house-rent allowance was agreed 
to also in view of Governmental instruc- 
tions and has been kept in abeyance again 
in view of Governmental instructions; that 
the order revoking the earlier decision to 
increase the house-rent allowance was nei- 
ther. arbitrary nor illegal nor capricious nor 
against the principles of natural justice; and 
that the house-rent allowance was a fringe 
benefit and not wages within the meaning 
of Industrial Disputes Act, 1947. 


4. In the rejoinder filed by the peti- 
tioners their earlier contentions were reite- 
rated and it was submitted that raising of 
industrial dispute was not an adequate al- 
ternative remedy available to the petitioners 
inasmuch as in those proceedings the ag- 
grieved workman would be required to 
move the Conciliation Officer first which 
proceedings will take a lot of time and if 
those fail then only could the concerned 
Government make a notification for making 
reference of the disputes to the appropriate 
Court for adjudication. The adjudication 
proceedings will again take time and even 
if an award is given in favour of the work- 
men it will become effective only. on publi- 
cation which may take considerable time. 


5. The petitioners also moved an 
application for an amendment of the peti- 
tion to which also the respondent filed a 
reply. The main plank in the proposed 
amended petition was to get a declaration 
that the house-rent allowance was not a 
fringe benefit and that without complying 
with the mandatory provisions of Sec. 9-A 
of the Industrial Disputes Act the enhanc- 
ed-house-rent allowance once given could 
not be withdrawn. We did not allow the 
original petition to be amended but heard 
the learned Counsel both on the main peti- 
tion and the proposed amended petition. — 


6. Article 226 of the Constitution, 
under which the jurisdiction of this Court 
has been invoked by the petitioners reads as 
under:— 

“296 (1) Notwithstanding anything in 
Article 32, every High Court shall have 
power, throughout the territories in relation 
to which it exercises jurisdiction, to issue to 
any person or authority, including in appro- 
priate cases any Government, within those 
territories, directions, orders or writs, in- 
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cluding writs in the nature of habeas cor- 
pus, mandamus, prohibition, quo warranto 
and certiorari, or any of them, for the en- 
forcement of any of the rights conferred by 
Part III and for any other purpose. 

(IA) The power conferred by clause (I) 
to issue directions, orders or writs to any 
Government, authority or person may also 
be exercised by any High Court exercising 
jurisdiction in relation to the territories with- 
in -which the cause of action, wholly or in 
part, arises for the exercise of such power, 
notwithstanding that the seat of such Gov- 
ernment or authority or the residence of 
such person is not within those territories. 


(2) The power conferred on a High 
Court: by clause (I) or clause (IA) shall not 
be in derogation of the power conferred on 
ue Supreme Court by clause (2) of Artt- 
cle $2.” 


The first contention of Mr. B. S. Charya, 
the learned Counsel for the petitioners, is 
that the High Court under Article 226 of 
the Constitution has power to issue to any 
person or authority orders or writs including 
writs in the nature of mandamus. Any per- 
son would include even a company register- 
ed under the Companies Act. Prerogative 
writs mentioned in both Article 32 and 
Article 226 of the Constitution will only 
issue in accordance with well-established 
principles both in England and in India. 
“Any person” in Article 226 only means any 
person to whom, according to well-establish- 
ed principles, a writ would issue. It is only 
against bodies having legal authority to de- 
termine questions effecting the rights of 
subjects that the jurisdiction of the High 
Court under Article 226 can be invoked. 
Article 226 of the Constitution cannot be 
utilised to grant relief against purely private 
persons who have no statutory or legal exis- 
tence. Similarly, writs would not normally 
be issued to organisations like Companies or 
Co-operative Societies. Even, assuming that 
writs, directions or orders can issue to pri- 
vate persons or organisations like companies 
the same will not normally be issued where 
another remedy is open. ` 


7. In the present case the peti- 
tioners seek issue of a mandamus to the 


‘respondent on the ground that the enhanced 


house-rent allowance has been withdrawn 
without complying with the mandatory pro- 
visions of Section 9-A of the Industrial Dis- 
putes Act, 1947, This section reads as 
under:— A : 


“No employer, who proposes to effect 
any change in the conditions of service ap- 
plicable to any workman in respect of any 
matter specified in the Fourth Schedule, 
shall effect such change,— 


(a) without giving to the workmen like- 
ly to be affected by such change a notice 
in the prescribed manner of the nature of 
the change proposed to be effected; or 
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(b) within fren yee days of givin, 
such notice; provided that no notice s 
be required for effecting any such change— 


(a) Where the change is effected in 
pursuance of any settlement, award or deci- 
sion of the Appellate Tribunal constituted 
under the industrial Disputes (Appellate 
Tribunal) Act, 1950; or 


} where the workmen likely to be af- 
fected by the change are persons to whom 
the Fundamental and Supplementary Rules, 
Civil Services (Classification, Control and 
Appeal)’ Rules, Civil _ Services (Temporary 
Service) Rules, Révised Leave Rules, Civil 
Service Regulations, Civilians in “Defence 
Services (Classification, Control and Appeal) 
Rules or the Indian Railway Establishment 
Code or any other riles or gem that 
may be notified in this, beh 
propriate Government in the Official Gazette; 
apply.” an 

Mandamus is: issued on certain princi- 
ples, which are where a person, Corpora- 
tion or Tribunal is required to perform any 

ublic duty or where it is required. -to per- 
orm any statutory. duty imposed: upon the 
respondent. A mandamus is in-tbe nature 
of a command issuing from the High Court 
directing any person,’ Corporation or infe- 
rior Court or Tribunal or authority to do a 
particular act or thing which ‘that person 
or authority etc. is under a legal duty to 
perform or do. It is a coercive writ and 
not a corrective writ. - Therefore what has 
to be seen is whether in the present case, 
even if it be assumed: that Section 9-A -of 
the Industrial Disputes Act is attracted, a 
mandamus can issue to the: respondent to 
compy with it. Assuming that the enhanc- 
ed house-rent allowance would be “wages” 
within -the meaning of the Industrial Dispu- 
tes Act Section 9-A of the Act prohibits an 
employer to effect any changes in the condi: 
tions of- service applicable to any workman 
in respect of matters specified in the Fourth 
Schedule of the Act without first giving the 
requisite notice. In that view of the mat- 
ter withdrawal of the enhanced house-rent 
allowance would be a matter ‘falling within 
the Fourth Schedule anda change in the 
wages would be a change in the conditions 
of service which may be a matter referable 
as an industrial dispute. Mr. Charya relied 
on a decision of the . Supreme Court of 
India: in State of Bombay: v. Hospital Maz- 
door Sabha (1960) 1 Lab LJ 251 = (AIR 
1960 SC 610), that inasmuch as Section 9-A 
is mandatory a mandamus can issue to the 
respondent to first comply with its provi- 
sions before withdrawing e enhanced 
house-rent allowance. The decision relied 
upon may help the petitioners to urge that 
Section 9-A , was, mandatory but is of no 
avail to the petitioners to urge that a man- 
conn ee issued for the compliance of Sec- 
on - š * . t Sg 


- 8. The ‘learned Counsel for the par- 
ties relied ‘on several other decisions- which 
we will notice one by one. > ; 


by the ap-. 


v. N. S. Corpn, (P. Narain J.) A. L R, 


9, In Madan Mohan Sen Gupta v. 
State of West Bengal, AIR 1966 Cal 23, it 
was held that existence 
remedy is not always a sufficient reason for 
refusing a party a quick relief by a writ. 
The contention there was whether Sec- 
tion 86 of the Bengal Co-operative Societies 
Act was a bar to the maintainability of a 
writ petition against the co-operative society's 
managing body to forbear from holding the 
election. That was a petition mainly direct- 
ed against the State Government and the 
Registrar of Co-operative Societies for a 
direction: that the Registrar should: see that 
the provisions: of the Co-operative Societies 
Act-and the ‘Rules. were: strictly followed. 
The: case, : therefore, is of little help here. - 


10:12 In Prafulla Chandra Sarma v. 
Oil India Ltd., Duliajan, (1971) 1 Lab LJ 
278 = (AIR 1971 Assam 19) a Bench òf 
the Assim and Nagaland High Court was 
concerned with dismissal of an employee by 
` M/s, Oil India Ltd., in violation of the 
standing orders under the Industrial Dispu- 
tes Act applicable to the employees of that 
is gon Pathak, J., delivering the judg- 
ment of the Bench held that although the 
respondent-company was a non-statutory 
body and one incorporated under the Com- 
panies Act and there was neither a statu- 
-tory nor a public duty imposed on it by a 
statute in respect of which -enforcement 
could be sought by means of a mandamus 
“yet inasmuch as the company was render. 
ing a public utility service in which the 
public had a general interest it was doing 
some public. duty in the interest of public 
and so, a mandamus could be issued against 
the company directing it to perform some 
statutory duty or public duty even if the 
obligation of the company to its employees 
may not be in the nature of ‘public utility 
service but it was clear that relations be- 
tween the company and its employees were 
governed by standing orders and it being a 
public utility service it performed a public 
duty and so was amenable to a writ o 
mandamus, We are in respectful disagree- ` 
ment with this view. ` 


Indeed, as- has been laid down by the 
Supreme Court in Praga Tools Corporation 
v. C. V. Imanual, AIR 1969 SC 1806: 

- “No doubt Art. 226 provides that every, 
High Court. shall have: power to issue to any 
person or authority orders and writs including 
writs in the nature of habeas corpus, man- 
damus etc., or any of them for the en- 
forcement of any of the rights conferred by 
Part III of the: Constitution and for any 
other purpose. But it is well understood 
that a mandamus lies to secure the: perform- 
ance of a public or statutory duty in the 
performance of which the’ one who applies 
for. it has a sufficient legal interest. Thus, 
an application for mandamus will not lie for 
an order of reinstatement to an office which 
is essentially of a private ter nor can 
such application be maintained to secure 
performance of obligations owned by a com- 


of an alternative ` 
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pany towards its workmen or to resolve any 
private dispute. 


Therefore the condition precedent 
for the issue of mandamus is that there 
is in one claiming it a legal right to the 
performance of a legal duty by one against 
whom it is sought. An order of mandamus 
is, in form, a command directed to a per- 


son, corporation or an inferior tribunal re- 
quiring im or them to do a particular thing 
therein specified which appertains to his or 


their office and is in the nature of a public 
duty. It is, however, not necessary that the 
person or the authority on whom the statu- 
torv duty is imposed need be a public, offi- 
cial: or an official body. | Mandamus can 
issue, for instance, to an official of a society 
to compel him to carry out the terms of the 
statute under or by which the society is 
constituted or governed and also to com- 
panies or corporations to carry out duties 
placed on them by the statutes authorising 
their udertakings. A mandamus would also 
lie against a company constituted by a sta- 
tute for the purposes of fulfilling public res- 
ponsibilities. 


The company being a non-sta- 
tutory body and one incorporated under the 
Companies Act there was neither a statu- 
tory nor a public duty imposed on it by a 
statute in respect of whicb enforcement 
could be sought by means of a mandamus, 
nor was there in its workmen any corres- 
ponding legal right for enforcement of an 
such statutory or public duty. The High 
Court, therefore, was right in holding that 
no writ petition for a mandamus or an order 
in the nature of mandamus could lie 
against the company.” 


13. If the view taken by Pathak, J., 
was to be adopted almost any industry 
could be brought into the category of its 
erforming a public duty for all industries, 
y and large, perform some public utility 
service. The real test is whether the com- 
pany has failed to perform any duty im- 
posed upon it by the statute. by which it 
is created for the purpose of fulfilling pub- 
lic responsibilities. In the present case the 
respondent, admittedly, is a company incor- 
orated under the Companies Act, 1956 and 
as not been either created by a statute nor 
has any statutory duly been cast upon it by 
its constitution. 


14. In Somu Kumar Chatterjee v. 
District Signal Tele-Communication En- 
gineer (1970) 2 Lab LJ 179 = (1970 Lab 
IC 629) (Pat), a Bench of the Patna High 
Court issued a mandamus against govern- 
ment authority to comply with the statutory 
rovisions of Section DBF of the Industrial 
isputes Act. This was also a case where 
a statutory authority was commanded to doa 
certain act which under a statute it is bound 
to do. ° 
15. In Abani Bhusan Biswas v. 
Hindusthan Cables Ltd., Burdwan, AIR 1968 
Cal 124, it was held that no relief under 
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Article 226 of the Constitution could be 
granted for violation of standing orders be- 
cause the Industrial Employment (Standing 
Orders) Act is a self-contained code and it 
itself provides for an adequate remedy. 


16. The result is that it cannot be 
said that the alleged non-compliance of Sec- 
tion 9-A of the Industrial Disputes Act by 
the respondent entitles the petitioners to 
claim that a mandamus be issued to the res- 
pondent-company to comply with the said 
provisions. The statute merely lays down 
the law and the procedure to be followed 
before effecting any change in the conditions 
of service of workmen. There is no statu- 
tory obligation on a private employer, like 
a company incorporated under the Compa- 
nies Act, to follow Section 9-A in the man- 
ner in which there would be a statutory 


-obligation on a company to comply with the 


provisions of the statute which brings it into 
existence. The alleged violation of Sec- 
tion 9-A may entitle the petitioners to raise 
an industrial dispute but we are not con- 
cerned with that aspect of the.case. The 
result is that the petition is dismissed in 
limine. 

Petition dismissed. 


-AIR 1972 DELHI 295 (V 59 C 76) . 
V. S. DESHPANDE, J. 

Sat Pal and another, Petitioners v. 
Sudershan Lal and others, Respondents. 

Civil Writ Petn. No. 772 of 1971, D/- 
17-3-1972. 

Index Note: — (A) Slum Areas (Im- 
provement and Clearance) Act (1956), Sec- 
tion 19 (1) (b) — The general principle of 
res judicata though not the express terms 
of Sec. 11, Civil P. C. applies to quasi- 
judicial decisions of the competent Autho- 
rity under the Act — (X-Ref: Civil P. C. 
S. 11) — ILR (1970) 1 Delhi 106 and ILR 
(1970) 1 Delhi 892 and 1971 Ren CR 787 
(Delhi), Rel. on, (Para 5) 


Index Note: — (B) Slum Areas (Im- 
provement and Clearance) Act (1956), Sec- 
tion 19 (1) (b) — What was directly and 
substantially in issue in the previous appli- 
cation under Section 19 (1) (b) has to be 
decided on the pleadings, the issues and the 
findings given in that case — (X-Ref: Civil 
P. C., Sec, 11) — AIR 1965 SC 948, Rel. 
on. (Para 6) 


Index Note: — (C) Slum Areas (Im- 
provement and Clearance) Act (1956), Sec- 
tion 19 (1) (b) — In first application land- 
lord’s plea that tenant was contractor re- 
jected and tenant held to be wage earner — 
Landlord’s plea in second application that 
tenant was contractor doing partnership 
business if barred by principle of res judi- 
cata when partnership existed during first 
application. — (X-Ref: Civil P. C. Sec. 11). 
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Brief Note: — (C) Where in his first 
application under Sec. 19 (1) (b) the land- 
lord’s allegation that the tenant was a con- 
tractor was rejected and the tenant was held 
to be a wage eamer, the landlord’s plea in 
his second application that the tenant was 
a contractor doing partnership business, is 
not barred by the principle of res judicata 
when the landlord was not aware of the 
partnership during his first application even 
though the partnership may have been in 
existence then, (Paras 6, 7, 8, 10) 


Index Note: — (D) Slum Areas (Im- 
provement and Clearance) Act (19586), Sec- 
tion 19 (4) (a) — The main question for 
decision under Sec. 19 (4) (a) is the .tenant’s 
income which is liable to change and hence 
where in the landlord’s first application the 
tenant's wages were held to Rs. 200/7- 
p.m. the landlord in his second application 
can show that the tenant was earning much 
more from business. C. M. (M) No. 86 of 
1968, D/- 7-4-1969 (Delhi), Rel. on. ` 
. (Para ` 9) 

Index Note: — (E) Slum - Areas (Im- 
provement and Clearance) Act (1956), Sec- 
tion 19 (8) — In the landlord’s application 
under Sec. 19 (1) (b) the report of the 
Commissioner appointed by the competent 
authority for investigation would be admis- 
sible, provided both parties had opportunity 
of rebutting the mateial of the report against 
either of the parties. (Para 7) 

Index Note: — (F) Constitution of 
India, Article 226 — Where the petitioner 
tenant tried to boodwink the competent au- 
thority in proceeding under Section 19 
Slum Areas (Improvement and Clearance) 
Act by suppressing his income, the Hi 
Court will be unwilling to help him under 
Article 226 as he has not come with clean 
hands. ILR (1970) 1 Delhi 768 and ILR 
(1969) Delhi 1016 (FB), Rel. on. 

(Para 11) 


Cases Referred: Chronological 
AIR 1972 SC 330 = 1972 Lab IC 
188, Bareilly Electricity Supply Co. 
Ltd. v. The Workmen 
1971 Ren CR 737 (Delhi), Ladli Pra- 
sad v. Financial Commr. 5 
ILR (1970) 1 Delhi 106 = 1969 Ren 
CJ 1064, Madan Lal v. Competent _ 
Authori 5 
ILR (1970) 1 Delhi 768 = 1970 Ren 
CJ 899, C. R. Abrol v. Administra- 
tor under the Slum Areas 11 
ILR (1970) 1 Delhi 892 = 1970 
Ren CJ 6, Yoginder Pal v. Com- : 
petent Authority . 5 
ILR (1969) Delhi 1016 = 1970° Ren 
CJ 165 (FB), Digambar Prasad y. i 
S. L. Dhani ` R ye ll 
(1969) C. M. (M) No. 86 of 1968, .- . 
D/- 7-4-1969 (Delhi), Jai Narain 
_v. Asst. Commr. , 9 
AIR 1965 SC 948 = (1966) 1 SCJ 
475, Isher Singh v. Sarwan Singh 


Paras 


fo.) 


Sat Pal v. Sudershan Lal (Deshpande J.) 


‘Defence 


A.LR. 


N. D. Bali, for Petitioners; B. N. Kir- 
pal, for Respondents Nos. 1 to 9. : 


ORDER:— The petitioners are tenants 
of premises situated in- a slum area belong- 
ing to the respondents landlords. An order 
for eviction against the tenants was obtain- 
ed by the landlords on 29-8-1967, This 
order is not executable unless the permis- 
sion of the Competent Authority for its exe- 
cution is obtained under Section 19 (1) (b) 
of the Slum Areas (Improvement and Clear- 
ance) Act, 1956 (hereinafter called the Act). 
In granting or refusing such - permission, 
the Competent Authority has to take into 


account. under Section 19 (4) (a) of the Act 


whether alternative accommodation within 
the means of the tenant would be- available 
to him if he were evicted. - ae es 


2 2 In the first application to obtain 
permission under Section 19. (1) (b). the 
landlords, inter alia, stated that the tenant 
Sat Pal (appellant No. 1) was doing the wark 
of a contract along with. one Shri Vidya 
Parkash and was earning Rs, 180(/-. per 
month. But the defence of Sat Pal was that 
he was only an employee of M/s. Bharat 
Agencies on Rs. 1287. per month. i 
was believed by the Competent 
Authority Shri D. K. Poddar who found 
that the total income of all the persons liv- 
ing in’ the premises along with the tenants 
was Rs, 722/- while the number of persons 
to be maintained on that income was 19. 
The tenants were not, therefore, in a posi- 
tion to find alternative accommodation with- 
in their means if they were evicted. He, 


‘therefore, dismissed the application. of the 


landlords on 5-9-1970 as per Annexure A. 
In the appeal against this order under Sec- 
tion 30 of the Act it was urged before the 
Financial Commissioner that-in addition to 
the basic salary, the tenant Sat Pal must be 


‘receiving some allowances and his income 


was, therefore, held by the appellate au- 
thority to be Rs. 200/- per month. The ap- 
pellate authority was of the view that the 
total earnings of the people living in the 
premises were Rs. 1000/-. The -tenants 
could -not, therefore, be held to be able to 
find alternative accommodation within their 
means as such alternative accommodation 
would require. payment of rent of Rs. 250/- 
or so which would-be 25 per cent of their 
income. The appeal was, therefore, dismiss- 
ed on 21-10-1970. 


3. The landlords filed a second n 


‘plication for permission under Section 19 
‘(b) on: 22-12-70, The tenants contended that 


the second: application was barred by res 
judicata in view of the dismissal of ‘the 
first one. The landlords replied that the 
bar of res judicata did not apply in view 
of changed ‘circumstances. The Competent 
Authority Shri P. R. Varshneya appointed a 
commisstoner for local investigation who rée- 
ported that the premises of Bharat Agen- 
cies, the place employers of Sat Pal, had 
been closed down for a-long time and that 


1972 - 


one Chanan Shah told him that Sat Pal 
was carrying business. in partnership with 
Chanan Shah. -Sat Pal filed an affidavit 
that he was not a partner of Chanan ‘Shah 
but was serving ‘Bharat Valve Manufacturing 
Company at a new address. -But one Jag: 
mohan Mehra, partner of Messrs. Ram Nat 
Mehra and Sons; filed an affidavit that he 
gave earth excavation and cartage work. to 
Chanan. Shah on the condition that the 
tenant Sat Pal also undertook .the respon- 
sibility of proper fulfilment of the work al- 
lotted to Čhahan Shah. Shri. Varshneya, 
therefore, inferred that Sat Pal was carry- 
ing on.. business in partnership with .Chanan 
Shah and. had tried to. conceal. his income 
from the partnership. He, therefore, . dis- 
carded his defence and believed the alle- 
gations of the landlords and- held that the 
tenant Sat Pal was earning more. than 
Rs. 1000/- from his contract business.. The 
total income.of the occupants of..the. pre- 
mises thus came..to more than Rs, 1900/-. 
The. tenants were, therefore, in a position 
to find alternative accommodation within 
their means if.evicted. He, therefore, grant- 
ed the permission to the landlords to exe- 
cute the order for eviction on 11-6-1971. 
This order is impugned in the present. writ 
petition on various grounds. But Shri 
N. D. Bali,’ learned -Counsel for the peti- 
tioners, concentrated on the following two 
grounds of attack. namely:— ues 
(1) The dismissal: of the first applic» 
coi barred the second one by res judicata, 
Si l 


(2) The impugned order was based on 


_ no evidence. 

The respondents (landlords) defénded’ the 
writ petition, inter alia, on the ground that 
the conduct of the tenant Sat Pal in con- 


cealing his income was such that the discre- 


tion relief under Article 228 should . be 
denied to him. . Bs tied l Lh 
. © The points for -decision, there- 
fore, ‘are: —. . . 


(1) Whether the second “application re- 
sulting in: the impugned order- was’ barred 
y res judicata? pet BUN ey Fe 
(2) Whether the impugned -order ` was 
void as being not ‘based on any evidence? 


(8) Whether the’ conduct of the péti- 
tioner is such as to diséntitle him to any 
„relief in this petition? atthe a 
Points 1 and 2:— ` A 

5.. It is. well established. that the 
eneral principle of res judicata, though not 
the express terms of Section 11. Civil. Proce- 
dure Code, applies. to quasi-judicial deci- 
sions of tribunals other than Civil Courts. 
Madan .Lal v. Competent Authority, TLR 
41970) 1. Delhi 106, ee Pal v, Com- 
petent Authority, ILR (1970) 1 Delhi 892 
and Ladli Prasad v.. The Financial Commis- 
sioner, 1971 Ren CR 737 (Delhi).) 


6. The effect of res judicata is, how- 
ever, confined to the matter which. was 
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“directly and substantially in issue” in the 
former litigation. Inter partes. What was 
directly and: substantially in issue in the 
first application made by the landlords? The 
question has to be decided on the pleadings, 
the issues and the findings given in that 
case. . (Isher Singh v. Sarwan Singh, AIR 
1965 SC 948). The allegation of the land- 
lords was. that the tenant Sat Pal was a con- 
tractor but Sat Pal’s defence was that he 
was-a wage -earner only. His defence was 
accepted by the Competent Authority. The 
effect of res- judicata -in that litigation was, 
therefore, confined. to-the fact that the 
tenant Sat Pal. was only a wage earner and 
not a contractor and his income was Rupees 
200/-. per month -only as -ultimately held b 
the Financial Commissioner in the appeal. 
© 7.> On the contrary, the matter di- 
rectly and substantially in issue in the se- 
cond application was’ that the plea of the 
landlords that the tenant Sat Pal was a con- 
tractor was upheld by ‘the Competent Au- 
thority: in- spite ‘of the denial by Sat Pal on 
two. grounds, namely:— 
`` (1) ‘That the commissioner for local in- 
vestigation had found that the business pre- 
mises ‘of the. alleged employers of Sat Pal 
lad been closed for a long time and that 
one Chanan Shah had told him that Sat Pal 
was a partner, and 


(2) The affidavit of Jagmohan Mehra 
that he had given the contract work to 
Chanan Shah only because Sat Pal under- 
took the responsibility to do the same, 


Shri N. D. Bali referred to the Supreme 
Court decision in Bareilly Electricity Supply 
Co. Ltd. v. The Workmen, AIR 1972 SC 
880, paragraph 14, that the information ob- 
tained by-the commission for local investi- 
gation was not evidence which could be 
accepted by the Competent Authority., Ac- 
cording to Section 19 (3) of the Act, the 





application of the landlord has to, be decid- 
e 


y the Competent Authority “after mak- 
ing such enquiry into the circumstances of 
the case as it thinks ft’. The manner of 
this enquiry is deliberately left flexible by 
the legislature. It is of course subject to 
the basic principle of natural justice that 
both the parties must be given the oppor- 
tunity of rebutting, whatever material is 
placed before the Competent Authority 
against either of the parties. The evidence 
obtained by the commissioner for local in- 
vestigation may not, therefore, be admis- 
sible as such against the tenant Sat Pal since 
he had perhaps had no opportunity of re- 
butting it’ when the commissioner obtained 
it. The report of the commissioner may 
not also be regarded as evidence as such. | 


The fact, however, remains. that -the 
tenant Sat Pal was made aware of the report 
of the commissioner in which reference was 
made to the information given by Chanan 
Shah to the commissioner about the alleged 
partnership between Chanan Shah and Sat 
Pal. -This led Sat Pal to file an affidavit 
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that the partnership was between one 
Chanan Shah and one Karnail Singh. Sat 
Pal still maintained that he was not a part- 


ner of this firm at all. Karnail Singh also 
filed an affidavit that he was a partner of 
Chanan Shah. The Competent Authority, 
however, did not believe the affidavit `of 
Karnail Singh inasmuch as the deed. of part- 
nership was not filed to show that he was 
a partner of Chanan Shah.: On the other 
hand, it gave importance to the statement 
on affidavit of Jagmohan Mehra that he had 
given. the work to Chanan Shah because Sat 
Pal undertook to be‘réesponsible for it. The 
Competent Authority, therefore, inferred 
that Sat Pal was a partner of Chanan Shah. 
Another reason for disbelieving Sat Pal was 
that Sat Pal had originally stated that he 
was an employee of Bharat Agencies but 
when the Commissioner found that the Bha- 
rat Agencies had closed down long time 
back, Sat Pal came up with a new. case that 
he was an employee of Bharat Valve Manu- 
facturing Company which was working at 
a new address. The affidavit filed by Suder- 
shan Kumari was disbelieved by the Com- 
petent Authority as the signatures on the 
affidavit and the salary certificate were dif- 
ferent from each other. The Competent 
Authority was appreciating evidence. It 
had some evidence before it which it could 
believe. It cannot be held, therefore, that 
its decision was based on no evidence, 


8. The decision on the second ap- 
plication was that the contract of earth 
work was given by Jagmohan Mehra to 
Chanan Shah and Sat Pal in June 1970. 
The argument of the landlords in the first 
application was over in June 1970. The 
landlords had no knawledge of the partner- 
ship between Sat Pal and Chanan Shah. 
They could not, therefore, plead about that 
partnership in the first application. The 
income of Sat Pal was a fact within his 
special knowledge and the burden of proof 
was on him to show what his, income was. 
‘The landlords were thus not barred by con- 
structive res judicata from raising the plea 
of Sat Pals partnership with Chanan Shah 
in the second application as they became 
aware of it only after the report of the 
local Commissioner which was submitted in 
May 1971. Nor was the Competent Autho- 
rity barred by res judicata in giving the 
finding that from June 1970 Sat Pal was in 
partnership with Chanan Shah. Shri Bali 
argued that the decision of the first appli- 
cation was given on 5-9-1970 and that deci- 
sion was, therefore, res judicata regarding 
everything which happened prior to ‘5-9- 
1970. I am unable to agree. The time at 
which an event ‘takes place is not a neces- 
sary ingredient of the plea of res judicata. 
Such tme is relevant only to. show that an 
event which has taken place prior to the 
former litigation would be within the know- 
ledge of the parties to the former litigation. 
If the parties do not plead about such an 
event, then they could be barred by con- 
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structive res judicata from raising the plea 
in a subsequent litigation. But when the 
landlords in the present case did not know 
at all about the, parner te between Sat 
Pal and Chanan Shah, they could not be 
expected to raise the plea about it in the 
first application. 


. 9 The nature of the issue to be 
decided by the Competent Authority under 
Section 19 (4) (a) is whether at the time 
the application is made by the landlord and 
is defended by the tenant, the income of 
the tenant is such as to enable him to find 
alternative accommodation. The income of 
a person is not something which must re- 
main the same at. all times. This is more 
so in case of a person like Sat Pal who 
was not a mére wage earnér but who could 
do business. Business income is always lia- 
ble to change according to the fortunes of 
the business. Therefore, the finding of the 
Competent Authority in the first application 
that Sat Pal was a wage earner. with a fixed 
income -cannot be binding on the parties 
for all the time to come particularly if Sat 
Pal later ceased to be a wage earner and 
started doing business. It was open to the 
landlords to show. that while the matter 
directly „and substantially in issue in the 
former application was that the wages of 
Sat Pal were only Rs. 200/. per month, the 
matter directly and substantially in issue in 
the second application was different, name- 
ly, that Sat Pal was getting much higher 
income from business. I am supported in 
this view by a Division Bench decision of 
this Court in Jai Narain v. Asst. Commr., 
C. M. (M) No. 86 of 1968 decided on 7-4- 
1969 (Delhi). 4 , 


` 10. ` Further, the decision in the first 
application is to be construed in the light 
of the pleadings and the issues arising in 
that litigation. The pleadings, issues and 
evidence were, all over and even the- argu- 
ment of the landlords was over before Sat 
Pal entered into partnership with Chanan 
Shah. The decision on the first application, 
theréfore, related to the pleadings, issues 
and evidence which were over by June 1970 
in the first application. It is only if an 
event happening during the course of a 
litigation after the pleadings, issues and evi- 
dence are over is brought to the notice of 
the Court and the decision of the 
Court on the subsequent event is obtained 
that the subsequent event would be a part 
of the res judicata in the former litigation, 
Otherwise the subsequent evént would not” 
be covered by the decision and it would 
be open to the parties to refer to the subse- 
quent event in a subsequent litigation un- 
less the bar of constructive res judicata pre- 
vents them from doing so, I am of the 
view, therefore, that the filing of the second 
application was not barred by res. judicata 
and the impugned order was not void for 
want of evidence, Both the contentions of 
See petitioners tenants are, therefore, nega- 
tived. f 


1972 
Point 8:—- 


ii. In the present case cheques 
dated 26-10-1970, 3-9-1970 and 31-8-1970 
have been produced from the National and 
Grindley’s Bank Ltd. payable to Sat Pal 
Chanan Shah. “These cheques were actually 
cashed by Sat Pal the tenant. He has now 
for the first time given the explanation that 
another Sat Pal son of Ram Saran Das was 
the partner of Chanan Shah and it was on 
behalf of the partners that he cashed the 
cheques. This explanation was not given 
by Sat. Pal before the Competent Authority 
who passed the impugned ‘order. It is thus 
clearly an afterthought. These cheques are 
for substantial amounts such as Rs. 2450, 
Rs. 2800 and Rs. 2800/-. Chanan Shah 
has also’ filed ‘an affidavit that a total sum of 
Rs. 27,000/- was paid for’ the earth work 
by Ram Nath Mehra & Sons abd was equal: 
ly divided between him and Sat Pal. The 
conduct òf Sat. Pal was thus. reprehensible. 
He has totally suppressed his partnership 
with’ Chanan’ Shah even though he had re- 
ceived substantial payments from Ram Nath 
Mehra & Sons. His explanation for receiv- 
ing-those sums is also unbelievable. It is 
obvious, therefore, that he has tried to hood- 
wink the Competent Authority .by suppress- 
ing his income. In its writ jurisdiction, this 
Court would be unwilling to help such a 
person on the principle that a petitioner 
who comes to ‘obtain a discretionary relief 
must come with clean hands. C. R. Abrol 
v. Administrator under the Slum Areas, ILR 
(1970) 1 Delhi 768 at p. 781 and Digam- 
bar Prasad v. S. I.-Dhani etc., ILR (1969) 
Delhi 1016 (FB). 


12. The writ petition is, therefore, 
dismissed with costs. i 


Petition dismissed. 


AIR 1972 DELHI 288 (V 59 C 77) 
DALIP K. KAPUR, J. 


Krishan Lal Suri, Petitioner v. Lt. 
Governor, Delhi and others, Respondents. 


gal Writ No. 1241 of 1971, D/- 21-2 
972. 


Index Note: — Arms Act (1959), S. 19 
—'Arms Rules (1962), Rule 62 — Punjab 
Wild Birds & Wild Animals Protection Act 
(2 of 1933), Section 5 — There is no: provi- 
sion of law which entitles the Police to 
seize the licences issued under these Acts 
on their non-production — Such seizure is 
ultra vires. i (Para 5) 

Brief Note: — The seizure of arms 
licence and shooting licence, which is de- 
pendent on the holding of the former, by 
Asstt. Sub-Inspector of Police from the writ 
petitioner on his failure to produce them 
as per notices of the office of the District 
Magistrate and their non-return, are outside 
the scope of the Acts or Rules thereunder. 
A person having a document in his posses- 
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sion is entitled to retain the same unless he 
can be compelled to give up its possession 
by some recognisable rule of law arising 
from statute. “When there was no produc- 
tion of the licence, the only course open for 
the authorities was to-take action under its 
statutory powers and not by sending the 
police to take possession of the licence. 
Licence is only a document and unless it is 
wanted for cancellation, revocation or sus- 
pension, there is no -point in taking the 
document into- possession, As long as there 
is- no statutory enactment enabling the police 
to take physical possession of licence, the 
action must be held to be ultra vires. 
: (Paras 5 & 6) 
Avadh Behari, for Petitioner; V. P. 
Kohli, for Respondents. 


- JUDGMENT:— This is a Writ Peti- 
tion brought by Krishan Lal Suri, petitioner, 
to challenge the seizure of his arms licence 
issued under the Arms Act, 1959 and also his 
sheoting licence granted under the Punjab 
Wild Birds and Wild Animals Protection Act, 
1933:as extended to Delhi. It appears that 
the petitioner holds a licence under the 
Arms Act, which relates to (a) one single 
spot gun, (b) a double’ barrel gun and (c) 
a rifle. 
the Punjab Wild Birds and 
Protection Act (hereinafter referred to as 
the Punjab Act). It appears that once a 
perso has a licence under the Arms Act, 
e is entitled to get a shooting licence under 
the Punjab Act on- the payment of a modest 
fee. The petitioners licence under the 
Arms Act was to expire on 12th November, 
1971, but he made an application for rene- 
wal before this date and paid Rs. 66/- 
which was the prescribed fee. This is the 
fee for- three years. 


2, From the facts disclosed in the 
Writ Petition, it appears that the petitioner 
shot a hare (Khargosh) in the off-season and 
thereby infringed the provisions of the Pun- 
jab Act. The said Act provides that certain 
animals can only be shot, captured or pos- 
sessed in particular seasons and, as far as 
hares are ' concemed, the period is 15th 
September to S3lst March. The petitioner 
admitted his guilt and was fined Rs. 10/- 
by Shri Raja Ram, Magistrate. On 19th 
August, 197], a notice was issued under 
Section 5 of the Punjab Act to the peti- 
tioner' by Shri Sant Lal Nagrath, Games 
Inspector, respondent No. 4. This notice 
required the petitioner to produce his shoot- 
ing licence on -Ist September, 1971. I may 
reproduce Section 5 of the Punfab ‘Act at 


Wild Animals 


-this stage:— 


“Any person in possession of any wild 
bird or wild animal specified in Schedules 
II and III shall, if required so to-do by a 
person authorised in this behalf, produce 
his licence within fifteen days.” è 
Admittedly. the petitioner did not produce 
day but wrote a letter 
saying that he could not trace out his shoot- 


He also holds a licence issued under - 
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ing licence because there had been a recent 
death of two relatives in his family and he 
was otherwise busy. This letter is Annexure 
‘D' to the writ petition. Shri Nagrath, 
Games. Inspector then wrote’ another letter 
to the petitioner pang him to produce the 
shooting licence by 18th September, 1971. 
This letter was issued on 8th September, 
1971, and according to the petitioner, was 
received by him after 18th September, 
1971. Following this letter, the petitioner 
again ‘requested for a further date to pro- 
duce the licence as he had received the 
letter late. ' l 


. -8.. _ According to the petitioner on 
28rd September, 1971, a police constable 
and an Assistant Sub-Inspector of Police 
came to the petitioner's residence in Tilak 
Nagar, Delhi, and asked him ‘to hand. over 
his atmis licence, as well as the shooting 
licerice. ` A seizure memorandum. was also 
prepared at ‘the time of the taking over of 
these two licences, which is Annexure ‘GC’ 
to thé Writ Petition, Later on; the peti- 
tioner applied to the District Magistrate for 
the return of the two licences but the same 
were not returned. This was followed by a 
notice under Section 80 of the Code of 
‘Civil Procedure which was also, not“ com- 
plied’ with. In view of the non-return of 
the licences to the _ petitioner, the peti- 
tioner brought this Writ Petition on 18th 
November, 1971. at 
7 4, The respondents have put in a 
return consisting of an affidavit and Annex- 
‘ures to show the facts and circumstances 
leading to the seizure of the arms and shoot- 
ing licences of the petitioner. I shall first 
take up the position of the respondents 
qua the arms licence, It appears that a 
notice Annexure R-3 was issued by Shri 
H. D. Birdi, respondent No. 3 on 16th 
August, .1971, calling. upon the petitioner 
to. produce the licence within 15 days. 
This notice is in. the form of a- printed post- 
card which is partly in Hindi and partly in 
English. It does not bear any. signatures 
of any one, but seems to. say at the top 
of. the post-card “please refer to your ap- 
plication dated X and please refer to 7 
below.” Then.there are a number of cuttings 
and then the words “please send your Arms 
Licence within fifteen days”. Tt is not pos- 
sible to make out what this document 
means and who was the- person who sent 
this notice and what. were the reasons 
which prompted him to send for the licence. 
This notice was not complied with and this 
led the said. Shri Birdi to write a letter- to 
the Police Station, Tilak Nagar, calling upon 
the Station House Officer to collect the 
licences. Acting on the basis of this letter, 
‘which’ is also on record as Annexure R-4 to 
the Writ Petition, the policé seized the 
licences from ‘the petitioner. The question 
for decision is whether such a procedure is 
justified under the provisions of the Arms 
Act. J mav for convenience refer to the 
power of demanding and ordering produc- 
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station ; : 


licence was in fact not produced. 


the renewal of a licence. 
-Authority -wanted the petitioner’s licence to 


A.I. R. 
tion of licences. Though the power is not 
in the Arms Act, 


specifically mentioned 
thers is a rule to be found in the Arms 
Rules, 1962, on the subject which is Rule 62 
and runs thus:— 

“Production of licences, — (1) Any per- 
son who— ` 

(a) holds a licence granted or renewed 
or a pass, permit or certificate granted under 
these rules, or 

(b) is acting under. colour of such 
licence, pass, permit or certificate, shall 
forthwith produce such licerice, pass permit 
or certificate upon demand by any magis- 
trate or any police officer of a rank not 
below that of an officer-in-charge of a police 


(2) While gtanting or renewing a li- 
cence, “no authority shall impose a condition 
inconsistent with - sub-rule (1)? > > 
‘According to this rule, any person holding a 
licence ‘has to forthwith produce the licence 
if demanded by a magistrate or police of- 
ficer not below the rank ‘of officer-in-charge 
of àa police. station. Thus, if the letter 
RS was sent to the petitioner by Shri 
Birdi, the petitioner was obliged to produce 
the licence under Rule 62,° As I have al- 
réady mentioned the document asking for 
production of the ‘licences is ‘obscure and 
possibly under these circumstances, the 
Accord- 
ing ‘to the petitioner’s refoinder, he never 
got this letter at all. But, assuming that 
he did get it and failed to’ produce the 
licences as required, was the police entitl- 
ed` to seize the licences under any powers 
under the Act. 


5. I have been taken through the 
varions provisions of the Rules and the Act, 
but Mr. Kohli on behalf of the State has 
not been able to show me any provisions of 
law which entitles the police to seize the 
licences on’ their non-production. Mr. Kohli 
submits that as there is a power to direct 
production of the licence it follows that in 
the event of. non-production the police has 
a right to seize the document. I am afraid 
that this is travelling beyond the scope of 
the sections of the Act and the Rules. A 
licence is only a document issued by the 
authorities. If the authorities want the same 
to be produced, they can direct its produc- 
tion,” but :-the action of compulsorily taking 
the: same ‘into possession without revoking 
or suspending ‘the same seems to be cont- 
rary to the provisions of the Act. I may 
mention that Section 17 of the Act has 
given the Licencing Authority wide powers. 
This power includes the variation, suspen- 
sion and revocation of licences. There is 
also under Section 15 the power to refuse 
If the Licencing 


come- to :and end, it could suspend the 
same under- Section 17: If it is satisfied 
that. there has been a breach of certain con- 
ditions it could also revoke the licence, but 
to take physical possession of the licence 
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by force or by the exercise of police powa 
appears to be outside the scope of the Act 
or Rules. A person having a document in 
his possession is entitled to réturn the same 
unless he can be compelled to give up its 
ossession by some recognisable rule of 
aw arising from statute. There are no 
doubt vast police powers to take possession 
of documents which can be exercised in 
suitable cases, There is no suggestion - that 
the documents have been taken into posses- 
sion by the issue of a search warrant or on 
the institution of a first information report 
or under any other such power. Here, the 
seizure has taken place only after the al- 
leged notice R-3 was issued, which does 
not even seem to have been delivered to 
the petitioner. Assuming that there was no 
production of the licence, the only course 
open for the authorities was to take action 
under its statutory powers and not by send- 
ing the police to take possession of the 
licence. I may mention that if physical 
possession of the licence is taken, it means 
that the holder of the licence can no longer 
use the arms he owns because under Sec- 
tion 19 of the Act any police officer may 
demand the production Ta the licence from 
any person carrying arms or ammunition. 


6. Mr. Kohli contends that the sei- 


zure of a licence is not equivalent to the . 


suspension of the licence and all that was 
required from the petitioner was production 
of his licence. He also submits that the 
seizure memo is equivalent to a licence. If 
that is so, why was production of the licence 
required? It is only a document and un- 
less it is wanted for cancellation, revoca- 
tion or suspension, there is no point in tak- 
ing the document into possession. Mr. 
Kohli urges that this Writ is premature be- 
cause action has yet to be taken, On the 
other hand, there is no | doubt that the 
licence has been seized, and therefore, there 
has been an infringement of the statute. As 
long as there is no statutory enactment ena- 
bling the police to take physical possession 
of licence, the action has to be held to be 
ultra vires. 


7. I now come to the case of the 
shooting licence. According to Section 5 of 
the Punjab Act, production of the licence 
can be asked for from a person in posses- 
sion of any wild bird or wild animal. The 
wild animal or wild bird for the purposes 
of this Section includes the flesh of such 
wild animal or bird. Now the facts in rela- 
tion to the shooting licence are that the 

etitioner had received the notice -requirin 

im to procuce the same but he wrote bac 
saying that he could not find the same for 
certain reasons, Subsequently, another let- 
‘ter directed him to produce the document 
on 18th September, 1971 which he receiv- 
ed on 16th September, 1971. It so hap- 
pened that the petitioner was unable to 
produce this licence because of the late_re- 
ceipt of the notice. After this, this shooting 
licence was also seized along with the arms 
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licence, I am unable to find any power in 
the Act to even revoke such a licence. The 
only power which has been pointed out to 
me, is that if a person is punished for a 
second time under Section 9 of the Act, his 
licence can be confiscated. It, therefore, 
follows that the seizure of this licence can 
also not be justified under any provision of 
law. This TAA could not even be sus- 
pended, revoked, etc., but in all fairness to 
the respondents, it must be pointed out that 
this shooting licence is deperidént on the 
holding of an arms licence. As the rules 
aned under this Act for the Union Terti- 
tory of. Delhi suggest a shootin licence 
can only be issued to a person who already 
has an arms licence. Thus, if the arms 
licerice is cancelled, the shooting licence 
will also stand cancelled, and if an arms 
licence is suspended, the shooting licence 
will also stand suspended.. I am unable to 
find any. rule or provision, . either in the 
Punjab Act or elsewhere, which justified the 
seizure of the shooting licence merely on 
account of the non-production of the same 
in response to a notice under Section 5 of 
the Act. It is only necessary to point. out 
that there is a peculiarity in this case be- 
fore me. There is no doubt that the autho- 
rities concerned have the power to order 
production of these licences. This can be 
done under Rule 62 of the Arms Rules, 1962 
in the case of an arms licence and under 
Section 5 of the Punjab Act in the case of 
the shooting licence, There is no provision 
dealing with the powers to be exercised if 
the document is not produced. Even if the 
production of the licences could be enforc- 
ed by some special power, the same has not 
been pointed out to me. It does not follow 
that the licences can be retained by the 
police if they - are produced. Production 
means production for a special purpose. 
Once they have been produced and shown, 
they should be returned to the owner so that 
he can use the same. In the present case, 
the seizure of the documents under police 
owers seems to be intended to revoke the 
icences or make them invalid or useless by 
the use of a non-legal power. In other 
words, the respondents have not acted ac- 
cording to the statute but have still manag- 
ed to make the licences inoperative qua thej 
petitioner. This being an unjust act and 
being contrary to the statute has to be 
struck down. Consequently, a writ has to 
issue in favour of the petitioner to direct 
the respondents to return the two licences 
to the petitioner. The petitioner has also 
prayed that the licences should be renew- 
ed on payment of renewal fees. It is sub- 
mitted that the fees have already been 
paid and hence the respondents. should re- 
new the licences. I can only direct the 
authorities to deal with the question of 
renewal of the arms licence in accordance 
with law. The parties will bear their own 


costs. are 
Petition allowed. 
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AIR 1972 DELHI 302 (V 39 C 78) 
V. S. DESHPANDE AND 
S. RANGARAJAN, JJ. l 
The Public Trustee, Appellant .v, Rajesh- 
war Tyagi and others, Respondents. 
F. A. O. (OS) 16 of 1972, D/- 27-4- 
` 1972, against jade ment of Prakash Narain, 
J, D/- 21-12-1971. : 


Index Note — (A) Delhi High Court 
Act (26 of 1966), Ss. 5 (2), 10 (1) — Suit 
by share-holder of company for declaration 
and for certain reliefs before single Judge 
of the’ High Court under Section 5 (2) — 
Appeal against decision. will lie under Sec- 
tion 10 (1) and not under clause 10 of the 
Letters Patent. (X-Ref: — Letters Patent 
(Punj), Clause 10). i 


Brief Note: — (A) When a judgment 
is delivered by a Single Judge exercisin 
the jurisdiction inherited from the Punja 
High Court under Section 5 (1) of the Delhi 
High Court Act, then the appen! against it 
lies under Clause 10 of the Letters Patent. 
‘On the other hand, when a Single Judge 
delivers a Judgment in the exercise of the 
ordinary original civil furisdiction obtained 
from the subordinate Courts under Sec- 
tion 5 (2) of the Act,.then the appeal Hes 
under Section 10 (1) of the Act. 


word “Judgment” in Clause 10 of the Let- 
ters Patent and Section-10 (1) of the Act 
are different. The former includes a preli- 
minary, interlocutory or final judgment or 
‘orders while the latter includes only a dec- 
ree or an order appealableé under the Code 
of Civil Procedure. AIR 1972 Delhi 102 
(FB), Rel, on. ' (Paras 3 & 7) 


A shareholder of Company filed a suit for 
declaration that a trust created by the Com- 
pany in respect of a large number of its 
shares was illegal and void and that the 
Public Trustee had no power to deal with 
the shares, that Section .187-B Companies 
Act was ultra vires the condition and that 
the register of shares be rectified. 


Held that the suit pending before the 
Single Judge was properly a proceeding en- 
tertained in exercise of the adan original 
civil jurisdiction under Section 5 (2) of the 
Delhi High Court Act, 1966. It was not a 
proceeding entertained under Section 5 (1) 
-of the Act because the reliefs claimed were 
not appropriate to*a company petition 
‘under Section 10 or, a proceeding’ under 
Section 155 of the Companies Act, An ap- 
‘peal ‘against an order’ in--such a- proceeding 
will lie, thereforé, only if it satisfles the 
‘provisions of Section 10 (1) of the Act. The 
‘order of the Single Judge holding that he 
had the territorial ix iction to ‘entertain 
the suit under S, 5 (2) was-neither a decree 
nor an order appealable under the Code of 
Civil Procédure and therefore: no appeal was 
entertainable under Section 10 (1) of the 
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Public Trustee v. Rajeshwar (V. S, Deshpande J.) ALR 
Delhi High Court Act, 1966. AIR 1972 
Delhi 102 (FB), Relied on. (Para 4) 
Cases Referred: Paras 


Chronological . 
AIR 1972 Delhi 102 = (F. A. O. 
on No. 6 of 1968, D/- 2-3-1972 
(FB), University of Delhi v. Hafiz 
Mohd. Said 


Mrs. Shyamla Pappu, Sr. Central Govt. 
Counsel with P. L. Tandon, Central Govt. 
Standing Counsel and C. R. Somasekharan, 
M. S. Ganesh and Mrs. Bindra Rana, for 
Appellant; Veda Vyasa, Sr. Advocate with 
R. K. P. Shankar Dass, (for No. 1), R. L. 
Aggarwal, Sr. Advocate with D. N. Gupta 
(for Nos. 2 and 8), Francis (for No: 4), S. P, 
Menocha (for No. 5) and Arun Kumar (for 
Nos. 6 to 9), for Respondents. 


V. S. DESHPANDE, J.:— The ques- 
tion which arises for decision is whether 
this appeal is maintainable to this Division 
Bench as being from “the judgment” of a 
learned | Se a Judge of this: Court under 
clause 10 of the Letters Patent of the High 
Court of Lahore or of the High Court, of 
PONAS ane Haryana or of the High Court 
of Delhi. ; 


2. This Court was 
the Delhi High Court’ Act, 
after called the Act). 


8. _ Section 5 (1) of the Act conti- 
nuèd the “original, appellate and other 
jurisdiction” exercised by the High Court 
of Punjab in the Union territory of Delhi 
rior to the coming into force of the -Act. 
section 5 (2) of the Act, on the other hand, 
conferred on this Court ordina original 
civil jurisdiction in every suit the value of 
which exceeded at first Rs. 25000/- and 
since 1-10-1969 Rs. 50,000/-. Before the 
commencement of the Act, this jurisdiction 
vested in the subordinate courts at. Delhi. 
For, the High Court of Punjab did not 
have ordinary original civil jurisdiction as 
a court of first instance to entertain civil 
suits of -any ‘value whatever, This Court 
thus two distinct kinds of original 
jurisdiction, namely:— a 

(1) the pre-existing jurisdiction of 
Punjab High Court, and 


established by 
1966 (herein- 


the 


(2) the ordinary original civil jurisdic- 


tion transferred from the subordinate 


courts from the commencement of the Act.|. 


Consequently, the provisions governing a 
peals against judgments of a learned Single 


-Judge of this Court in these two different 


jurisdictions are also different. When a 


Judgment is delivered by.a learned Single 


Judge exercising the jurisdiction inherited 

High Court under Section 
it lies under clause 10°of the Letters Pa- 
tent. On the other hand, when a learned 
ent in exer- 
cise of the ordinary original civil jurisdic- 
tion obtained from the subordinate courts 


under Section 5 (2) of the Act then the 


r 
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appeal lies under Section 10 (1) of the 
Act. Due to this basic diference, the 


meanings of the word “judgment” in clause 
10 of the Letters Patent and Section 10 (1) 
of the Act are different. The former in- 
cludes a preliminary, interlocutory or final 
judgment or orders while the latter in- 
jelu es only a decree or an order appoal- 
able under the Code of Civil Procedure. 
This has been so held by a Full Bench of 
fve Judges of this Court in University of 
Delhi v. Hafiz Mohd. Said, F.A.O. (O.S.) 
No. 6 of 1968 decided on 2-3-1972 (re- 
ported in AIR 1972 Delhi 102) (FB). It 
is in the light of the above legal position 
that we have to see whether the present 
appeal is maintainable before us. 

4, Suit No, 370 of 1970 filed by 
Rajeshwar Tyagi (respondent No. 1 herein) 
was entertained by a learned Single Judge 
of this Court exercising the ordinary origi- 
nal civil jurisdiction under Section 5 (2) of 
the Act. Tyagi is a shareholder in the 
Indian Iron. & Steel Company Ltd., (res- 
pondent No. 2 herein). He avers, inter 
alia, that a Trust was created on 18th De- 
cember, 1957 under which a large number 
of equity and right shares were transferred 
to the trustees whose powers are exercised 
by the Public Trustee under Sections 187-A 
and 187-B of the Companies Act, 1956, 
This Trust is challenged as being illegal 
and void. Co ai the Public Trustee 
has no authorily to deal with these shares. 
The plaintif, therefore, claims a declara- 
tion that— : 


(a) the Public Trustee has no ower 
to deal with the shares which are alleged- 
ly the subject-matter of the illegal and 
void Trust; 


(b) the continuance of the Trust is 
void which incidentally means that the 
Registrar of the Indian Iron & Steel Com- 
pany should be rectified by showing these 
shares as being not held by the Public 
Trustee; 

(c) the provisions of Section 187-B of 
the Companies Act are themselves ultra 
vires the Constitution; and 

(d) a preliminary decree 
in favour of the plaintiff. 





for accounts 





By the order appealed against, the 
learned Single Judge has held that a part 
of the cause of action for the suit has arisen 
in Delhi by the exercise of the powers by 
the Public Trustee under Section 187-B of 
the Companies Act and he has, therefore, 
the territorial jurisdiction to entertain the 
suit, It is against this order that the pre- 
sent appeal has been filed. 


As the order appealed against is nei- 
ther a decree nor an order appealable 
under the Code of Civil Procedure, this 
appeal is not entertainable under Section 
10 (1) of the Delhi High Court Act, 1966 
as held by the Full Bench of five Judges 
in the case referred to above. Mrs. 
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Shyamla Pappu, learned counsel for the 
appellant has, however, argued that the 
appeal lies under clause 10 of the Letters 
Patent. According to her, the suit was 
really entertained by the learned Single 
Judge under Section 5 (1) and not under 
Section 5 (2) of the Act. She contends 
that in two respects, at any rate, the so- 
called suit is in the nature of a company 
etition which could lie before a Single 
fades of this Court under Section 10 of the 
Companies Act, namely, (1) insofar as the 
plaintiff demands a rectification of the 
Register of members, and (2) insofar as 
he challenges the actions of the Public 
Trustee. She contends that the decision ot 
the learned Single Judge togartng the 
rectification of the Register ot members 
would be appealable under Section 155 (4) 
of the Companies Act read with clause 10 
of the Letters Patent while his decision re- 
garding the accounts of the Publice Trustee 
would be appealable under Section 5 (1) 
of the Delhi High Court Act read with 
clause 10 of the Letters Patent. She argues, 
therefore, that the order under appeal 
should be regarded as a judgment within 
the meaning of clause 10 of the Letters 
Patent. If so regarded, it would be up- 
pealable thereunder. 


5. There is a clear distinction be- 
tween a suit of a civil nature filed under 
Section 9 of the Code of Civil Procedure 
and a company petition filed under Section 
10 of the Companies Act. The difference 
lies in the nature of the two and not mere- 
ly in the former being called a suit and 
the Intter being called a company petition. 
The jurisdiction of the civil court includ- 
ing the ordinary original civil gordian 
of this Court under Section 5 (2) is the 
residuary jurisdiction for the enforcement 
of ordinary common law rights. When 
the plaintiff says that the Trust created by 
the Indian Iron & Steel Company was 
illegal and seeks to set aside, he is challeng- 
ing the legality of the creation of the 
Trust. It is a question under the ordinary 
civil law including the statutes relating to 
Trusts Contract, Transfer of Property ete., 
which governs the question whether the 
Trust was legally created or not. The 
pia te Act as such has no bearing 
on this question. The e of such a 
Trust can, therefore, be challenged only 
by a civil suit in a civil court. It cannot 
be challenged by a company petition. For, 
a company petition pre-supposes that ac- 
tions are being taken by validly constitut- 
ed’ authorities under the provisions of the 
Companies Act. In such a company peti- 
tion, the vires of Section 187-B of the Com- 
panies Act cannot be challenged. If the 
Public Trustee acts contrary to the provi- 
sions of the company law, his actions can 
be challenged under the Companies Act 
provided that his appointment as a Public 
Trustee in respect of the shares concerned 
is not itself challenged. But the plaintiff 
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in the present suit challenges the vires of 
Section 187-B and also the very nature of 
the creation of Trust which has vested in 
the Public Trustee with powers’ to deal 
with the shares which are the subject-mat- 
ter of the Trust. These challenges cannot 
be inquired into in a company petition. 
On the other hand, such matters can cer- 
tainly be inquired into by this Court ‘in 
exercise of ordinary: original civil jurisdic- 
tion in a: suit. A -> i 


6. Reference to Section 155 of the 
Companies Act is not helpful. It is well 
established by decisions thereunder -that 
the scope of Section 155- is restricted: to’ a 
summary inquiry.. If, on the other hand, 
the very title to’ the holding of shares is 
challenged then the Company. Judge will 
not inquire into such a dispute ‘under -Sec- 
tion 155. For such inquiry civil suit is the 
proper remedy. It is. only the ‘rights and 
liabilities whieh arise out of the provisions 
òf the Companies Act which can be inquir- 
ed into in a company petition’ What -the 
plaintif complains is that: the ‘creation of 
the Trust by the Indian Iron & Steel Com- 
pany Ltd., was itself illegal. This- conten- 
tion is not made under any. provision of 


the Companies Act but under ‘the ‘general: 


law. It follows, therefore, that the relief 
of rectification of Register of members is 
not sought by the plaintiff under Section 


[Prs. 5-7] Public Trustee Ws Rajeshwar (V. S. Deshpande J) 
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155 of the Companies Act but-only as 
incidental to the main relief of declaration 
that the Trust itself is void. .Similarly, the 
actions of the Public’ Trustee’ are being 
challenged not‘ because he has ‘contraven- 
ed any of the provisions of the. Companies 


-Act but because he is acting under a. void 


Trust which is a question. which falls out- 
side the Companies Act. E 


. 7. +» For the. above reasons, the suit 
pending before the learned Single Judge is 
properly a proceeding entertained in exer- 
cise of the: ordinary. original civil jurisdic- 
tion. under Section’ 5 (2) of the Delhi High 
Court “Act, 1966:° It is not a. pror edice 
entertained under Section 5 (1) of the. Act. 
An appeal-against an order in such a pro- 
ceeding -will -lie, therefore, only if it - satis- 
fies the. provisions of Section 10.(1) of the 
Act, It will not lie under clause. 10° of 
the Letters Patent.- -Mrs. Shyamla Pappu 
reserves her right to - contend. that the deci: 
sion given by the Full-Bench-of five Judges 
of- this Court referred. to above is not cor- 
rect. But. she has not. given to us any 
reasons in support of such a contention 
in this case.. For the above reasons, -the 
appeal is dismissed as | not maintainable. 
Costs to.be costs, ©. . 2. «= : | 
ee ; . Appeal. ‘dismissed. 
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Bir Singh v. Noor Ahmed (Dec) 122 
Dhiren palluss v. Must. Bhutuki (Aug) 44 

Dinesh Chandra Chakraborty v. Mahesh 
Chandra Roy (Nov) 65 
(Nov) 81 


(Nov) 69 


Dinesh Ghasda Sardar v. Harendra 
Biswas 


Hanuman Prasad Chowkhani v. Deven- 


a Chandra Pa (Nov) 77 
Hassia Pohshna, U. v. U. Kill Dhur _ (Nov) 86 
Neo Ali v. State of Assam (Jul) 18 


Jagannath v. Chandra Kanta Deva Misra (May) 14 
ika Bibi, Mt. v. State of Assam (Aug) 39 
re Tea Co. Ltd., v. Land Acquisi- 
tion Oficer (Nov) 68 
Kamala Kanta Das v. Budha Prasad 
Dewrl - 
Khargeswar v, Hironmoyee 
€huki Barmani v. Kumar Prakritish 
Chandra Barua 


_Mababir Prasad Agarwalla v. Jiban 


Chandra Hazarika (Nov} 88 
-Nirendra Mohan Guha, Dr. v. State of 

am (Dee) 104 

Phanindra Kumar v. State of Assam (Dec) 127 


Prabhat Chandra Saikia v. Rajani Bala 


Devi (Nov) 
Pulin Das Kakati v. Rajendra Nath 

Hazarika (Jul) 25 
Ramananda Joykishan v. Md, Abu 

Hussain (May) 6 
Rohit Chandra Das v. State of Assam (Jul) 32 
Samsul Huda v. M/s. London and Lan- 

cashire Insurance Co. Ltd. (Aug) 35 
Saraswati Goswami v. Railway Adminis- 

tration (Dec) 97 
Sawna Brahma v. Assam Board of Re- 

venue (Dec) 121 


Sew Narayan Choudhury v, M/s. Indian 
Roadways, Calcutta (Noy) 76 


Srivastava, T. 5. v. State of Assam (May) 1 (FB) 
Srivastava, T. S. v. State of Assam (May) 2 (SB) 
Sudhir Chandra Pal v. Rajeswar Datta c) 119 

Sukumar Paul v. State Transport Autho- 
pay: Assam (Oct) 49 
unif Ranjan De v. State of Assam (Oct) 50 

Sa Abdur Rahman v, Tripura Modera 
Bank Ltd. Oct) 61 (FB) 
Taseruddin Sarkar v. Salimuddin snk (Noy) 71 
Union of India v. Md. Ayub (Oct) 58 


SUBJECT INDEX 


Assam Fixation of Ceiling on Land Hold- 
inge Act (1 of 1957) 
See under Tenancy Laws. 


Assam Forest Regulation (7 of 1891), 


Ss, 83, 34 — Executive power of the State 
— Exercise of, has to be to in accordance 
with the law, rule or regulation (Jul) 19B 
.—-S. 84—See Ibid, S. 33 (Jul) 19B 


Assam Land and Revenue Regulations (i 
of 1886} 
See under Tenancy Laws. 


Assam Land (Requisition and Acquisition) 
Act of (28 of 1948), S. 3 (1) — Word “ac. 
commodation” — Though words ‘public 
purpose’ are not mentioned qualifying the 
word ‘accommodation’, the accommoda- 
tion has to be for a public PENG 
(Nov) 68A 

——S,. 3 (1) — Prior negotiation by Gov- 
ernment with the owner of land would 
not make ‘subsequent acquisition and re- 
quisition colourable under the law 

(Nov) 68B 
Assam Motor Accidents Claims Tribunal 
Rules (1960), R. 16 — See Motor Vehicles 
Act (1939), S, 110B (Aug) 35 
——R. 17—See Motor Vehicles Act ae 
S. 110B (Aug) 8 
—-—R. 20~-See Motor Vehicles Act (ey 
S. 1L0B (Aug) 85 
Assam Municipal Act (15 of 1987) 

See under Municipalities, 


Assam Non-agricultural Urban Areas Ten- 
ancy Act (42 of 1958) 
See under Tenancy Laws. 


Assam Opium Prohibition Act (23 of 1947) 
See under Prohibition. 
Assam Panchayat Act (24 of 1959) 
See under Panchayats. 
Assam Services Discipline and Appeal Rules 
(1964) 
See under Civil Services. 
Assam Services (Revision of Pay) Rules 
(1964) 
See under Civil Services. 
Assam Settlement of Forest Coupes and 
Mahals by Tender System Rules (1967), 
R. 8—Notice for Tender — Purpose of — 
Rule is mandatory and its non-compli- 
ance vitiates the orders passed (July) 194 
——R. 6 (4) (iv)—Rule is directory and 
not mandatory—Producing a caste certi- 
ficate from authority other than those 
mentioned specifically in the Rule was 
sufficient compliance with the Rule 
(Tuly) 32 
Assam State Acquisition of Zamindari Act 
(48 of 1954) 
See under Tenancy Laws. 


Banking Regulation Act (40 of 1949},5.45A 
—See Civil P. C. (1908), O. 21. R. 11 
{oc} 61B (FB) 
——S, 45D (6) — See Civil P. C. (1908), 
O. 21, R. li (Oct) 61B (FB) 
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Banking Regulation Act (contd,) 
——5S. 45T (2)—See 
(1) Civil P. C. (1908), S. 46, Proviso 
(Oct) 61A (FB) 
(2) Civil P. C., (1908), O. 21, R. 11 
(Oct) 61B (FB) 
Civil Procedure Code (5 of .4908), S. 46, 
Proviso— Banking Regulations Act (1949), 
S, 45.T (2)—Precept for attachment under 
S. 46, Civil P, C.— Execution application 
by Liquidator of Banking Company with- 
in two months from date of precept — 
Application deemed to be for sale con- 
templated by S.46—Order on execution 
application beyond two months — Order 
is not without jurisdiction (Oct) 61 å (FB) 
—Ss. 100-101—Finding of fact—When 
binding in second appeal (Oct) 52A 
———S, 100A—New point of fact not speci- 
fically taken in the written statement, 
cannot be allowed to be urged in Second 
Appeal. However erroneous a finding of 
fact may be it cannot be upset in second 
appeal (Dec) 102 
——S, 100—Finding as to existence of 
malice and absence of reasonable and 
probable cause for prosecution—Interfer- 
ence in second appeal (Dec) 119B 
00 — Action for malicious prose- 
cution — Court wrongly placing burden 
on defendant to prove absence of reason. 
able and probable cause—Interference in 
second appeal (Dec) 119D 
—-S. 115— Error of jurisdiction: (May) 6B 
—-QO.1, R. 8 — Suit in representative 
capacity from Hills area — Strict com. 
pliance of O, 1, R. 8 not necessary—Courts 
to be guided by the spirit and are not 
bound by letters of Civil P. C. (Nov) 86 
——O. 1, R. 9—See also Ibid, O. 22, R. 4 
. (Nov) 77C 
-— 0O. 1, R, 9 — Omission to join proper 
parties — Not fatal to the suit — But the 
suit will be defeated if necessary parties 
are not joined as no effective decree can 
be passed in their absence (Nov) 71A 
——-O, 2, R. 1— Frame of plaint — Plead- 
ings as to adverse possession (Oct) 52C 
3, R. 5—Notice to pleader — Pre- 
‘sumption as to its communication to 
party — Rebuttable and not conclusive 
(July) 25B 
~—— 0. 8, R. 3—Evidence Act (1872), S. 68, 
Proviso—‘'Specifically” meaning of 
(Aug) 44C 
O. 8, R, 5, Proviso— Pleadings — Issue 
regarding a fact framed — Proof of it 
necessary — Question of admission by 
‘defendant—No longer open (Nov) 81A 
——O, 9, R. 13— See also Limitation Act 
(1908), Art. 164 (July) 25C 


—S,] 





Civil P. C. (contd.) 
——O,.9, R. 13 — Application to revive 


- suit — Applicant illiterate woman un- 


served with summons cannot be tefused 
revival on a ground of her admission of 
not having signed the application for 
revival when she had in fact affixed her 
thumb impression to it (Nov) 92. 
——O. 17, Rr. 2 and 3— Absence of defen- 
dant in Court— No material on record to- 
decide suit — Proper procedure is to pass 
ex parte decree under R. 2 and not a 
decree on merits under R.3 (July) 25A 
—— 0. 17, R, 8—See ibid, O. 17, R. 2 ` 
(July) 25A 
—— 0. 21, Rr. 11, 17 — Banking Regula- 
tion Act (1949), Ss. 45.A, 45-D (6) and 
45.T (2)—Execution application bv liqui- 
dator of Banking Company — Certificate 
under S. 45D (6) not attached — Applica. 
tion cannot be dismissed (Oct) 61B (FB) 
— 0O. 21, R. 17—See ibid, O. 21, R. 11 
(Oct) 61B (RB) 
——O. 21, R. 89 — Setting aside sale on 
deposit of amount — Mistake of court in 
calculating amount — Principle that per- 
son should not suffer for court’s mistake 
—Applicable (May) 6A 
—O, 22, Rr. 2, 4 — Suit for declaration 
of title and ejectment by reversioners 
against alienees— Death of one of alienees 
pending suit, coming to knowlege in 
appeal—Suit did not abate as a whole 
(Dec) 107E 
——O. 22, R. 4— See also ibid, O. 22. R. 2 
` (Dec) 107E. 
— 0O, 22, Rr. 4 and 11 — Abatement of 
appeal — Question of abatement to be 
examined with reference to findings on 
which decree under appeal was passed 
and not what had been pleaded by parties 
(Nov) 77A 
— 0O. 22, R.4 and 11 — Abatement of 
appeal against deceased respondent— Ap- 
plication for setting it aside dismissed — 
In support of contention that appeal 
could proceed against others — Appellant 
could not subsequently urge that there 
was no abatement as i was sufficiently 
represented by other respondents 
(Nov) 77B 
——O. 22, Rr. 4 and 11, O. 1, R. 9—Death 
of one of respondents—Principles govern- 
ing whether or not court can proceed 
with appeal (Nov) 77G 
—— O, 22, R. 11—See Ibid, O. 22, R. 4 
(Nov) 77A, B, C 
——O, 23, R. 1 — Withdrawl of suit for 
formal defect — Omission to substitute 
heirs of the deceased plaintiff is nota 
formal defect (Nov) 85 
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Civil P. C., (contd.) 

—Sch. A, Form 45 — See T. P. Act 

(1882), S. 59 (Aug) 44B 
CIVIL SERVICES 


— Assam Services Diecipline and Appsal 
Rules (1984), R. 9— Departmental enquiry 
— Procedure provided by R.9 is manda- 
tory — Violation of R.9 and principles 
of natural justice—Order imposing minor 
penalty under R. 7 (ii) of witholding three 
increments quashed (May) 2 (SB) 


—Astam Services (Revision of Pay) Rules 
(1984)—See Constitution of India, Art. 14 

(May) 1A (FB) 
—— R. 6—Scope— Rule 6 will not entitle 
‘Assistant Director of Cottage Industries 
to claim Technical Grade II scale of pay 
on the sole ground of his being stationed 
at District Headquarters. (May) 1B (EB) 


Constitution of India, Art. 5— Domicile— 
Domicile of origin or birth and domicile 
of choice—Principles relating to: (Oct) 56A 
— Arts, § and 7— Applicability — Art. 7 
applies only to person migrating — Citizen 
of India — Essential requisites — Migra- 
tion and acquisition of domicile:(Oct) 56B 


-_—Art. 5 — Issue of an Indian passport 
to a person though not conclusive on the 
point of Indian citizenship raises a rebut- 
table presumption in his favour:(Oct) 56C 
—— Art, 7— See Ibid, Art. 5 (Oct) 56B 


~— Art. 14—See also Panchayat —Assam 
Panchayat Act (24 of 1959), S. 140 (1) 
(Aug) 41 
——Art, 14 — Revised pay scale — Dis 
crimination — Where only senior most 
officer was given Technical Grade 11 scale 
of pay while all the other officers like 
petitioner were given Non-technical 
Grade IJ scale on revision of pay scales 
and appointments to two newly created 
Technical Cadre posts were made after 
advertisement through Assam Public 
Service Commission, it was held that 
there was no question of any discrimina- 
tion amongst officers placed in the same 
circumstances (May) 1A (EB) 
——Art. 226 — See also 
(1) Civil Services — Assam Services 
Discipline and Appeal Rules (1964), 
R.9 (May) 2 (SB) 
(2) Municipalities — Assam Municipa- 
lities Act (15 of 1956), S. 834 
(Oct) 50A 
—~——Art. 226 — Writ petition against 
private person is not maintainable 
(May) MA 
~——Art. 226 — Power of High Court — 
Nature of (May) 14B 


Constitution of India (contd.) 
Art, 226 — Necessary parties 
(May) 14C 
—Arts, 226, 227 — Exercise of juris. 
diction under — Nature of — High Court 
when can interfere (May) 14D 
— Art. 226 — Scope—Who can apply 
(July) 19C 
—— Art. 226 — Two valid provisions of 
law — Government choosing one — High 
Court cannot scrutinise and interfere 
(Aug) 41B 
—Art 226 — Admission of writ petition 
challenging notification fixing date for 
bye-election of municipal ward — Bye- 
election not stayed — Member, elected 
during writ proceeding, should be im- 
pleaded in proceedin (Dec) 104E 
—Art, 227 — See Ibid, Art. 226 
(May) 14D 
——Art. 311—See Civil Services—Assam 
Services Discipline and Appeal Rules 
(1964), R. 9 (May) 2 (8B) 
Contract Act (8 of 1872), S. 188 — See Po- 
wers of Attorney Act (1882), S. 2 
(Dec) 122B 
—S. 190 — Maxim delegatus non. potest 
delegare — Not of universal application 
(Dec) 122C 
Control and Management of Ferries Rules 
(41968), R. 16 (b) — Order of settlement of 
Ferry — Order. by Secretary to Govern- 
ment—Necessity to give reasons (Nov) 67 
Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valua- 
tions. 


COURT-FEES AND SUITS 
VALUATIONS 


—Court.fees Act (7 of 1870), S.7 (iv) (c) 
and (v) (b)— When the primary and domi. 
nant purpose of the suit is declaration 
and possession is merely consequential, 
the suit is to be valued for court-fee under 
S. 7 (iv) (c) and valuation for pecuniary 
jurisdiction will be the same under S. 8, 
Suits Valuation Act (Nov) 694 
—Sch, 7 (iv) (c) and (v) (b) ~Averments 
in the plaint and not in the written state- 
ment determine, whether primary and 
dominant purpose of the suit is declara- 
tion of possession and on averments in 
the plaint the suit held was primarily for 
declaration of title and confirmation of 
possession was consequential (Nov) 69B 


Criminal Procedure Gode (6 of 1898), 5-439 
— Interference with findings of facts — 
Appreciation of evidence by High Court 
in revision (May) 7A 
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Evidence Act (4 of 1872), S. 3 — Evidence 
— Appreciation — Ora! evidence contra- 
dictory to documentary evidence furni- 
shed by seizure list (May) 7D 
——Ss. 18 and 157 — Question oi right— 
‘Right includes private land (Oct) 52B 
—S. 27 — ‘Police Officer’ — Excise 
Officer under Assam Prohibition Act 


(May) 7B 
———S. 27—Section 27 is an exception to 
Ss. 25 and 26 (May) 7C 
—-S. 68 — See also Civil P. C. (1908), 
0.8, R.3 (Aug) 44C 
-——-S. 68 — T. P. Act (1882), Ss, 3, 59, 


123 — Compulsorily attestable documents 
— Proof of execution, how given 
(Aug) 44A 

——Ss, 101-104—Alienation by widow— 
Legal necessity — Recitals in sale deeds 
about existence of necessity are ad- 
missible in evidence but they are not 
evidence by themselves of its existence 

(Dec) 107C 
——S. 114 — See Constitution of India, 
Art. 5 (Oct) 56C 
——S, 115—See Civil P. C. (1908), O. 22, 
R 


T (Nov) 77B 
—S, 157 — See Ibid, S. 18 (Oct) 52B 


Goalpara Tenancy Act (1 of 1929) 
See under Tenancy Laws. 


Hindu Law — Dayabhag School — Alie- 
nation by limited owner — Can only be 
for legal necessity — Legal necessity — 
Burden of proof (Dec) 107B 
~---Succession — Dayabhag School — 
Hindu dying leaving widow of pre- 
deceased son and daughters— Widow was 
legal heir and daughters were merely 
next reversioners — Interest of widow, was 
only limited interest (Dec) 107A 


Hindu Succession Aat (80 of 1955), Ss. 4, 
14 — Remarriage by widow long after 
commencement of the Act — Property 
which became absolutely vested in the 
widow under S. 14 cannot be divested by 
her subsequent remarriage, in view of 
S. 4 of the Act (Dec) 107F 
——S. 14 — See also Ibid, S. 4 

(Dec) 107F 
—__S. 14—Property possessed by female 
Hindu — Word “‘possessed”— Meaning of 
— Limited owners in possession of pro- 
perty inherited by them when Act came 
into force, became full and absolute 
owners —Next reversioners ceased to have 
any interest in such properties: 

(Dec) 107D 
Hindu Women’s Rights to Property Act 
(48 of 1987), S. 3 — See Hindu Law — 
Succession (Dec) 107A 
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International Law — Domicile — See 
Constitution of India, Art. 5 (Oct) 56A,B 
Judicial Pracedents — See Civil P, C. 
(1908), S. 115 ' (May) 6B 
Limitation Act (9 of 1908), Art. 30—Limi- 
tation Act (i968), S. 80 — Suit against 
carrier for compensation for loss of goods 
— Cause of action arising on 25-5-0601 — 
Art. 80 of 1908 Act read with S. 80 of 
1968 Act applies and period of limitation 
is one year from the date of cause of 
action (Nov) 76 
——Art. 164 — Setting aside of ex parte 
decree — Starting point of limitation 
(July) 25G 
Limitation Aot (38 of 1963), S. 30 — See 
Limitation Act (1908), S. 30 (Nov) 76 
~——Art. 64—See Civil P. C, (1908), O. 2, 


R.1 : (Oct) 52C 
— Art. 65 — See Civil P. C. (1908), 
0.2, R. 1 (Oct) 52C 


Maxim— Actus curiae neminem gravabit 
— An act of the Court shall prejudice no 
man — See Civil P. C. (1908), O. 21, R. 89 

(May) 6A 
Motor Vehicles Act (4 of 1989), S. 44 (5)— 
Rule 73 made under S. 68 by State Gov- 
ernment of Assam ~Rule is not in conflict 
with S, 44 (5) (Dec) 127A 
——S. 44 (5)—State Government by rules 
naming officers on whom power may be 
delegated — But in absence of resolution 
by R. T. A. delegating powers on such 


officers exercise of powers by them is 
incompetent (Dec) 127B 

~S. 50 read with 57 (1) — Contract 
carriage permit — Grant of — Relevant 


considerations — Existence of vacancy — 
Prior decision to increase permits — Im- 
plication — Powers of State Transport 
Authority vis-a-vis Regional Traasport 
Authority - (Oct) 49 
——S. 95 — Where truck is used for 


` carrying passengers — The terms of the 


policy in breach of the insurer is not 
liable to indemnify-the insured:(Nov) 88A 
~——S, 110. A—Tribunal is not required to 
apportion the compensation between the 
insured and the insurer (Nov) 88B 
——S.110-B — Assam Motor Accidents 
Claims Tribunal Rules (1960), Rules 16, 
17, 20—Claims Tribunal has no jurisdic- 
tion to dismiss a claims application for 
default of appearance (Aug) 35 
MUNICIPALITIES 


—Assam Municipal Act. 1956 (45 of 1957), 
S. 199 (2) (ii) — Once there is an order of 
supersession under S, 298 there must be an 
order of the Government for reconstitu- 
ting the Municipal Board under S. 299 
(2) (ii) (Dec) 104G 
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Hunicipalities — Assam Municipal Aot 
(contd,) 
——5S. 298 — Section 298 controls that 
Board which was functioning at the 
material time and does not take-in its 
sweep for control the members elected in 
a general election to constitute on com- 
pletion of the election, a new Board 
Dec) 104A 
—S. 299 (1) (a)—The words “all the 
Commissioner” in S, 299 (1) (a) refer only to 
the Commissioners of the outgoing Board 
which had defaulted in some way entail- 
ing action by Government under S, 298 
; (Dec) 104B 
—-S. 299 (2) (ii)— While general election 
of Board was afoot. Government passing 
order, superseding existing Board til 
Board was reconstituted — Order was:com- 
posite order — No separate order, under 
S, 299 (2) (ii) for general election, was 
necessary (Dec) 104D 
— S. 334— Constitution of India, Art. 226 
— Person not proved to be resident of 
area of “small town” to be constituted— 
No locus standi to object to constitution 
of “small town” in writ petition 


(Oct) 50A 
PANCHAYATS 


— Assam Panchyet Act (24 of 1959), S. 1 (2) 
—Area included in Anachalik Panchayat 
later included intown Committee— Fresh 
notification to exclude it not necessary 
and absence of notification not fatal 

(Oct) 50B 
—Ss. 140 (1) and 140.B—S. 140.B if 
discriminatory and violative of Art. 14 of 
the Constitution (Aug) 41A 
‘——5,. 140B —See also ibid, S. 140 (1) 
, (Aug) 41A 
——S, 140-B—Section not invalid as 
being opposed to principles of natural 
justice on ground of absence of provision 
to give opportunity to show cause 

(Aug) 41C 


Powers of Attorney Act (7 of 1882), S. 2— 
Construction of powers—Power to in- 
stitute and conduct ejectment proceed- 
ings in Court—Implies an authority to 
issue notice to quit _ (Dec) 1224 
——S. 2—Construction of powers—Ex. 
tent of powers granted (Dec) 122B 
——S, 2—-Termination of joint power— 
Power given by the mother and the sisters 
of the power holder—Power remains 
operative on behalf of his sisters on the 
death of the mother (Dec) 122D 
2 — Two consecutive powers— 
Abrogation of previous powers of attorney 


Powers of Attorney Act (contd.) 
—Non registration of power of attorney 


— Effect (Dec) 122E 
PROHIBITION 


—Assam Opium Prohibition Aot (23 of 
4941), S. 10— Abatement of offence under 
Act—Necessary ingredient . (May) 7E 


An we 


Railways Act (90f1890) Ss, 82-B and 82.J 
(1)—Ex Officio Claims Commissioner has 
jurisdiction in case of major accident 
—After appointment of Ad Hoc Commis- 
sioner jurisdiction of Ex Officio Commis- 
sioner is not completely ruled out 
(Dec) 97 
——S, 82J—Rules under R. 4—Provisions 
of Rule are in some respect incomprehen- 
sible and in other respect lacking’ and 
uncertain and therefore modification 
therein is desirable (Dec) 97B 
—-S. 82] (1) — See Ibid S. 82B 
(Dec) 97A 
——Rules under Rule 4—See Ibid, S. 82J 
(Dec) 97B 
Rules for Administration of Justice and 
Police in-‘Khasi and Jaintia Hills, R. 37—See 
Civil P. C. (1908), O. 1, R. 8 (Nov) 86 


TENANCY LAWS 


—Assam Fixation of Coelling on Land 
Holdings Act (4 of 1987), Ss. 17 and 82— 
Assam Land and Revenue Regulation 
(1886), S. 147 — Assam Board of Revenue 
has no jurisdiction to entertain an appeal 
from an order of the Collector under S, 17 
of the Act. Section 147 of the Regulation 
cannot be invoked to entertain an appeal 
not provided for by the Act (Dec) 121 
——S, 82—See Ibid, S. 17 (Dec) 121 
— Assam Land and Revenue Regulations 
(A of 1886). Ss. 39, 154 (1), Cl. (a) — Suit 
for declaration of rights—Not barred by 
S. 154 (1) (a) —Construction of Cl. (8) in 
Government patta— Plaintiff relinquish- 
ing land in favour of defendant—Plaintiff 
having no subsisting title — Suit under 
Section 39—Not maintainable 

(Nov) 81B 
——5S, 147—See Tenancy:Laws — Assam 
Fixation of Ceiling on Land Holdings Act 
(1956),S.17 | (Dec) 121 
——S, 154 (1), Cl, (a)— See Ibid, S. 89 

(Nov) 81B 
—Assam Non-agricultural Urban Areas 
Tenancy Act (12 of 1958), S. 3 (g)—Defen- 
dant claiming derivative tenancy through 
another alleged tenant. cannot claim to 
be a tenant under S. 8 (g) when he has 
failed to prove the tenancy of the alleged 
prior tenant (Nov) 93 
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Tenancy Laws (contd.) 
— Assam State Acquisition of Zamindari 
Kot (18 of 1951), Ss. 2 (ja), 3, 4 (6) and 8 
(2)—Eviction of raiyats or tenants under 
erstwhile landlord—Enquiry — Necessity 
of (Aug) 89 
——S, 3—See Ibid, S. 2 (ja) (Aug) 89 
— S. 4 (b)—See Tenancy Laws — Goal- 
para Tenancy Act (1929), S. 108 

(Nov) 71B 
—-S, 4 (6)—See also Ibid, S. 2 (ja) 

(Aug) 39 

——5S. 4 (8) — Tenant's liability to pay 
rent—Deputy Commissioner is not com- 
petent to enhance rate of rent (Jul) 18 
——S. 8 (2)—See Ibid, S. 2 (ja) (Aug) 89 


—Goalpara Tenancy Act (Assam Act 1 of 
4929), S. 108—Annual Patta issued under 
S. 4 (b) of the Assam State Acquisition of 
Zamindaries Act—Annual patta could not 
be cancelled under S, 103 (Nov) 71B 


——S, 103—Relief under — Matters to be 
proved to entitle plaintiffs to relief 
(Nov) 71C 


Tort— Malicious prosecution— Action for 
— Essentials to be proved (Dec) 119A 
__—Malicious prosecution — Action for 
—Absence of reasonable and probable 
cause—Burden of proof (Dec) 119C 


Transfer of Property Act (4 of 1882), S. 3 
—See Evidence Act (1872), S, 68 


(Aug) 44A 

—_-S, 59—See also Evidence Act (1872), 
S. 68 (Aug) 44A 
—8S, 59 — Civil P. C. (1908), Sch. A, 


Form 45 — Proof of mortgage— No need 
to plead that the mortgage deed was duly 
attested (Aug) 44B 
——Ss. 105, 106 and 107— Determination 
of lease — Notice terminating tenancy 
given by landlord — Tenant executing 
undertaking to vacate by later date — 
Undertaking is not an agreement creating 
new lease — Tenancy stands already 
terminated~ Fresh notice not necessary 
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AIR Other Journals {AIR Other Journala 
1FB1872 Lab I O 650 86 Asam L R (1972) 
2581972 Lab I O 682 Gauhati 21 
6 Assam L B (1972) | 89 Assam L R (1972) 

Gaubati 19 Gauhati 87 
7 1872CriLJ 779 41 ‘cee 
14 Sis 44 W 
18 Assam D R (1873) | 49 Assam L R (1972) 
Gauhati 41 Gauhati 85 
19 Assam L R (1972) 
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: (Nov) 65 
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AIR 1972 GAUHATI 1 (V 59 C 1) 
FULL BENCH 
P, K. GOSWAMI, C. J., R. S. BINDRA’ 
AND BAHARUL ISLAM, JJ. 
T. S. Srivastava, Petitioner v. State of 


and others, Respondents. . 
Civil Rule No. 1104 of 1969, D/- 81- 


1-1972. 
(A) Constitution of India, Art. 14 
Revised pay scale Discrimination 


—% 
— 


Send 


pay scales and appointments to two newly 
created Technical Cadre were made 
after advertisement throu Assam Public 


was no ion of any discrimination 
amongst o placed in the same circum 
stances —- (X-Ref:— Civil Services —~ 


(1964). aras 2, $ 
(B) s— Assam Services 
Revision of Pay) Rules (1964), . R. 6 — 
— Rule 6 not entitle 
Director of Cottage Industries to claim 


quarters, (Para 5) 
Under Rule 6, a Government servant 
who was in service on 31-3-1964 “shall draw 
pay in the revised scale applicable to the 
post witch he Bas been holding”. Instead of 
e earlier one integrated class of Assistant 
_ Director of Cottage Industries, two cadres 
were created under the Revised Rules — 
One technical and the other 
technical, The petitioner, 
Director of Cottage Industries, did not and 
indeed could not hold a post of Technical 
Grade II as such a id not exist prior 
to promulgation of the Rules. It is open 


DP/DP/C70/72/VSS/VBB 
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an Assistant ` 


up newly created 
ns of requisite 
experience. 


ara 5) 
J. P. B eo and M. S. Rahman, 
for Petitioner; G. Talukdar, Sr, Govt. 
Advocate, for Respondents, 
.`7 GOSWAMI, C. J.— This application 
under Article 226 of the Constitution is 
made with the prayer for a writ di g 
the respondents to fix the pay scale of the 
petitioner in the scale of Rs. EB- 
45-1100 with effect from Ist April, 1964, 
being the scale prescribed for Assistant 
Director of -Cottage Industries ignated 
as Industries Officer (District). 
The Petitioner was a 


ointment, scale was Rs. 200- 
00-(E.B.)-20-400-(E.B.)-25-600 per mensem 
and it . was we 

and 


the State Government 
i of Pay) 


Government to fill 
technical cadre with. 
qualification, skill 


pay scale for Assistant 
dustries of all cate- 


quarters, 
and wh 


petitioner and eleven others, who were As- 


. sistant Directors of Cottage Industries, were 


placed under Senior Industries Service (Non- 
technical), Grade IT and given a revised pa 
scale of Rs. 300- .B.)-80-600.. (E.B. 
80-900 in substitution of the earlier scale, 


= 


Ag 


ted as ~ 


X 


tage Industries 
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The petitioner’s grievance is that he should 
be in the Senior Industries (Technical 
- Grade II, in which case he will be catitl 
to the pay scale of Rs. 550-40-830-(E.B.)- 
45-1100. - It is admitted by the petitioner 
that only the seniormost Assistant Director 
of Cottage Industries, who was already 
sted as project officer in Pilot Project, was 
ven the pay scale of the Senior Industries 
(Technical) rade IJ, and all other officers 
like him were given the non-technical scale. 
There is, theretore, no question of any dis- 
crimination amongst the officers placed in 
the same circumstances. ; 
3. The learned Senior Government 
Advocate has drawn our attention to para 4 
of the counter affidavit of the Secretary to 
the Government, of Assam (Respondent 
No. D wherein the following facts are as- 
serted:— 


“Recently two posts in the scale of pay 
of 550 to Rs. 1100/- under technical de 
II of the Senior Industries Service have heer 
created and appointments’ to these posts 
have been advertised throu the Assam 
Public Service Commission. 

This position is admitted by Mr. Bhatta- 
charjee, who also informs us that the ap- 

intments have since been made. There 
is, therefore, no foundation for any griev- 
ence that the itioner has not been given 
the scale of pay of Technical Grade II. 

4, Mr. Bhattacharjee submits that 
Rule 6 of the Assam (Revision of Pay) 
Rules, 1964, entitles the petitioner to the 
Senior Technical Grade H scale of pay 
which, according to the learned Counsel, 

7 admissible for an Assistant Director of Cot- 
serving. in the District. 

Rule 6 reads as follows: i 

f “Save as otherwise provided in these 

` rules, a Government servant who is in ser- 


“vice on the 3lst March, 1964, or who may 
. ` have been 


appointee on or after the Ist 
April, 1964, s draw pa i 
scale applicable to th 
he has been holdin 
have been appoint 
provided a Government servant who is 
in service on the 3lst March, 1964 or who 
enters service on or after Ist Apal 1984 
but before the date of publication of these 
rules, may, at his option, continue to draw 
pay in the existing e until the date on 
which he earns his next or any subsequent 
increment in the existing scale or until he 
vacates his post or ceases to draw pay in 
that scale.” 

5. Under Rule 6, a Government 
servant who was in service on the 3lst 
March, 1 “shall draw pay in the revis- 
ed scale applicable to the post which he 

as been holding.” The petitioner did not 
and indeed could not hold a post equi- 
alent to one carrying now the Senior 
Technical Grade H scale of pay as such a 
post did not exist prior to the promulgation 
of the Rules. Instead of the earlier one 
tegrated class of Assistant Director of Cot- 
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tage Industries, two cadres were created 
under the Revised Rules — one technical 
and the other non-technical. It is, therefore, 
open to the Government to fill up the new- 
ly created technical cadre in the senior in- 


ustries service with persons of o: 


qualification, skill and experience and 
pettioner cannot claim as of right to have 
automatically appointed to such a 
the moment the Rules have heen 
brought. into force. Again because the peti- 
tioner, as Assistant Director of Cottage In- 
dustries, happened to be stationed at Dis- 
trict Headquarters he cannot, for that sole 
reason, claim to be the newly designated 
Industries Officer (District) in the Senior 
Technical Grade H under the aforesaid 
Rules. The submission of the learned 
Counsel resting on Rule 6 is of no avail. 
The petitioner is, therefore, not entitled to 
the scale of pay of the Senior Industries 
Service (Technical) Grade II as claimed. 
- 6. There is thus no merit in this 
application which is dismissed with costs. 
Comes fee: Rs. 100/-. The Rule is dis 





AIR 1972 GAUHATI 2 (V 59 C 9) 
SPECIAL BENCH 
P. K. GOSWAMI, C. J., R. S. BINDRA 
AND BAHARUL ISLAM, JJ. 
. T. S. Srivastava, Petitioner v. State of 
Assam and others, Respondents. 
Civil Rule No. 1102 of 1969, D/- 81. 


1-1972. 
Assam Services Discipline and Appeal 
Rules (1964), R. 9 — Departmental enquiry 
Procedure provided by R. 9 is manda- 
tory — Violation of Rule 9 and principles 
of natural justice — Order imposing minor 
penalty under Rule 7 (ii) of withholding three 
increments ed. (X-Ref: Constitution of 
India, Arts. 226 and $11). 
(Paras 6, 8, OJ 


The procedure laid down in Rule 9 is 
mandatory and has to be followed even in 
the case of imposition of minor penalties 
specified in Rule 7 (i) to (iii) by virtue of 
R. 9 un and (12) (a). These Rules have 
been made in order to ensure security of 


the service and cannot be allowed to be` 


by-passed or observed in a casual and me- 
anial way. ; (Para 6) 

It is not obligatory for the Disciplinary 
Authority, if it is noe iio minie Agthe. 
rity, to agree with the findings of the en- 
quiry officer, and it is open to it to come 
to its own independent conclusion on the 
evidence after l of the report of the 
Officer. Rule 9 Go) (a) lays down that in case 
of the disagreement with the findings of 
the enquiring officer, the Disciplinary Autho- 
aaa fe coe eee nd errr er 


DP/DP/C71/72/KSB 
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1972 


rity .has to record its brief reasons for its 
disagreement with those findings. 
i ; (Para 8) 
: Under Rule 9 (10) (fv).the Disciplinary 
‘Authority has to take into consideration the 
advice of the Public Service Commission in 
the matter of imposing the penalty. The 
opinion of the Public Service Commission 
and not of the Vigilance Commissioner is 
alone relevant. Whatever may the gra- 
ney of the administrative exigency, the 
Rules do not contemplate consultation with 
the Vigilance Commissioner whose advice 
should not have been sought in this cig 


(Para 
Where, although the Enquiring Officer 
hed substantially absolved the petitioner 
from the charges specifically levelled against 
him, the Disci loa Auran in fact dis- 
agreeing with those findings and without re- 
cording the reasons for the disagreement 
held him guilty of four of the charges and 
also gave a erent picture of some of the 
findings which volved certain cg 
not levelled against the petitioner and for 
which he was never given an opportimiy 
of hearing, it was held that the order with- 
holding increments should be struck 
down as being in violation of Rule 9 and 
the principles of natural 9) 

ara 


; (P 

J P. Bhattacharjee, and M. S. Rahman, 
for Petitioner; A. M. Majumdar, Jr. Govt. 
Advocate, for Respondents. 

GOSWAMI, C. J.:— - This application 
under Article 226 of the Constitution is 
directed against an order of the Governor, of 
29th September, 1966, withholding three 
increments to the petitioner with cumulative 
effect. 

a. The petitioner, at the material 
time, was the Assistant Director of Cottage 
Industries under the Government of Assam. 
Certain departmental proceeding was ins 


tituted against him and on 15th May, 1964, 


he was called upon to show cause under 
five heads as follows:— 

“l. Disobedience of Government 
Orders—- That you failed to hand over 
charge of the office of the Assistant Direc- 
tor of Cottage Industries, Dibrugarh prom- 
ptly, completely and properly to Shri Pra- 
matha Kumar Nath who was ` ordered in 
Government Notification inasmuch as in 
(Sic) you failed to hand over the cash bal- 
ance in hand, the keys of the cash box and 
the cash book of the office of the Assistant 
Director of Cottage Industries, Dibrugarh 
to Shri Pramatha Kumar Nath when he re- 
ported at Dibrugarh on 24-]-64 to take over 
charge from you, which is against the rules 
and procedure of handing over charge. 

“9. Guilty of -Misconduct:— That you 
used your official position to obtain pecuni- 
ary advantage for your wife Shrimati Anna- 
puma Srivastava by requesting officially the 
Assistant Coal Controller, Gauhati, to issue 
500 (five hundred) Metric Tonnes of run of 


mine coal to the same Shrimati Annapuma 
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. and committed serious irregul 
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Srivastava. You, therefore, misused your 
official position and are guilty of gross mis- 
conduct. 

“8. Guilty of gross misconduct:— That 
though you had no authority either to requi- 


‘sition Coal or to allot it, you obtained, by 


using your official position and influence, 
four wagons of hard coke from M/s. New 
Assam Trading Company of 12, Lower Chit- 
pore Road, Calcutta allotted them to some 
arties to Dibrugarh, realised the value 
m those parties, but failed to pay the 
value realised to M/s. New Assam Trading 
Company and are therefore guilty of gross 
misconduct. 
“4. Temporary misappropriation of 
money:— That you -had received 
Rs. 1,615.12 capers one thousand six hun- 
fifteen and twelve naya paise) from 
the lady Instructor of the peripatetic Knit- 
ting and Embroidery Institute, Chowkidingi, 
Dibrugarh, but failed to enter it in the cash 
book or deposit it into the T and 
are therefore, guilty of temporary misappro- 
priation of Government money. 
“5. Non-compliance with Govt. Orders: 
That you fafled to deposit a Cash Security 


of Rs. 250.00 (R two hunderd fifty) in 
accordance wi e terms and conditions of 
opening the 


psoas! ledger Account in res- 
raining-Cum-Production Centre 
Chabua, as instructed in Annexure ‘A’ to 
Sg ae letter No, CI 202/60/86 dated 


The charge sheet was accompanied by state- 
ment of allegations. The petitioner submitt- 
his explanation and aera before the 
officer appointed to hold the enquiry. The . 
enquiry officer submitted his report contain- 
ing the following findings with regard to 
each of the charges: 
Charge No. 1. . ‘ 
“As such, regarding the Charge No. 1, 
I hold that though the defendant ficer did `. 
not disobey the Government orders of his 
transfer, he acted in an irresponsible manner 
e arities in pro- 
cess of handing over charge to his relieving 
officer. 


Charge No. 2. 
“As such, Shri Shrivastava’s permittin 
his wife to do business in coal which S 


likely to embarrass or influence him’ in the 

e of his official duties was not pro- 

par Consequently, the recommending of 

s wife’s name by himself can be taken as 

misconduct committed by him, though of a 
minor nature.” 


‘Charge No. 8. 


“From this I find that the allegati 
against the defendant officer that earns 
his official position and influence obtained 
4 wagons of hard coke and allotted to some 
parties, falls through.” 

The enquiry officer, however, also adds 
a eg ee 

m the above ind that the defen- 
dant officer being a responsible officer of the 


4% 


` as of other accounts of the 
‘should be 


X 
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Government has by his act of retaining the 
Companys Money in his hand uptl now 
without any authority, committed temporary 
misap iation of private fund which is 
a misconduct on his 7 


Charge No. 4. pee 


“In view of the above it cannot be held 
beyond reasonable doubt that Shri Shrivas- 


tava pony received the full amount of 
Rs. 2090.54 Np. on account of the sale pro- 
ceeds of the tre, or Rs, 1615.12 Np. as 
stated in the ” 

The officer then also observed: 


“In view of what has been discussed 

above, I find Shri i 
ib and is guilty 
n ence of duties. He bana bem: 
ilty temporary misappropriation 

Rs. 41.61 Np. is responsible for the loss to 
Government of the balance amount of 
Rs. 871.69 Np. as the head of the Office. 
Besides this, find that he committed an 
irregularity in not entering the sale 
of the Centre. in the Cash Book an 
positing the same in th 
tion o 
office.” 


Charge No. 5. a. f 

. “As such I find that this is also an ir- 
regularity committed by. me defendant offi- 
cer, since February 1962, in violation of 
Government instruction.” 

The officer also then added: 

“In view of what has been discussed, I 
think it is essentially necessary that to bing 
out all irregularities committed and to fin 
out the correctness of the accounts of the 
P. K. & E. Centre, Dibrugarh as well 
. D. C. L's 
an immediate audit 
en up by a audit 
party of A. G. 

X X X X 

I think the Director of Industries should 
amang inspection of these offices without 
e. A 


3. The second show cause notice 
was given by the Governor'on 20th of Sep- 
tember, 1965, ing for his representation 
against proposed removal from service in 
the following terms: 


“Reference—Govt. letter No. CI 51/64 
731 dt, 15-5-1964., 
X X X X 
. X X x x 
On a careful consideration of the report 
and on of the records and having 
regard to. the’ evidence and circumstances 
i case, the Governor of 
agrees with the findings of the In- 
officer and holds that the charges 


ffice, bru 


os. 1, 2, 8 and 4 of aforesaid letter are 


proved. 

The letter referred to is 
notice and the second show cause notice 
‘was accompa by the enquiry officer’s re- 


` aei 


the show cause ~ 


4, The petitioner submitted his re- 
presentation after which the impugned order 
‘was passed in the following terms: ; 

of Cige Ini Ae bargod with 
tor ustries was -with 
disobedience and non-compliance of Gov- 
ernment orders, gross miscon ate ces en 

misappropriation o; emme 
and it ven found that: 

1) He did not conduct himself pro- 
perly in handing over charge of his office 

pursuance Government orders. 

(2) He committed-breach of R. 21-A (2J 
of the Government Servants Conduct Rules. 

(8) He did not display sufficient sense 
of responsibility in the matter of proper 
maintenance of the accounts of the. Peripate- 
tic Knitting and Embroidery Institute. 

It is therefore ordered that three an- 
nual increments of Shri T. S. Srivastava, 
Assistant .Director, of Cottage Industries be 
withheld with cumulative effect.” z 
This order was after first consulti 
Pa 
men of ‘the ty was accept 
the Government ter the Assam Publio 
Service Commission had agreed with the 
same. The petitioner lodged an appeal to 
the Governor against the order without suo- 
cess and hence this application. 


-5 The only question raised in this 
case is with S sae le to the order 


with- 
holding increment of the petitioner and no 
egard to 


argument was pressed T 
order of bis suspension. j 

6. Mr. k Bhattacharjee, the 
learned ` counsel the petitioner, as well 
as the learned Junior Government Advocate 
Mr. A. M. Majumdar, stated that the As- 
sam Service Discipline and Appeal Rules, 
1964, govern the po case. These Rules ' 
are made under icle 309 of the Consti- 


. tution of India and have statutory torce. 


Part IV of the Rules deals with ‘Discipline’ 
and it opens with rule 7 providing for septi- 
mal penalities and the present case 
under the second category therein namely, 
withholding of increments. . The Governor 
in this case is the Disciplinary. Authority. 
Rule 9 Penha the procedure for impos- 
ing penalties, By Rule 9 (7). “At the con- 
clusion of the inquiry, the Inquiring Aatho- 
rity shall p e a report of the inquiry, 
recording its findings on each of the charges 
together with reasons therefor. i Bas 
been complied with by the Enquiry Officer 
in this case. Under sub-rule (8) of R. 9. 
“The record of the inquiry shall in- 


clude— ; 

(i) the charges framed against the 
Government servant and the emant of al- 
legations furnished to him under sub-r. (2); 


(ii) his written statement of defence, if 


” (if) the oral evidence taken im the ` 
course of the inquiry; : 

(iv) the documen evid consid 
has oe ee = 


‘via 
-'* (v) the orders, if any, made by the Dis- 


linary Authority an the Inquiring 
pa, in regard to the in ; and 
(vi) a report setting out the findings on 


each real and the reasons therefor.’ 

By Sub- (9) “The Disciplinary Authority 
shall, if it is not the Inquiring Authority, 
consider the record of the inquiry and re- 
cord its findings on each e.” Sub- 


minor 


(iii) of 








e (12) (a), the lure prescribed ‘inder 
9 has to be followed and was indeed 
sought to be followed in this case. The 
vee ia dowa. gode me Tan 
tory procedure- an any violation of the 
rule vitiate the enquiry. These rules 
e been made in order to ensure security 
of the service and cannot be allowed to be 
eng or observed in a casual and me- 
chanical way. ese are not merely cere- 
monial adornment in print but are meant to 
be properly and positively observed. 
7. In the present case, as noticed 


wi 

held that the misconduct committed 
was of a minor nature. He has held that the 
third charge “falls through”, although he 
was found to have “committed ea ares 
misappropriation of private fund, “whic 
was not at the subject-matter of the 
charge. He also held the fourth charge to 
have not been proved, Although he held 
that the officer acted “in a most irresponsi- 
ble manner and guilty of negligence of 
duties,” that was anos not the subject- 
matter of the fo charge. The fifth 
charge is held to be proved on admission 
and it was held to be “an ‘irregularity com- 
mitted by the defendant officer.” 


8. The Disciplinary Authority, on a 
perusal of the report, is said to have ugr 
with the findings of the enquiry officer, in 
which case it would have 
that charges Nos. 1, 8 and 4 were not 
proved, But, it appears even though it has 
agreed with findings of the enquiry officer 
it has held that the charges Nos. 1, 2, 8 
and 4 are proved. ` It is not obligatory for 
the Disciplin Authority, if it is not the 
Enquiring Authority, to agree with the 
findings of the enquiry officer, and it is 
open to it to come to its own independent 
conclusion on the evidence after perusal of 
the report of the Officer. Rule 9 (10) (a) 
lays down that in case of the disagreement 
with the findings of the enquiring officer, 
the Disciplinary Authority has to record its 
brief reasons for its disagreement with those 
findings. In this case, although the enquir- 
ing officer has more or less and substantially 
absolved the petitioner from the charges 


- T. S. Srivastava v. State (SB) (Goswami, C. JJ [Pr 6-9] 


normally held 


ifi him, the Disci- 
spect Authority, in disagreeing with 
these fin and E th 
held him 


1 not conduct 
properly in handing over charge of 

ce of Government orders”, 

iring officer having found this parti- 
to be not proved, the Discipli- 


ar Authority could not find the petitioner 


ty of this charge without ee its rea- 
sons for disagreement and in the abaence of 
its independent finding on the evidence. 
The second finding is with regard to breach 
of Rule 21-A (2). The learned Counsel for 
the Respondents could not produce the said 
tule and the nioe was never eee any 

portunity to know or meet charge. 
The third finding refers to the officer not 
dišplaying “sufficient sense of responsibility 
in the matter of proper maintenance of the 
accounts”, there was no charge as such le- 
velled a him. The officer had no 
reasonable opportunity of meeting this 
Charge. 


9. There is another serious infirmity 
in the course of the enquiry against the 
petitioner. . It appears and is admitted by 
the Respondents that before passing of the 
supugned order the Disciplinary Authority 

consulted the Vigilance Commissioner 
and “that it was on the opinion of the Vigi- 


By R. 9 ve (ii) the Disciplin uthority 
shall.....determine what ty, if any, . 
should be imposed on the Caren ith sert- 
vant.” and by Rule 9 (10) (iii) where it is 
necessary to consult the Assam Public Ser... 
vice Commission, inter alia, “the penalty 
determined by the Disciplin Authority 
under Clause (ii) above shall be forwarded 
to the Commission for its advice.” By 
Rule 9 oe (iv) on receipt of the advice 
of the Public Service Commission and tak- 
ing such advice into consideration, the Dis- 
ciplinary Authority shall pass appropriate 
orders on the case. Thus, the opinion of 
the Public Service Commission and not of 
the Vigilance Commissioner is alone rele- 
vant, Whatever may be the gravity of the 
administrative exigency, the Rules do not 
contemplate consultation with the Vigilance 
Commissioner whose advice should not have 
been sought in this matter. We repeat that 
these Discipline Rules are to be honestly and 
thfully observed and we regret to find 
that the authorities at various levels do not 
appear to have addressed to the Rules in 
disposing of the departmental eadiiry in this 
case. The impugned order of withholding 
the three increments of the petitioner, there- 
fore, clearly violates the provisions of R. 9 
and even violates the sales of natia is 
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ice and has to be struck down, which we 
hereby do under Article 226 of the Consti- 
tution. 

10. The application is allowed. The 
Rule is made Sunline We will, however, 
make no order as to costs. 


R. S. BINDRA, J..— Il. I agree. 
BAHARUL ISLAM, J.: 12. I agree. 
Rule made absolute. 
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P. K. GOSWAMI, C. J. 
Ramananda Joykishan and another, Pe- 
fitioners v. Md. Aba Hussain and others, 
Respondents. . 


Civil Revn. No. 110 of 1970, D/- 3-3- 
1972 against order of Sri B. Goswami, Dist. 
J., Nowgong, D/- 28-7-1970. 

(A) Civil P. C. (1908), O. 21, R. 89 — 
Setting aside sale on deposit of amount — 
Mistake of court in calculating amount — 
Principle that person should not suffer for 
courts mistake — Applicable — (X-Ref: 
Maxim-Actos curiae neminem gravabit- 
An act of the court shall prejudice no man). 


No act of court should harm a litigant 
and if a person is harmed by a mistake of 
court he should be restored to the position 
he would have occupied but for that mis- 
take, is, the principle summed up in the 
maxim Actus curiae neminem gravabit 
the guidance of the courts. (Para 

Judgment-debtors’ land was sold in 
‘public auction in execution of usufruc 
“mortgage decree. He applied under O. 21, 
R. 89 to set aside the sale on deposit of de- 
cretal amount and ‘to let him know the exact 
„amount to be deposited. The office check- 
‘ed and calculated the amount and informed 

_j. D. who deposited the amount according- 
k It was found later on that 5 per cent 
of the purchase 
by the office and 
same. 

Held that in the circumstances the J. D. 
deserved to be protected from the wron 
committed by the Court. AIR 1966 S$ 
1631 and AIR 1961 SC 882, Relied on. 3) 
$ . ara 

(B) Civil P. C. (1908), S. 115 — Error 


rice was not calculated 
the J. D. had ‘not paid the 


of jurisdiction — (X-Ref: Judicial prece- 
dents). 

Where the lower appellate Court did 

. not apply the law laid down ed the 

Supreme Court it is an error of jurisdiction 

on its part. ara 8 

Chronological Paras 


Cases Referred: 

(1966) AIR 1966 SC 1631 (V 53) = 
(1964) 2 SCR 145, Jang Singh v. 

Brij Lal 

asi AIR 1961 SC 832 (V a = 
(1981) 2 SCR 918, Jagat Dhish v. 
Jawahar Lal 


DP/DP/C69/72/HGP 


[Prs. 1-8] Ramananda v. Md. Abu Hussain (Goswami C. J.J 


the amount. The court naturally 


ALR 
(1871) 3 PC 465 = 17 ER 120, Rod- 

ger v. Comptoir dEscompte de 

aris 


P. Choudhuri and A. Kalita, for Peti- 
tioners; B. K. Goswami and S. S. Sarma,- 
for Respondents. . 

ORDER:— This civil revision is di- 
rected against an order of the learned Dis- 
trict Judge setting aside an earlier order 
of the learned Assistant District Judge 
whereby he had set aside the sale under 
Order 21, Rule 89, Civil Procedure Code. 

2. It is said that there was a usu- 
froctuary mortgage decree, in execution of 
which a plot of seven lessas of land was 
sold in public auction. The sale was held 
on 5th August, 1969, and the judgment- 
debtor had applied to the court earlier on 
Ist August, 1969, to allow him to deposit 
did not 
accept the prayer and held the sale on the 
sprota te. On Ist September, 1969; 

e judgment-debtor made an application 
to the court to allow him to deposit the 
decretal costs and to let him know what 


the exact amount was. It appears from 


the original petition that the court allowed 
the prayer er the amount was checked 
e office. The amount given by the 


office was Rs. 1070.81 which, on being in-’ 
formed by the court, was deposited by the 
judgment-debtor on 2nd September, 1969. 
ig amount was paid by the judgment-deb- 
tor on the bona fide belief that that was the 
sole amount which was uired for the 
se of deposit under er 21, Rule 

9, so that the sale would be set aside. 
Since the learned Assistant District Judge 
allowed his prayer to deposit this amount, 
he had made the deposit. Later, it was 
found that he had not deposited five per 
cent of the purchase money which was due 


‘to -the auction-purchaser ‘as interest. The 


deficiency represented a sum of Rs. 87.50 
which was deposited by him on 19th Nov- 
ember, 1969. The Assistant District Judge, 
accepting the pe of good faith, set aside 
the sale on 5th January, 1970 after reject- 
ing the objection of the auction-purchaser 
on the score of late deposit of the interest. 
Hence the RO Dr AET took the mat- 
ter in appeal to the learned District Judge, 
who passed the impugned order in his te 
vour. ; 

3. It is admitted by both the courts 
that the amount was paid by the pon 
debtor on being calculated by the courts 
office. The learned District Judge. held 
that as there was no authorised clerk to do 
such a nature of job of helping a judgment- 
debtor in knowing the exact amount for 
deposit, this information which was given 
by the court was not an authorised infor- 
mation and, therefore, the judgment-debtor 
could not take benefit of this. He further 
held that under Order 21, Rule 89, it is the 
entire obligation of the judgment-debtor to 


pay five per cent of the 0 
under Order 21, Rule 89 (1) (a) ad alsa 
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whatever is secured under (b) i that sub- 
rule. The matter would have been differ- 
ent if court’s act had not intervened. Here 
is a case in which a litigant, rightly or 
wrongly, approached as court by making 
a stamped petition for assistance to ascer- 
tain the paonr which are required to be 
id by him in order that the sale could 
be set aside. When, on such an applica- 
tion, the court informs a particlae amount 
which the jodemenrdebtor pays, even 
though that amount may not be the actual 
amount, the judgment-debtor should not 
suffer for the wrong information furnished 
y the Court. No litigant should suffer for 
any act of the court and whatever the 
wrens. the first Court, in this case, itself 
remedied it. If any authority is necessary 
for this sition, I may refer to-a deci- 
e Supreme Court reported in AIR 
1966 SC 1631 (Jang Singh v. Brij Lal). 

“It is, therefore, quite clear that if 
there was a error the court and its officers 
largely contributed to it. It is no doubt 
tme that a litigant must be’ vigilant and 
take care but where a litigant See to Court 
and asks for the assistance of the Court so 
that his obligations under a decree might 
be fulfilled by him strictly, it is incumbent 
on the Court, if it does not leave the liti- 
gant to his own devices, to ensure that the 
correct information is furnished. If 
Court in supplying the information makes 
a mistake the responsibility of the litigant, 
though it does me altogether cease, is at 
least shared by the Court. If the litigant 
acts on the faith of that’ information the 
Courts cannot hold him responsible for a 
mae which it itself caused. There is no 

rinciple for the guidance of the 
C t the one that no act of Courts 
should harm a litigant and it is the bounden 
duty of Courts to see that if a person is 
harmed by a mistake of the Court he should 
be restored to the position he would have 
occupied but for that mistake. This is 
aptly summed up in e maxim: “Actus 
curiae neminem gravabit.” 7 

ere is a similar observation also in 

1961 SC 832 (Jagat Dhish v. a D ia 
wherein the following appear: 

“In such a case there can-be no doubt 
that the litigant deserves to be protected 
against the default committed or neg igence 
shown by the Court or its officers in 
discharge of their duties. As observed by 
Cairns, L.C. in Rodger v. Comptoir d Es 
compte de Paris, (1 71) 3 PC P465 at p- 
475 as early as 1871 “one of the first and 


highest duties of all Courts is to take care - 


that the act of the Court does po injury 
to any of the suitors”; 
The learned District Judge has not made 
any reference to these decisions and the law 
propounded by the Supreme Court in a 
situation which ‘is similar, as in the present 
7 There is, therefore, complete error 

of jurisdiction of the District Judge in not 
applying the law laid down by the Supreme 
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the 
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The ar order of the 

leamed District e is set aside. The 

petition is allow “There. will will be no order 
as to costs. 

_ Petition allowed. 
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AIR 1972 GAUHATI 7 (V 59 C 4) 
P. K. GOSWAML, C. J. AND BAHARUL 
” ISLAM, Jj. 
Ahmed Noor Khan and others, Accus- 
ed-Petitioners v. The State of Assam, Res- 


pondent. 

Criminal Revn. Nos. 16, 19 and 21 of 
1970, ot 6-3-1972, against order of D. C. 
Sarma B Lakhimpur Dist, Dibrugarh, 
D/- 20-12-1989. 

A) Criminal P. C. ase) S. 439 — 
Interference with findings of facts — Ap- 
preciation of evidence by High Court in re- 
vision. 


upon to undertake the task of poring over 
the manuscript evidence to do full justice 
to the case of each individual accused. 


(Paras 9, 22) 
(B) Evidence Act (1872), S. 27 — 
‘Police Officer’ — Officer under As- _ 


sam Prohibition Act: 


An excise officer, exercising powers ol 
entry, search, seizure, arrest and investiga- 
tion of offences under the Assam Opium 
Prohibition Act, is a “police officer” for the 
purpose of Section 27 of the Evidence Act. 


P 
(C) Evidence Act (1872), S. 2 


— See- 
tion 27 is an exception to Ss. 25 and 26. 


The rigor of the ban against confession 
under Ss. 25 and 26 of the Evidence Act is 
lifted under the provisions of S. 27 which 
noe makes so much even of a confession of 

n in police custody admissible, pro- 
vi that “so much” relates distinct] 
the oat discovered “in consequence” o the 
said information. By the fact discovered in 
consequence of the information, the aa 
mation: acquires the -mark of truth 
which is what the Court administering jus- 
tice always seeks to reach. (Para 18) 

(D) Evidence Act (1872), S. 3 — Evi- 
ia PP ae de on — wid eaa 
contradictory to ocumentary evidence 
nished by seizure list. 

When there are four receptacles con- 
taining the opium numbering about 100 pac- 
kets and three accused are mentioned in the 
sion list as e produie ihe the same, it is only 

e seizure li should have 


a 


8 Cauhait [Prs. 1-4] 


shown which e was produced by 
which accused. iving now a complete 
go-by to that story, if p.ws. 1 and 3 want 
to ascribe to one 


opium from inside 

. consequence of information given him, 
the story becomes absolutely unreliable and 
is contradicted by the earliest documentary 
regard, to hick th the witnesses are par- 


; (Para 16) 

(E) Assam Opium Prohibition Act (23 

of 1947), S. 10 — Abetment of offence 

under Act — Necessary ingredient. 

Mere knowledge of existence of j 
vaguely somewhere and knowledge 

some persons were indulging in souggling 

activites would not i the ingredient 

necessary for- constituting abetment under 

Section 10 of the Assam Opium Prohibition 

. Act. Abetment, though not defined in the 

Act, must at least be of the like nature de- 

fined under Section 107, Penal Cod 


the hay stack in 


Ad 
ral, Me ya and P. K. Barua, ( 
Revn. Nos. 19 and 21 of 1970), for Peti- 
toners; M. A. Laskar, Public Prosecutor, for 
Respondent in all the petitions. 

GOSWAMI, C. J.:— This judgment 
will govern all the criminal revisions 
arising out of a common judgment. __ 

2. Accused Ahmed Noor Khan alias 
Nabu Khan is convicted under Section 6 of 
the. Assam Adar Prohibition Act, 1947, 

~ hereinafter called ‘the Act’, and sentenced to 
: ctwo years’ rigorous imprisonment and to, a 
- fine of Rs. 2,000/-, in default six months’ 
orous imprisonment. His vehicle DLI 
‘5860 was confiscated by the Magistrate 
although the learned Sessions Judge has not 
adverted to that order in his judgment. Ac- 
cused Naresh Chandra Das is convicted 
under Section 5(a) of the Act with a simi- 


lar sentence. Accused Suleman Munchi is. 


convicted under Section 10 of the Act with 
an identical sentence. 


8. It appears five 


Khan, 
alias Nabu Khan (son of Md. 
Habib Jan Khan and Naresh 
remaining four accused 
Mahavir Bharatia, Kanta Das, 
Gora Ansari Julay and Bandu Khan alias 
Jahur Khan were discharged by the Magis- 
trate, as conceded by the prosecution.: 


ahur Khan), 
as, and the 
ons namely, 


by the Magistrate against accused Bachan 
, nor his statement under Section 842, 
Cr. P. C. - There is also no mention of this 
accused Bachan Khan in the entire fudg- 
ment and we have to assume that he has 
been acquitted because he has not been 
convicted by name; he may be one of those 
persons who are other accused per- 
sons” acquitted in the case. We do not feel 
happy to notice all this in a criminal case. 
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alone that he 
pore all the four receptacles contain- - 
tog: : 


- case. Suleman Munchi 


We, . Naresh Das “pointed in presence 
however, do not find any charge recorded = 


ALR 


Seperate 1966, on receipt of certain secret 
ormation, B. C. Baruah, Inspector of Ex- 
(P.. W. 1), went to 
num of Excise Officials 
stayed there at night. Early morning at 
8-00 am. of 12th September, the party pe 
ceeded to Naharkatia, From the ey 
went to Tinkhong wherefrom addition 
reinforcement was obtained and reached 
Umatara Tea garden at about 68 am. 
P. W. 1 was the leader of the patrol and 
he placed a posse of excise officials to sur- 
round the house .of accused Lakhi Kanta 
since caches . Thereafter,- another 
atch was detailed to surround the residen- ` 
tial house of accused Naresh Chandra Das. 
After that, they proceeded to the ; 
shop of Naresh Das and placed some excise . 
constables to surround it. At that time they 
saw a motor car DLI 5860 in front of the 
grocery: shop. They this car 
and asked some constables to guard over it. 
When accused Mahavir’ Prasad . Bharatia 
(since discharged) was questioned about this 
car, he could not say anything. The house 
of Mahavir Prasad which was in the vicinity 
of the car was also surrounded on suspicion, 
P. W. 1, with Excise Deor Mohit Chan- 
dra Chang Kakati . 8) aad others, 
went to the house of accused Suleman Mun- 
chi and surrounded the same. They found 
five guests from Delhi inside the house and 
Too accused Ahmed Noor Khan alias 
Nabu Khan, accused Bandu Khan aliag 
Jahur Khan (since discharged), accused Ba- 
chan Khan (since acquitted), ra 
Ansar Juley (since dis ed) and accused 
Habib Jan nee acquitted). Th 
in presence of local witnesses, the house 
Suleman was searched and found 10 gramg 
and 3 grams of opium at two places, with 
which recovery we are not concerned in this - 
i and the five guests 
were then arrested and the party along with 
them proceeded to the house of 


n 


vir 
Prasad Bharatia. After leaving P. W. 3 and- 
some others at Mahavir’s ce, P. W. 1 


proceeded to the house of Naresh Das and 
aresh Das was arrested on icion “ag 
being implicated with Suleman”. P. W. 1 
states that “after arrest, on being question- 
ed in presenios of witnesses, Naresh Das 
stated that he has ue opium concealed in 
a thatch field of Achabam ‘Tea Estate”. 
Then P. W. 1 with his party took Naresh 
Das. Suleman, Habibjan to the thatch 
field of Achabam Tea Estate. Hawk 
of wit- 
nesses to c pits where opium had been 
placed”. No opium, however, was found 
there. P. W. 1 then goes on to say “when 
asked, accused Naresh told that he had 
taken away the opium from there and kept 
it in the hay store of Mahabir Bharatia, and 
that he would show it to us. Saying so, 
he took us back and then brought out the 
opium from the my store of Mahabir Bhara- 
tia situated near the Umatara estate”. The 


opium was inside a blacktrunk in 57 half- 
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kilogram 
with 30 


igre Cotte a ancien 
-kilo ets another 
tin ait IT halk kiogun, packets ot opii 
and also another one-kilogram packet. A 
gunny bag contained three packets of opium 
wei ing 5 kilograms. The entire opium 
weighed 58 


. ing things were seized as seizure list, 
Ext. 1. The car DLI 5 was also then 


seized. The key of the car was produced . 
accused, Ahmed Noor Khan alas Nabu- 


. er this, Mahavir. ; 
Naresh Das and all the five © guests m 
Delhi were taken away. under arrest to 
Naharkatiya. 

5. Next day, on 18th September, 
the accused and the car were produced be 


the rear seat.: When the secret 

was scraped, about three grams of opium 
were found and seized as per seizure list, 
Ext. 2. A photograph was taken of the 


secret inamba vee the car. The ee 
grams of opium some papers were seiz- 
ed in presence of Sri MON. Kar and 


another witness Horuram Mech, who are not 


examined in this case, 

* 6. P. W. who was at the rele- 
vant time in N circle, was trans- 
ferred in November, 1988 to Doom Dooma 
circle before he could submit the offence 

report in an important case like this and it 
* was left to P. W. 2 a E e A 
Mohan, who relieved him, to mit the 
offence report on 27th April, 1967, forward- 
ing all the eight mentioned 
Se ce i Sean I 
mi ta Das (since . It 
From the ordershéet of the Ses GE 27th 
October, 1966 that the seized contraband 
optim was produced before the Sub-divi- 
mal oe (Esecutivo) and in pis pie 
senco ut one gram of opium, out e 
recovered 


three from the secret cham- 
ber. of the car, and about 250 grams of 
opium òut the 58 kilograms of opium 


for. the purpose of sending to the Chemical — 


Examiner at Shillong. 
Ext 4 and Ext. 5 are two 


ee 
the Chemical Examiner proved by P. W. 1- 


to show that the sl were opium res- 
pectively of that found in the secret cham- 
ber of tho car and of that found in the 
baystack. 


7. The prosecution. case is set out 
Bbove from the evidence _ of the 


witness P. W. 1, We had to aP cipa 
Folly with the aid of , as the learn- 


Sessions Judge has misread, mis- 


quoted and omitted to consider 
material evidence .in his fudgment — a 
ce which we find to legitimate, 


fe also thought it fit, therefore, to read 
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kilograms. All these incriminat- ` 


' Judge narrates: 


. accused Naresh Das first. 


Gauhati 9 
the evidence of all the witnesses in -this 
case, : i 


8. To D0: tout, at this stage, only 
ge or: tipo dobinaities In. the rod in the 
a 
Judge narra 

_ “samples of opium were sent to Chemi- 
cal Examiner who by his report dated 31- 
1o p0 „opined that the samples were of 
op 


We find, this is not correct. There are two 


reports. of the Chemical er, Ext. 4 
and” Ext. 5 dated 14th March 1967 and 
Ath October, 1967 respectively, and there 


i who is sought to be implicated by the 
contents of the report of the Chemical Exa- 
miner (Ext. 4). en a referring to the 
evidence of P, W. 4, tho learned Sessions 


“that he las stated that he accompani- 
ed the Excise party led by accused Naresh 
Das, Suleman ‘Munchi and Habibian to 


brought 
at cia Se m 
the ha i 


cov: 

We have read the brief half-a- 

dence of Lakheswar Dowrd (P. W. 4), but 
do not find him to have stated as record- 
ed above by the learned Sessions Judge. 

9. When the ‘Sessions Judge has 
misread, misquoted and omitted to consider 
material evidence, as we have found in this 
case, the High Court, in revision, if it is not 

ed to remand, as we are not, in an 


old casa Te this, will be called upon to|’ 


undertake the not-too-easy task of poring 
over the man t evidence to do full jus. 
tice to the case each individual accused 
before us. 

10. We will take up ‘the case of 
o may at the 
outset deal with the evidence of Peter Nag 
(Œ. W. who was the domestic servant 
of accused Suleman, as his evidence is said 
‘to be common ek st all the accused. He 
is described by the Sessions Judge as “tech- 
Free A accomplice and that his evidence 
has be weighed and scrutinised careful- 
ly in view of his participation in the earlier 
removal oe oem om he ae But, we 
find that the ed Judge has not at all 
considered the admission of this witness in 
cross-examination that 


“when the excise officer took awa 
Suleman, I stayed back in the house. 
cannot say where they were taken away. I 
have seen what has taken place at Sule- 
man’s house, I did not go to any other 
place from Suleman’s house”. ~ 


‘This evidence directly contradicts his evi- 
dence in chief to the effect that 


prelate: judgment, Pie learned Sessions _ 
- the 
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-“Suleman Munchi, Naresh and the car 
owners younger brother took the excise off- 
cer and showed opium at Marwari’s house’ 
and his further answer to a question put by 
the Co relied upon by the Judge that 
* “he saw this with his own eyes”. He has 
also stated that “I have deposed to-day as 
instructed uf Baruah Babu”—meaning 
P. W. 1. e find that this witness, who 
having first feigned ignorance before the ex- 
cise nae and having admittedly not 
told anybody about this earlier and made 
the first statement before the Court on 17th 
December, 1968, more than two years after 
detection being always during the period in 
the safe tutelage of the excise inspector, can- 
not at all be considered as a reliable wit- 
ness. Besides, as shown above, he stands 
self-contradicted. If the learned Sessions 
Judge had carefully read his evidence, he 
would have no fudicial alternative than to 
reject his testimony as untrustworthy. 


Further, the evidence of P. W. 7 stands ` hall 


alone and is absolutely uncorroborated. The 
two circumstances relied upon by the learn- 
ed Judge for acceptance of his evidence, 
observing that his “acceptance is strengthen- 
ed by existence of certain circumstances” are 
not at all of the nature of legal corrobéra- 
tion of evidence which the Court looks for 
in the case of such witness, even assuming 
he is not thoroughly unreliable as found by 
us. The two circumstances mentioned by 
the learned Judge are, righ that relating 
to three grams of opium in the secret cham- 
ber about which there is no proof as will 
be shown below and that about the witness 
oing to Achabam which is not corroborated 
y any other witness and the pits at Acha- 
bam are no corroboration of his evidence 
-of visit to Achabam. P. W. 7 could 
` about the pits after two years even without 
“+yisiting Achabam thatch field. We, there- 
fore, keep his evidence out of consideration 
in this case. 

11. The learned Sessions Judge 
seems to rely upon the evidence against’ ac- 
cused Naresh Das to the effect that he made 
a statement to P. W, 1 and took the excise 
party to Achabam thatch field where cer- 
tain pits, not opium, were pointed out by 
him. He seems to have farther relied u 
the fact that the accused stated that he has 
removed the opium and kept it concealed in 
a straw godown of Mahavir Bharatia, led 
the party there and brought out the opium 

ckets weighing 58 kilograms which were 
immediately seized in presence of the wit- 
nesses. We have, therefore, to see whether 
these facts relied upon by the learned Judge 
are established on the evidence on record and 
whether there is any serious infirmity in the 
learned Judge in dealing with the evidence 
and in reaching the above conclusions 
against the accus . 

12. Section 27 of the Evidence Act 
is clearly an exception to Sections 25 and 
26 thereof. By Section 27, when any fact is 

deposed to as discovered in consequence of 


pores 
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information received from an accused person 
in the custody of a police officer, so much 
of such information, whether it araounts to 
a confession or not, as relates distinctly to 
the fact thereby discovered, may be prov- 
ed. There is no doubt that an excise offi- 
cer, exercising powers of entry, search, sei- 
zure, arrest and investigation of offences 
under the Assam Opium Prohibition Act, is 
a “police officer” for the purpose of S. 27 
of the Evidence Act, and we hold accord- 
ingly. - 

13. The rigor of the ban against 
confession under Sections 25 and 26 of the 
Evidence. Act is lifted under the provisions 
of Section 27 which now makes so much 
even of a confession of a 








administering justice always seeks to reach. 
14. Accused Naresh was already in 


-custody of the excise officer and thereafter 


is said to have made the statement, follow- 
ing which the excise party x ed first 
to Achabam thatch field and then, on re- 
ceipt of | er information from the accus- 
ed, to the godown wherefrom the opi 

was produ by him. The statement 

the accused was not recorded by P. W. 1. 
He only deposed with reference to o 

statements made by the accused. Such oral 
statements are not barred under Section 27, - 
if otherwise these are admissible. n 


15. Let us find out what information 
emanated from accused Naresh. What are 
the facts discovered in consequence of those 
informations? And above whether tho 
evidence, implicating Naresh in this behalf, 
is dependable if all material facts are taken 
into consideration? P. W. 1 stated that 


` “Naresh Das stated that he has kept 
opium concealed in a thatch field of Acha- 
bam Tea Estate.” 
The thatch field was found and pits were 
found there but no opium was found. The 
“information” did not relate to even pits 
at Achabam thatch field. So this statement 
by Naresh with regard to Achabam thatch 
field and pits is not admissible in evidence 
under Section 27. en there is the evi- 
dence of P. W. 1 about the accused “point- 
ing to pits where opium had been placed”. 
This “pointing to pits”, if there is reliable 
evidence ut any incriminating nature of 
such pits, aliunde, would have been a differ- 
ent matter. But the accused in this case 
“pointing to pits where opium had been 
placed” may only be his conduct in point- 
ing to pits without the incriminating infor- 
mation deposed to by P. W. 1, adding the 
qualification “where opium been p 
ed”. The alleged statement of accused 
Naresh “where opium had been placed” has 
anae do with the discovery of the pits 
at Achabam following certain ` information 


1978 = 
given the accused. Therefore, the only 
admissible part in the evidence of P. W. 1 
with to accused Naresh is the lat- 
ters pointing to the pits at Achabam thatch 
bari -and nothing further; That by itself 
is of no consequence. 

` With re to the further statement of 
accused Naresh to P. W. 1 to the effect that 
“he has taken away the opium from there 
and kept it in the hay store of Mahavir 
Bharatia” and the accused’s later production 
of the opium from the hay store of Maha- 
vir ‘Bharatia would, if the statement said to 
have been made to P. W. 1 is believed, go 
to make the information given by accused 
Naresh about the existence of the opium in 
the hay store ‘of -Mahavir admissible under 
Section 27. The most important point 
therefore that arises for consideration is 
whether accused Naresh furnished this in- 


‘ formation to P. W. 1, following which the 


opium was found in the hay store and was 
in fact produced by him from imside the 
hay-rick. In a matter like this, normally 
we would have accepted the conclusion of 
the learnéd Judge. But it is to be regret- 
ted that there is a total lack of appreciation 

ae a and the E AE ed 
e learn udge in disposing e ap- 
peal. It has to be remembered that P. W. 1 
and P. W. 3 gave evidence after two years 
of the detection. When, however, the sei- 
i there on 


“When questioned, the accused persons 
Suleman Munchi, Naresh Chandra Das and 
Habibjan Khan, themselves produced the 
opium from inside the aforesaid hay-stack 
in presence of the witnesses.” (the reference 
is to the production of 58 kilograms of opi- 
um in four receptacles —- ‘Ka, Kha’, ‘Ga’ 
end ‘Gha’. 

Even here, there is nothing about the three 
accused leading excise party to the hay- 
stack for showing opi iling his 


eviden the leiet jad e implicitly re- 
l 508 pw. il 


lied upon the evidence of by mak- 


ing a sole observation as follows: 

“Now this witness was thoroug 

cross-examined on behalf of all the accus 
ersoos but nothing appears to have been 
proughe out from his evidence so as to dis- 

credit him as a witness.” 
This is, however, no appreciation of evidence 
given by the witness, So far as the impor- 
tant ‘part in the evidence of P. W. 1 affect- 
ing Naresh Das is that it is Naresh who 
gave him the information about the conceal- 
and that it is Naresh again who 


ed opium 
took Rim to the hay store of Mahavir Bha- . 


ratia and produced the opium from there. 

ere is no discussion by the learned Judge 
whether these facts deposed to by P. W. 1 
are established. The learned Judge has 
completely omitted to consider that the szi- 
zure list Ext. I, the document which was 
prepared by P. W. 3 money, on the 
spot after discussion with P. W. 1 and 
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under his instructions and signed by, both 
of them, does not refer to any information 
given Naresh to P. W. 1, in consequence 
of which the opium was said to be recover- 
ed. The seizure list does not even refer cate- | 
gori to Naresh alone as producing the - 
opium from inside the hay ee It refers to 

8 accused mentioned above as producing the 
opium in presence of witnesses, But, there 
is not a single witness to depose to that 
fact in support of the recitals in the sei- 
zure list. e learned Judge has not taken 
count of the fact that even P. W. 1 and 
P. W. 3 have given a go-by to the contents 
of Ext. 1. The learned Judge was invited 
to believe and he believed that Naresh 
alone is responsible, that Naresh informed 


P. W, 1 about the concealed opium and 
that Naresh led the and produced the 
opium from inside the hay-stac If these 


facts are established, the offence under Sec- 
tion 5 a of the Act may be made out 
agai aresh. But are these facts esta- 


` blished on the evidence of P. W. 1, P. W. 3 


and P. W. 4 relied upon by the leamed 
Judge? The learned Judge again has not 
referred to the cross-examination of P. W. 1 
wherein he was confronted with the material 
omission in the seizure list, Ext. 1, of the 
part ascribed solely now to Naresh by this 
witness. This has ordinarily to be notieed 
in order to appreciate the testimony of the 
witness, who was responsible for the pre- 
paration of the seizure list. 

It is intriguing as well as amazing that 
the two Excise Officers, P. W. 1 and 
P. W. 8, would not record to that effect in 
the seizure list if Naresh alone had given 
the information of the opium and he alone 
produced the same from inside the hay- 

CK, .. i 
are the two obvious facts which . 


. These 
should have found place in the seizure liste © 


prepared on the spot. These two facts are 
exactly what P. Ws. 1 and 3 have asserted 
in evidence in Court after two years of the 
recovery while they had disclosed something 
quite different in the seizure list. The 
learned jucees omission to consider the 
above relevant materials in the evidence has 
resulted in his complete lack of apprecia- 
tion of the evidence of P. Ws. 1 and 8 and 
if be had considered these, it would have 
been reasonably not possible for him to im- 
pasty believe these two witnesses as he 
io in this case. 


6. Further, with to P. W. 3, 
ie learned Judge rested content by observ- 


“he also corroborates the evidence of 
P. W. 1 in all material particulars.” 
The learned Judge did not take note of the 
fact that he was not even present at Acha- 
bam thatch field where it is alleged that 
Naresh had made. the statement leading to 
the discovery of the opium at Mahavir’s 
godown. This witness P. W. 3, however, 
stated in his examination-in-chief as follows: 
“I was left in front of Mahabir Prasad’s 
house along with the. remaining accused 


|. learned Judge has made 


gi 
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perons, Sri Barua returned Poon- wiin 
aresh Das, Suleman Munchi and Habibjan 
one hour after he had gone to 
Naresh Das’ house. At the time, the wit- 
nesses, other constables and officers were 
with hi ing ahead with two other 
accused persons, Shri Naresh Das showed a 
thatch house right at the back side of his 
shop. Then we too went there. Accused 
Naresh Das showed us a box, two biscuit 
tins and a gunny bag in the hay-stack of the 
said house. On opening the said box and 
the tins, opium was found.” F 
The learned Judge however did not at all 
refer to the cross-examination of the witness 
wherein. he stated as follows: 


“Coming from there, Naresh ded 


They pointed out 
with their fingers. I. saw from a distance of 
three ‘nals’. Then Barua (witness No. 1) 
observed the formalities and then entered. 
I saw everything through the door of the 
‘kacha’ house.” 


The above two versions of the witness 
i y a consistent. But the leam- 


This P. W. 3 wrote the seizure list Ext. 1 
under instructions from P. W. 1 
must share some responsibility 
omission in the seizure list to ascribe to Na- 
resh the part now said to be played by him. 
Why did P. W. 8 state in cross-examination 
that “Naresh and Suleman showed? Wh 
did this witness say that- arua observ 

the formalities and entered the house”? The 
Pes Taerar Bis 
these facts a i in the evidence. e 
fact that P. W. 3 e that Baruah ob- 


`. served the formalities before entering the 


house will to show that recovery of the 
opium might have been even made by 
search, after. observing the formalities and 
not on informations supplied by Naresh and 
on production by him alone, as now sought 
to be made out in evidence. The learned 
Judge absolutely erred in law in ignoring 
the material evidence and coming to the 
conclusion that Naresh had given the infor- 
mation, following which he also produced 
the opium from inside the hay-stack of 
Mahavir Bharatia. When there are four 


mentioned in 


was produced by which accused, 
now a complete go-by .to that story, 

P. Ws. .1 and 8 want to ascribe to Nuresh 
alone that he produced all the four recep- 
tacles containing opium from inside the hay 
stack, the story becomes absolutely unreli- 
able and is contradicted by the earliest do- 
cumentary record, to whi both the wit- 


nesses are i 
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17. The learned Jud o has next 
dealt with the evidence of W. 4 as if he 


has corroborated P. Ws. 1 and 8. But ag 
observed earlier, P. W. 4 has not stated in 
his evidence anything in support of P. W, 1 
and of P. W. 8. On the other hand, since 
the learned Judge has relied upon P. W. 4, 
it may be worth-while to note that this wit- 
ness (P. W. 4) stated as follows: ? 
“I was led to the thatch field by Bhu- 
ban Barua. With me Manpun and 
excise onnel went there .......... 
cused Suleman, Naresh and Habibjan were 
also taken there. At first, the holes 
ed - no 
from 
there and went to Umatara. Barua showed 
us the thatch house. A trunk and two bis- 
cuit tins were recovered from within the 
thatch house. The ‘raiz’ (people) said that 
the said house belonged to Mahabir. Opium 
it} * it.” ` lj 


was recovered from 


`P. W. 4, thus, who is an independent wit- 


ness does not implicate Naresh at all. 


On 
the other hand, egos 


him, it is not 
1) who showed 


i as an unreliable witness, did not 
have enyeiing to say about the alleged 
een of aa nor e Drosera of 
opium irom the : 
ee own need not be 


itted of the charge and his 
conviction and sentence are set aside. 
- 19. As regards 
Noor Khan alias Na 
ted by the learned Sessions 


f opium”. The learned 
Se ous goage has found the following facts 


. against : 


“(1) The fact of finding these three 
grams of opium is a piece of evidence con- 
necting the vehicle with the carriage off 
opium......-- f 

, ies keys of this vehicle was (sic) 
given accused Ahmed Noor Khan taking 
out from his own pocket. 

_ Obviously therefore the vehicle was in 
bis possession and it was he who used the 
vehicle, 


o Tod the ods a p chamber 

was tound where grams i 

la a ae ee opium was 
(4) It is in evidence of P. W. 7 Peter 


Nag that opium was tak t fro 
and removed to another nA x ee 


tesa 


Ima ~ 
) The opium weighed about 58 kilo- 
PE this could not have been put in- 
side the vehicle by other passengers without 
his knowledge and consent” 
With regard to the points 1 and 8 
above, there is absolutely no, evidence that 


to the secret chamber car. 
learned Sessions Judge has assumed it to be 
ium and did not advert to the Chemical 
ers report, Ext. 4, as observed ear- 

ler. Although the two -seizure list wit- 
nesses with ogad to the recovery of the 
three grams opium have not been exa- 
mne spe assume that ae: are 
quantity opium was scrap m the 
secret chamber of this car. As noticed 


earlier, we find that one out of 
the grams was sent to the Chemical 
Examiner Shillong, for anal But 


the presence of ‘the 
(Executive) (not examined in this case) was 
actually sent to the Chemical Examiner for 
his opinion. There is, therefore, no legal 
Prost that the three grams of scraping from 
secret chamber of the car are opium. 
The learned Sessions Judge is, therefore, 
absolutely wrong in holding that the secret 
chamber contained traces of opium in the 
absence of evidence to that effect. The 
first and third findings of the learned Ses- 
sions Judge are, therefore, perverse. > 
With regard to the fourth int, we 
have already rejected the dence of 
P. W. 7. Even so. we should point out that 
this witness never mentioned the name of 
accused Noor Khan, nor did he identify 
him. On the other hand, he stated in the 


cross-examination as follows: 
BEER I did not see the le from 
Delhi on previous occasions. I do not know 


wherefrom they came...... I shall be able 


There was no test identification parade in 
this case. Accused Noor Khan is one of the 

ests from Delhi. He was not known to 
. W. 7 from before. The evidence of 
P. W. 7 is, therefore, of no avail against ac- 
cused Noor Khan. 

With regard to the fifth point, there is 
not a tittle of evidence in the record to show 
that 58 kilograms of opium were taken out 
from this car DLI 5860. P. W. 7, the sole 
witness on the point, did not identify any 


car and not ’ e car in question 
which was produced in Court and marked 
as Material Exhibit VI. The fifth finding of 


the learned Judge is completely erroneous. 
With regard to the second point,. when 
the car fae be en eae Aa the sues 
grams of opium or the ilograms of opi- 
Gi acived in this dso, the faot that accuged 
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Noor Khan produced the key of the-car is 
of no consequence. Thus, the conviction 
of accused Noor Khan is not sustainable in 
law. Hence, the charge under Section 6 
a accused Noor is not at all esta~ 
blished against him. . His conviction and. 
sentence are set aside and he is acquitted 
of the charge. 

20. The trial Court confiscated the 
car DLI 5860, a tly, under Section 29 
of the Act. The a Sessions Judge has 
not adverted to the order of confiscation. 
But, we assume that on the dismissal of 
Noor Khan’s appeal, resulting in his convic- . 
tion under Section 6, the order of confisca- 
tion has ily been maintained. Since, 
however, the order of confiscation is based 
on the footing that the car in question was 
allowed by Noor Khan to carry or smuggle 
opium, he having been found not guilty of 
any of the charges, the order of confisca- 
tod, must aeni be liable to be set 
aside. We, therefore, set aside the order 
of confiscation of the car DLI 5860. 

21. There remains now the case of 
accused Suleman Munchi, who is convicted 
under: Section 10 in that he “abetted others 
to sell, store and smuggle opium”. The 
charge is extremely vague. It does not say 
who are the others whom the accused has 
abetted. The learned Sessions Judge has 
referred to the evidence of P.W.7, whom we 
have held to be untrustworthy. The learned 
fed e also found that five persons from 

elbi were putting .u with Suleman as 
guests in his house. 


evidence of abetment. i learned Judge 


led in this 
case. The learned Judge fin observed: 

“Although it is not proved. directly that 
he was in possession of the opium but he . 
knew the existence of opium and he also 
knew that the persons who came from Delhi 
in the car were TES in such activities 
inasmuch as he himse Iped them in re- 
moving the opium from the car. From the 
facts and circumstances it is clearly esta- 
blished that he abetted Noor Khan and also 
Naresh Das for carriage and possession of 
the opium in question...... $ 


P. W. 1 and P. W. 3 in their evidence do 
not. implicate Suleman with the find of opi- 
um in the godown. They do not state 
about Suleman removing opium from the 
car. Mere knowledge of existence of opium 
vaguely somewhere and knowledge that 
some persons were indulging in smuggling 
activities would not furnish the ingredient 
necessary for constituting abetment under 
the Act. Abetment, though not defined in 
the Act, must at least be of the like nature 
defined under Section `107, Indian Penal 
Penal Code. The charge of abetment under 
Section 10 against accused Suleman is not 
established and his conviction under that 
section and sentence are set aside. 

Suleman is acquitted- of the charge. 
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22. Disposal of a criminal appeal 
under ‘the Code is not a mechanical exercise. 
It isa complete re-hearing on the records 
except that the Sessions Judge is deprived 
of the presence of the witnesses before hi 
“He has to brin 
a into the w! nle case in order to cor- 
rec appraise e ilt or innocence 
of the accused. He pa to take note 
of the legal and dependable evidence as 
against each accused and to: find if convic- 
tion is sustainable on that evidence. It is 

articularly important since, in revision, the 
High Court ordinarily accepts the con- 
clusion of facts of the Sessions Judge if 


arrived at after er appreciation of the 
entire evidence. it is ai rama that the 
judgment in appeal lacks these bare essen- 
tials and is of no help to the High Court in 


28. In the result, the revision ap- 
plications of accused Naresh Chandra D 
Ahmed Noor Khan alias Nabu Khan an 
Suleman Munchi are allowed. Their bail 
bonds are cancelled 
tion of the car DLI 5860 is also set aside. 
The seized opium is confiscated to the 
State, 

BAHARUL ISLAM, J.:—24. I agree. 

Revisions allowed. 
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Jagannath Talukdar, Petitioner v. 
Chandra Kanta Deva Misra and others, Res- 
pondents. 

Civil Rule No. 972 of 1971, D/- 22-2- 
1972, 


i (A) Constitution of .Ivdia, Art. 226 — 
Writ petition against private person is not 
maintainable. 

No application for writ can He against 
a private person respecting a private dis- 
pute involving no State action. It woul 
otherwise, completely supplant the le 
machinery elaborately devised by the Gov- 
ernment for administration of dree AIR 
1958 SC 210 and AIR 1952 815 and 
AIR 1952 SC 59, Relied on. 
(Paras 6, 8 and 11) 


(B) Constitution of India, Art. 226 — 
Power of High Court — Nature of. 
The High Court, while sitting in writ 
isdiction, exercises . supervi 
ed gee appellate or revisional. AIR 1964 
SC 1419 and AIR 1952 SC 192, Relied on. 
(Paras 9, 11) 
(C) Constitution of India, Art. 226 — 
Necessary parties. 
The Tribunal whose order is sought 


te be challenged in writ petition is always 


DP/DP/C72/72/HGP/VBB 
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his fresh independent 


The order of confisca- - 


ervisory power, ` 
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a necessary party and unless ít is implead- 
the writ petition is not valid. AIR 1963 
SC 786 and AIR 1954 Bom 33, Relied on. 


e. 
No ee to claim an order 
under Art. 296 or 227 as a matter of course. 
An order under either of those Articles can 
be made only to advance the interests of 
justice. The remedy under Art. 226 being 
discretionary the High Court -will impose 
on itself a wise self-restraint so as to avoid 
any undue interference in the 
ministration of the country. 
High Court can interfere under Arti- 
cle 227 in exercise of its power of superin- ` 
tendence over subordinate Courts if there 
has been erroneous assumption or excess 
of jurisdiction or refusal to exercise it, or 
violation of principles of natural justice or 
arbitrary or capricious exercise of Pony 
or error of law apparent on face of recor 


(Para 13) 

Cases Referred: Chronological 

(1964) AIR 1964 SC 1419 (V 51) = 
1964-6 SCR 654, Than Singh v. 

. Supdt. of Taxes, Dhubri 

(1963) AIR 1963 SC 786 (V A 
(1963) Supp 1 SCR 648, dit 
Narain Singh v. of Revenue, 


Bihar. 
(1954) ATR 1954 Bom 88 (V 41) = 
Bom LR 578, Ahmedali v: 


a 
(1953) AIR 1958 SC 210 (V 40) = 
1953 SCR 1144, Election Com- : 
mission v. Venkata Rao 6 
(1952) AIR 1952 SC 59 (V 89) = 
1952 SCR 391, Fh ace Vv. 


Central Bank of 7, 8 
(1952) AIR 1952 SC 192 (V 39) =` 

1952 SCR 588, Veerappa Pillai v. 4 
__ Raman and Raman Ltd. 9 
(1952) AIR 1952 Cal 315 39) = 

87 Cal LJ 149, Carlsband Mineral 

Water Co. v. H. M. Jagtiani 7, 8 


J. Das, for Petitioner; G. K. Talukdar, 
ro N nana for Respondents Nos. 19 


R. S. BINDRA, J.:— This is an ap- 
plication by Jagannath Talukdar under 
Articles 226 and 227 of the . Constitution 
of India praying for an appropriate writ 
against 28 persons cited as respondents res- 
ponag an order dated 25-10-1971 passed 
y the District Judge, Gauhati, in an elec- 
ue dispute between the - arrayed 
erein. . 


-an 


mo B The facts necessary for our pre- 
sent purpose can be set out in a few words. 
In a Civil Suit No. 7 of 1912 a Scheme 
for the management and administration of 
Barpeta Satra was drawn up by the District 
Judge, Assam Valley District, in the 
1935. By common agreement, 
dent of the Managing Committee 
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Satra is respondent No. 1 “Shri Chandra 
Kanta Deb Misra. In terms of Para 10 of 
the Scheme, Members of- the Managmg 
Committee of the Satra were elected in 
May, 1971. Thereafter, 


-a meeting was. 
fixed by the President of the anaging 


Committee for 26th August, 1971, for elec- 
tion of the Secretary and other office-bear- 
ers of the Managing Committee. It is the 
allegation of the applicant that no notice 
had been served on him respecting that 
meeting and that when other members of 
the Managing Committee assembled for 
electing the office-bearers on the date men- 
tioned, Shri Nibaran Chandra Das, a mem- 
ber of the newly elected Managing Com- 
mittee, proposed adjournment of the meet- 
ing on the plea that some members of the 
Managing Committee had not been served. 
The President, it is claimed, adjourned the 
meeting on holding as valid the objection 
rais After the meeting had _ thus 
adjourned some members of the Managing 
Committee expressed resentment against 
the adjournment ordered by the President 
and succeeded in prevailing upon him to 
hold the election on the same date. The 
President and the rest of the members of 
the Managing Committee who remained 
after the meeting had been adjourned re- 
assembled and elected the respondent No. 
2 Harendra Nath Das as the Secretary of 
the Managing Committee. After that elec- 
tion, another meeting of the Managing 
Committee was fixed for the 12th of Sep- 
tember, 1971, for making over charge to 
the newly elected Secretary. os 

: The applicant Jagannath Taluk- 
dar having felt aggrieved with the election 
of the Secretary on 26th August, 1971, and 
the fixation of the meeting on 2nd of Sep- 


tember, 1971; he moved an application m, 


the Court of the District ude, Gauhati. 
challenging the validity of that election an 
simultaneously prayed for stay of the order 
fixing the meeting for th September. 
The District Judge issued notice of the 
application to the newly elected members 
of the Managing Committee and granted 
ad-interim stay of the order of the Presi- 
dent callin e meeting for 12th of Sep- 
tember. The President, when notified, ap- 
proached the District Judge on 6th of Sep- 
tember, 1971, with the prayer for suspen- 
sion of the stay order dated 2nd` Septem- 
ber, 1971. It was specifically brought to 
the notice of the District Judge by the Pre- 
sident that if the stay order were not kept 
in abeyance the observance of the Tithi of 
Madhab Deb on 9th September, 1971, 
would create baffling problems. The Dis- 
trict Judge made an order (reproduced in 
Annexure ‘A”) on the same day whereby he 
left the decision as to which Managing 
Committee, old or the new, should arrange 
the celebrations of the Tithi, to the .Su 

Divisional Officer, Civil B ta, depending 
on whether the new Committee had enter- 
ed upon office or not. This order was 
made ex parte and without giving notice 
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to Tpsninath Talukdar. On 17th Septem- 
ber, 1971, Respondent No. 2 Harendra 
Nath Das filed objections in the court of 
the District Judge aganin the stay order 
granted by him on 2nd September, 1971. 
at the instance of Jagannath Talukdar, and 
payed for its vacation. On 25th of Octo- 
er, 1971, the District Judge passed the 
order impugned in the present proceedings. 
By that order, he vacated the ad-interim 
stay granted on 2nd September, 1971, and 
fixed the case for 21-12-71 for determining 
the question whether Harendra Nath Das 
had been pee elected as Secretary on 


26th August, 

4, The principal ch levelled by 
Jagannath Talukdar against the election of 
the respondent No. 2 Harendra Nath Das 
as Secretary of the Managing Committee 
on 26th August, 1971, is t the election 
had been made after the President had once 
adjourned the meeting fixed for the date. 
The election of R mdent No. 2, he avers, 
being illegal the District Judge was not 
justified in vacating the stay’order until 


‘the matter of the validity or otherwise of 


the election of Harendra Nath Das had 
been finally determined by him. 

5. Twenty-four out of the twenty- 
eight persons cited as respondents denied 
in their affidavit-in-reply ` that pennak 
Talukdar, or for that matter any other mem- 
ber of the newly elected Managing Com- 
mittee, had not lie served wib a notice 
in connection with the meeting fixed -for 
26th Au 1971, or that that meeting had 
been adjourned by the President at the 
instance of Shri Nibaran Chandra Das, or 
that the election of the office-bearers . im- 
cmap the Secretary was made after the 
alleged adjournment. Their version is that 


all mem of the newly elected Managing 
Committee including the applicant Jagan- 
nath Talukdar had been duly serv that 


the meeting held on 26th August, 197], 
was never adjourned, and that Shri Faren- 
dra Nath Das was unanimously elected as 
the new Secretary by those who participat- 
ed in the mesting. The ndents plead- 
ed further that the District fudge was per- 


fectly justified in i e order dated 
25th of October, 1971, in the context of 
-the facts brought to his notice by Harendra 


Nath Das, and that no case is made out 
for this court’s interference with the im- 
pugned order of the District Judge. 


6. The first question that falls for 
decision In the case is whether the special 
jurisdiction of the High Court under Arti- 
cle 226 can be invoked against a private 
person. Shri Das, ieee the ppl- 
cant Jagannath Talukdar, was unable te 
satisfy this court that the remedy adopted 
by his client for the relief claimed is avail- 
able to him- against the respondents who 
are private persons. The High Court, 
we believe, cannot grant relief against pri- 
vate persons. who have no statutory or legal 
existence in exercise of its writ jurisdiction. 


i 
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nery elaborately devised by 
_ment for administration of justice. If any 
‘and every dispute between two private per- 
sons can be taken to the High Court :mder 
Article 226, the entre structure ae judicial 
hierarchy except the coping at the apex, 
viz., High Court, would become otiose. To 
bring out the natvety implicit in the stand 
taken by Shri. Das, an illustration may be 
given. If B owes money to A on the basis 
of a promissory note, A may well move the 


High Court under Article 226 for a Writ © 


of mandamus directing B to make the pay- 
ment to him instead of filing the usual suit 
for its recovery. Will the High Court ob- 
lige AP -Certainly not, for such a furisdic- 
tion has not been given to it. The Supreme 
Court discussed at some length in Election 
Commission v. Venkata Rao, AIR 1958 SC 
210, the origin and development of the 
power to issue gative writs as a spe- 
cial remedy in England, Such 
the original or 


er form- 


joes Court of the King’s 
ench. These writs had their origin in the 
exercise of the King’s prerogative power of 
superintendence over the due observance of 
the law by -his officials and tribun and 
- were issu 


may know 


the 
whether his ' subjects were lawfully impri- 


such acts as they were bound to do under 
the law; and prohibition, to oblige the m- 
ferior tribunals in his realm to function 


for contempt. 

7. For sometime after the Consti- 
tution came into force ‘there was belief. in 
certain quarters that the expressions “to 
any person” and “for ose Sle er - ose” 
used in Article 226 may ve enlarged the 
scope of writ jurisdiction in India as com- 
pared to what obtains in England, How- 
ever, such belief was soon dispelled by the 
decision in the case of Carlsband Mineral 
Water Co. v.. H. M. Jagtiani, AIR 
Cal 815, wherein it To d ome er 

ers given to a High Court under - 
Dio 226 are to be exercised in 
with the principles which 

` high ghd rts writs prior to 
tution, and that the power of 
- ni th to 

“any person” can only mean the power 
issue such a writ to any on to whom 
according to the well established principles, 
a writ lay. The High Court observed fur- 


governed the 
the Consti- 
the High 


e appellate - 


by the Court of King’s ch 


accordance ` 


issue a writ under Article 226 to ` 


A.L R. 
ther that the words “and for any other pur- 
pose” used in Article 226 must mean for 
any other -purpose for which any of the 
writs mentioned would, according to the 
well established principles, issue. The 
Supreme Court held in the case of Shyam- 
dasani v. Central Bank of India, AIR 1952 
SC 59, that “The language an 
of Art, 19 and its sting per Oe 
Constitution clearly show t the article .- 
was intended to protect those freedoms 
against State action other than in the legi- 
timate exercise of its power to regulate 
private rights in the public interest”, and 
that “violation of rights of property by. 
individuals is not within the purview of the 
article’. -At page 60 of the report the 
Supreme Court posed estion while 
examining the implications of Art. 21 of 
the Constitution, could it be suggested that 
that article was intended to afford protec- 
tion to life and personal liberty against vio- 
lation by private individuals? and the reply 
given was in the negative. . 

8, In face of the view expressed 

Supreme Court in Shyamdasani’s 
ATR 1952 SC 59 and Calcutta Hi 
decision in Carlsband Mineral’ 


k th le 
ot eal RSE, oar 


v. Supdt. of Taxes, Dhubri, AIR 
1419, that resort to the High Court’s juris- 
diction under Art. 226 is not intended as 
an alternative remedy for relief which. may 
be obtained in a suit or other mode pres- 
cribed by statute, Ordinarily Hi Court 
a ‘petition for a writ 
under Art, 226, the Supreme Court added, 
where the petitioner has an alternative re- 
without _ bein 


ap 

ibunal to correct errors of fact, and does ` 
not by assuming jurisdiction under Art. 226 
trench upon an alternative remedy provided 
by statute for obtaining relief. The Supreme 
Court concluded with the observation that 


ate ee in be bypassed, d will 
un e 
leave the party applying to PA 
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sort to the machinery 
case of G. Veera 
Raman Ltd. 
Supreme Court declared 

“However extensive the jurisdiction 
may be, it is not so wide or large as to 
enable the High Cr to convert itself into 


192, the 


a Court of appeal and examine for itself 


the correctness of the decisions impugned 
and decide what is the pro = view 40, Be 
taken or the order to be 
It was further stated that 

“Such writs as are referred to in Arti- 
cle 226 are obviously intended to enable 
the High Court to issue them in grave cases 
where the subordinate tribunals or bodies 
or officers act wholly without jurisdiction 
or in excess of it, or mm violation of the 
principles of natural justice, or refuse to 
exercise a f iction vested in them, or 
there is Cipro gn haa ety 
the record, and such act, omission, ities 
excess has resulted in manifest ajua 
SAren the extent and nature o the right 


in the High Court under Art. 226 
then e present epplication must be held 
to be en misconceiv Firstly, - it 


is open to challens Ə appeal-in High 
Court in E a its prey ivil í 

diction, and, secon ecause it was not 
contended that the "Bitlet Judge “Ticked 


tion to order. 

or was it rae ae the Bic udge 

had violated the principles of jus- 
tice in see acai: 


10. thee Jona gannath Taluk- 
dar did not gs the e pas as 
a party to the writ application is. clearly in- 
dicative of his intention that he has come 
to this court under Art. 226 for reversal 
of an order made by the District Judge be- 
tween two private parties. Is it possible 
for this court to` issue a writ to the respon- 
dents of the nature sought without m g 
District Jucee a party? In our opinion the 
reply must an emphatic no, for, apart 
from other vices such a writ would 
led with, it would not be binding on the 
District Judge a so it would be complete; 
ya ineffective. In the case of Udit Narain 

ingh v. Board of Revenue, Bihar, AIR 
1963 SC 786, the Sento Court held that 
if a necessary party to a we application is 
not impleaded then the lication shall 
not be considered as le constituted 
end vee that | ground alone. In 
para 12 eport the Supreme Court 
observed that “in a writ of certiorari not 
cay ie bem or i whose aia 
sought to be quas ut also parties 
whose favour the mg order rl are 
necessary parties”. In support at con- 
clusion the Supreme Court cited with ap- 
proval an extract from a Bench decision of 
the Bombay High Court in Ahmedali v. 
Lalkaka, AIR 1954 Bom 88. That extract 
runs as follows:— i 
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be ridd- 
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“I think we should lay down the rule 

ractice, that whenever a writ is sou x 
shale g. the order of a Tribunal, 

' must always be a n party 

es eae. It is dificult to understand 

how under any circumstances the’ Tribunal’ 


would not be a. necessary when the 
petitioner wants the order a o Tribunal 
to be uate or Be is be called in question: 


tr is 
ty tice jon Masi Sala 
ies to the petition.” 

t the ren application is not validly 
eo the District Judge has 
not en plea as a party, erefore, 
admits of no doubt or dispute. 


11. To som up the conclusions 


reached above are that (1) no application 


for writ = le against a privata person 
respecting involving no 
state action; a ye the High Court exercises 
supervisory ore a not appellate or re- 
visional, whil in writ jf iction; 
and ay the tuna Skoi order is sought i 
to challeng is a necessary party andj. 
unless it is impleaded the writ’ application 
will not be considered as validly constitut- 
ed. All these 1 flaws. are manifest res- 


poog e pE at filed by Jagannath 


12. Before concluding we may say 
a few words on the merits of the prayer 
Ta by Jagannath Talukdar. In the appli- 
cation made to the District Judge on 2-9- 
1971, he had challenged the election of the 
S without assailing the validity of 
the election of the members of the Manag- 
ing Committee in the meeting held in May, 
1971. Another relief sought by Jagannath 
was that el e order of the President of the 
Satra lig a mestinag on 12th Septem 
ber, 1971, for ants over charge by the . 
rated Secretary be stayed. The learned Dis- 
ot Judge Darel a adaa stay on 2-9- 
th of the moeting fixed for 12th Septem- 
ber. However, after the President of the 
Satra moved an en on 6th of Sep- 
tember, 1971, an ndent No. 2 
Nath Das approached the Court 
with another application on 17th of Sep- 
tember, 1971 th assailing the correct- 
ness of the allegations set out in Jagannath’s 
joie peed = 2-9-1971, the District 
proceed: with the matter quite 
and ae think not without justifi- 
peered for the challenge ‘by Jagannath 
Talukdar to the validity of the elections held 
on 26th August, 1971, was vigorously contro- 
verted by the the respondents nos. 1 and 2. Fac- 
ed with such a situation, the District Judge 
had to take a decision, one way or the 
other, solely on the basis of ale aga 
made. e parties and a let 
aided by evidence which alone was ‘ikely 
pase sec him wise about the true state of 
of the Peen ents we cannot accept the 
contention, advanced on behalf of oe 
nath Talukdar, that the District J e had 


taken a decision in favour -- 
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gone wrong in the exercise of his jurisdiction 
. or had committed any ity or ille- 
gality. He had perfect jurisdiction to de- 
ade the matter in the way that appealed 
his judicial conscience on the basis of 
the available date. 












=n no Eee of justice. In other words, 

arty is entitled to claim an order either 
a er Article 226 or. 227 as a matter of 
course and that an order under either of 


we » Hi 


tant .case there is no occasion for this court 


to interfere with the o “made by the 
_ District Judge. . 
18. . In fairness to Shri Das it must 


be mentioned: that-towards the close of his 
arguments he invited this Court to interfere 
under Article 227 if it was not legally pos-. 
sible to do so under Article 296. 
_ {High Court can interfere under Article 227 
in exercise of 
the Sub-o 

is proved that there has been pa as- 
sumption, or excess of jurisdiction, or e 

sal to exercise’ jurisdicti or violation of 

the principles of natural fustica, or arbi- 
trary or capricious exercise of authority, or 
error of law apparent on the face of the re- 
cord. The case in hand does not fall, we 
AA convinced, - under either of those head- 


14. No other point was pressed in 
support of the writ application. 

15. In the result, the 
fails and is dismissed with 
cates foe Hs, 50/- 

‘BAHARUL 


application 
costs. Advo- 


(AIR 1972 GAUHATI 18 (V 59 C 6) 
P. K. GOSWAMI, C, J. AND — 
R. S. BINDRA, J. 
- Tbrahim Ali, Petitioner v. The State 
of Assam and others, Respondents, 
oa Rule No. 2 of 1970, D/- 10-4- 


Assam State Acauisition of Zamin- 


daries Act (18 of 1951), S. 4 (6) — Ten- 
ant’s liability to pay rent — Deputy 


ioner is not compétent ‘to enhance 
rate of rent. 
. The section does not mention the 
authority who has to fix the rent. In 
fiscal matters where for a long time the 
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-D. K. Hazarika. and 
ents. 


The `. 
its power oes sup i 
rinate Court, if it 


{Para 3) 


ALR 
tenants had been paying certain rents to 
their landlords, when such rent has got 
to be enhanced it is necessary to make 
provision by law fixing the authority. 
which would be entitled to enhance the 
rent. Since no authority has been pre- 
scribed under the Act, the notice. by the 
Deputy Commissioner enhancing the ren$ 
is without jurisdiction. It cannot be said 
that the second proviso to Section 4(6} 
has fixed a. rent and the rent that is pre~ 
valent in the neighbouring area is auto- 
matically applicable to the land of the 
ae rea _ (Para 3} 
Rahman, for Petitioner; Dr. 
Uei ANYOS General, Assam, 
S. Ali. for. Benes 


M. 
J. C. 


GOSWAMI, C. J.:— ‘The: petitioner 
wasa tenant under the landlords of 
Hasanpur Estate of Dewan Abdul Haque 
Choudhury of Village Hasanpur. Pargana 


Chapghat, District Cachar. The said 


` estate was a permenant settled estate 


within the meaning. of the Assam State 
Acquisition of Zamindaries Act, 1951, 
hereinafter called ‘the Act’. The estate 
was acquired by the State of Assam under 
the provisions of the Act on 3-3-1966 and 
under Section 4 of the Act the ‘estate gof 
vested in the State of Assam, which pro- 
vides: for consequences of such notifica- - 
tion. . The Deputy Commissioner demand~« 

ed enhanced rent from the petitioner -as 

also from a large number of Respond- 

ents who are impleaded in this case and . 
who appeared through Counsel to sup. 

port the case of the petitioner. 

2, It is admitted that the peti» 
tioner was paying rent to the erst-whila 
landlord at the rate of -11/- annas per 
Kedar. It is further admitted that the 
Deputy Commissioner. by notification has 
increased this rent per Kedar to Rs. 2.50 


-land revenue and .25 P, local rate. The 


petitioner’s short submission is that the 
Deputy Commissioner -is not competent | 
under sub-section (6) of S. 4 of the Act, 


‘as amended by the Assam Act VI of 1954, 
_-to enhance the rent, as has been done in - 


case. Our attention is drawn to that 
sub-section. which may. be quoted:— 
"(6) Until further legislation by the 
State Legislature in this behalf. every 
raiyat or non-agricultural tenant holding 
d in any estate or tenure, which has 
vested in the State, shall hold. the same 
directly under the State on the same 
terms and conditions as immediately be- 
fore the date of vesting and all rents, 


. cesses, royalties and other. dues accruing 


in respect of lands comprised in such 
estate or ‘tenure after the date of vesting 
shall be payable to the State Government 
and all such dues shall be recoverable as 
arrears of land revenue: 

Provided that the State Governmen® 
shall be entitled to apply the Assam Land 
and Revenue Regulation 1886 (Regula= 
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tion 1 of 1886) in any area if the tenants 
residing in it apply in writing to ex- 
change their rights under the Goalpara 
Tenancy Act, 1929 (Assam Act 1 of 1929), 
or the Sylhet Tenancy Act, 1936 (Assam 
Act XI of 1936), for corresponding rights 
under the Assam Land and Revenue Re- 
ulation. 1886: 


Provided further that any such per- 
gon who was holding any land rent free 
or at a specially low rent, shall be bound 
to pay such rent, not exceeding the pre- 
vailing rate of rent for similar land in 
the neighbourhood, as may be fixed”. 

3. We are not concerned with the 
first proviso of sub-section (6) in this 
case. The learned Advocate General, 
Assam, submits that it is true that the 
second proviso stops short with the word 
‘fixed’ and it is not mentioned in that 
proviso as to who.is the authority who 
has to fix the rent. for which a ceiling 
has been fixed under the proviso. He 
however, submits that this omission to 
mention any particular authority to fix 
the rent, is inconsequéntial in view of 
Section 8. According to the learned Ad- 
vocate General, since the Deputy Com- 
missioner takes over charge of the estate 
or tenure vested in the State, he is com- 
petent to do all things that are provided 
in the section including one for fixing the 
rent under the earlier Section 4(6). We 
are, however, unable to accept this sub- 
ion, This is evidently a fiscal matter 
and for a long time the tenants have been 
in enjoyment of the land by paying cer- 
tain rents to the landlords. In such a 
case, when such rent has got to be en- 
hanced it is necessary to make provision 
by law fixing the authority which would 
be entitled to enhance the rent. Since 
no authority has been prescribed under 
the Act. which is competent to enhance 
the rent, the notice by the Deputy Com- 
missioner enhancing the rent is without 
jurisdiction. We have pointed out to the 
learned Advocate General that the second 
proviso of sub-section (6) of S. 4 puts a 
ceiling beyond which it is not permissi- 
ble for any authority to enhance the rent. 
There is. however, no obligation to any 
authority when prescribed under the Act 
to fix a rent lower than the ceiling tak- 
ing into consideration special conditions 
of a particular area or region. There- 
fore. it cannot be said that the second 
proviso has automatically fixed a rent 
and the rent that is prevalent in the 
neighbouring area is automatically ap- 
plicable to the land of the petitioner. We 
are, therefore, satisfied that the Deputy 
Commissioner had no jurisdiction to pass 
the impugned order enhancing the rent 
in the case of the petitioner. 


4. The petitioner's application is 
accordingly allowed and the order en- 
hancing the rent and the notice issued 
thereafter im pursuance thereof are 
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quashed. There will be no order as to 

costs 
È. S. BINDRA, J.:— 5. I agree. 
Application allowed, 





AIR 1972 GAUHATI 19 (V 58 C 7H 
M, C. PATHAK AND R. S. BINDRA. Jy, 

Bipin Chandra Phukan. Petitioner v. 
The State of Assam and others, Opposite 
Parties. 

Civil Rule No. 991 of 1971. D/- 27-3- 
1972, against order of Settlement passed 
by Govt, of Assam, D/- 17-11-1971. 


(A) Assam Settlement of Forest 
Coupes and Mahals by Tender System 
Rules (1967). R. 3 — Notice for Tender 
— Purpose of — Rule is mandatory and 
it’s mop com prance vitiates the orders 
passed, 


The purpose of publication of the 
notice in the Official Gazette is to get it 
circulated throughout the whole State so 
that any person interested in the settle- 
ment of the coupe or mahal may, if he 
so choses, file a tender. The wide publi- 
cation opens an opportunity to persons 
already interested in such settlement or 
persons who may be interested for the 
first time in these days of acute unem~ 
ployment in the State. The wide publica- 
tion is also in the interest of public re- 
venue inasmuch as it will check collusive 
low bid. The publication in the Official 
Gazette as required under Rule 3 will 
also check favouritism, nepotism and 
making settlement unfairly to the detri- 
ment of public revenue making a show 
of observation of the other Rules. Con- 
sidering the purpose of Rule 3 it is clear 
that the Rule is mandatory. 

An order settling the forest passed 
without compliance with Rule 3 is there- 
fore bad in law. AIR 1962 SC 1694 and 
AIR 1965 SC 895, Followed. 

(Paras 7, 9) 

(B) Assam Forest Regulation (1891), 
Ss. 33, 34 — Executive power of the State 
— Exercise of, has to be in accordance 
with the law, rule or regulation. 


Executive power of the State has to 
be exercised by the State Government 
or any of its officers having jurisdiction 
so to do, in accordance with the law, re~ 
gulation or rule enacted, made or framed 
therefor. AIR 1955 SC 549 & AIR 1961 
SC 276, Followed. (Para 6) 


The settlement of coupes and mahals 
covered by the Settlement Rules of 1967 
has to be made in accordance with these 
Rules only and not in any other manner. 
This view is in complete accord with the 
concept of the Rule of law enshrined in 
the Constitution. (Paras 7, 10) 
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In the Instant case the Conservator 
of Forests rejected all the three tenders 
filed in pursuance of the first sale notice 
dated 23-6-1971 by his order dated 16-8- 
1971 and thereafter Respondent No.. 5 
withdrew the earnest money. That being 
the position so far as his tender filed in 
pursuance of the first sale notice, Res~ 
pondent No. 5 must be held to have 
withdrawn his tender or in other words 
after the withdrawal of the earnest 
money, Respondent No. 5’s tender filed in 
pursuance of the first sale notice ceased 
to exist in the eye of law. The impugned 
Government order settling the mahal 
-with Respondent No. 5 at his own bid 
of Rs, 8,500/~ as per the first sale notice 
was wholly without jurisdiction inasmuch 
as when the order was passed on 17-11- 
1971 by the Government there was no 
tender of Respondent No. 5 in the eye 
of law, he having withdrawn the earnest 
money. 

The impugned order by the Govern- 
ment was thus without jurisdiction and 
‘bad in law being violation of the Rules. 

(Para 11) 

(C) Constitution of India, Art. 226 t 
Scope — Who can apply. 

The Article in terms does not desc 
ribe the classes of persons entitled to ap~ 
ply thereunder; but it is implicit in the 
exercise of the extraordinary jurisdic 
tlon that the relief asked for must be 
one for a legal right. The right that can 
be enforced under this article shall ordi- 
narily be the individual or personal right 
of the petitioner himself, but in excep- 
tional cases a person who has been pre~ 
judicially affected by an act or omission 
of an authority can file a writ even 
though he has no proprietory or even 
pecuniary interest in the subject-matter 
thereof, 


In the instant case the petitioner has 
eubmitted that because of non-publication 
of the second sale notice in accordance 
with the mandatory rule, the petitioner 
could not submit his tender and that he 
was interested in obtaining settlement 
and would have submitted his tender if 
appropriate notices were given following 
the rules. In his application the peti- 
tioner has stated that he is the present 
lessee of the Auniati Lakhiraj Thatch 
Mahal and that he is associated with the 
torest department for about 10 years last 
and he took settlement of various coupes 
before entering into the thatch business. 
That the Auniati Thatch Mahal of which 
the petitioner is the present lessee is 
adjacent to the thatch mahal in question 
and as such the petitioner is very much 
interested- in obtaining the settlement .of 
the thatch mahal in question. On the 
facts disclosed from the materials on re- 
cord it cannot be said that the petitioner 
is not interested in settlement of various 
coupes and mahals and particularly ín 
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- ALE 
the settlement of the thatch mahal in- 
question. The petitioner is thus a per- 
son affected by the impugned order of 
the State Government which is in con~ 
travention of the Rules and without 
furisdiction and ag such his petition under 
Art. 228 of the Constitution, challenging 
the same is maintainable. AIR 1952 SC 
12 & AIR 1962 SC 1044 & AIR 1966 SC 
828, Followed. 

(Paras 13, 14) 


Cases Referred: Corcnoligiral Paras 
ATR 1966 SC 828 = (1966) 2 SCR 
172, G. Venkateswara v. Govt . 
of Andhra Pradesh. 14 
ATR 1965 SC 895 = (1985) 1 SCR 
970. Raza Buland Sugar Co, Ltd. ' 
Es pur v, Municipal Board, 
Rampur y 
AIR 1962 SC 1044 = 1962 Supp 3 
SCR 1, Calcutta Saa Co. Ltd. v. 
State of West Benga 
AIR 1962 SC 1694 = at 06%) 1 SCR 
98, Collector of Monghyr v. 
__ Keshav Prasad Goenka . f} 
AIR 1961 SC 276 = (1961) 1 SCR 
750, T. Cajee v. U. Jormonik 


Siem 
AIR 1955 SC 549 = (1955) 2 SCR 
225. Ram Jawaya Kapur v. State 
of Punjab g 
AIR 1954 SC 592 = 1955 SCR 305, i 
K. N. Guruswamy v. State of 


13, 14 


_ Mysore 
AIR 1952 SC 12 = 1952 SCR. 28, 
. State of Orissa v. Madan Gopal 13 
AIR 1951 SC 41 = 1950 SCR 869, 
Charanjit Lal Chowdhury -v, 
Union of India 13 
J. P. Bhattacharjee, Prashanta Kr. 
Goswami, for Petitioner; J. C. Madh Adm 
vocate General, Assam K. Saran. appear- 
ing as Govt, Advocate., P. G. Barua and 
N. C. Das. for Opposite Parties, 


PATHAK, J.:— The facts of the case 
as appear from the record are as follows: 

The Divisional Forest Officer, Sub~ 
sagar Division (Respondent No. 4), invited 
tenders under the am Settlement of 
Forest Coupes -and Mahals by Tender 
System Rulés, 1967 (hereinafter referred 
to as the Rules) for the sale of No. 2 
amukh Thatch Mahal of Mariani 
Range for the period from 1st October, 
1971 to 30th June, 1972 by sale Notice 
dated 23-6-1971. Three persons filed ten- 
ders in pursuance of the said sale notice. 
The Secretary, at Krisi-Pam- 
Samabai Samity. Dessoinagar, Jorhat, of- 
fered Rs, 14,051/- Mileswar Bora offered 
Rs. 13,101.75. and Priyadhar Majumdar 
(Respondent No. 5) offered Rs. 8,500/-. 
The Divisional Forest -Officer opened the 
tenders on 30-7-1971 and forwarded the - 
same with his report to the Conservator 
of Forests (Respondent No. 4), who res - 
fused to accept any of the three tenders 
on the ground that two of the tenders 
were invalid and the bid of the third 
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tender was:too low and accordingly he 
directed the Divisional Forest Officer to 
re-advertise the Mahal. No appeal was 
taken by any of the tenderers against this 
order of the Conservator of Forests as 
provided under the Rules, 

2. The Respondent No. 4, how- 
ever, without complying with the require- 
ments of Rule 3 regarding publication of 
sale notice, accepted fresh tenders from 
the aforesaid three persons for the second 
time reducing their bids. Respondent 
No. 5 offered Rs. 5,101/~ and incidentally 
that was the highest bid. Respondent 
No, 4 then accepted the tender of Res- 
pondent No. 5 at Rs. 5,101/- and by order 
dated 17-8-1971 provisionally settled the 
thatch mahal for the period from i-10- 
1971 to 30th June, 1972 subject-to ap- 
peal that may be preferred by any party 
under the Rules. Coming to know about 
this settlement without publication of 
the sale notice as required under Rule 
the Petitioner and Respondents 6, 7 an 
8 submitted an application dated 21-9 
1971 before the Conservator of Forests 
praying for setting aside the order of 


the Divisional Forest Officer and a or dir= ` 


ecting settlement of the Mahal after’ issu~ 
ing fresh sale notice. The Conservator 
of Forests after calling for a report on 
the petition found that apart from the 
complaints received from the Petitioner 
and others, the publicity of the sale notice 
for the second time was inadequate and 
the offers received were -very low 
comparison to sale price of the Mahal in 
question for the last few years and there- 
fore directed the Divisional Forest Officer 
to withdraw the said thatch mahal from 
settlement under Rule 20 of the Rules 
and to re-advertise the sale notice pro- 
perly. In pursuance of the order of the 
Conservator of Forests, Respondent No. 4 
cancelled the provisional settlement of 
the thatch mahal with Respondent No. 5 
and issued fresh sale notice on 4-10-1971 
inviting fresh tenders for settlement of 
the aforesaid mahal for the period from 
ist November, 1971 to 30th June, 1972. 
The last date for submission of tender 
was fixed on 26th October, 1971. 


3. The Respondent No. 5, there- 
after submitted an application to the 
Minister-in-charge of Forests, Assam 
against the order of Respondent No. 3. 
The Minister of Forests by order dated 
25-10-1971 stayed the operation of the 
sale notice dated 4th October, 1971 by 
wire, In view of the stay order. Divi- 
sional Forest Officer in the meantime 
notified that. no tenders would be accept- 
ed and so the Petitioner and others could 
not file tenders. The petitioner then sub- 
mitted an application dated 4-11-1971 be- 
fore the Chief Conservator of Forests for 
giving him an opportunity of being heard 
at the time of hearing of Respondent 
No. 5’s application before the Minister of 
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Forests. Subsequently the Petitioner was - 
made a party and notice. was issued to 
him, and the matter was heard by the 
On 
47-11-1971 the Government passed an 
order directing the Conservator of Forests 
to rescind his earlier order and to con~ 
firm the settlement of the mahal with 
Priyadhar Majumdar at es own bid of 
Rs, 8,500/- offered by him in pursuance 

of the first sale notice, : 

4, The present writ petition Is 
directed against the order dated 17-11- 
1971 Paie by the Government. 


Mr. J. P. Bhattacharjee, the learned 
counsel appearing for the petitioner, sub- 
mitted that the settlement order dated 
17-11-1971 passed by the State Govern- 
ment in favour of Respondent No. 5 was 
in contravention of the Rules for Settle- 
ment of Forest Coupes and Mahals and 
it was without jurisdiction and illegal. 

Dr. J. C. Medhi . the learned counsel 
appaanian for Respondent No. 5, and Mr. 
K. Sarma. the learned counsel appearing 
for the State, submitted that the impugn- 

order of the State Government was 
quite within jurisdiction and valid in 
law. Their further submission was that 
even if it were assumed that the impugn- 
ed order was not in conformity with the 
Rules or without jurisdiction, the Peti- 
tioner had no legal right to move this 
Court under Art. 226 of the Constitution 
and as such in any view of the matter 
the petitioner was not entitled to any 
relief in this writ petition. ' 


5. Under Section 34(1) of the 
‘Assam Forest Regulation, 1891. (herein- 
after referred to as the Regulation), no 
person shall make use of any forest pro~ 
duce of any land at the disposal of the 
Government and not included in a re- 
served forest or village forest, except in 
accordance with rules to be made by the 
State Government in this behalf, or as 
provided by Section 36 of the Regulation. 
Sub-section (2) of S. 34 deals with matters 
which may be regulated, prescribed or 
authorised by such rules.. 


6. It is common case that the 
Thatch Mahal in question is' covered by 
the provisions of Section 34 of the Re- 
gulation, The Assam Settlement of Forest 
Coupes.and Mahals by Tender System 
Rules. 1967, have been framed by the 
Governor of Assam in exercise of the 
powers conferred by Sections 33, 34 and 
72 (e) of the Regulation. The law is nowy 
well settled that if for the exercise of a 
particular executive power of the State 
Government some law, regulation or rule 
is enacted, made or framed. such execu-] | 
tive power must be exercised by the State 
Government or any of its officers having 
jurisdiction -to do so in accordance with 
such law, regulation or rule as the case 
may be, $ 
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In this connection the following ob- 
servations of the Supreme Court in Ram 
Jawaya Kapur v. State of Punjab, AIR 
1955 SC 549 at p. 550,.may be usefully 
quoted:— : 

“The executive Government, how- 
ever, can never go against the provisions 
of the Constitution or of any law. -This 
is clear from the provisions of Art, 154 
of the Constitution”, - 


The following observations of the 
Supreme Court in T. Caiee v. U. Jor- 
manik Siem, AIR 1961 SC 276, are also 
apposite: — 7 

‘Doubtless when regulations are made 
under para 19 (1) (b) or laws are passed 
under para 3(1) with respect to the ap- 
pointment or removal of -the personnel 
of the administration, the administrative 
authorities would be bound to follow the 
regulations so made or the laws so 
passed.” . 


7. Section 33 of the Regulation 
lays down that use of any forest produce 
as in the instant case may be made only 
in accordance with Rules to be made by 
the State Government in this behalf. 
Under Section 33, the State Government 
have made the Rules of 1967. No over- 
riding power of settlement of the coupes 
or mahals has been retained or reserved 
in favour of the State Government in 

y of these Rules. In the circumstances 
we are clearly of the opinion that the 
settlement of the coupes and m 
covered by.the Rules of 1967 may be 
made in accordance with those Rules only 
and not in any other manner. This view, 
in our opinion, is in complete accord with 
the concept of the Rule of law enshrined 
in the Constitution. 

8. In the instant case therefore 
the settlement of the forest mahal in 
question may be made only in accordance 
with the Rules framed in this regard. 
Under Rule 3 of the Rules a notice calling 
for tender for settlement of a coupe or a 
mahal shall be published in the Official 
Gazette not less than 15 days before the 
last date fixed for submission of tender. 


Admittedly the second sale notice 
was not published in the official Gazette. 
It was stated in the counter affidavit filed 
on behalf of the Government that the 
sale notice was ~locally circulated and 
affixed in notice board of some offices. 
In other words the Respondents’ submis- 
sion is that there was substantial compli- 
ance with Rule 3. In view of this sub- 
mission, the question arises whether R. 3 
fs mandatory or directory. BS 

Rule 3 is.in the following terms: 
$ "3. Notice for tender— A notice 
calling for tender for settlement of a 
coupe or a mahal shall be published in 
the Official Gazette not less than 15 days 
before the last date fixed for submission 


of tender”, 


ALR 


The purpose of publication of -the 
notice in the Official Gazette is to get it 
circulated throughout the whole State so 
that any person interested in the settle- 
ment of the coupe or mahal may. if he 


-so choses, file a tender. The wide publi- 


cation opens an opportunity to persons 
already interested in such settlement or 
persons who may be interested for the 
first time in these days of acute un- 
employment in the State. The wide pub- 
lication is also in the interest of public 
revenué inasmuch as it will check collu- 
sive low bid. The publication in the Offi- 
cial -Gazette as required under Rule 3 
will also check favouritism, nepotism and 
making settlement unfairly to the detri- 
ment of public revenue making: a show 
of observation of the other Rules, i 
9. In Collectar of Mongbyr v- 
Keshab Prasad Goenka, ‘(AIR -1962 SC 
eae p. 1701) the Supreme Court ob~ 
served:— . ; - 


“The question whether any require- 


ment is mandatory or directory has to be 
decided not merely on the basis .of any 


. Specific provision which, for instance, sets 


out the consequences of the omission to 
observe the requirement, but on the pur- 
pose for which the requirement has been 
enacted, particularly in the context of 
the other provisions of the Act and the 
general scheme thereof”, 
In Raza Buland Sugar Co. Ltd, Rampur 
v. Municipal Board, Rampur, (AIR 1965 
SC 895) the majority of the Hon’ble 
Judges in that case observed:— ` . 

“The question whether a particular 
provision of a statute which on the face 
of it appears mandatory inasmuch as it 
uses the word “shall” or is merely dir- 
ectory cannot be resolved by laying down 
any general rule and depends upon the 
facts of each case and for that purpose 
the object of the statute in making the 
provision is ‘the determining factor. The 
purpose for which the provision has been 
made and its nature. the intention of the 
legislature in making the provision, the ` 
serious general inconvenience or injustice 
to persons resulting from whether the 
provision is read one way or the other, 
the relation of the particular - provision 
to other provisions dealing with the same 
subject and other considerations which 
may arise on the- facts of a particular case 
including the language of the provision, 
have all to be taken into account in arriv- 
ing at the conclusion whether a particular 
provision is mandatory or directory”. 
* Considering the purpose of Rule 3 
and the observation of the Supreme Court. 
regarding the mandatory or directory 
nature of a particular provision of law, 
we hold that Rule 3 of the Rules is man- 
datory. 

-In the circumstances we: are of th 
opinion that the order dated 17-9-1971 
passed by the Divisional Forest Offf 
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was in contravention of the mandatory 
Rule 3 and this illegality was considered 
by the Conservator of Forests and there- 
fore he correctly cancalled the provi- 
sional settlement order made by the 
Divisional Forest Officer, and correctly 
directed - withdrawal of the mahal from 
sale and for settlement in accordance 
_ with Rules after issuing fresh sale notice. 

Accordingly the Divisional Forest Ofa- 
cer issued the sale notice dated 4-10-71. 


10. Under the Rules the State 
Government has no power of direct settle- 
ment except in accordance with the Rules. 

pursuance of the second sale notice, 
the Divisional Forest Officer settled the 
mahal with Respondent No. 5 which was 
set aside by the Conservator of Forests. 
Under Rule 9 an order in appeal passed 
by the Conservator of Forests is 
and no second appeal or revision lies to 
the Government under the Rules. The 
learned counsel for the Respondents 
could not point out any provision in these 
rules by which the State Government 
ne settle the mahal with Respondent 

o. 5. 


. We have already observed that when 
the tenders filed in pursuance of the first 
sale notice were rejected by the Conser- 
vator of Forests. no appeal or revision or 
representation was filed or made against 
that order of the Conservator by the in- 
terested parties and as such that order of 
the Conservator remained as a final and 
valid order and consequently there can- 
not be any scope for subsequently re- 
opening the question of non-acceptance 
of any of the tenders filed in pursuance 
of the first sale notice dated 23-6-1971. 


` I. Under the Rules a tender may 
be accepted or rejected. Under Rule 5 
a tenderer has to deposit earnest money 
before submission of any tender. Under 
Rule 6 (4) (i) a tender shall be accompani- 
ed with a copy of the treasury challen 
or bank draft evidencing deposit of the 
prescribed earnest money. Any tender 
fled without first depositing the earnest 
money required under Rule 5 cannot be 
entertained. In the instant case the Con- 
servator of Forests rejected all the three 
tenders filed in pursuance of the first sale 
notice dated 23-6-1971 by his order dated 
16-8-1971 and thereafter Respondent 
No. 5 withdrew the earnest money. That 
being the position so far as his tender 
filed in pursuance of the first sale notice, 
Respondent No. 5 must be held to have 
withdrawn his tender or in other words 
after the withdrawal of the earnest 
money, Respondent No. 5’s tender filed 
in pursuance of the first sale notice 
ceased to exist in the eye of law. The 
impugned Government order settling the 
mahal with Respondent No. 5 Priyvadhar 
Majumdar at his own bid of Rs. 8.500/- 
as per the first sale notice was wholly 
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without jurisdiction inasmuch as when 


the order was passed on 17-11-1971 by 
the Government there was no tender of 
Respondent No. 5 in the eye of law, he 
having withdrawn the earnest money. 
The language of Rule 17 goes to show 
that any tenderer whose tender has been 
accepted is not entitled to withdraw the 
earnest money till he has paid up all the 
instalments of the sale price as determin- 
ed under. R. 15, because that is subject to 
forfeiture on account of non-compliance 
with any of the matter mentioned in 
Rule 17. 


. On consideration of the facts of the 
case and the law applicable thereto we 
are clearly of opinion that the impugned 
order of the State Government settling 
the mahal with Respondent No. 5 on his 
tender filed in pursuance of the first sale 
notice was without jurisdiction and bad 
in law being in violation of the Rules, 


12. The learned counsel for the 
Respondents strenuously submitted that 
in the instant case the petitioner had no 
locus standi to move this Court in writ 
jurisdiction inasmuch as he had no 
fundamental or legal right which was 
infringed or abridged and he was not an 
interested person entitled to challenge 
the impugned order in a writ petition. 
The learned counsel submitted that even 
if it were assumed that the impugned 
order of the State Government was 
without jurisdiction and made in con- 
travention of the statutory Rules, he was 
not entitled to any relief in the writ peti- 
tion under Art. 226 of the Constitution, 
which was after all a discretionary relief, 


13. Dr. J. C. Medhi, the learned 
Advocate General of Assam, appearing 
on behalf of Respondent No. 5 referred 
to a number of Supreme Court decisions 
on the question who is entitled to file 
a petition under Art. 226 of the Con= 
stitution. 

We may here consider a few of those 
decisions. In State of Orissa v. Madan 
Gopal Rangta, (AIR 1952 SC 12), Kania, 
C. J. delivering the court’s judgment ob- 
served as follows:— 

“The language of the Art. (226) 
shows that the issuing of writs or direc- 
tions by the Court is founded only on 
its decision that a right of the aggrieved 
party under Part OI of the Constitution 
(Fundamental Rights) has been infringed, 
It can also issue writs or give similar dir- 
ections for any other purpose. The con= 
cluding words of Art, 226 have to be read 
in the context of what precedes the same. 
Therefore the existence of the right is 
the foundation of the exercise of juris- 
diction of the Court under this Article”. 
In Calcutta Gas Co. Ltd. v, State of West 
Bengal, (ATR 1962 SC 1044), Subba Rao, 
J. delivering the Court’s judgment ob< 
served as follows:— 
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“The first question that falls to be 
considered is whether the appellant has 
locus standi to file th 
Art, 226 of the Constitution. The argu- 
ment of the learned counsel for the res- 
pondents is that the appellant was only 
managing the industry and it had no pro- 
prietary right therein and, therefore, it 
could not maintain the application, Art- 
cle 226 confers a very wide power to the 
High Court to issue directions and writs 
of the nature mentioned therein for the 
enforcement of any of the rights confer- 
med by Part DI or for any other pur- 
pose. It is, therefore. clear that the per~ 
sons other than those claiming funda- 
mental rights can also approach the 
Court seeking a relief thereunder. The 
Article in terms does not describe the 
classes of persons entitled to apply there- 
under; but it is implicit in the exercise 
of the extraordinary jurisdiction that the 
relief asked for must be one to enforce 
a legal right. In 1952-SCR 28 = (AIR 
1952 SC 12) this Court has ruled that 
the existence of the right is the founda~ 
tion of the exercise of jurisdiction of the 
Court under Art. 226 of the Constitution. 
In Chiranjit Lal Chowdhuri v. Union of 
India, 1950 SCR 869 = (AIR 1951 SC 41) 
it has been held by this Court that the 
legal right that can be enforced under 
Art, 32 must ordinarily be the right of 
the petitioner himself who complains of 
infraction of such right and approaches 
the Court for relief. We do not see any 
reason why a different principle should 
apply in the case of a petitioner under 


Art, 226 of the Constitution. The right- 


that can be enforced under Art. 226 also 
shall ordinarily be the personal or indi- 
vidual right of the petitioner himself, 
though in the case of some of the writs 
like habeas corpus or quo warranto this 
: a may have to be relaxed or modi- 
e r á 

From the facts of the case In Calcutta 

Gas Co. Ltd.. AIR 1962 SC 1044 (supra) 
as discussed in the judgment it is found 


that Calcutta Gas Company was appoint- .. 


~ ed as Manager and the general manage- 
ment of the affairs of. the Oriental Gas 
Co. was entrusted to. it for a period of 
20 years. In its capacity as Manager, 
Calcutta Gas Co. was put in charge of 
the entire business of Oriental Gas Co. 
and its assets in India and the former 
was given all the incidental powers neces- 
gary for the said management. Under 
the agreement Calcutta Gas Co, had the 
right to manage the Oriental Gas Co. for 
a period of 20 years and to recelve re« 
muneration for the same, 


On the above’ facts the Supreme. 


Court observed at page 1048 of the re- 
port as follows:— 

“Under the agreement, the appellant 
had the right to manage the Oriental Gas 
Company for a period of 20 years and to 


e petition under 


A- LR. 


receive remuneration for the same- Buf 
under Section 4 of the impugned Act. it- 
was deprived of that right for a period 
of five years. There was certainly a legal 
tight accruing to the appellant under the 
agreement and that was abridged, if not 
destroyed, by the impugned Act. It is, 
therefore. impossible to say that the legal 
right of the appellant was not infringed 7 
by provisions of the impugned Act. In 
the circumstances, as the appellants per- 
sonal right to manage the Company and 
to recelve remuneration therefor had been 
infringed by the provisions of statute, it 
had locus standi to file the petition under 
Art, 226 of the Constitution”. — 


14. - In G. Venkateswara v. Govt. 
of Andhra Pradesh, (ATR 1966 SC 828), 
Subba Rao, J.. as he then wag delivering 
the Courts judgment, after quoting the 
relevant observations of the Supreme 
Court in AIR 1962 SC 1044 (supra) deal- 
ing with the question of locus standi of 
the appellant in that case to file a peti- 
tion under Art. 226 of the Constitution 
in the High Court observed:— ; 


“This court held in the decision cited 
supra that ordinarily the petitioner who 
seeks to file an application under Arti- 
cle 226 of the Constitution should be one 
who has a personal or individual right 
in the subject-matter of the petition. A 
personal right need not be in respect of 
a proprietary interest; it can also relate 
to an interest of a trustee, That apart, 
in. exceptional cases as the expression 
“ordinarily” indicates, a person who has 
been prejudicially affected by an-act or 
omission of an authority can file’ a writ 
even though he has no proprietary or 
even fiduciary interest in the subject- 
matter thereof. The appellant has cer- 
tainly been prejudiced by the said order. 
The petition under Art. 226 of the Con- 
stitution at his Imstance is, therefore, 
maintainable”. 


In the instant case the petitioner has 
submitted that because of non-publica- 
tion of the second sale notice in accord- 
ance with the mandatory rule, the peti- 
tioner could not submit his tender and 
that he was interested in obtaining settle- 
ment and would have submitted his 


‘tender if appropriate notice were given 


following the rules. In their affidavits 
the Respondent No. 5 as well as the 
Under Secretary to the Government of 
Assam, Forest Department, did not admit 
that the petitioner was interested in ob- 
taining settlement of the mahal on the 
ground, inter alia, that the Petitioner did 
not file any tender in pursuance of the 
first sale notice nor did he file any tender 
for thatch mahal on any occasion pre~ 
viously. In his application the Petitioner 
has stated that he is the present lessee o 
the Auniati Lakhiraj Thatch Mahal and 
that he is the 
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department for-about ten years last and 
he took settlement of various coupes: be- 
fore entéring into the thatch. business. 
That the Auniati Thatch Mahal of which 
the Petitioner is the. present lessee is 
adjacent to the thatch mahal in. question 
and as such the Petitioner is very much 
interested In obtaining the settlement of 
the thatch mahal in question. On the 
facts disclosed from the materials on re- 
cord it cannot be said that the Petitioner 
is not interested in settlement of various 
coupes and mahals and particularly in 
the settlement of the thatch mahal in 
question which is adjacent to the Auniati 
Lakhiraj Thatch Mahal settled with the 
Petitioner. If there would have’ been 
publication of the second sale notice it 
could not be legally presumed that the 
Petitioner would not have filed any 
tender. He is not debarred under any 
rule or law for filing a tender in pur- 
guance of a sale notice. The facts of 
the case go to show that the petitioner is 
dwelling an adjacent thatch mahal and 
he can reasonably .be held to be interest- 
ed in settlement of Government thatch 
mahal. In the circumstances the Peti- 
tioner is found to be an affected person 
by the impugned order of the State Gov- 
ernment which we have already found 
to be in contravention of the Rules and 
without jurisdiction. 


15. In K. N. Guruswamy v. State 
of Mysore. (AIR 1954 SC 592 at p. 595), 
Bose, J. delivering the Court’s judgment 
observed as follows:— 


“But that apart, this would, in our 
opinion. run counter to the policy of the 
-legislature which is that matter of such 
consequence to the State revenue cannot 
be dealt with arbitrarily and in the se- 
crecy of an office. Whatever is done 
must be done either under the Rules or 
under a Notification which would receive 
like publicity and have like force, and 
of which the people at large would have 
like notice. Arbitrary improvisation of 
an ‘ad hoc’ procedure to meet the exi- 
gencies of a particular case.is ruled out. 
The grant of the contract to ppa 
was therefore wrong. - 


The next question is whether the ap~ 


pellant can complain of this by way of 
a writ, In our opinion, he could have 
done so in an ordinary case. The ap- 
pellant is interested in these contracts 
and has a right under the laws of the 
State to receive the same treatment and 
be given the same chance as anybody 
else. Here we have 
was present at the auction and who did 
not bid — not that it would make any 
difference if he had. for the fact remains 
that he made no attempt to outbid the 
appellant. If he had done so it is evi- 
dent that the appellant would have rais- 
ed his own bid. 
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The procedure of tender was not 
open here because there was no notifica- 
tion and the furtive method adopted of 
settling a matter of this moment behind 
the backs of those interested and anxious 
to compete is unjustified. Apart from 


- all else, that in itself would in this case 


have resulted in a loss to the State be- 
cause. as we have said, the mere fact 
that the appellant has pursued this writ 
with such vigour shows that he would 


“have bid higher. But deeper considera- 


tiong are also at stake, namely the elimi- 
nation of favouritism and nepotism and - 
corruptions not that we suggest that that ` 
occurred here. but to permit what has 
occurred in this case would leave the door 
wide open to the very evils which the 
legislature in its wisdom has endeavour- 
ed to avoid. All that is part and parcel 
of the policy of ae legislature. None of 
it can be ignored 


16. In the facta and circumstances 
of the Instant case and in view of the 
observations of the Supreme Court in 
this regard, we hold that the Petitioner 
has locus standi to file the petition under 
Art. 226 of the Constitution in this case. 
The Respondents’ contention that the 
Petitioner has no locus standi to file the 
writ petition, has no substance, 


ae WA In the result this petition is 
allowed and the impugned order of the 
State Government dated 17-11-1971 
setting aside the order of the Conserva- 
tor of Forests dated 1-10-1971 and settl- 
ing the thatch mahal in question with 
Respondent No. 5, is quashed, We fur- 
ther direct that the order of the. Con- 
servator of Forests dated 1-10-1971 
directing settlement of the thatch mahal 
In accordance with Rules after due pub- 
lication of the sale notice as required 
under the Rules shall be’ given effect to 
by- the Respondents 1 to 4. The Rule is 
made absolute. The petition is allowed 
with ‘costs payable by Respondent No. 1. 
Advocate’s fee is assessed at Rs. 200/-. 
R. S. BINDRBA, J.:— 18. I agree. 
i Rule made absolute. 
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(A) Civil P. C. (1908), O. 17, Rr. 2 
and 3 — Absence of defendant in Court 
— No material on record to decide suit 
— Proper procedure ig to pass ex parte 
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decree under B. 2 and not a decree on 


merits under R. 3. AIR 1933 Cal 412 & 
AIR 1919 Lah 344, Rel. on; AIR 1961 
Assam 99, & AIR 1964 Assam 144, Con- 
sidered. 


Notice to pleader — mption as ‘to 

its communication-to party — Rebuttable 
and not conclusive. 

_. Rule 5 does not raise a conclusive 
presumption and it is open to the. client 
concerned to establish by appropriate 

evidence thata notice served on his 


.’ pleader had not been communicated to 


him. If he succeeds in establishing that 
fact the Court may proceed on the basis 
that the service had not been effected 
on the client. Rule 5 comprises a pro= 
vision of procedural and not of substan 
tive law. Al procedural laws are meant 
to subserve the interests of justice and 


not to frustrate the trial of. cases on` 


merits. AIR 1934 Pat 592. Dissented 
from; (1909) 2 Ind Cas 547 (Cal). Rel.. on; 
AIR 1946 Lah 266 & AIR 1957 Raj 301 & & 
AIR 1962 SC 666, Distinguished. 

(Para 19) 


~ (C) Limitation Act (1908). Art. us 
— Setting naida of ex parte decree 
Starting point of limitation — (X-Ref:—~« 

Civil P. C. (1908), O. 9,.R. 13). 

Where a notice of hearing of a case 
to the pleader was not coram anicated by 
him to his client against whom an ex 
parte decree was passed, the time for 
setting aside such decree. will start from 
the knowledge of the ex parte decree. to 
the defendant and not from the date of 
the decree itself. This is equitable and 


just especially where Section 11 of’ 


~ Indian Soldiers (Litigation) Act (1925) is 


emai AIR 1961 Assam 80. Over~ 
ruled; AIR 1954 Assam 168, Followed. 
(Para .22} 


Cases Referred: ET Paras 
AIR 1964 Assam 144 = ILR (1964) 
16 Assam 579, Mohanlal v.: 


Lachman : to 
AIR 1962 SC 666 = (1962) 2 SCR - . 
551. Nilkantha v. Kashinath ` 16 
AIR 1961 Assam 80, Mahendra Lal 

v. Ramprasad . 22 
AIR 1961 Assam 99 = ILR (961k; 

13 Assam 463, Mst. Giri Agar- | 


wallini v. Baleswar Tewari 0 - 


ATR 1957 Raj 391 = 1958 Raj LW 
oe. p v. Firm Ballaram 


aid 1954 Assam 168° = ILR (1953) 7 
Assam 290, Asrob Ali v. 
ye Ali 22 
AIR 1946 Lah 266 = 48 Pun LR . 
20, Sant Singh v. Rattan Singh . 15 
AIR 1934 Pat 592 = 152 Ind Cas 
Jugal Kishore v, Kapil 
Chandra 17 
AIR 1933 Cal 412 = 37 Cal WN 
666. Brojendra Nath v. Promatha 
Bhusan 


Pulin v. Rajendra (Bindra J.} 


sa (Para 11) -~ 
(B) Civil P. C. (1908), O. 3, R. 5 a, 


: for Respondent, 


‘moved his Commanding Officer 


. ALB 


AIR 1924 PC 198 = 61 Ind App 
321. Lachmi Narain v. Bal- 
mukund l 

AIR 1919 Lah 344.= 52 Ind Cas 
- 292. Sher Ali v. Mangu 

(1909) 2 Ind Cas 547 = 13 Cal WN 
142, E.. F, Sandys v. Upendra - 
Chandra 14. 17` 

K. Mazumdar, for cara D. K. 

Sarmah, B, K. Goswami. an K. Sen, 


This appeal by Pulin 
is directed against the order. 


BINDRA, J.:— 
Das Kakati is 


dated 12-9-1968 by which his application .. 


under Order 9, Rule.13, Civil P. Œ. fon 
setting aside the ex parte final decree, 
dated 21-3-1966, was rejected with costs 
by the Assistant District Judge No. 2 
Gauhati, 

2. In a suit for rendition of ac 
counts filed by Rajendra Nath Hazarika, 
the respondent herein, against Pulin Das 

ti a pr inary decree was passed 
and a commission issued for looking into 
the accounts and: making a report to the 
Court. Before the Commissioner could 
submit his report, Pulin Das Kakati. who 
was then an employee in the army. 
fn the rank of Major, it appears. 
or 
requesting the Court to stay the pro- 

ceedings in the terms of the Indian Sol 
diers (Litigation) Act, 1925, hereinafter 
called the Act The Commanding Officer 
addressed a letter to the Court requesting 
for stay of the proceedings and the pro- 
ceedings were stayed by the Court until 
30th April 1965. by its order dated 23-1- 
1965 Rajendra Nath Hazarika having 
felt aggrieved with that order filed’ a” 
revision petition in the High Court to 
challenge its validity. However. his revi- 
sion petition was rejected by the High 
Court on 26-11-1965. The case was plac- 
ed before the trial Court thereafter on 
13-12-1965 when the Court directed that 

it should come up before it on 29-1-1966 - 
“in presence of the learned Advocates of 
both the parties for orders, Inform”, None 
of the Advocates having put in appea- 
Trance before the Court on 29-1-1966, the 
Court adjourned the case to 11th Febru- 
ary. 1966, for being put up before it ‘in 
presence of lawyers of both parties for 
orders. Inform”.’ On the latter date if 
was reported to the Court that the’ plain- 
tiffs Advocate had not been informed 
and so necessary direction in that respect. 
was issued by the Court while adjourn< 
ing it to 2ist March, 1966. It is on si 


_ date that the suit was decreed in th 


presence of the plaintiffs Advocate oe 
going through.the Commissioner’s report 
which had been received in the mean 
time. 

3. It was on the 14th March. 1968, 


that Pulin Das Kakati presented an ap- 
plication under Order 9, Rule £3 of the 


1972 


Code praying for setting aside the 
ex parte final decree dated 21-3-1966. The 
allegations made in support of that 
prayer were that the summons issued to 
him by the Court had been suppressed, 
that he had never learnt that the pro- 
ceedings had been started by the Court 
after having once stayed them, and that 
he had learnt about the final decree on 
13th March, 1968, from one Haladhar 
Choudhury. It was stated further that 
the petitioner being employed in Military 
was posted outside Gauhati and so could 
get no knowledge of the fraud played 
on him by Rajendra Nath Hazarika in 
the matter of securing the final decree 
at bis back. 

4. Rajendra Nath Hazarika op- 
posed the prayer made for setting aside 
the decree. His defence was that the 
petition dated 14-3-1968 of Pulin Das 
was barred by time, that it was not main- 
tainable under Order 9, Rule 13. Civil 
P. C.. and that Pulin Das Kakati having 
put in appearance before the Commis~ 
sioner through his Advocate Shri S. N. 
Medhi., it was wrong on his part to allege 


that he had no knowledge of the prom 


ceedings or of the final decree. 


5. The learned Assistant District 
Judge held in the impugned order that 


the application made by Pulin Das Kakati’ 


was barred by time and that Pulin Das 
Kakati had also failed to show sufficient 
cause for non-appearance in the case. In 
the opinion of the Assistant District 
Judge. Pulian Das Kakati “had know- 
ledge of the Commission and the final 
decree long before he filed the petition 
under Order 9. Rule 13. Civil P. C.. dated 
2ist March, 1968”, 


6. Shri K. Mazumder, who re- 
presented the appellant, submitted that 
after the proceedings had been stayed by 
the Court on 23-1-1965 under the provi- 
sions of the Act, Pulin Das had not re~ 
ceived any notice from the Court in con- 
nection with the revival of the proceed- 
ings. that Pulin Das learnt about the 
final decree only on 13th March, 1968, 
and moved the Court for setting it aside 
dn the next day. and that as such the 
application was not barred by time and 
that sufficient cause had been shown 
by Pulin Das for setting aside the ex 
parte decree. Shri P. Choudhury, who 
appeared for the decree-holder. however, 
urged that actually the decree was not 
ex parte, that the application under O. 9, 
R. 13, Civil P. C.. was therefore miscon- 
ceived. that at any rate the application 
was barred by time. and that Pulin Das 
had failed to show sufficient cause for 
setting aside the decree. 


7. In the order of precedence, the 
first point that falls for determination is 
whether the decree dated 21-3-1966 is ex 
parte. It was contended by Sri Chou- 
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dhury that the Court had passed the 
final decree under Rule 3. Order 17, 
Civil P. C. and not under Rule 2 of that 
Order and that as such the application 
under Rule 13 of Order 9 is not legally 
competent, the proper remedy of Pulin 
Das against the decree dated 21-3-1966 
being one of appeal. He cited AIR 1924 
PC 198, (Lachmi Narain v. Balmukund) 
in support of that contention. 


8. Rule 3 of Order 17 provides 
that where any party to a suit to whom 
time has been granted fails to produce 
his evidence, or to cause the attendance 
of his witness, or to perform any other 
act necessary to the further progress of 
the suit, for which time has been allow- 
ed, the court may. notwithstanding such 
default. proceed to decide the suit forth- 
witb. On the plain reading of the Rule 
it is evident that its provisions do not 
come into play unless (i) the hearing is 
adjourned on the application of a party 
to the suit. (ii) the hearing is adjourned 
on the application of the party wh. sub- 
sequently makes the default, (iil) the 
adjournment is granted to enable the 
party to produce his evidence, or to 
cause the attendance of the witness, or to 
perform any other act necessary to the 
further progress of the suit and (iv) the 
party fails to perform any of the acts 
for which the adjournment was granted 
within the time allowed by the Court. 
We feel satisfied that the decree dated 
21-3-1966 was not passed in terms of 
Rule 3 for never since the dismissal of 
Raiendra Nath’s revision petition by the 
High Court on 26th November, 1965, the 
defendant Pulin Das had put in appea- 
rance in the court and so the question of 
hig claiming any adjournment for any of 
the purposes mentioned in Rule 3 could 
not arise, and prior to 26th November, 
1966, further proceedings in the case 
had been stayed by the High Court. 
Therefore, the trial court had no alterna- 
tive but to proceed ex parte against 
Pulin Das on 21-3-1966 and the decree 
made by it on that date could never be 
a decree on merits. The trial court it- 
self never doubted that the decree made 
by it was ex parte. a fact quite apparent 
from its impugned order dated 12-9-1968 
wherein the decree is described as ex 
parte in unqualified language. 


9. The Privy Council judgment in 
the case of Lachmi Narayan lends no 
support to the point raised by Shri 
Choudhury. What happened in that case 
was that after a preliminary decree for 
partition of the properties in dispute had 
been passed the plaintiff failed to appear 


dn court on 5-11-1919, the date fixed for 


taking further proceedings in the case. 
The trial court dismissed the suit for 
want of prosecution by the plaintiff. The 
decree of dismissal of the suit was chal- 
lenged before the High Court of Patna 
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and that High Court happened to quash 
it. on the basis that 5-11-1919 was not 
a date of hearing in the case. The de- 
fendant having felt aggrieved went in 
appeal to the Privy Council and the 
. Privy Council dismissed his appeal with 
observations 
- “After a decree has once been made 
in the suit, the suit cannot be dismissed 
unless the decree is reversed on appeal. 
The parties have. on the making of the 


decree, acquired rights or incurred liabi- 


lities which are fixed, unless or until the 
decree is varied or set aside. After a 
decreé any party can (as already stated) 
apply to have it enforced”. 


It looks apparent to us that the only 
point decided by the Privy Council was 
that once a preliminary decree has been 
passed in a partition, sult, it is not open 
to the Court to dismiss the suit if any 
of the parties fails to proceed further in 
the matter of division of the properties 
by metes and bounds. Reference to R. 2, 
O. 17, had no doubt been made in the 
judgment of the High Court:at Patna 
but their Lordships of the Privy Council 
dismissed the appeal: not on the point 
on which the High Court had set aside 
the order dated 5-11-1919 of the trial 
court. but on the finding that after the 
preliminary decree had been passed the 
Court had -no jurisdiction to dismiss the 
suit in default of further proceedings in 


the matter, 

On the authority of two deci- 
sions of the Assam and Nagaland High 
C viz, AIR 1961 Assam & Naga 
Giri Agarwallini `v. Baleswar 
Tewari and AIR 1964 Assam & Naga 144, 
Mohanlal v. Lachman, Shri Choudhury 
next contended that once the summons 
is issued and served and the suit is 
decided thereafter in the absence of the 
defendant the decree passed shall always 
be considered as one made on merits and 
not ex parte. It is difficult to accept 
this proposition as of universal applica- 
_ tion, One can easily conceive cases 
‘where the provisions of R. 2 and R. 3 of 
O. 17 simultaneously become’ operative. 
As an instance, the defendant may have 
secured an adjournment from the Court 
for the purpose of producing his wit- 
nesses on his own responsibility and on 
the date next fixed by the Court he (the 
defendant) fails to appear in the Court, 
or thé plaintiff had secured an adjourn- 
ment for identical purpose but he failed 
to appear on the adjourned hearing. The 


-question that would arise for determina-. 


tion in such stances would be, in 
the case of defendant’s absence, whether 
the Court should proceed ex parte against 
him or decide the suit on merits, and in 
case of plaintiffs absence whether the 
suit should be dismissed in default or 
decided on merits. There is sharp conflict 
of judicial opinion in India on how the 
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‘to. proceed under R, 2 -rather than under 


ALR. 


Court should proceed. in such circum 
stances. One view expressed ig Lae the 
Court should proceed ex parte’ 

the defendant at whose instance the ad- 
journment had been granted and who 
had failed to put in appearance, and if 
the plaintiff had not turned up on the 
date fixed after getting an adjournment 
for taking further steps in the suit then 
the suit should be dismissed in default 
of his appearance, In other words, the 
Court should proceed under Rule 2, 
ignoring for the time being the default 
made in terms of Rule 3. Another view 
shared by a few High Courts in India is 
that the Court should in such circum- 
stances decide the suit on merits and the 
decree made by it shall be open to chal- 
lenge only in appeal and not by a pro- 
ceeding taken under Order 9 by the 
plaintiff or the defendant, as the case 
may be. Yet another view expressed, 
which appears to adopt the middle course, 
is that if enough of material is available 
on the record then the Court should 
decide the suit on merits rather than dis- 
miss it in default of appearance of the 
plaintiff or make an ex parte decree be- 


- Cause of non-presence of the defendant, 


1L A perusal of the two autho- 
rities cited by Shri Choudhury shows 
that this High Court has preferred to 
follow the middle course mentioned 
above, namely, if on account of the ab~ 
sence of the plaintiff or the defendant a 
situation contemplated by Rule 3 of 

er 17 arises. and there is enough 
material on record to decide the suit on 
merits, then the Court should decide it 
on merits, and the decree made in such 
an event shall be open to challenge only 
in appeal and not by a proceeding under 
Order 9. We believe that this is the 
soundest of all the three views and there 
is : considerable justification for‘our ad~ 
opting it for it has the merit of frustrat- 
ing the design, if any, of the defaulting 
party in prolonging the litigation or keep- 
ing its outcome uncertain. This 











material on the record by the da 
default occurs, the Court should, and 
probably it will have no alternative but 


Rule 3 because it cannot award a decree 
for or against the party in default. un- 
less there is evidence or other material 
on record to justify such a course. Thi 
exactly is the view taken by the High 
Courts of Caleutta and Lahore. The 
reer: High Court held in ATR 1933 Cal 
ee Nath v. 


to proceed under Rule 3. It was observ- 
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ed further that to apply the procedure 
laid down in Rule 3 to a case there must 
be the presence of both the elements, 
which are (i) the adjournment must have 
been at the instance of a party and 
(ii) there must be materials on the record 
for the Court to proceed to decide the 
sult, and that the presence of one with- 
out the other does not justify the applica~ 
tion of Rule 3. An identical view was 
expressed by the Lahore High Court in 
the case of Sher Ali v, Mangu, 52 Ind 
.|Cas 292 = (ATR 1919 Lah 344). We res- 
pectfully agree with this view and so 
repel the contention of Shri Choudh 
that irrespective of the state of reco: 
the Court is bound to pass a decree on 
merits if the defendant fails to appear in 
Court after having once put in appea- 
rance in response to the summons serv- 
ed on him. 


12. The next point urged by Shri 
Choudhury was that since the Court had 
given direction on 13-12-1965 that Advo- 
cates for the parties should be informed 
to put in appearance before it on 29-1 
1966, and that since Shri A. Kalita, the 
counsel for the defendant Pulin Das, 
had made a note in the order sheet 
on 25-12-1965 about his having seen 
the Court’s order dated 13th December, 
1965, it should be presumed in face of 
the provisions of Rule 5 of Order 3 that 
service had been duly effected on the de= 
fendant and so his non-appearance on 
21-3-1966 provided sufficient justification 
for the Court to proceed to decide the 
suit. The opposite counsel Shri Majum- 
dar submitted, in reply to that point, that 
since Pulin Das had 
statement that he blag not definite if the 
signature marked X in the order-sheet 
was that of Shri A. Kalita and had stated 
further that neither Shri ee Kalita nor 
anybody else had notified him that the 
_ proceedings in the suit had been reviv- 
ed, the presumption mentioned in Rule 5 

would not arise. Rule 5 provides that 
any process served on the pleader of any 
party or left at the office or ordinary re- 
sidence of such pleader and whether the 
same is for personal appearance -of the 
party or not, shall presumed to be 
duly communicated and made known to 
sie party whom the pleader represents, 
unless the Court otherwise directs, 
ane be as effectual for all purposes as 
if the same had been given to or served 
on the party in person, 


13. It is apparent that Rule 5 con- 
siders the service on the parties’ pleader 
as effectual as on the party himself. This 
Rule is obviously founded on the legis- 
lative belief that no legal practitioner 
can deliberately jeopardise the interest of 
the client on whose behalf he is served. 
Such a course on 
„against the ethics of the noble profession 
and the possibility of his being hauled 
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part ` would be. 
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up for professional misconduct provides 
a stern deterrent against its adoption. 


14, However, if the pleader hav- 
Ing accepted service actually to com- 


municate the fact to his client a question . ` 


will appropriately arise whether the party 
should be penalised for a lapse on the 
part of his pleader. We think the reply 
to that question would depend on the 
circumstances of each individual case. We 
are of the opinion that the presumption 
which the Rule sets out is rebuttable 
and not conclusive. We are fortified in 
this view by the decision of the Calcutta 


High Court in E. F. Sandys v. 
Upendra Chandra, (1909) 2 Ind Cas 
547 (Cal). In the repo ‘case the 


trial Court directed, on receipt of the 


_ records from the High Court pursuant to 


a remand order, that the pleaders should 
be informed of the date fixed for hear- 
ing. Order was brought to the notice of 
the pleader for the defendant, but that 
pleader failed to communicate the date 
of hearing to his client with the con- 
sequence that the sult was decreed ex 
parte against the latter. The High Court 
held. while setting aside the ex parte 
decree, that the . presumption that the 
notice to the pleader was good notice to 
the party had been rebutted by the facts 
proved in the case and so the notice to 
the pleader was not effective notice to 
the defendant, ~ 


15. Shri Choudhury ‘cited a num~ 
ber of authorities of different High Courts 
to support the contrary proposition that 
presumption mentioned in Rule 5 is con- 
clusive and not rebuttable. To begin 
with, he cited ATR 1946 Lah 266, Sant 
Singh v. Rattan Singh. The only pro- 
position enunciated in this case was that 
the provisions of sub-rule (2) of Rule 4 
of Order 3 do not permit a Court to 
assume the power of attorney to have 
been revoked either wholly or partially 
unless it was done in writing and with 
the leave of the Court. The provisions 
of Rule 5 were not so much ag referred 
to in the report and so this authority is 
not of help in interpreting the nature of 
presumption mentioned in Rule 5. Like- 
wise. in the case of Pannallal v. Firm 
Balaram Basia, AIR 1957 Raj’ 391, 
second authority relied ‘upon by Shri 
Choudhury, the point at issue related to 
the interpretation of Rule 4 and not of 
Rule 5. It was held in that case that an 
application for restoration of a suit dis- 
missed in default is a part of the pro- 
ceedings in the suit, and on the same 
reasoning the Advocate of the defendant 
does not require a fresh power to con- 
test the application. , It was held further 
that the authority of the Advocate of the 
defendant does not terminate on the dis- 
missal of the suit ex parte and therefore 
the service of the notice of the applica- 


-tion for restoration of the suit on him is 


the - 
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a valid notice. The point that falls for 
consideration in our case, we may em- 
phasise, is not when the power of the 
Advocate to represent the client on the 
authority of the Vakalatnama comes to 
‘an end but it is whether the service of 
summons or notice made on Advocate 
would bind the ¢lient even if the Ad- 
vocate fails to communicate the fact to 
his client, Therefore. the Rajasthan 
authority is also: not of help in decid- 
ing the point that falls for determina- 
tion in this appeal. 


16. Our attention was also invit- 
ed to the Supreme Court decision in 
Nil Kantha v. Kashinath, AIR 1962 SC 
666, wherein it was held that according 
to Article 158 of the Limitation Act, 
1908. the period of limitation for an ap- 
plication to set aside an award þe- 
gins to run from “the date of service of 
the notice: of the. filing of the 
award” and that the notice which the 
Court is to give under Section 14 (2) 
of the Arbitration Act to the parties need 
not be a notice in writing and it may 
be given orally. It was. further held 
that the communication of the informa- 
tion about the filing of the award to the 
pleader of the party is sufficient com- 
pliance with the requirements of Sec- 
tion 14 (2) since notice to the pleader is 
notice to the party in terms of Rule 5 
of Order’ 3 of the Code. The precise 
point that cropped up before the Sup- 
reme Court was whether Article 158 of 
the Limitation Act enjoins a notice in 
writing or even an oral: notice would 
meet its i he On the plain 
wording of column 3 of Article 158 the 
Supreme Court held that an oral notice 
will meet the requirements and then it 
‘was observed that an oral notice given 
to the pleader of the party was sufficl~ 
ent notice to the party. Here again we 
find that the Supreme Court was not 
invited to decide, nor it- actually decid~ 
ed, the question what shall be the con~ 
sequence if the pleader fails to commu- 
nicate the fact of service made on him 
to the client. Therefore, in our opinion, 
the Supreme Court judgment also does 
not lend help to the contention of Shri 
Choudhury that. once the pleader of a 
party is served bibs the summons or 
notice the party is bound by that ser~ 
vice even though his pleader fails to 
contact him. 


17. The last authority cited by 
Shri Choudhury in this connection, is 
reported in AIR 1934 Pat 592 (Jugal 
Kishore v. Kapil Chandra). This is, a 
Single Bench decision and the proposi< 
tion enunciated therein was that under 
Rule 5 there is a presumption that no- 
tice which was served on the pleader 
is communicated to the client. It was 
observed further that the only method 
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by which a pleader can avoid his duty 
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on communicating notice served upon 
him is to file a document in writing 
under Rule 4 (2) of Order 3 of the Code: 
showing that his authority is determin~ 
ed. else irrebuttable presumption men- 
tioned in Rule 5 arises.. The view taken 
in this Patna case is directly opposed to 
the one expressed by the Calcutta High 
Court in the case of E. F. Sandys. (1909) 
2 Ind Cas 547 (Cal) (supra). The Cal- 
cutta decision, we find, is a Bench ae 
sion. No other authority bearing - 
the - proposition whether the. recline: 
tion stated in Rule 5 is conclusive or 
rebuttable has been brought to our no~ 
tice... On examining the phraseology of 
Rule 5 and weighing -the. arguments 
adopted by the Calcutta and Patna High 
Courts in support of their respective 
views, we have decided to follow the 
view taken by the Calcutta High Court. 
Though E. F, Sandys’ case, (1909) 2 Ind 
Cas 547 (Cal) was decided by the Cal- 
cutta High Court in the year 1908, that 
decision it appears, was not brought to 
the notice of Wort, J.. when he decid- 
ed Patna case in 1934. The only rea- 
son given by Wort. J. in support of 
the proposition that the presumption that 
arised under Rule 5 is irrebuttable. was ` 
that any other view. would make the 
Court work ` impossible. True, that- 

ule 5 was adopted by the Legislature 
with ‘9 view to save time in the mat- 
ter of service. of processes and thereby 
expedite ‘the disposal of the cases pend- 
ing in the Court. However, it is not 
stated in Rule 5 that the presumption 
mentioned in it is necessarily irrebut~ 
We believe that the Legislature 
did not intend that presumption to be 
conclusive irrespective of the ‘fact whe~ 
ther the pleader failed to communicate 
to his client, by design or by lapse, the 
fact of the ‘service having been’ affect- 
ed on him. One can easily visualise 
eases where a pleader of highest inte- - 
grity may have for certain good rea~ 
sons failed to communicate the fact of 
service on him to his client. It would 
be an act of judicial hardship if in such 
exceptional cases the client should be 
left without a remedy. 


18, We may Mustrate the con- 
sequences which may ensue if the view 
taken by the Patna High Court were 
adopted in complete oblivion of the cir- 
cumstances of the case. Suppose, for 
an instance, an Advocate after having 
been served with a notice, -and before 
he could communicate the information 
to his client, is taken so gravely ill that 
he cannot attend to his personal and 
professional affairs, and the case of his 
client. as a consequence goes by default. 
Will not the view taken in Patna Hish 
Court work a great hardship on the un- 


‘fortunate client if he moved the Court. 


for restoration of the suit or- partunk 


uns 
oi 
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aside the ex parte decree, as the case 
may be, and the Court slams the door 
against him on the footing that there is 
irrebuttable presumption that the fact 
of service of notice on his pleader had 
been communjcated to him? We believe 
it shall, and to keep the Court’s options 
unfettered and with the object of re- 
lieving distress and hardship in genuine 
cases we prefer to follow the view taken 
by the Calcutta High Court, which view, 
we may reiterate is not opposed to the 
plain wording of the rule itself. The 
relevant words of the Rule are “shall 
be presumed to be duly communicated”. 
This expression does not necessarily 
‘imply that the presumption is conclu- 
sive. The verb “shall”, we think, does 
not cast an obligation on the Court com- 
pletely divorced from the circumstances 
of the case. In the case before the Cal- 
cutta High Court the pleader had ap- 
peared in Court and testified that he 
had not informed his client about the 
notice served on him and that, as far 
as he knew, his client had not learnt 
about the notice as well. The High 
Court held, on the authority of the 
pleader’s statement, that the presump- 
tion that notice to the pleader was good 
notice to the party had been rebutted 
by the facts brought on the record. 


19. To sum up, we are of the 
decided opinion that Rule 5 does not 
raise a conclusive presumption, that 
it is open to the client concerned to 
establish by appropriate evidence that a 
process served on his pleader had not 
been communicated to him, and that if 
he succeeds in establishing that fact the 
Court may. proceed on the basis that 
the service had not been effected on the 
client. Rule 5 comprises a provision of 
procedural and not of substantive law. 
All procedural laws are meant to sub- 
serve the interests of justice and not to 
frustrate the trial of cases on merits. 
Therefore, we reject the contention of 
Shri Choudhury that Rule 5 raises a 
conclusive and an irrebuttable presump- 
tion. 


20. This takes us to the consi- 
deration of the examination of the mate- 
rial on record to 
Shri A. Kalita is proved to have been 
served with the notice of the Court’s 
order dated 13-12-1965, and if so whe- 
ther he had communicated to Pulin Das 
that the next date fixed in the case was 
29th January, 1966. 


21. Respecting service of the no- 
tice on Shri A. Kalita reliance was 
placed by Shri Choudhury on a note in 
the order-sheet which states that on 25- 
12-1965 one Shri A. Kalita Advocate had 
seen the Court’s order (apparently dated 
13-12-1965). However. we have the 
sworn testimony of Pulin Das that he 
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cannot affirm that that note in the order= 
sheet bears the signature of Shri A. 
Kalita, his. Advocate. The decree-hol- 
der Rajendra Nath did not enter the 
witness box nor led any other evidence, 
Therefore, as at present, there is no evi- 
dence to take us to the conclusion that 
the aforementioned note was made by 
the defendant’s Advocate Shri A. Kalita 
or that it bears the latter’s signature 
If we do not take that note into con- 
sideration then there is no material to 
establish that notice had been served on 
the defendant’s Advocate. And if service of 
notice is not proved then the period of 
limitation for moving the application for 
setting aside the ex parte decree will 
begin to run from the date of knowledge 
of that decree on the part of Pulin Das. 
It is the case of Pulin Das that he learnt 
about the decree on 13th March, 1968, 
from one Haladhar Choudhury and this 
Haladhar Choudhury testified that it was 
he who had told Pulin Das on 13th 
March, 1968. that a decree had been 
passed against him. After close study of 
the statements of the two witnesses we 
feel satisfied that Pulin Das got know- 
ledge of the decree for the first time 
on 18th March, 1968, and since he mov- 
ed the application under Order 9, 
Rule 13, on 14th March, 1968. it was 
clearly within time, 


22. Relying on the decision in 
Mahendra Lal v. Ramprasad, AIR 1961 
Assam and Naga 80 Shri Choudhury 
submitted that respecting an application 
for setting aside an ex parte decree the 
Court has to look to the summons ori- 
ginally issued in the suit and not to any 
summons or notice issued subsequently 
when the suit after stay is revived. In 
the decision relied upon it was held by 
Mehrotra, J.. as he then was: "The 
summons which is referred to in Arti- 
cle 164 is the summons in the suit ït- 
self. Where the summons was duly 
served and the defendant appeared on 
the date of hearing of the suit but the 
matter remained pending and when after 
the lapse of 2 years the case was ordered 
to be put up for hearing fresh summons 
was not issued to the defendant and 
the suit was decreed ex parte. it can- 
not be said that the summons was not 
duly served within meaning of Column 3 
of Article 164 and hence, the starting 
point of limitation for setting aside the 
ex parte decree would be the date of 
the decree and not when the defendant 
had the knowledge of the decree,” 


No authority was cited by Mehrotra, 
J., in support of the view taken by him, 
nor Shri Choudhury could cite any other 
authority to buttress that view. With 
respect, we are unable to subscribe to the 
view taken in Mahendralal’s case. If 
the suit remains stayed for a certain 
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period and then-ft fs decreed ex parte 
without serving any notice of revival of 
the proceedings on the defendant, who 
had put in appearance before the suit 
was stayed in response to a summons 

served on him, it would be highly unjust 
to hold that the period for setting aside 
an ex parte decree passed in such a 
case shall begin from the date of the 
decree itself. The proper view to adopt 
in such circumstances is that the period 
of limitation begins to run from the date 
of the knowledge of the ex parte de- 
cree. We may add that in such a case 
the decree should and can be set aside 
by the Court even in exercise of its 
inherent powers under Section 151 of the 
Code, for a litigant. it is settled, should 
never suffer for any wrong done by the 
Court. AIR 1954 Assam 168, Asrab Ali 
vy. Manuhar Ali, is a 
authority of this Court for the proposi- 
tion that’ where the plaintiff obtains an 
ex parte decree without notice to the 
defendant and without disclosing to the 
Court the fact-of prior order of stay of 
proceedings, the Court would be justi- 
fied in setting aside the ex parte decree 
under its inherent powers even if the 
application to.set aside the decree is 
barred by limitation. We respectfully 
this rule enunciated by the 


table and just and our case falls within 
its ambit, since, as held above the ex parte 
decree was passed on 21-3-1966 without 
notice to the defendant. We may appro- 
priately mention that Pulin Das was ‘an 
Indian soldier when he filed the appli- 
cation for setting aside the ex parte de- 
cree and may further invite reference 
to Section 11 of ies Act which provides 
inter alia that in computing period of 
limitation prescribed by the Limitation 
Act for any suit, appeal or application 
to a Court. any party to which is or 
has been an Indian soldier, the period 
during which a soldier has been serving 
under any special conditions shall be ex- 
cluded. We need not develop this point 
further as we feel satisfied that for the 
other reasons stated above the ex parte 
decree passed against Pulin Das has to be 
set aside, : 


23. No other point was raised in 
unsel, . 


this Court by the parties’ co 


24. In the result, we allow this 
appeal and on quashing the impugned 
order dated 12-9-1968 set aside the ex 
parte decree dated 21-3-1966. The trial 
court.shall give an opportunity to the 
parties to file objections, if any. against 
the report of the ioner and will 
then dispose of the case afresh in the 
light .of its decision about Pio report, 
We made no order as to costs of 
appeal, 
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gao Settlement of Forest Coupes 

& by Tender System Rules 
1967) eat Rule 6 (4) (iv) — Rule is dir- 
ectory and not mandatory — Producing 
a. caste certificate from authority other 
than those mentioned specifically in the 
Rule was sufficient. compliance with the 
a, à 


The question nailer: any regue 
ment is mandatory or directory has to 
be decided not merely on the basis of 
any specific provision setting out the con~ 
sequences of omission to observe. that 
requirement but on a consideration- of 
the purpose for which that requirement 
has been laid down, particularly in the 
context of the particular provision and 
the general scheme thereof. 


On a consideration of the Settlement 
Rules and the scheme thereof, it is obvi- 
ous that the Legislature has provided 
for some concessions regarding earnest 
money ete. in Rules 5 and 11 in the 
cases of tenderers belonging to the Sche~ 
duled Castes, Scheduled Tribes and back- 
ward classes recognised by the State 
Government. This provision is in con= 
sonance with the spirit of directive prin- 
ciples contained in the Constitution it- 
self, The statutory provisions of Rules 11 
and 5 may be frustrated if Rule 6 (4) 
fiv} were to be interpreted rigidly and 
pedantically. The purpose of Rule 6 (4) 
(iv) is merely to find out whether a 


tenderer who claims himself to belong to 


any of the Scheduled Castes or Tribes 
or other backward classes really belongs 
to any of these classes, A strict con- 
struction of Rule 6 (4) (iv) would defeat 
the legislative intention . 


: In the instant case it is not disput- 
ed that Respondent No. 5 belonged to a 
backward class recognised by the State 
Government. He had specifically stated, 
so in his tender form and had also pro~ 
duced a certificate of caste-issued to 
him by the Sub Dy. Collector, Palashari 
Circle, of which admittedly he was resi- 
dent. Though the certificate produced 
was not a the authorities specifically 
mentioned in Rule 6 (4) (iv), consider- 
ing the Scheme of the Rules and the 
purpose of the said Rule, it has to be 
held that there was sufficlent compliance 
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with Rule 6 (4) (iv), if not in Hts letters, 

in its spirit and intendment. AIR 1962 

SC 1694 and AIR 1965 SC 895 Rel. on. 

(Paras 5, 8) 

Caseg Referred: Chronological Paras 
AIR 1965 SC 895 = (1965) 1 SCR 
970, Raza Buland Sugar Co. Ltd.. 
Rampur v. Municipal Board, 


Rampur 

‘AIR 1962 SC 1694 = (1963) 1 SCR 
98, Collector Monghyr v. Keshav 
Prasad Goenka 7 


_ J. P. Bhattacharjee. S. N. Medhi and 
P, C. Kataky, for Petitioner; T. N. Singh, 
as Govt. Advocate, B. M. Goswami, G. C. 
Medhi and M. M. Bhattacharjee, for Res- 
pondents. 


PATHAK, J.:— The petitioner sub- 
mitted a tender for settlement of No. S/ 
25 Tarabari R. F. Coupe No. 20 of 1970- 
71 under Singra Range in pursuance of 
a sale notice dated 20-10-1970 issued by 
the Divisional Forest Officer, South Kam- 
rup Division, Gauhati. He offered a sum 
of Rs. 13,175/-. Some other tenderers 


including Respondent No. 5 also submit-" 


ted tenders for settlement of the said 
coupe. Respondent No, 5 offered Rupees 
18,888/-, which was the highest offer. 
The Conservator of Forests, by his order 
dated 19-2-1971, settled the coupe in 
question with Respondent No. 5 at his 
tendered amount of Rs, 18,888/-. 
petitioner preferred an appeal before the 
Governor of Assam against the said set- 
tlement made by the Conservator of 
Forests on several grounds, The Gover- 
nor of Assam by order dated 4-6-1971 re- 
flected the appeal and upheld the settle- 
ment made by the Conservator of For- 
ests in favour of Respondent No. 5. By 
this writ petition the petitioner has chal- 
lenged the said order of settlement pass- 
ed by the Conservator of Forests and 
affirmed by the Governor of Assam, on 
appeal. 

2. Mr. J. P. Bhattacharjee. the 
fearned counsel appearing for the peti- 
tioner submits that the tender submitted 
by Respondent No. 5 was not a valid ten- 
der in the eye of law and therefore the 
settlement made in favour of Respond- 
ent No. 5 by the authority concerned 
was without jurisdiction. The learned 
counsel further submits that the settle- 
ment made in favour of Respondent 
No, 5 by the authority concerned be- 
ing in clear violation of the provisions of 
the settlement rules, the authority con- 
cerned committed manifest error of law 
in settling the coupe with Respondent 
No. 5 and therefore the impugned order 
of settlement is liable to be quashed. 


3. The learned counsel for the 
petitioner in support of his above sub- 
missions contends that the Respondent 
No. 5 failed to enclose a caste certificate 
with the tender as required under 
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settlement rules, in order to support his 
claim that he belonged to.a preferenti 
class. It is submitted that the settle- 
ment rules regarding tender having been 
not complied with, there was no | valid 
tender and the authority ought to have 
refused to accept the tender of Respon- 
dent No. 5. is connection the 
learned counsel has referred to Rule 6 
(4) (iv) of the Assam Settlement of 
Forest Coupes and Mahals by Tender 
System Rules, 1967 which rules ad- 
mittedly govern the case before us, 
Rule 6 (4) may be set out: 

"6 (4) The tender shall be accom- 
panied with the following documents, 
namely,— 

(i) a copy of the treasury challan 
or a bank draft evidencing deposit of 
the prescribed earnest money. 

(ii) an up-to-date income-tax clear- 
ance certificate, 

(iii) If a tender is submitted on be- 
half of a Co-operative Society. ora Firm 
or a Joint Stock Company, then in addi- 
tion to the requirements of (I) and (If) 
above,— the original or certified copy 
of the registration certificate of the 
society or the firm or the company given 
by the respective Registrar in Assam, 
and the copy of the resolution authoris- 
ing the person who signs the tender to 
manage the business of such society 
firm or company on its behalf, and to 
undertake the liabilities as a tenderer on 
behalf of the society, firm and company 
and information regarding authorised, 
subscribed and paid-up capital of the 
concern. 

(iv) If the tender is submitted by a 
person belonging to any of the Sche- 
duled Castes, Scheduled Tribes or other 
Backward Classes, then in addition to 
the requirements of (i) to (iii) above, 
the original or certified copy of the 
certificate in support of the claim to 
belong to such community from the De- 
puty Commissioner of the District or 
the sub-divisional Officer of the Sub- 
division within whose territorial jurisdic~ 
tion the tenderer permanently resides. 

(v) Documents evidencing financial 
soundness of the tenderer: 


Provided that such documentary evi- 
dence shall not be necessary in case of 
a tenderer who has been registered 
under any rule prescribed by the State 


Government for registration of forest 
contractors, but in such case he shall 
furnish the particulars of his. registra- 


tion.” 
In this connection Rule 7 may also be 
read:— 

“7. Any other conditions not incon- 
sistent with the rules. —The Authority 
calling for tender’ may call for any 
other particulars from the Intending 
tenderer with a view te identifying the 
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tenderer or to eliciting information about 
his financial soundness.” 


4. From the original tender filed 
by Arun Kumar Das, Respondent No, 5 
in the case, it is found that in his tender 
he stated that Backward community 
certificate was . filed already. He also 
stated that he placed Bank Draft No: C/D 
199280/71/99 dated 18-1-71 of Assam 
Co-operative Apex Bank, as evidence of 
earnest money deposited. The other 
documents mecessary under the Rules 
were also filed, It is not disputed that 
Respondent No. 5 deposited the earnest 
money as required by Rule 5 (1) and (2). 
It is also not disputed that Arun Kumar 
Das, Respondent No. 5 belongs to other 
backward class, his sub-caste being 
“Kumar”. 


5. On consideration of the Rules 
and the scheme thereof. it is found that 
the Legislature under Rules 5 and 11 
has provided for some concession regard- 
ing earnest money and the amount on 
which the coupe or mahal may be settl- 
ed in the cases of tenderers belonging to 
the scheduled castes, scheduled tribes 
and the backward classes recognised by 
the State Government. This provision 
for concession is no doubt in the spirit 
of the directive principles contained in 
the Constitution itself, The salutory 
purpose of Rules 5 and 11 may not be 
allowed to be frustrated by interpreting 
Rule 6 (4) (iv) of the Rules in a rigid 
and pedantic way. The purpose of 
Rule 6 (4) (iv) „is to find whether a 
tenderer. who claims himself to belong 
to any of the scheduled castes, scheduled 
tribes or other backward classes really 
belongs to any of these classes. In the 
instant case it is not disputed that Res- 
pondent No, 5 belongs to a backward 
class recognised by the State Govern- 
ment. Moreover in the tender itself 
Respondent No, 5 stated that the back- 
ward community certificate had already 
been filed and ‘along with the tender we 
find a certified copy of this certificate 
issued by the Sub-Deputy Collector. 
Palasbari Circle, testifying that Respon- 
dent No. 5 Arun Kumar Das, son of shri 
Narayan Kumar Das belongs to other 
backward class, his sub caste being 
‘kumar. Of course. Rule 6 (4) (iv) re- 
quires that such a certificate should be 
either from the Deputy Commissioner of 
the District or the Sub-divisional Offi- 
cer of the Subdivision within whose 





territorlal jurisdiction the tenderer 
permanently resides. Any way, when 
Respondent No, 5 stated in his tender 


itself that he had already filed a back- 
ward community certificate and he also 
produced in fact a true copy of such 
certificate issued by the Sub-Deputy 
Collector. Palasbari Circle. P. O. Palas- 
bari, and Respondent No. 5 is found to 
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be a resident of Palasbarj itself. are in- 
clined to hold that there is substantial 
compliance with Rule 6 (4) (iv) of the 
said Rules in the instant case, We also 
find from the original tender filed by 
Rohit Chandra Das (Mali) that he filed 
along with the tender a certificate show- 
ing that he belonged to the scheduled 
caste and that certificate is also found to 
be issued by the President, All Assam 
Scheduled Caste Association, Gauhatt?, 
District Branch, This certificate also 
does not appear to be issued by the Dex 
puty Commissioner or the Sub-divi- 
sional Officer. 


6. On consideration of the mate< 
rials on record and the relevant rules, 
we are Satisfied that the Governor of 
Assam by holding that the tender of 
Respondent No, 5 was quite regular. did 
not commit any error of law apparent 
on the face of the record. 


7: Mr, J. P. Bhattacharjee, the 
learned counsel for the petitioner sub- 
mits that Rules of procedure are laid 


down for being obeyed and not for be- 
ing violated and if the Rules of proce~ 
dure are not obeyed, then justice will 
suffer. In this connection the following 
observations of the Supreme Court in 
the case of Collector of Monghyr v. 
Keshab Prasad Goenka, AIR 1962 SC 
1694 at p. 1701 may be considered:— 


“The question whether any re- 
quirement is mandatory or directory has 
to be decided not merely on the basis of 
any specific provisions which, for inst- 
ance, sets out the consequences of the 
omission to observe the requirement, bué 
on the purpose for which the require~ 
ment has been enacted, particularly in 
the context of the other provisions of 
the Act and the general scheme thereof.” 
In Raza Buland Sugar Co. Ltd. v, The 
Municipal Board, Rampur (AIR 1965 SC 
895) the majority of the Hon’ble Judges 
of the Supreme Court observed as 
follows:— 


“The question whether a particular 
provision of a statute which on the face 
of it appears mandatory inasmuch as it 
uses the word “shall” or is merely direc« 
tory cannot be resolved by laying down 
any genera] rule and depends upon the 
facts of each case and for that purpose 
the object of the statute in making 
the provision is the determining factor, 
The purpose for which the provision has 
been made and its nature, the intention 
of the legislature in making the provi- 
sion, the serious general inconvenience 
or injustice to persons resulting from 
whether’ the provision Is read one way. 
or the other, the relation of the particu- 
lar provision to other provisions dealing 
with the same subject and other conside~ 
Tations which may arise on the facts of 
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a particular case including the language 
of the provision. have all to be en 
into account in arriving at the _ conclu- 
sion whether a particular provision is 
mandatory or directory.” 

x Considering the scheme of the 
Rules, the purpose of Rule 6 (4) (iv) and 
the other relevant considerations as 
observed by the Supreme Court in this 
regard, we are constrained to hold 
Rule 6 (4) (iv) to be directory. 

9. In the result we find that this 
petition has no substance and itis re- 
fected. The Rule is discharged. We 
make no order as to cost. The stay 
order is vacated. 

J, :— 10. I agree. 


D. M. SEN, 
Rule discharged. 
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M. C. PATHAK AND D., M. SEN, JJ. 
Samsul Huda, Petitioner v. M/s. 
London and Lancashire Insurance Co. 
Ltd. and others Opposite Parties, 


Civil Rule No, 351 of Bate and M. A. 
(F) 13 of 1970, D/- 17-3-19 


Motor Vehicles Act sp S. 110-B 
sw Assam Motor Accidents Claims Tri- 
bunal Rules (1960), Rules 16, 17, 20 — 
Claims Tribunal has no jurisdiction to 
dismiss a claims application for default 
of appearance, 

A perusal of Section 110-B of the 
Motor Vehicles Act, 1939 with Rules 6 
to 17, 20 of the Assam Claims Tribunal 
Rules 1960 makes it clear that a Claims 
Tribunal has no jurisdiction to dismiss 
a case for default or in other words it 
has no jurisdiction to refuse to give an 
award, where it has not dismissed the 
claims petition summarily in conformity 
with Rule 5 

Rule 20 generally applies certain 
specific provision of the C. P. Code, in- 
cluding Order 9 thereof, to the pro- 
ceedings before the Claims Tribunal; it 
does not provide, however, that after 
framing of the issues under Rule 16 a 
claims petition may be dismissed for 
default without complying with Rules 17 
and 19. The Claims Tribunal must hold 
the inquiry into the claim and there is 
no scope for dismissal of the claim for 
default at this stage, 


In refusing to decide the issues and 
make an award, the Claims Tribunal in 
the instant case failed to exercise juris- 
diction vested in it under Section 110-B 
and the rules framed thereunder. AIR 
1969 SC 1068, Applied. 

(Paras 11, 12, 13) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1068 = 1969-1 SCC 
591, Commr, of Incometax v. 
Chinniappa Mudaliar 
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J. N. Sarma and K., C. Mahanta, for 
Petitioner in C. R. 351 of 1970 and for 
Appellant in M. A. (£) 13 of 1970; S. N. 
Bhuyan and D. P. Chaliha, for Opposite 
Parties in C. R. 351 of 1970. 

PATHAK, J.:— The petitioner's 
brother Abdul Mannan died of motor 
accident on 2nd January, 1966 on the 
South Trunk Road in front of the Arts 
building of the Gauhati University. 
Jalukbari. The deceased was a post gra- 
duate student of the Gauhati Univer- 
sity. The petitioner along with pro forma 
opposite parties Nos, 4 to 12 filed a 
claim petition under Section 110-A of 
the Motor Vehicles Act, 1939 before the 
Motor Accidents Claims Tribunal, Assam. 
On 24th April, 1967 the claimant filed 
written up processes for service of sum- 
monses on the witnesses. The claimant 
also prayed that 3 of the witnesses, 
namely, the Vice Chancellor, the Regis- 
trar and a Professor of the Gauhati 
University might be examined on com- 
mission. The Claims Tribunal did not 
pass any order on that petition, but 
observed that the prayer might be con- 
sidered later. Later on, the case was 
transferred to the file of District Judge, 
L. A. D. Gauhati, who was appointed 
the Claims Tribunal and it was re- 
numbered as MAC 29 of 1968. The case 
was fixed for hearing on 30th June, 1969. 
The claimants filed an application on 
26th June, 1969 praying for an adjourn- 
ment of the hearing fixed on 30th June, 
1969. In their application the claimants 
stated that due to illness of the peti- 
tioner who was conducting the case on 
behalf of the claimants they could not 
take steps in the case as ordered by 
the Court and it was also stated that 
most of the witnesses. were students of 
the Gauhati University, who had gone 
away after completion of their studies 
and as such the claimants required some 
time to collect the present addresses of 
the witnesses. The learned Claims Tri- 
bunal ordered on 26th June, 1969 to put 
up the petition with record on the date 


fixed ie., 30th June, 1969. Due to ill- 
ness the petitioner could not stay at 
Gauhati till 30th June, 1969 and left 


for Nowgong and he failed to come on 
30th June, 1969 to take steps and his 
lawyer prayed for an adjournment, but 
the same was rejected and the case was 
dismissed for default. 


2. It is stated that the petitioner 
was lying ill at his house in Nowgong 
and he recovered from his illness some- 
time on 6th August, 1969 and he receiv- 
ed a letter from his advocate on 7th 
August, 1969 from which he could learn 
about the dismissal of the case for de- 
fault, He came to Gauhati and on 11th 
August, 1969 filed a petition under 
Order 9, Rule 9 read with Section 151 
of the Civil Procedure Code for setting 
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aside the order of dismissal and for 
restoration of the case to the file. The 
Petition was supported by an affidavit 
sworn by the present petitioner, He 
also filed another application with aff- 
davit praying for condonation of the 
delay in filing the application for res- 
toration of the case. The learned Claims 
Tribunal fixed 26th November, 1969 
for hearing the petition for condonation 
_of delay. On 26th November 1969 the 
petition was dismissed as the petitioner 
was found absent on call at 12 O’clock. 

the same date i e., 26th November, 
1969 the petitioner filed an application 
at 2-15 P.M. stating that while coming 
in a jeep from Nowgong to attend the 
court, the jeep went out of order on 
the way and he was unable to attend 
the Court in time and so he prayed that 
the case might be revived for the ends of 
justice. A copy of the same ig An- 
nexure D to the present petition. By 
his order dated 23rd December, 1969 the 
learned Claims Tribunal rejected the 
petition. 

3. The petitioner then filed an 
appeal against the order dated 30th 
June, 1969 passed by the learned Claims 
Tribunal ana Ri appeal has been num- 
bered as A. (F) 13 of 1970, 


4. T present petition under 
Article 226 read with Article 227 of the 
Constitution of India has also been filed 
against the order dated 30th June, 1989 
passed by the learned Claims Tribunal 


5. It is submitted by Shri J. N. 
Sarma, the learned counsel for the peti- 
tioner, that the order dated 30th June, 
1969 passed by the learned Claims Tri- 
bunal dismissing the claim petition for 
default was without jurisdiction and that 
the learned Tribunal refused to exer- 
cise jurisdiction vested in it under Sec- 
tion 110-B of the Motor Vehicles Act, 
1939, and as such the impugned order 
dated 30th June, 1969 should be quash- 
ed and appropriate direction should be 
issued to the learned Claims Tribunal 
to dispose of the matter in accordance 
with law. 


6. Shri S. N. Bhuyan, the learn- 
ed counsel appearing for the opposite 
parties Nos. 1 and 2 submits that the 
application under Articles 226 and 227 
of the Constitution is not maintainable 
because of waiver. The learned counsel 
for the opposite parties Nos, 1 and 2 sub- 
mits that the order dated 30th June, 
1969 merged with the order dated 28-1- 
1969 and 23-12-1969 passed by the learn- 
ed Claims Tribunal and therefore the 
present application was not maintain- 
able. The learned counsel for the op- 
posite parties then submits that the 
Claims Tribunal has jurisdiction to dis- 
miss a claims petition for default inas- 
much as Order 9 of the Civil Procedure 
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Code has been made applicable to such 
proceeding under the Rules made unden 
the Motor Vehicles Act. That the im« 
pugned order being within jurisdiction 
there is no ground for interference with 
it in a petition under Articles 226/227 
of the Constitution. The learned coun- 
sel for the opposite parties lastly sub- 
mits that the onus of proving the claim 
rests on the claimants and they having 
failed to establish the claim by adduc~ 
ing any evidence, they were not entitle 
ed to any remedy under this writ petis 
ton, 


7. In view of the submissions 
made on behalf of the learned counsel 
of both the parties, the point that arises 
for consideration is whether the claims 
Tribunal under the Motor Vehicles Act 
hag jurisdiction to dismiss a claims peti- 
tion for default without holding an en- 
quiry as required under Section 110-B 
of the Motor Vehicles Act. 


The relevant provisions of the Motor 
Vehicles Act and the Rules framed 
thereunder may now be considered. 


8. Section 110 provides for cons 
stitution of Motor Accidents Claims Tri- 
bunal for the purpose of adjudicating 
upon a cl for the compensation in 
respect of .accidents involving death of, 
or bodily injury to, persons arising ouf 
of the use of motor vehicles or damages 
to any property of a third party so 
arising or both. 


Section 110-A lays down about the 
person who is entitled to make the ap- 
plication for compensation, the particu- 
lars to be stated in the application, the 
Claims Tribunal to whom, and the period 
of limitation within which such appli- 
cation is to be made, 5 
Section 110-B may be quoted: 


“110-B. Award of the Claims Tribu 
nal—On receipt of an application for 
compensation made under Section 110-A, 
the Claims Tribunal shall after giving 
the parties an opportunity of being 
heard, hold an inquiry into the claim 
and may make an award determining 
the amount of compensation which ap- 
pears to it to be just and specifying the 


person or persons to whom compensa- 
tion shall be paid; and in making the 
award the Claims Tribunal shall spe- 


cify the amount which shall be paid by 
the insurer or owner or driver of the 
vehicle involved in the accident or by 
all or any of them, as the case may be.” 
Section 110-C reads as follows: 

"110-C. Procedure and powers of 
Claims Tribunals— 


(1) In holding any inquiry under 
Section 110-B, the Claims Tribunal may, 
subject to any rules that may be made 
in this behalf follow such summary 
procedure as it thinks fit, 
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(2} The Claims Tribunal shall have 
all the powers of g Civil Court for the 
purpose of taking evidence on oath and 
of enforcing the attendance of witnesses 
and of compelling the discovery and 
production of documents and material 
objects and for such other purpose as 
may be prescribed and the Claims Tri- 
bunal shall be deemed to be a Civil 
Court for all the purposes of Section 195 
and Chapter XXXV of the Code of Cri- 
minal Procedure, 1898 (5 of 1898). 

(2-A) Where in the course of any 
pay: the Claims Tribunal is satisfied 

at— 

(i) there is collusion between the 
person making the claim and the per- 
sons against whom the claim is made, or 

(ii) the person against whom the 
pee is made has failed to contest the 


aim, 

it may, for reasons to be recorded by it 
in writing direct that the insurer who may 
be liable in respect of such claim, shall 
be impleaded as a party to the proceed- 
ing and the insurer so impleaded shall 
thereupon have the right to contest the 
claim on all or any of the grounds that 
are available to the person against whom 
the claim has been made, 

(3) Subject to any rules that may 
be made in this behalf the Claims Tri- 
bunal may, for the purpose of adjudi- 
cating upon any claim for compensation, 
chose one or more persons possessing 
special knowledge of any matter rele- 
vant to the inquiry to assist it in hold- 
ing the inquiry. 

110-F reads as follows: 
_ “110-F. Bar of jurisdiction of Civil 
Courts. 

Where any Claims Tribunal has 

been constituted for any area, no Civil 
Court shall have jurisdiction to enter- 
tain any question relating to any claim 
for compensation which may be adjudi- 
cated upon by the Claims Tribunal for 
that area, and no injunction in respect 
of any action taken or to be taken by 
or before the Claims Tribunal in res- 
pect of the claim for compensation shall 
be granted’ by the Civil Court. 
Section 111-A deals with the power. of 
the State Government to make rules 
for the purpose of carrying into effect 
the provisions of Sections 110 to 110-E, 
and in particular, to provide for all or 
any of the matters mentioned in cla- 
uses (a) to (e) of the section. 

9. Under Section 111-A of the 
Motor Vehicles Act, 1939 the State Gov- 
ernment has made Rules which are 
called the Assam Motor Accidents Claims 
Tribunal Rules. 1960. Rule 4 of the 
said Rules reads as follows:— 


“4. Examination of applicant :— On 
receipt of an application under Rule 3, 
the Claims Tribunal may examine the 
applicant on oath, and the substance of 
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such examination, if any, shall be re- 
duced to writing. 

Rule 5 jays down the procedure for 
summary al of an application for 
compensation. 

Rule 6 deals with notices to the 
owner of the motor vehicle involved in 
the accident and its insurer. 

Rule 7 deals with written statements 
that may be filed by the owner of the 
motor vehicle and the insurer, and also 
the procedure when the claim is tender- 
ed but no written statement is filed. 

Rule 8 provides for issue of sum-~ 
monses to witnesses on payment of costs 
involved. 

Rule 9 provides for appearance of 
legal practitioner. 

Rule 10 provides for local inspection 
by the Claims Tribunal and for examin- 
ing any person likely to be able to give 
information relevant to the proceeding. 

Rule 11 provides that the Claims 
Tribunal may if it thinks necessary, re- 
quire the vehicle involved in the ac- 
cident to be produced by the owner for 
inspection at a particular time and place. 

Rule 12 provides that the Claims 
Tribunal during a local inspection or at 
any other time, save at a formal hear- 
ing of a case pending before it, may 
examine summarily any person likely to 
be able to give information relating to 
such case, whether such person has 
been or is to be called as a witness in 
the case or not, and whether any or all 
of the parties are present or not. The 
witness examined under these provisions 
shall not be administered an oath, 

Rule 13 provides that on examina- 
tion of such witness a brief memoran- 
dum of substance of the evidence of 
such witness shall form part of the re- 


rds. . 

Rule 14 provides for 
of hearing. 

Rule 15 provides that the Claims 
Tribunal, if found necessary, co-opt, one 
or more persons possessing special know- 
ledge with respect to any matter rele~ 
vant to the inquiry. 

Rule 16 reads as follows :— 

“16. Framing of issues:— After 
considering any written statement, the 
evidence of the witnesses examined and 
the result of any local inspection, Claims 
Tribunal shall proceed to frame and 
record issues upon which the right deci- 
et of the case appears to it to de- 


Rule 17 reads as follows:— 


"17, Determination of issues:— After 
framing of the issues, the Claims Tri- 
bunal shall proceed to record evidence 
thereon which each party may desire to 
produce.” 

Rule 19 reads as follows :— 

“19. Judgment and award of com~ 

pensation :— 


adjournment 
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The Claims Tribunal, in passing 
orders shall record concisely in a judg- 
ment the findings on each of the issues 
framed and the reasons for such find- 
ings and make an award specifying the 
amount of compensation to be paid by 
‘the insurer and also the person or per- 
sons to whom compensation shall be 
paid, 

(2) Where compensation is awarded 
to two or more persons, the Claims Tri- 
bunal shall also specify the amount pay- 
able to each of them.” 

Rule 20 reads as follows :— 

"20. Code of Civil Procedure to ap- 
ply in certain cases:— The following 
provisions of the first schedule to the 
Code of Civil Procedure, 1908, shall so 
far as may be, apply to proceedings be- 
fore the Claims Tribunal, namely, 
Order V, Rules 9 to 13 and 15 to 30; 
Order IX, Order XIII, Rules 3 to 10; 
Order XVI, Rules 2 to 21; Order XVI; 
and Order XXIII, Rules 1 to 3.” 

10. Chapter VIII of the Motor 
Vehicles Act, 1939 deals with insurance 
of motor vehicles against third party. 

10-A. Section 110-B clearly lays 
down that no receipt of an application 
for compensation made under Sec. 110-A, 
the Claims Tribunal shall, after giving 
the parties an opportunity of being 
heard, hold an inquiry into the claim 
and may give award determining the 
compensation which appears to be just 
and specifying the person or persons to 
whom compensation shall be paid. On 
a careful consideration of the language 
of Section 110-B and the scheme of 
Chapter VIII of the Motor Vehicles Act 
and the rules framed thereunder, we 
are clearly of the opinion that the 
Claims Tribunals after giving the par- 
ties an opportunity of being heard shall 
hold an inquiry into the claim and make 
an award determining the amount of 
compensation which appears to be just. 

11. Under clause (b) of S. 111-A, 
the State Government may make Rules 
regarding the procedure to be followed 
by the Claims Tribunal in holding an 
enquiry under Chapter VIII of the Act. 

Clause (c) of Section 111-A provides 
that the State Government may make 
rules regarding the powers vested in a 
Civil Court which may be exercised by 
a Claims Tribunal. 


Relying on clause (c) of S. 111-A 


and Rule 20 made thereunder the learn- 
ed counsel for the owner of the motor 
vehicle and the Insurer submits that 
since Order 9, Civil Procedure Code is 
made applicable to such inquiry, the 
Claims Tribunal has jurisdiction to dis- 
miss the claim petition for default, 
Rule 20 however lays down that 


the provisions of the Civil Procedure 
Code mentioned in the said Rules shall 
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apply in so far as applicable. There is 
no provision for dismissal of a claim 
petition for default in the Act. Under 
Rule 5 of the Rules, the Claims Tribu- 
nal may dismiss an application summa- 
rily, if for reasons to be recorded, it is 
of the opinion that there are no suff- 
cient grounds for proceeding therewith. 
If the application is not dismissed sum- 
marily under Rule 5, the Claims Tribu- 
nal has to proceed as provided by the 
subsequent Rules. On a careful consi- 
deration of the language of Section 110-B 
read with Rr, 6 to 17 we are of the opi- 
nion that after the issues are framed 
following the procedure prescribed under 
the Rules, the Claims Tribunal has no 
jurisdiction to dismiss the case for de- 
fault or in other words it has no juris- 
diction to refuse to give an award. In 
any view of the matter, when the Claims 
Tribunal in conformity with Rule 5 has 
not dismissed the claim petition sum- 
marily but has framed the issues in 
conformity with Rule 16, it has to pro- 
ceed with the case, hold the enquiry 
and decide the issues notwithstanding 
the default of either party. This view 
in our opinion is in accordance with 
the decision in the Commr. of Income- 
tax v. Chenniappa Mudaliar, (1969) 1 
SCC 591 = (AIR 1969 SC 1068) which 
has interpreted Section 33 (4) of the 
Indian Income-tax Act, 1922 and de~ 
clared Rule 24 of the Appellate Tribu- 
nal Rules, 1946 ultra vires the Section 33 
(4). Section 33 (4) of the Indian In- 
come-tax Act, 1922 reads as follows :— 

“The appellate Tribunal may after 
giving both parties to the appeal an 
opportunity of being heard, pass such 
orders thereon as it is fit, and shall com- 
municate any such orders to the as- 
sessee and to the Commissioner”. 

Rule 24 of the appellate Tribunal 
Rules was in the following terms :— 

"24. Where on the day fixed for 
hearing or any other day to which the 
hearing may be adjourned, the appel- 
lant does not appear when the appeal 
is called on for hearing, the Tribunal 
may, in its discretion, either dismiss the 
appeal or may hear it ex parte”, 

Rule 24 was subsequently amended in 
the following shape :— 

“Where on the day fixed for hear- 
ing or any other day to which the hear- 
ing may be adjourned, the appellant 
does not appear when the appeal is 
called on for hearing, the Tribunal may 
dismiss for default”. 

After considering the provisions of Sec- 
tion 33 (4) and Rule 24, the Supreme 
Court observed as follows:— 

“Assuming that for the aforesaid 
reasons the Appellate Tribunal is com- 
petent to set aside an order dismissing 
an appeal for default in exercise of its 
inherent power there are serious diffi. 


1972 


culties in upholding the validity of 
Rule 24. It clearly comes into conflict 
with sub-section (4) of Section 33 and 
in the event of repugnancy between the 
substantive provisions of the Act and 
Rule it is the Rule, which must give 
way to the provisions of the Act. We 
would accordingly affirm the decision of 
the Special Bench of the High Court 
and hold that the answer to the ques- 
-tion which was referred was rightly 
given in the affirmative”. 

The question that was answered in the 
affirmative by the Supreme Court was: 
Whether Rule 24 of the Appellate Tri- 
bunal Rules, 1946 in so far as it enables 
the Tribunal to dismiss an appeal for 
default of appearance was ultra vires pro- 
visions of Section 33 of the Income-tax 
Act, 1922, 

12. In the instant case no doubt 
Rule 20 of the Assam Motor Accidents 
Claims Tribunals Rules is not challeng-~ 
ed as ultra vires Section 110-B of the 
Motor Vehicles Act. But it must be 
remembered that Rule 20 does not lay 
down that after the issues are framed 
in the case in accordance with Rule 16, 
the Claims Tribunal may dismiss the 
application for compensation for de- 
fault of either party. Rule 20 general- 
ly lays down that these provisions of 
Order 9 of the Civil Procedure Code 
may be applicable in so far as they may 
be made applicable. Rule 20 does not 
provide that after framing of issues 
under Rule 16 an application may be 
dismissed for default without comply- 
ing with Rules 17 and 19. Section 110 
enjoins a duty upon the Claims Tribu- 
nal to adjudicate upon the claim for 
compensation. Section 110-B provides 
that the Claims Tribunal on receipt of 
an application for compensation, shall, 
after giving the parties an opportunity 
of being heard, hold an inquiry into 
the claim and make an award determin- 
ing the amount of compensation under 
Rule 5 there may be a case of summary 
dismissal of an application but if the 
application is not dismissed summarily 
under Rule 5 and the proceeding is con- 
tinued in accordance with the subsequent 
rules and ultimately issues are framed 
under Rule 16, the Claims Tribunal must 
decide the issues and give its findings 
thereon in its judgment as provided by 
Rules 17 and 19. In other words the 
Claims Tribunal must hold the enquiry 
into the claim and there is no scope 
for dismissal of the claim for default 
at this stage. 


13. On the facts also It appears 
that the case was fixed for hearing on 
80-6-1969 and the claimants filed an 
application on 26-6-1969 for adjourning 
the hearing of the case fixed on 30-6- 
1969. On 30-6-1969 the counsel for the 
claimants filed his hajira and an appli- 
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cation on behalf of the opposite parties 
also was filed to the effect that the case 
should be proceeded with and disposed 
of expeditiously. In the circumstances 
we hold that the Claims Tribunal in 
dismissing the claim petition for default 
acted without jurisdiction. In refusing 
to decide the issues and make an award, 
the Claims Tribunal in the instant case 
failed to exercise jurisdiction vested in 
it under Section 110-B and the rules 
framed thereunder. 

14. In the result we quash the 
impugned order dated 30-6-1969 and 
direct the Claims Tribunal to proceed 
with the case in accordance with law 
after giving opportunities to the parties 
to produce evidence if they so desire. 
The petition is accordingly allowed and 
the Rule is made absolute, In the facts 
and circumstances of the case however 
we make no order as to costs. 

_ 15 In view of our decision m 
this Rule no order is necessary in M. A. 


(E) 13 of 1970, 
Rule made absolute. 
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P. K. GOSWAMI C, J. AND 
M. C. PATHAK, J. 

Must, Jalika Bibi and another, Peti= 
tioners v. The State of Assam and others, 
Respondents, 

Civil Rule No. 1090 of 1969, D/- 
25-4-1972. . 

Assam State Acquisition of Zamin- 
dari Act (18 of 1951), Ss. 2 (ja), 3, 4 (6) 
and 8 (2) — Eviction of raiyats or ten- 
ants under erstwhile landlord — Enquiry 
— Necessity of. 

Although under Section 3, the ae- 
quired estate vests in the Government 
absolutely free from all encumbrances, 
the definition of ‘encumbrance’ in Sec- 
tion 2 (ja) shows that the rights of a 
raiyat or a non-agricultural tenant are 
preserved. Therefore, whereupon a show 
cause notice in Form A of the Rules the 
petitioners lodged objections that they 
were holding land and cultivating it 
since long, the Deputy Commissioner can~ 
not pass an order under Section 8 (2) 


without holding proper enquiry. 
(Para 2) 

J. P. Bhattacharjee and M. S§, 
Rahman Advocates, for Petitioners: P. C. 
Kataki and S. Ali, Advocates, for Res- 
pondents. . 

GOSWAMI, C. J.:— The State Gov-~ 
ernment acquired the zamindari of what 
is described as Hasanpur Estate under 
Section 3 (1) of the Assam State Acquis 
sition of Zamindaris Act, 1951, as am- 
ended, on 24-3-1960. The petitioners 
along with the opposite parties 6 to 19 
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claim to be in possession of the land by 
cultivating different varieties of paddy 
thereon as raiyats under the erstwhile 
proprietors of Hasanpur Estate. They 
' Were paying rent regularly to the erst- 
while proprietors since the year 1356 
_ B. S. corresponding to 1949. They also 
state that they had got rent receipts from 
their landlord. After the land vested in 
the Government under Section 4 of the 
Assam State Acquisition of Zamindaris 
Act, hereinafter referred to as ‘the Act’, 
the Manager of the Acquired Estate re- 
ceived rent from the petitioner as will 
appear from Annexure T’ to the petition 
at page 31. This rent was realised by 
the Manager of the Acquired Estate on 
28-3-1961. There was some objection 
from the Anchalik Panchayat and it is 
said that certain enquiries were made. 
Even an application under Section 144, 
Criminal P. C. was made at the instance 
of the Panchayat President which, how- 
ever, was not pursued. In the above 
background the petitioner received a 
notice dated 23-7-1968 from the Addi- 
tional Deputy Commissioner, Silchar. pur- 
ported to be made under Section 8 (2) 
of the Act. This notice was in Form A 
of the Rules as Section 8 (2) provides 
for a notice to precede eviction. The 
petitioners lodged objection to the notice 
and stated that they were holding the 
land and cultivating the same for a num- 
ber of years from the proprietor by pay- 
ing rent to him. Even so, the Additional 
Deputy Commissioner, who treated this 
show cause notice of the petitioners as a 
miscellaneous appeal, disposed of the same 
on 14-10-1969 rejecting the same by a 
very short order, The order shows that 
the Additional Deputy Commissioner was 
taking note of the report furnished by 
the Subdivisional Officer, Karimganj and 
the copy of the Khatian and also a letter 
of the Revenue Officer and Settlement 
Officer, Karimganj to the President, 
Badarpur Anchalik Panchayat. It does 
not appear from the order what these 
reports contained but he appears to be 
satisfied therefrom and the objection was 
held to be untenable. It is against these 
two orders dated 23-7-1968 and 14-10- 
1969 that the Rule was obtained by the 
petitioners on 17-11-1969. This Court 
stayed the eviction and further proceed~ 
ings when it issued Rule nisi. 


2. The question that comes up for 
consideration is whether the notice, which 
is purported to be one under S. 8 (2) of 
the Act, is valid against the petitioners 
who claim themselves as ralyats or ten- 
ants under the erstwhile landlord. In 
order to appreciate this question it is ap- 
propriate to notice some provisions of 
this Act. Section 3 provides for a noti- 
fication declaring the vesting of the estate 
or tenure in the State under the Act. 
Section 4 (1) reads as under:— 
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“Notwithstanding anything contained 
in any law for the time being in force 
or in any agreement or contract, express 
or implied, on the publication of the 
notification referred to in sub-section (1) 
of S. 3, all rights and interests of the 
proprietor or the tenure-holder named in 
the said notification in the estate or the 
tenure including his interests (i) in land 
with its sub-soil and mines and minerals, 
(ii) in forests and fisheries (iii) in hats; 
bazars and ferries together with the right 
to realise tolls from them, (iv) in any 
building or part of a building used pri- 
marily as office or cutcherry for collec 
tion of rent of such estate or tenure and 
(v) his rights to realise rent, royalty, 
cess, fees and tolls in respect of any such 
interests, shall, save as otherwise ex- 
pressly provided in this Act, cease and 
such estate or tenure including such 
rights shall vest absolutely in the State 
free from all encumbrances in accordance 
with the provisions of this Act with 
effect from the first day of the agricul- 
tural year next following the date of the 
publication of such notification. ‘ 

* 


We may only note sub-section (6) of Sec- 
tion 4 which is material for our purpose: 


(6) Until further legislation by the 
State Legislature in this behalf, every 
raiyat or non-agricultural tenant holding 
land in any estate or tenure, which has 
vested in the State, shall hold the same 
directly under the State on the same 
terms and conditions as immediately be- 
fore the date of vesting and all rents, 
cesses, royalties and other dues accruing 
in respect of lands comprised in such 
estate or tenure after the date of vesting 
shall be payable to the State Government 
and all such dues shall be recoverable as 
arrears of land revenue” 

We need not quote the two provisos ap- 
pended to this sub-section. It is one 
necessary to note the definition of ' 
cumbrance” in Section 2 (ja):— 


“(ja) ‘encumbrance’ in relation to 
estates and rights of proprietors or ten- 
ure-holders does not include the rights 
of a raiyat or non-agricultural tenant”. 
When, therefore, the acquired estate vests 
in the Government and Section, 4 states 
that it vests absolutely free from all 
encumbrances, the rights of a ralyat or 
a non-agricultural tenant are preserved. 
Bearing in mind these provisions we may 
now read Section 8 (2), under which ma 
impugned action has been taken: — 


"8(2) The Deputy Commissioner may 
eject a mortgagee, a lessee or any other 
person who may be in possession of the 
whole or part of any such estate or ten= 
ure or any buildings vested in the State, 
and may take whatever steps that may 
be necessary for ejecting such person or 
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preventing any breach of the peace: pro- 
wided that the ejectment shall be preced- 
ed by notice served in the manner pre+ 
scribed”. i 

Section 8 (2) cannot be invoked against 
a raiyat whose interests are protected 
under Section 4 (6). Mr. Kataki, the 
learned’ Counsel appearing on behalf of 


the State, does not dispute this position.. ' 


He, however, submits that the petitioners 
are not tenants or raiyats as claimed by 
them. He also states that the petitioners 
are said to be not in possession as it ap- 
pears from paragraph 3 of the counter- 
affidavit. We are, however, surprised 
that this submission is made that the 
petitioners are not in possession since it 
fs on the basis of their possession that 
fthe notice has been given to them for 
wacating the land in dispute. Besides, 
paragraph 3 of the counter-affidavit does 
mot go to show that there is a clear denial 
of the factum of possession asserted by 
the petitioners in paragraph 5 of the 
petition. At any rate. paragraph 3 of the 
counter-affidavit is only sworn to as per 
information derived from the records and 
nothing is shown whereby we can assume 
that the petitioners were not in posses- 
sion at the material time. Since it is 
clear that the petitioners have been in 
possession for a number of years on pay- 
ment of rent to the erstwhile proprietor, 
the rent which was also received by the 
Manager of the Acquired Estates admit- 
tedly in the year 1961, there is a clear 
case for a proper enquiry by the Deputy 
Commissioner before an order of evic- 
tion can be made, It does not appear 
from the impugned order dated 14-10- 
1969 or from any paper produced from 
the records that the Additional Deputy 
Commissioner at all considered the fac- 
tors which are relevant for consideration 
in disposing of an objection made by a 
raiyat against an eviction notice under 
Section 8 (2) of the Act. Since under 
Section 4 (6) the rights of tenants or 
raiyats are preserved in terms, the pro- 
visions of that section must be kept in 
mind by the Deputy Commissioner at 
the time of disposal of an objection of 
the nature we find in this case. We are, 
therefore, satisfied that the impugned 
order is not a proper order where the 
officer can be said to have applied his 
mind in disposing of the application. The 
order dated 14-10-1969 is hereby quashed 
but the notice dated 23-7-1968 remains 
along with the objection dated 26-8-1968 
which has been filed by the petitioners. 
The petitioners’ objection dated 26-8-1968 
shall be adjudicated by the Deputy Com- 
missioner in accordance with law in the 
light of the observations made herein- 
„above. 


The application is accordingly 


3. 
alowed. The matter is remanded to the 
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Deputy Commissioner. We will, how- 
ever, make no order as to costs. 
M. C. PATHAK, J.:— 4. J agree. 
Application allowed. 
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R. S. BINDRA, J. 

Bhuban Chandra Pradhani, Peti- 
tioner v. The State of Assam and others, 
Respondents. 

Civil Rule No, 526 of 1971, D/- 24-4- 
1972. 

(A) Assam Panchayat Act (24 of 
1959), Ss. 140 (1) and 140-B — S. 140-B 

discriminatory and violative of Art. 14 
of the Constitution — (X-Ref:— Constitu- 

tion of India, Art. 14). 

Section 140-B is not discriminatory 
and does not violate Art. 14 of the Con- 
stitution. Sections 140 (1) and 140-B 
operate in two different fields and they 
deal with distinct situations. If the Gov- 
ernment resorts to the drastic procedure 
under Section 140-B in dissolving an 
Anchalic Panchayat under the conditions 
laid down therein there is no foundation 
for the grievance on the score of discri- 
mination. (Para 5) 

(B) Constitution of India, Art. 226 
=- Two valid provisions of law — Gov- 
ernment choosing one — High Court can- 
not scrutinise and interfere, 

Where power is conferred under the 
Act on the Government under two valid 
provisions of law and the Government 
chooses one or the other, in a given 
situation or according to their judgment 


- as applicable in the circumstances of a 


particular case, it is not open to the High 
Court under Art, 226 of the Constitution 
to scrutinise and interfere with such 
discretion in the absence of any proof 
of mala fides. (Para 6) 


(C) Assam Panchayat Act (24 of 
1959), S. 140-B — Section not invalid as 
being opposed to principles of natural 
justice on ground of absence of provision 
to give opportunity to show cause. AIR 
1971 SC 40, Applied. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1971 SC 40 = (1971) 1 SCR 

791, Union of India v. J. N. 


Sinha 9 
AIR 1965 SC 1518 = (1965) 2 SCR 

858, Ram Dial v. State of Pun- 

j 4 


jab 

AIR 1961 SC 1715, State of Orissa 
v. Dhirendranath Das 

AIR 1958 Madh Pra 323 = 1958 Jab 
LJ 446 (FB), Kareli Municipality 
v. State of M, P. 8 

AIR 1958 Raj 119 = ILR (1958) 8 
Raj 161, Banshilal v. State of 
Rajasthan 8 
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B. K. Das and S. C. Das, for Peti- 


tioner; Dr. J. C. Medhi, Advocate-Gene- 
ral, Assam and Dr, D. Pathak, for Res- 
pondents. 


GOSWAMI, C. J.:— This application 
under Art. 226 of the Constitution is by 
the petitioner, who is an ex-President of 
the Golokganj Anchalik Panchayat, since 
dissolved. A Rule was obtained by him 
against an order of the Governor of 31st 
August, 1971 passed under Section 140-B 
of the Assam Panchayat Act, 1959, as 
amended, (Assam Act XXIV of 1959), 
hereinafter called ‘the Act’, dissolving the 
Golokganj Anchalik Panchayat in the dis- 
trict of Goalpara with immediate effect 
“as Government is satisfied that there is 
a deadlock in the functioning of the said 
Anchalik Panchayat’. 


2. The first meeting of the An- 
chalik Panchayat, after election, was held 
on 3rd January 1969, and ordinarily 
under Section 19 of the Act it continues 
to function for a period of four years 
till a new body is constituted. There is 
a provision for extension of the life of 
the Panchayat under that section. It ap- 
pears the Panchayat had to be supersed- 
ed once by the Governor for a period of 
three months on 8th January 1971 under 
Section 140 (1) of the Act, after asking 
the Panchayat to show cause against 
supersession. - The Deputy Commissioner 
reported about the serious situation in 
the Anchalik Panchayat resulting in the 
complete deadlock of the functioning of 
the body and recommended dissolution. 
Even so, the Government gave the body 
a chance to rehabilitate and function pro- 
perly and withdrew the order of super- 
session on Tth April, 1971. As in the 
case of the budget of 1970-71, the Pan- 
chayat could not pass the budget of 1971- 
72 also, although it held four successive 
meetings between 5th May, 1971 and 20th 
July, 1971. As a matter of fact, the 
budget of 1971-72 should have been pas~ 
sed within 15th of May 1971 (paragraph 
2 of the counter-affidavit), On account 
of the deadlock created due to non- 
passing of the annual budget, the Gov- 
ernor passed the impugned order dissolv= 
ing the Panchayat. Hence this writ ap- 
plication, 


3. Mr. B. K. Das, learned counsel 
for the petitioner, submits that there are 
two provisions under the Act, namely, 
Section 140 and S., 140-B providing, inter 
alia, for dissolution of an Anchalik Pan- 
chayat and the Panchayat has been dis- 
criminated by the impugned order elect- 
ing a harsher procedure for dissolution 
of that body. We may, therefore, read 
the two sections:— . 

"140 (1) If the State Government are 
of opinion that a Gaon or Anchalik Pan- 
chayat persistently makes default in the 
performance of the duties imposed upon 
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it by or under this Act or any other Act 
or abuses its power, they may after giv- 
ing sufficient opportunity to show cause 
to the contrary, by an order in writing 
specifying the reason for so doing, dis- 
solve or supersede for such time not ex- 
ceeding six months the Panchayat con- 
cerned, 

x x x , 
Section 140-B, which has been introduc- 
ed DY the Assam Act V of 1967, reads as 
under:— 


“140-B, If for any reason there Is a 
deadlock in the functioning of a Gaon or 
Anchalik Panchayat or a Mohkuma 
Parishad, the State Government may dis- 
solve the Gaon or Anchalik Panchayat 
or the Mohkuma Parishad, as the case 
may be, and may make any alternative 
arrangement, as may be deemed neces~ 
sary, for the working of the Panchayat 
or the Parishad concerned till it is recon- 
stituted”. 


4. It is submitted by Mr. Das that 
since, inter alia, dissolution is the com= 
mon content in both the sections, the 
Panchayat in this case has been discri» 
minated by the Governor resorting to 
Section 140-B instead of S, 140 (1) where 
there is a provision for giving sufficient 
opportunity to show cause against the 
action. He submits that Section 140-B 
is, therefore, clearly discriminatory and 
violative of Article 14 of the Constitu= 
tion. He sought to depend entirely upon 
a decision of the Supreme Court in Ram 
Dial v. State of Punjab, AIR 1965 SC 
1518, to support his submission. That 
was a case in which the Supreme Court 
had to deal with the provisions of Sec- 
tion 14 (e) and S. 16 (1) of the Punjab 
Municipalities Act, 1911. On a perusal 
of the provisions, the Supreme Court obs 
served as follows: 


“There is no doubt that the removal 
contemplated in Section 16 (1) for reasons 
in Cls. (a) to (g) thereof, as their cons 
tent shows, is in the public interest and 
the proviso to Section 16 (1) provides 
for a hearing in the manner indicated 
therein. On the other hand Section 14 
(e) which ‘also provides for removal 
the public interest makes no provision 
for hearing the member to be removed, 
Even if Section 14 (e) is wider than Sec- 
tion 16 (1), there is no doubt that all 
the reasons given in Clauses (a) to (g) 
are in the public interest and, therefore, 
even if the State Government intends to 
remove a person for any reasons given 
in Clauses (a) to (g) it can take action 
under Section 14 (e) and thus circumveng 
the provisions contained in the proviso 
to Section 16 (1) for hearing. Thus there 
is no doubt that Section 14 (e) which 
entirely covers Section 16 (1) is mora 
drastic than Section 16 (1) and unlike 
Section 16 (1) makes no provision fog 
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‘even calling upon the member concerned 
to explain. In this view of the matter 
it is clear that for the same reasons the 
State Government may take action under 
Section 16 (1) in which case it will have 
to give notice to the member concerned 
and take his explanation as provided in 
the proviso to Section 16 (1), on the other 
hand it may choose to take action under 
Section 14 (e) in which case it need not 
give any notice to the member and ask 
for an explanation from him. This is 
obviously discriminatory and, therefore, 
this part of Section 14 (e) must be struck 
down as it is hit by Art. 14 of the Con- 
stitution’. 

Their Lordships, after perusal of the two 
provisions in the Act came to the con- 
clusion that they operated in the same 
field and therefore while action taken 
under one section provides for hearing 
and the other does not and is thus more 
drastic and arbitrary. Section 14 (e) was 
struck down as discriminatory and as 
such unconstitutional under Art. 14 of 
the Constitution, 


5. The provisions with which we 
are concerned in this case, according to 
our opinion, do not operate in the same 
field. They deal with two distinct situa-~ 
tions although the contemplated action 
under both the situations may, in some 
cases, be dissolution of the Panchayat. 
Section 140-B was introduced in the Act 
in 1967 and the Legislature was well 
aware of the already existing provision 
under Section 140 where opportunity 
to show cause is provided for. Even so, 
dealing with a situation arising out of a 
deadlock in a Panchayat, the Legislature 
did not provide for any notice or op- 
portunity to the Anchalik Panchayat. 
Since the two sections operate in two 
different fields, as we have found, there 
is no foundation for the grievance on the 
score of discrimination. The above deci- 
sion of the Supreme Court, relied upon 
by the learned counsel, does not come to 
his aid. We, therefore, hold that Sec- 
tion 140-B of the Act is not discrimina~ 
tory and as such does nat violate Art. 14 
of the Constitution. 


6. Mr. Das very strenuously con- 
tended that in the counter-affidavit on 
behalf of the State there is a mention 
about failure “to carry out the functions 
of the Anchalik Panchayat” and that the 
petitioner as the President “was mainly 
responsible for it”. Mr. Das submits that 
this was therefore a clear case in which 
the Government should have taken action 
under Section 140 instead of choosing the 
more drastic action under Section 140-B. 
When power is conferred under the Act 
on the Government under two valid pro- 
visions of law and the Government 
chooses one or the other, in a given situa- 
tion or according to their judgment as 
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applicable in the circumstances of a par- 
ticular case, it is not open to the High 
Court under Art. 226 of the Constitution 
to scrutinise and interfere with such a 


‘discretion in the absence of any proof 


of mala fides. The order of the Governor 
clearly shows that action had to be taken 
because of the prevailing deadlock in the 
functioning of the Anchalik Panchayat 
and it is not submitted by Mr. Das that 
the Government had no material to come 
to a conclusion that there was a deadlock. 
That being the position, the argument of 
the learned counsel that the Government 
should have taken recourse to Section 140 
in this case is of no force. 


Te Mr. Das has also referred to 
another decision of the Supreme Court in 
State of Orissa v. Dhirendranath Das, 
AIR 1961 SC 1715, where their lordships 
had to consider two different sets of rules 
regarding departmental enquiry which 
were in operation side by side, While 
under, what is described therein, as Tri- 
bunal Rules no right of appeal was con- 
ferred against tribunal’s recommendation 
in the departmental enquiry, a right of 
appeal was conferred under the Service 
Rules in force and there was no guidance 
in the Rules as to under what conditions 
one set of rules will be made applicable 
to the public servants who are all placed 
in equal circumstances to meet the allega~ 
tions in a departmental enquiry. It is 
because of this feature, the Supreme 
Court struck down the enquiry and the 
proceedings held under the Tribunal 
Rules. This decision is, therefore, of no 
avail to Mr. Das in the instant case, 


8. Mr. Das has also referred to 
two other decisions, namely AIR 1958 
Raj 119, (Banshilal v. State of Rajasthan) 
and AIR 1958 Madh Pra 323, (Kareli 
Municipality v. State), These decisions 
are also clearly distinguishable and do 
not support the contention of the learned 
counsel in the present case. 


9. Although Mr. Das at one stage 
tried to argue but has finally abandoned 
his submission that absence of provision 
of opportunity to show cause under Sec- 
tion 140-B itself is invalid being opposed 
to the rules of natural justice. Indeed, 
this argument could not be made in view 
of a recent decision of the Supreme Court 
in Union of India v. J. N. Sinha, AIR 1971 
SC 40. The following observations in 
that decision are apposite:— 

“It is true that if a statutory provi- 
sion can be read consistently with the 
principles of natural justice, the Courts 
should do so because it must be presum- 
ed that the legislatures and the statutory 
authorities intend to act in accordance 
with the principles of natural justice. 
But, if on the other hand, a statutory 
provision either specifically or by neces- 
sary eee excludes the application 
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of any or all the rules of principles of 
natural justice then the. Court cannot 
jgnore the mandate of the legislature or 
the statutory authority and read into the 
concerned provision the principles of 
natural justice”. (Para 7) 


10. In the resulf, the application 
fails and is dismissed. The rule is dis- 


charged. We will, howeyer, make no 


order as to costs, 
Application dismissed, 
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Dhiren Bailung, Appellant v. 

Bhutuki and others, Respondents. 

Second Appeal No, 186 of 1970, Dj- 
21-4-1972. 

(A) Evidence Act (1872), S. 68 — 
T, P. Act (1882), Ss. 3, 59, 123 — Compul- 
sorily attestable documents — Proof of 
execution, how given. 

“Attestation” and “Execution” are 
two different acts, one following the other 
in the. order stated. Attestation is meant 
to ensure that the executant was a free 
agent, and not under pressure nor sub- 
ject to fraud while executing the same. The 
need of calling at least one attesting wit- 
ness for proof is because he is best suited 
to tell the Court the circumstances under 
which the document was executed. At- 
testation is insisted by T. P. Act. How- 
ever a document has to be proved in ac~ 
cordance with the provisions of the evi~ 
dence Act and if provisions of Evidence 
Act are satisfied the document shall be 
taken as proved. The attestation is how- 
ever not a dispensable formality. 

(Para 10) 

To make a deed of mortgage or gift 
admissible in evidence, it is enough to 
comply with provisions of Section 68, 
Evidence Act. However if the question 
raised is whether the document did 
create a mortgage or gift or not it must 
be proved that requirements of Ss. 59 
and 123. T. P. Act have been complied 
with, ATR 1932 All 527 (FB), Rel, on. 


ara 11) 
(B) T. P. Act (1882), S 


Must, 


(Par 
59 — Civil 
P. Č. (1908), Sch. A, Form 45 — Proof of 
mortgage — No need to plead that the 
mortgage deed was duly attested. 


Form No, 45, Appendix A, Civil P.C. 
relates to a suit on the basis of mort- 
gage. That form does not enjoin that 
the plaintiff must mention in the plaint 
that the mortgage deed had been attested 
in the manner required by law. If the 
defendants want to assail the validity of 
the mortgage on the basis of lack of due 
attestation, they can pry a plea-in their 


written statements and then a proper 
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issue would be set out to Jead proper evie 

dence, AIR.1951 Nag 343, ee ) 

ara 12 

{C) Civil P. C. (1908), As 8, R. 3 — 

Evidence Act (1872), S. Proviso ma 
“Specifically” meaning S 


In order to understand the meaning 
of the word “specifically” used in Proviso. 
to Section 68, Evidence Act, considerable 
help can be drawn from the meaning 
given to that word in Order 8, Rule 8 os 
Civil P, C. A plain reading of Rule 3 
shows that the word ‘specifically’ is used 
in contradistinction to the word “gene« 
rally” in the same rule. The same mean~ 
ing should be attached to the word in 
Proviso to S5. 68, Evidence Act. 

(Para 15} 

Cases Referred: Chronological Paras 
AIR 1951 Nag 343 = 1951 Nag LJ 

616, Dashrath Prasad v. Lallosingh 41% 
ATR 1950 Nag 83 = 1950 Nag LJ 
197, Kuwarlal Amritlal v. Rekh- 

lal Koduram 13 
AIR 1932 All 527 = "1932 All LJ 
653 (FB), Lachman Singh v. 

Surendra Bahadur EE 


Prashanta Kumar Goswami, for Ap- 
pellant. i l 


JUDGMENT:— This second appeal 
by the plaintiff Dhiren Bailung raises 
some interesting questions of law bear: 
ing on the interpretation of Section 68 
of the Evidence Act and Sections 3 and 
59 of the Transfer of Property Act as also 
the interplay, if any, of the two sets of 
the sections. 


2. Dhiren Bailung filed a suit on - 
31-3-1983 against Sashi Konwar and 
Paniram Konwar, besides others, claim< 
ing a decree for possession of 9 bighas 
and odd of land in his capacity as usu- 
fructuary mortgagee. He also claimed a 
money decree for a sum of Rs, 1,000/+ 
representing the damages suffered by 
him for deprivation of the possession of 
the mortgaged land, apart from another 
small sum of Rs. 127.43. It was alleged 
in the plaint that Sashi and Paniram 
who are real brothers, had iigrigaped 
the land with the plaintiff for a sum of 
Rs. 930/- by a registered deed dated 12-4 
1960, and that in terms of the mortgage 
agreement interest on the mortgage 
money was to balance the produce of the 
land of which possession was made over 
to him (the plaintiff). but the payment of 
land revenue was the liability of the 
mortgagors, The land revenue on the 
mortgaged land having not been paid by 
the two mortgagors, the Government put 
it to auction sale and it was purchased 
on 1-2-1961 by Joydhar Konwar, a cousin 
of the mortgagors and who was cited as 
defendant No. 3 in the suit. The plain- 
tiff took steps for cancellation of the 
auction sale and succeeded in the attempt. 
The sale was set aside by the Revenue , 
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Board on plaintiff depositing a sum of 
Rs. 124.04 in the Treasury. However, in 
the meantime, the plaintiff alleged, the 
possession of the mortgaged land had 
been taken over by Joydhar Konwar who 
began to enjoy the land along with the 
two mortgagors. It is in such circum- 
stances that the plaintiff was driven to 
file the suit culminating in this second 
appeal to vindicate his rights as a mort- 
gagee, 
3-4, Sashi Konwar did not put In 
appearance despite service and so was 
proceeded against ex parte. However, 
before the suit could be decided this 
Sashi died and his mother Bhutuki was 
brought on ve. poe as his representa- 
tive, h and Debaram, another 
two brothers a the mortgagors, were 
cited as defendants Nos, 4 and 5 inasmuch 
as the mortgaged land was part of a 
bigger area which all of them had in- 
herited on the death of their father 
Bhakat Konwar. Three separate written 
statements were filed, one by Bhutuki, 
another by defendants Nos, 2, 4 and 5, 
and the third by defendant No. 3 Joydhar. 
In substance all the three written state~ 
ments adopted identical defence, which 
was that the plaintiff was not entitled to 
possession of the land, nor to the amount 
claimed, for it was falsely alleged by 
him that the land had been mortgaged 
with him by Sashiram and Paniram, or 
that the latter could part with possession 
of that land in his favour, or that he had 
actually been put into possession of that 


land, It was further pleaded that Sashi-- 


ram and Paniram had never been in ex~ 
clusive possession of the land gaid to have 
been mortgaged by them. 


5. The suit was dismissed by the 
Munsiff by his judgment dated 31-7-1968 
on the findings that since attestation of 
the mortgage deed Ext. 1 had not been 
proved on valid mortgage had been esta- 
blished and that since the mother of 
Sashiram had been brought on the re- 
cord more than 90 days after Sashi’s 
death, the suit had abated qua him 
(Sashi). An appeal filed by the plaintiff 
in the Court of the Assistant District 
Judge, Dibrugarh was dismissed by the 
latter on 25-3-1970 on affirming the find~ 
ing of the Munsiff that for want of evi- 
dence bearing on the attestation of the 
deed Ext. 1, no mortgage had come into 
being between the parties. The Assistant 
District Judge held further that the suit 
had abated in its entirety for failure to 
bring the legal representative of, Sashi on 
record within the statutory period. 

6. The plaintiff having felt ag- 
grieved with the judgment and decree 
of the lower appellate court filed the in- 
stant second appeal. It is unfortunate 
that none of the respondents cared to 
appear in this Court with the result that 
the appeal had to be heard ex parte. 
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7. Shri P. Goswami, representing 
the appellant, ee in a determined 
manner the findings of the lower appel- 
late court that the mortgage had not been 
proved and that the suit had abated in its 
entirety. Shri Goswami, however, can- 
didly conceded that the suit had abated 
qua Sashi since his representative was 


` not brought on the record within 90 days 


of his death 


8. Firstly I propose to examine 
the question about the validity of the 
mortgage, The deed Ext. 1 ex facie bears 
the attestation of two witnesses and it is 
a registered document. The plaintiff, who 
is a minor, examined only one out of 
the two attesting witnesses, he being 
P. W. 1, Harakanta Duara. His father 
Tularam, through whom he had filed the 
suit, also entered the witness box. Hara-~ 
kanta affirmed that he had attested the 
mortgage deed Ext. 1 while Sashi and 
Paniram had executed that document by 
placing their signatures on it in his pre- 
sence. He also affirmed that Rs, 930/- 
were paid in cash by Tularam to the 
mortgagors. Tularam himself deposed 
that Sashi and Paniram had executed the 
mortgage deed in favour of his son on 
getting Rs, 930/- in cash from him, This 
is the entire evidence in proof of the 
mortgage deed Ext. 1. The question for 
determination is whether that evidence 
fs sufficient to prove the mortgage tran- 
saction between the parties, 


9. Section 59 of the Transfer of 
Property Act states that where the prin- 
cipal money secured is one hundred 
rupees or upwards, a mortgage other than 
a mortgage by deposit of title-deeds can 


. be effected only by a registered instru- 


ment signed by the mortgagor and at- 
tested by at least two witnesses, The 
expression “attested” is defined in Sec- 
tion 3 of the same Act to mean attested 
by two or more witnesses each of whom 
has seen the executant sign or affix him 
mark to the instrument, or has seen some 
other person sign the instrument in the 
presence and by the direction of the ex- 
ecutant, or has received from the execu- 
tant a personal acknowledgment of his 
signature or mark, or of the signature of 
such other person, and each of whom has 
signed the instrument in the presence of 
the executant. Section 68 of the Evi- 
dence Act states that if a document is 
required by law to be attested, it shall 
not be used as evidence until one attest- 
ing witness at least has been called for 
the purpose of proving its execution, if 
there be an attesting witness alive, and 
subject to the process of the Court and 
capable of giving evidence. The proviso 
appended to the section is to the effect 
that it shall not be necessary to call an 


attesting witness in proof of the execu= 
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tion of any document, not being a will, 
which has been registered, unless its ex- 
ecution by the person by whom it pur- 
ports to have been executed is speci- 
fically denied. The marginal heading of 
that section reads: “Proof of executiqn 
of document required by law to be 
attested”, 


10. Indisputably “attestation” and 
“execution” are two different acts, one 
following the other in the order stated. 
Attestation .of a document obviously is 
meant to ensure that the executant was 
a free agent and not under pressure, nor 
subject to fraud, while executing the 
same. The reason behind the legislative 
imperative, set out in Section 68, Evi- 
dence Act, to call at least one attesting 
witness for proof of an attestable docu- 
ment appears to be that he is a witness 
best suited to tell the Court about the 
circumstances under which the document 
was executed inasmuch as he was a wit- 
ness appointed or agreed upon by the 
parties to speak to the circumstances of 
its execution before any controversy had 
arisen between 
is more vital for the Court to determine 
is whether the document requiring attes- 
tation had been executed in an upright 
manner. The attesting witnesses can 
help the Court best in formulating its 
opinion about the execution of the docu- 
ment. This conclusion is reinforced by 
what is stated in the proviso to Sec. 68 
of the Evidence Act in respect of docu- 
ments, save wills, which have been re- 
gistered. Qua such documents, the law 
dispenses with the requirement (men- 
tioned in the body of the section) to call 
at least one attesting witness to prove 
the execution of compulsory  attestable 


documents. Obviously, this exception was ` 


made as the genuineness of execution 
gets credibility from the registration of 
the document concerned. Therefore, in 
my opinion, the provisions set out in the 
body of Section 68 were adopted only 
to ensure sanctity of the execution of such 
solemn documents as wills, gift deeds and: 
mortgage deeds. Further, it will be 
noticed, attestation is insisted upon by 
the provisions of the Transfer of Pro- 
perty Act. However, the document re~ 
lied upon by a party has to be proved in 
accordance with the provisions of the 
Evidence Act, and if the requirements 
of the Evidence Act are satisfied, the 
document shall be taken to have been 
proved, This does not amount to saying 
that the prescribed attestation. is a dis- 
pensable formality. What I mean to say 
is that if the party interested in esta- 
blishing a compulsory attestable document 
can prove it in the manner enjoined by 
the Evidence Act, then that document 
can, to use the words of Section 68, “be 
used as evidence”, and if it can be used 
as evidence then nothing more remains 


them. Therefore, what - 
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to be done by the party interested in 
utilizing it, unless, of course, on the rest 
of the issues raised between the parties 
that document has to be jettisoned as of 
no legal consequence. 


11, All that Section 68 demands 
before a document requiring attestation 
can be used as evidence is that one attest 
ing witness at least should be called “for 
the purpose of proving its execution”. It 
has been stated above that one attesting 
witness was called in the present case 
and he testified that Sashi and Paniram 
had executed the mortgage deed Ext, 1 
in his presence by placing their signatures 
on it and that he had attested the docu- 
ment. Therefore, the requirements of 
Section 68 were evidently satisfied. How- 
ever, the two courts below were of the 
opinion that it was incumbent upon the 
plaintiff to establish, before he could suc~ 
ceed in the suit, the attestation of the 
deed by two witnesses. as enjoined by 
Section 59 of Transfer. of Property Act, 
in the manner required by Sec. 3 there- 
of where the expression “attested” is de- 
fined. I find it difficult to endorse that 
opinion. AIR 1932 All 527 (FB), Lach- 
man Singh v. Surendra Bahadur, is an 
authority for the propositions that Sec- 
tions 68 & 69 of the Evidence Act “make 
a document which is attested admissible 
in evidence if the requirements of those 
sections are complied with”, and that “If 
the documents become admissible in evi- 
dence they become admissible to prove 
what they contain, that s ie say, they 
would become  admissibl to prove 
whether a mortgage had Beals executed 
or a gift had been made.” There seems 
to be no warrant for an argument, the 
Full Bench observed, that a deed may be 
merely admissible and yet may be in- 
capable of being read as a document of 
the kind which it professes to be. The 
Full Bench clinched the issue by stating 
further that to make a mortgage deed or 
a gift deed admissible in evidence as a 
deed of mortgage or gift, as the case may 
be, it is enough to comply with the pr 
visions of Section 68 or S. 69 of the Evi- 
dence Act. However, it was added that 


and 123, Transfer of Property Act, have 
been complied with. I respectfully agree 
with these observations of the 
Bench. Therefore, the precise question 
that falls for determination in the pre- 
sent appeal is whether, on the pleadings 
of the parties, there arises a question 
whether the deed Ext. 1 does or does not 
create a mortgage. 


12. A reference to the pleadings 
of the parties will bring out that the 
question of attestation was neither raised 


\ 
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Þby the plaintiff nor by anyone of the 
defendants. Form No. 45 in Ist Sche- 
dule of the Civil P, C. relates to a suit 
on the basis of mortgage. That form 
does not enjoin that the plaintiff must 
mention in the plaint that the mortgage 
deed had been attested in the manner 
required by law. Therefore, it was not 
obligatory for the plaintiff to adopt a 
plea to that effect. If the defendants or 
anyone of them wanted to assail the 
validity of the mortgage on the basis of 
lack of due attestation, he should 
have raised such a question in his written 
statement so that the matter could be 
set out in issue and parties given adequate 
opportunity to lead proper evidence in 
support of their rival contentions. On 
going through the record of the present 
sult, I find that the question of attesta- 
tion was raised for the first time at the 
stage of arguments addressed in the trial 
Court. No cross-examination was done 
either on Harakanta Duara or on the 
plaintiff's father respecting attestation of 
the deed Ext. 1, and that despite the fact 
that Harakanta Duara had affirmed in 
his examination-in-chief that he had 
attested the document after the two mort- 
gagors had executed it. Therefore, the 
question of attestation was never a live 
issue between the parties during the 
course of the trial and since the require- 
ments of Section 68, Evidence Act, were 
very clearly complied with, the docu- 
ment Ext. 1 can be used for proving the 
mortgage set up by the plaintiff. 


13. I may usefully refer to some 
authorities in support of the conclusion 
reached by me. In the case Dashrath 
Prasad v. Lallosingh, AIR 1951 Nag 343, 
the relevant issue set out between the 
parties was: “Whether defendant 1 ex- 
ecuted the mortgage deed with proper 
attestation and for consideration”, and 
the only evidence led to prove execution 
and attestation was the statement of the 
plaintiff himself, The plaintiffs state- 
ment was brief and it read: “I advanced 
Rs, 1450/- to the defendants who execut- 
ed the mortgage deed dated’ 3-10-1930”. 
Bose, C. J., as he then was, held that the 
mortgage deed had been properly proved 
and could be used in evidence because 
“when a witness says a document has 
been executed and his statement is not 
challenged regarding the details it would 
be presumed that there was due execu~ 
tion according to law in just the same 
way as when a witness says a document 
was attested it would be presumed that 
it was attested with all the formalities 
which the law prescribes for that par- 
ticular type of document”. The Court 
further observed that if attestation or 
even if due execution Is _ specifically 
attacked, then there must be proof and 
the Courts will probably require someth- 
ing more than the presumption that arises 
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from the examination of witnesses who 
prove the execution of the document. 
However, it was added, when there is 
only a general denial and there is no 
cross-examination of a witness who comes 
forward to swear to execution regarding 
attestation then the presumption can be 
called in aid. The following extract from 
a previous judgment of the Nagpur High 
Court reported in AIR 1950 Nag 83, 
Kuwarlal Amritlal v. Rekhlal Koduram, 
was cited with approval by Bose, Œ, J.:— 


“When attestation is not specifically 
challenged and when a witness is not 
cross-examined regarding the details of 
the attestation it is sufficient for him to 
say that the document was attested by 
the other witness and himself. That is 
enough to prove the attestation. The law 
will then assume that when the witness 
swears that it was attested the witness 
means. by that ‘attested according to the 
forms required by law’. If the other 
side wants to challenge that statement it 
is their duty, quite apart from~raising it 
in the pleadings, to cross-examine the 
witness along those lines. ~Where that is 
not done the party proving attestation is 
entitled to assume that the mode of 
attestation was not being attacked and 
therefore it was enough for his witness 
merely formally to prove attestation”, 


14, In the case of Lachman Singh 
(supra), the Allahabad High Court held 
that when a mortgagee sues to enforce 
his mortgage and the execution and attes- 
tation of the deed are not admitted, the' 
mortgagee need prove only this much: 
“that the mortgagor signed the document 
in the presence of an attesting witness 
and one man attested the document, pro~ 
vided the document on the face of it 
bears the attestation of more than one 
person”. It was stated further that if 
the validity of the mortgage be speci- 
fically denied in the sense that the docu- 
ment did not effect a mortgage in law, 
then it must be proved by the mortgagee 
that the mortgage deed was attested by 
at least two witnesses. In all the three 
written statements filed in the present 
case, as stated earlier, the question of 
want of attestation was never raised. The 
only points urged were that Sashi and 
Paniram being not in exclusive posses- 
sion of the land in dispute they could nof 
have legally mortgaged it and that the 
alleged execution of the deed by them 
was not admitted. It is in order to men~ 
tion that Sashi did not care to put in ap- 
pearance in the trial Court and so was 
proceeded against ex parte, and that Pani-« 
ram (who died during the pendency of 
the appeal in the Court of the Assistant 
District Judge) did not think it worth- 
while to enter the witness box to deny 
either the execution or the attestation of 
the deed Ext. 1. Therefore, in the back- 
ground of the pleadings of the parties 
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and evidence led by them I see no escape 
from the conclusion that the plaintiff was 
required in law to call only one attest- 
Ing witness to prove the execution of 
mortgage deed to entitle himself to use it 
as evidence of mortgage, and that 
since that requirement is satisfied 
the deed Ext. 1 must be taken to be ad- 
missible and to have proved the mort- 
gage. Hence, I set aside the concurrent 
findings of the two courts below that the 
document Ext. 1 has not been properly 
proved nor the existence of mortgage 
established. 


15. Shri Goswami invited this 
Court to hold that the case falls within 
the ambit of the proviso to Section 68, 
Evidence Act, and as such there was no 
necessity for calling an attesting witness 
as provided for in the body of the sec- 
tion, the document having been duly re- 
pistered. ‘After giving the matter my 
careful consideration, I have not been 
able to accept Shri Goswami’s this con- 
tention as sound in law. The proviso 
dispenses with the necessity of calling 
an attesting witness respecting registered 
documents other than wills if the execu- 
tion of the document is not specifically 
denied. Shri Goswami submitted, while 
elaborating his contention, that some 
meaning must be given to the word 
“specifically” used in the proviso, and 
placing his reliance upon the observations 
of Bose, C, J., in Dashrath Prasad’s case 
(supra) he urged that mere general denial 
of the execution in respect of registered 
documents would not attract the provi- 
sions contained in the body of Section 68. 

e proviso to Section 68 was added in 
the year 1926. Rule 3, Order 8, Civil 
P. C. of 1908, states that it shall not be 
sufficient for a defendant in his written 
statement to deny generally the grounds 
alleged by the plaintiff, but the defend- 
ant must deal specifically with each 
allegation of fact of which he does not 
admit the truth, except damages. I think 
we can draw considerable help from this 
Rule 3 in interpreting the word “speci- 
fically” used in the proviso to Section 68 
and it is specially so when the proviso 
was added in 1926-and the Civil P.C. was 
placed on the statute book of the country 
in the year 1908. It is safe to assume 
that the legislature was well aware of 
the provisions of Rule 3 when it added 
the proviso to Section 68. That proviso, 
it will be noted, relates to a matter of 
pleading and that constitutes an added 
reason for interpreting the word “speci- 
fically” on line with an identical word 
used in Rule 3. A plain reading of R, 3 
brings out that the word “specifically” 
is used in contradiction to the word 
“generally” mentioned in the same Rule. 
Rule 3, I believe, damands that each 
allegation of fact made in the plaint 
should be individually dealt with and the 
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stand of the defendant made known. 
Rule 3 would not permit the defendant 
ta write in one sentence that he does 
not admit the various allegations made 
by the plaintiff in the plaint or he denies 
them en masse. The object behind R., 3 
is that the defendant should not exhibit 
casualness in the matter of his pleadings 
and that he should exhibit sense of res- 
ponsibility by making his stand known 
to the Court by dealing with individual 
facts set out in the plaint, Judged by this 
interpretation of Rule 3, I feel satisfied 
that in all the three written statements 
filed in the present case the factum of 
execution of the deed dated 12-4-1960 by 
Sashi and Paniram had been specifically 
denied. The factum of the execution of 
the mortgage deed is set out in para- 
graph 1 of the plaint. In paragraph 4 of 
the written statement filed by defend- 
ants Nos, 2. 4 and 5 it was firstly stated 
that “all the allegations made in para 1 
of the plaint are denied”, and then down 
below in the same para that denial was 
repeated. Hence there is no escape from 
the conclusion that the execution had 
been specifically denied and so the case 
would properly fall within the body of 
Section 68 rather be covered by the pro- 
viso appended thereto. 


16. To sum up, I hold that the 
defendants had denied only the execu- 
tion of the mortgage deed, that they had 
not challenged its due attestation, that 
the legality of the mortgage deed was 
assailed on the specific ground that Sashi 
and Paniram had no exclusive right to 
mortgage the land in dispute, and that 
the parties went to trial only on the 
specific allegations adopted by them in 
their written pleadings. I hold further 
that in the context of the parties’ plead- 
ings the plaintiff was called upon to 
prove only the execution of the mort- 
gage deed, that the execution is proved 
by the testimony of Harakanta Duara, an 
attesting witness, and plaintiffs father 
Tularam, and that the testimony of 
Harakanta Duara constitutes enough of 
compliance with the statutory require- 
ments set out in the body of Section 68. 
Hence the mortgage pleaded by the plain- 
tiff is proved beyond doubt, 


17. T am left only to deal with the 
question whether the suit had abated in 
its entirety on the failure of the plain- 
tiff to bring the legal representative of 
Sashi on the record within the statutory 
period. The suit is founded on a mortgage 
and the liability of the mortgagors evi- 
dently is both joint and several. In that 
background, I feel clear, the suit abated 
only against Sashi The cause of action 
against Paniram clearly survived the 
death of Sashi. Therefore, I set aside 
the finding of the lower appellate Court 
that the suit had abated in toto and res- 


1972 
tore that of the trial Court; namely, that 
the suit had abated only in respect of 
. Bashi. I also uphold the findings of the 
trial Court that immediately after the 
mortgage was effected the plaintiff waa 
put into possession of the land and that 
he was dispossessed after Joydhar had 
purchased the land in auction-sale. These 
findings were not disturbed by the Assis- 
tant District Judge in appeal. They are 
amply supported by evidence on record. 
Jn view of these conclusions, I allow the 
appeal to the extent of one-half share in 
the land in dispute which belongs ta 
Paniram; that one-half share will carry. 
the entire mortgage charge of Rs. 930/~ 
in favour of the plaintiff. The latter is 
therefore allowed a decree for ejmali 
possession of one-half share in the land 
fn dispute against a mortgage charge of 
Rs, 930/- plus Rs, 127.04, which sum the 
plaintiff had to pay to get the auction 
sale of the land set aside. That is a 
legitimate burden on the mortgaged pro- 
perty. This decree is ex parte and shall 
operate only against the legal representa- 
tives of Paniram qua the mortgage liabi- 
lity though the decree for ejmali posses- 
sion is against all the defendants. 


_ 18. .In view of the partial success 
of the appellant-plaintiff, I leave the par- 
ties to bear their qwn costs in all the 


three Courts. 
Order accordingly. 
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Sukumar Paul, Petitioner v. The State 
Transport Authority, Assam and others, 
Respondents. i 


Civil Rule No. 756 of 1969, D/~ 20-4~ 
1972 


with S. 57 (1) — Contract carriage permit 
=- Grant of — Relevant considerations — 
Existence of vacancy — Prior decision to 
increase permits — Implication — Powers 
of State Transport Appellate Authority 
vis-a-vis Regional Transport Authority. 


In considering the application for 
grant of contract carriage permit, the 
considerations that should weigh with the 
Regional Transport Authority and the Ap- 
pellate State Transport Authority are the 
same as laid down in Section 50. The 
existence of a vacancy in the route is 
not a relevant consideration when such 
an application is not even required to be 
` published as in the case of stage carriage 
permit. There is no condition precedent 
implicit under Section 50 to first take a 
decision to increase the permits before 
an application could be granted, the re~ 
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Motor Vehicles Act (1939), S. 50 read 





‘under Art. 226 of the 
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levant consideration b 7 f 
the locality, PIR ER need 2 


D. C. Goswami. for Petitioner; D. K, 
ie and G. R. Kalta, for Respond~ 
en 


GOSWAMI, C. J.:— This application- 
| , Constitution of 
India is directed against an order of. the. - 
State Transport Appellate Authority set- 
ting aside the earlier order of the 'Regio~ 
nal Transport Authority, Nowgong re- 
fusing to grant a contract carriage per= 
mit to the 4th Respondent, i 


2. _ The 4th Respondent made an 
application for grant of a contract car - 
riage permit under Section 50 of the 
Motor Vehicles Act to the Regional Trans- 
port Authority. That authority refused 
to grant the permit holding that it was 
not good as a matter of policy to grant 
temporary permit from time to time on 
an ad hoc basis, Earlier, however, for 
the same route along with other routes, 
the question of increasing contract car- 
Tiage permits was considered and the.Re-~ 
gional Transport Authority had decided 
to increase the permits. Representation 
was submitted before the Regional Trans~ 
port Authority by the existing contract 
carriage permit holders against the in~ 
crease of permits in the Lanka route 
with which we are concerned in the pre- 
sent case. The petitioner was one of the 
existing permit holders and was dissatis~ 
fied with the order of the Regional Trans- 
port Authority and went in revision under 
Section 64-A of the Act to the State 
Transport Authority, That authority 
allowed the.revision petition of the peti- 
tioner on 30/31-5-1969. The 4th Respond- 
ent had preferred an appeal against re- 
jection of his application for contract 
carriage permit to the State Transport 
Appellate. Authority, which came up for 
disposal n 6/7-6-1969. The appellate 
authority allowed his appeal having taken 
into consideration the needs of the loca- 
lity. There was an additional ground 
given by the appellate authority to which 
serious objection is taken by Mr. Goswami 
that it had referred to the fact of there 
being existing vacancies on the route. 

r, Goswami strenuously contends that 
this: would go to show that the appellate 
body took no note of the order ‘of the 
State Transport Authority which had set 
aside the order of the Regional Trans- 
port Authority to increase the permits, 
only about a week ` back, namely on 
30/31-5-1969. The only section to which 
our attention has been drawn, relevant 
for considering an application for parti- 
cular contract carriage permit is Sec~ 
tion 50 read with Section 57 (1) of the 
Motor Vehicles Act, Under Section 57 (1). 
epplication for this type of permit can 
be made at any stage. Under Section 50 
a procedure is provided for hearing such 
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an application. -That section is worth 
quoting: i 


"50:— A: Regional Transport Autho- 
rity shall, in considering an application 
for a contract carriage permit, have re- 
gard to the extent to which additional 
contract carriages may be necessary or 
desirable in the public interest; and shall 

take into consideration any repre~ 
sentations which may then be made or 
which may previously have’ been made 
by persons already holding contract car- 
triage permits In the region or by any 
local authority or police authority in the 
region to the effect that the number of 
contract carriages for which permits have 
already been granted is sufficient for or 
in excess of the needs of the region or 
any area within the region”. 


As stated earlier, Regional Transport 
Authority had on 25-11-1968 decided that 
contract carriage permits should be in- 
creased. On the same date, however, the 
Regional Transport Authority refused to 
grant the application for permit of the 
4th Respondent. In an application under 
Section 50 all that is required to be con- 
sidered by the Regional Transport Autho- 
rity as the primary authority is “the ex- 
tent to which additional contract car- 
riages may be necessary or desirable in 
the public interest”. There is another 
requirement in considering such an ap- 
plication, for which we are told that there 
is no requirement under the law for 
earlier publication of the same in _the 
Gazette as in the case of stage Carriage 
permit, that has to be kept in mind. The 
authority has to take into consideration 
any represéntation which may then be 
made or which may previously have been 
made either in favour of increase or in 
favour of maintaining the status quo of 
the number of permit. Although, there- 
fore the Regional ‘Transport Authority 
had decided both the things on the same 
day, namely on 26-11-1968, it,. however, 
passed a very inconsistent order, if one 
can term it as such, namely having Te- 
gard to the needs of the locality they had 
decided to increase the permits but again 
rejected. the application of the 4th Res- 
pondent for such a contract carriage per~ 
mit on irrelevant consideration without 
taking into account the relevant factors 
that are the guide lines provided for 
under Section 50 of the Act. The State 
Transport Appellate Authority has set 


aside both the orders of the Regional | 


Transport Authority. We are really not 
concerned with the order of the Regional 
Transport Authority regarding increase 
of permits which has been set aside by 
, the State Transport Authority. The sub- 
ject-matter of this Rule is only the order 
of the appellate authority which is a dif- 
ferent authority from the State Trans- 
port Authority.. Since under Section 50, 
the Regional Transport Authority had to 
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bear In mind the relevant considerations, | 
as stated above, the appellate authority. 
has also to keep in mind the same con 
siderations in disposing of the appeal be~ 
fore it. On a perusal of the order of the 
appellate authority we find that the re 
levant matters that are required to be 
considered under Section 50 were kept in 
view and the 4th Respondent was allow- 
ed a contract carriage permit. It is true 
that, as Mr. Goswami has pointed out, 
the appellate authority has referred to 
there being vacancy, which, according to 
oswami, has been wiped out by the 
order of the State Transport Authority 
on 30/31-5-1969 setting aside the earlier 


‘order of the Regional Transport Autho- 


rity in that behalf. The question, how- 
ever, ig whether: the existence of the 
vacancy in a route is a relevant matter 
in considering an application for a con- 
tract carriage permit under Section 60. 
We are unable to hold that such a con-~ 
sideration is relevant. As a matter of 
fact, since under Section 57 (1) at any 
time a person can come to the Regional 
Transport Authority with an application 
for, contract carriage permit which ap. 
plication is not even. required to be pub- 
lished as we are told, there is no need 
for any existing vacancy as such in con- 
sidering the application. The only guide 
lines are those that are laid down under 
Section 50 and we are satisfied that these 
relevant considerations have weighed with 
the appellate authority in granting the 
permit in favour of the 4th Respondent. 
Mr, Goswami very strenuously contend- 
ed that there is a condition precedent im= 
plicit under Section 50 for the Regional 
Transport Authority to take first a deci- 
sion to increase the permits before an ap- 
plication under Section 50 may be grant~ 
ed. We are unable to read that require- 
ment in Section 50.nor that can be spelt 
out. We do not think, therefore, that the 
submission has any force, 


3. In the result, the applicatfon 
fails and is accordingly dismissed. We 
, however, make no order as to costs. 
R. S. BINDRA, J.:— 4. I agree. 

Application dismissed, 
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Sunil Ranjan De, Petitioner v. The 
State of Assam and others, Respondents. 
Dee Rule No. 397 of 1970, D/- 17-4 

7 i . 


(A) Assam Municipalities Act (15 of 
1956), S. 334 — Constitution of India, 
Art, 226 — Person not proved to be re- 
sident of area of “small town” to be con- 
stituted — No locus standi to object to 
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constitution of “small town” in Writ er 
tion. (Para 2 


(B) Assam Panchayat Act (24 of 
1959), S. 1 (2) — Area included in An- 
achalik Panchayat later included in town 
Committee — Fresh notification to ex- 
clude is not necessary and absence of 
notification not fatal. 

The word ‘hereafter’ in sub-section (2) 
which is significant presupposes that there 
may be already some Anchalik Panchayats 
which are constituted and it takes note 
of the possibility of such areas being in- 
cluded later in a Town Committee. Once 
a Town Committee is lawfully constituted 
the erstwhile portion of Anchalik Pan- 
chayat included in the Committees get 
automatically excluded from the Pan- 
chayat in view of Section 1 (2). No fresh 
notification to exclude the area is neces- 
sary nor absence of notification fatal to 
formation of Town Committee. (Para 3) 

M. S. Rahman, for Petitioner; A. M. 
(Mazumdar, Jr. Govt. Advocate, R. C. 
Choudhuri and T. Bora. for Respondents 
` 6 to 12. 

í C. J. :— This application 
under Art. 226 of the Constitutione of 
India is directed against the order of the 
Governor made in the notification dated 


23-9-1969 under Section 334 (4) of the > 


Assam Municipal, Act, 1956, hereinafter 
referred to as ‘the Act’. The Governor 
y this impugned order declared certain 
area specified in .the earlier notification 
of 18-4-1969 to be a notified area termed 
as Dhing Small Town in the District of 
Nowgong. 

2. It appears from a perusal of the 
impugned notification, and it is not denied 
by the petitioner, that there was the first 
notification dated 18-4-1969 inviting ob- 


fections to the Constitution of the 
Small Town under Section of the 
Act. It is stated by the -petitioner 


that the inhabitants of Dhing Town sub- 
mitted various representations objecting 
to the Constitution of the ‘Small Town. 
He, however, has not stated in his peti- 
tion that he had submitted any objection 
as required under the law within the 
time provided for under Section 334 (3). 


Besides under Section 334 (3) only the 


inhabitants of the specified area can sub- 
mit written objections. Although the 
petitioner claims to be a resident of the 
specified area, the Respondents have 
denied this assertion. We, are, therefore, 
unable to investigate this question of fact 
and come to a conclusion whether the 
petitioner is a resident of the specified 
area enabling him under the law to sub- 
mit written objection under Section 334. 
Apart from that, Mr. Rahman. the learn- 
ed counsel appearing. on behalf of the 
petitioner, could not show that in fact 
the petitioner had submitted any written 
objection. That being the position, the 
Petitioner has no locus standi to move 
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this Court on the Writ side challenging 
the impugned order. 


3. Faced with this position, Mr. 
Rahman submitted that, at any rate, the 
notification is without jurisdiction in view 
os i ive fact that a part of Batadrova An- 

halik Panchayat has been included with- 
in the notified area of the Town. The 
learned Counsel draws our attention to 
Sections 3 and 5 of the Panchayat Act 
and also the Section 1 (2) of the said 
Act. We need not consider Sections 3 
and 5 in this case as those sections autho- 
rise establishment and constitution of 
Gaon Sabha end  Anchalik Panchayat 
Section 3 provides for notification declar- 
ing any area to be a Gaon Sabha and 
Section 5 makes provision for declara- 
tion of an Anchalik Panchayat. In view 
of the submission made by Mr. Rahman, 
we should read Section 1 (2): 


(2) Subject to the provisions of sub- 
section (3) it shall extend to the whole 
of the State of Assam except the Autono- 
mous Districts under the Sixth Schedule 
of the Constitution of India and any area 
which has been or hereafter may be in- 
cluded in a Municipality or a Town Com- 
mittee or a Cantonment constituted under 
the Assam Municipal Act, 1956 and the 
Cantonments Act, 1924 respectively or by 
any other Act: 

Provided that the State Government 
may, at their discretion, exclude any area 
which they consider to be predominantly 
industrial or otherwise unsuitable to be 
so included 


Provided further that the area so ex- 
cluded may be administered directly by 
the Anchalik Panchayat for the purpose 
of this Act”. 

Mr. Rahman submits that there should 
be an appropriate notification under Sec- 
tion 1 (2) excluding tne particular area 
from the area constituted as Town Com- 
mittee. We are unable to accede to this 
submission. The word ‘hereafter’ in sub- 
section (2) quoted above is clearly signi- 
ficant. It presupposes that there may be 
already some Anchalik Panchayats which 
are constituted and it takes note of the 
possibility of some portion of such area 
being included later in a Town Com- 
mittee. Once a Town Committee is con- 
stituted in accordance with law even in- 
cluding an erstwhile portion of the 
Anchalik Panchayat, that area gets auto- 
matically excluded from the Anchalik 
Panchayat in view of the provisions of 
Section 1 (2) of the Act. There is no 
necessity for another notification exclud- 
ing the area from the Anchalik Pan- 
chayat. The absence of a second noti- 
fication excluding a particular area from 
the Panchayat is therefore not fatal to 
the constitution of the Town Committee 
in this case. The submission of the 
learned Counsel is therefore of no avail, 
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4, In the result, the application 
fails and is accordingly dismissed. We 
will, pow ever oh no onder asg r ea 


. Application Seed 
ee] 
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Abdul Ali and others, Appellants v. 
Harija Bibi, Respondent, 

Second Appeal No.. 93 of 1088, Dj- 
i on 2-1972 Sk order of Sri S Haque, 

Dist. J.. Cachar, $i: 5-2-1968. 
mart Civil P. C. (1908), Ss. 100-101 — 
Finding of fact — When binding in se~ 
cond appeal. 

A finding of Tact to be final and bind- 
ing upon. High Court a second appeal 
must be clear, specific and unambiguous. 
When it is not so, the apaeved party 
can reagitate it in High Co Also, if 
any relevant evidence has joo’ left out 
of consideration by the lower appellate 
Court, the point can be agitated in second 
' appeal. AIR 1961 SC 1097, Rel, on; AIR 
1959 SC 57, Considered. (Para 7) 


(B) Evidence Act ord Ss. 13 and 
. 157 — Question of right -Eight in 
cludes private land. 


When there is a dispute ebout ad- 
verse possession of land and an oral ‘evi- 
dence of owners of adjoining fields is 
adduced the sale-deeds produced by such 
witnesses have corroborative Rares and 
they are, therefore, a in’ terms 


of Section 157, question of than Trele- . 


vancy ig not material at the gtage of their 
production. (Para 9). 
(C) Civil P. C. (1908), O. 2, R. 1 — 
rate of plaint — eat as to ad- 
erse possession — (X-Ref: nee Ehatteon 

Act (1963), Arts. 64, 65). 
Suit for declaration of onadio and 
‘possession over rounds of 


* {title based on purchase or in alternative 


on. adverse possession mentioned in plaint. 
Plaintiff fighting- out his case on basis of 
adverse possession in both lower courts 
without objection by ° defendant. n 
lower courts dealing. with that .plea in 

their judgments — Plaintiff held could 
succeed on basis of prescriptive title. 


(Para 15) 

Caseg Referred: Chronological Paras 
- ATR 1961 SC 1097 = 1960 Jab LJ 

oo. Raruha Singh v. Achal y 
R 1961 SC 1720 = ` (1962) 2 SCR 
509. Sinha uja v. Ranga 

Ramanuja 15 
‘ATR 1959 SC 57 = 1958 Andh LT 
834, Deity Pattabhiramaswami v, 

S. Hanymayya 6 
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‘tise to this appeal, 
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N. M, Dam, C. R, De, for Appellantsy 


A, M. Mazumdar, P. K. Bhatacharjee, for 
Respondent. 


decree of Shri S. Haque, the Assistan? 
District Judge, Cachar, Silchar. Shri 
Haque accepted the appeal of the defend- 
ant Harija Bibi against cate decree of the 
trial court on reversing the finding of 
the latter that the plaintifis-respondents 
had proved their prescriptive title to the 
= in dispute, and in consequence dis« 
missed their suit with costa, ` 


case of the plaintiffs was 


Al) sold a part of the land in dispute, to. 
plaintiffs Nos. 1. 2 and 3- and Jowed Alf, 
the father of plaintt ‘No, 4 and the huss — 
band of plaintiff No. 5. by a registered - 
sale deed Ex: 5, dated 16-2-1935, and that 
thereafter he sold the balance of the land 
in dispute to the same vendees per rex 
istered sale deed Ex. 7, dated 17-10+. 
1938. Ever since the date of purchase, 
the plaintiffs alleged, they had- been in ` 
posession of the land without any diss 
` The right and interest of 
Jowed Ali in ‘the land was inherited by, - 
plaintiffs Nos, 4 and 5 on hig death. 
During .t survey carried out .in the.. 
latest settlement, tha entire land in dis- 
pute was entered in 
plaintiffs on the basis of their possession, 
However, the defendant Harija Bibi rais- 
ed a dispute respecting that entry and the 
Settlement - Officer, | j. declared 
Harija Bibi as the owner and in posses- 
gion of the land. Since the order mada 
by the Settlement Officer and the con- 
sequent entries in the revenue records 
in the name of Harija Bibi had. clouded 
the rights of the plaintiffs in the land 
in dispute, they Sa the ‘suit, giving 
a declara+ 
tion of their ownership of and Khas pose 
session over that land, 


3 Harija Bibi contested the sult 
on the footing that she had purchased 
the land from her husband Ahmed Ali per 
registered sale deed Ex. A, dated 26-6- 
1932.. She denied. on the strength of 
that sale deed, that her husband had any 
right to make a transfer of the same land 
to the plaintifis in the years 1935 and 
1938. She also contested the claim of 
the plaintiffs that they had been in pos- 
session, of the land since the dates of their 
alleged purchases. 

4, The trial durt found that the 
sale deed Ex. A in favour of the defend- 
ant is a genuine document, that though 
the sale deeds secured by -the plaintiffs 
had also been executed by Ahmed Ali 
and duly registered they could not pre- 
vail against the one executed by Ahmed 
Ali in favour of his wife. the latter being 


‘the names of the > 
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of earlfer date, and that as suich ie plain= 
tiffs could not claim right to the land 
on the basis of the sale deeds propound- 
ed by them. However, that court reach- 
ed the conclusion that the plaintiffs had 
been in possession of the land in dispute 
for the last 28 years and that since their 
possession was adverse to the title held 
ee the defendant in that land, the plain- 

become owners of the land by 
ee possession which had continued 
flor more than 12 yes before the insti- 
tution of the suit.» On the basis of this 
latter finding, the trial court decreed the 
suit of the plaintiffs. 


5. The learned Assistant District 
Judge held, while allowing the appeal 
against the decree of the trial court, that 
‘the plea of adverse possession had not 
been taken by the plaintiffs in the plaint 
and so they could not have availed of 
the game, that since the plaintiffs had 
been in possession of the land on their 

own showing on the basis of the title 
seauined by them from Ahmed Ali they 
could not lay claim to it on the strength 
of prescriptive possession for the statu- 
tory period, and that the plaintiffs had 
also not been able to establish their pos- 
session for that period. 


6. Shri N. M. Dam urged for the 
plaintiffs-appellants that the claim of ad- 
' verse possession raises a question of law 
which he is entitled to urge in second 
appeal, that at any rate the Assistant 
District Judge did not record an unambi- 
guous finding that the plaintiffs had fail- 
ed to establish their prescriptive title and 
go the matter admits of consideration at 
the hands of this Court, that the trial 
court had gone wrong in holding that 
the plea of -adverse possesslon had not 
been taken in the plaint. and that the 
evidence on the record, when considered 
cumulatively, leaves no scope for doubt 
that the plaintiffs had. b 
possession of the land for more than 12 
years, Shri Dam submitted further that 
the Assistant District Judge had not 
taken into consideration the whole of the 
evidence on the record before recording 
the finding that the claim of ihe pos- 
session could not be sustained and so it 
is open to this Court to re-appreciate the 
entire data and reach its own conclusions. 
Shri Mazumdar urged for the defendant- 
respondent that even if the plea of ad- 
‘verse possession can be said to be a ques~ 
tion of law, the findings of fact on which 
the first appellate court had negatived 
the claim of adverse possession -are not 
open to challenge in this Court. He cited 
the decision in Deity Pattabhiramaswami 
v. S. Hanymayya, AIR 1959 SC 57, in 
support of the contention that the High 
Court has no. jurisdiction to entertain a 
second appeal on the ground of erroneous 
finding of fact. however gross the error 
may seem to 
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that Sections 100 and 101 of the 
P. C. between themselves do not Seales 


.@ second appeal on a point of fact. Howe 


ever, it is equally well seed that a 
finding of fact. which is final must ba 
clear, specific and unambiguous, The 
Supreme Court held in the case of Raruha 
Singh v, Achal Singh’ ATR 1961 SC 1097, 
that if the appellate court records definite 
findings on the basis of oral evidenca 
end surrounding circumstances, it is no? 
open to the High Court to reappreciate 
that evidence. -It follows that unless the 
finding ig clear cut and definite, the ag- 
grieved: party can reagitate in the High 
Court a finding of fact given by the first 
appellate court, Another equally well- 
settled principle is that if the first ap- 
pellate court hag failed to consider the 
entirety of the relevant evidence before 
recording a finding of fact, or, in other 
words, if any such -evidence has been left. 
out of consideration by it, then the point 
can be agitated in second appeal It is 
in. the light of these principles that I 
proceed to determine if the findings of 
fact reached by the Assistant District 
Judge suffer from any ities. 

8. The principal question that 
arose for decision before that court was 
whether the plaintiffs had been in oc- 
cupation of the land for more than 12 
years adversely to the defendant. After 
discussing the evidence led by the par- 
ties, the Assistant District Judge record- 
ed the following findings:— ; 

“So from the evidence of the P. We. 
there was reason to believe that the plain- 
tiffs had long possession of more than the 
period of limitation. The evidences in 
record do disclose since how long they 
were possessing, And considering the evi- 
dence of the P. Ws. it was doubtful if 
they were possessing the suit land”. 

Since the reproduced part of the judg- 
ment did not apparently make a con- 
vincing reading I called upon the par- 
ties’ counsel to check it up with the ori- 
ginal judgment of the court and after 
checking the same both of them agreed 
that the copy of the relevant part of the 
judgment set out in the Paper Book is 
correct. The first and third sentence of 
the excerpt obviously convey contrary 
impressions. In the first sentence it is 
stated that the evidence on record shows 
that the: plaintiffs had been in posses- 
gion of the land for more than the period 
of limitation, while in the third sentence 
it is mentioned that after considering the . 
evidence of the witnesses it was doubtful 
that the plaintiffs were possessing the sult 
land. The middling sentence is alto- 
gether incomprehensible. Therefore. it 
cannot be contended that the learned 
Assistant District Judge had reached any 
firm finding about possession of the plain~ 
tiffs over the suit land or itg length, In 
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such ‘circumstances, it is definitely open 
to the plaintiffs-appellants to submit that 
this Court should reassess the evidence 
and reach definite conclusions of its own. 

9. Quite a number of witnesses 
‘examined by the plaintiffs had produced 
certain sale deeds on the basis of which 
they had. purchased lands contiguous to 
the land in dispute. and in those sale 
deeds the land in dispute, wherever it 
adjoins the purchased lands, has been 
entered as ownership of the plaintiffs. 
The trial court placed those ‘documents 
entirely out of consideration on the score 
that they were irrelevant. However, 
those documents are clearly relevant in 
terms of Section 13 of the Evidence Act, 
especially when the Court statements of 
the witnesses who produced them are cor- 
roborated by the recitalg therein. That 
section enacts that where the question is 
as to the existence of the right or custom, 
the following facts are relevant:— 


(a) Any transaction by which the 
right or custom in question was crea 

ed, ed, recognised, asserted or 
denied, or which was inconsistent with 
its existence; 

(b) Particular instances in which the 
wight or custom was claimed, recognised 
or exercised, or in which its exercise was 
disputed, asserted or departed from. 

It is settled beyond controversy that the 
expression “right” in Section 13 includes 
a private land. Therefore the learned 
Assistant District Judge was wrong in 
law in not taking the various sale deeds 
produced by the plaintiffs’ witnesses into 
consideration. The recitals made therein 
lend corroboration to the oral statements 
of the witnesses in Court and so are 
clearly admissible in terms of Section 157 
of the Evidence Act. The question bear- 
ing on the value to be attached to such 
recitals will depend on the circumstances 
under which the document came into ex- 
istence but that fact has nothing to do 
with the relevancy of the documents. 

10. The learned Assistant District 
Judge rejected another set of documents 
as of no evidentiary value, They are Exs. 
8 and 9 and Ex. 10 series. The first men- 
tioned two documents are the sale deeds 
by which Ahmed Ali had purchased the 
land in dispute. It is the case of the 
plaintiff-appellant that at the time of sale 
of the two parcels of the land in dispute 
to him, Ahmed Ali had delivered these 
two documents to him in token of the 
assurance that he was the owner of the 
lend. Ex. 10 series are the receipts which 
the plaintiff had secured on payment of 
rent respecting the land’ in dispute. The 
receipts show that he had been paying 
rent from 1341 B. S. upto 1368 B. S. If 
the plaintiff were not in possession of the 
land, I wonder if he could have continu- 
ed to pay rents for more than a quarter 
of a century and yet not assert his right 
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of possession., The learned Assistant Dis- 
trict Judge disposed of the argument pres- 
sed on behalf of the appellant on the - 
authority of the three documents Ex. 8, 
Ex. 9 and Ex. 10 series with the observa- 
tions that the payment of revenue and 
custody of the old title does “neither give 
title nor prove adverse possession” and 
that “Certainly the plaintiffg might have 
paid revenue as they took themselves as 
teal owners by purchase from Ahmed, so 
these acts of paying were not denial of 
title of defendant to the knowledge of the 
defendant, but these were paid to streng- 
then their title got by “purchase”. I have 
not been able to appreciate the ‘approach 
of the learned Judge. The defendant, I 
may emphasise, could not deny during 
the course of her examination as D, W. 5 
that so long her husband Ahmed Ali was 
alive, it was he who wag managing the 
property. In the context of this circu- 
mstance, namely. that it was Ahmed Ali 
who managed the property even after the 
transfer in favour of his wife, the passing 
of the documents Ex .8 and Ex. 9 by 
Ahmed Ali to the plaintiff assumes con- 
siderable importance. Ahmed Ali obvi- 
ously represented to the plaintiff that as 
he was the owner of the land on the 
basis of the deeds Ex. 8 and Ex. 9 and 
in possession of it he was fully competent 
to transfer the same. This conclusion is 
re-inforced by the fact that the plaintiff 
paid land revenue for about 27 years 
after the purchase by him firstly in the 
year 1935 and then in the year 1938. : 


` IL If the learned Assistant Dis- 
trict Judge had taken into consideration 
the documents Ex. 8, Exs. 9 and 10 series 
as also various sale deeds produced by 
the plaintiffs’ witnesses, he would‘ surely 
have taken the oral evidence led by the 
plaintiff in an altogether different light. 
I think he was greatly prejudiced by the 
fact that the plaintiff had, at the eee 
been in occupation on the basis of his 
own title and so he had never asserted 
adverse possession against the defendant. 
However, if the plaintiff was in posses- 
sion of the land on the basis of his own 
title. then his possession would definitely 
be adverse to the claim of the defendant 
Harija Bibi. But for this basic wrong 
legal approach, the fate of the appeal! 
decided by the Assistant District Judge 
would have been altogether different, 


12. Plaintiff examined 7 witnesses 
besides himself. of them supported 
his claim of continuous possession over 
the land in dispute for 28 years or up- 
wards. P, W 2 Abdul Jalil is the owner 
of the land on the adjacent west of the 
land in dispute. while Taher Ali P, W. 3 
owns land on the contiguous north of 
the suit land. Their ownerships on m 
west and north were admitted by D, W 
the sn of the defendant Anaa Jalil 
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and Taher All unanimously deposed that 
the plaintiff has been in possuo of 
the land for 28 to 31 years. W. 6 
Ahmed Ali also owns land on ii north 
and south of the land in dispute and he 
too has lent unqualified support to tbe 
plaintiffs stand that the latter has been 
in occupation for more than 28 years. 
Amruj Ali P. W. 7, who owns land on 
the north, also affirmed that the plaintiff 
has been in possession of the suit land 
for a long time. Likewise is the case 
with the P. W. 8 Osman Ali 


13. The defendant’s evidence about 
her posession ig far from convincing. 
D. W. 1 is her own son while D. W, 5 
is the defendant herself. They both ad- 
mitted that they had never cultivated the 
land themselves. Their case is that they 
had been getting it cultivated through 
bhagidars or labourers. D. W. 2 Abdul 
Oaheb describes himself as a bhagidar of 
the defendant respecting the suit land 
for a period of 4 years An that was 12 
years after one Yakub Ali had been in 
possession of: the land. Abdul Oaheb 
however could produce no bhaginama, 
The trial court disbelieved him on the 
score that the witness could not explain 
why he paid half the paddy, representing 
the share of the defendant. to Yakub Ali 
and in addition he happens to be related 
fo the son of the defendant. Irshad Ali 

W. 3 deposed that he had cultivated 
the land for 3 or 4 years as a labourer 
under D. W. 1. Since the -witness ad- 
mitted that he had been convicted in one 
criminal case and as he happens to be a 
mere labourer, the trial court did not 
put reliance on his testimony. Rashid AH 
D. W. 4 is another labourer and he hap- 
pens to be the brother of D. W. 3. The 
statement of is witness was in con- 
tradiction to what had been earlier de- 
posed by D. W. 1 and so the court dis- 
believed him. The defendant’s statement 
as D. W. 5, the trial court held. stood 
belied by the testimony of D. W. 2 in 
asmuch as the former said that Yakub 
Ali bad never cultivated the land in suit, 
but the latter affirmed that Yakub Ali 
done cultivation for about 12 years. The 
reason given the trial court for dis- 
en ee D. W. 5 is therefore obviously 
soun 


14. It would be apparent from the 
above discussion of the oral evidence that 
the witnesses examined on behalf of the 
plaintiffs are. natural and independent 
while those examined by the defendant 
are either interested or their testimony 
is uninspiring. Therefore I set aside the 
finding of the Assistant District Judge 
that the plaintiff had not been in con- 
tinuous possession of the land for a 
period of 28 to 30 years and hold that 
the plaintiff has succeeded in establish- 
ing that he had been in possession for 
that much period. 
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15. Before concluding I must 
make a brief reference to a point raised 
by Shri Mazumdar on behalf of the res- 
pondent. He submitted that the plaintiff 
had not pleaded adverse possesion in the 
plaint and so he cannot succeed on the 
basis of prescriptive title. In support of 
that contention, the learned counsel plac- 
ed reliance on the decision in Sinha 
Ramanuja v. Ranga Ramanuja, AIR 1961 
SC 1720. The relevant proposition laid 
by the Supreme Court in ¢t.case was 


- that where in the courts below the plain- 


tiff did not base his claim on his being 
the holder of the office of “arulipad”, the 
High Court. was not justified in allowing 
the plaintiff to set up any such claim 
for -the first time in second appeal. The 
proposition is quite unexceptionable. How- 
ever, the judgments of the two courts 
below show unambiguously that the pre- 
sent suit was fought out both in the trial 
court and in the first appellate court 
distinctly on the ground of title based 
on purchase or in the alternative on ad= 
verse possession for the statutory period. 
While opening discussion on issue No, 6, 
the trial court observed that the plain- 
tiffs case rests on the two sale deeds 
executed by Ahmed Ali and on long 
possession since the dates of purchase. 
The court immediately thereafter record- 
ed the finding that the sale deeds Exts. 
5 and 7 produced by the plaintiff could 
not prevail against the sale deed Ex. A 
in favour of the defendant and then ob- 
served that “The plaintiffs also pleaded 
the adverse possession for more than the 
requisite period”. The court thereafter 
proceeded to examine the evidence to 
find out if the plaintiffs’ claim had been 
established. The finding reached by that 
court after an elaborate examination of 
the evidence, oral and documentary, was 
that the plaintiff had perfected his title 
over the suit land by adverse possession 
lasting for the statutory period. I; is this 
latter finding of the trial court which was 
subjected to scrutiny in the first appel- 
late court and the latter court negatived 
the claim of adverse possession. There- 
fore it cannot be said that the parties 
did not fight the case in the courts below 
on the basis of adverse possession set up 
by the p . Further, a close study 
of the plaint would show that the plea 
of adverse possession had actually been 
adopted by the plaintiff. In para 4 of the 
pa it had been stated that the plain- 

had been “possessors of the suit land 
i more than the period of limitation to 
the knowledge of the defendant”, and in 


“para 8 it was asserted that the plaintiffs 


be granted a declaration of ownership as 
“they have been enjoying for more than 
the period of limitation and against ad- 
verse possession by others”. It may be 
that the plaintiff could have laid claim 
to the land on the basis of adverse posa 
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session in more explicit terms than he 
actually did. However, it cannot be said, 
in the context of the excerpted parts of 
the plaint, that the plaintiff had not 
claimed ownership founded on adverse 
possession. Moreover, as already shown 
above, the two parties did fight out the 
case on the basis of adverse possession 
and the trial court as well ag the first 
appellate court dealt with that claim ex- 
haustively and that too without any ob= 
fection on the part of the defendant. 
‘Hence I negative the contention of Shri 
Mazumdar that the plaintiff cannot lay 
claim to the land on the basis of adverse 
possession. 

16. No other point was raised by. 
the parties’ counsel, 

17. In the result, I allow. the ap- 
meal set aside the decree of the first ap- 
pellate court and restore the one made 


by the trial court. The plaintiffs-appel- 
fants shall get costs in all the three 
ue i 

_ Appeal allowed. 
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: R. S. BINDRA, J. 

The Union of India, Petitioner v. Md. 
Ayub, Opposite Party. 

Civil Revn. No. 5(H) of 1971. DA 
30-3-1972 against: the decree of Shri A. K. 
Pandey, Addl. Dy. Commr.. Shillong, 'D/- 
28-9-1970. 


(A) Constitution of India, Art. 5 — 
Domicile — Domicile of origin or birth 
and domicile of choice — Principles re- 
lating to — (X-Ref:— International Law 
— Domicile). 


The principles regarding domicile of 
origin and domicile of choice may be 
summarised as follows:— (1) there can 
. be no person without a domicile; (2) the 
Jaw assigns domicile of origin to every 
person at bis birth and to a legitimate 
child the domicile of the father is as- 
signed and to an illegitimate child Let 
of the mother; (3) before reaching fult 
age an infant is utterly incapable of ac~ 
quiring by his own act an independent 
domicile of choice, or, in other words, his 
domicile until he attains majority is-gov- 
erned by the domicile of his parents; 
(4) there ig a presumption in favour of 
the continuance of the existing domicile; 
(5) the burden of proving a change in 
domicile rests upon him who alleges that 


the change has occurred; and (6) the two. 


requisites for the acquisition of a fresh 
domicile, namely, residence and inten- 
tion, must concur, though there need not 
be unity of time in their concurrence. 
In other words, the intention may either 
precede or succeed the establishment of 


EP/EP/D74/72/KSB 


A.I E. 
the residence. AIR 1966 SC 160; Inter- 
national Law Cheshire, 6th Edn. pp. 
171 to-173, Rel. on. (Para 13} 


- (B) Constitution of India, Arts. 5 and 
7 — Applicability — Article 7 applies only 
to person migrating — Citizen of India 
— Essential requisites — Migration and 
acquisition of domicile — (X-Ref:— In- 
ternational Law — Domicile). 

Article 7 is a Constitutional provi- 
sion which has nothing to do with the 
principle of private international law re- 
lating to change in domicile of the father 
of a minor, cle 7 comes into play 
on its own strength and it applies to the 
person who migrates. Mere migration in 
international law does not tantamount to 
change in domicile, (Para 16} 

Where the plaintiff was born in India 
of native parents also born in India but 
the parents migrated to Pakistan after 
partition of the country leaving behind 
in India the plaintiff as a minor who 
attained majority on 2-12-1952. 

Held (i) that all the ingredients re- 
quired by Art. 5 were satisfied by the 
plaintiff and, therefore, he was a citizen 
of India. (Para 15} 

(ii) that though the plaintiffs father 
had lost his Indian citizenship under Arti+ 
cle 7 by his migration there being no evi- 
dence -~to show that the father had 
acquired the. domicile in Pakistan before 
2-12-1952 the plaintiff who was minor tilf 
then could not have lost his domicile- in 
India under the International law. ; 

(Para 16) 

(C) Constitution of India, Art. 5 — 
Issue of an Indian passport to a person 
though not conclusive on the point of 
Indian citizenship, raises a rebuttable pre- 
sumption in his favour — (X-Ref:— Evi- 
dence Act - (1872), S. 114). (Para 7) | 
Cases Referred: Chronological 
AIR 1966 SC 160 = (1965) 3 SCR 

.793, Kedar Pandey v. Narain. | 
Bikram 12 
AIR 1965 All 191 = 1964 All LJ 
760, Mukhtar Ahmad v. State of 
U. P. 10 

D. Pathak, for Petitioner; B. M. 
Goswami and M. K. Bhattacharjee, for 
Opposite Party. 


ORDER:— This Revision petition by 
the Union of India under Rule 36 of the 
Rules for Administration of Justice and 
Police in the Khasi and Jaintia Hills 
arises out of a suit instituted by Md. Ayub 
on 27-4-1962 claiming a declaration that 
he is a- citizen of India. . The suit was 
dismissed by Shri'S, N. Phukan, Assis- 
tant to the Deputy Commissioner, Shil- 
long, by judgment dated 31-8-1965. How- 
ever, an appeal filed by Md. Ayub against: 
that judgment and decree founded on it 
succeeded in the Court of the Additional 
Deputy Commissioner, Shillong. who held 
by his judgment dated 28-9-1970 that Md, 
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Ayub was a citizen of India. The Union 
of India having felt aggrieved with. the 


decree made by the Additional Deputy . 


Commissioner has come up in. revision to 
this Court. 


2. Mr. Ayub had pleaded that he : 
wes born at Shillong on 2-12-1933 of the ` 


parents Makdum Baksh and ‘Amina 
ote who are original residents of 

District Rai Barelly, Uttar 
Du that he was brought up and 
educated at Shillong, that he was married 
in 1952 at Shillong with the daughter of 
his uncle Hazi Kammu Mia, and that he 
was in business at Shillong for a long 
time. In the-year 1961, the plaintiff 
paa further, the Superintendent of 


olice, United Khasi and Jaintia Hills,: 


Shillong, served him with a notice under 
clause (c). of sub-section (2) of S. 
the Foreigners Act, 1948, directing him 
to leave India on or before 30-9-1961. 
That order of the 
Police was challenged in a Writ Petition 
filled under Art.-.226 in the High Court 
but the High Court suggested to him that 
since disputed questions of fact were Ìn- 
volved he better. pursue his remedy by 
a regular suit. It is thereafter that the 
plaintiff served. a notice under Section 80 

of the Code of Civil Procedure on the 
Union of India and having received no 
response was left with no alternative but 
to file the suit for a declaration that he 
was a citizen of India and as. such the 
order of the Superintendent of.Police was 
untenable in law. It was admitted in the 
plaint that the plaintiffs father and other 
members of hig family had left for 
Pakistan some time in 1950 but it was 
added {hat the plaintiff had continued to 
reside in Shillong with his uncle Kammu 
Mia whose daughter he ultimately mar- 
ried. In para 20 of the plaint it was 
alleged that the plaintiff applied for and 
secured Indian Passport on 23-11-1953 
for a visit to Pakistan as he wanted to 
meet his parents who were -putting up 


fn Sylhet and that he had actually gone 


to Sylhet on the basis of. that passport. 

ne was specifically denied that the plain- 

tiff had ever forsaken his Indian clitizen- 
ship or had migrated to Pakistan. 


The suit was resisted by the. 
The defence set up by . 


3. 
Union of India. 
it was that plaintiffs father after selling 


his properties at Shillong in 1947 had left: 
Pakistan along with his wife, two ` 


for 
daughters and three sons including the 
plaintiff, and that subsequently in Octo- 
ber 1952 “the plaintiff stealthily crossed 


fhe Border and came to India without 


valid Travel document or Permit and 
married the daughter of Kammu Mia”. 
It is after his return to India, it was 
pleaded further, that the plaintiff began 
to assert his Indian citizenship and in the 
‘year 1953 managed to secure an Indian 
Passport on false representation that he 


y 


3 of- 


Superintendent of- 
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wag an Indian national and that his father 
Wag also an Indian citizen. 


4, As many as seven Issues were 
settled by the trial.Court but the parties 
concentrated themselves only on Issue 
No. 6: which was: “Whether the 
is an Indian citizen?” The plaintiff ex- 
amined six witnesses inclusive of himself 
besides relying. on several documents 
while the Union of India rest contented 
by placing reliance on the document Ext. 


A. The‘ trial Court held that the plain- 


tiff, who was then a minor. must have 
gone over. to Pakistan along with his 
father where the latter wanted to settle 
permanently, and that as such he was 
no longer an Indian citizen. The learned 
Additional Deputy Commissioner was. of 
the opinion that there was no presump- 
tion that the plaintiff had left for Pakis- 
tan when his father went to that country 
and that there was sufficient evidence to 
establish that the plaintiff had continued 
to remain in Shillong after his father 
and other relations had gone over to 
Pakistan, 


- 5 Shri D. Pathak eevee urged 
two points on behalf of the Union of 
India. In the first instance, he submitted 
that the evidence on the record does not 


. Justify the conclusion that the plaintiff 


had remained behind in. Shillong during 
his minority when his father went to 
Pakistan soon after’ the partition of the 
country. His second submission was that 
since the plaintiff was minor when hi 
father -had left for Pakistan, the plain- 
tiffs domicile shall be presumed to be 
Pakistan and not India with effect from 
the day his father acquired domicile: in 
Pakistan, and that as such the plaintiff 
could not have availed of the oe 
of Art. 5 of the Constitution: Shri B. 

Goswami, who appeared for the a 
respondent, joħned issue with Shri D. 
Pathak. on both the points. His stand was 
that. there .is voluminous evidence in 
proof of the fact that- the plaintiff had 
never quitted his residence in India and 
that since he had domicile in India at the 


‘time the Constitution came into force 
. and since he and both of his parents had 


been born. in India, he retains his Indian 
citizenship. in terms of Art. 5. 


6. The statements of all the six 


witnesses examined by the plaintiff were 


read in Court-by Shri D. Pathak to enable 


‘this Court to formulate its own opinion 


whether or not the plaintiff had accom-~ 
panied his father- when the latter went 
over to Pakistan. After a careful study 
of the- oral evidence I feel satisfied that 


the -plaintiff had not gone to Pakistan 


‘gone to Pakistan with his father. an the 


assumption that the plaintiff being aged 
only 14 years in 1947 it is natural that 
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he should have accompanied his father. 
Shri Pathak was fair enough to concede 
that this assumption on the part of the 
trial court was not justified, and there 
“are good reasons for it. The Union of 
India did not mention in the written 
statement any specific, or even approxi- 
mate date when the father of the plain- 
tiff had left for Sylhet in Pakistan, nor 
it led any evidence to prove that the 
plaintiff had actually accompanied his 
father. The plaintiff had specifically 
pleaded that his father had gone to 
‘Pakistan in the year 1950, and in his 
Court statement as P. W, 4 he affirmed 
that his father went to Pakistan some 
time in 1949-50. This later statement of 
the plaintiff was not challenged in cross- 
examination. We have the concordant 
testimony of Md, Ishaq (P. W. 1), Abdul 
Sukkur (P. W. 3) and Badri Prasad 
Bawari (P. W. 5) fhat the plaintiff has 
been continuously living in Shillong and 
that he did not go to Pakistan along with 
his father. The plaintiffs uncle Hazi 
Kammu Mia (P. W. 2) also affirmed like- 
wise and in addition we have the state- 
ment of the plaintiff himself to the same 
effect. The statements of P. W. 1, 
P. W. 3 and P. W. 5 sound credible and 
Shri Pathak was unable to point out his 
accusing finger against any of them. 


7. The oral evidence is consider- 
ably reinforced by the certificate Ex. 3, 
dated 28-9-1961, issued by the Myntri 
. Incharge of the Office of the Syiem of 
Mylliem’ Barabazar, Shillong, to the ef- 
fect that the plaintiff “is dealing in shoe 
business at Barabazar, Shillong, since the 
year 1950”. The Indian passport Ext. 1 
issued to the plaintiff on 23-11-1953 for 
a visit to Pakistan als lends support to 
his. contention that he had been residing 
in India. It is correct that the passport 
may not be said to be conclusive on the 
point of plaintiffs Indian citizenship. 
However, that document does raise a 
presumption, though rebuttable, in’ his 
favour for it is legitimate to assume that 
before the passport was issued to him 
some enquiry must have been made by. 
the police or other competent authority 
on the subject of his Indian citizenship, 
a fact which admittedly inserted in the 
application made by the plaintiff for the 
purpose, and that nothing suspicious had 
been found. The two documents Ext, 3, 
the certificate issued by the Syiem. and 
Ext. 1, the Indian passport, coupled with 
oral evidence, in my opinion, constitute 
formidable evidence to support the plain- 
tiffs contention that right from the date 
of his birth he had been residing in what 
is now known as India and that he. had 
gone to Pakistan only on the authority 
_ of the passport issued to The Union 
_ of India, it may be added, examined no 
witness nor produced any other evidence 
to establish that the plaintiff had fur- 


Union of India v. Md. Ayub (R. S. Bindra J} 


ten statement. or-in either of the 
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tively entered India from Pakistan in 
October, 1952, 


8. The trial court utilised the re- 
citals in Ex. A, document executed by. 
Kammu Mia, the plaintiffs father-in-law, 
at the time of plaintiffs marriage with 
his daughter. It is mentioned in Cl. (1) 
of this document that Mohammed Ayuh 
(the plaintiff) shall come to the house of 
Kammu Mia after marriage with his 
daughter and live there as his son. In 
the opinion of the Munsiff thig recital in 
the document negatives the contention of 
Mabammed Ayub that he had been put- 
ting up with his uncle Kammu Mia ever- 
since his own father left for Pakistan. I 
cannot subscribe that view of the Mum- 
siff. residence of Mabammed Ayub 
in the house of Kammu Mia before the 
formers marriage with the latter’s 
daughter was altogether in different capa- 
city, and the recital in clause (1) only 
shows- that after the marriage when 
Mahammed Ayub comes to the house of 
Kammu Mia he shall live there as his 
son. Therefore, it is not AE ‘to con 
clude from the recitals in document 
that Mahammed Ayub had not been 
living at Shillong before his marriage 
with Kammu Mia’s daughter in 1952, 


9. This takes me to the consideras- 
tion of the crucial question that falls for 
determination in the Some appeal, 
namely, whether the plaintiff Indian 
citizen, Sri Goswami urged on dhe autho- 
rity of provisions of Art. 5 of the Con- 
stitution that there is no scope for argus 
ment on plaintiffs claim of his Indien 
citizenship. That Article reads as under 

“At the commencement of this Cons 
stitution, every person who has his 
domicile in the territory of India— 

(a) who. was born in the territory ol 
India; or 

(b) either of whose Beas wag born 
in the territory of India; o 

(c) who thes been oiai resident . 
in the territory of India for not‘lesg than 
five years immediately preceding such 
shall be a citizen of 


On its plain reading the Article states 
that every person who had his domicile 
in the territory of India on the com~« 
mencement of the Constitution and who 
was elther born in the territory of India, 
or either of whose parents was born in 


- that territory, or who had been ordinarily 


resident in the territory of India for nof 
less than five years immediately preced~ 

ing the date of commencement of 7 
Constitution, shall be a citizen of India. 
The Constitution of India came into force 
on 26-1-1950. I have held above that 
the plaintiff was living in India on 26-1- 
1950, and as such he had his domicile 
in India on that date. It was not denied 
by the Union of India either in‘the writs 
two 
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courts below or in this Court that the 
plaintiff was born in India and that both 
Le parents also. had their nativity in 

a. 
Art, 5 are clearly proved and so there 
is no difficulty in holding that Mahammed 
Ayub is an Indian Citizen, - 


10. Shri Pathak, however, con~ 
fended that the plaintiff being a minor 
on the date the Indian Constitution came 
into force, he could not have any domi- 
cile of hig own and so his domicile shall 
be determined on the basis of the domi- 
cile of his father. Shri Pathak submitted 
further that since the plaintifi’s father 
had left India by the date the Constitu- 
tion came into force, the p 
be said to have his domicile in India on 
26-1-1950 with the consequence that he 
cannot avail himself of the provisions of 
Art. 5. AIR 1965 All 191, 
Abmad v. State of U. P.. was cited by 
Shri Pathak in support of his contention. 
It was held in that case that a minor is 
unable to acquire a domicile by his own 
act and that therefore when the minor, 
whose father was domiciled in and was 
citizen of India, left India for Pakistan 
after 1-3-1947 and continued to be a 
minor when the Constitution of India came 
into force, cannot be said to have acquir- 
ed a domicile of choice: in Pakistan by 
his own act.. and hence he continued to 
retain his domicile of origin in India on 
26-1-1950 and Art. 7 of the Constitution 
would have no. application to his case. 


11. The postulates on which Shri 
Pathak rested his submissions are that 
plaintifi’s father had left India for Pakis- 
tan before 26-1-1950 and had acquired 
domicile in that country immediately 
thereafter. However, the Union of India 
led no evidence to prove either of the 
two postulates. The plaintiff affirmed 
while in the witness box that his father 
had left for Pakistan sometime in 1949- 
50, but that statement is obviously neither 
here nor there, and so it is not possible 
to hold with any definiteness that the 
plaintiffs father had left for Pakistan on 
26-1-1950 or before that date. Apart from 
that uncertainty, there are legal impe- 
dimenits in holding that the plaintiff had 
lost his domicile in India by 26-1-1950 or 
thereafter. If plaintiff had. his domicile 
in India on 26-1-1950 then his contention 
of being an Indian citizen will prevail in 
terms of Art. 5 of the Constitution for 
undeniably he and his parents were born 
in India and he had been living in India 
for more than five years by 26-1-1950. 


12, Cheshire states at page 171 of 
his Private International Law, Sixth Edi- 
tion, that it is a settled principle that 
nobody shall be basse a domicile, and 
in order to make this effective the law 
assigns what is called a domicile of origin 
to every person at bi name- 


Therefore, all the ingredients of - 


tiff cannot 
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ly, to a legitimate child the domi- 
cile of the father, to an illegiti- 
mate child the domicile of the mother. 
At page 173 Cheshire states fur- 
ther that there is a presumption in favour 
of the continuance of an existing domi- 
cile and therefore the burden of proving 
a change lies in all cases upon those who 
allege that a change has occurred. This 
presumption, the author opines. may have 
a decisive effect, for if the evidence is 
so conflicting or indeterminate that it is 
impossible to elicit with certainty what 
the resident’s intention is, the court will 
decide in favour of the existing domicile. 
Another. proposition outlined by the 
author on the same page is that the two 
requisites for the acquisition of a fresh 
domicil are residence and intention, that 
such an intention, however. unequivocal 
it may be, does not per se suffice and that 
the two elements of factum et animus 
must concur, though it is not necessary 
that there need be unity of time in their 
concurrence. Yet -another principle stat- 
ed by Cheshire is that before reaching 
full age, an infant (minor) is utterly in- 
capable of acquiring by his own act an 
independent domicil of choice — vide 
page 190. The correctness of these prin- 
ciples was not disputed by Shri Pathak. 
Indeed. those principles were recognised 
by the Supreme Court in the case of 
Kedar Pandey v. Narain Bikram, AIR 
1966 SC 160. The Supreme Court ob- 
served that the law attributes to every 
person at birth a domicil which is called 
domicil of origin, that this domicil may 
and a new domicil, called a 
choice, acquired. However, 
the two kinds of domicil, the Supreme 
Court pointed out, differ in one respect, 
namely, that the domicil of origin is re- 
ceived by operation of law at Birth, 
while the domicil of choice is acquired 
later by the actual removal of the indivi- 
dual to another country accompanied by 
his animus manendi The Supreme 
Court observed further that the domi- 
cil of: origin of an individual is deter- 
mined by the domicil, at the time of his 
birth, of the person upon whom he is 
legally dependent, and -that’ a legitimate 
child receives that domicil of the father 
at the time of the birth. Another pro- 
position enunciated by the Supreme Court 
was that as regards the change of domi- 


‘ceil any individual who is not under dis- 


ability may at any time change his exist- 
ing domicil and acquire for himself a 
domicil of choice by the fact of resid- 
ing in a country other than of his domicil 
of origin, with intention of continu< 
ing to reside there indefinitely. The onus 
of proving that a domicil has been cho- 
sen in substitution for the domicil of 
origin is upon those who assert that the 
domicil of origin has been lost, and that. 
the domicil of origin continues till a fix~ 
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ed and settled intention of abandoning the 
game and acquiring another as the sole 
domicil is clearly established. 

13. The propositions which clearly 
emerge from the excenpis -reproduced 
above from Cheshire and the principles 
enunciated by the Supreme Court in the 
case of Kedar Pandey may be summaris- 
ed as under :— 

(1) That there can be mo person 
without a 

(2) That the law assigns domicil of 
origin to every person at his birth and 
that to a legitimate child the domicil of 
the father is assigned and to an Illegiti- 
mate child that of the meer 

(3) Before reaching full age an in- 
fant is utterly incapable of acquiring by 
his own act an independent domicil of 
choice, or, in other words, his domicil 
until he attains majority is governed- by 
the domicil of his parents; 

(4) That there is a ‘presumption in 
favour of the continuance of the exist- 
ing domicil; 

(5) That the burden of proving. a 
change in domicil rests upon him who 
alleges that the change has occurred; and 

(6) That the two requisites for the 
acquisition of a fresh domicil, namely, 
residence ‘and intention, must concur, 
oont there need not be unity of time 

their concurrence. In other words, 
he intention may either precede or suc- 
ceed the establishment of the residence. 


14, Now I proceed to apply these 
principles to the facts of the case to de- 
termine whether or not the plaintiff 
Mohammed Ayub is a citizen of India, 
As stated earlier; the parties were not 
in dispute on the points that the plain- 
tiff as well as hig parents were born in 
what is now known as India. Therefore, 
the law will assign the plaintiff a domi- 
cil in India. The Union of India wants 
this Court to presume a change in his 


domicil in India because his father had 


migrated to Pakistan. Mere migration 
would not assign new domicil to the 
plaintiff's father because until the two 
elements of residence and intention con- 
cur, a domicil of choice is not acquired. 
Cheshire states at page 186 that there 
is strongest possible presumption in fav- 
our of domicil of origin and according 
to proposition No. 4 (supra) the burden 
of establishing change in domicil rests 
on ‘him who alleges it. It was therefore 
for the Union of India to establish by 
positive evidence that the father of the 


plaintiff had acquired a domicil in Pakis- 


tan on a particular date in substitution 
of his domicil of origin in India. We 
have no date on the record to take us 
to a definite conclusion that the father 
of the plaintiff has acquired a new domi- 
cil in Pakistan and if so on what date. 
Actually we are not sure, as pointed out 
earlier, on what particular date the plain- 


A. I. E 
tiffs father left India for Pakistan, nor 


when he reached that country. Tha 
plaintiff would acquire the.new domicil 


-of bis father not earlier than the date 


his father acquires the domicil of his 
choice. Therefore, on the present ree 
cord it is not possible to agree with Shri 
Pathak that the plaintiffs father had acs 
quired , domicil of choice in Pakistan. in 
substitution of hig domicil of origin and 
that the plaintiff also should be presum~ 
ed therefore to have’ acquired the new, 
domicil in Pakistan. The. burden of prov+ 
ing that the plaintiff had lost his domis 
cil in India and that he acquired a domi-« 
cil in Pakistan has clearly not been diss 
charged by the Union of India. | 

15. If there was no change in the 
domicil of the plaintiff until the date he 


‘attained majority, then his domicil of 


origin, which beyond doubt was in India, 
will have to be assumed to have cons 
tinued. And if the plaintiffs domicil was 
in the territory of India on 26-1-1950 
then he is a citizen of India because he 
was born in India, hig parent were born 
in India, end he had been ordinarily 
residing in India for not less than five 
years immediately preceding 26-1-1950. 

16. - Some argument against the 
plaintiffs contention might have been 
raised on the footing of Article 7 of the. 
Constitution which provides that notwith« 
standing anything in Articles.5 and 6, a 

person who has after the first day of 

March, 1947, migrated from the territory 
of. India to the territory now included in 
Pakistan shall not be deemed to be a 
citizen of India. However, such an argu- 
ment, I believe, has not even the veneen 
of plausibility. Article 7 ig a Constitu- 
tional provision ‘which has nothing to do 
with thé principle of private International 
Law relating to change in domicil of the 
father of a minor. Article 7 comes into 
play on its own strenth and it applies 
to the person who migrates. Mere mig- 
ration in International Law does not 
tantamount to change in domicil, and the 
plaintiffs’ citizenship shall be determin- 
ed, before he attained majority on 2-12. 
1951, by the domicil of his father. There- 
fore, the plaintiff could have acquired 
domicil in Pakistan only if his father had 
done so by 2-12-1951. However, all that 
we know is that the plaintiffs father had 
migrated to Pakistan before 2-12-1951 and 
had’ thereby lost his citizenship in India 
in view of Article 7. But until hig father 
had acquired domicil in Pakistan by 2-12 
1951, the plaintiff could not have lost his 
domicil in India. 

17. . No other point was urged in 
support of the revision petition. 

18. In the result, the petition fails 
and is dismissed, but I make no order as 
to costs, 


Petition dismissed. 
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E. K, GOSWAMI, C. J., R. S. BINDRA 

AND B, ISLAM, JJ. ; 

Syed Abdur Rahman. Appellant v. 

Tripura Modern Bank Ltd, Respondent. 

' Misc, Appeal (Fy No. 34 of 1968, D/- 

31-1-1972, against order of D. C. Sangma, 

Asst. ., Cachar at Silchar, D/- 17-8 

11968, 


(A) Civil P. C. SAnS S. 46, Proviso 

m Banking tions Act (1949), Sec- 
tion 45-T (2) — Precept for attachment 

under Section 46, Civil P. C. — Execu- 
tion application by Liquidator of Bank- 
ing Company within two months from 
date of precept — Application deemed to 
be for sale contemplated by Section 46 
-— Order on execution application beyond 
wo months — Order i is not without juris-+ 

iction, 


obtained under Section 46, Civil C 
the decree holder has to make an api 
cation for transfer of the decree to the 
executing court and a further applica~ 
tion for the sale of the attached pro- 
perty in order to keep the attachment 
alive under the proviso beyond a period 
of two months from the date of precept. 
The normal ena of transfer of 
decree under C. P. C. is dispensed with 
by Section 45-T (2) of the Banking Re~ 
gulation Act. Where therefore a Liqui- 
dator of a Banking Company obtains a 
precept he can directly make an execu- 
tion application to the executing court. 
As under the precept the court is bound 
to attach the specified property, a for 
mal execution application will be con~ 
sidered to be application of sale of the 
property as contemplated by Section 46 
fy, Civil P. C. If such an application is 
made within two months from the date 
of precept then an order on it by the 
executing court after receipt of the pre~ 
cept but beyond two months from the 
date. of it will not be without jurisdic- 
tion. _ (Paras 9, 10) 


(B) Civil P.C (1908), 0O. 21, Rr. 11, 
17 — -Banking tion Act (1949), Sec- 
tions 45-A; 45-D (6) and 45-T (2) — Ex- 
ecution application by liquidator of Bank- 
ing Company — Certificate under Sec- 
tion 45 (D) (6) not attached — Applica- 
tion cannot be dismissed. - 


An execution application made by a 
Uquidator of a Banking Company under 
Section 45-T (2) of the Banking Regula- 
tion Act without filing with it a certifi- 
cate under Section 45 (D) (6) of the Act 
cannot be dismissed on that ground. 


Under Section 45-A of the eae 
Regulation Act the provisions of Ci 


Procedure Code which do not vary or 
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not inconsistent with the provision 
of Part II-A of the Act or rules made 
thereunder apply to the proceedings 
under Part IN-A of the Act. As there 
Is no procedure laid down in the Act as 
to. how the Court should proceed on an 
San application the procedure under 
C. P. C. will apply — Upar O. 21, R. 121 
reed’ AER C. P. C. the proceeding 
in execution cannot be without jurisdic. 
tion for failure to produce certified copy 
of the decree as the defect can be recti+ 
fied under Rule 17. What is permissible 
under C., P. C. cannot be made unavail~ 
able to the liquidator in executing the 
decree under Section 45-T (2) of- the 
Banking Regulation Act. AIR 1953 SC 
65, Relied on. (Para Li} 


Cases Referred: Chronological Paras 
AIR 1953 SC 65 = 1953 SCR -377, 
Mohanlal v. Benoy Kishna 


J. P. Bhattacharjee and M. 
man, for Appellant; 
Respondent. 


GOSWAMI, C. J. :— This miscellane~ 
ous appeal is directed against an order of 
the Assistant District Judge. Cachar, re~ 
jecting the objection of the judgment~ 
debtor with regard to the maintainabi-~ 
lity of the execution proceeding before 
the Court. 


2. The facts material for decision 
In this case are as follows: The decree- 
holder is the Tripura Modern Bank Ltd, 
(in liquidation). The Calcutta High Court 
made an order under the provisiong of 
the Banking Regulation Act, 1949 (Act 
X of 1949) (as amended), hereinafter 
called “the Banking Ac?’ and sent a pre~ 
cept under Section 46 of the Code of 
Civil Procedure to-the District Judge, 
Silchar in Matter No. 470 of 1955 in that 
Court on the original side. That pre- 
cept Is dated 2nd June 1967 and was 
received by the District Judge on 5th 
June 1967, who forwarded the same to 
the Subordinate Judge, Cachar for neces~ 
sary action. The precept is in the fol- 
lowing terms í 


“Whereas by ean order of this Court 
made in this suit and dated the 30th day 
of May, 1967, it was ordered that a Pre~ 
cept under the provisions of Section 46 
of the Code of Civil Procedure should 
issue to your Court in execution of the 
Order made in this suit and dated the 
3rd day of July, 1956 with directions 
to attach the property specified in the 
schedule hereto annexed, you are by this 
Precept required to cause the said pro~ 
perty specified in the said schedule to be 
attached and to hold the same under the 
provisions of the said section pending any 
application which may be made by the 
plaintiff abovenamed for execution of tha 
said Order.” 


S. Rah- 
J. Majumdar, fon 
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The property mentioned in the schedule 
is described as the . 

. “sum of Rs. 18,222/- lying in the 
hands of the Executive Engineer, Investi- 
gation Branch, E, & D. Division, District 
Cachar, Silchar and payable to S. A. Rah- 
man, also known as Syed Abdul Rahmen 
of Badarpur, Cachar in the State of.Assam 
being judgment-debtor serial No, 91 in 
respect of the work named Protection of 


j Town from Erosion of River . 


Kushiyara under work Order F.C.25/65/ 
227 dated 3/4-12-1965”. : 
3. The Liquidator of the Bank 
made an application in requisite form 
before the Subordinate Judge on 20th 
July 1967 under Order XXI, Rule 11, 
Civil P. C. for execution of the Order 
of the Calcutta High Court in Matter 
No. 470 of 1955. On the same day, the 
` decree-holder also made a simultaneous 
application for an order of attachment of 
the identical bill mentioned in the above 
precept of the judgment-debtor lying 
with the Executive Enginetr, Investiga- 
tion Branch, E. & D. Division. The court 
passed on order on the same day in the 
following words: 
“Put up after receipt of precept.” 
It appears the precept was duly receiv~ 
ed in the meantime and the court regis~ 
tered the execution case on 25th July, 
1967 after receipt of the precept and 
ordered for putting up the case in pre- 
sence of the lawyer for the decree-holder 
on 7th August 1967, on which date after 
hearing the advocate for the decree~hol- 
der, the court issued conditional attach~ 
ment of the bill with notice to the judg- 
ment-debtor to show cause. It is appa- 
rent that the court did not immediately 
‘attach the property on filing of the ex- 
ecution case, but ordered for attachment 
only after receipt of the precept which 
forms part of the records. The judg- 
ment-debtor, on his turn. after taking 
three successive dates for submission of 
objection, ultimately filed the same on 
16th January, 1968 challenging inter alia, 
the Jurisdiction of the court to entertain 
the execution application and also claim~ 
ing that the application was barred by 
limitation. It appears that the judgment~ 
debtor did not deny that there was an 
order passed against him as: judgment- 
debtor in the Calcutta High Court, in ex- 
ecution of which the present proceeding 
was instituted in the court of the sub- 
ordinate Judge. He also did not deny 
liability under the decree. He stated in 
his objection that. 

_ "the Decree-holder has no right to 
ask for the attachment of other proper- 
ties of the objector without first of all 
putting the’ mortgaged properties to sale 


either by auction sale or. adjustment of - 


the same against the decretal amount.” 
4, Before the Subordinate Judge, 
two questions were raised, namely that 


A.L E 


the execution application was barred by 
limitation and that the court had no 
jurisdiction to proceed with the egecu- 
tion case since the Liquidator did not 
submit with his application the certificate 
of the Calcutta High Court, The objec- 


tions were overruled by the learned. © 


Judge. 


5. Mr. J. P. Bhattacharjee, ‘the 
learned counsel for the judgment-debtor, 
has not pressed before us the question of 
limitation. | 


6. The learned Counsel submits 
that the executing court had no jurisdic 
tion to entertain the application for ex- 
ecution when a certificate granted under 
sub-section (6) of Section 45-D of -the 
Banking Act was not produced before the 


. court along with the application, in con-= 


formity with Section 45-T (2) of that Act. 
We may, therefore read the provisions 
“which will be material for our punpose, 
which find place in Part I-A of the 
Banking Act, providing, as it states for 
“Special provisions for. speedy josal 
of winding up proceedings”: Za 2 

"45-A. The provisions of this Part 

and the rules made thereunder shall have 
effect notwithstanding anything inconsis~ 
tent therewith contained in the Compa- 
nies Act, 1956. or the Code of Civil Pro- 
cedure, 1908, or the Code of Criminal 
Procedure, 1898, or any other law for the 
time being in force or any instrument 
having effect by virtue of any such law; 
but the provisions of any such law or 
instrument in so far as the same. are not 
varied by, or inconsistent with, the provi- 
sions of oie Part gA no made ther 
under s apply ` proceedings 
under this Part.” . . 

x x x 
a < x x 

x x . x 
(4). x x x 
(5) Every such order shall, subject 
fo the provisions for appeal, be final and 
binding for all purposes ag between the 
banking company on the one hand and 


‘the person against whom the. order is 


passed and all persons claiming through 
or under him on the other hand, and shall 
be deemed to be a decree in a sult. 


(6) In respect of every such order, 
the High Court shall issue a certificate 
specifying clearly the reliefs granted and 
the names and descriptions of the par- 
ties against whom such reliefs have been 
granted, the amount of costs awarded 
and by whom, and out of what funds 
and in what proportions, such costs are 
to be paid; and every such certificate 
shall be deemed to be a certified copy 
of the decree for all purposes including 
execution.” ' 

“45-T. (1) All orders made 
civil proceeding by a 
be enforced in the 
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decrees of such Court made in any suit 
pending therein may be enforced. ; 

(2) Notwithstanding anything to the 
contrary contained in the Code of Civil 
Procedure, 1908, a liquidator may apply 
for the execution of a decree by a Court 
other than the one which made it on 
production of a certificate granted under 
sub-section (6) of Section 45-D and on 
his certifying to such other Court in 
writing the amount remaining due or re- 
lief remaining unenforced under the de- 
cree, 

(3) x x x” 

7. We may also set out the provi- 
sion of Section 46 of the Code of Civil 
Procedure under which the Calcutta 
High Court issued a precept to the Dis- 
trict Court at Silchar (Assam): 

“(1) Upon the application of the de~ 
eree-holder the Court which passed the 
decree may, whenever it thinks fit, 
issue a precept to any other Court 
which would be competent to ex- 
ecute such decree to attach any property 
belonging to the judgment-debtor ann 
specified in the precept. 

(2) The Court to which a precept ts 
sent shall proceed to attach the property 
in the manner prescribed in regard to 
the attachment of property in execution 
of a decree: 


Provided that no attachment under a 
precept shall continue for more than two 
months unless the period of attachment 
is extended by an order of the Court 
which passed the decree or unless before 
the determination of such attachment the 
decree has been transferred to the Court 
by which the attachment has been made 
and the decree-holder hag applied for an 
order for the sale of such property.” - 
It ig clear that an attachment made in 
pursuance of a precept under Section 46, 
Civil P. C. is in force only for a period 
of two months unless that period is ex- 
tended by the court issuing the precept 
or unless before the expiry of that period 
the decree has been transferred from the 
original court to the executing court and 
the decree-holder has made an applica- 
tion for an order for the sale of the pro- 
perty. In the instant case, there was a 
precept from the Calcutta High Court 
dated 2nd June 1967 received by the 
Court at Silchar in due course and the 
order of attachment was made on "Tth 
August 1967 after receipt of the appli- 
cation for execution of the Liquidator. 


8. It ig submitted that no appli-: 


cation for execution could be entertained 
in the absence of a certificate under Sec~ 
tion 45-D (6) of the Banking Act. In 
other words, we are invited to hold that 
the application for execution is not main- 
tainable because the same was not ac- 
companied by the certificate which is at 
par with the certified copy of the de= 
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cree. It is not denied that in all other 
respects the application is in form. 

- oh So far as material for our pur- 
pose, 'a perusal of the proviso to S, 46, 
Civil P. C will show that attachment 
will remain in force if, prior to the de= 
termination of the attachment on the ex- 
piry of the period of two months the 
decree is transferred to the executing 
court and the decree-holder makes ean 
application for an order of the gale 
of the attached property. In other 
words, the precept under Section 46, 
Civil P. C. is an interim measure in gid - 
of the decree-holder for a temporary 
period pending appropriate steps by him 
to execute the decree in the appropriate | 
court. In the usual course, the decree- 
holder has to make ‘an application to the 
court passing the decree for transfer of 
the decree if the property which is 
sought to be attached and sold lies be- 
yond the jurisdiction of that court, Sec- 
tions 38, 39 and 40 of the Code of Civil 
Procedure deal with the transfer of de= 
crees fram one court to another. 
normal procedure of transfer laid down 
under the Code is dispensed with by the 
special provision made under S, 45-T (2) 
of the Banking Act. Thus, without mak- 
ing any application for transfer of the 
decree and obtaining orders of transfer 
from the original court, the Liquidator, 
as decree-holder, can directly make the 
application for execution in the court of 
the Subordinate Judge, Silchar, within 
whose jurisdiction the property is to be 
attached. This he has done, 


10. In order that the attachment 
under a precept should continue beyond 
the period of two months, the proviso to 
Section 46, Civil P. C. requires two things 
to be done by the decree-holder. First- 
ly, he has to obtain an order transferring 
the decree to the executing court and, 
secondly, he has to take g further step 
łn the course of Re execution by mak- 
ing an application for sale of the pro- 
penty. Here we have to see the inter- 
play of Section 46, Civil P. C. and Sec- 
tion 45-T (2) of the Banking Act in 
order to harmonise the process. Sec= 
tion 45-T (2) dispenses with the requires 
ment of obtaining an order of transfer 
of the decree from the original court as 
provided in the Code of Civil Procedure. 
Hence, all that the Liquidator wag re- 
quired to do in the case, while the at- 
tachment under the precept was in force, 
was to take the further step in execu- 
tion to cause the attached property to 
sale. The Liquidator in this case made 
a regular application under Order XXI, 
Rule 11 in accordance with the Civil 
Procedure Code and obtained appropriate 
orders. It is true that the order of at- 
tachment does not in terms refer to the - 
precept, Since, however, after recelpt of 
the execution application of the Liqui- 
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dator, the same was ordered to be put 
up after receipt of the precept and the 
precept was in fact produced before the 
court, the order of attachment of 7th 
August 1967 cannot be held to be one 
beyond the jurisdiction of the Subordi-« 
nate Judge. On that date, the Subordi- 
nate Judge had full jurisdiction to pass 
an order of attachment even on the pre~ 
cept, which was already before him, But, 
in the instant case, he had both the pre~ 
the application of the 


Liquidator when he passed the order of- 


attachment, The Liquidator, = the 
proviso to Section wre Civil P. C., can 
keep the attachment alive by making an 
application for sale of the O. 
Therefore, by making a formal applica« 
tion for executing the decree by attach« 
; aen of the bill in question, he cannot, 
in this case, be said to have done any~ 
thing else than or different from what 
he is esa to do under the law. 
Under Section 46 (1), Civil P. C.. = pre~ 
cept is sent to attach a property belong- 
ing to the judgment-debtor and the 
court, on receipt of the precept, has no 
other oar than to attach the pro- 
perty, and, in the instant case, the prox 
perty being not in the possession of the 
fludgment-debtor, i 
Order XXI, Rule 46, Civil P. C. 
objection, therefore, could be taken. to 
the maintainability of the execution pro- 
„ceedings, nor even to the order -of at- 
tachment made by the court below in 
this case, - 
_ 1l. We may look at the matter 
from another aspect. Under Order XXI, 
Rule 11, Civil P.. C., by- gub-rule (1) 
thereof even an oral application is per~ 
missible in the specified’ case mentioned 
therein. By sub-rule (2) thereof, every 
application for execution. of a decree shall 
be in writing. signed and verified by the 
applicant and shall contain in a tabular 
form the particulars mentioned in (a) to 
(i) of that sub-rule. By sub-rule (3): 
“The Court to which an application is 
made under sub-rule (2) may require the 
applicant to produce a certified copy of 
the decree”. Thus, .under Order XXI, 
Rule 11, production of a certified copy 
of the decree is not a mandatory require~ 
ment. We may now read Order XXI, 
Rule 17 (1) as applicable to Assam in this 
context: 

“On receiving an application ‘for the 
execution of a decree as provided by 
Rule 11, sub-rule (2), the Court shalt 
ascertain whether such of the require- 
ments of Rules 11 to 14 as may be ap- 
plicable to the case have been complied 
with; and, if they have not been complied 
with, the court shall allow the defect to be 
remedied then and there or within a time 
fo be fixed by it. If the defect ts not 
remedied within the time fixed the Court 
may reject the application,” 


A.LE.- 


So, even under the ordinary procedure 
laid down in the Civil Procedure Code, 
the proceeding in execution is not with- 


aut jurisdiction because of failure to pro- 


duce a certified copy of the decree as any 
defect in the application for execution 
of the same may be rectified by order of 
the court. Under Part II-A of. the Bank- 
ing Act, special provisions have been 
introduced in order to provide for speedy 
disposal of winding up proceedings and 
also for better and quicker: realisation - 
of the dues of the Bank in liquidation, 
notwithstanding the provisions. of the 
Civil Procedure Code and the Limitation 
Act. It is, therefore, difficult to accede 
to the argument that non-production of 
the certificate. of the High Court as laid, 
down under Section 45-T (2) of the 
Banking Act is such a defect as will de- 
prive the executing court of its jurisdic- 
tion to proceed in the matter. As a 
matter of fact, no question of. jurisdic- 
tion at all arises in this case. What is 
permissible and possible under the Civil 
Procedure Code cannot be made to be 
unavailable to the decree-holder In ex- 
ecuting the decree under S. 45-T Q) of 
the Banking Act. It is also clear th 
under this Chapter, no particular aroy 
aie has been laid down as to how, after 
of the application. by the 


. TAEA the executing court will pro- 


ceed. Since there is no special proce- 
dure laid down under the Banking Act, 
the procedure laid down under the vi 
Procedure Code will have to be follow- 
ed. Under Section 45-A of the Banking 
Act, the provisions of the Civil Procedure 

e as are not varied by or inconsistent 
with the provisions of Part DI-A or rules 
made thereunder shall apply to all pro- 
ceedings under this Part. The execut- - 
ing court, therefore, had the power to 
entertain the application filed. on 20th 
July 1967 not only under the proviso to 
Section 46, Civil P. C.. but also under 
Section 45-T (2) of the Banking Act read 
with the relevant provisions under the 
Civil Procedure Code, The objection 
which has assumed a different form in 
the High Court was not even specifical- 
ly taken before the Subordinate Judge’ 
and, if it had been; it would have been 
open to the court to order for produc- 
tion of the certificate of the Calcutta 
High Court. The application for execu- 
tion could not be- dismissed because of 
this defect 


12. We may, in this connection, 


“peter to a decision of the Supreme Court 


Mohanlal v. Benoy oa ATR 1953 
SC 65, where S. R. Das, J.. ag he then 
was, observed as follows; 


“The Civil Procedure Cede does not 
prescribe any particular form for an ap- 
plication for .transmission of a decree 
under Section 39. Under sub-section (2) 
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of that section the Court can even ‘suo 
motu’ send the decree for execution to 
another Court. It is true that O. 21, 
R. 6 provides that the Court sending a 
decree for execution shall send a copy of 
the decree, a certificate setting forth that 
satisfaction of the decree had not been 
obtained by execution within the 
jurisdiction of the Court and a copy of 
the order for the execution of the de- 
cree but there is authority to the effect 
that an omission to send a copy of the 
decree or an omission to transmit to the 
Court executing the decree the certifi- 
tate referred to in clause (b) does not 
prevent the decree-holder from apply- 
ing for execution to 
the decree has been 
omission does not amount to a material 
irregularity within the meaning of O. 21, 
Rule. 90 and as such cannot be made a 
ground for setting aside a gale in ex- 
ecution.” (para. 4) 


13. The principle which has been 
upheld in dealing with a case under 
Order XXI, Rule 6, Civil P. C. is appli- 
cable to the instant case where the liqui- 
dator was making an application under 
Section 45-T (2) of the Banking Act. By 
Order XXI, Rule 6, Civil P. C, “the 
court sending a decree for execution shall 
send (a) a copy of the decree; (b) a certi- 
ficate ......0. wer (c) a copy of any order 
for the execution of the decree.......... sats 
Even though the word “shall” is used in 
Order XXI, Rule 6. the Supreme Court 
held it only to be directory and the omis- 
gion to send a copy of the decree or to 
‘transmit a certificate as respectively re- 
quired under (a) and (b) of Rule 6 is held 
not to amount to even a material irregu- 
larity, far less illegality affecting the 
entire proceeding or the jurisdiction of 
the court, 


14. Tt Is apparent that in the 
provisions of the Banking Act, procedure 
fis sought to be abridged and made more 
convenient and effective and the matter 
relating to a procedure therefore cannot 
affect in this case the jurisdiction of the 
executing Court. Rules of procedure are 
only handmaid of Justice. and I cannot 
resist the temptation of quoting the fam- 
ous words of Lord Penzance; 


"Procedure ig but the machinery of 
Taw after all — the channel and means 
whereby law is administered and justice 
reached. It strangely departs from its 
proper office where in place of facilitat- 
ing, it is permitted to obstruct and even 
to extinguish the legal rights and is made 
fo govern where it ought to subserve.” 


15. 
out any merit and 
costs. f 
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The appeal is, therefore, with- 
is dismissed with 





D. C. Chakraborty v. M. C. Roy (B. Islam J.J 


Co to which 
pe Such 


_that the second notice is invalid d 


[Pr. 1] Gau. 65 
E. S. BINDRA, J.:— 16. I agree 
17. I agree. 


B. ISLAM, J. :—~ 
ee Appeal dismissed, 





AIR 1972 GAUHATI 65 (V 39 C 19) 


l B. ISLAM, J. 

Dinesh Chandra Chakraborty, Appel 
lant v. Mahesh Chandra Roy, Respondent, 

Second A: No. 218 of 1969, D/- 
9-6-1972 from Order of R. Bora, Asst. Dist. 
J.. No. 2, Gauhati, D/- 29-4-1969. 

Transfer of Property Act (1882). Sec- 
Hona 105, 108 and 107 — Determination of 


A document inoperative under Sec. 107 
cannot create a tenancy or the inception of 
any tenancy and cannot be looked into to 
find out the origin of tenancy. (Para 5) 


The landlord by giving one month’s 
notice terminated the tenancy of the tenant 
and the tenant accepted this position, but at 
his request, the landlord allowed the tenant 
to stay in the premises for one more year 
on the tenant’s executing an undertaking 
that if he failed to vacate within one year, 
he would be treated as a trespasser and lia- 
ble for eviction without notice and to pay 
compensation for the use and occupation. 


Held, that the contention of the tenant 
it was an agreement creating new 
tonnar could not be upheld. It was only 
an undertaking the tenant to vacate the 
premises by a future date. By the under- 
taking the ies did not intend to create 
a tenancy. The tenancy had already been 
terminated by the first notice and therefore 
second notice was not necessary before the 
filing of the suit. Therefore the contention 
i oes not 
arise. (Paras 5, 6 & 7) 
Cases Referred: Chronological Paras 
AIR 1970 Ker 40 = 1969 Ker LJ 
67, Pakrutheen Vava v. Raman Pillai 8 
AIR 1969 All 388 = 1967 All LJ 
944 (EB), Shiv Nath v. Ram Bha- 


Tosey 
ATR 1952 SC 28 = 1952 SCR 269, 
ioe Kumar Das v. Jagdish Chandra 
eo 
. J. Majumdar, for Appellant; N. M. 
Dam and N. Chakravarty: for Respondent. 
JUDGMENT:— This appeal is by the 
defendant and is directed against the judg- 
ment and decree passed by the Assistant 
District Judge No. 2, Gauhati, in Title Ap 
a No, 26/68. The plaintiffs case is as 
ows:— á . 
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2 The plaintiff let out on 25-10-56 

a room at’ Lakhtokia in the town of Gau- 
hati to the defendant for the purpose of 
business at Rs. 80/- as rent per month. As 
he needed the room for his own use, on 
14-3-62, he served -a notice on the defen- 
dant’ to vacate it, On 28-4-62, the defen- 
dant executed an ment roved ag 
Ext. 1 in the case) whereby he undertook to 
vacate the room within one year from the 
ate me FR E of Ext, 1. He gael 
y t to pay a compensation at the 

rate of Rs. 3/- per day to the plaintif and 
to be evicted without notice, on his failure 
to vacate the room as promised. The defen- 
dant failed to comply with the terms of 
Ext. 1. The plaintiff then issued a notice of 
jectment, Ext, 2, dated 1]-1-66 asking the 

efendant to vacate the room by the end of 


a written statement and contested the suit. 
His defence, material for the purpose of this 


appeal, is t the a ent dated 28-4-62 
did not ipso facto determine the tenancy 
and that he was entitled to a valid notice 


‘and that the notice dated 11-1-66 issued by 
the plaintiff was not valid in law. 


3. The learned Munsif framed a 
number of issues and after trial dismissed 


On appeal by the plaintiff, the ed As- 
sistant District Judge decreed the suit. 
Hence this second appeal. 


4, Mr. J. Majumdar, learned Coun- 
sel appearing on bebalf of the defendant- 
arke A its that Ext. 1 is not a valid 
deed of- lease; but his contention is that a 
new tenancy from month to month has been 
created by it and that it can be looked into 
for the purpose of determining the com- 
mencement of that tenancy. According to 
him, a new tenancy created under Ext. 1 
commenced on 28-462 and the tenant is 
entitled to a 15 i notice terminating the 
tenancy on the 27th of a month, but as by 
Ext. 2 the plaintiff asked the defendant to 

uit by the end of Slst of January, 1966, 
the notice was invalid. f 


5. The first point to be decided ii 
this case is whether Ext, 1 has created a 
new tenancy. Secondly, if it has, whether 
the plaintiff served on the defendant a valid 
notice terminating the tenancy. It is admit- 
ted by Mr. Majumdar that Ext 1 is not 
operative as a lease as it is not in accord- 
ance with Section 107 of the Transfer of 
Property Act. Mr. Majumdar’s submission 
that this document can be looked into for 
the - ose of determining the commence- 
ment the tenancy is fallacious. His sub- 
mission pre-supposes that Ext, 1 has creat- 
ed a tenancy. A document which is inopera- 
tive under Section 107 of the Transfer of 
Property Act, and cannot create a tenancy, 


-further intention of the 


AT. R: 


cannot create the inception of any tenancy} 
and cannot be looked in to find out the 
origin of any tenancy. 

dated 11-1-66, 


In aa by the notice 
the plaintif had terminated: the tenancy 
subsisting between the parties and the de- 
fendant accepted that position. But at his 
request, the plaintiff agreed to allow the de- 
fendant to stay in the room for one more 
ear on the defendant's godoni en 
oe Ext, 1 to vacate the room within one 
year from the date of its i 
on his further undertaking that in case he 
fails to vacate the room within one year, 
he would be treated as a trespasser and 
liable for eviction without notice and to pay 
compensation at the rate of Rs. 3/- per y 
for: use and occupation of the room. It 
therefore clear that Ext. 1 is a mere under- 
taking given by the tenant for the aforesaid 
parmons, Ext. 1 clearly indicates that the 
tention of the parties was not to, create 
ease; that the tenancy subsisting 
between the parties had been termina 
by the notice dated 11-1-66 and that the 
parties was to per- 
mit the defendant to stay in the room for 
not more Man one ear. The learned per 
tant District Judge, opinion, was 
in holdin at Ext. ee an a ent 
and that the defendant was bound by it. 


6. As Ext. 1 has not -created any, 
new lease between the parties and as the 
tenancy subsisting between the parties had 
already been determined by the notice dated 
11-1-66, the defendant is not entitled to any|- 
notice before the filing of this. suit. 


7. The second submission of Mr.[ . 
Majumdar that the notice Ext. 2 is invalid 

that he is entitled to a notice under 
Section 106 of the Transfer of Property Act 
does not arise. - 


8. Mr. Majumdar relies on a deci- 
sion of the Supreme Court in ATR 1952 SC 
23. In that case by a kabuliyat a 
ment for building purposes for 10° years at 
annual rent was taken. It was contended 
that the tenancy was from year to year. 
The Supreme Court held that as the pur- 
pose of the lease was not manufacturing or 
seus under Section 107, T. P. 

e amy created ooa of law 
should be held to be from month to month. 
In this case there was no doubt that the 

es intended to create a tenancy but 

e nature of the tenancy, whetber monthly 
or yearly, was the ‘question. In the instant 

e parties did not intend to create 4 
tenancy. 


“Next Mr. Manumdar relies on a decision 
reported in AIR 1969 AN 333 (FB). In that 
case the origi lease was for 11 months: 
It was stipulated in the lease that on the 
naa of the period of lease, the lessee 
would vacate the shop without notice, and 
also would be liable to be ejected in case of 
default in payment of a month’s rent, There 
was no provision for extension. But after the 
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stipulated period, the lessee continued in 
possession ae after him, his son for seve- 
ral years, and that subsequently rate of rent 
was increased. The Court held that either a 
renewed lease was created or the lessee was 
a tenant by holding over, and that in either 
case he was a tenant from month to month. 


Mr. Majumdar also relies on AIR 1970 
Ker 40. This was a case of tenar by hold- 
ing over and the court held that the tenancy 
had to be terminated by a notice under 
Section 106, T. P.: Act, 

These cases are not applicable to the 
case in hand. © 

9. In the result, the appeal fails 
find is dismissed with costs. The judgment 
and decree of the Assistant District Judge 


f held. 
PP Appeal dismissed. 





AIR 1972 GAUHATI 67 (V 59 C 20} 
P. K. GOSWAMI, C. J. AND B. ISLAM, J. 
Kamala Kanta Das, Petitioner v. Budha 
Prasad Dewri and others, Respondents. 
we Rule No. 862 of 1972, D/- 25-5 


Index Note: — Control and Manage- 
ment of Ferries Rules (1968), Rule 16 (b) — 
Order of settlement of Ferry — Order by 
Secretary to Government — Necessity to 
give reasons. 


Brief Note:— The necessity for giving 
reasons by the Secretary under the rule 
arises only when he disapproves the 
recommendations of the officer conducting 
the sale and the Director of the department. 
Where the officer conducting the sale 
accepted the bid of the next highest bidder 
but the Director simply forwarded the 
papers to the Secretary who rejected the re- 
commendation and ae the bid of the 
‘highest bidder it was held that by simply 
forwarding the papers the Director coul 
not be said to have refused the highest bid 
and the Secretary under Rule 19 accepted 
the highest bid and there was therefore no 
necessity for him to give reasons for his 
decision and there was no violation of 
Rule 19 (b). (Para 4) 


B. K. Goswami and M. S. Pathak, for 
Petitioner; Dr. J. C. Medhi, Advocate-Gene- 

Assam and A M. Mazumdar Jr. Govt. 
Advocate (for Nos. 2 to 5) and D. N. Kon- 
war (for No. 1), for Respondents, 


GOSWAMI, C. J.:— This application 
tinder Article 226 of the Constitutión of 
India is directed against an order of settle- 
ment of the Sadia-Saikhowa Ferry for the 
ear 1972-78 in favour of the Ist Respon- 

t Buddha Dewri. 

2. The period of settlement of the 
ferry is from 1-4-72 to 81-38-73. The first 
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Respondent was the highest tenderer offer- 
ing Rs. 76,851/-. The petitioner was the 
next tenderer offering Rs, 65,101/-. The 


officer who opened the tenders, and in that 
sense was conducting the sale, provisionally 
accepted the tender of the petitioner by re- 
cording certain reasons. He did take into ac- 
count the factors which are necessary to 

borne in mind under Rule 19 of the Con- 
trol and Mouser of Ferries Rules, 1968, 
hereinafter ed ‘the Rules’, which admit- 
tedly govern the present case, No order of 
the Secretary to the Government of Assam 
in the Transport Department is produced 
before us, but the communicated order 
is marked as Annexure ‘Œ and that is the 
impugned order according to the peti- 


tioner. 


3. The leamed Advocate-General, 
Assam, however, has shown us the original 
records wherefrom we find that the Secre- 
tary, Transport Department, received the 
papers and reports of the officer conducting 
the sale forwarded by the Director of In- 
land Water T ort Department, and he 
came to the conclusion that the settlement 
should be in favour of the first Respon- 
dent. It, however, appears that after he had 
decided to settle the ferry in favour of the 
highest tenderer, he also forwarded the 
papers to the Government for approval and 
the Governors approval was also, in due 
course, obtained, after which he communi- 
cated the result to the Director of Inland 
Water Transport, Assam, Gauhati, by the 
impugned letter (Annexure ‘C’). Mr. B. K. 
Goswami, the learned Counsel for the peti- 
tioner, submits that here is a case in which 
Rule 19 (b) ‘has been violated. We will, 
therefore, read that rule: 


“19 (b) — The Secretary to the Gov- 
emment of Assam in the Transport Depart- 
ment shall consider the results of the auction’ 
sale or tender or both together as the case 
may be for the purpose of final settlements. 


In doing so he shall consider among 
others whether. the officer conducting the 
sale/calling for tenders and the Director 
have taken into account and considered all 
the factors mentioned in Rule 19 above. 
The Secretary to the Government of Assam 
in the Transport Department may for rea- 
sons recorded in writing dis-approve of the 
bid/tender or both as the case may be, ac- 
eed by the officer conducting the sale/ 

ing for tenders and by the Director (un- 


derlining is mine) and may settle the ferry 
with any bidder/tenderer or may disap- 
prove the sale/tender or both, The deci- 
sion of the Secretary to the Government of 
Assam, in the Transport Department will 
be final and binding on all concerned.” 
Mr. Goswami admits that the factors re- 
to be considered under Rule 19, 
namely Rule 19 (i) to (iii), have been consi- 
dered by the officer conducting the sale. He 
has, therefore, no grievance on that score: 


His only grieyance is that the Secretary has 
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not taken the decision and it is a decision 
of the Government which is not the inten- 
tion of Rule 19 (b). This is, however, a case 
where the Secretary has been shown to have 
taken the decision and that his decision has 
only been approved by the Governor. In 
that view of the matter, it cannot be said 
that the final settlement in favour of the 
first Respondent was not in pursuance of 
the decision of the Secretary to the Govern- 
ment in the Transport Department. 

4, Mr. Goswami next contends that 
the Secretary has not given any reasons in 
the impugned letter. Assuming but not de- 
ciding that reasons have not been given in 
this case by the Secretary about which there 
may be something to be said in his favour 
by the learned Advocate-General backed by 
the original records in his possession, this is 
not a case where the Secretary was requir- 
ed under the second paragraph of R. 19 (b) 
to record reasons. He is under an obliga- 
tion to record reasons only when a bid or 
tender accepted by the officer conductin 
the sale at the first instance and accept 
again by the Director of Inland Water 
Transport, through whom the report has to 
come to the Secretary, is there, We find in 
this case that it is only the officer conduct- 
ing the sale who, for reasons recorded in 
writing, refused to accept the first tender. 
The Director of Inland) Water Transport 
only forwarded the papers. From this we 
are unable to hold that the Director has re- 
fused to accept the highest tender in this 
case. It is, therefore, Rule 19, which pro- 
vides that the sale by auction/tender 
pacal be to the highest bidder/tenderer, 

at is complied with in this case. The Sec- 
retary has accepted ‘in this case the highest 
tender and that being the position, he was 
not required to give any reasons under the 
law, particularly use the tender of the 
first Respondent has not been refused by 
the Director of Inland Water Transport in 
forwarding the Papers Only the officer con- 
ducting the sale refused to accept his 
tender. There is, therefore, no merit in the 
submission that Rule 19 (b) in this case has 
been violated. 

5. In the result, the application fails 
and is accordingly dismissed. We will, how- 
ever, make no order as to costs. 


B. ISLAM, J.:— 6. I agree. 
i Petition dismissed. 
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AIR 1972 GAUHATI 68 (V 59 C 21) 
P. K. GOSWAMI, C. J. AND 


M. C. PATHAK, J. 
The Jorehaut Tea Co, Ltd, Petitioner 


y. The Land Acquisition Officer and others, 
Respondents. 


Civil Rule No. 68 of 1968, D/- 155- 
1972. 
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Jorehaut Tea Co. v. L. A. Officer (Goswami C. J.) 


ALR. 


(A) Assam Land (Requisition and Ac« 
quisition) Act (25 of 1948), Sec. 3 (1) — 
Word “accommodation” — an words - 
‘public purpose’ are not mentioned qualify~ 


> 


ing the word ‘accommodation’, the accom- 


modation has to be for a lic purpose. 
(Para 2) 
(B) Assam Land (Requisition and Ac« 
quisition) Act (25 of 1948), Sec. 3 (1) — 
Prior negotiation by Government with the 
owner o not make subsequent 


acquisition and requisition colourable under 
the law. (Para 3) 


Cases Referred: Chronological Parag 
AIR 1958 Assam 140, Nandeswar 
Chakravarty v. State of Assam 


. P. Bhai ee and J, K. Barua, for 
Petitioner; G. K. Talukdar, Sr. Govt. Advo- 
cate, for Respondents. 


GOSWAMI, C. J.:— This Rule was 
obtained on 22-3-68 for quashing the order 
of the State Government dated Sth Decem- 
ber, 1967, made under Section 6 (1) of the 
Assam Land (Requisition and Acquisition) 
Act, 1964 (Assam Act XV of 1964), herein- 
after referred to as ‘the Ac’, whereby an 
area of 5 Bighas of land belonging to the 
petitioner company was acquired following 
an earlier requisition of the same by an 
order under Section 8 (1) of the Act made 
on 5th November, 1986. 


2. The reason for requisition of the 
land followed by its acquisition is “for the 
purpose of construction of d ental 
office buildings etc., of the Public Health 
Engineer Department at Jorhat”, which is 
admittedly a Government Department. The 
pomore is clearly a public purpose and Mr. 

hattacharjee, the learned Counsel for the 
petitioner, does not choose to say to the 
contrary. The learned Counsel, however, 
submits that Section 3 (1) of the Act pro- 
vides only for requisition for purposes, 
amongst others, ‘for accommodation’. He, 
submits that there is nothing to indicate that 
accommodation for pole porpoise is intend- 
ed wer this section. We may read Sec- 
tion i 


“8. (1) If in the opinion of the State 
Government or any person authorised in 
this behalf by the State Government it is 
necessary so to do, for maintaining supplies 
and services essential to the life of the com- 
munity or for providing proper facilities for 
accommodati transport, communication, 
irrigation, floo control and anti-erosion 
measures including embankment and drain- 
age or for providing land individually or in 
groups to landless, Hood affected or displac- 
ed persons, or to a society registered under 
the Assam Co-operative Societies Act, 1949, 
or a company incorporated under the Com- - 
panies Act, 1956, formed for the benefit 
and rehabilitation of landless, flood affected 


or displ the State Government 
or the person so authorised, as the case 
may be, may, by order in writing, requisi- 
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tion any land and may make such further 
order as appear to it or to him to be ne- 
cessary or expedient in connection with the 
requisitioning: 
a o or 
rovision of appeal under Sec- 
tion 3 (8) and Mr. Bhattacharjee admits that 
no appeal was preferred against the order 
of requisition by the ‘petitioner. According 
to Mr, Bbattecher|ce. public purpose being 
not indicated in the word ‘accommodation’ 
mentioned in Section 3 (1), this requisition 
is invalid. Says Mr. Bhattacharjee necessa- 
rily therefore the acquisition will also fall 
for the same reason. It is true that Sec- 
tion 3 (1) mentions the word ‘accommoda- 
tion’ only and not accommodation for any 
ublic se as such and nothing is speci- 
ed under that head to that effect. But the 
very object of the Act is to amend and con- 
solidate the law for requisition and speedy 
acquisition of premises and land for certain 
public purposes. The preamble says, where- 
as it is expedient to amend and consolidate 
the law for requisition and speedy acquisi- 
tion of premises and land for certain public 
purposes. Even though, therefore, public 
pupa is not added to the word accom- 
modation mentioned in Section 3 (1), it is 
cee that AE GN? which is Ban for 
public purpose e foreign to the pro- 
visions of this This is not a requisi- 
tion where we are required to consider the 
acquisition of land for a private purpose. 
It is clear that the land has been acquired 
for a public Purpose, namely accommodation 
of the Public Health Engineer Department. 
We do not find, therefore, that the order of 
acquisition is invalid in this case because 
Section 3 (1) does not -specifically provide 
for requisition for the purpose of accom- 
modation for public purpose. The purpose 
can be spelt out from the provision itself 
which details various other purposes relat- 
ing to public ses. Even, therefore, the 
words ‘for public purpose’ are not mention- 
ed qualifying the word ‘accommodation’, it 
is implicit that that accommodation will be 
for the kindred kind of the other public 
purposes mentioned in Section 8 (1). 


3. Mr. Bhattacharjee next contends 
that there was an earlier correspondence 
and private negotiation for taking the land. 
That being so, the requisition and later ac- 

isition is colourable. He in that context 
our attention to a decision of this 
Court in AIR 1958 Assam 140 at p. 151, 
which was a case of acquisition of certain 
property for the Khadi Board which is ad- 
mittedly not an institution belonging to 


There is a 


Government. We do not see any wrong in. 


the Government first trying to negotiate 
with the owner so that litigation may 
avoided. That would not make the ae 
quent requisition an isition colourable 
under the law. This sabosi of the 
learned Counsel is also not acceptable to 
us. 


B. C. Patwari v. K. R. Das (B. Islam FY 


Gau. 89 
4. In the result, the application 
fails and is accordingly dismissed. We will, 

however, make no order as to costs, 
M. C. PATHAK, J.:— 5. I apres, 
Order accordingly, 


[Pr. 1] 
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Batuk Chandra Patwari and others, 
Petitioners v. Kirti Ram Das and others, 
Opposite Parties. 

Civil Revn. No. 42 of 1971, D/- 4-8- 
1972, against Order of M. K. Pegu, Munsiff 
at Nalbari, D/- 10-3-1971. 


(A) Court-fees Act (1870), Sec. 7 (iv) 
©) and (v) (b) — When the primary an 
ominant purpose of the suit is declaration 
end possession is merely consequential, the 
at = n pe pun EE out fee under 
ec, iv) (c) an uation for pecuni 
jurisdiction will be the same under Sec. 8 
Suits Valuation Act. AIR 1958 SC 245, Rel. 
on, (Para 6) 
(B) Court-fees Act (1870), Sec. 7 (iv) 
(c) and (v) ) — Averments in the plaint 
and not in the written statement determin 
whether primary and dominant purpose o 
the suit is declaration of possession and on 
averments in the plaint the suit held was 
arily for declaration of title and con- 
tion of possession was consequential. 
(Paras 8, 10) 
Cases Referred: Chronological Parag 
AIR 1958 SC’ 245 = 1958 SCR 1021 
Sathappa Chettiar v. Ramanathan 
Chettiar 6 


‘B. K. Goswami, for Petitioners; D. K. 
Bhattacharjee, for Opposite Parties. 


JUDGMENT:— This application under 
Section 115 of the Code of Civil Procedure 
is directed against the order dated 10-8-71 
poses by the Munsiff, Nalbari, ia Title 

uit No. 27/70. The facts briefly are that 
the plaintiffs brought the suit for declara- 
tion of their title in respect of 2/3rd share 
of the land described in the schedule to 
the plaint and for confirmation of posses- 
sion thereof. They valued the suit at Rupees 
250/-, both for the ppoe of courťs pe- 
cuniary jurisdiction and for Court-Fee under 
Section 7 (iv) (c) of the Court-Fees Act. The 
contesting defendants (defendants No. 2 to 
9) in their written statement stated that the 
valuation of the suit land would be at least 
Rs. 28,600.00 and therefore, according to 
them, the Munsiff had no pecuniary juris- 
diction to try the suit. The Munsiff framed 
three preliminary issues, namely Issues Nos. 


8, 4 and 5 which are as follows:— 


A a yae He a is properly vane 
ermination o. e pecuniary isdi 
tion of the Court? . pe 
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4. Whether proper Court-fee is paid? 


5. Whether the Court has pecuniary 
Jurisdiction to try the suit? 


2. The learned Munsiff after hear- 
ing the said preliminary issues passed the 
Following order: 

“It appears from the plaint that the 
prayer in the suit is governed by Sec- 
tion 7 (iv) (c) of the Court-Fees Act and 
as such there is no dispute about it. In this 
suit, plaintiff has asked for a declin dec- 
ree as well as for consequential relief, and 
for which he puts his value of relief claim- 
ed at Rs. 250/-. This value will, in my 

inion, meet the purpose of Court-fee and 
alee for the purpose of jurisdiction and ac- 
cordingly the Issues Nos. 8, 4, 5 have been 
disposi. of in favour of the plaintiff.” 


8. Mr. B. K. Goswami, learned 
Counsel appearing for the defendants-peti- 
toners submits that the suit is governed b 
Section 7 M (b) of the Court-Fees Act an 
therefore for the purpose of Court’s juris- 
diction, the plaintif is to value the suit at 
the market value of the suit property. The 
only question, therefore, for determination 
in this application is whether the suit will 
be governed by Section 7 (iv) (c) or Sec- 
tion 7 (v) (b) of the Court-Fees Act. 


4. Section 7 (iv) (c) and Section 7 
(v) b of the Court-Fees Act may now be 
quoted:— i 

“7, The amount of fee payable under 
this Act in the suits next hereinafter men- 
tioned shall be computed as follows:— 

(iv) In suits— 


(c) to obtain a declaratory decree or 
order, where consequential relief is prayed, 


according to the amount at which the 
relief sought is valued in the plaint or 
memorandum of appeal. In all such suits 
the plaintiff shall state the amount at which 
he values the relief sought.... >- 

(v) In suits for possession of land, 
houses and gardens-according to the value 
of the subject-matter: and such value shall 
be deemed 
is land, . 

(b) where the land forms an entire 
estate, or a definite share of an estate, pay- 
ing annual revenue to Government, or forms 
part of such estate and is- recorded as-afore 


and such revenue is settled, but not 
permanently five times the revenue so pay- 
able?” 


Section 8 of the Suits Valuation 


‘Act which is relevant is as follows: 


“8. Where in suits other than those re- 


Ferred to in the Court-fees Act, 1870, Sec- 
tion 7, paragraphs v, vi and ix, and para- 
graph x, clause (d), court-fees are payable 
ad valorem under the Court-Fees Act (1870) 
the value as determinable for the computa- 
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to be where the subject-matter | 


ALR. 


tion of Court-fees and the value for purpo- 
ses of jurisdiction shall be the same. 


6. Mr. D. K. Bhattacharjee a junior 
Advocate as he is, an able argument, 
contends that when the dominant purpose 
of the suit is for declaration and possession 
is merely consequential, Court-fee is pald 
under Section 7 (iv) (c) of the Court-Fees 
Act and the plaintiff can put any value for 
the popoe of the Court- and in view 
of the provision under Sec. 8 of the Suits 
Valuation Act, valuation put by the plain- 
tiff for the purpose of Court-fee under Sec- 
tion 7 (iv) (c), Court-fees Act, will be the 
valuation for the ose of Court's pecuni- 
ary jurisdiction The submission of 
learned counsel is substantial. In my opin- 
ion, when the pri and dominant pur- 

e of the suit is d tion and possession 

merely consequential, then the suit is to 
be valued for the purpose of Court-fee 
under S. 7 (iv) (c) and this valuation will 
be the valuation for the purpose of the 
Court’s pecuniary iction under Sec- 
tion 8 of the Suits Valuation Act. Mr. 
Bhattacharjee cites AIR 1958 SC 245, which 
has explained the principle which underlies 
SiGe 7 (iv) of the Court-Fees Act. It has 
ela— 


“Section 7 further provides that in all 
suits falling under Section 7 SA the plain- 
tiff shall state the amount at which the value 
of the relief is sought. If the scheme laid 
down or the computation: of fees payable in 
suits covered by the several sub-sections of 
Section 7 is considered, it would be clear 
that, in respect of suits falling under sub- 
section Ww), a departure has been made and 
liberty has been given to the plaintiff to 
value his claim for the purposes of Court- 
fees. The theoretical basis of this provision 
arpea to be that in cases in which the 
plaintiff is given the option to value his 
claim, it is really difficult to value the claim 
with any precision or definiteness, Take for 
instance the claim for partition where the 
plaintiff seeks to ae his ri ae share 
in any property on the at it is 
joint family property. The Pasis of the claim 
is that the property in respect of which a 

is claimed is joint family property. In 

other words, it is property in hich the 
plaintif has an undivided share. What the 
plaintiff purports to do by making a claim 
for partition is cae the Court to give 
im certain speci properties separately 

and absolutely on his own account for his 
share in lieu of his undivided share in the - 
whole property. Now it would be clear that 
the conversion of the plaintiffs alleged un- 
divided share in the joint family property 
into his separate share ‘cannot be easil 
valued in terms of rupees with any 
sion or definiteness. That is why legislature 
has left it to the option of the plaintiff to 
value his claim for the payment of court- 
fees. It really means that in suits: fallin 
under Section 7 (iv) (b) the amount stated 
by the plaintif as tbe value of his claim 


reci- 
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e has ordinarily to be accepted 
e Court in computing the Court-fees 
payable in respect of the said relief. .... 
What would be the value for the pur- 
pose of jurisdiction in such suits is another 
orhon which often arises for decision. 
is question has to be decided by reading 
Section 7 (iv) of the Act along with Sec- 
tion 8 of the Suits Valuation Act. This lat- 
ter section provides that, where in any suits 
other than those referred to in Court-fees 
Act, Section 7, paras 5, 6 and 9 and para 
10, Clause (d), Court-fees are payable ad 
valorem under the Act, the value determi- 
nable for the computation of court-fees and 
the value for the purposes of jurisdiction 
shall be the same. other wo so far 
as suits falling under Section 7, sub-sec- 
tion (iv) of the Act are concerned, Section 8 
of the Suits Valuation Act provides that the 
value as determinable for the computation 
of Court-fees and the value for the purpo- 
ses of jurisdiction shall be the same. There 
can be little doubt that’ the effect of the 
rovisions of Section 8 is to make the value 
r the purpose of jurisdiction dependent 
upon the value as determinable for compu- 
tation of court-fees and that is na 
enough, The computation of court-fees in 
suits falling under Section 7 &) of the Act 
depends upon the valuation that the plain- 
iff makes in respect of his claim. Once the 
plaintiff exercises his option and values his 
claim for the purpose of court-fees, that de- 
termines the value for —furisdiction. The 
value for court-fees, and. the value for 
isdiction must no doubt be the 
same in such cases; but it is the value for 
Court-fees stated by the plaintiff that _ is 
of primary importance. It is from this value 
that the value for jurisdiction must be de- 
termined.” 


i 7. Iio my opinon the interpreta- 
tion put on Section (iv) (b), Court-Fees 
Act by the Supreme Court equally applies 

to Section 7 (iw) (c). . 


P 8. Learned prob for ite defen- 
t-opposite-party does not, as he cannot, 
challenge the above proposition of law; but 
he submits that the primary purpose of the 
instant suit is for possession and therefore 
Section 7 (v) (b) will apply. Let us there- 
fore examine whether the primary and domi- 
nant purpose of the suit is declaration or 
possession. This has to be gathered from 
the averments made by the plaintiffs in the 
laint and not from the averments made 

the defendants in the written statement, 
wherein the defendants have averred that 
the land is situated in the Nalbari town 
and is worth Rs. 23,600.00. 


9. The substance of the plaintiffs’ 
plaint is that plaintiff No. 1 and late Britt 
Ram, the predecessor-in-interest of plain- 
tiffs No. 2 to 9 and defendant No. 1 were 
three brothers, constituting a foint Hindu 

. Defendant No, 1 was the of the 

. The land described in schedule 


for 
by 


Salimuddin Seikh 


Gau. 71 
to the plaint was the joint property 
purchased in the beets of Pisa fa 0. 
with the income of the family. The 3 bro- 


thers jointly possessed the property for 
sometime, but later on they amicably divid- 
ed the property and plaintif No. 1 and 


/ ; 
property and defendant No. 1 1/8rd. De- 
e 


- share of 1B-OK-18L of the land to defen- 


dants Nos. 10 and 11 and delivered posses- 
sion to them. By different register deeds, 
defendant No. 1 altogether sold 2B-1K-14I, 
of the land and three different pattas were 
issued to the vendees after partition. But as 
defendants Nos. 2 and 9 who were the ven- 
dees were unable to possess the land, they 
brought two criminal proceedings under 
Section 145, Criminal Procedure Code in 
which possession was declared in their 
favour. The plaintiffs claim that the orders 
of the Magistrate in the said proceedin 
are: eraineaus and. assert thar chi ecg 
possession of their 2/8rd share of the suit 
property, They have prayed for a decree for 
eclaration that they are entitled to 2/8rd 
share of the property and also for confir- 
mation of possession. 

10. After a perusal of the aver- 
ments in the plaint there cannot be any 
doubt that primarily and essentially the pre- 
sent suit is one for declaration, namely, that 
the land in suit is the property Belsncitig 
to a joint Hindu herria purchased in the 
name of the defendant No. 1 who is alleg- 
ed to be the karta of the family. If that be 
so, the plaintiffs’ claim of 2/3rd share will 
automatically follow and their relief for con- 
firmation of possession will be merely con- 
sequential. 

11. In the instant case, the plain- 
tiffs valuation at Rs. 250/- under Sec. 7 (iv) 
(c) of the Court-Fees Act for the se of 
Court-Fee and the same valuation for the 
purpose of Court’s pecuniary jurisdiction are 
proper. 

12. In the circumstances, this a 
lication has no substance and is rejec 
however leave the parties to bear their 

own costs. The rule is discharged. 
Application rejected. 
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Taseruddin Sarkar and others, Appel- 
lants v. Salimuddin Seikh and others, Res- 
pondents. . 
Second Appeal No. 36 of 1969, D/- 


24-7-1972, from decision of B. Sarma, 
Dist. J.. Dhubri, D/- 8-2-1968. 

` Index Note: (A) Civil P. C. (1908), 
Order 1, Rule 9 — Omission to join proper 
parties — Not fatal to the suit — But the 
suit will be defeated if necessary parties are 
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not joined as no effective decree can be 
Passed in their absence. (Para 8) 
Brief Note: Thus where the original 
cause of action was against the omitted par- 
tes, namely, pode, rather than contesting 
efendants who were sub-tenants of jote- 
dars, court could not deal with the matter 
as the rights and interests of jotedars were 
not before court and omission to join them 

as defendants was fatal to plaintiffs suit. 
(Para 8) 


Index Note: — (B) Goalpara Tenancy 
Act (1 of 1929), S. 103 — Annual Patta 
issued under Sec. 4 (b) of the Assam State 
Acquisition of Zamindaries Act — Annual 
patta could not be cancelled under Sec. 103 
— (X—Ref: Assam State Acquisition of 
Zamindaris Act (18 of 1951), Sec. ae A 


Index Note: — (C) Goalpara Tenancy 
Act (L of 1929), S. 103 — Relief under — 
aer a i entitle plaintiffs to 


Brief Note: In a suit for correction of 
Khatian and recon ig names of plaintiffs 
in respect of suit land for confirmation of 
their possession, plaintiffs must negatively 
establish that the issue of impugned tian 
is in violation of Section 98 of any provi- 
sion of the Act and that the holders of the 
opagai Khatian are not entitled to get it 
and positively establish that they themsel- 
ves are entitled to the Khatian. Their ap- 
- plication under Section 108 which is treated 
as plaint in the suit must contain averments 
with regard to which particulars mentioned 
jn Section 98 have been wrongly entered in 
the impugned Khatian. (Para 18) 
D. K., Sarma and J. N. Sarma, for Ap- 
ants; J. C. Choudhury and J. M. Chou- 
ury, for Respondents. 


JUDGMENT:-— This ap is on be- 
half of the plaintiffs and is ted against 
the judgment and decree passed by the 


District Judge, Goalpara, at Dhubri in Title 
Appeal No. 18 of 1967 (Dhubri)/16 of 
1966 (Goalpara). 


2. As many as 45 plaintiffs have 
Jointly instituted this suit under Section 103 
of the Goalpara Tenancy Act. The facts in 
brief are as follows:— 


An area of 76B of land which is the 
suit land belonged to the Gauripur Raj Ac- 
quired Estate. Plaintiffs Nos, 1 to 43 have 
een in possession of this land. The autho- 
rities in recognition of their possession rea- 
lised Tauzi Bahir revenue from them. They 
applied to the Deputy Commissioner for set- 
denen! of the land. At the time of prepar- 
ing the draft-khatian for the land, a dis- 

te arose, namely ute Case No. 1/49 
Paea the parties relating to 52 bighas 
and odd out of the aforesaid 76 bighas 
comprised in old Dag No. 86 (new Dag 

. In this dis- 
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the defendants filed a revision tition, 
which was rejected, Then the defendants 


filed another objection before the A. R. O. 
who registered it as Objection Case No. 
602/60. This was in respect of .57 bighas 
and odd land of the same dag. There was 
another objection case, namely, Case No. 
1003/60 in respect of 5B-4K-16L of village 
Baroibari. Both the cases were heard together 
ad the plaintiffs and me seca were 
own as petitioners and objectors respec- 
tively. The land of the aforesaid two cases 
are the land of the pent suit, The plain- 
tiffs further alle at they are in posses- 
sion of the: land, even Ga oA A O. 
who heard the cases has held the defendants 
to be in possession of the suit land, and 
prepared Khaitan in the names of the defen- 
dants. They, therefore, have filed the ins- 
tant suit praying for correction of the kha- 
tian and recording their names in respect 
of the suit land, and for confirmation of 
their possession.’ ms 


8. Defendants Nos. 1 to 10 and 13 
have filed a joint written statement and con- 
tested the suit. They have pleaded, inter alia, 
that the suit is not maintainable in the pre- 
sent form and that the suit is bad for mis- 
joinder of parties and causes of action and 
also for non-foinder of necessary parties. 
They have also denied plaintiff’s possession 
of the suit land. They have alleged that 
the land at pe ig is 57B-10K-2 Dhurs 
in respect of which one late Masatulla 
others were the jotedars under the 
j Estate and defendants 
settlement 


laintiff 


to 12 and the other in the name of Baha- 
juddin, were issued by the revenue autho- 
rity showing them as tenants under the 
aforesaid jotedars. In respect of the land 
of village Baroibari, they have admitted 
that it was the land of the aforesaid Ac- 
quired Estate, but they aver that it was in 
possession of defendants Nos. 1, 2 and 18 
and that annual patta was issued in their 
favour under the Assam - Land Revenue 
Regulation. Their case is that in respect of 
the Baroibari land, there cannot be any 
proceeding under the Goalpara Tenancy 
Act. They claim to be in possession of the 
aforesaid 46 bi of land of village Gha- 
geralga. They have alleged that the plain- 
tiffs committed rioting on 19-83-58 and tried 
to take forcible possession thereof, where- 
upon a criminal case, namely, G. R. Case 
No. 145/58 was instituted and in that case, 
plaintiffs No. 11, 14, 21 and 28 were com- 
victed under Sections 147/327/149 Indian 
Penal Gels and Horse oe 1, for two 
years each an o to pay a fine of Rupees 
500/- each. Their conviction and sentence 
were upheld on appeal, They allege that 
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the plaintiffs in collusion with Shri R. C. 
Bhattacharyya, Surveyor of the Estate, filed 
some applications for settlement, obtained a 
false report from the said Surveyor and on 
the basis of that, they paid some Tauzi 
Bahir revenue without ever having any oc- 
cupation of the land. Th er allege 
that defendants Nos, 11 and 12 were in pos- 
postion a j portion ae the aforesaid 46 
i ; ater on they ve up sses- 
slon. Defendants Nos. it and 12 Bled a 
separate written statement supporting the 
case of the plaintiffs. 


- 4. Plaintiff No. 44, Bahajuddin, later 
fled a petition withdrawing from the suit 
as plaintiff and supported the case of the 
contesting defendants. 


5. The learned Sub-Judge framed 
only one issue in the suit, namely, whether 
the records of rights are liable to be cor- 
rected and if so in whose favour; and after 
trial, he dismissed the plaintiffs’ suit, On 
appeal, the decree was upheld by the learn- 
District Judge, and hence this second 


appeal. 
6. Only two points have been urged 
before me by learned Counsel for the ap- 


pellants. (1) 


7. It will be convenient to dispose 
of the second point first. Ext. J is the Kha- 
tian in question in respect of the Suit Dag 
No. 72. This document discloses that in res- 
pee of the same dag, two khatians have 

een issued, namely, khatian No. 58, to the 
jotedars, Taheruddin and 8 others who are 
the heirs of Masatulla; and Khatian No, 59, 
in the names of defendants No. 1 to 12 as 
tenants under the said jotedars. In this suit, 
the aforesaid 9 jotedars who held khatian 
No. 58 in respect of Dag No. 72 have not 
been made parties. The plaintiffs in this 
suit do not claim to be tenants under the 
jotedars. Their specific case is that they 
were tenants under the Gauripur Raf 
‘Acquired Estate. Therefore their real grie- 
vance and cause of action is against the 
po and in respect of Khatian No. 58. 
e jotedars, Taheruddin and the 8 others, 
erefore necessary parties and the suit 
cannot proceed without them as defendants. 

8. Learned Counsel for the appel- 
lants refers to Order 1, Rule 9, Civil Pro- 
cedure Code which provides— 


“No suit shall be defeated 
of the mis-joinder or non-joinder 
and th i 
the matter in controversy so far 
the rights and interests of the 

tually before it,” 


reasori 
parties, 
e Court may in every suit deal with 
as regards 
parties ao- 
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It is well settled that a suit is main- 
tainable in the absence of proper parties m 
whose presence the suit should be decided 


litigations; 
sion to join them is not fatal to the suit. 


ties are not ao as no effective decree 
can passed in the absence of such par- 
ties. In the instant case, as I have already 
observed, the real cause of action is against 
the omitted parios, namely the jotedars, 
rather than the contesting defendants who 
are the sub-tenants of the jotedars. Under 
Order 1, Rule 9, Civil Procedure Code the 
Court cannot deal with the matter in con- 
troversy as the rights and interests of the 
holders of Khatian No. 58 are not before 
the Court and omission to join them as de- 
fendants is fatal to the plaintiffs’ suit. Both 
the Courts below have concurrently held, 
and in my opinion rightly, that the suit was 
bad for non-joinder of parties. 

9. With regard to the first point, it 
may not be necessary to decide whether 
the case is governed by the provisions of 
the Assam Land Revenue Regulation. The 
plaintiffs have brought the suit under Sec- 
tion 103 of the Goalpara Tenancy Act and 
therefore we are to examine whether they 
can g any relief under the provisions of 
the Goalpara Tenancy Act. . 

10. This suit involves two dags, 
ongel, Dag No. 3 of village Baroibarigaon. 
This land is covered by annual patta No. 2 
in the names of Ganga Prasad, Salimuddin 
and Abdul Kasem to whom the revenue au- 
thority granted annual patta. The relevant 

rtion of Section 103 of the Goalpara 
enancy Act is as follows: 

“108. (1) In proceedings under this 
chapter, a suit may be instituted before a 
Revenue Officer at any time within four 
months from the date of certificate of the 
final publication of the  record-of-rights 
under sub-section (2) of Section 99, for the 
decision of any ispute regarding any 
entry, which a Revenue Officer has made 
in, or any omission which he has made 
from, the record, whether such dispute be— 

M between landlord and tenant, or 

l between landlords of the same or 
of neighbouring estates, or 

fel between tenant and tenant, or 

d) as to whether the relationship of 
landlord and tenant exists, or 

(e) as to whether land held rent-free 
is properly so held; or 

(f) as to any other matter, and the 
Revenue Officer shall hear and decide the 


Provided that the Revenue Officer may, 
subject to such rules as may be prescribed, 
transfer any particular case or class of cases 
to a competent Civil Court for trial: 

o & * on 
In the instant suit, the is with 
to the issue of khatian No. 58, issu- 
under Section 99 sub-section (2) of the 
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Goalpara Tenancy Act. A record of rights 
is to contain the particulars mentioned in 
Section 98 of the G. T. Act. The relevant 
portion of Section 98 may be quoted:— 

“98. © When an order is made under 
Section 97, the particulars to be recorded 
shall be specified in the order, and may in- 
clude, either without or in addition to other 
particulars, some or all of the following, 
namely:— 

(a) the name of each person in occu- 
pation of the land whether as proprietor, 
permanent tenure-holder, jotedar, raiyat or 
under-raiyat and of any other person who 
has, under this Act.or otherwise, an inte- 
rest in the land; : 

(b) the class or classes to which each 
tenant belongs, that is to say, whether he 
ie k 


(i) a permanent tenure-holder, and, if 
so, whether his rent is liable to enhancement 
or not, 

(ii) a jotedar and, if so, whether he 
has acquired a right of occupancy in his 
holding, 

(iii) a raiyat and, if so, whether he 
holds at fixed rates or not, whether he is a 
settled raiyat or not, and whether he is an 
occupancy raiyat or a non-occupancy raiyat, 

m an under-rai a and, if so, whe- 
ther he is of the kind described in Sec. 43, 


(v) a tenant within the meaning: of 
sub-section (1) of Section 17; -> 

(c) if the person in occupation is not 
a tenant within the meaning of this A 
or if the person has an interest in the lan 
which is not comprised within any of the 
classes mentioned in clause (b)— 

the character of such occupation or off 
such interest; 

Ce a a 


In this connection, relevant oe 
of the Assam State Acquisition of Zamin- 
daries Act, 1951 (Assam Act XVIII of 1951) 
may be referred to, 

Section 8 provides for notification 
declaring the vesting of a tenure. It provides 
that the State Government may from time 
to time declare that the estate or tenure of 
proprietor or tenure-holder specified in the 
notification shall stand transferred to and 
vest in the State free from all encumbran- 
ces. Provided that where the names of the 
proprietors or the tenure-holders cannot be 
abtained without an unreasonable amount 
of delay or expense it shall be sufficient 
compliance if the notification contains only 
as are available in the touzi 


or 


O) so ies, een, SSeS tee 
Section 4 declares the consequences of 

the notification issued under Section 8. It, 
inter alia, provides that notwithstanding 
anything contained in any law for the time 
in force or in any agreement or con- 

tract, express or im on the publication 


ALR 


of the notification referred to in sub-seo- 
tion (1) of Section 8, all rights and interests 
of the proprietor including his interests in . 
shall save as otherwise expressly provided 
in this Act, cease and such estate or tenure 
including such rights shall vest absolutely 
in the State free from all encumbrances in 
accordance with the provisions of this Act 
with effect from the first day of the agri 
cultural year next following the date ) 
publication of such notification. 


Sub-section (8) of Section 4 provides: 


“(6) Until further legislation by the 
State Legislature in this behalf, every raiyat 
or non-agricul tenant holding d in 
any estate or tenure, which has vested in 
the State, shall hold the same irectly 
under the State on the same terms and con- 
ditions as immediately before the date of 
vesting and all rents, cesses, royalties and 
other dues accruing in respect of 

comprised in such estate or tenure after the 
date of vesting shall be payable to the State 
Government and all pis e dues shall be re- 
coverable as arrears of land revenue: 


Provided that the State Government 
shall be entitled to apply the Assam Land 
and Revenue Regulation, 1886 (Regulation I 
of 1886) in any area if the tenants i 
in it apply in writing to exchange their 
tights under the Go Tenancy Act, 


re a 


11. — After the acquisition of Gauri- 

Raj Estate, under Section 4 of the 

am Act XVII of 1951, of the rights and 
interest of the proprietor or tenure holders 
have absolutely vested in the State Govern- 
ment and under sub-section (b) of the said 
section unless the State Legislature has 
passed necessary legislation in this behalf, 
the State Government shall apply the pro- 
visions of the Assam Land and Revenue 
Regulation, if the tenants in question apply 
in writing that their rights under the G. T, 
Act be governed by the nding pro- 
visions of the Assam Land’ Revenue Regula- 
tion. While it is not necessary in this case 
to examine whether the State Government 
has done so in this particular case, it will 
be legitimate to presume that the annual 
patta issued in of Dag No. 3 of 
aroibarigaon was issued under the provi- 
sions of sub-section (b) of Section 4 of the 
Assam Act XVIII of 1951. Section 108 of 
the G. T. Act does not provide for the can- 
cellation of an annual patta issued in res- 
ect of the land of Baroibari. Learned 
el of the appellants has not invited 

my attention to any other provisions of the 
G. T. Act under which annal patta can be 
cancelled. The learned Courts below have 
pea A held that the 
could not cancelled under 
of the G. T, Act and therefore 
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ion they were right in dismissing forthwith 
the plaintiffs’ suit holding that it was not 
maintainable so far as the land of Baroibari- 
gaon was concerned. 


12. . We are now concerned only 
with Dag No. 72 of village Ghageralga. 
Both the Courts below have concurrently 
found that the defendants are in possession 
of this land and the plaintiffs are not ‘in 
possession thereof. P.W. 1 is an employee 
of the acquired estate. He has proved 
Ext. 1 — a Register of petitions for the 
settlement of land. Exts. 1 (1) and 1 (2) 
are the entries of applications Nos. 2885 
to 2428 praying for settlement of khas 
lands at Ehe zarala. The names of the 
plaintiffs appear in those entries and they 
a to Ewe filed atelicalions on 7-2- 
ES praying to get settlement of “khas 
lands”, i District 
Judge bas held that there are 38 applica- 
tions filed by the plaintiffs on 7-2-58. 
P.W. 1 could not say if Shri R. C. Bhatta- 
cherjya, the Surveyor made any enquiry 
or survey on these petitions. Ext 6 is a 
report by Shri R. C. Bhattacherjya. This 
document is dated 9-8-58. His report is 
in connection with an’ enquiry and 
on the petition dated 6-858 of Abdul 
Hamid Bepari and other plaintiffs. In this 

it was mentioned that the peti- 
tioners were pore oE about 76 _bighas 
of land and the report suggested 
Tauzi Bahir rents, might be realised from 
the occupants and on the basis of Ext. 6, 
the Manager passed an order vide Ext. 5 
dated 11-8-58 for eating Me Tauzi Bahir 
rents and on that very , the plaintiffs 
paid Tauzi Bahir rents vide Exts. 2 (1) to 
co and P.W. 1 granted those es 
The learned Assistant District Judge as 
held that the Exts. 2 (1) to 2 (40) and 
Ext. 6, do not prove the possession of the 
laintiffs as Shri R. C. Bhattacherjya, the 
Surveyor, who submitted the report Ext. 6, 
was not examined in the case. The learn- 
ed Assistant District Judge has also ob- 
served that Ext. 6 was a suspicious docu- 
ment, hurriedly prepared, and the hurried 
payment of the Tauzi Bahir rents was _also 
cious. 
Mana er of ae ‘Gauripur Acquired Estate. 


land in question had been settled with 
Masatulla in 1850 B.S. Other documents 
ed in the case, are Ext. 4, a bid list 
which Masatulla got 57 bighas 12 
urs on bid made Gauripur Estate in 
1950 B.S., Ext. C, the petition of Masa- 
tulla with 5 other persons, Ext. D, the 
order of the proprietor, (i.e. the Zamindar) 
made in 1351 B.S. in of the settle- 
ment of 57 bighas of land to Masatulla; 
Ext E, the order dated 89-50 B.S. by 
which Masatulla paid Rs. $12/12/-; Ext. 
B, a Rent Roll and Ext, B (1) the aey in 
Ext. B showing that 57 bighas of and 


had been settled in the name of Masatulla 


and five others. The learned Assistant 
District Judge came to the conclusion that 
these documents prove that Masatulla and 
5 others got settlement of 57 bighas_ of 
land and after their death, their heirs have 
been shown as settlement-holders (jote- 
dars) and the revenue authority has issued 
khatian No. 58 to them in respect of Dag 
No. 72 of village Ghageralga. During the 
last re-settlement operation of 1961, the 
revenue authority “Eas issued khatian No. 
58 to the aforesaid jotedars and confirmed 
the settlement made in 1850 B.S. in the 
names of Masatulla and others. The issue 
of raiyats’ khatian No. 59 to the contest- 
ing defendants have not been estioned 
by the holders of khatian No. 58. The 
learned Assistant District Judge has also 
found that Bahajuddin got khatian No. 60 
in respect of the land in his occupation 
in Dag No. 72. Ultimately both the 

urts below came to the concurrent find- 


co 
a 
to prove Oy Es title or interest in 


tal On the contrary, the contesting 
defendants have established that they are 
the raiyats and khatian No. 59 was duly 
issued to them under the jotedars to whom 
khatian No. 58 was issued and that the 
contesting defendants are in possession of 
the land. 


18. In order to get relief under 
Section 108 of the G. T. Act the plaintiffs 
must negatively establish that the issue of 
the impugned khatian is ia violation of 
Section 98 or any provision of the G. T. 
Act and that the holders of the impugned 
khatian are not entitled to get it, and 
positively establish that they themselves 
are entitled to the khatian. Their applica- 
tion under Section 108 of the G. T. Act 
which is treated as the plaint in the suit 
is to contain averments with regard to 
which of the particulars mentioned in Sec- 
tion 98 of the G. T. Act have been wrong- 

ente in the impugned khatian. Bo 

e courts below have concurrently found 
that the plaintiffs have not pleaded in the 
plaint, far less established by evidence, 
the nature of their alleged tenancy rights 
and have completely failed to make out 
any case, under Section 108, G. T. Act; 
they have neither any ‘interest in the ‘suit 
land of Dag No. 72, nor any possession 
thereof. In my re a the plaintiffs’ suit 


was rightly dismiss 
“14. In the result, this appeal has 
no merit and is dismi with costs. 


Appeal dismissed. 
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BAHARUL ISLAM, [f. 

Sew Narayan hondin A t 
v. M/s. Indian Roadways, alcutta and 
another, Respondents. 

Second Appeal No. 64 of 1970, D/- 
17-7-1972, against judgment of Sri M. 
Hussain, Asstt. Dist. J., Dhubri, D/- 29-6- 

Index Note:— Limitation Act (1908), 
Art. 30 — Limitation Act (1963), S. 30 — 
Suit against carrier for compensation 
loss of goods — Cause of action arising 
on 25-5-61 — Art. 80 of 1908 Act read 


with Section 30 of 1963 Act applies and 
iod of limitation is one year from the 


te of cause of action. (Paras 6, 8) 
K. P. Sen, for Appellant. 
TOCE — is second 

by the plaintiff is directed against the 


judgment and decree sed by the Assist- 
ant District Judge, Dhubri in Money Ap- 
peal No. 14/68. 

2. The plaintiff is Sew Narayan 
Choudhury. There are two defendants,— 
1. M/s. Indian Roadways, Calcutta and 2. 
M/s. Indian Roadways, Dhubri. The 
plaintiff brought a suit on the allegation 
that the defendants are common carriers 
and carry on the same transport business 
on road having Head Office in Calcutta 
and a branch office at Dhubri. His case 
was that on 24561, he brought two 
wooden chests containing om to 
the office of defendant No. 2 for booking 
them to Gauhati and the Manager of de- 
fendant No. 2 after taking the delivery of 
the articles asked the plaintiff to come to 
their office the following day for consign- 
ment note as he was then very busy. It 
was further alleged that the articles were 
in fact booked on 25-5-61, the consignor 
and consignee being the plaintiff himself. 
On 25th of May, 1962, when the plaintiff 
went to the office of defendant No. 2 for 
the consignment note, the Manager of the 
defendant No. 2 took signature of the 
plaintiff on the consignment note and also 
took cash memo from him regarding the 
purchase of the cardamom on a false pre- 
text; but to his utter surprise, the afore- 
said Manager began to abuse him and at- 
tempted to assault him when he had to mm 
away. He went to the thana and inform 
ed the police about the ill-treatment met- 
ed out to him. The plaintiff further alleg- 
es that defendant's officer Bhabendra 
Chandra Modak lodged a false case be- 
fore the police under Section 420 of the 
Indian Penal Code and that the plaintiff 
was charged under that section; but ulti- 
mately he was discharged. In para 6 of 

(Contd. on Col 2) 
“49. For the specific 
property, or for compensation 
or wrongfully taking or injur- 
ing or wrongfully detaining 
the same. 
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moveable 


ALB 
his plaint, the plaintiff says that he made 
repeated demands for the two boxes af 

om or its prices from the defendant 
No. 2, but to no effect. Thereafter he 
issued pleader’s notice on 22-11-61 claim- 
ing Rs. 1844.64 P. gaa age apio 
the date of notice. In plaint e 
claim is for compensation “for loss and 
misappropriation of the goods by miscon- 
duct of the defendant’s servants and men.” 

3. The defendants filed a written 
statement. Their defence was that the 
plangi came to the office of the defen- 
ant No. 2 on 25-5-61 along with two 
coolies with two boxes for oking the 
same from Dhubri to Gauhati falsely re- 
presenting that the said boxes contained 
cardamom. After weighment and from the 
suspicious condition of the boxes the Mana- 
ger gow suspicious about the contents of 

e boxes and he requested the plaintiff 
to open the boxes; but the plaintif refus- 
ed. Being more suspicious at the behavi- 
our of the plaintiff, when the Manager 
with the help of his employees began to 
0 the boxes, the plaintiff ran away. 

n opune the boxes, it was found that 
inst of cardamom, they contained bricks, 
stones, torn gunny bags ete. Thereafter 
the Manager of defendant No. 2 lodged a 
case at the Dhubri Police Station against 
the plaintiff under Section 420, I.P.C. 

4. The learned Munsiff after dis- 
cussing the evidence has come to the con- 
clusion that the plaintif knew about the 
alleged loss of goods in question on 25-5- 
61. The plaintiffs case in para 1 of the 
plaint is that the defendants are common 
carriers and as such, the learned Munsiff 
held, Article 10 of the Limitation Act of 
1963 (which will hereinafter be called the 
new Act) applied to the present case. 
cording to the plaintiffs case in his 
the loss of the occurred on 5-61. 
The suit was filed on 7-11-64. So he held 
that the suit was barred limitation and 

e_ suit. 
the 


he accordingly dismissed 
5. From the aforesaid decree, 

plaintiff preferred an appeal before the As- 
sistant District Judge, Dhubri. ` The learn- 
ed Assistant District Judge also upheld the 
decree of the learned Munsiff on the ques- 
tion of limitation. Both the Courts below 
held, in my view erroneously, that Article 
10 of the Limitation Act of 1963 applies 


to the present case. 
6. Mr. K. P, Sen, learned counsel 
appearing on behalf of the  plaintiff-res- 
pondent submits before me that Article 49 
of the Limitation Act of 1908 (which will 
hereinafter be called the old Act) applies 
to the case. Article 49 of the old Act 
aforesaid are as follows:— i 


Three When the property is wrong- 

years. fully taken or injured, or hes 
the detainer’s possession be- 
comes unlawful.” 


1973 
The plaintiffs claim is against a carrier for 
compensation for loss of ; therefore 
the proper Article applicable to the pre- 
sent case is Article 30 of the old Act, read 
with Section 30 of the New Act, and not 
Article 49 as submitted by Mr. Sen. 

7. The material portion of Section 


(Contd. on Col. 2) 


Article 80 of the old Act is as follows:—< 
“30. Against a carrier for compen- 


sation for loss or injuring 

goods : 
According to plaintiffs own case, the loss 
occurred on 25-5-61 when defendant No. 2 


denied to have received any boxes of 
cardamom. This is o the concurrent 
finding of the learned courts below. So 
the cause of action arose on 25-5-61. 

8. Article 30 of the old Act cor- 
responds to Article 10 of the new Act 
which latter Article provides a period of 
limitation of 3 years, which’ period is not 
“shorter” within the meaning of 
Section 30 of the new Act, but longer than 
the period of limitation prescribed by Arti- 
cle 80 of the old Act, which is one year. 
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(a) any suit for which the period af 
limitation is shorter than the riod of 
limitation prescribed by the Indian Limi- 
tation Act, 1908, may be instituted within 
a period of five years next after the com- 
mencement of this Act or within the period 
prescribed for such suit by the Indian Li- 
mitation Act, 1808, whichever period er- 
pires earlier. 





` So the second part of clause 1a) of Section 


80 of the new Act is attracted to the pre- 
sent case. So Article 80 of the old Act 
comes into operation. The period of limi- 
tation ` escelbed by this Article is one 
year, e suit was filed on 7-11-64, while 
the limitation had expired on 25-5-62. The 
learned Courts below correctly held that 
the suit was barred by limitation. 

9. In the result, the appeal fails 
and is dismissed. As there is no appear- 
ance on behalf of the respondents, I make 


no order as to costs. 
Appeal dismissed, 
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R. S. BINDRA, J. 

Hanuman Prasad Chowkhani and ano- 
ther, Appellants v. Devendra Chandra Paul 
and others, Respondents. 

Second Appeal No. 15 of 1968, D/- 
14-7-1972, from decision of . § 
Asst. Dist. J., Dibrugarh, D/- 25-9-1967. 

Index Note — (A) Civil P. C. (1908), 
O. 22, Rr. 4 and 11 — Abatement of ap- 
peal — Question of abatement to be exa- 
mined with reference to findings on which 
decree under appeal was passed and not 
what had been pleaded by parties. AIR 
1965 Raj 182, Rel. on. (Para 6) 


Index Note — (B) Civil P. C. (1908), 
O. 22, Rr. 4 and 11 — Abatement of ap- 
peal against deceased lent — Ap- 
plication for setting it aside dismissed — 
In support of contention that appeal could 
proces! against others — Appellant could 
not subsequently urge that there was no 
abatement as. he was sufficiently represent- 


ed by other respondents. (X-Ref:— Evi- 
dence Act (1872), S. 115), AIR 19865 SC 
1581, Followed. (Para 6) 


Index Note — (C) Civil P. C. (1908), 
O. 22, Rr. 4 and 11, O. 1, R. 9 — Dea 
of one of respondents —- Principles gov- 
erning whether or not court can proceed 
with appeal. 

Brief Note — (C) Suit for possession 
of house after ejecting respondents alleg- 
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ing that respondent No. 1 was his tenant 
and respondents 2 and 3 were sub-tenants 
of defendant 1. In first appeal, decree of 
trial Court was set aside. During pend- 
ency of second appeal respondent No. 2 
died and application for bringing his l 
representatives after settin aside 
ment was dismissed. Held that the appeal 
could not proceed ‘against other respon- 
dents because according to the findings of 
lower appellate Court, the deceased res- 
pondent and respondent No. 1 were joint 
tenants under the plaintiffs-appellants and 
the suit could not be filed singly against 
one out of the two joint tenants. Further 
if the present tppeal was allowed a 
respondent No. I, then it would result in 
two contradictory decrees, one decree for 
eviction against respondent No. 1 and the 
other decree made by first appellate Court 
enjoining that appellants cond not. evict 
eceased respondent. AIR 1962 SC 89 
Applied. (Para 8} 
Cases Referred: Chronological Paras 
AIR 1965 SC 1581 = 1965-2 SCR 

830, Union of India v. Shree Ram 6 
ATR 1965 Raj 182 = 1964 Raj LW 

428, Nemi Chand v. Harak Chand 6 
AIR 1962 SC 89 = (1962) 2 SCR 

636, State of Punjab v. Nathu Ram 7, 8 


S. M. Lahiri, A. R. Barooah and M. 
K. Sarma, for Appellants; J. P. Bhattachar- 
jee and S. N. Medhi, for Respondents. 


JUDGMENT :— Title Suit No. 57 of 
1964 filed Hanuman Prasad Chowkhani 
and his mo Saraswati Devi Chowkhani 
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against Devendra Chandra Paul Sonari, 
Ananta Paul Sonari and Birendra Paul So- 
nari’ for khas possession of a house by 
joerg the defendants and for recovery of 
Rs. 405/- on account of arrears of rent and 
the Munsiff, 


compensation, was decreed 
a iy dated 29th 


Dibrugarh, by his judgment 
September, 1966. 

defendants against ecree of the 
trial Court was allowed by the Assistant 
District Judge, Dibrugarh on 


25th. S 
tember, 1967, and tbe suit of the plaintilts’ 


was dismissed with costs. 

2. The plaintiffs thereupon filed 
the present second ap in this court on 
19th December, 1967. The respondent 


No. 2, Ananta Kumar Paul, died sometime 
in November, 1970, and the application 
made by the appellants for bringing his 
legal representatives on the record on_set- 
ting aside the abatement was dismissed on 
9-6-72. On the same date it was directed 
that the appeal should be fixed for deter- 
mining whether it could proceed against 

ondents Nos. 1 and 8 and this order 

ill decide that question.. 


3. To appreciate 
addressed in this Court ne 
question it is necessary pleadings 
of the parties should be briefly set c 
The plaintiffs had come to the Court on 
the allegations that their predecessor 
pronk Chowkhani had let out the 
ouse in dispute to the defendant No. 1 
Devendra Chandra Paul on a monthly rent 
of Rs. 45 on the express condition that 
he would not sublet it, that much against 
that term of the lease that defendant sub- 
let the house to the defendants 2 and 3, 
Ananta Paul and Birendra Paul, and that 
the defendants were liable to eviction for 
the double reason of non-payment of rent 
and the sub-lease created by defendant No. 
1 in favour of the other defendants. It 
was alleged that notices of ejectment had 
boen issued to the three defendants and 
the same had been,served on them. The 
three defendants resisted the suit by deny- 
ing the various allegations made in the 

t. eir defence was that they are 
all members of Dayabhaga Hindu Un- 
divided Family, that defendant No. 1 is 
tho karta of that family, that they have 
been in occupation of the house as tenants 
for a period of 80 years, and that the 
allegations that the defendant No. 1 was a 
tenant and that he had sub-let the pre 
mises to the other two defendants was 
False. It was pleaded that the plaintiffs 
having failed to receive the rent offered, 
the same had been deposited in their ac- 
count and so they (the defendants) were 
not in arrears. The validity of the eject- 
ment notices allegedly issued by the plain- 
tiffs was denied. 


4, The trial Court settled as many 


as seven issues between the parties but it 
failed To frame any specific issue arising 


An ap filed by the 
ie 


ALE 
out of the plaintiffs’ allegations (which 
were denied by the defendants) that the 
house had been let out only to defendant 
No. 1 and that the latter had sub-leased 
it to defendants 2 and 3. While discus- 
sing the validity of the amount deposited 
by Devendra Paul and Ananta Paul to the 
credit of the plaintiffs on account of rent, 
the trial Court held that Ananta Paul is 
a stranger vis-a-vis the plaintiffs and as 
such that deposit did not discharge the 
obligation of defendant No. 1 Devendra 
Paul as a tenant of the plaintiffs. All the 
issues settled between the parties were de- 
cided by the trial Court in favour of the 
plaintiffs with the consequence that the 
suit was decreed with costs. The Assistant 
District Judge negatived the finding of the 
trial Court that Ananta Paul is. a stranger 
to the plaintiffs respecting the house in 
dispute. In the opinion of the Assistant 
District Judge the pleadings of the plain- 
tiffs when read together with the Court 
statement of plaintiff No, 1 brought out 
that it had been admitted by the plaintiffs 
that Ananta Paul was also their tenant. 
The finding of the trial Court that there 
had been default in the matter of payment 
of rent was also reversed by the Assistant 
District Judge with the t that the de- 
cree of the trial] Court was set aside and 
the suit of the plaintiffs di ed. 


5. It is manifest from the findings 
reached by the Assistant District Judge 
that Ananta Paul was a tenant along wi 
Devendra Paul of the premises in di 
and not a sub-tenant of Devendra Paul as 
contended by the plaintiffs. It is this find- 
ing of the appellate Court which was 
paiay depended ‘upon 
haitata oe in support of 
that on abatement`of the appeal respect- 
ing Ananta Paul, the appeal cannot pro- 
ceed against the other respondents, or, in 
i aoe ae appeal has abated Ps 

. Sri j aper resenting the 
plaintiffs-appellants, urg vokomontiy that 
since Devendra Paul, according to the 
plaintiffs, was the ag Rirca of the pre- 
mises and since that endra Paul, ac- 
cording to the pleadings of the defendants, 
was the Karta of the Hindu’ Undivided 
family comprising all the three defendants, 
the appeal survives against defendants 1 
and 3 epee its abatement against defen- 
dant No. 2. Sub-rule (1) of Rule 4, Order 
22, Civil ‘Procedure Code, provides that 
where one of two or more defendants dies 
and the right to sue does not survive against 
surviving defendant or defendants alone, or 
a sole defendant or sole surviving defen 
dant dies and the right to sue survives, the 
Court, on an application made in that be- 
half, shall cause the legal representative 
of the deceased defendant to be made & 
party and shall proceed with the suit. Sub- 
rule (8) of the same rule states that where 
within the time limited by law no appli- 
cation is made under sub-rule (1), the suit 
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shall abate as against the deceased defen- 
dant. Rule 11 of the same Order pres- 


cribes that the provisions of Order 22 
apply to appeals. A joint reading of Rules 
4 and 11 yields the conclusion that if one 


of the two or more respondents dies and 
the right to sue does not survive against 

e surviving respondent or respondents 
alone, then the = shall abate as 
against the deceased respondent if his re- 
presentative is not brought on the record 
within the time allowed law. The co- 
rollary that follows from that joint reading 
of Rules 4 and 11 is that if the right to 
continue the appeal survives against the 
surviving respondents then there is no 
necessity for bringing on record the legal 
representatives of the deceased respondent. 
And is exactly what is specifically 
stated in Rule 2 of Order 22. That Rule 
prescribes inter alia that where there are 
more plaintiffs.or defendants than one and 
any f them dies, and where the right to 
sue survives against the surviving defen- 
dant or defendants alone, the Court shall 
cause an entry to that effect to be made on 
the record, and the suit shall proceed 
against the surviving defendant or defen- 
dants- The fact that the appellants had 
moved an application for bringing the legal 
representatives of deceas respondent 
Ananta Paul militates against the conten- 
tion now that the appeal can pro- 
ceed agaiot the surviving respondents 
alone for Devendra Paul, the respondent 

o. 1, alone can represent; the Hindu 
Undivided family. If he could represent 
the other respondents or the Undivided 
Hindu family there would have been no 
Jeen croin ion nor necessity for the ap- 
p ts to move the application poang 
that the representatives of Ananta Paul be 


been claimed ngabet defendants Nos. 2 
and 8 though they had been described in 
the earlier part of the plaint as sub-lessees 
of defendant No. 1. It is beyond e 
that the landlord has no right to 


arrears of rent sub-lessees 


notice for efectment 
e plaintiffs not to the 
No. 1 but also to defendants 2 and 3. If 
the defendants 2 and 8 had the status only 
sub-lessees the plaintiffs were not under 
any legal obligation to issue eviction noti- 


ces to them on terms which are identical’ 


to the terms of the notice issued to the 
defendant No. 1. To cap all this, we have 
the distinct finding of the Assistant Dis- 
trict Judge that “from the assessment of 
his (plaintiff Hanuman Prasad’s) plaint and 
his depositions it appears that he admitted 
Ananta Paul also as a tenant under them”. 
Hence there is no escape from the conclu- 
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sion that Ananta Paul’s contention that he 
was a co-tenant with the defendants Nos. 
l and 3 was accepted by the first appel- 
late Court, and that that too on the basis 
of the admissions made in the plaint and 
the testimony of plaintiff No. 1 Anantd 
Prasad as P.W. 1. If Ananta Paul was a 
co-tenant of Devendra Paul then on his 
death the right to continue the appeal 
against Devendra Paul alone would not 
survive for it is clear that a suit for evic- 
tion to be effective and legally maintain- 
able must be filed against the entire bod 
a tenants and none of them can be | 


6. In the case of Union of India 
v. Shree Ram, AIR 1965 SC 15381, the 
Supreme Court held in somewhat similar 
circumstances that the Union of India it- 
self having applied for setting aside abate- 
ment of Boos arising out of the death of 
Bilas Ral, it (the Union of India) could not 
urge that there had been no abatement 
of the appeal against the heirs and le 
representatives of late Bilas Rai. In e 
present appeal as well an application was 
moved by the appellants for bringing on 
record the representatives wf deceased 
Ananta Paul on settiog aside the abate- 
ment arising out of his death. Therefore it 
is too late ia the day for the appellants 
to urge tbat Devendra Paul having been 
descri in the written statement as the 
Karta of the Hindu Undivided 


such the question of abatement on 


a contention is also opposed to the finding 
af the learned Assistant District Judge that 
Ananta Paul was a co-tenant of Devendra 
Paul, and for the present purposes we 
have to look to the findings on which the 
decree under was passed and not 
what had been pleaded the parties. 
The Rajasthan High Court held in Nemi 
Chand v. Harak Chan 


v. 
that the “ 


the question of abatement of an 
cannot be examined solely with 
to the relief claimed in the suit and it is 
much more important to look to the nature 
of the relief awarded by the decree under 
appeal”. I entirely agree with these ob- 
servations. The i in the 
appeal being for reversal of the 
made by the first appellato Court we have 
to examine the matter ia controversy from 
the stand-point of the findings on which 
the decree is based. Therefore it shall be 
assumed for the present that the deceased 
Ananta Paul was a co-tenant of Devendra 
Paul of the premises in dispute. Moreover, 
it is not possible to spell out of the writ- 
ten statement of the defendants that the 


remises in. ame e had been rented 
deleident No. for the purposes of BZ 
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Hindu Undivided family comprising the 
three defendants in his capacity as the 
Karta of that family. All that was set out 
in para 8 of the written statement was that 
the defendants 1, 2 and 3 are members of 
Dayabhaga Hindu Undivided Family, that 

endant No. 1 is the Karta of that tamily, 
and that they all have been in occupation 
of the premises in suit for the last 30 
years as tenants of the plainti These 
averments do not necessarily imply that 
the house had been rented by defendant 
No. 1 on behalf and for the purposes of 
the Hindu Undivided family. As such I 
find no merit in the contention of Sri 
Barooah that the defendants-respondents 
are bound to honour their own pleadings 
and that their pleadings are to the effect 
that the house had been taken on rent by 
defendant No. 1 for the purposes of the 
Hindu Undivided family in his capacity 
as Karta of that family. These proposi- 
tions were never admitted. Ey he plaintiffs 
nor were upheld by the appellate 
‘ Court. The trial Court, as stated earlier, 
had described Ananta Paul as a stranger 
to the plaintiffs, and the plaintiffs them- 
selves, the plaint clearly brings out, and 
described Ananta Paul as a subtlessee of 
the defendant Devendra Paul and Deven- 
dra Paul alone as their tenant. In the 
background of these allegations and the 
findings of the two Courts below I hold 
without demur that the respondent Deven- 
dra Paul does not represent the Hindu Un- 
divided family and on the death of 
Ananta Paul the appeal did abate qua him. 


7, In view of the above conclu- 
sions I have no option but to hold that 
Devendra Paul and Ananta Paul were joint 


tenants of the premises in ispute and 
that on the death of Ananta Paul the ap- 
cannot ceed. i Deven 


pro against 
Peal alone, it having abated in respect of 
Ananta Paul whose representatives have 
not been brought on the record. The 
Supreme Court held in State of Punjab v. 
Nathuram, AIR 1962 SC 89, that Rule 4 
of Order 22 of the Code does not provide 
for abatement of appeal against the co- 
respondent of the deceased respondent and 
that as such there can be no question of 
abatement of the appeal against others, 
and that the question to be considered in 
such = event is whether the a soid 
ocee again st surviving respondents. e 
upreme Court invited attention in that 
connection to Order 1, Rule 9, of the 
Code and observed that it shows that if 
the Court a deal with the te oe on 
troversy so far as regards the rights an 
interests of the appellant and the on- 
dents other than the deceased respondent, 
it has to proceed with the appeal and de- 
cide it. Respecting the principles govern- 
ing the question whether or not a Court 
can pro with the appeal on the death 
pf one of the respondents the Supreme 
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a 


ALR. 


Court expressed itself in the following 
terms: 7 


“The question whether a Court can 
deal with such matters or not, will depend 
on the facts of each case and therefore no 
exhaustive statement can be made about 
the circumstances when this is possible or 
is not possible. It may, however, be stat- 
ed that ordinarily the considerations which 
weigh with the Court in deciding upon 
this question are whether the appeal be- 


tween the appellants and the ondents 
other than the deceased can be said to be 
constituted or can be said . to 


ney 
ave the necessary parties for the deci- 
sion of the controversy before the Court. 
The test to determine this has been des- 
cribed in diverse forms. Courts will not 
with an appeal (a) when the suc- 
cess of the appeal may lead to the Court’s 
coming to a decision which will be in con- 
flict with the decision between the appel- 
lant and the deceased respondent and 
therefore which would lead to the Court’s 
passing a decree which will be contradic- 
tory to the decree which had become . 
reg Orlin 
ter between the appellant and the deceas- 
ed respondent; o 
could not kaye rought Tbe action a e 
necessary reli against those ondents 
stl] before the pte an 
the decree against th area 


8. Applying these principles to the 
oe han k looks clear ae it the 
app cannot proceed against r ndents 

os. 1 and 3 because Seconda to the 
findings of the Assistant District Judge 
Ananta Paul deceased and the respondent 
No, 1 Devendra Paul were joint tenants 
under the  plaintiffs-appellants ecting 
the suit premises and the suit for eviction 
could not be filed singly inst one out 
of the two joint tenants. Farther, if the 
pot appeal is allowed against Devendra 
aul then it would result in two contradic- 
tory decrees, one decree made by this 
Court for eviction of Devendra Paul from 
the premises in dispute and the other de- 
cree made by the first appellate Court 
enjoining that the appellants cannot evict] - 
Ananta Paul. Such contradictory decrees 
are interdicted by the principles enunciat- 
ed by the Supreme Court in the case of 
Nathu Ram 1962 SC 89 (supra). 

9. In conclusion I hold that the 
appeal cannot proceed against respondents 

os. 1 and 8 and so I dismiss it against 
them. However, I make no order as to 


costs. 
Appeal dismissed. 
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made in 


e the: year 1960. When the 


e ie ot ae 
praca o a 
Jled gee of the issues sett ° 
‘Court. - 


‘proper 
‘plainti 


` guch the 
> ttle tö tho 
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sistant District. Judge, Dibrugarh, by which 
the suit of:-the plaintiffs was ed on 
reversing the decree of the trial- Court 
their favour. 

`” The. case ‘of the 


2. pantie was 
that the. land“in 


K. ‘bighas 2 katas. 14. lechas Was “Gitstly Sad 
‘.by their father Sambhunath 


on .. annual 
patta and on his death it was settled in 
their favour as heirs of, Sambhunath. Tak- 


ing ‘advantage. of the -that th 


‘ plaintiffs) were minors, the ta endant 


managed to secure possession 
up in .years and learnt abo 
Tights in the. land they 
defendant for restoring 
Jand to them but the 
back on: their legitimate demand. Having 
been left with no alternative hey ae ee the 
suit g khas possession o 
on declaration of their title hee. 


3. The suit was resisted by the de- 


fendant. who traversed the allegations _ of 


fact made by: the plaintiffs - and pleaded. 
that the suit was not -maintainable inas- 
much as it was, practically speakin a 
suit for challenging the settlement of the 
land made with him and that such settle- 
ment was immme from challenge in -Civil 
Court. Accordin a the 
Plaintiffs’ father made ee khas pos- 
session of the land to him on.23-9-59 and 


ton ae b-deputy Collector. ying 
the -patta of .the land be bma dR 
favour of the defendant. The Sub-deputy 
Collector, the defendant alleged further, 
cancelled the patta in favour of the plain- 


-tiffs father, converted the land into khas 


ownership of the Government, and there- 
after he ‘issued -annual patta in favour of 
the defendant. The defendant asserted 
that he had beén in continuous possession 


‘of the’ land for a long number of years 
‘+ without any. break.. 


The trial Court settled the following 


issues 

(1) Whether this Court has jurisdic- 
tion to try the suit? - 

(2) Whether the suit land was the 
oof the deceased father of the 


(8) Whether the: plaintiffs have. any 
subsistin, title in the suit land? 


(4) ether the plaintiffs are entitled 


` to & decree for EE of the defendant? 


(5) What oe reliefs are the plain- 


si tiffs entitled 
. Under issue No. 1 the trial Court held 
one on the basis of the pleadings adopted 
~ ef the defendant the latter must be d 


eem- 
a Have -admitted in. terms of Rule 5, 
Civil Procedure Code, that 

Ta patta Ms the suit land currently stands ` 
in the name of the plaintiffs and that as 
plaintiffs can legitimately . come 
to the. ‘Civil Court for depan of their 
Issues Nos. 2, 3 gnd 4 
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were also found in favour of the plaintiffs 
with the consequence their suit was 
decreed with costs. 


4. On appeal by the defendant the 
learned Assistant District Judge set aside 
the finding of the trial Court that the de- 
fendant must be deemed to have admitted 
the plaintifs title in the land on the date 
of the suit, and then held, on assessment 
of the material on record, that it was the 
defendant, and not the plaintiffs, who at 
present have lease-hold right in the land. 
Other distinct findings recorded by the 
Assistant District Judge were that the an- 
nual patta of the land:at present is in 
favour of the defendant and that the 
plaintiffs had failed to prove that they have 
subsisting title in the land. Another find- 
ing returned by the first appellate Court 
was that the plaintifs have no right to 


challenge in Civil Court the settlement of | 


the land made in favour of the defendant. 


5. The plaintiffs having felt ag- 
grieved with the findings recorded by, the 
Assistant District Judge and the decree 


made by him came up in second appeal 


to this Court. 

6. Sri Das urged, practically 
speaking, two points in support of the 
appeal. Firstly, he submitted that the Mun- 
ai had rightly held on the basis of the 
written statement filed by the defendant 
that the latter had admitted that the plain- 
tiffs are at present the annual lease-holders 
of the land in dispute and that consequent- 
ly they were under no legal obligation to 
prove that fact by leading evidence. In 
the second place, Sri Das submitted that 
the Assistant District Judge had gone legal- 
ly wrong in holding that the suit is not 
maintainable in law. Shri N. M. Lahiri, 
who appeared for the _defendant-respon- 
dent, joined issue with Shri Das on both 
the points. For proper appreciation of 
the Årst point raised by Shri Das, it is 
necessary that a brief: reference to the 
parties pleadings be made. In paras. 1 to 
4 of the plaint it was stated that the land 
in dispute once stood in the name of the 
plaintiffs’ father on “one year’s patta”, 
that at the time of the death of their 
father the plaintiffs Nos. 1 and 2 were 
respectively aged.2 years and 6 months, 
and that after the death of their father 
the land was leased out in their favour 
in their capacity as “the heirs of the late 
‘patta holder” and that “the Government 
did not cancel the said patta, or did not 
serve any notice etc.” In para 1 of the 
written statement the defendant alleged 


that the plaintiffs’ suit “is not based on- 


facts” and that he (the defendant) “does 
not admit any statement of the plaintiffs’ 
plaint”. In para 2 of the written state- 
ment it was alleged by the defendant 
that the plaintiffs’ father had delivered 
the possession of the suit land to him on 
23-9-1959 and he had then submitted a 
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petition to the Sub-Deputy Collector res 
questing for issuing a patta of that land 
in favour of the defendant, and that the 
Sub-Deputy Collector on cancelling the 
patta in favour of the plaintiffs’ fathen 
and making the land Government propera 
ty issued the annual patta in respec 
thereof in his favour. It was alleged 
further that the plaintiffs’ objection resa 
pecting the issue of patta in favour of 
the defendant does not fall within the 
jurisdiction of the Civil Court and as 
aa the suit is not triable by the Civil 


OT, The principal point debated in 
this Court was about the interpretation, 
of Rule 5 of Order VIU, Civil P, C. That 
Rule runs as under: 


“Every allegation of fact in the plaint 
if not denied specifically or by necessary. 
implication, or stated to be not admitted 
in the pleading of the defendant, shall be 
taken to be admitted except as against 
a person under disability: . 

Provided that the Court may in its 
discretion require any fact so admitted - 
to be proved otherwise than by such 


a on”. 

Analysed, the Rule states that every 
allegation of fact in the plant— i 
(a) If not denied specifically. or 

_ (b) E not denied by necessary Ime 
plication, or 

(c) If not stated to be not admitted, 
in the pleading of the defendant it ‘shall 
he mkn to be admitted by the defend~ 
ant. 
There ate 2 exceptions to the legal 
presumption which the Rule raises unden 
the circumstances mentioned therein,- 
they being that the presumption shall not 
be raised as against a person under dis~ 
ability and that the Court may in itg 
discretion require that any fact presum-~ 
ed to be admitted may be proved other- 
wise than by such admission. Tersely. 
put, the main body of the Rule states 
that if a particular allegation made in 
the plaint is neither specifically denied 
nor by necessary implication, nor stated 
to be not admitted, then it shall be taken 
to have been admitted by the defendant, 
I find from the written statement filed 
by the defendant Harendra Biswas that 
in para 1 of the document he had specia 
fically stated not only that the plaintiffs’ 
suit “is not based on facts” but he had 
gone further to assert that he “does nof 
admit any statement of the plaintiffs" 
plaint”. The defendant did not stop af 
mere denial of the allegations made by 
the plaintiffs but detailed the facts on 
the basis of which his denial of the plain. 
allegation was bas namely, 

the plaintiffs’ father delivered the pos 
session of the land to him on 23-9-1958 
and had thereafter petitioned the Sub- 
Deputy Collector for issuing a patta in 
the defendant’s favour and that that was 
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done. In the context ‘of such pleadings 
of the defendant I fail to comprehend 

how could it be held: by the Munsiff. or 
how it could be contended on behalf of 
the plaintiffs, that the defendant should 
be taken to have admitted that the title 
fn the land vested in the plaintiffs on 
the date of the suit‘or tbat- the plain- 
tiffs held the patta of the land on that 
date. The specific allegation of the de- 
fendant that he did not admit any state- 
ment made by the plaintiffs in the plaint 
fantamounts unequivocally to the denial 
bw him of the facts set out in the plaint. 


8. The proviso appended to R. 5 
gives wide discretion to the Court to call 
upon the plaintiff to prove.a. fact other- 
wise. than by the presumption. which may 
be raised on the footing of the pleadings 
adopted by the defendant, and this ex- 
ercise of discretion may, inter alia, be 
spelled out of the issues settled by the 
trial Court. It is obvious that if an issue 
is framed by the trial Court respecting 
a particular allegation made by the plain~ 
tiff then the question.whether or not that 
fact has been admitted in the written 
statement will no longer be open. the 
Court having notified the plaintiff by the 
frame of the issue that he had to esta- 
blish by. appropriate evidence the subject 
covered by the issue. A glance at the 


Issues raised between the parties in the . 


present case will at once reveal that the 
trial Court had actually called upon the 
plaintiffs to prove that they had a sub- 
sisting title in the land on the basis of 
annual patta issued in their favour after 
the death of their father. 
had been settled respecting that part of 
the plaintiffs? case and the parties had 
been directed to lead evidence in support 
of their rival contentions, the trial Court 
ceased to have sanction of the law in hold- 
ing that the plaintiffs need not prove the 
facts giving rise to the issue of whi 

the burden had been ‘placed on them, or 
that those facts can be taken to have 
been proved on the basis of the defend- 
ant’s pleading. I hasten to add that the 
pleadings of the defendant can surely be 


availed of while discussing the parties’’ 


evidence bearing on a particular issue but 
those pleadings in the circumstances 
stated cannot be the sole basis for hold- 
ing the issue proved. 
mo misgivings in my mind that the learn- 
ed Assistant District Judge was right in 
differing from the view of the Munsiff 
that the factum of the plaintiffs’ title in 
the land stood proved from the pleadings 
of the defendant and on that account 
the plaintiffs were not obliged to prove 
the facts pleaded by any other eat of 
evidence, 


9. Shri Das invited this Courts 
attention to a number of authorities in- 
cluding those of the Supreme Court bear- 
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Once an issue ` 


I have therefore - 
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ing on the interpretation of Rule 5. The 
first of such authorities cited is reported 
in AIR 1964 SC 538, Badat & Co. v. East 
India Trading Co. The Supreme Court 
observed therein that Rules 3, 4 and 5 of 
Order VIII form an integrated Code deal- 
ing ‘with the manner in which allegations 


.of fact in the~-plaint should be traversed 
‘and the legal consequences flowing from 


their non-compliance. The written state- 
ment must deal specifically. it was stated 
further, with each allegation of fact in 
the plaint and when a defendant denies 
any such fact, he must not do so evasi- 
vely but answer the point of substance. 
If. his denial of a fact is not specific but 
evasive, the said fact shall be taken to 
be admitted, and in such an event the 
admission itself being proof, no other 
proof is necessary. ` But under the pro- 
viso to Rule 5 the Court may, in its dis- 
cretion, require any fact so admitted to 
be proved otherwise than by such ad- 
mission. This interpretation of Rules 3, 
4 and 5 by the Supreme Court does not 
help advance the contention of the plain- 
tiffs thet the defendant’s pleadings are 
capable of yielding the conclusion that 
he had admitted their title to the land 
on the date of the suit. Para 1 of the 
written statement wherein is mention- 
ed that the plaintiffs’ suit is not based 
on facts and that. the defendant does not 
admit any statement made in the plaint 
clearly negatives the submission made on 
behalf of the panu that the main 
body of Rule 5 can be invoked in ‘this 
case. I feel satisfied that that Rule can- 
not be availed of by the plaintiffs be- 
cause of specific non-admission by the 
defendant of all the facts set out in the 
plaint. The Supreme Court, it will be 
noticed, laid emphasis on the fact that 
the denial when evasive is no denial in 


-the eye of law.. However in our case it 


cannot be urged for a moment that the 
denial- made in para 1 of the written 
statement was evasive in any manner. 
The denial made was clear cut and cate- 
gori¢al. This conclusion is reinforced by 
the -circumstance that all conceivable 
issues arising from the plaint were fram- 
ed and the burden of each one of them 
placed on the plaintiffs. In view of this 
factual: situation I see no necessity of 
burdening this judgment with discussion 
of other authorities cited eat the bar on 
behalf‘ of the appellants. Therefore the 
first point raised by Shri Dag is demons- 
trably without merit, 


10. This takes me to the consi- 
deration of the second question canvassed 
by Shri Das, viz., that the Assistant Dis- 
trict Judge was wrong in holding that the 
claim made in the plaint is not triable by 
the Civil Court. This point arises on the 
terms of Section 154 of the Assam Land 
and Revenue Regulation, 1886, herein- 
after called the Regulation. Clause (a) 


* 
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of sub-section (1) of S. 154 is to. the 
effect that except when otherwise ex- 


pressly provided in the Regulation or in. 


Rules issued under the Regulation, no 
Civil Court shall exercise jurisdiction in 
“questions as to the validity or effect of 
any . 
conditions of any settlement are still in, 
force.” It was urged before the Assis~’ 
tant District Judge. as’was.done in this 


Court, that even if settlement of the sult . 


land had been made in favour of the de- 


fendant, the plaintiffs are entitled to have’ 


a decision from the Civil Court about 
their tights in that land on the basis’ of 
Section 39 of the Regulation.. This latter 
section, inter alia, provides.that no per- 
son shall, merely on. the ground ‘that a 
settlement has been made with him oor 
“with some person through whom he 
claims, be deemed to have acquired any 
right to or over any estate, as against 
any other person claiming rights to or 
-~ over that estate. Shri Das urged, and 
I think rightly, that a person having a 
right to an estate shall be entitled to 
seek g declaration of. his right from the 
Civil Court as against the person who 
has succeeded in getting 
that land despite what is stated in Cl. (a) 
of Section 154 (1). This“proposition was 
also not contested by Shri. N, M. Lahiri 
though he emphasized that the plaintiffs- 
appellants were not. proved to have any 
right in the suit land and that as such 
they could not have filed the suit which 


in practical’ terms means challenging the ` 


settlement made in favour of the defend- 
ant. Shri Das urged on the other hand 


that since the ‘plaintiffs’ father had once ` 


secured the-annual patta of the land in 
dispute and gince after his death such 
patta had been issued-in their favour and 
that patta has not been cancelled till this 


day, the plaintiffs: have a‘subsisting right * 


to the land in dispute and such right 
they are surely entitled to enforce through 
a Civil Court. In the background of the 
arguments. urged by the two counsel, the 
first point. that falls for determination is’ 
whether the plaintiffs havé-a -subsisting 
right to the, land in dispute, . , 


11-12. 
annual patta of -the land in dispute was 
originally issued in favour of the plain- 


tiffs’ father and thet after his death - 


annual patta was also issued in favour 
of the plaintiffs. Shri Das submitted that 
the last patta issued in favour of the 
plaintiffs was in the year 1963. The suit 
culminating in this appeal was filed on 
12-7-1967. Therefore the plaintiffs did 
not have any patta during the period that 
intervened between 1963 and the date of 
the institution of-the sult. Though -Shri 
Das did not agree with the finding of the 
Assistant District Judge that the patta 
at present is in’ the name of the 
defendant but that being a finding of 


settlement, or as: to whether the 


settlement of ` 


‘The undisputed facts are that ‘ 


-or before 


ALE ` 
fact it is mot open to challenge In second 
appeal. It is mentioned in the judgment 
on which the decree under appeal is . 
based that “......0...dt is the defendant 
who happened to be the present ‘annual 
lease-holder”. To ensure that no injus« 
tice had been ‘done, specially when the 
plaintiffs happen to be minors. I permits 
ted the- parties’ counsel to ‘take me 
through the evidence. That evidence 
established beyond doubt that the: latesi 
patta is in the name-of the defendant and: 
not that of the plaintiffs. The best proof 
of that fact is furnished by the statemen? 
of the plaintiffs next friend who is none 
other then thelr own mother Biraja 
Sardar P, W. 1. She testifled that tha 
patta of the land first stood. in the name 
of her husband, the father of the’ plain- 
tiffs, that after ‘the death: of her. husband 
the patta was issued in the names of the 
plaintiffs, that subsequenly the patta- was 


.4ssued in favour öf the defendant, and 


that her objections: before the Sub-Deputy,; 
Collector against the grant of patta to 
the defendant having failed she filed the 
present- suit without taking recourse to 
the remedy of appeal against the Sub- 
Deputy Collector’s order, In the face of 
this statement of the plaintiffs’s mother 
I see no escape from the conclusion thaf 
it is the defendant who is the latest pana 
holder ` of the land, 


13. Tbe -real question "that was . 
debated in this Court centres. round the 
point whether the plaintiffs hold any 


. right in the land despite the fact thaf 
ithe ectendants. 
: admission. h 


according to their own 
as been . in possession. of the 
land since. the year 1960. and that the | 
evidence on record establishes’ that. he is 
the. present patta holder of the land. The 
precise point raised by Shri Das was that 
once. an „annual patta ig issued in the 


.mame of one person that- patta automatl+ | 


cally, is renewed from year to year 
terms of clause 3 of the.patta until notice 


‘is given either by the patta holder or 
. the. Government. that a renewal. of the 


patta is not desired.” Clause 3 of the 


` patta is in the following terms:— -. 


"3, You shall have no right or title 
fn the Scheduled lands beyond ise said 
period of one year and will not be en~ 


‘titled to compensation ‘except as pros 


vided in clause 5 for growing crops, frui. 
trees or buildings left standing on the 
land at the determination of this . lease, 
But unless you or Government, shall on 
seaceccecedsse serve on the- other 
party with a written notice’ to the effect 
that a renewal of the lease is not desired 
in respect of all or any of the scheduled 
lands this lease shall be renewed for an- 
other year on such land revenue ag Gov- 
ernment may determine”. : 

Apparently if no notice communicating 
non-requirement ofthe renewal of the 
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lease is given, the lease is “renewed for 
another year” on such land revenue as 


the Government may determine. Where- 
as Shri Das wanted this Court to hold 
. that renewal, in the absence of a notice 
and despite non-issue of a new patta, 
would be from year to year, Shri Lahiri 
vehemently canvassed that at the best 
the renewal shall be for one year more 
and that in the absence of a patta the 
lease~holder cannot maintain any suit fon 
declaration of his right to the land cover~ 
ed by the patta. He cited 1959 Assam 
LR 239, Md. Masum v. State of Assam, 
in support of his submission. 
held by Division Bench in that case that 
the right to get a renewal does not by 
itself confer any right in the land on 
the holder of the patta of that land and 
that a patta holder has no right to bring 
a suit for declaration that the patta should 
have been renewed in his favour when 
has no subsisting right to the Jand 
itself, The High Court negatived the con< 
tention that clause 3 of the patta nof 
only gives the patta holder a right to 
get his patta renewed but also a right 
in the land until the patta is cancelled. 
At the highest, the High Court observed, 
the patta-holder has a right to get the 
patta does not give him a right in the 
land itself. Shri Das was unable to cite 
any contrary authority of this High Court 
subsequent to this decision. Sitting sing~ 
ly I am bound by. the proposition of law 
laid down in the case of Md. Masum. 
Therefore the plaintiffs-appellants cannot 
maintain an action for declaration of 
their subsisting title to the land in dis4 
pute. 

14. There is abundant authority of 
this Court on the point that the right of 
the patta holder comes to an end when 
he relinquishes the land or the Revenue 
Authorities serve a notice on him inti- 
mating their intention to cancel the patta. 
Reference is invited in this connection to 
TLR 1957 Assam 437. Babur Ali v, Ram- 
gopal Chaudhury. It is the case of the 
defendant Harendra Biswas that the 
father of the plaintiffs had voluntarily 
surrendered possession to him in the year 
1959 and had then moved the Sub-Deputy 

, Collector for cancellation of the lease in 
his name, and that thereafter the lease 
was granted to him (the defendant). That 
defence of Horendra Biswas has been ac- 
cepted by the learned Assistant District 
Judge and Shri Das ‘could not satisfy this 
Court that that conclusion of the Assis- 
tant District Judge is either assailable in 
second appeal or it is factually incor- 
rect. Therefore the facts of the case in 
hand are covered by the principle that 
on relinquishment of the land the rights 
of the patta-holder terminate though no 
notice in terms of clause 3 of the annual 
patta is served on him by the Govern- 
ment, It follows that the second point 
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raised by Sbri Das is also without sub- 
stance, . 

_ 15. No other point was raised in 
this Court ne or against the appeal, 

16. In the result the ‘appeal fails 
and is dismissed. However since the 
plaintiffs are minors I direct that the par- 
ties ern bear their own costs in all the 


oes 
Appeal dismissed. 
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“Prabhat Chandra Saikia, Petitioner 
v. Rajani Bala Devi and others, Opposite 
Parties, : 

Civil Revn. No. 28 of 1971, D/- 13-7- 
972 against order of Sri S. Hoque, Sadar 
Munsiff, Gauhati, D/- 14-9-1970. 

Index Note:— (A) Civil P. C. (1908), 
O. 23, R. 1 — Withdrawal of suit for for- 
mal defect — Omission to substitute heirs 
of the deceased plaintiff is not a formal 
defect, (Para 4) 

S. K. Sen and D., R. Guha, for Peti- 
tioner; B. K. Goswami, for Opposite 
Parties. 

ORDER:— This application under 
Section 115 of the Code of Civil Pro- 
cedure by the defendant is directed 
against the order dated 14-9-1970 passed 
by the Sadar Munsiff, Gauhati in Title 
Suit No, 41 of 1961, allowing the plain- 
tiff to withdraw the suit. The material 
facts, necessary for the purpose of dis- 
posal of this application, briefly are that 
the plaintiffs brought the suit against the 
defendant for eviction and recovery of 
khas possession of the suit land. During 
the pendency of the suit, plaintiff No. 1 
died and some of his heirs were not 
brought on record in time. When the 
surviving plaintiffs made an application 
for substitution- of the heirs of the de- 
ceased plaintiff, the defendant. filed an 
objection alleging that the suit had abat~ 
ed. The plaintiffs then made a prayer 


‘before the Court for permission to with- 


draw the suit with permission to file a 
fresh suit and the learned Munsiff allow- 
ed the plaintiffs to withdraw the suit on 
payment of Rs, 20/- as costs to the de= 
fendant with the permission to bring a 
fresh suit holding that the defect for 
which the plaintiffs sought to withdraw 
the suit was “a formal defect”, 


2 The defendant-petitioner chal- 
lenges the order of the learned Munsiff 
on the ground that the defect in ques- 
tion was not a formal one and therefore 
he exercised jurisdiction in according the 
permission to withdraw the suit with per- 
mission to bring a fresh suit with mate- 
rial irregularity. 
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3. The only question that falls for 
` ponsideration is whether ‘the omission to 
substitute the heirs of the deceased plain= 
uf is a formal defect within the mean- 
Ing of Order 23, Rule 1, sub-rule. (2) of 
the Civil P. C. Order 23, Rule 1 (2) ia 
as follows:-— 

(2) Where ‘the Court is satisfied— 

{a) that a suit must fail by reason of 
gome formal defect, or : 

(b) that there are other sufficient 
‘grounds for allowing the plaintiff to in- 
stitute a fresh sult for the PE EEE 
of a suit or part of a 


It may, on such terms as Ïf. thinks 
fit, grant the plaintiff permission to witb- 
draw from such suit or abandon guch part 
of a claim with liberty to institute a 
fresh suit in. respect of -the subject- 
matter of such suit or such part of a 


It appears from the. order. of the learned 
Munsiff that-he accorded the permission 
ae clause (a) of sub-rule (2). 


Mr. S. K. Sen, learned counsel 
Petre on behalf of the defendant- 
petitioner, submits. that as the suit in 
question was an ejectment suit end as 
the heirs of plaintiff: No, 1 were not 
brought on record in time, the suit abat- 
ed and as such the defect in not bringing 
the heirs of the deceased plaintiff was 
not a formal defect, and, he refers .to 
Order 22, Rule 3 of the Civil P..C.. which, 


inter alia, proita that if an application ` 


is not made within the time limited by 
Taw, under sub-rule (1) of R. 3, the suit 
abates so far as the decased plaintiff is 
concerned. Whether the suit abates or 
not needs investigation and depends upon 
facts and circumstances of each case;: and 
it is not necessary. for me to hold in this 
pplication whether the suit has abated. 
(in my opinion, when a defect goes to the 
root of the plaintiffs case and affect its 

erit, it_ cannot be a formal defect and 
the omission on the part of the plaintiff 
to substitute the heirs of the deceased 
plaintiff is not such a defect. 


5. Mr. 
‘~ounsel appearing on behalf of the plain- 
tiffs submits thet even if the’ impugned 
order is not.covered by clause’ (a) of sub- 
rule (2) of O,:23, it may be covered by 
sub-r.. (b); if there are sufficient grounds 
which justify the impugned order of the 
Munsiff, It is true that if the impugned 
order can be justified. under clause (b), 
this Court may not quash the impugned 
order even if it was passed under Cl. (a). 
- But Mr, Goswami has not been able to 
point out any “sufficient ground” which 

es the impugned order of the learn- 
ed Munsiff, 
6. In the circumstances, the Im- 


pugned order of the learned Munsiff on 


mot be sustained and is quashed, 


U. H. Pohshna v. U, K. Dhur (B. Islam J} 


B. K. Goswami, learned . 


A.L R. 


rule is made absolute, I however make: 
mo order as to costs. : 
a 2 Order passed. 
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U: Hasaia Pohshna and another, Ape 


pellants v. U, Kill Dhur and another, Res< 


pondents, 


Second Appeal No, 118 (Hj of 1970, 
D/- 13-7-1972 against judgment of 
J. M. Rodborne, J. Dist, Council Court, 
Jowai, D/- 25-3-1970. 


Index Note: — (A) Civil P. C. (1908), 
O. 1, R. 8 — Suit in representative capa- 
city from Hills area — Strict compliance 
of O. 1, R. 8 not necessary — Courts to 
be guided by the spirit and are not bound 
by letters of Civil P .C. — (X-Ref:— 
Rules’ for Administration of Justice and 
Police in Khasi and Jaintia Hills, R..3 


Brief Note:— .(A) Where members of 
a Durbar. by: resolution in a meeting, 
authorised the plaintiffs (Secretary and 
President of Durbar) to file a suit against 
the ex-treasurers for refusing to hand 
over the deposit amount to the newly 
elected treasurers and the plaintiffs filed 
the ‘suit with Court’s permission, Held 
that the rule was complied in spirit and 
page notice of the suit to all inhabitants 
of villages was ot necessary. 
(Paras 7, 8) 

ai c. Das, for Appellants; D. G. Gose 
waa for Respondents, . : 


JUDGMENT:— This; second apel 
by .the defendants is directed against the 
Judgment and decree passed by the Judge, 

District’ Council Court, Jowai,’ in Civil 
Appeal No. 2 of 1970: The facts of the 
plaintiffs’ case, material for the purpose 
of this appeal, are as follows:— 


2. There is a Durbar of ‘three 
villages, namely, Padu Bah, Padu Mawsku 
and Mowngap. On 24-10-1964, the de= 


- fendanis, who are father and daughter, ` 


were elected treasurers of the Durbar for 


-a term of three years commencing from 


24-10-1964, aforesaid. On the said date, 
the fund of the Durbar amounting to 
Rs. 3,000/+ was deposited with the de= 
fendants. After the terms of the trea- 
surers was over, on 29-1-1988, the afore~ 
said Durbar wag, convened for electing 
new office bearers: and the defendants 
also had been asked to attend the meets - 
ing with the aforesaid sum of Rs, 3,000/-, 

On -29-1-1968, U Bok Pohshna and Ka 

Mon Sumer Pohshna were elected as new’ 
treasurers of the said Durbar. The 
Durbar then demanded of the’ defendants 
the amount of ‘Rs. 3,000/- so that it could 
be deposited with the new treasurers, ` De- 
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fendant No. 1, who was present in that 
meeting, refused to pay the amount and 
referred the Durbar to the Court for the 
purpose. The Durbar then on that very 
day decided to file a case against the de- 
dendants and authorised the plaintiffs, 
who are respectively the Secretary and 
tthe President of the Durbar, to file a 
suit against the defendants for the re- 
covery of the amount, 

3. The plaintiffs obtained neces- 
sary permission from the Judge of the 
District Council Court, Jowai. The Judge 
gave the permission by his order dated 
1-4-1968 in Misc. Suit No, 1 of 1968. 


4, The defendants have 
foint written statement. Their case is 
that the Durbar was really held on 4-1- 
1968 and in that Durbar, the defendants 
were re-elected treasurers. The Durbar 
held on 29-1-1968 “was the.creation of 
the plaintiffs with their few interested 
friends”, Their case is that they still 
continue to be the treasurers and are en- 
titled to retain the amount. The plain- 
tiffs had no locus standi to file the suit. 
The defendants did not deny that the 
amount of Rs, 3,000/- belonging to the 
Durbar had been deposited with them 
and that they are liable to pay that 
amount to the Durbar; but their conten- 
tion is that they are entitled to retain it 
as they were re-elected treasurers. 

5. The learned Subordinate Dis- 
frict Council Court, Jowai framed the 
following four issues:— 


1. Whether the plaintiffs have got any 
cause of action against the defendants. 

2. Whether the Durbar of the three 
villages, namely, Padu Bah, Padu Mawsku 
and Mawngap was held on 29-1-1968 for 
electing new office bearers. If so, whe~ 
ther the said meeting of the Durbar was 
proper, 

3. Whether the defendants refused 
to band over the Durbar money of 
Rs. 3,000/- as demanded by the Durbar. 
If so, whether the Durbar has a right to 
get back the said money or in lieu there- 
of, to take the lands of the defendants 
as mentioned in the agreement dated 
24-10-1964. - 

4. What relief or reliefs the partjes 


are entitled to. 

6. After trial, the learned trial 
Court decreed the suit. On appeal, the 
learned District Council Court upheld the 
Judgment and decree of the trial Court 


Hence this second appeal, 


7. The first point urged on behalf 
of the appellants is that the plain 
having filed the suit in a representative 
character, bave not complied ee the 
requirements of Order 1, Rule 8 of the 
Civil P. C. and as such the trial and the 
impugned decree have been vitiated, 
Order 1, Rule 8, Civil P. C. provides— 
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“(1) Where there are numerous pers 
sons having the same interest in one sulf, 
one or more of such persons may. with 
the permission of the Court, sue or be 
sued, or may defend, in such suit, on 
behalf of all -persons so interested. But 
the Cotrt.shall in such case give, at tha 
plaintiffs expenses, notice of the institus 
tion of the suit to all such persons either 
by personal service or, where from the 
number of persong or any other cause 
such service is not reasonably practic« 
able, by public advertisement. as tha 
Court in each case may direct. 

(2) Any person on whose behalf or 
for whose benefit a suit is instituted or 
defended under sub-rule (1) may apply. 
ea: the Court to be made a party to such 
suit”. 

It may be mentioned here that R. 37 
of the Rules for the Administration of 
Justice and Police in the Khasi and 
Jaintia Hills provides that the High Court 
and the Courts of the Deputy Commis- 
sioner or the Additional Deputy Commis- 
sioner and his Assistants shall be guided 
by the spirit, but not bound by the letters 
of the Code of Civil Procedure. As the 
case comes from the Khasi and Jaintia 
Hills, strict compliance of O, 1, R. 8, 
Civil P. C. cannot be insisted on. Sub- 
tule (1) of R. 8 of O, 1 consists of two 
parts. Under ‘the first part, when one or 
more persons seek to file a suit on be- 
half of numerous persons, they are to 
obtain the permission of the Court to 
file the suit on behalf of or for the benefit 
of all the persons so interested. The 
second part enjoins that the Court in 
such g case shall give at the plaintiffs 
expense a notice of the institution of the 
suit to all persons either by personal ser- 
vice or by public advertisement, when 
there are numerous persons who cannot 
be reasonably practicably served with 
notices. In the instant case, the learned 
Courts below have found that the plain- 
tiffs had obtained the necessary permis~ 
sion of the Court before the suit was filed. 
Learned counsel submits that the cause 
of action of the suit arose on 29-1-1968 
on which date the defendants refused to 
pay the amount; but the plaintiffs ob- 
tained permission by their application 
dated 8-1-1968 which is prima facie 
absurd or collusive. The defendants ex- 
amined in the case the Sheristadar of 
the Court who produced the original ane 
plication dated 8-1-1968 of the plaintiffs. 
From the petition it has been found that 
the court-fee fixed on the petition was 
paid on 8-2-1968 and it was filed on 9-25 
1968 on which day. the case was regis- 
tered ag Misc, Case No. 1 of 1968. The 
learned lower appellate Court has found 
that apparently the date “8-1-1968” was 
wrongly put; the correct date was "8-2- 
1968”. Undoubtedly therefore the first 
part of sub-rule (1) of R. 8 of O, 1 has 
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been complied with, both in letter and 
spirit. 

` 8. `- The second pari of the afore- 
said .sub-rule ‘has of: course apparently 


not: been complied: with. The purpose of. 


the rule is that when asuit is going to be 


` filed in a représentative chardctér by’ one- 


or more . persons representing numerous 

persons, or against: one Or more persons 
: representing ‘numerous _ persons, those. 
numerous persons inte in the suit 
are to know that the suit- to be. filed is 
mot out of any collusion between: the 
plaintiffs and the defendants -on record, 
but it is for their benefit. Mr. S. C. Das, 
learned counsel appearing for the defens 


dant-appellantg submits that the nume-. 


rous persons of the aforesaid three’ vil- 


lages were not served with notice and in “D 


the absence of the fulfilment of the’ se- 


` cond part of the rule, the trial:and the - 


decree have been vitiated: In my view, 
all the numerous inhabitants of the ‘three 
villages are not entitled to notice. The 


. [persons entitled to notice are only their - 


representatives who are-.the members of 
the Durbar. -In the instant case, the 
meeting held on 29-1-1968 took a resolu~ 
tion authorising the plaintiffs to file the 
suit and all the members who were. pre~ 


going to'be filed by the two plaintiffs on 
behalf of the Durbar or all its members. 
In the suit the  relief.is sought only 
against the two defendants in their indi-« 
vidual capacity, and as`such nobody else 
could or would claim to be joined as de= 
fendants. In. the instant case, formal 


compliance of the second part of. suba 


e (1) of R. 8 wag not necessary. 

9. The next submission of learned 
counsel is that the finding of the learned 
lower appellate Court that the election 
was held on -29-1-1968 and not on .4-1~ 
1968 is perverse, as according to him, 
the evidence on record ‘hag not been fully 
discussed. The learned lower appellate 
Court has found that it is a fact that the 
Durbar was convened on 4-1-1968. One 
of the items of the agenda. was ‘election 
of office bearers.of the Durbar... .But as 


on that day, the defendant. No, T. repres ` 
senting defendant No. 2:-as well, attend-: 


ed the meeting without ithe’ amount. of 
Rs. 3,000/-. the meeting wag adjourned 
till 29-1-1968, in order to enable the de~ 
fendants to: come prepared -with the 
money. Ext, 1(3) is the copy of the pro- 
ceedings of the Durbar dated 4-1-1968. 
Ezt. 1(1) is the copy of the proceedings 
of the meeting of the Durbar held on 
29-1-1968. ‘The evidence of defendant 
No, 1 is that as all the old office bearers 
and the Executive Members were’ re- 
- elected, proceedings were not recorded. 
He has denied the meeting held on 29-1- 


* 0968 although in the-written statement he 


admitted the holding of-the meeting. but 
averred that the meeting wag confined to~ 
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a few members “friendly to the plaintiffs. : 
The evidence of the pleintiff and: his wit- 
messes is that.a meeting was held on 
29-1-1968 and in that meeting: defendant. 
No, 1, who also represented his daughter, 
defendant No. 2, was. present; but he was 
not. réady with.. the money. 
dence is that the defendants were not res 
elected treasurers; “but U Bok Pohshna 
and Ka Man Sumer Pohshna were elect- 
ed.new treasurers. In that meeting, a 
resolution was passed authorising the 
Secretary and the Chairman’ to institute. 
a suit against the present defendants, 
Considering the.- documentary evidence, 
mamely, Exts. 1(1) and 1(3) and the oral 
evidence -of the plaintiff No: 1 and his. 
witnesses and defendant No.-1 and the. 

:We., the learned: Courts isle have 
Mab hve the defence case and accepted 
the plaintiffs’ and have concurrently held 
that a- meeting of the Durbar was duly 
held on 29-1-1968 in which the two new 
trerirera, namely, U`Bok Pohshna and 


Seger rg were not re~ 
elected treasurers, ; ` submission of 
Jearned counsel that ie finding of the- 
Courts below in thisregard is perverse 


bas no substance, : 
sent in the. meeting knew that a suit was 


10. -In the result, this appeal has 
Mo merit and is dismissed with. costs, The 
aia: of the Courts, below are upheld, 


. Appeal dismissed. ` 





“ATR. 1972 GAUHATT 88 (V 59°C 29) ' 
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Mahabir Prasad: Agarwalla, Appellant 
v. Jiban Chandra Hezarika and. another, 
Respondents, .. 


M.A.. (F) No, 8 of 1970, D/- 1-1 
1972. from decision of D, Ç; Sarma Mem=~. 


ber: Motor A,’ G.. Tribunal, Dibrugarh, 
D/- 10-1-1970 . i 
Index Note:— (A) Motor Vehicles Act 


Where truck is used for 
carrying p passengers: in breach of the terms 
of the. policy the ` insurer: x ig not liable to 
indemnify the insured. - (Para. 9) 


'. Index Note:—: (B) ‘Motor Vehicles Act 
(1939), S. 110-A’ ‘— Tribunal is mot re- 
quired to apportion the compensation. þe- - 
tween the insured and the insurer. f 
tase 11) 3 
Cases ‘Referred: ` Chronological . Paras 
ATR 1972 Mad 49 = -(1971) 2 Mad 
LJ 198, South India . Insurance ” 
Co, Ltd, v. P. Subramaniam `, o 


AIR 1967 Punj 486. = 1967-2 Com - 


LJ 1. (ŒB). Oriental Fire ue 

- General Insurance. Co.’ Ltd.: 

. Smt., Gurdeý Kaur . 10 
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“Their evi~ .. 
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S. K. Sen and V. xK, ak ‘for. 
Appellant; P. G:. Barua and N eae: 
for Respondents, 

JUDGMENT:— -The short qüestion 
fiat arises for determination in this ap- 
peal filed by- Mahabir Prasad Agarwalla 
under Secton 110-D of the Motor- Vehi- 


cles Act, 1939.: hereinafter called ‘the Act,” 
Claims 


fs whether the Motor Accidents 
Tribunal, Dibrugarh, was justified in 


conclusion, recorded in its award ee 


10-1-1970, that the Commonwealth As- 
surance ‘Company Ltd.. Calcutta, was nof 
able to pay any part of the compensa- 
tion, adiudged at Rs. 4,000/-, made pay- 
eble to J dra a in res- 
death of the latter’s son 
a Hazarika who died on 

oe in a truck accident, 


‘According to the findings rea 
hedi by the Tribunal the truck No. ASE- 
2239 belonging to Mahabir Prasad, the 
appellant herein, was hired by about 52 
students: both boys and girls, for a picnic 
party. The truck was driven by a driver 
of Mahabir Prasad when on. its return 
fourney from Dillighat. where the picnic 
was enjoyed, to Moranhat, from where 


fhe truck was engaged, it turned turtle’ 


while negotiating" a bend on account of 
rash and negligent driving, A number of 
pai were thrown out-of truck but 
the unl andra Hazarika was 
buried nder the truck and crushed to 


death at the pot. The claimant Jiban . 


Chandra Hazarika impleaded Mahabir 
Prasad, the. owner of the truck, as also 
the Insurance..Company in the claim peti- 
tion. The total 
Rs. a 000/-. 


The .claim was resisted both by 
Mahabir Prasad and the Insurance Com~ 
pany on the score, inter alia, that it was 
deceased and not-the driver of the. truck 
who was responsible for the ugly mishap. 
[he company ‘pleaded; in addition, that 
the motor vehicle being a goods truck 
the third party risk in respect of°a pas, 


- ganger in the truck was not covered by- 


the policy issued by it in favour of the 
owner of the truck, and as such the com~ 
pany was not obliged in law to- share 


any part of the ‘compensation’ ‘awarded; to. 


the father of-the deceased, 


A. The. Presiding Officer of. thè 


Tribunal fixed the total compensation at 
(Re. 4,000/- but made it re exclu- 
sively by Mahabir Prasad.- In his opinion 
the Company was. not Hable since the 
truck was permitted to be used, in terms 
of the Insurance Policy, under a Private 
er Permit within the meaning of the 
ct, and the policy. did not. cover use of 
the truck on hire and that the deceased 
was carried as a passenger. in the truck 
against the payment of bire.. 


5. -Mahabir Prasad having felt ag- 


grieved with the finding of the Tribunal 


4g liable to: 


` made was for 


- ceptions- one of which. and 
_-alone ‘we’ afe ‘concerned in the present 
case, states that a policy of insurance 


that the company was immune from any 


liability arising out of the accident, filed 
the eet appeal. His: counsel, Sri 
8.K, Sen, urged.that since the truck had 
been insured with the. Company and the 
Tribunal has adjudged that the insurer 

y compensation.in the sum 
of Rs. 4,000) to the legal representative 
of. -the deceased stud ent, the Tribunal 
‘went completely wrong in exonerating the 
Company from the Hability to indemnify 
the insured, ‘Sri P. Barua, represent- 
ing the.Company, Baste on the other 
hand that the Company is not liable to 
pay any part of the compensation either 
under the relevant provisions of the Act 
or in terms of the Insurance Policy. He 
cited a number of authorities to SuRopE 


‘his contention,’ 


6. -Chapter VOI of Re Act is a 
complete code. Dearing on the insurance 
of motor vehicles . against third party 
risk, and the parties’: counsel were agre- 
ed that answer to the controversy raised 
will have to be found from within the 
four corners of this Chapter and the in-. 
surance policy issued by the company 

respecting the truck involved in the ac- 
cident. Section 94 ‘of the Act sternly 
prescribes that no person shall use, ex- 
cept as a passenger, or cause or allow 
any other person to use a motor vehi- 
cle in a public place, unless there is in 
force in relation to the use of the vehi- 
cle by: that person or that other person, 
as the ‘case may he, a policy of insurance 
complying with the requirements of 
Chapter VII. ‘The requirements of the 
policy aré set out in Section 95. Sub- 
section (1) of that section states that in 
order to comply with the requirements of 
Chapter VII, d‘policy of insurance must 
be a policy which is issued by an autho- 

rised insurer and “insures the person or 
‘classes’.of persons specified in the policy 


-to the extent specified in sub-section (2) 


against any Hability: which may be in- 
curred by him or them ip respect of the 
death of or bodily injury to any person 
caused .by or arising out of the use of 
the vehicle in a public place”. This part 
of sub-section (1) is subject to three ex- 
with which 


shall not‘be required “except where the 
vehicle is a vehicle in which passengers 
are carried. for hire or reward or by 
reason of.or in’ pursuance of a contract 
of employment, to éover liability in res- 
pect of the death of or bodily injury to 
persons being carried in or upon or en- 
tering or mounting or alighting from the - 
vehicle at the time of the occurrence of 
the event out of which a claim arises”. 
Sub-section (2) of S. 95 relates to the 
maximum. extent of lability which the 
company shall cover -while issuing the 
policy in respect of the various varieties 
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of vehicles mentions therein, Sub-sec- 
tion (5) of 5. 95 enjoins that notwith~ 
standing anything elsewhere contained in 
any law, a person issuing a policy of in~ 
surence under Section 95 shall be liable 
to indemnify .#he person or classes of 
persons specified. in the policy in respect 
of any liability which the policy pur- 
ports to cover in the case of that person 
or those classes of persons, 

Ti Sub-section (1) of S. 96 states 
thet if, after a certificate of insurance 
bas been issued under sub-section (4) of 


S. 95 in favour of the person by whom a 


‘policy has been effected, judgment in 
respect of “any such liability. as is Te- 


quired to be covered by a policy under 


clause (b) of sub-section (1) of S. 95 
(being a liability covered by the terms 
of the policy) is obtained against any 
person insured by the policy. then, not= 

withstandi t the insurer may be en~ 
titled to avoid or cancel. or may have 
avoided or cancelled the policy, the in~ 
surer shall, subject to the provisions of 
Section. 96, pay to the person entitled to 
the benefit of the decree any sum no 
exceeding the sum assured payable there- 
under, as if he 
debtor, in respect of the liability, together 
with any amount payable in respect of 
costs, Sub-section (2) of the.same sec~ 
tion enacts that in order to make. the 
insurer Hable in respect of any judgment, 
a notice must be served on him through 
the Court respecting a proceeding in 
which the judgment ig given, and it also 
prescribes what grounds of defence shall 
= open to the insurer. in such proceed 

B. 


A 
95 ne 96 clearly yields the following pro- 
positions:— 


(1) No person can use, or cause or 
allow any other person to use a motor 
vehicle in a public place (xcept as a 
passenger) unless a policy of insurance 
in compliance with the requirements of 
‘Chapter VII of the Act ‘has been secured 
and is in force; - 

(2) The policy of Insurance 
contain a -provision, inter alia,- 








must 


ithe persons mentioned therein to the ex= 


tent. specified in sub-section (2) of Sec- 
tion 95 against the liability which may 
be incurred: by insured in respect of 
the death of. or bodily injury to -any 
person caused by or arising out of the 
use of the vehicle in a publie place; 

(3) The proposition at No, (2) is sub- 
ject to certain exceptions and one of 
them is to the effect that a policy shall 
not be required to cover liability in res- 
pect of the death of.or bodily injury to 
-persons being carried in or upon or en- 
tering or mounting or alighting from the 
vehicle at-the time of the occurrence of 
the event out of which a claim arises, 
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were the judgment- . 


combined reading of Ss, 94, 


ALE 


unless the vehicle involved in the ots 
currence is one in which passengers are 
carried “for hire or reward or by reas 
son of or in pursuance of a contracf of 
employment”; 

(4) A person Issuing a policy. of In= 
surance under Section 95 “hall -be liable, 
notwithstanding anything elsewhere con- 
tained in any law, to indemnify tha 
person or classes. of persons specified in 
the Polley in respect of any Hability, 
which the policy purports to cover in 
the case of that person or those 
of persons, 

Note: This provision for indemnificas 
tion obviously will come into operation 
after the insured has incurred and diss. 
charged a liability arising out of involves 
ment of the motor vehicle concerned In 
some occurrence, It is not quite obvious 
in what manner gnd in which forum this 
indemnity clause shall be enforced buf 
apparently it shall be enforceable by an 
action under Section 9 of the Civil Pros 
cedure Code. 


(5) If the claimant before the Trī= 
bunal is desirous of enforcing his judga 
ment secured against the insured. against 
the insurer then he must serve a notice 
through Court upon. the insurer. respects 
ing the proceedings proposed to. be {na 
stituted or instituted by him; end 

(6) The insurer shall have to satisfy 
the . judgment secured by the claimant 
only if the judgment. is in respect of 
such liability as is required to be covered 
by a policy under clause (b) of sub-set 
aa (1) of Section 95 and that too if the 

liability is' actually covered by the terme 
of the policy, A 

9. It is the Tast proposition which 
was relied upon by Sri Barua’ in supporé 
of the contention that the company is 
not liable to share the compensa 
awarded against the insured. After'a 
careful and deep consideration of - the 
provisions of Sections 95 and 96 end 
weighing the arguments addressed at the 
bar I have-reached the conclusion that 
the submission made by Sri Barua musf 
prevail. The obligation cast upon the 
insurer to satisfy the judgment secured 
by a claimant against the insured in res- 


. pect 'of third party risks has. to be spel 


led out from the provisions of Sections 95 
and 96 Inasmuch as this duty is status 
tory and not purely contractual, and the 
only provisions of the Act which Sri 
8. K. Sen could. bring to the notice of 
this Court are those enacted in the two 
sections Just mentioned. Sub-section (1} 
of Section 96 Ke states itha 

the claimant shall be entitled to enforce 
a judgment against the insured only if. 
the judgment is “in respect of any such 
ability as is required to be covered. hy; 
a policy’ under clause (b) of sub-secs 
tion (1) of Section 95 (being a liability. 
covered the terms of the policy}", 
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The liability which is required to be 
covered by a policy under clause (b) of 
sub-section (1) of Section 95 is. to use 
the words of clause (h), “which may be 
fneurred by him (the person insured) or 
them (the classes of persons insured) in 
respect of the death of or bodily injury 
fo any person caused by or arising out 
of the use of the vehicle in a public 


lace”. This clause (b), it has to be 
phasized, has three provisions append- 
a to it,. peg raat second of which has been 


reproduced above, it alone being rele- 
want for our purposes. That proviso 
states that a policy of insurance issued 
under Chapter VIII shall not require to 
gover liability in respect of the death of 
or bodily injury to persons being car- 
ried in or upon or entering or mounting 
or alighting from the vehicle at the time 
of the occurrence of the event out of 
which a claim arises, unless, of course, 
the vehicle involved in the occurrence 
fs one in which passengers are carried 
for hire or reward or by reason of or in 
pursuance of a contract of employment. 
Tt hag not been disputed by Sri S. K. 
Gen that the truck involved in the event 
culminating in this appeal could be plied 
in terms of the policy only under a Pri- 
vate Carrier Permit within the meaning 
of the Act and that the truck was not 
meant for the carriage of passengers for 
hire or reward or by reason of or in 
pursuance of a contract of employment. 
Therefore the insurer very obviously in- 
curred no liability for either indemnify- 
ing the insured or paying to the clai- 
mant the compensation adjudged by the 
Tribunal against the insured. The per- 
sons which have taken me to this con- 
clusion may be re-stated. They are that 
(the obligation of the insurer to satisfy 
the judgment obtained by a claimant 
from tbe Tribunal arises only if the 
Judgment is in respect of a liability 
which is required to be covered: by cla- 
use (b) of sub-section (1) of Section 95, 
and the facts of the present case make 
tt absolutely clear that the liability in- 
curred.) if at all by any one, does not 
answer that description. The truck was 
not meant, nor was licensed, for carriage 
of passengers against hire. and in terms 
of the policy itself the insured was not 
permitted to use the truck for hire of 
passengers. The expression “private car- 
rier”, according to clause (22) of Sec- 
tion 2 of the Act, means an owner of a 
¢ransport vehicle other than a publie 
carrier who uses that vehicle solely- for 
the carriage of goods which are bis pro- 
perty or the carriage of which is neces- 
sary for the purposes of his business not 

a business of providing transport, 
or who uses the vehicle for any of the 
purposes specified In sub-section (2) of 
Section 42. It is, therefore. manifest 
that the insured did not have the sanc- 


tion of law to use the truck ASE-2239 for 
the purpose of carrying passenger on hire 
as he is proved to have done. As such 
his contention that the liability incurred 
by tim in the present case must be dis- 
charged by the insurer is without merit 
and go has to be negatived, 

-IA The point at issue is not res 
integra. Identical question arose for 
decision in the case reported in AIR 1967 
ary 486 (FB). sag Fire and Gene- 

ral Insurance Co. v. Smt, Gurdev Kaur. 
The Punjab High Court. held therein 
that “it is clear from the very terms of 
aay cao (1) of Section 96 that the lia- 
bility of the insurer to pay to the person 


le ed to the benefit of any decree of 


unal ig in regard to judgment in 
ee of guch liability as is ethers 
to be covered by a_ policy under Cl. (b) 
of sub-section (1) of Section 95”, and 
that the latter clause is subject to the 
provisos mentioned therein. “Apparent~- 
ly”. the High Court observed further, 
“if the liability is not covered by clause 
(b) of sub-section (1) of Section 95, the 
question of any payment by the insurer 
pursuant to any judgment by the Tri- 
bunal does not arise”. In the case be- 
fore the Punjab High Court some owners 
of the goods carried in the truck and of 
which they were the passenger died as 
a Temi of the accident met by the truck 
and the Tribunal happened to conclude 
that the representatives of the deceased 


-wete entitled to get compensation from 


the insurers. 


set aside by the High Court on the basis 


_ that the judgment of the Tribunal was not 


“in respect of such liability as is required 
to be covered by a policy under clause 
(b) of sub-section (1) of Section 95” read 
with the provisos ‘appended thereto, The 
facts of the Punjab case are on all fours 
identical with ‘those of ‘the case in hand. 
view of the Punjab High Court was 
endorsed by the Madras High Court in 
the ae of South Indian Insurance Co. 
Lid. v. Sub AIR 1972 Mad 
49. Sei Sen was unable to cite any au- 
thority to the contrary bearing on the 
interpretation of Sections 95 and 96. 

11.: Before concluding I would 
like to ret in brief, to an argument 
raised by Sri Sen respecting the inter- 
pretation of S. 110-B of the Act. That 
section reads: 

“On receipt of an application for 
compensation made under Section 110-A, 
the Claims Tribunal shall, after giving 
the parties an opportunity of being heard, 
hold an enquiry into the claim and may 
make award determining the amount of 
compensation which appears to it to 
be just and specifying the person 
or’ persons to whom compensation 


shall be paid:.and in making the award 
the ‘Claims 


Tribunal shall specify the 
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amount which shall be paid by the insy~ 
rer”, 


The point urged by Sri Sen was that In 
view of the legislative injunction issued 
to the Tribunal that it must specify in 
its award the amount which ghall be 


paid by the insurer, it was the bounden 


duty of the Tribunal that it should ap- 


portion the compensation adjudged be- - 


tween the insured and insurer. I think 


that the contention of Sri Sen is not - 


borne out’ by the plain words of the 
relevant part of the Section. The Tri- 
bunal is required not to apportion the 
compensation between the insured and 


insurer but only to specify the amount, - 
our of the total compensation fixed, which’ 


be paid by the insurer. Indeed 
the legislature could not have prescribed 
any such apportionment as has been pres- 
sed for by Sri Sen. The reason for it is 
that the liability of the insured arises 
directly out of the tort committed by 
him or vicariously for the tort commit- 
ted by his employee who was at the 
wheel of the vehicle concerned at the 
time of occurrence giving rise to the 
claim, while liability of the insurer is 
primarily statutory. or, at the best, statu- 
tory-cum-contractual gince the insurance 
policy issued by it has to be looked into 
ior determining the extent of his liabi- 
liability of tort-féaser is plenary and that 
of the insurer is limited by the statu- 


tory provisions ‘read.in the background- 
of the terms of the policy issued by bim. 
It follows that the claimant in the pre. 


sent case has the sanction of law to rea~ 


lise the entire amount of the compensa- > 


tion from the tort-feaser though the lat- 
ter has been given right by sub-section 
(5) of Section 95 to claim indemnifica- 
tion from the insurer, to the extent ad- 
missible, if he has paid the amount to 


the claimant. Sub-section” (1) of S. 96- 
only gives an alternative remedy to the ` 


claimant +o” realise the compensation 
money from the insurer but only to the 
extent mentioned in sub-section (2) of 
Section 95. Nothing said in Chapter VII 
of the Act demands of the Tribunal that 
it must apportion the amount of com- 
pensation between the insured and the 
insurer; Section 110-B only requires 
him to specify the amount which shall be 
paid by the insurer out of the total com- 
pensation adjudged, The wording of Sec- 
tion 110-B does not warrant. the conclu- 
sion that the Tribunal can pare down 
_ the liability of the insured..the tort-fea- 

or. The objective behind the enactment 
of Chapter VIII was only to ensure that 
if the insured happens to be insolvent 
then the injured, or his legal representa- 
tives in the event of his decease, should 
not be thrown on the road, and that the 
injured or his legal representatives; as 
the case may be, should be guaranteed, 


K, Barmani v. K, P. C. Barua (Goswami C. J 


It looks obvious. to me that the . 


ALB 
realization of a part of the compenses 
tion if not the whole of it. “oS 

- 12. > In the result this appeal fails | 


and is dismissed with costs 

y, Appeal dismissed. 
F [AR 1972 GAUHATI 92 (V 59 C 30j 
P. K, GOSWAMI, C. J. ` 


_, Civil P. C. (1908), O. 9, R. 13 — Ap- 
plication- to vevive suit — Applicant il- 
literate woman unserved with summons 


J. N. Sarme for D. 


- Petitioner: P. Choudhuri. S. K. Sena- 


bsence of the defendant. 
: The ground on which the revi< . 
val application. was filed under Order 9, 
Rule -13 of the Code of Civil Procedure 
‘was that no summons was served on the - 
defendant. The learned Assistant District 
Judge came to the finding that in fact, 
no’ summons .was served on the defen- 
dant, He, however, found. during 
course “of the examination of the defen+ 
dant, who is an illiterate woman, that 
she admitted that she did not file the 
application ‘for revival’ and also that she 
did not put her signature on the appli- 
cation. The learned-Judge has accepted’ 
the possibility regarding’ the first answer 
that it may be that she personally had 
not- filed the revival application and 
therefore he would not like to take any 
serious notice of this answer. With r 
gard to the second answer that she did 
not put the gignature, he thought that 
was a case where the Couirt’s- pro- 
cess Was going to be abused by someone 
pretending to be acting on behalf ‘of the 
petitioner, ` Sue, v 
Unfortunately, however, the learned 
Assistant District Judge failed` to take 


“note that the answer was given by an 


illiterate lady and that she bad actual- 
ly put her thumb impression and in that 
view of the matter, she truthfully an- 


- swered to a question that she had not 


put her ‘signature’. ‘That being the posi- 
tion, the ground on which the learned 
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vive the suit, having found that the sum- 
mons had not been served on the defen- 
dant, is entirely erroneous in law and has 
resulted in injustice to the defendant. 
She is entitled under the law. on the find- 
ing of the Assistant District Judge, to an 
order in her favour. 

3, The revision application in the 
circumstances is allowed. The impugned 
order and the ex-parte decree are set 
aside. The suit will stand restored to 
fle and will be disposed of expeditious- 
ly. The records of the suit will be des- 
patched to the court below immediately. 
There will be no order as to costs, 

Petition allowed. 


$ret 


[AIR [1972 GAUHATI 93 (V 59 C 31) 
BAHARUL ISLAM, J. 

Ahmed Hussain, Appellant v. Maya- 
Fan Nessa Choudhury and others, Res- 
pondents. 

First Appeal No. 59 of 1965, D/~ 4-8- 
1972, from order of J. C. Bhuyan, Sub-J. 
No, 1. Cachar, Silchar, D/- 27-1-1965. 


Index Note: (A) Assam Non-agricul- 
tural Urban Areas Tenancy Act, 1955, 
Section 3 (g) — Defendant claiming deri- 
vative tenancy through another alleged 
tenant, cannot claim to be a tenant under 
Section 3 (g) when he has failed to prove 
the tenancy of the alleged prior tenant. 

(Para 8-A) 

crore a and B. M. Mahanta, for 

Mppellant S. K. Ghose. J. P. Bhattacher- 

jee, J. K. Barua. A. M. Mazumdar and 
S. R. Bhattacherjee, for Respondents. 

JUDGMENT: This appeal by the 
plaintiff is directed against the judgment 
and decree passed by Subordinate Judge 
No. 1, Silchar, in Title Suit No. 25 of 
1963. The plaintiff Ahmed Hussain is 
the Receiver appointed by the Calcutta 
High Court in respect of the Estate of 
Khan Bahadur, Hafiz Md. Hussain in a 
suit before that Court by an order dated 
September 9, 1960. 


2. The present suit Is for decla- 
ration of lease~hold right of the Estate of 
Khan Bahadur Hafiz Md. Hussain, afore- 
said, over the lands described in the first 
schedule and full title over the houses 
described in Schedule 2 and also for deli- 
very of khas possession of the land and 
houses in Schedules No. 1 and 2. to the 
plaint. after eviction of the principal de- 
fendants on removal of their unauthorised 
structures on the suit land. The plain- 
tiff has also claimed Rs. 300/~ as the value 
of the Pope IT described in Schedule 3 
to the plaint and also Rs. 7,200/- as mesne 
profit for wrongful possession of the land 
in suit. 


HP/JP/E643/72/PSP 








Ahmed Hussain v. Mayajan Nessa (B. Islam J.) 
Assistant District Judge refused to re- 
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2. The plaintiffs case is that late 
Khan Bahadur Hazi Hafiz Mahammad 
(who will be hereinafter called Hafiz 
Mohammad for the sake of brevity), had 
lease-hold right as a tenant of the land 
in suit under defendant No. 15, Radha 
Madhab Deity. Hafiz Mahammad died 
leaving behind considerable property in 
undivided India and after his death dis- 
putes arose among his successors and 
title suit No. 1096/41 was instituted in 
the High Court of Calcutta which ap- 
pointed Receivers and kept the proper- 
ties under their management. Plaintiff 
Ahmed Hussain is the present Receiver. 
Immediately after hig appointment as 
Receiver in 1960, Ahmed Hussain came 
to Silchar to look after the management 
of the properties of the Estate in Sep- 
tember, 1961, and came to know that de= 
fendant No. 1 was in unauthorised oc- 
cupation of the land of Schedule 1 of 
the plaint in collusion with the other de- 
fendants. It is alleged by the plaintiff 
that the properties of the aforesaid Estate 
were left in charge of one Abdul Waheb 
Bepari, a businessman of Silchar as a 
ecare-taker. Abdul Waheb sold out the 
properties in suit without any authority 

to defendant No. 2 Abdul Jalil, who in 
aig sold the loa ae to the defen- 
dant No. 1, Khan Sahib Gahru Mea Chou- 
dhury. After bis wrongful possession 
the defendant No. 1 has dismantled 
one of the houses in part and removed 
the C. I. sheets fencing around me com- 
pound of the Schedule 1 land and himself 
was constructing a big building on the 
suit land without any permission from 
the plaintiff, and in spite of protest, he 
completed the construction. The plaintiff 
came to know from the Shebait of de- 
fendant No. 15 that defendant No. 1 paid 
rents for the years 1365 to 1368 B. S. 
for the suit land as well as the other 
lands and obtained receipts. The pay- 
ments of these rents were without any 
authority and made with an ulterior 
motive. It is further averred that there 
is no relationship of landlord and tenant 
between defendant No. 1 and the plain- 
tiffs Estate and that defendant No. 1 is 
a trespasser, Hence the present suit. 


4, Only defendant No. 1 has filed 
a written statement and contested the 
suit. He admits that the property in suit 
belongs to defendant No. 15 and that 
Hafiz Mahammad had a lease-hold right 
in respect of the suit land under defen- 
dant No. 15.. He avers that Hafiz Maham-+ 
mad constructed 2 godowns, one guddi- 
ghar, one kitchen, one latrine ete. on the 
suit land and possessed the same through 
tenants. After his death litigations start- 
ed in the High Court of Calcutte which 
appointed Receivers to look after and 
manage properties left by Hafiz Maham- 
mad. Accordingly. it is further alleged 
“the Receiver settled the aforesaid houses‘ 


94 Gauhati 


In the 
(Walheb Bepari as Bharatia in respect of 
the bouses as tenant (Dar-Jotedar) in 
respect of the vacant land on an. annual 
consolidated rent of -Rs, 220/~. The said 
Abdul Waheb Bepari taking settlement 
. of the houses as Bharatia and vacant 
Jand as tenant (Dar-Jotedar) at an an- 


nual consolidated rent, entered into pos-. 


session. This consolidated’ rent of Rs 
ae was subsequently’ raised $0 Rupees 
p” 

Abdul Waheb Bepari, it is further 
averred, during his occupation as tenant, 
constructed a shed on the tenanted vacant 
lend after obtaining permission from the 
Silchar Municipality and rented aout the 
game to one Walli Mia on monthly basis. 
On November 5, 1957 Abdul Waheb sold 
the houses constructed by him and- the 
tenancy right over the vacant land end 
his right of tenancy and po on ‘in 
respect of the houses of Hafiz Mahammad 
to Abdul Jalil by registered deed of sale 
for a sum of Rs, 3,000/-; - Abdul Jalil 
(defendant No. 2) in turn, sold his rights 
in respect of the land and the houses to 
defendant No. 1 who pot mutation of his 
mame in the Municipal records in place 
ie Abdul Waheb Bepari and paid taxes 

jel Municipality. It is further alleg- 

ed that under the direction of Hafiz 
Mahammad Estate, Abdul Waheb Bepari 


usdd to pay his rent of Rs. 220/- (later 


enhanced to Rs. 325/-) to Defendant No. 
15. The said amount was the rent for 
the entire Estate of Hafiz Mahammad. 
‘The Defendant has been paying the said 
rent- to defendant No, 15. with the full 
knowledge and consent of the Estate. 
From time to time defendant No.. 1 did 
repair works to the existing houses and 
incurred an expenditure of Rs,’ 1,075.75 
in repairing works and ‘also paid Rs. 858 
as municipal taxes for the holding. In 
1955. it is further alleged, eae Ah- 
med Hussain with some of his relatives 
came to Silchar and approved the pay- 
ment of rent to defendant No. 15 and of 
the taxes to the Municipality. ` It is fur- 
ther alleged that the plaintiff assured de- 
fendant No. 1 that he would enjoy the 
game right and privileges and status as 
those enjoyed by. Abdul Waheb Beparl 
in respect of te suit property. Defen- 


dant No. 1 constructed a big pucca build- - 


ing at a cost of Rs, 25,000/- with. the 
consent and. full knowledge of the Re- 
ceiver. Pro forma defendant No.-15 has 
realised rents from defendant No, 1-in 
respect of the entire Estate from 1365 
to 1867 B. S. under the instructions of 
“the Receiver and the plaintiff’. When 
rents for 1368. B. S. was sent to pro forma 
defendant No. 15. it was refused by him 
on the ground that the term of the lease 
had already expired. Defendant No. 1 
further asserts that he is not in wrong- 
-ul possession of the suit land and as 
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such he is not liable for mesne profit as ` 
claimed, 


5. The learned Assistant District 
Judge framed as many as 13- issues of 
which issue Nos, 3 to 7 were unnecessary 
and not pressed before him, The other 
issues are as follows :— 

“1. Is there any cause of action 
Sates the answering defendant? 

. Is the suit ‘maintainable in the 
present form and: manner ? 
. Is the suit: maintainable without 


sities of ejectment? 


9. Did Abdul Waheb Bepari possess 
the vacant suit land as tenant under the 
plaintiffs estate and as Bharatia in res- 
pect of the houses of the estate over the 
suit land ? 

10. Has the E EA defendant been 
inducted into the suit properties by 
Abdul Waheb Beparl and is the answer~ 
ing ‘defendant in lawful possession by 
derivative right from the previous tenant, 
Abdul Waheb, and does the relationship 
of landlord and tenant exist between the 
parties or is the defendant in wrongful 
possession. as alleged’ in the plaint? 

li. Is the plaintiff entitled to khas 
possession without legally determining 
the tenancy right of the defendant ? 

12. Is the plaintiff entitled to mesne 
profit and if so what is tg amount? A = 

a a ye 


13. To what relief, any, is 
plaintiff entitled ?” 

6 The learned Sub-Judge an= 
swered issue No. 1 in favour of the plain- 
tiff and he dealt with issues Nos. 2, 8, 9 
and 10 together. The learned Sub-Judge 
after trial held that defendant No. 1 was 
a tenant in respect of the suit property 
and therefore the suit was not maintain- 
able in the. present form and the defend- 
ant No, 1 could, not ‘be evicted without 
any ejectment notice and dismissed the 
suit for eviction but declared plaintiffs 


tenancy right under. defendant No. 15. 


Te The only point involved in this 
case is whether defendant No. 1 is a 
tenant in respect of the suit land. Ad- 
mittedly Abdul Waheb sold the land by 
registered deed to defendant No. 2, Ab- 
dul Jalil, who in turn sold the land by 
registered deed to agen No. 1 Gabru 
Mea Choudhury. Mr. S. K. Ghose, learn« 
ed ‘counsel for defendant ‘No. 1, respon- 
dent: submits that once it is established 
that Abdul Waheb was. a tenant, defen- 
dant No. 1.would be a “tenant” as defin- 
ed under Section 3 (g) of the Assam Non- 
Agricultural Urban Areas Tenancy Act, 
1955 (Assam Act. XH of 1955) and phere- 
fore he cannot be evicted without a 
notice. under Section 11 of’ the aforesaid 
Act, Alternatively. Mr. Ghose submits, 
in any case, the defendant has been. re- 
cognised by the plaintiff as a tenant 
directly under him in respect of the suit 
properties and therefore he cannot be 
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evicted without a notice of ejectment and 
be is also entitled to other benefit under 
Assam Act XII of 1955. The moot point 
therefore .is whether any “tenancy... was 


created in favour of Abdul Waheb by 


the Receiver. In para.: 15 (b) of the 
written statement it was averred that 
“the Receiver” settled the houses and the 
vacant land with Abdul. Waheb. Ad- 
mittedly the present. Receiver is the 
plaintiff Ahmed Hussain, who was ap- 
pointed by the Calcutta High Court by 
en order dated September 9, 1960 proved 
as Ext, 3 in the’ suit, and by that very 
order. Syed ‘Ahmed Ali Khan had been 
discharged ag Receiver. From the evi- 
dence of P. W. 2, Arjon -Ali, it appears 
that before Ahmed 
Ali -was the Receiver, The plaintiff Ah- 
med Hussain having been appointed Re- 
ceiver in September, 1960,. and. Abdul 
Waheb having claimed tenancy since be~ 
fore 1957,. the tenancy if any in his fav- 
our, must have been created by Ahmed 
Ali Khan or Abjol Ali and not by Ahmed 
Hussain. In the written statement he 


has not stated as to which Receiver 
tenancy. 


granted the 


7-A. Let us now see if the tenancy. "9 


was created by any of the earlier Re- 
ceivers. Defendant No. 1 relies on 
cae G, H. A series 9 series, J. . series, 

C ‘and oral evidence in support of 
ah ‘claim of tenancy. 

Ext, 'G’ is a letter to defendant No. T 
from Ea A.A. Khan” the signatory, . al- 
leged to ‘be the Receiver, Syed Ahmed 
Ali Khan.- - 


' The letter is dated 7th De-- 


cember, 1957. The relevant portion of 
the letter is as follows :— 


“Your telegram dated 24th ‘Novent- 


ber, 1957 and letter dated 25th Novem= . 


ber, 1957 to hand. 

You are treated as a trespasser and 
you are hereby asked to give up posses~ 
sion to my authorised agent who will be 
proceeding there very soon, 

If you fail. to deliver possession to 
my said agent legal steps will be taken 
against you to, eject you from the said 


godown. A 
faithfully, . 

Pea Youre 5S. A. A.Khan.” 

It Is submitted by defendant No; 1 that 
this document proves an admission of 
the tenancy by the Receiver 5. A. A. 


Khan in favour of Abdul Waheb Bepari. . 


The defendant No. 1 has not proved the 
telegram dated 24th November, 1957 and 
the letter dated 25th November, 1957 re- 
ferred to in Ext. ‘Q’. Ext. 'G’ ig too 
vague tọ constitute any admission of any 
tenancy. It does not.refer to any defi- 
mite tendncy — whether the tenancy ls 
in respect of house or land or’ both ot to 
the situation of the demised property, -if 
any. admission must be clear, un- 
ambiguous and conclusive, 


Ahmed Hussain v. Mayajan Nessa (B. Islam JJ 


Ali Khan one Abjol ` 


T eiel be ‘furth 


` ton. 
preceding the- seg of some tenancy. 
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Admittedly there is no document of 
the lease created in favour of Abdul 
Weheb. It has been held by the Supreme 
Court in the case of — Chikkam Kote- 
swar Rao v. Chikkam Subbarao reported 
in, -AIR 1971 Supreme Court 1542 as. fob 
ows :— 


“Before right ‘of put eae be con= 


-sidered to have been delati. on the 
.basis of an alleged admission by 


him 
the implication -of the statement made 
by him must be clear and conclusive. 
There should be no doubt or ambiguity 
about the alleged admission.” 
That apart, it bas not been proved acs 
tually as-to who wrote Ext, G. The sigs 
nature “S. A, A. Khan” has not been 
proved to be the signature of “Syed Ah- 
med Ali Khen, Barrister-at-law’, Re~ 
ceiver appointed by the Calcutta High 
Court. In’my opinion Ext, G does nof 
amount to an admission of tenancy creat- 


-ed by any Receiver in favour of Abdyl 


Waheb, 


- Ext. H is a Tetter dated 15th of 
September, 1942. addressed to Abdul 
Waheb by one S. A. Afzal. The relevant 
portion of the letter is as follows:— 
ear Sir, . 

The same Is Tecer my attention 
and as soon as the inquiry is completed 
ẹr communicating with 
you in this regard. However in the 
méan time I would like to know if this 
is the final offer of yours, 


Further, in order that I may be in a 
position to know ‘the rental value of 
these godowng could you possibly give me 
the details as to the area of land and the 
structure on the same. Also please lef 
me know if we have to undertake any. 
repairs before or during your tenancy. 

An early reply will enable us $o 
deal with the matter soon. 

Yours’ faithfully, 
Sd/- S. A. Afzal” 
- Although it ae not been proved who 
Is the signatory, S. A. Afzal was, we may 
presume in the circumstances that he 
was the “Abjol Ali” mentioned as one of 
the Receivers by P. W. 2 in his deposi+ 
Ext. W is.a mere correspondence 


This, letter speaks of “undertaking some 
repairs before or during your tenency”. 
It is clear that some tenancy was under 
contemplatation but not created, 

' Exts, A to A(4) are the receipts 
granted by the Shebait of defendan? 


of Silchar, Nar m ”, .The name of 
the person “through whom paid” is Ab- 
dul Waheb. ‘These documents do nol 
show that Abdul Waheb was a tenant in 
respect of the suit land either under des 
fendant No. 15 or under the Khan Baha- 
dur Estate, The plaintiffs case is that 


. favour of Abdul Waheb. P. W.. 
Ali .Borbhuiyan déposed that one Abdul ` 
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Waheb was only a careteker in respect 
of the property. The. payment of the 
rents by Abdul Waheb on behalf of the 
Estate to the landlord’‘defendant No, 15 
is consistent with- the. plaintiffs case. 
‘These documents do not show that Ab- 
dul Waheb was making payment of rents 


on his own behalf as a: tenant, bution be 


balt of the tenant, “Heil Hafiz Maham- 
mad Khan Bahadur”, : i 


The defendant ‘In his aian 
stated that he has no paper to show that 
the Receiver Havi any ‘settlement: to Ab- 

dul Waheb. He has also stated that he 
has no witness to prove settlement by 
any of thé Receivers with Abdul Waheb., 


He has also stated that he himself was. 


mot present when Abdul Waheb took 
settlement and has no oral evidence to 


prove the alleged settlement in favour - 


of Abdul Waheb. 


š Ext, C is a Municipal permision fon 
construction. Exts. 9 to 9 (10) are muni~ 


cipal tax receipts and .‘J’ and J (2) are 
Be rent receipts granted by defendant 
o 
ed In the paper book: . Exts. 9 to-9 (10) 
are not denied by the plaintiff.. These 
. documents merely prove that certain con= 
structions are on the -suit land and in 
mespect of those constructions the defen 
dant is paying taxes to the municipality. 
The plaintiffs case is that they are uns 


authorised constructions made by. the de~. 


. fendant No. 1 on the-suit land. These 
` documents: do not prove any tenancy in 
1 Nämor 


(Waheb was the last Kermachari of Md. 
Hafiz. This evidence shows that Abdul 


‘Waheb was merely an employee of the. 


Estate and had no authority on his part 
to lease out any propery has been pro= 
ved in the case. In cross-examination a 


question wes put to P. W, 2 Arion Alf. 


whether he‘ could deny that Abdul 
Waheb was a tenant in respect of the 
suit land in question, The answer was 
he could not’ P, W. 2.:although an at- 
torney of the present plaintiff, naturally 


could not say whether any tenancy’ which . 


is alleged to have been.created much -ear~ 

. er, -had been created,in favour of: Ab~ 
dul Waheb. “It was for’ the defendant to 
prove- the tenancy. 


` 8. Mr. Ghose ‘relying ‘on añ obser= 
„yation of the learned Assistant District 
Judge very strenuously contends that the 
failure of -the plaintiff, Ahmed Hussain 
` to examine himself-as a witness: arid 
deny-défendant No. 1’s claim of tenancy 
_ is fatal and lends support -tó the latter’s 
claim that “the Receiver” created the 
alleged tenancy and his ‘subsequent -ap~ 
proval. There is no rule of law that en- 
foins that the plaintiff must examine him- 
gelf in every ere he may not examine 
himself at all, if the burden of proof is 


has 


Section 3 
1955. - 


These documents are not: print=. 


‘of the rents to defendant No. 15 


-bim as a tenant. 


upon the defendant. In the present case, 
the burden is upon the defendant to 
prove- the tenancy claimed. . The. defen- 
dant’s .case is not that- Ahmed e i 
himself created the tenancy which * 
latter must examine himself in court ve 
deny, - 

Relying . on Exte, A series, C. G an and 
H,-.the learnéd Assistant District Judge 
held that a tenancy had been created in 
favour of him. -The finding is erroneous 
and cannot be sustained. : 


8-A. In: the result ekre. the 
defendant has failed to prove that any 
tenancy was created in favour of Abdul|: 
Waheb in respect of the suit land. The 
tenancy claimed by the defendant. No. 1 
to have been -derived through Abdul - 
Jalil and Abdul Waheb falls through. The 
defendant No. -1. therefore, cannot claim} 
that he is a tenant within the meaning of 
3 (2) of the Assam Act K o 


ae ; This ess us with the alter- 
native claim of the defendant No. i 


“namely, that he wag recognised by the 


plaintiff as tenant, The learned Counsel 


‘appearing on behalf of the tenant-respon~ 


dent strongly relies = me following evis : 
dence as defendant N i 
~ “The present aa ie. the plata: 
tiff and his sister's hushand and 


‘maternal. uncle and- manager came ye 


Silchar when I purchased. the land. They 
visited the D/- Holding and ‘they. eee 
my house and took their meal in my 


house.. At that time the” Receiver “asked ` 


me to pay the ground rent of Rs. 325/- 
to defendant No. 15 -and gave me permis- 
sion to erect house and gave settlement 


of the houses and janda at Re. .325/- to, 


me annually. They also directed ‘me: to 


“pay the amount of Rs. 325/- to defendant 


No. 15 for the rent of the S/L and other’ 
lands: held by them under the Bigraha.” 
This evidence does not stand any scru< 
par: The defendant No. 1 purchased the 
land on`- 12-12-1957. The ` allegation . 
therefore is that the present plaintiff Ah~ 


‘.med Hussain’ came to Silchar and visited - 


the’ disputed - property at that-time end 
Authorised him to make all the payments 7 
t is” 
overlooked that Ahmed Hussain was aps 
pointed Receiver only in September, 1960. ` 
Naturally therefore he. could not have ac- 
cepted or ‘recognised the defendant ag 
tenant in respect of the suit land in 1957. 
That apart the plea that alternatively 


ithe defendant wag: accepted as tenant ` 
directly by- the. 
hot taken in the Written statement. That 


plaintiff under him -was 


matter has not been gone into by the 
trial court. There is no evidence-on re~ 
cord ‘to show that the plaintiff . -recognised 
In my opinion, there- 
fore, the defendant has failed to- prove 
thet be was a tenant in respect of the 
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suit land and therefore the learned trial 
Judge erred in holding that defendant 
No, 1 was a tenant and that the sult was 
not maintainable without a notice for 
ejectment. In my opinion, the defen- 
dants are trespassers and liable to be 
evicted without any notice. 


10. The evidence of P, W. 2. who 
is an attorney of the plaintiff, proves 
that the suit house would fetch Rs. 200/- 
as monthly rent had it been let out about 
2/3 years before the date of disposses- 
sion. The plaintiff claims mesne profit 
@ Rs, 200/- per month from May, 1960 
to April, 1963. Therefore, the total 
amount of mesne profit comes to Rupees 
7,200/- which amount has been claimed 
in the plaint. The plaintiff is entitled to 
mesne profit of Rs. 7,200/-. 


The plaintiff hag not adduced any 
evidence to prove his claim of Rs. 300/- 
as the value of the properties described 
in Schedule 3. This claim is rejected. ~ 


11, In the result, the plaintiff's 
suit is decreed for declaration of tenancy 
right and for khas possession against de- 
fendent No. 1 on contest and ex parte 
against the other principal defendants, 
and the amount of Rs. 7,200/- claimed as 
mesne profit is also decreed against de- 
fendant No. 1. 

12. The appeal is 
costs. 


allowed with 


Appeal allowed. 
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Smt. Saraswati Goswami and others, 
Appellants v. Railway Administration, 
Respondent. 

M. A. (F) No. 20 of 1970, D/- 2-8- 
1972 against order of S. Goswami, Ex 
Claims Commr, Mikir Hills, Diphu, D/- 
22-11-1969, 


Index Note (A) Railways Act (1890), 
Ss. 82-B and 82-J (1) + Ex Officio claims 
Commissioner hag jurisdiction in case of 
major accident and ever after the ap- 
pointment of ‘Ad Hoc Commissioner the 
jurisdiction pf Ex Officio Commissioner 
is not completely ruled out. This can- 
clusion jis ot ‘affected even when Sec- 
tion 82 (1) is read ‘with Section 82-B, 
Hence Where Ad Hoc Commissioner is 
yet to be appointed, particularly in cases 
of major accidents, the proper course 
for the claimants for compensation is to 
submit their applications to the Ex Offi- 
cio Claims Commissioner. 
(Paras 7 and 8) 





Index Note:-— (B). Hetways Act 
(1896), S. 82-3 — Rules under R. 4 — 
HP/IP/E642/72/PSP 
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Saraswati v. Rly. Administration (Bindra J.) 


‘ember, 
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Provisions of Rule are in some respect in- 
comprehensible and in other respect lack- 
ing and uncertain and therefore modifica- 
tion therein is desirable. (Para 9) 


S. K. Senapati and R, K. Deb, for 
Appellants; P., P, Duara, for Respondent 


JUDGMENT :— This appeal by Sara- 
swati Goswami and Padma Goswami, res- 
pectively the mother and the sister of 
Mahendra Goswami, under Section 82-F 
of the Indian Railways Act is directed 
against the judgment dated 22nd Nov- 
1968 of the Ex-Officio Claims 
Commissioner by which the latter dis- 
allowed a claim for compensation aris- 
ing out of the alleged death of Mahendra 
Goswami in a railway accident that took 
place at the Railway Station Diphu on 
23rd April, 1966. 


2. It is commonly admitted that a . 
passenger train, 20 Down Tinsukia-New 
Jalpaiguri, was involved in an accident, 
caused by bomb explosion, at Diphu 
Railway Station on 23-4-1966 and there 
were a number of casualties including a 
few fatal. Mahendra Goswami, it is said, 
had boarded the ill-fated train at Amguri 
Railway Station, District Sibsagar, on his 
way to Silchar and that he died at Diphu 
in consequence of the railway accident. 
It is stated further that Padma Goswami 
received a telegram on 25th April, 1966, 
which was addressed by one Sitaram to 
her brother Mahendra Goswami, enquir- 
ing if the latter. had safely reached Sil- 
char. Since by the time of receipt of 
the telegram Mahendra Goswami had 
not reached Silchar, hig relations includ- 
ing Padma Goswami and Saraswati Go- 
swami felt exercised and so contacted 
Sri Tarapada Bhattacharjee. who was a 
member of the Assam Legislative As- 
sembly in those days, for help in the 
matter. Sri Bhattacharjee is said to have 
addressed a letter to the Deputy Com- 
missioner, Cachar, requesting for imme- 
diate enquiry about the welfare of 
Mahendra Goswami. That letter, it ap- 
pears, remained unattended until after 
the appointment of Sri B. S. Sarao as 
the ad hoc Claims Commissioner on 5-11- 
1966. Sri B. S. Sarae acknowledged that 
letter by his own letter dated 11th April, 
1967, suggesting that if unfortunately 
Mahendra Goswami had been involved in 
the accident and had sustained injuries, 
he should be requested “to file a claim 
and appear in my Court any day between 
17th and 30th April, 1967”. This letter 
of Sri Sarao was responded to by a letter 
dated 20th April, 1967, by Sri T. P. Bhat- 
tacharyya. The latter mentioned in that 
letter that it was not possible for Padma 
Goswami or any member of her family 
to file the claim by 30th April, 1967, 
and so he requested Sri Sarao to ‘allow 
the members of the family of Mahendra 
Goswami to file claim and to appear in 
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his Court on some “future date’. The 
material on record shows that Saraswati 
Goswami addressed a petition to the- 
Claims Commissioner on 2-9-1968 de- 
tailing the facts known to her, alleging 
that. her son Mahendra had died on 23rd 
April, 1966, at Diphu as a result of the 
bomb explosion causing. accident to the 
train, and claiming compensation of Rs. 
20,000/-. In the last para. of the peti- 
tion a prayer was made that the first 
report of Sri Tarapada Bhattacharjee 
should be treated “as the original claim 
petition on my behalf and direct the* 
Railway Administration to submit their 
statement”. Probably after receipt of this- 
petition the Claims Commissioner summon- 
ed the Railway administration and pro~“ 
ceeded to determine if Mahendra Goswami 
had died as .a result of train accident and 
if so what compensation was payable to 
. his dependants. The Railway ad- 
ministration pleaded, while contro- 
verting liability to pay -compensation, 
that Mahendra was not involved in the 
accident and that the claim made by Sara- 
swati Goswami was barred by time, - 


8. By his judgment dated 22nd 
November, 1969, the Claims Commissioner 
rejected the petition for payment of com- 
ensation on the double findin that it 
fad not been proved that Mahendra. Go- 
swami -had died at Diphu on 28rd April, 
1966, in the railway accident and that the 
claim had not been made within time., 


4,- Sri Senapati urged for the ap- 
pellants three points for consideration of 
this Court. In the first place he submit- 
ted that the ex-officio Claims Commis- 
sioner, who decided the petition for claim, 

d no jurisdiction in the matter and as 
such the entire proceedings conducted, and 
the order made, by him stand vitiated. 
His second contention, was that there is 
sufficient evidence. available on the record 
to establish that Mahendra Goswami died 
due to the railway accident at Diphu on 
28rd April, 1966. -Lastly, Sri Senapati 
challenged the finding that the claim was 
barred by time. Sri ara, who appeared 
for the Railway administration, joined issue 
with Sri Senapati on all the three points. 


5. Section 82-B of the Railways 
Act, hereinafter called the Act, gives power 
to the Central Government to appoint any 
person, by a notification in the official 
Gazette, to be a Claims Commissioner for 
such local area as may be specified in the 
notification. It is noti denied that the De- 
puty Commissioner of the Mikir and North 
Cachar Hills District, had been appointed 
an ex officio Claims Commissioner by the 
Central Government by a notification dated 
28th January, 1960. The Rules framed 
by the Central Government under Section 
83-7 of the Act envisage appointment of 
ad hoc as well as ex officio claims com- 
missioners. Rule 4 (l) of the. Rules pro- 
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vides that the Central Government may 
appoint any District Judge or District., 

agistarte as an ex officio Claims Com- 
missioner for enquiring into and. determin- 
ing claims arising out of a minor ‘accident 
occurring in the area within the jurisdic- 


tion of such District Judge r District 
Magistrate. Sub-rule (2) of the same rule 
states: “In the case of a major accident, 


the Central Government shall appoint’ a 
person who is qualified under Rule: 3 as 
id hoc Claims Commissioner’. Sub-rule 
then provides that where an-ad hoc 
ommissioner appointed? under 
sub-rule (2)-has ceased: to’ function, all 
additional’ and further claims arising out 
of the miajor accident may be preferred to 
the ex officio Claims Commissioner ap- 
pointed under sub-rule (1) for the area in 
which the accident occurred. To’ appreci- 
ate the point raised by Sri Senapati it is 
necessary to point out the distinction be- 
tweén a minor and major accident. The 
two terms are defined ‘in Rule 2,’ Accord- 
ing to clause (c) of that rulé ‘major acci- 
dent’. means an accident of the nature des- 
cribed in Section 82-A of the Act— 

“(i) which according to the report of 
the accident made to the Central Govern- 
ment by the railway administration con- 
cerned has resulted in the death of more 
than ten passengers or in more’ than twenty. 
casualties; or i 


(ii) which the Central Government by 
order published in the official Gazette 
declares to be a major accident.” , 
In the next clause (d) of Rule 2 the ex- 
pression ‘minor accident’ is defined to 
mean “an accident which is not.a major 
accident.” i i 


6. Sri Senapati submitted that 
since according to sub-rule (2). of Rule 4 
the Central Government, in the case of a 


major accident, is commanded to appoint 
an ad hoc Claims Commissioner and since 
such a Commissioner had been appointed 
in the present case, this Court may legiti- 
mately presume that the accident which 
occurred at Diphu on 28rd April, 1966, 
was a major accident with the consequence 
that it was the ad hoc arid not the- ex- 
officio Claims Commissioner who could 
have decided the claim filed in respect of 
the alleged death of Mahendra Goswami. 
Sri Duara urged, on the other hand, that 
sub-rule (2) -of Rule 4 does not stand in 
the way of Central Government. appoint- 
ing an ad hoc Commissioner even when 
the accident is minor and not major, and 
at any. rate there is absolutely no material 
on. the present record to establish that the 
accident we are concerned with: falls -in 
the category of major accident, Sri Duara 
then submitted that the. District Magis- 
trate of Mikir Hills having been appointed 
as an ex officio Claims Commissioner he 
had the “jurisdiction to dispose of a claim 
made by Saraswati Goswami or Padma - 
Goswami. After weighing the arguments 
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for and against the point at anvil I have 
reached the conclusion that the submis- 
sions made by Sri Duara are sound in 
law and so must prevail. 


7. Section 82-B of the Act autho- 
rises the Central Government to appoint, 
by a notification in the official Gazette, 
any person to be a Claims Commissioner 
for such local area as may be specified 
in the notification. This section obviously 
does not speak of either ex-officio or ad 
hoc Claims Commissioner, nor about 
major or minor accident. The expressions 
‘major accident’ and ‘minor accident? were 
introduced only by the Rules framed under 
Section 82-J by the Central Government. 
Their definitions have been reproduced 
above. Rule 8 Jays down the qualifica- 
tions for Claims Commissioner while Rule 4 
covers the subject of appointment of 
Claims Commissioner. Sub-rule (2) of 
Rule 4 states that in the case of a major 
accident, the Central Government shall 
appoint a person who is qualified under 
Rule 3 as an ad hoc Claims Commissioner. 
This sub-rule on its plain reading does not 
interdict the appointment of an ad hoc 
Claims Commissioner in the case of a 
minor accident. In terms it only requires 


the appointment of an ad hoce Claims 
Commissioner in the event of a major 
accident. The power to appoint Claims 


Commissioner is given by Section 82-B of 
the Act and that section ex facie neither 
commands the Central Government to ap- 
point necessarily an ad hoc Commissioner 
to deal with claims for compensation 
arising out of a major accident nor states 
that the ad hoc Commissioner cannot 
be appointed in case of a minor accident. 
By sub-section (1) of Section 82-J the 
Parliament has given power to the Central 
Government to make Rules “to carry out 
the objects of Sections 82-B to 82-H in- 
clusive”. This sub-section read with Sec- 
tion 82-B also does not, in my opinion, 
inevitably force the conclusion that an ex 
officio Claims Commissioner has no juris- 
diction to deal with claims arising out of 
a major accident or that if an ad hoc Com- 
missioner is appointed the jurisdiction of 
the ex officio Claims Commissioner is 
completely ruled out. 


8. Material available from within 
the four corners of Sections 82-A to 82-J 
and the Rules framed under Section 82- 
indicates that the Parliament envisage 
the appointment of Claims Commissioner 
much in advance of the occurrence of an 
accident, major or minor. Sub-section (2) 
of Section 82-C provides that no applica- 
tion for compensation shall be entertain- 
ed unless it is made within three months 
of the occurrence of the accident, while 
sub-rule (2) of Rule 11 states that every 
application for compensation shall be sent 
to the Commissioner by registered post or 
may be presented to him or to any of his 
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subordinates authorised by him in this 
behalf. If there is no Claims Commis- 
sioner just on the date of the occurrence] ' 
of the accident or if no Commissioner is 
pppoe for a period of three months 
after the date of occurrence, the would-be 
claimants will be faced with a situation 
which I believe was never, nor could be, 
contemplated by the Parliament. Applica- 
tions for claim can be made under the 
Rules only to a Commissioner and if there 
is no Commissioner on the date cause of 
action for a claim arises, the claimants 
shall be faced with dismal vacuum, a situa- 
tion which Parliament could not have look- 
ed out with equanimity, In the present 
ease the ad hoc Commissioner was ap- 
pointed on 5-11-66 which was almost six 
and half months’ after the train was blown 
up. The ex officio Commissioner had of 
gourse been appointed on 28th January, 
1960. I therefore see no legal bar against 
holding that the claimants for compensa- 
tion have the sanction of law to submit 
their applications, pertaining to major ac- 
cidents, to the ex officio Commissioner in- 
stead of waiting the appointment of ad 
hoc Commissioner and that such a Com- 
missioner js possessed of jurisdiction to 
dispose of such claims. It can bear repe- 
tition to state that Section 82-B makes no 
distinction between ex officio and ad hoe 
Claims Commissioners and the corollary 


that proposition easily oe is that any 
Commissioner appoint under Section 
82-B will have jurisdiction to entertain 


and deal with claims made for payment of 
compensation. Hence, I reject the con- 
tention of Shri Senapati that the ex officio 
Commissioner had no jurisdiction to try the 
claim made by the mother of Mahendra 
Goswami. 


9. However, Rule 4 framed under 
Section 82-J does call for some comment. 
That rule apparently assumes the imme- 
diate appointment of an ad hoc Claims 
Commissioner in case of a major accident 
but in practice that is not always possible 
as happened in the instant case. And in 
case immediate appointment of an ad hoc 
Commissioner is not made, the rule does 
not indicate to whom the applications for 


claims shall be made; nor whether the 
applications can be submitted to an` ex 
officio Commissioner if there is one. The 


expression “additional and” further claims” 


respecting a major accident is also not de- 
fined and it is not easy to comprehend 
what this expression means. It is equally 


not clear whether the ex officio Commis- 
sioner cah take up some claims which had 
been dealt with originally by the ad hoc 
Commissioner but which he could not de- 
cide before ceasing to function as such. 
Rule 4 also does not specifically provide 
whether the claims arising out a 2 major 
accident, if received by an ex officio 
Claims Commissioner, are to be made over 
by the latter to the ad hoe Commissioner, 
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if and when appointed. I hope that the 
Government of India, Ministry of: Railways, 
would examine these points and amend 
the Rules if considered necessary. Any un- 
certainty about the procedural matters in 
the Rules framed under legislative enact- 
ment of socio-economic nature and of suc 
vital importance to the public at large as 
the one we have to deal with in the pre- 
sent case, it is desirable, should be remov- 
ed at the very earliest, 


10. It remains to be said that the 
argument of Shri Senapati postulates that 
the accident the train met with. was major. 
However, there appears to be no warrant 
for that conclusion. | Undeniably, it was 
for the claimant to establish that thé acci- 
dent was a major accident. Major acci- 
dent is one which has resulted in the death 
of more than ten passengers or in more 
than 20 casualties, or, alternatively, which 
the Central Government by an order pub- 
lished in the official Gazette declares to 
be a major accident. Sri Senapati was un- 


able to state at the bar that the Central 
Government had declared the accident 
dated 23-4-66 to be a major accident. 


Therefore it could be considered as a 
major accident only if it had resulted in 
the death of more than 10 passengers or 
in more than twenty casualties. Here again 
Sri Senapati could not invite the attention 
of . this Court to any material on the pre- 
sent record to show that the number of 
deaths was more than ten or casualties 
were in excess of twenty. Therefore it is 
not possible for this Court to hold that 
the accident was really of the nature of 
a major accident. Sri Senapati failed to 
satisfy this Court that an ex officio Claims 
Commissioner cannot deal with a claim 
arising out of a minor accident once an 
ad hoc Commissioner is appointed, Hence 
there is no escape from the conclusions 
that the accident was minor in category 

the ex officio Claims Commissioner 
bad the necessary jurisdiction to settle a 
claim arising out af it. I therefore reject 
the. principal point raised by Sri Senapati. 


ll. The Claims Commissioner had 
rejected the claim for compensation, as 
mentioned before, on the grounds that it 
was barred by time and that it had not 
been proved that Mahendra Goswami had 
died in the accident which the train suf- 
fered. To decide the question of limita- 
tion we have first to determine when was 
the claim, as contemplated by the rules, 
made and by whom. Section 82-C of the 
Act provides that an application for com- 
pensation can be made either by’ the per- 
son who sustained the injury or by his 
dependant in case he dies. According to 
` the Explanation appended to Section 82C 
the word “dependant” has the meanin 
assigned to it in clause (d) of Section 

of the Workmen’s Compensation Act. “De- 
pendant”, as defined in Section 2 (d) of 
the latter Act, includes a widow, a minor 
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legitimate son, an unmarried legitimate 


daughter or a widowed mother, and' also 
a minor brother or an unmarried sister 
provided the latter were wholly or in part 
dependant on the earnings of the work- 
man at the time of his death. Saraswati 
Goswami is indisputably the widowed 
mother of Mahendra and so she is a de- 
pendant. Padma Goswami is an unmarri- 
ed sister of Mahendra but it is not proved 
that she was wholly or in part dependant 
on’ her brother. This Padma admitted in 
her statement before the Claims Commis- 
sioner that she was employed as an As- 
sistant in the office of the Deputy Com- 
missioner at Silchar on the date of the 
accident, but she did not affirm further 
that she depended on her brother either 
wholly or in part. Therefore, she is not 
entitled to claim any compensation arising 
out of ‘the alleged death of her brother 
Mahendra. No claim was made on be 

of the minor brothers and so the claim 
has to be considered to have been made 
only by the widowed mother Saraswati 
Goswami. 


. 12. The next point 


that requires 
decision is when 


was the application for 
Sie eins made ay Saraswati Goswami. 
Sri Senapati canvassed that the application 
by Saraswati Goswami should be consider- 

to have been made per letter dated 
6th May, 1966, addressed by Sri.T..P. 
Bhattacharyya to the Deputy Commission- 
er, Cachar. That letter has not been pro- 
duced before this Court, but its contents 
can be reasonably ascertained from what 
is stated in. the letter dated 11th April, 
1967, sent by the ad hoc Claims Commis- 
sioner Sri Sarao to Shri Bhattacharyya. 
That letter is printed at page 19 of the 
Paper Book. It recites that Sri Bhatta- 
charyya had informed the Depu Com- 
missioner, Cachar, that Mahendra Go- 
swami of Ithkhola, Silchar, was working 
under a contractor at Jorhat and that he 
was reported to have travelled by 20 Dn. > 
Tinsukia-New Jalpaiguri Passenger Train, 
which was involved in accident at Diphu 
on 23rd April, 1966. It appears that Sri 
Bhattacharjee wrote that letter to the De- 
puty Commissioner, Cachar, Silchar, when 
the distress arising out of the telegram 
received by Padma from one Sitaram en- 
quiring about the welfare of Mahendra 
came to his notice. That letter must have 
been written merely to enquire if Mahen- 
dra was involved in the accident rather 
than to lay claim to compensation. It was 
too early at that point of time to think on 
the line of compensation because 
question for compensation would arise 
as if it was coaire on enquiry that 
Mahendra Goswami was one of the victims 
of the unfortunate occurrence. That no 
compensation was claimed in that letter by 
Sri Bhattacharjee can be easily gathered 
from two pieces of ‘evidence on _ record. 
Firstly, in the aforementioned letter dated. 
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11-467 Sri Sarao suggested to Sri Bhatta- 
chariee that if Mahendra was involved in 
‘the accident and had suffered injuries he 
should be asked to file a claim and appear 


in the Court on some date between 17th 
and 80th April, 1967. If any compensa- 
tion ` had een claimed in the letter 


dated 6th May, 1966, Shri Sarao may not 
have made the sugeceoon which he actu- 
ally made. Secondly, we have the testi- 
mony of Sri Bhattacharjee himself that 
when he found Padma Goswami crying in 
the office she was employed in he en- 
quired from her what the matter was, 
and she narrated what accounted for her 
distress and requested him “to make en- 
uiries about Mohendra Gosai”. Sri 
hattacharjee affirmed further that he then 
wrote a letter to the Deputy Commission- 
er, Cachar, for immediate enquiry. Sri 
Bhattacharjee stated candidly, and I think 
very rightly, that he had written that letter 
to the Deputy Commissioner in his capa- 
city as a member of the Assam Legislative 
Assembly. He testified further that after 
he had received a letter from Sri Sarao 
requiring him to furnish particulars about 
Mahendra Goswami, he “then lodged a 
formal claim before the Claims Commis- 
sioner on behalf of the surviving members 
of Mohendra Gosai”. However, it is un- 
fortunate, Sri Bhattacharjee did not fur- 
nish the date on which he had submitted 
a formal claim nor did he affirm that he 
had been authorised to do so. Nor, agai 
such a claim is to be found on the file of 
the compensation case. 


13. According to sub-section (1) 
of Section 82-C an application for compen- 
sation can be made either by the injured 
or by his dependant in case he dies. It 
will be noticed that though Section 82-C 
permits the injured to make the applica- 
tion through an authorised agent, such 
facility is not given to the dependant. Pro- 
bably it is for the reason that it is stated 
in sub-section (3) of Section 82-C that if 
in an application for compensation any 
person - makes a statement which is false 
and which he knows or believes to be false 
or does not believe to be true, he shall be 
punishable with imprisonment for a -term 
which may extend to three years, or with 
fine, or with both. At any rate, the court 
statement of Sri Bhattacharjee that he 
had submitted a formal claim for compen- 
sation is belittled by the contents of the 
letter dated 29th April, 1967, addressed 
by him to Shri Sarao. In the last two 
paragraphs of that letter Sri Bhattacharjee 
expressed the inability of the members of 
the family of Mahen to file a claim by 
30th April, 1967, and on that account he 
requested Shri Sarao to allow Saraswati 
Goswami or some member of her family 
“to file a claim and appear in your court 
in any future date”. This letter clearly 
brings out that no claim had been filed 

«until 29th April, 1967, and I have stated 
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earlier in this judgment that claim by 
Saraswati Goswami was actually made on 
2-9-1968. It is in order to emphasise that 
Section 82-C does not contemplate the 
submission of a claim by a dependant of 
a deceased ge oe an agent, duly autho- 
rised or not. ereforé, Sri Bhattacharjee 
could not have made the claim on behalf 
of Saraswati Goswami, nor, it looks evi- 
dent, he had done so. It follows that 
there is no merit in the contention, legally 
or factually, that Shri Bhattacharjee had 
made any claim on 6-5-1966, or even 
thereafter, on behalf of Saraswati Goswami. 

14, On page 6 of the Paper Book 
is printed the application dated 2-9-68 
which was submitted by Saraswati Go- 
swami to the Claims Commissioner. In 
that application she happened to pray that 
“the first report of Shri T P. Bhattacharjee 
(now ex-M.L.A.) should be treated as ori- 
ginal claim petition on her behalf. This 
prayer, it is not proved, was granted by 
the Claims Commissioner and since i 
application of Saraswati Goswami itself 
was much beyond the period of three 
months prescribed for submission of 
claims, the Claims Coimmissioner held the 
claim to be barred by time. I think he 
had no alternative but to do so. Sub-sec- 
tion (2) of Section 82-C prescribes a period 
of three months counted from the date of 


_the occurrence of the accident, for submis- 
“sion of claims. 


It is stated further in that 
sub-section that the Claims Commissioner 
may on good cause shown allow ony, SER 
cation to be made at any time within. one 
year of such occurrence. It is apparent 
from the judgment under appeal that the 
Claims Commissioner was neither approach- 
ed for condoning the delay nor he actual- 
ly condoned the same. Moreover, the 
Claims Commissioner can entertain an ap- 
plication, at the best, within one year of 
the date of the accident, and since Saras- 
wati Goswami had moved an application, 
which too was not in the prescribed form, 
on 2nd September, 1968, the Claims Com- 
missioner did not have the sanction of law 
to entertain the same. The only alterna- 
tive open to him was to dismiss that appli- 
cation under Section 8 read with Section 
29 (2) of the Limitation Act, 1983. There- 
fore I endorse the’ finding of the Claims 
Commissioner that the claim had been 
made beyond time and as such it could 
not be entertained. nor allowed. 


15. The only point left for deter- 
mination is whether Mahendra Goswami 


-had died at Diphu on 28-4-1966 in the 


railway accident that took place there. The 
Claims Commissioner did not feel satisfied 
that Mahendra was a victim of that acci- 
dent. On going through the entire evi- 
dence on record and on examining the 


- reasons which weighed with the Claims 


Commissioner in holding that Mahendra 
was not a victim of that accident, I feel 
satisfied that the facts brought on the re- 
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cord do not establish that Mahendra Go- 


swami had died at Diphu on 28rd Aprn, 
'1986, as a result of the train _ accident 
According to the original stand of the 
family, as evident from the -: letter dated 
29th April, 1967, which Sri Bhattacharjee 
‘addressed ‘to Shri Sarao (vide page 4 of 
the Paper Book), Mahendra Goswami was 
employed with a contractor at Jorhat. 
However, subsequently it was stated that 
‘Mahendra was a timbér contractor at Am- 
- guri. Two witnesses, Nabin Bhuyan and 
Banshi Lal Sarma, both of Amguri, were 
examined to. prove that Mahendra was 
working - at mao, on. .23rd ape 1966. 
It is not possible to reconcile the plea of 
-Mahendra’s employment with a contractor 
at Jorhat with the assertion subsequently 
made that he was doing timber business 
-at Amguri. Further, the telegram which 
is said to have come to the hands of Padma 
on 25th ‘April, 1966,. and which was 
allogedly sent by Sitaram, has. not been 
produced in Court. Padma said while in 
the witness box that she had mislaid that 
telegram. Assuming that it is so, Saraswati 
Goswami could have summoned Sitaram 
-to prove that Mahendra was ` employed 
with him and that ke had actually sent a 
tele enquiring about his’ welfare after 
‘he had learnt about the raliway accident 
on 28-4-1966. -However no attempt in 
that direction was made. Therefore the 
statements of Nabin Bhuyan and Banshi 
Lal stand at discount. None of ‘the two 
witnesses is proved to _be.a relation or a 
friend of Mahendra and so they appear to 
be suborned witnesses. For these 
reasons, I agree with the Claims Commis- 
sioner that it remains unproved ‘that: Ma- 
hendra had died at Diphu on 28rd April, 
1966, on account of the railway accident. 


16. Before concluding I would 
like. to dispose of one legal point: raised 
by Sri Senapati. He invited my attention 
to Rule 9 which provides that as soon as 
a Commissioner is appointed, the General 
Manager or other executive head of the 
railway administration concerned shall fur- 
nish the Commissioner with the informa- 
tion about the total number of passengers 
i or injured, about the nature of the 
injuries sustained by.. the injured passen- 
ers, and the number of unidentified 
odies together with a brief description of 
each such body. In the background of 
this statutory rule Sri Senapati submitted 
that necessary material about the casual- 
ties, fatal and injured, having not been 
brought to the notice’ of the Claims Com- 
missioner by the railway administration 
‘this Court should raise a presumption that 
Mahendra was one of the fatal ‘casualties. 
‘I regret my inability to accept the submis- 
sion as valid. Rule 9 does not “aoig 
that tho particulars about the casualties 
should be placed on the file of each claim 
ease. It only requires that the necessary: 
information. should be made available to 
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the Commissioner immediately after his 
appointment. Therefore it was not obli- 
gatory on the railway administration to 
place the casualty list on the record of 
the present case. Of course, the Commis- 
sioner could have directed the railway ad- 
ministration to do so and it was also open 
to the claimant to summon that list from 
the railway administration. However no- 
_thing of the sort appears to have been 
done. Therefore the grievance voiced by 
Sri Senapati is sans merit. Moreover, I 
find from page 2 of the Paper Book that 
the Commissioner had directed. the rail- 
.way administration to submit the photo- 
graphs of the casualties involved in the 
Diphu accident and so I can safely- we 
sume that the railway administration ad 
complied -with thé direction given by the 
Commissioner. If so, then it is legitimate 
to -presume that none of the photographs 
related to Mahendra Goswami... Therefore - 
I hold, in agreement with the. Commis- 
sioner, that it remains unproved that Ma- 
heads Goswami was involved in the acci- 
ent. ` 


j 17. In the result the appeal fails 
and is' dismissed, but I make no order as 


-to costs. 
ote Appeal dismissed. 
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BAHARUL ISLAM, J. 
Ehstgeewat Dutta and another, Appel- 

lants v. Hironmoyee Dutta and others, 

Respondents. ; 

- Second Appeal No. 26 of 1970, D/- 

24-7-1972, against order of S.: Haque, Asst. 

_ Dist. J., Gauhati, D/- 6-8-1969. 


_, Civil Procedure Code (1908), Sec- 
tion 100 — New point of fact not specifi- 
cally taken in the written statement, can- 
not be. allowed to be urged in Second 
Appeal. However erroneous a finding of 
fact may be it cannot be upset in second 


appeal.. (Paras 7 and 8) 
D. K. Sarma and J. N. Sarma, for 
Appellants; K. M..Lahiri and D. N.. Chou- 


ury, for Respondents, 


JUDGMENT :— This appeal by de- 
fendants Nos. 3 and 4, who will herein- 
after be called the defendants, is directed 
against the judgment and decree’ passed by 
the Assistant District Judge, Gauhati, in 
Title Appeal No. 88/66. The, plaintiffs 
case in brief is that she is the daughter of 
one Hemrath Dutta Choudhury, who had 
purchased the suit land by registered deed 
dated 26-8-48 for ` Rs. 300/-. Hemrath, 
_during his lifetime, made a gift of the suit 
land to her at the time of her marriage 
and she has been ever since in undistur 
ed possession of the land. But as defen- 
dants Nos. 3 and 4 threatened to disturb 
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her possession, proceedings were drawn up 
under Section 145, Cr. P. C. and ultimate- 
ly possession of the suit Jand was declared 
‘in favour of the defendants. Hence she 
filed the suit for declaration of her title 
and khas possession. 


- D The suit. land has been describ- 
ed in the plaint as “land measuring 8K-7L 
which is a part of 4B-2K-18L of the land in 
Dag No. 129 out of a total 58B-4-K-13-L 
of land in K. P. Patta No. 88 of 1923-24 
of Kukuabarabari village, Mouza Sariha, in 
Barpeta Sub-division along with a thatched 
house constructed by the plaintiff and its 
accessories”. The land has been further 
described to be within-‘four specific boun- 
aries mentioned in the schedule to the 
plaint. It has further been stated that the 
suit land is naw covered by Dag No. 123 
of K. P. Patta No. 9 (new te a sketch 
map has been attached showing the situa- 
tion of the land within the boundaries. ` 


3. The defendants have filed a joint 
written statement. They are ‘the sons of 
one Gunaram Dutta, one of the original 
co-sharers of the patta in question. Their 
plea, inter alia, is that the’ land is ejmali 
and ‘the plaintiff cannot get any relief with- 
out partition of the estate. They also deny 
the title of the plaintiff to the suit land. 


4, The leatned’ Munsiff framed al- 
together six issues of which we are con- 
cerned with only two, namely,— 

Issue 8. “What right, title and interest 
the plaintiff has got over the suit land.” 

Issue 4. “What relief, if any, the par- 
ties are entitled.” 

5. The learned Munsiff after trial 
decreed the suit. On appeal, the decree 
was upheld by the learned Assistant District 
Judge, Hence this second appeal. 


6. Learned Counsel appearing on 
behalf of the appellants urges two points 
before me. Firstly, that the alle ad gift 
by Hemrath to the plaintiff is invalid as it 
was not effected by a registered deed 
secondly, that without partition, the plain- 
tiff is not entitled to get a decree for khas 
possession. 


7. It does not appen from record 
whether the alleged gift by Hemrath to the 
plaintif was by any registered deed, The 

laintif in Para 2 of her plaint stated, 
‘Later on, when Hemrath Dutta Choudhury 
made a gift of the said 3K-7L of the land 
to this plaintiff, ie., his daughter Srimati 
Hironmoyee, and delivered possession there- 
of, she has been keeping it under her pos- 
session and has been paying revenue.” The 
defendants in para 5 o e written state- 
ment have made a general denial of the 
laintifs allegation. But it was not speci- 
cally denied by them that the gift was not 
by a registered deed. 

Whether the gift is valid or not is a 
question of fact. It needs investigation, As 

his point was not specifically taken in the 
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written statement and no issue was framed, 
the court below naturally gave no finding 
on it. This point of fact cannot be allow- 
ed to be urged in the second appeal. 


The only point urged before the Lower 
Appellate Court was whether the plaintiff 
had title and possession over the suit land 
within 12 years before the institution of 
the suit. ; h 

8. Admittedly Bhabani, Chanaram 
and Mustt. Lahopriya were the co-sharers 
of Dag No. 129 with an area of 4B-2K-18L 
covered by Patta No. 38, which has been 

roved as Ext. 2 in the case. Patta No. 38 

14 dags with a total area of 58B-4K- 
18L. The learned Lower Appellate Court 
has found that Padmanath purchased the 
suit land on 24-38-82 and his name was re- 
corded in the records of rights. Atter Pad- 
death, the name of his son, 
Mahesh; was recorded and Mahesh continu- 
ed to be one of the co-pattadars from 1988 
Exts. B, C, D and E are the 
revenue sale notices for the sale of Patta 
No. 88 and in those notices the name of 
Mahesh was shown as one of the co-sharers 
along with defendants and others. These 
notices show that the arrears of revenue 


-were for the years 1942, 1947 and 1949. 


After considerin these documents, as 
well as oral evidence on record, the learn- 
ed Judge has found that Mahesh had good 
title over the suit land. On 26-8-48, 
Mahesh sold the land to Hemrath, father 
of the plaintiff, by a registered sale deed 
Ext. 1. Mahesh has been examined in the 
case as P. W. 2 and he has proved Ext. 1. 
Plaintif examined herself in the suit and 
she deposed on the aforesaid gift her name 
was mutated on 15-86-54 by righ i 
This has been proved by t. 2. 
heirs of Hemrath were made parties to the 
suit as defendants Nos. 12 to 16 and they 
have not only not denied the aforesaid gift, 
but on the contrary, they have supported 
the plaintifs claim. 

On a consideration of the entire evi- 
dence on record, both the courts below 
have ey found that the plaintiff 
derived title to the suit land. However er- 
roneous a finding of fact may be, it cannot 
be upset in a second sonal: 


: The second submission of learn- 
ed Counsel is that in the present suit, the 
plaintiff is not entitled to get a decree in 
respect of the suit land. As stated earlier, 
the suit patta contains a number of dags 
including Dag No. 129, with a total area 
of 58B-4K-18L. Dag No. 129 itself con- 
tains a total area of 4B-2K-18L. The learn- 
ed Lower Appellate Court has found that 
the defendants have lands in other dags as 
well as in Dag No. 129 and the defendants 
and some others as well as the plaintiff are 
the co-sharers of the suit patta. In the 
circumstances, without a suit for partition, 
the share of the plaintiff alone cannot be de- 
termined except in a suit for partition; as 
such the plaintiff's claim to 3K-7L of land 
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only in a specified plot in Dag No. 129 as GOSWAMI, C. J.— This application 
shown in the sketc =e attached to the -under Article 226 of the Constitution is 
plaint is not sustainable. directed against- a notification dated 28rd 
10. In the circumstances, the plain. June, 1971, issued by the Sub-divisional 
tifs suit fails and dismissed. Officer (Executive), Gon paro ap Pee 
In the result, this appeal is allowed, 17th of August, 1971, as the date for hol 
ing a bye-election in respect of Ward No. 


the judgments and decrees of the learned 
courts Below are set aside. I, however, 
make no order as to costs. . 

Appeal allowed. 
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AIR 1972 CAUHATI 104 (V 59 C 34) 
P. K. GOSWAMI, C. J. AND 
R. S. BINDRA, J. 


Dr. Nirendra Mohan Guha, Petitioner 
v. State of Assam and another, Respondents. 


Civil Rule No. 431 of 1971. D/- 28-7- 
72. 


(A) Assam Municipal Act, 1956 (15 of 
1957), Sec, 298 — Sec. 298 controls that 
Board which was functioning at the. mate- 
rial time and does not take in its sweep 
for control the members elected in a gene- 
ral election to constitute, on completion of 
the election, a new Board. (Para 7) 
(B) Assam Municipal Act, 1956 (15 of 
eae Sec. 299 (1) (a) — The words “all 
mmissioners” in Sec. 299 (1) (a) re- 
m only to the Commissioners of the out- 
going Board which had defaulted in some 
way entailing action by Gòvernment under 
Section 298. (Para 7) 
(C) Assam Municipal Act, 1956 a5 of 
1957), Sec. 299 (2) (ii) — Once there is an 

er of supersession under Sec. 298, there 
must be an order of the Government for 
reconstituting the Municipal Board under 
Section 299 (2) (i). 


(Para 8) 
(D) Ass oo) Gat we) 1956 ae o! 
1957), Sec. 299 (2) ( ere while 


general election of ihe. Board was afoot, e 
Government passed an order, superseding 
the existing Board tll the Board was re- 
constituted, the order held, was a composite 
order superseding the Board and ordering 
general election and no 
under Sec. 299 (2) (ii) for rarae election, 
was necessary. AIR 1955 Dist, 
"(Para 10) 
(E) Constitution of India, Article 226 
— Where while admitting the writ peti- 
tion challenging the notification fixing a 
date for by-election of a municipal ward 
the by-election was not stayed, the mem- 
ber, elected during the writ proceeding, 
should be impleaded in the proceeding for, 
if the petiton were allowed, his interests 
would affected. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1955 Cal 83 = 58 Cal WN 
433, Provat Chandra v. R. C. Se ll 
A. Ali, for Petitioner; M. A. Laskar, for 
Respondent. 
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and out of 12 wards, there was 
‘4 wards, 


- Thereupon, 


separate order, i 


VE of the Goalpara Municipal Board in con- 
sequence of death of one of the newly 
elected members. This bye-election was 
roposed under- Section 81 of the Assam 
Municipal Act, 1956 (Assam Act XV of 
1957), ‘(briefly ‘the Act’). 


2. The petitioner is a rate- 
and voter of the Goalpara Municipal. Board 
(briefly ‘the Board’). here was a general 
election of the Board on 28th April 1969 

ection in 
8 wards and the election in the remainin 
viz., Nos m, NI, VI and Xt 
could not take ace on account of stay 
oier from the piai Judge in connection 
t appeal against nomination under the 
Rot. e the appeals were pending, ten 
members of the existin Board resigned. 
by a notification dated 4th 
November, 1969, the Governor of Assam 
superseded the Board for a period of one 
year or till the Board is reconstituted, which- 
ever is earlier, with effect from the date of 
the notification under Section 298 of the 
Act. The notification may be set out: 


“Whereas the Goalpara Municipal Board 
was asked by the State Government in its 
télegram No, MA. 569 dated 81-10-69 to 
show cause as to why the said Board should 
not be superseded for acts and omissions 
conveyed under aforesaid telegram under 
Section 298 of the Assam Municipal Act, 
1956 (Assam Act XV of 1957): 


And whereas the Governor of Assam, 
nfter consideration of the explanation sub- 
mitted by the said Board under its tele- 
gram dated 38-11-1969, is satisfied that the 
said Board has made defaults in its perform- 
ance of duties imposed on it by and under 
the said Act and more specifically in res- 
pect of the duties enumerated below:— 


(1) That the said Board failed to pass 
and submit its Budget Estimate for the 
ear 1969-70 to the Commissioner of Plains 
ivision for sanction and thereby violated 
the provisions of Rules 11 to 16 of the 
Assam Municipal (Accounts) Rules, 1961; 


(2) That out of total fourteen Commis- 
sioners of the Bo ten Commissioners 
have resigned — thus making the activities 
of the Board stand-still; 

Now, therefore, the Governor of o 
in exercise of the powers conferred by Sec- 
tion 298 of Assam Municipal Act, 1956 is 
plese to deglare the said Board to be in 

efault and not competent to perform the 

duties imposed on it by and under the said 
Act and to supersede the said Board for a 
period of one year or till the Board is re- 
constituted, whichever is earlier, with effect 
from the fourth day of November, 1969.” 


ayer 
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3. This notification was followed b 
another dated 81st October,’ 1970, which 
may also be quoted: 


“Whereas the period of supersession of 
the Goalpara Municipality will ire on the 
afternoon of 8rd November, 1970, vide 
Govt. Notification No. MA.5/69/58 dated 
4-11-69; 

And whereas, the Governor of Assam 
is satisfied that there is no possibility of 
completing the general election of the Muni- 
cipality immediately in view of Stay Orders 
issued by Court in respect of holding gene- 
ral election of some wards of the said 
Municipality; 

Now, therefore, the Governor of Assam 
in exercise of the powers conferred by See- 
tion 298 read with. clause (1) of sub-sec- 
tion (2) of Section 299 of the Assam Muni- 
ap Act, 1956 (Assam Act XV of 1957), is 
pleased to order that the period of super- 
session of the Goalpara Municipality be ex- 
tended for a period of six nar with effect 
from 4-11-70 (forenoon).” 

4. .There was yet another notifica- 
tion dated 22nd April, io71 which may also 
be quoted: . 


“Whereas the period of supersession of 


the Goalpara Municipality will expire after 


3rd May, 1971, vide Govt. Notification No. 
MA.5/69/Pt/2 dated 31-10-70; 

And whereas, the Governor of Assam 
is satished that the general election of the 
remaining 4 wards of the Municipality could 
not be held yet due to unavoidable reasons, 
which is expected to be completed shortly; 

Now, therefore, the Governor of Assam 
in exercise of the pe conferred by Sec- 
tion 298 read with clause (1) of the sub- 
section (2) of Section 299 of the Assam 
Municipal Act, 1956 “(Assam Act XV of 
1957), is pleased to order that the period 
of supersession of the Goalpara Municipa- 
lity be extended for a further period of six 
months only with effect from 4-5-1971.” 


5. By December, 1970, the appeals 
were disposed of by the District Judge and, 
after their disposal, only election to two 
wards, viz, ward Nos. II and XII remain- 
ed to be completed. The  Sub-divisional 
Officer thereafter fixed election to these 
wards as well as for ward No. VI, the lat- 
ter being a by-election, as stated above. ` 

6. The petitioner submits that in 
view of the poon of Section 299 p 
(a), the bye-election which is notified is ille- 
gal and incompetent under the Act, In 
order to appreciate the submission, we may 
read Sections 298 and 299, as amended by 
Assam Act JI of 1966: 

“298. If, in the opinion of the State 
Government any Board is not competent to 
perform, or persistently makes default in 
the Pere aance of the duties imposed on 
the Board by or under this Act or other- 
wise by law, or exceeds or abuse its powers, 
or in the event of failure on the part of 
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the Board to provide such services as the 
State Government may, by notification in 
the Official. Gazette, declare to be essential 


‘services, the State Government after giving 
the Municipal Board 


an opportunity for 
submitting an explanation in regard to the 
matter may, by notification, stating the rea- 
son for so doing, declare such Board to be 
incompetent, or in default, or to have ex- 
ceed or abused its powers, as the case 
may be, and supersede the Board for a pe- 
riod not exc one year at a time or 
dissolve the Board and order a fresh elec- 
tion as soon as possible; 

Provided that nothing in this section 
shall be deemed to require the State Gov- 
ernment to give a personal hearing to the 
Board befare any order is passed under this 
section.” 

“290 (1). When an order of superses- 
sion or dissolution has been passed under 
the preceding section, the following conse- 
quences shall ensue:— 


(a) all the Commissioners of the Board 
shall, as from the date of the order, vacate 
their offices as such Commissioners: 

(b) all the powers and duties which 
under this Act may be exercised and per- 
formed by the Board whether at a meetin 
or otherwise, shall, during the period o 
supersession or in case of dissolution till the 
new Commissioners and the Chairman are 
elected or nominated, be exercised and per- 
formed by such person or persons as the 
State Government may direct; 


£ all property vested in such Board 
shall during the period of supersession or 
dissolution, as the case may be, vest in the 
Siate Government, 

(2) On the expiration of the period of 
supersession, specifed in the order, the State 
Government may— 

(i) extend the period of supersession 
for such further term as it may consider ne- 
but not exceediņg a period of one 
year at a time, or 

(ii) reconstitute the Municipal Board 
by a fresh general election and the persans 
who vacated their offices under clause (a): 
of sub-section (1) shall not be deemed dis- 
qualified for election or appointment: 

Provided that the tate Government 
may at any time before the expiration of the 
period of supersession take action under 
clause (ii) of this sub-section.” 

7. Section 298 occurs in Chapter 
VIII of the Act with the heading “Control”. 
The ‘Board’ that is to be controlled is the 
Municipal Board (Section 3 uy Again, 
‘Municipal Board’ means the body of per- 
sons for thè time being elected or appointed 
to conduct the affairs of any municipality 
under this Act (Section 3 (27)). The ex- 
pression ‘for the time being’ has reference 
to the Board that was ctioning on the 
date of the passing of the order. It is that 
Board’s activity or conduct that was called 
in question by action under Section 208. 
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Jt is: not possibla- to hold that Section 298 
while controlling that Board, which was 
functioning at the material time also takes. 
in. its sweep for control of the members 
elected in a .general election to’ constitute, 
on conipletion,.a new Board. The members 
who were: elected in the general election 
have not yet constituted the Board for: the 
purpose of the Act and; for that reason, 
-are incapable of submitting any explanation 
against action under Section 298. This is 
inherént in the. disciplinary. action eon- 
templated under : Section. 298. which cannot 
be interpreted in vacua regardless. of its con- 
„tent. „It is clear, the new Board that will take 
over after completion of the general’ , elec- 
tion- is. jnchoate at this stage, with, four 
wards yet to return, their candidates. Sec- 
tion 298, so read, cam work harmoniously 
along with Section 299., It is true. that 
under Section 299 (1) (a) one of the conse- 
gare is, that all the Commissioners of 

e Board shall, as from the date of the 


‘affairs of: any municipality urńder this Act 
(Sakon 8 6), 


_ |oitions, there- is no escape -from‘.the con- 
clusion that the words, “all the .Commis- 


sioners” in ‘Section 299 (1) (a) will. have . 


reference: only to the Commissioners: of the 
outgoing Board which; ‘had defaulted in 
some way entailing action by the Govern- 
ment under Section 298 of the Act. 


. The general election already 
ordered in -accordance; with the provisions 
of the Act, if otherwise valid, is not affect- 
ed by the action of the Government under 
Section 298 against the outgoing Board. 
The outgoing Board would ‘have, in the ordi- 
nary’ course, continued’ under the law for 
four years commencing’ “from the date of 
the first meeting of the newly constituted 
Board after a general jelection at which a 
quorum, is present, unless extended (Sec- 
tion 26 (1)). We may note here Sec. 26 (5) 
which’ was inserted by 'Assam Act XXIX of 
1966 which provides for an automatic -dis- 

' solution of the Board’ under Section 298 
with effect: from the date df expiry of the 
term of office of the: Commissioners and 
thereafter the provislons' of Section 299 shall 
apply to the Board. ; This would. go to 
show that the Act makes distinction be- 
tween’ the outgoing Bédard, that is to say, 

„the Board that is functioning at the time of 
supersession or, dissolution and the. Board 
‘that may be reconstituted next under the 
provisions of- the Act. Once there is a 
supersession under Section 298, either after 
expiry of the period of. -supersession. or. prior 
to it, the State Government has to order 
for reconstituting the Mnnicipal. Board by a 
ifresh general.clection. . It, therefore, follows 
that there must be an-order of the State 
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Siar circumstances of this case. 


A. TR. 


Government for reconstituting the Munici- 
e Board under Section 289 (2) (ii) of .the’- 
ct. . ' et 


‘ 9, ° “Mr, Laskar, the learned Counsel 
for the State; :in answer to a question put 
‘by the ‘Court,'stated that he was unable‘to 
produce from the records any order of the 
Government for reconstituting the Board. 
‘We, however, find that the order for recon- 
stitution of the’ Board: can be easily spelt 
‘out from the ofiginal. order of supersession 
and’ the subsequent orders of the Govern- 
ment ‘extending the period. of supersession 
‘till completion of the general election, after 
election to the remaining wards, which hdd ' 
been stayed by the District Judge.. In out 
view, no separate order, in express terms 
under Section 299 (2) (ii), which is ordinari- 
ly necessary in a . case of supersession, is 
‘for in view, of the. successive orders 
assed’ by' the Government and of the pecu- 
‘10. It'is clear “in this case that the 
Board was superséded: by the Government 
for’ ‘one’ year or till. the reconstitution of 
“the Board,’ whichever is earlier. At the time 
of passing of the order of supersession, and 
of ,orders of extensions,,the Government took 
uote ofthe general election that has alread: 
„commenced and remained to be completed. 
That is the only’ reason why the’, Govern- 
ment in,its order expressly made the orders 
of supersession dependent on the. comple- 
.tion of the general election. The intention 
behind these orders is that the Board would 
not remain superseded the. moment a new 
Board is reconstituted and is able to enter 
‘upon its duties under the Act. The origi- 
nal order of. supersession in the peculiar 
facts and circumstances of the case is a 
‘composite order, not only’ of supersession of 
the Board, bnt also contains a ratification 
of the order far‘ general election of the 
Municipality and requisite . permission ` tọ 
complete the same, so- that the new Bo 
can take the place of the ‘superseded Board 
“The order is à- virtual: order of dissolution 
of the’ outgoing: Board with ordering of a 
general election, and since one is already 
afoot, it gives legal sanction to the same 
-under Section 299 (2) (ii) of the Act. 


OL Mr. Amjad Ali, the learned 
Counsel for the petitioner relied upon a 
Single Bench decision of the Calcutta High 
Court, reported in AIR 1955 Cal 88° (Pro- 
vat Chandra v. R. C. Sen), in support of 
his submission that a general election. of all 
the wards is necessary after a supersession 
of the Board and not merely partial elec- 
tion, be it a by-election. The Calcutta 
High Court was dealing with an order of 
supersession .of the Commissioners ‘of the 
Budge Budge Municipality under the pro- 
visions of the Bengal Municipal. Act, 1982 
and its consequences under Section 554 (2) 
of that. Act. The Court quashed. the by- 
election and ordered .for a fresh general 
election of all the wards. -From the report , 
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of the decision we do not gather the terms 
of the order of supersession passed in that 
case. Besides, it appears that in that -case 


“the State decided to reconstitute the Com- ` 


missioners of the Municipality under :Sec- 
tion 554 (2) (ii)” of the original Bengal Act, 
which is substantially similar to Section 299 
(2) (ii) of the Assam Act. In pursuance .of 
that order of the West Bengal Government, 
the District Magistrate was taking steps for 
holding a general election. This order was 
held to be invalid by the Civil Court at 
the instance of six Commissioners, who had 
been elected prior to the order of super- 
session. The Civil Court also issued a per- 
‘manent injunction against the State and 
the Officers not to hold a general election 
in all the five wards. In compliance with 
the order of the Civil Court, the District 
Magistrate next time notified for holding 
election to the Hmanne wa to complete 
the general election, The petitioner in the 
Calcutta case, who was not a p to the 
title suit, made an application under - Arti- 
cle, 226 of the Constitution stating that a 
partial election was no longer permissible 
and that there should be a fresh general 
election of all the five wards. The Calcutta 
High Court allowed the application. ,We 
therefore find that in the Calcutta case, the 
State Government had issued an order 
under Section 554 (2) of the Bengal Act 
and the Civil Court alone was interfering 
with that order. Since the order under 
Section 554 (2) was there, which was a 
„competent order under the law, there was 
no question of holding a partial election 
in that case. In the présent case, there 
was no such order of the State Govern- 
ment to hold a fresh general election. On 
the other hand, we find the State Govern- 
ment’s order even at the time of making 
the order of supersession, was to permit 
completion of the general election which 
had already taken place. This fact clearl 
distinguishes the present case from the Cal- 
cutta case relied upon by Mr. Ali. The 
submission of the learned Counsel, there- 
fore, fails. 


12. We should have expected the 
learned Counsel for the State to inform the 
Court what transpired after obtaining of the 
Rule on 13-8-1971. A preliminary objection 
could have been taken by the learned Coun- 
sel for. the State inasmuch as, with the 
prayer for stay rejected at the time of ob- 
taining of the Rule, the bye-election must 
have already taken place and the elected 
member should have been impleaded in 
this proceeding, There is no doubt that 
if the application were allowed, his rights 
would be affected. | 


: 13. In the result, the application 
fails and is dismissed. We will, however, 
make no order as to costs. 

BINDRA, J:— 14. I agree. 


Application dismissed. 
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AIR 1972 GAUHATI 107 (V 59 C 35) 
M. C. PATHAK AND BAHARUL 


ISLAM, JJ. 

Annapurna Chakrabarty and _ others, 
Appellants v. Kalpana Debi and others, 
Respondents. 

`F. A. Nos.. 10 and 60 of 1965, D/- 
25-7-1972, against order of S. N. Sen, 


Sub-J, L.A.D., Nowgong, D/- 10-4-1964. 
(A) Hindu Law — Succession— Daya- 
bhag School — Hindu dying leaving widow 
of pre-deceased son and daughters — 
Widow of predeceased son was the legal 
heir and daughters were merely next re- 
versioners — Interest of the widow, how- 
ever was only limited. interest known as 
Hindu Woman’s estate — (X-Ref:— Hindu 
Women’s Rights to Property Act, 19987. 
S. 8). (Para 8) 
(B) Hindu Law — Dayabhag School 
— Alienation by limited owner — Can 
only be for legal necessity — Legal neces- 
sity — Burden of proof of legal necessity 
is on the alienee — Alienee has to prove 
not only that he made ‘bona fide’ enqui- 
ries about existence of necessity but also 
that he was satisfied about its existence. 
AIR 1954 SC 505, Rel. on. (Paras 9, 15) 
(C) Evidence - Act (1872), Ss. 101-104 
— Alienation by widow — I neces- 
sity — Recitals in sale deeds about exist- 
ence of necessity are admissible in evidence 
but they are not evidence by themselves 
of its existence. AIR 1971 SC 1028, Foll. 
(Paras 16, 22) 
(D) Hindu Succession Act (1956), Sec- 
tion 14 — Property possessed by a. female 
Hindu — Word “possessed” is used in a 
broad sense and in the context means the 
hand 
or power — Limited owners who were 
found to be in possession of property in- 
herited by them when the Act came into 
force, became full and absolute owners 
thereof — Consequently on the commence- 
ment of the Act the next reversioners 
under the Hindu Law ceased to have any 
interest in such properties. AIR 1957 Ca 
557 (559), Foll. (Para 28) 
(E) Civil Procedure Code (1908), 
Order 22, Rr. 2, 4 — Suit for declaration 
of title and ejectment by  reversioners 
against alienees —- Death of one of the 
alienees pending suit, coming to knowledge 
in appeal — Suit did not abate as a whole 
but only as regards the deceased defen- 
dant as the cause of action against each of 
them was capable of being separated, 

(Para 30) 
(F) Hindu Succession Act (1956), Sec- 
tions 4, 14 — Remarriage by widow long 
after commencement of the Act — Pro- 
perty which became absolutely vested in 
the widow under S. 14 cannot be divested 
by her subsequent remarriage, in view of 
Section 4 of the Act. (Para 32) 
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Cases Referred: Chronological 


AIR 1971 SC 1028 = (1970) 3 SCC 
, Smt. Rani v. Smt. Santa Bala 16 
- AIR 1966 SC 216 = (1968) 1 SCR 
l, Radha Rani Bhargava v. Hanu- 
man Prasad Bhargava 29 
AIR 1962 SC 88 = (1962) 2 SCR 
558, Jaisri Sahu v. Rajdewan Dubey 
AIR 1959 SC 577 = (1959) Supp 
(1) SCR 968, Gummalapura Tag- 
gina Matada Kotturuswami v. Setra 


Veeravva 

AIR 1957 Andh Pra 280 = 1956 
Andh WR 988, Venkayamma v. 
Veerayya 

AIR 1957 Cal 557 = 6l Cal WN 
825, Gostha Behari v. Haridas Sa- 


manta 
AIR 1954 SC 505 = 1955 SCR 467, 
Kalishanker Das v. Dhirendra Nath 9 
6 Moo Ind App 393 = 18 Suth WR 
81 (PC), Hunooman Pershad v. Mt. 
Babooee Mun 9, 
8 Moo Ind App 29 = 2 Suth WR 
61 (PC), Collector of 


Paras 


28 


Masulipat- 
nam v, Cavaly Vencate l 9, 10 
F. A. No. 10.of 1965: 
D. K. Sarma, for Sppellant, K. P. 
_ Bhattacharjee and N. N. ‘Saikia, for Respon- 


ents, 
F. A. No. 60 of 1965: 


K. P. Bhattacharjee, for Appellants; 
D. K. Sarma, for Respondents. i 

PATHAK, J.:— These two appesli 
are from the decree passed by the learn- 


ed Subordinate Judge, L.A.D, at Nowgon 
in Title Suit. No. 5 of 1961. The Plainti 
filed the suit for declaration of their right, 
title and interest in the lands descri in 
the schedule to the plaint, hereinafter re- 
ferred to as the suit land, and for recovery 
of khas possession thereof. 

2. The plaintiffs’ case may briefly 
be stated:— ; 

The plaintiffs are daughters of late 
Brindaban Chandra Goswami; Pro forma 
Defendants Nos. 11 and 12 are the sons of 
plaintiff No. 1; Pro forma Defendant No. 
13 is the son of plaintiff No. 2; Pro forma 
Defendants Nos. 14 and 15 are the minor 
sons of plaintiff No. 3; Pro forma Defen- 
dant No. 16 is the widow of late Golok 
Chandra Goswami, brother of late Brinda- 
ban Goswami; and Defendant No. 2 is the 
son of Pro forma Defendant No, 16. Defen- 
dant No. 1 is the widow of late Bimal Go- 
swami, a predeceased son of  Brindaban 
Chandra Goswami. Defendant No. 1 re- 
married after the death of Brindaban Chan- 
dra Goswami. 


That the suit land originally belonged 
to late Brindaban Chandra Goswami who 
died on 20th April, 1949 leaving the plain- 
tiffs and defendant No. 1 as his heirs. The 


defendant No. 1 inherited the suit proper- 
ties as the widow of the predeceas son 
of Brindaban Chandra Goswami. Defen- 


dant No. 2 though not an heir of late Brin- 
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daban Chandra Goswami got his name 
mutated fraudulently and in collusion with 
defendant No. 1. at the suit land was 
the self-acquired property of late Brinda- 
ban Chandra Goswami. Defendant No. 1 
has remarried in February, 1958 and for 
that reason she had disentitled herself of 
all the suit land which she inherited from 
late Brindaban Chandra Goswami as the 
widow of his predeceased son and there- 
fore the plaintiffs have inherited the suit 
lands left by their father late Brindaban 
Chandra Goswami. That the suit lands 
have devolved on the plaintiffs on the re- 
marriage of defendant No.. 1. 


That the defendant No. 1 transferred 
some of the suit land to Defendants 3 to 
10 by Registered sale deeds Exts. A, B, 
C, D and E dated 8-11-1958 without any 
legal necessity and without any considera- 
tion and therefore those transfers are in- 
valid and after the remarriage of defen- 
dant No. 1, defendants 3 to 10 have no 
right to retain the portions of the suit land 
purchased by them from defendant No, 1. 
The ` plantifs asked defendants Nos. 3 to 10 
to give up possession which they refused 
they also denied the plaintifs 
right, title and interest in the suit land. 
Hence the plaintiffs have filed the present 


suit. 

2-A, Defendant No. 1 has not com- 
_tested the suit and she has not filed any 
written statement. 


Defendant No. 2 being insane is re- 
presented by guardian ad litem who filed 
a written statement contesting the suit. 
The Pro forma Defendant No. 16 also filed 
a written statement. The main contention 
of defendants No. 2 and No, 16 is that the 
suit land was the ejamali property of 3 
brothers, namely, (1) Jagat Chandra Go- 
swami (2) Golok Chandra’ Goswami and 
(3) Brindaban Chandra Goswami, who in- 
herited it from their father Jate Chandra- 
hash Goswami and as such defendant No. 
2 is entitled to 1/8rd share of the suit Jand, 
he being the sole heir of late Golok Chan- 
dra Goswami. It is er averred in 
their written statements that the suit is bad 
for non-joinder of all the heirs of Pc 
Goswami, Golok Goswami and Brindaban 
Goswami, for  multifariousness and it is 
barred by limitation and the principle of 
waiver, estoppel and acquiescence. It was 


further stated that Defendant No. 1 be- 
came the title holder of %. share of the 
suit land. 


Pro forma Defendants Nos. 14 and 15 
filed a written statement supporting the 
plaintiffs. 

Defendants Nos. 3, 5, 6, 8 and 10 fl- 
ed a joint written statement and ofen- 
dants 4, 4(a), 4 (b) and 4 (c) who are the 
heirs of deceased defendant No. 4 Jabed 
Ali and defendant No. 9 filed a joint writ- 
ten statement contesting the suit. Their 
contentions briefly are that there is no 
cause of action for the suit. That the 
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suit is- not maintainable in its present form 
and that it is bad for multifariousness. 
That they are bona fide purchasers for valu- 
able consideration from defendant 1 who 
sold portions of the suit land to them for 
legal necessity. That defendant No. 1 ac- 
uired absolute title in the suit land under 
the Hindu Succession Act, 1956. That the 
plaintiffs are not entitled to challenge the 
transfers made in favour of these defen- 
dants by defendant 1 

: On the pleadings of the parties 
the following issues have been framed:— 

1. Whether there is any cause of ac- 
tion for the suit? 

2, Whether the properties devolved 
on the plaintiffs on the remarriage of Kal- 
pana (defendant No. 1)? 

3. Whether the properties were trans- 
ferred for legal necessity as alleged in 
W.S. and eeedice defendants’ rights are 
protected? 


4. Whether the plaintiffs are entitled 
to a declaration as prayed for? 

5. Whether the suit is maintainable 
in its present form? - 

6. Whether the suit is bad for multi- 
fariousness? 

7. To what relief, if any, the plain- 
tiffs are entitled? 

8. Whether the suit land was self- 
acquired property of late Brindaban Chan- 
dra Goswami or it was the ejmali property 
of brothers, Jagat Goswami, Golok Go- 
swami and Brindaban Goswami? 

4. The plaintiffs have examined 4 
witnesses including plaintif 1. For the 


defendants only. one witness has been exa- 
mined. 


On consideration of the evidence on 
record the learned Subordinate Judge has 
found that the plaintiffs have cause of ac- 
tion for the suit and it is not bad for multi- 
fariousness. That the suit land did not 
devolve on plaintiffs on the remarriage of 
defendant No. 1. That the defendants 
have failed to prove that Kalpana Debi 
ations No. 1) sold the lands to de- 
endants Nos. 3 to 10 for any legal neces- 
sity and the transfers made by defendant 
No. 1 under Exts. A to E are invalid for 
want of legal necessity. That the plain- 
tiffs are entitled- to challenge the invalid 
transfers by defendant No. I, that the suit 
land was exclusively owned by late Brin- 
daban Chandra Goswami, and that his bro- 
thers Jagat and Golok had no share in it. 
Thus the learned Subordinate Judge has 
held that plaintiffs are entitled to the dec- 
leration of their reversionary right and title 
in the suit land and to get khas possession 
from defendants Nos. 3 to 10 after the 
death of Kalpana, defendant No. 1. The 
learned Subordinate Judge decreed the 
plaintiffs’ suit accordingly and has declared 
plaintiffs’ erpa right and title in 
the suit land and has declared that they 
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are entitled to get khas possession of the 
suit land on the death of defendant No. 1. 


5. Against the decree of the learn- 
ed Subordinate Judge, First Appeal No. 10 
of 1965 has been filed by the plaintiffs 
and First Appen No. 60 of 1965 has been 
filed by the legal heirs of defendants Nos. 
3 and 4 (since deceased) and defendants 
5 to 10. The following facts are undisput- 
ed aa proved by the evidence on re- 
cord.— 


Brindaban Goswami, Jagat Goswami 
and Golok Goswami were 3 brothers. 
Brindaban Goswami died on 20-4-49 leav- 
ing as his heirs Kalpana Devi, widow of 
predeceased son Bimal, Annapurna, Lila 
and Sailabala, who are daughters of Brin- 
daban Goswami. Bimal, son of Brindaban 
Goswami, died in 1948. Kalpana, defen- 
dant No. 1 re-married in February, 1958. 
The genealogy is not disputed. 


6. The first question that requires 
consideration in this case is whether the 
suit land was the self-acquired property of 
Brindaban Goswami or the joint family pro- 
perty of the 3 brothers, Jagat Goswami, 
Brindaban Goswami and Golok Goswami. 

On this issue no witness has been exa- 
nue on behalf of the defendants 2 and 
18. 


P. W. Nabahash Goswami who has 
been examined on commission has stated 
that late Brindaban Goswami was his first 
cousin and he ‘is the living eldest member 
of both the families. hat Brindaban, 
Jagat and Golok were 3 brothers and they 
ived jointly during their father’s lifetime, 
but they were separated about 30/40 years 
back and their properties were partitioned. 
Brindaban had self-acquired land at Lao- 
pon (meaning the suit land) purchased by 
im jong Aftor he separated from his bro- 
thers. e possessed the land through 
adhiars. Jagat Goswami and Golok Go- 
swami had no right, title and interest or 
possession over that land. Brindaban had 
a son, namely, Bimal who predeceased 
him. Bimal married Kalpana. In cross- 
examination on behalf of defendant 2 Na- 
bahas Goswami categorically denied the 
suggestion that the suit property was joint 
property of the 3 brothers. 

P.W. 3 Jogendra Nath Bhattacharjee 
stated that he knew Brindaban Goswami 


who bore his educational expenses and he 
lived at his house for a pretty long time. 


He had two brothers, Jagat Goswami 
(elder brother) and Golok Goswami (young- 
er brother). Since 1928 he lived there. 


en he used to live there, the 8 brothers 
were separate. He however did not know 
the date of separation. He knew the suit 
land which was the property of Brindaban 
Goswami and it was his self-acquired pro- 
perty and he used to possess the suit land 
y letting it out on Adhi terms. In cross- 
behalf ‘of defendant 2, 


examination on 
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P.W, 3 denied that the suit land was the 
paternal joint property of the 3 brothers. 


P.W. 2 Bongsidhar Sarma has stated 
that he knew Brindaban Goswami and his 
2 brothers Jagat and Golok since 1980 and 
they were separate from before 1980. 
P.W. 8 is the brother-in-law (sister-in-law’s 
husband) of late Brindaban Goswami. He 
had close relation with him and he knew 
his family affairs. That the suit land was 
the self-acquired property of Brindaban 
Goswami. The heirs of Jagat and Golok 
had no interest in the suit property. The 
witness denied the suggestion that the suit 

roperty was the paternal property of Go- 
ok, Brindaban oad Jagat, 


P. W. Srimati Annapurna Chakravarty 
who has been examined on commission has 
stated that the suit land was purchased by 
her father and her father’s brothers had no 
right, title and interest therein. 


D.W. 1 Promode Ram Bhattacharjee 
has stated that he has been a practising 
pleader at Nowgong for about 26 years. 
That the suit land originally belonged - to 
Rai Bahadur Brindaban Goswami, ` father- 
in-law of Kalpana Debi alone. That Golok 


Goswami who died more than 25 years 
ago had no share in the suit land. Golok 
and Brindaban were separate. That after 


the death of Brindaban Goswami defendant 
No. 2 and defendant No. 16 were livin 
in the house of Brindaban Goswami an 
he could not say when they were separat- 
ed. Jagat Goswami died when they were 
living jointly. He has however denied the 
defence suggestion that the suit land was 
the ejmali property of the 8 brothers. That 
he knew definitely about the land and 
Brindaban Goswami took settlement of the 
suit land in his own name and at the time 
of acquisition of the suit land. Defendants 
2 and 16 were separate from Brindaban. 


7. P. W. Nabahas Goswami, P.W. 
8, P.W. 2, D.W. 1 and P.W. 1 are all res- 
pectable persons and there is no reason to 
discard their evidence. All of them have 
clearly stated that the suit land was ac- 
Cured by Brindaban Goswami while he 
was separate from his two brothers and 
that the suit land belonged to Brindaban 
Goswami alone. There is no evidence on 
the side of defendants 2 and 16 to show 
that the suit land was the joint family pro- 
perty of the 3 Goswami brothers. Accord- 
ingly we hold. that the suit land was the 
self-acquired property of late Rai Bahadur 
Brindaban Chandra Goswami and his two 
brothers had no share in it. Issue No. 8 
is thus decided in favour of the plaintiffs 
and against defendants Nos. 2 and 16. 


8. The next question that falls for 
decision is who inherited the property of 
late Brindaban Chandra . Goswami, who 
died on 20-4-49. On his death Brindaban 
Chandra Goswami left his legal heirs Kal- 
pana Debi, the widow of predeceased son, 
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Annapurna Debi, Lila Debi and Saila Bala 
Debi, the daughters. The family is govern- 
ed by Dayabhaga law of inheritance. 


The Hindu Women’s Rights to Pro- 
perty Act, 1937 (Act XVIII of 1987 as am- 
ended by Act XI of 1938) introduced im- 
portant changes in the law of succession. 
This Act came into force with effect from 
14th April, 1987. f 


Relevant provisions of Sections 2, 3, 
and 5 of the Act may be quoted:— 

“2. Notwithstanding any rule of Hindu 
Law or custom to the contrary, the provi- 
sions of Section 3 shall apply-where a Hindu 
dies intestate. 


8 (1). When a Hindu governed by the 
Dayabhaga School of Hindu Law dies in- 
testate leaving any property, and when a 
Hindu governed by any other school of 
Hindu Law or by customary law dies in- 
testate leaving separate property, his 
widow, or if there is more than one widow 
all his widows together, shall subject to 
the provisions of sub-section (8), be entitl- 
ed in respect of property in respect of 
which he dies intestate to the same share 
as a son: 


Provided that the widow of a prede- 
ceased son shall inherit in like manner as 
a son if there is no son surviving of such 
predeceased son, and shall inherit in like 
manner as a son’s son if there is survivin 
a son or son’s son of such _ predecease 
son; 

Provided further that the same provi- 
sion shall apply mutatis mutandis to the 
widow of a predeceased son of a prede- 
pean son. 


(3) Any interest devolving on a Hindu 
widow under the provisions of this section 
shall be the limited interest known as a 
Hindu Woman’s estate, provided however 
that she shall have the same right of claim- 
ing ee as a male owner. 

4 


(5) For the purposes of this Act, a per- 
son shall be deemed to die intestate in 
respect of all property of which he has not 
made a testamentary disposition which is 
capable of taking effect. 

Thus as provided by the Hindu Wo- 
men’s Rights to Property Act, 1987, under 
the Dayabhaga law of succession if there 
be no son, grandson or great grandson 
or widow, but there is a widow of pre- 
deceased son when the succession opens 
as in the instant case, the widow of the 
redeceased son will inherit the property 
eft by a Hindu in preference to daughters. 
The interest thus devolved on a Hindu 
widow, under the provisions of Section 8 
of the said Act, is only the limited interest 
known as a Hindu woman's estate. . 

Hence under the Dayabhaga law of 
succession as it stood in 1949 when Brin- 
daban Chandra Goswami died, Kalpana 
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Debi, the widow of the predeceased son 
of Brindaban Goswami -inherited the suit 
land as his legal heir and she acquired the 
limited interest known as a'Hindu woman’s 
estate in the suit land. The plaintiffs who 
are daughters of late Brindaban Chandra 
Goswami being only next reversioners could 
not inherit the suit land when 
sion opened on the death of their father in 
1949. Under the Hindu Law of Succes- 
sion in Dayabhaga School, the 
No. 1 inherited the suit land on the death 
of Brindaban Chandra Goswami. 

9. The next question that arises 
for consideration is whether Kalpana Debi 
the defendant No. 1, who acquired the 
Hindu woman’s estate in the suit land 
could alienate the same and if so whether 
the tight of alienation is absolute or con- 
ditional, 

` Under Article 176 of Mulla’s Hindu 
Law, 18th Edition, Widows _ estate has 
been described as under on the basis of 
decided case law: 





“A widow or other limited heir is not 
a tenant-for-life, but is owner of the pro- 
perty inherited by her, subject to certain 
restrictions on alienation, and subject to 
its devolving upon the next heir of the 
last full owner upon her death. The whole 
estate is for the time vested in her, and 
she represents it completely. 
a Privy Council case “her right is of the 
nature of a right of property; her position 
is that of owner; her powers in that charac- 
ter are, however, limited; but........ so 
long as she is alive no one has any vested 
interest in the succession.” 


The principles relating to the nature 
of a widow's estate were stated by the 
Supreme Court in Kalishanker Das v. Dhi- 
rendra Nath, AIR 1954 SC 505 as fol- 


lows:— . 


“The interest of a Hindu widow in the 
roperties inherited by her bears no ana- 
ogy or resemblance to what may be des- 
cribed as an equitable estate in English 
law and which cannot be followed in the 
hands of a ‘bona fide’ purchaser for value 
without notice. From very early times the 
Hindu widow’s estate has been described 
as qualified proprietorship with powers of 
alienation only when there is justifying 
necessity, and the restrictions on the pow- 
ers of. alienation are inseparable from her 
estate; vide—- ‘Collector of Masulipatnam 
v. Cavaly Vencate’, 8 Moo Ind’ App 529 
(PC) (D). For legal necessity she can con- 
vey to another an absolute title to the pro- 
perty vested in her. If there is no legal 
necessity, the transferee gets only the 
widow's estate which is not even an in- 
defeasible life estate for it can come to an 
end not merely on her death but on the 
happening of other contingencies like re- 
marriage, adoption, etc. If an alienee from 
a Hindu widow succeeds in establishing 
that there was legal necessity for transfer, 
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he is completely protected and it is imma- 
terial that the necessity was brought about 
by the mismanagement of the limited 
owner hereself. Even if there is no neces- 
sity in fact, but it is proved that there was 
representation of necessity and the alienee 
after making ‘bona fide enquiries satisfied 
himself as best as he could that such ne- 
cessity existed, then as the Privy Council 
ointed out in—‘Hunooman Pershad v. Mt. 
abooee Mundraj’, 6 Moo Ind App 398 
(PC) (E), the actual existence of a legal 
necessity is not a condition precedent to 
the validity of the sale. 

The position therefore is that if there 
is no necessity in fact or if the  alienee 
could not prove that he made ‘bona fide’ 
enquiries and was satisfied about its exist- 
ence, the transfer is undoubtedly not void 
but the transferee would get only the 
widow’s estate in the property which does 
not affect in any way the interest of the 
reversioner.” 


~ 10. In Jaisri Sahu v. Rajdewan 
Dubey, AIR 1962 SC 88 the Supreme 
Court has laid down as follows:— 


“When a Hindu widow succeeds as 
heir to her husband, the ownership in the 
properties both legal and beneficial, vests 
in her. She fully represents the estate, the 
interest of the reversioners therein being 
only spes successionis. The widow is en- 
titled to the full beneficial enjoyment of 
the estate and is not accountable to any 
one. It is true that she cannot alienate 
the properties unless it be for necessity or 
for. benefit to the estate, but this restric- 
tion on her powers is not one imposed for 
the benefit of reversioners but is an inci- 
dent of the estate as known to Hindu law. 
It is for this reason it has been held that 
when Crown takes the property by escheat 
it takes it free from any alienation made 
by the widow of the last male holder 
which is not valid under the Hindu Law, 
vide: 8 Moo Ind App 529 (PC). Where, 
however, there is necessity for a transfer, 
the restriction imposed by Hindu Jaw on 
her power to alienate ceases to operate, 
and the widow as owner has got the ful- 
lest discretion to decide what form the 
alienation should assume. Her powers in 
this regard are as held in a series of deci- 
sions beginning with 6 Moo Ind App 393 
(PC) those of the manager of an infant’s 


estate or the manager of a joint Hindu 
family.” 
In the instant case under the provi- 


sions of sub-section (3) of Section 3 of the 
Hindu Women’s Rights to Property Act, 
1937, tha interest in the suit land that de- 
volved on Kalpana Debi is the limited 
interest known as Hindu woman’s _ estate, 
and thus- she had limited power of dispo- 
sal of the suit land. 


ll. The law regarding the power 
of the widow for disposal of the immov- 
able properties as laid down in decided 
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cases has been summarised in clause 178 
of Mulla’s Hindu Law as follows:— 

“To uphold an alienation, by a widow 
or other limited heir, of the corpus of im- 
movable property inherited by her, it 
should be shown— 

(1) that there was legal necessity; or 

(2) that the alienee, after reasonable 
inquiry as to the necessity acted honestly 
in the belief that the necessity existed; or 

(3) that there was such consent of the 
next reversioners to the alienation as would 
raise a presumption that the transaction 
was a proper one; or : 

(4) that it was a surrender by her of 
her whole interest in the whole estate in 
favour of the nearest reversioners at the 
time of alienation. 

Where any one of the first three posi- 
tions is established, the alienation may be 
of the whole or any part of the estate; 
but where the fourth alone is proved then 
the alienation must be of the whole estate.” 


In the instant case the clauses (3) and 
(4) above do not arise on the pleadings 
and on the evidence on record. We are 
therefore required to’ consider clauses (1 
and (2) above with respect to the alea 
alienations made by defendant No, J under 
Ext. A to Ext. E. 

12. Regarding the alienation of a 
widow the law has been summaris in 
clause 181 of the Mullah’s Hindu Law as 
follows— 

- “A widow or other limited heir has 
no power to alienate the estate inherited 
by her from the deceased owner except for 
the following purposes, namely,— 

i) Religious or charitable purposes. 

ii) Other purposes amounting to legal 
necessity,” 

A widow or other limited heir has no 
ower to alienate the estate inherited by 
fer from the deceased full owner except— 

(i) for religious or charitable purpose; 

(ii) for le “i necessity; and 

(ii) for the benefit of the estate.” 

13. The laintiffs in the instant 
case have stated that defendant No. 1 has 
transferred some portions of the suit land 
to defendants Nos. 3 to 10 without any 
legal necessity and without any considera- 
tion. 

The case of the defendants Nos. 3 to 
10 is that they purchased portions of the 
suit land from defendant No. 1 for valu- 
able consideration and defendant No. 1 
made the transfers under Exts. A to E in 
their favour for legal necessity. 

In the written statement of the defen- 
dants 3 to 10 it was stated that defen- 
dant No. 1 as per law in vogue at that 
time sold out 20 B, out of the suit lands 
by five different registered deeds on Nov- 
ember 8, 1953 in fayour of the defendants 
8 to 10 for legal necessity and for valu- 
able consideration as recited in the sale 
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deeds. That the purchasers-defendants on 
enquiry about the necessity were satisfied 
about it and believed the words of defen- 
dant No. 1 and therefore made the pur- 
chases under Exts. A to E. 


In substance the purchasers-defen- 
dants pieced legal necessity and_ they also 


pleaded that they made reasonable enquiry 
about it from defendant No. 1. None of 
the defendants 3 to 10 who purchased 


lands under Exts. A, B, C, D and E exa- 
mined himself in the case to support their 
statements made in their written statement 
regarding legal necessity. Thus from the 
side of the defendants-purchasers there is 
only the evidence of D.W. 1 regarding 
legal necessity. 
14 The recitals in Exts. A, B, C. 
D and E regarding legal necessity are as 
follows:— 

“Said Kalpana Devi is the sole heir 
of late Brindaban Goswami. Her husband 
died soon after her marriage. She now 
after her husband’s death is studying up-till 
now staying in Benaras. Many cases were 
going on in the Court regarding the left 
out properties of her father-in-law while 
she was getting education at Benaras and 
her father was indebted in huge amount 
while maintaining and protecting the left- 
out properties of her father-in-law and as 
such money is badly needed in order to 
repay the said loan. While she was a 
minor her father managed the left out pro- 
perties of her father-in-law. 


At present she has attained majority 
and has approved all the works whatever he 
did for her welfare and for protection ot 
the properties. Now it has become neces- 
sary to spend a good deal of money for her 
education in Benaras. Besides due to 
break down of her health, a huge amount 
is necessary for her treatment. Finding no 
other means of getting money, she by sell- 
ing the schedule land below under her 
title and possession to the aforesaid per- 
sons at a consideration of Rs. 1000/- fone 
thousand) in cash and on receipt of the 
said entire money delivered the title and 
possession of the land and relinquished her 
title and. possession of the sold out land 
from today” vide Ext. A. Similar are the 
recitals in Exts. B, C, D and E. 


5. The settled law is that the 
burden of proof of legal necessity is on 
the alienee. The law has been summaris- 
ed on the basis of reported decisions in 
Mulla’s Hindu Law under Article 182 as 
follows:— 

“182. Burden of proof of necessity. 
Those who deal with a person who 
only a limited interest in the property and 
who proposes to dispose of a larger inte- 
rest, are prima facie bound to make out 
the facts which authorize such a disposi- 
tion. -The power of a widow or other 
limited heir to sell or mortgage the estate 
inherited by her is a limited and qualified 
power. She is at perfect liberty to dispose 
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of her own life-interest in the estate, but 
if she proposes to alienate the corpus of 
the estate either by way of sale or mort- 
gage, the purchaser or mortgagee is bound 
to inquire into the necessity for the sale 
or mortgage. If the sale or mortgage is 
impeached, the burden lies on him to 
prove— 

(a) either that there was legal neces- 
sity in fact; or 

(b) that he made proper and - bona 
fide inquiry as to the existence of the ne- 
cessily, and did all that was reasonable to 
satisfy himself as to the existence of the 
necessity. 


If he proves that there was a neces- 
sity in fact, the alienation will be upheld, 
even though the necessity was brought 
about by the mismanagement of the limit- 
ed heir, unless it be shown that he him- 
self contributed to the mismanagement. 

Even if he fails to prove that there 
was a necessity in fact, the alienation will 
be upheld, if he proves that he made such 
inquiry as aforesaid, and that the facts re- 
presented to him were such as, if true, 
would have justified the transaction. 


In no case, however, is he bound to 
see that the money paid by him is applied 
to meet the necessity. The reason is that 
he can rarely have the means of control- 
ling the actual application, unless he him- 
self enters on the management.” 


16. The recitals in the deeds of 
sale of the existence of necessity are ad- 
missible in evidence but they are not evi- 
dence by themselves of its existence. To 
substantiate the alienation of the existence 
of necessity there must be some evidence 
aliunde, 

The Supreme Court in Smt. Rani v. 
Smt. Santa Bala, (1970) 3 SCC 722 = 
(AIR 1971 SC 1028) has observed as fol- 


lows:— 


“Legal necessity to support the sale 
must however be xstablished by the alie- 
nees Legal necessity does not mean 
actual compulsion: it means pressure upon 
the estate which in law may be regarded 
as serious and sufficient. The onus of 
proving legal necessity may be discharged 
by the alienee by proof of actual necessitv 
or by proof that he made proper and bona 
fide enquiries about the existence of the 
necessity and that he did all that was rea- 
sonable to satisfy himself as to the exist- 
ence of the necessity— 


Recitals in a deed of legal necessity 
do not by themselves prove legal necessity. 
The recitals are, however, admissible in 
evidence, their value varying according to 
the circumstances in which the transaction 
was entered into. The recitals may be 
used to corroborate other evidence of the 
existence of legal necessity. The weight 
to be attached to the recitals varies accord- 
ing to the circumstances.” 
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We have already observed that none 
of the alienees on whom the burden of 
proving legal necessity lies has examined 
linsel, On the other hand P. W. Naba- 
has Goswami stated that Brindaban Go- 
swami gave enough money to his a a 
in-law Kalpana after the death of Bimal. 
To his knowledge Brindaban himself „gave 
Rs. 5000/- of the Insurance Policy in the 
name of Bimal and another Rs. 5000/- in 
cash and also some gold. Nabahas Go- 
swami further stated from his personal ex- 
perience that three thousand rupees were 
sufficient in 1960-61 for taking M. A. De- 
gree from the Benaras University, i.e. 
Rs, 1,500/- per year. 

In cross-examination the witness stat- 
ed that he personally saw Brindaban Go- 
swami giving about ten tolas of gold to 
Kalpana. 

We have found that Sri Nabahash Go- 
swami is a respectable retired Government 
servant and he is aged about 67 years at 
the time of his deposition and there is no 
reason to discard his evidence. 

17, P.W. Srimati Annapurna Chak- 
ravarty, plaintiff No. 1 stated that she had 
one elder brother, Bimal Chandra Go- 
swami by name. He died about 3 years 
before her father’s death which took place 
on 20th April, 1949. Bimal was a married 
man and his widow is Kalpana Debi, de- 
fendant No. 1. Kalpana Debi did not 
come to her husbands house as the post- 
poe marriage was not celebrated and 
ived in her father’s house. After the 
death of Brindaban Chandra Goswami she 
got re-married to another person in Febru- 
ary, 1958. The witness stated that after 
her father’s death Kalpana Debi the widow 
of her elder brother became the heir. She 
further stated that after the acceptance of 
second husband by Kalpana Debi, they 
(the plaintiffs) became lawful heirs in res- 
ect of the properties including the suit 
and left by her father. Out of 30 Bighas 
of the suit land Kalpana Debi had sold 20 
Bighas after her fathers death. That 
there was no legal necessity for Kalpana 
Debi to sell the said Jands and in fact she 
received no consideration money for the 
alleged sales. There was no necessity to 
sell the land for the maintenance of Kal- 
ana Debi who used to live with her 
ather both before and after the death of 
Brindaban Goswami. Kalpana Debi got 
about 10,000/- for her maintenance and 
education of children, if any, from the Life 
Insurance Policy and other commissions 
and cash amounts left by deceased Bimal 
Chandra Goswami. Over and above the 
said amount, Kalpana Debi had also receiv- 
ed ornaments of gold worth about Rupees 


8000/- left at the time of death of her 

husband Bimal Goswami. 
In cross-examination Srimati Anna- 
stated that her father 


pune Chakravarty 
eft 80 Bighas of land in the suit Patta in 
addition to other lands in other Pattas at 
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different places. After her father’s death 
Kalpana Debi used to manage the proper- 
ties through Promode Ram Bhattacharjee 
and others. She admitted that they posses- 
sed some lands and houses left by her 
father and the witness further stated that 
she came to know from enquiry that Kal- 
pana Debi did not receive any considera- 


tion “money. 

. 18. P.W. 2  Bongshidhar Sarma 
stated that he met Kalpana’s father Kumud 
Sarma in the house of Brindaban Goswami 
when he carne there on invitation by Brin- 
daban Goswami . for payment of Bimal’s 
insurance policy E also cash money. 
The policy was for Rs. 5000/- which was 
handed over to Kumud Sarma. Rs. 10,000/- 
was paid in cash including the sale’ pro- 
ceeds of a car belonging to Bimal. The 
policy and cash were paid ‘to Kumud 
Sarma to be paid to Kalpana for heredu- 
cation and maintenance.* Jogen Bhatta- 
charjee was also present at the time. The 
witness stated that he ‘spent’about Rupees 
4000/+ for his -graduation and his brother 
Nagendra Nath Sarma, M. 'A.„ Assistant 
Kecturer, Gauhati, University had to. spend 
about .Rs. 6000/- upto his M.A, degree. 
Kalpana: had: no‘ need! of money after 
receipt -of the policy amount and cash and 
the immovable properties:' The residential 
house which was inherited by’ Kalpana was 
rented out to Prabhas Goswami and Golap 


Goswami and ‘rents were -realised from 
them, . vos 

4» In cross-examination P.W. 2 stated 
that when Bimal died, Kalpana was of 


Matriculation’ standard. He did not re- 
memberi when she passed Matriculation. 
She got her education at Benaras. She was 
in Benaras for about 6 years. Kalpana 
went to: Benaras for study after the death 
of Bimal." He did not'sde the contents of 
the ‘Insutanee Policy, but Brindaban ' Ge- 
swami told that the policy ‘was of Rupees 
5000/- and that the car of Bimal was sold 
to a Marwari of Dibrugarh. That the cash 
of Rs. 10,000/- was paid in G.C. Notes. 
No cheque was given. At that time, Kal- 
pana was living at her father’s place at 
Tezpur. Brindaban Goswami died about 
a year after Bimal’s death. 


19. P.W. 8 Jogendra Bhattacharjee 
stated that after Bimal’s death he met 
Kumud Sarma at the house of Brindaban 
Goswami, where Brindaban Goswami gave 
the Life Insurance Policy of Oriental Com- 
pany for Rs. 5000/- and also paid cash 
of Rs. 10,000/- to Kumud Sarma for 
Bimal’s widow Kalpana, 


P.W. 2 Bongshidhar was also present 
at the time of the transaction. When Kal- 
pana became the widow, Brindaban Go- 
swami had a mind to give her education 
and Rs. 10,000/- was paid in currency 
notes and no cheque was given. The wit- 
ness said that he knew Kumud Sarma was 
ee by Rai Bahadur by sending him a 
etter. ` a eh a 
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20. From the evidence on the side 
of the plaintiffs as discussed above, it is 
seen that the Insurance Policy of Rupees 
5000/- and a cash amount of Rs. 10,000/- 
and about 10 tolas of gold were m by 
Brindaban Goswami to Kalpana Debi, de- 
fendant No. 1 for her maintenance and 
education. The evidence on record shows 
that that some other immovable properties 
belonging to late Brindaban Chandra Go- 
swami in addition to the suit land were 
also inherited by Kalpana some of which 
were rented out:on her behalf. It is also 
clear from evidence that ‘she, after becom: 
ing widow, prosecuted her studies at Bena- 
ras for about 6 years and took Hher'M.A. 
Degree. The evidence - on “record also 
shows that the annual expenses for a col- 
lege ‘ student at: Benaras at the relevant 
time would-be about Rs. 1,500/-. oes 


' Since it is found on the evidence on 
record that' Kalpana ‘Debi was ' given 
Rs.: 5000/- out of the Insurance Policy, 
Rs. 10,000/- in cash and about 10 ` tolas 
gold by Brindaban: Goswami’ for her main- 
tenance and education’ and sitice there is 
evidence on record that some of the ‘housés 
of Brindaban Goswami were also let out 
on behalf of Kalpana and rents ‘were col 
lected on her behalf, we do not find any 
further amount was necessary ‘for educa- 
tion ‘and. maintenance ‘and: ‘reatthent of 
Kalpana Debi for. which' there was’ neces- 
sity for transferting the lands under Exts. 
A to-E. There is nothing on record to 
show that the lands in question were sold 
for the’ benefit of the estate, 


2l. D.W. 1 Promode Ram Bhatta- 
charjee stated that the lands were sold for 


legal necessity. He further stated that 
after the death of Brindaban Goswami; 
the properties of Kalpana Debi’ were 


managed by him, as he was her maternal 
uncle and also under a Power of Attorney: 
Kalpana Debi was sent to Benaras just 
after the death of Rai Bahadur Brindaban 
Goswami for higher studies at  Benaras 
after she passed her M.E. examination 
here. The cost of educational expenses at 
Benaras was hi and she also fell ill 
sometime and for her medical treatment 
some amounts were spent. That there wag 
M as fer which expenses were incur- 


The witness stated in cross-examina- 
tion that prior to 1952 there was a Power 
of Attorney executed in his favour by 
Kumud Sarma as father and natural guardi- 
an of minor Kalpana for managing the 
propana of Kalpana. D.W. 1 stated that 
e maintained rough notes or jottings of 
the income and expenses of the properties 
of Kalpana Debi including costs of her 
litigations. But those accounts were not 
with him at that time and he could, not. 
say what was the total income received, 
from the assets of, Kalpana in the year he 
gave up management, rior ‘of’ the previous 
years since the time of ‘taking’ up ` the 
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management of Kalpana’s properties. Ku- 
mud Sarma is alive and is at Tezpur, Kal- 
pana is also alive and is at Gauhati. Brin- 
daban Goswami was one of the well-to-do 
men of the district. Bimal Goswami- had 
a life insurance for Rs. 5000/- in Oriental 
Insurance Company and succession certifi- 
cate was obtained in the name of either 
Kalpana Debi or Kumud Sarma. These 
took place during the lifetime 
ban Goswami. That money was received 
from the Insurance Company by Kalpana 
D.W. 1 further stated that Kalpana was 
married to Bimal Goswami at her age of 
ll years in 1945 and she appeared in 


M.E. Examination in the year of her mar- 
riage. In the same year after 3 or 4 
months Bimal died an Brindaban Go- 


swami died within 3 or 4 years after Kal- 
pana’s marriage. About Rs, 2000/- per 
year in the average was spont for her edu- 
cation at Benaras. Some lands of Kalpana 
which she inherited were sold by Kumud 
Sarma and he got about is. 2,500/- from 
the sale. The witness collected produces 
from {aogaon lands of Kalpana for one 
year and it was about 25 or 80 mds. of 
paddy. He stated that for subsequent 
years he did not collect paddy but on his 
own admission he managed it e properties 
and it is hardly possible to believe that he 
did not collect paddy for those lands from 
the tenants. Otherwise he would have 
filed rent suits against them for recovery 
of arrear rent which he did not do ad- 


mittedly. The witness stated that Kalpana 
did not take meat and fish after she be- 
came widow. There was no serious ail- 


ment during her college life till the date 
of deposition. 


D.W, 1 stated that he paid a bill for 
treatment of Bimal Goswami in Roberts 
hospital, which would be about Rs. 200/-. 
After his death he paid all the arrear fe- 
venue for his properties, which might be 
about Rs. 200/-. But he could not say 
the exact amount. D.W. 1 also stated that 
about Rs. 500/- or 600/- were spent in 
litigations, but there was no account and 
all these moneys he spent from the income 
from the assets of Kalpana. 


22. On consideration of the entire 
evidence on record, considering the age of 
Kalpana when she unfortunately became 
widow before her post-puberty marriage, 
and in consideration of the amounts in 
cash, gold and the incomes of landed pro- 
perties given to her by her father-in-law 
Rai Bahadur Brindaban Chandra Goswami 
which she inherited from her father-in-law, 
we are clearly of opinion that for her main- 
tenance and education at Benaras sufficient 
money was with her and there was no legal 
necessity for selling the suit land in ques- 
tion for her maintenance and education. at 
Benaras and, there was no legal necessity 
for these alleged sales by her. 


Defendants-Purchasers have not adduc- 
jed any evidence to- establish that they madé 
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any enquiries and that ‘they were satisfied 
on representation made by either Kalpana 
or her guardian that there was legal neces- 
sity for selling the suit lands. In the cir- 
cumstances the Defendants-Purchasers on 
whom the burden of proving the legal ne- 
cessity lay completely failed to discharge 
their burden in the instant case.. In the 
cumstances we hold that there was no legal 
necessity for the sales of portions of the 
suit land under Exts. A to E, and as such 
the said sales are not binding on the rever- 
sioners Plaintiffs, though they may be bind- 
ing on the Defendant No. 1 during her life 
ine if these sales are found to be valid in 
w. 


23.. Let us now examine whether 
the sales under Exts, A, B, C, D and E 
alleged to be made b or on behalf of 
Defendant No. 1 are valid in law Ext., A 
is the sale deed dated 8-11-53 executed by 
Promode Ram Bhattacharjee, lawful Attor- 
ney Of Srimati, Kalpana Debi in favour of 
Naib Ali and Mustt. Jabbar Nessa. By this 
sále, deed 4 B. of land, out of 20 Bighas 
of Dag No. 102 of K, P. Patta No. 38 of 
Laogaon are purported to.be sold for one 
thousand rupees. Similarly, Ext. B is a 
sale deed executed by lawful Attorney Pro- 
mode Ram Bhattacharjee on behalf of Sri- 
mati Kalpana Debi on 8-11-53 and by Ext. 
B another 4 B. of the same dag and patta 
has been sold in favour of Sabed Ali for 
one thbusdnd rupees: , Similarly Ext. C, 
Ext. D and Ext. E aré the sale deeds exe- 
cuted on 8-11-53 by lawful Attorney Pro- 
mode Ram Bhattacharjee on behalf of Kal- 
pana Debi, in favour pf Alimuddin, Seraj 
Ali. and Ahmed Ali, Akhtar Ali and Akbar 
Ali respectively. By edch of the documents 
Exts. C, D and E, 4 biglias of land of the 
same dag and pattd have been sold for one 
thousand rupees each. The plaintiffs in 
their plaint alleged that Defendant, No. 1 
transferred some suit lands to Defendants 
3 to 10 without any legal necessity and 
without any consideration. Defendant No. 1 
did not file any written statement nor was 
she examined by any party in this case. 
Defendants 8 to 10 contested the suit and 
in their written statements they stated that 
they purchased 20 Bighas of land under 
Exts. A, B, C, D and E from Defendant 
No. 1 who sold out the said lands to the 
Defendants validly and for legal neces- 
sity. They further stated in their written 
statements that Defendant No. 1 informed 
them that she had necessity to sell the lands 
and accordingly the facts of legal necessity 
were recorded in the sale deeds, and that 
they also on enquiry could come to learn 
about the truth of the sufficiency of legal 
necessity. 


We have found that none of the De 
fendants-Purchasérs was examined in the 
case as a witness. It is also. settled law 
that the burden of proving the legal ne- 
cessit if on these Déefendants-Purchasers, 
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and we have found that they failed to esta- 
blish the legal necessity. 


24, D. W. 1 Promode Ram Bha- 
itacharjee stated that a joint Power of At- 
torney in favour of himself and Kumud 
Chandra Sarma, the father of Defendant 
No. 1 was executed by Defendant No. 1 
after she attained majority sometime in 
1952. Prior to that there was another Power 
of Attomey executed in his favour by 
Kumud Sarma as father and natural guar- 
dian of the minor Kalpana Debi. That on 
the strength of the second Power of At- 
‘torney, D.W. 1 executed Exts, A to E. D.W. 
‘] asserted that. the second Power of Attor- 
iney was executed by Kalpana Debi herself 
in favour of D. W. 1 and Kumud Chandra 
Sarma. D. W. 1 however stated that he 
ceased to act as the Attorney of Defendant 
No. I after her remarriage. In the month 
of October, 1963, D. W. 1 was summoned 
at the instance of the Defendants-Purchasers 
to appear with the registered Power of At- 
torney, He found that the General Power 
of Attorney was missing from his file and 
he did not make any attempt to take out 
a certified copy thereof from Tezpur, but 
on subsequent enquiries from time to time 
the Defendants stated that they would take 
necessary action. In the case neither the 
General Power of Aitorney in original nor 
any certified copy thereof was filed by the 
Defendants. D. W. 1 admitted that he had 
no papers to show on the date of deposi- 
tion that he was. the registered Attorney of 
Kalpana Debi and that he had nothing to 
show at that time that in the General 
Power of Attorney he had the authority to 
transfer the landed properties of Kalpana 
Debi. The witness stated that he was a 
ene lawyer for about 26 years in 
civil and criminal and revenue Courts at 
Nowgong. Since the Power of Attorney 
nor any certified copy thereof was produc- 
ed before the Trial Court or even in this 
Court, it becomes difficult to hold that 
D. W. 1 had any Power of Attorney exe- 
cuted either by Kumud Sarma, father and 
natural guardian of Minor Kalpana Debi 
or any Power of Attorney executed by Kal- 
pana Debi herself when she attained majority 
sometime in 1952. All these 5 sale deeds 
were executed on 8-11-53 when according to 
D. W., 1 Kalpana Debi was major. More- 
over definite statement of D. W. 1 is that 
he executed the sale deeds Exts. A to E on 
the strength of the second Power of Attor- 
ney which was executed by Kalpana Debi 
after attaining majority and this was a joint 
Power of Attorney in favour of D. W. 1 and 
Kumud Sarma. 


From Exts. A to E we find that all 
these deeds were executed by only Promode 
Ram Bhattacharjee, -on behalf of Kalpana 
Debi. Since the second Power of Attorney 
also has not been produced it is not known 
whether by that Power of Attorney Pro- 
mode Ram Bhatacharjee and Kumud Chan- 
dra Sarma were authorised to execute the 


A.I. R. 


sale deeds of transfer properties of Defen- 
dant No. 1. That apart if it was a joint 
Power of Attorney, Promode Ram Bhatta- 
charjee alone could not have acted on be- 
half of Kalpana Debi. 


25. Another salient fact which ap- 
pears from the original sale deeds Exts. A 
to E is that on each of the first pe e of 
Exts. A, B, C, D the signature of Kalpana 
Debi appears, but it has been penned 
through. The Stamp papers were purchas- 
ed at Nowgong on 8-11-53 in the name 
of Kalpana Debi of Tezpur. D. W. 1 ad- 
mitted in cross-examination that in Exts. A 
to E there were the signatures of Kalpana 
Debi which have been penned through. He 
gives the reascn that the signatures were 
penned through on the advice and direction 
of the Sub-Registrar as she was not per- 
sonally present. D. W. 1 denied the sug- 
estion on the Plaintiffs that Kalpana Debi 

erself penned through her signatures, as no 
consideration was paid by the Purchasers 
and she refused to execute the documents. 
D. W. 1 stated that he could not say with- 
out seeing the registered deeds, what was 
the consideration received by him for each 
document, On the date of execution Kal- 
pana Debi was not at Nowgong. . W. 
stated that he executed Exts. A, B, C, D 
and E on behalf of Kalpana Debi and he 
received the consideration, in full for all 
the sale deeds. In his deposition however 
he did not state that he made over the sale 
oa received by Z Exts. A, B, C. 

and E to Kalpana Debi or sent the 
money to Kalpana Debi either at Tezpur 
or Benares. 


26. On consideration of the entire 
evidence régarding the execution of the sale 
deeds Exts. A to E we find that since 
Defendants-Purchasers and D. W, 1 could 
not and did not produce any Power of At- 
torney or copy thereof by which Promode 
Ram Bhattacharjee, D. 1 was autho- 
rised to execute the sale deeds in question 
for and on behalf of Kalpana Debi and 
since there is not an iota of evidence to 
show that the sale prices were made over or 
received by Kalpana Debi, the Defendants 
alienees totally failed to prove that the sale 
deeds Exts. A to E were executed by or 
on behalf of Kalpana Debi for valuable con- 
sideration. That being the position Exts. 
A to E do not confer any title on the De- 
fendants 3 to 10 in the lands alleged to 
have been purchased by them and the title 
to the lands remained with Kalpana Debi. 
D. W. 1 has stated in cross-examination 
that the Vendees (Defendants 3 to 10) were 
already in possession of the lands as they 
were already rayats (tenants) for the pre- 
vious years, may be for 2 or so, in respect 
of the lands in question and therefore he 
gave only formal delivery of possession. 

D. W. 1 stated that he got crops from 
these tenants for one year. It is thus clear- 
ly found on the. evidence of D. W. 1 that 
Defendants 3 to 10 were tenants in respect 
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of the lands alleged to have been sold to 
them. But those sales having been found 
to be no sales by Defendant No. 1 at all, 
those sales have no existence in the eye of 
law. Hence the Defendants 3 to 10 must 
be held to be in possession of the lands 
described in Exts. A to E as tenants under 
Kalpana Debi, Defendant No. 1. 


27. In the circumstances we hold 
that Defendants 3 to 10 who are in pos- 
session of 20 Bighas out of the suit land 
are in possession only as tenants under De- 
fendant No. 1. It-is thus found that even 
in 1953 Defendant No. 1 had the widow’s 
estate in the entire suit land and she was 
in possession thereof, in some portions 
’ through her tenants Defendants 3 to 10. 
This position continued till the coming into 
force of the Hindu Succession Act, 1956 
(Act XXX of 1956), which came into force 
on June 17, 1956. Relevant provisions of 
Section 14 of the Hindu Succession Act, 
1956 read as follows:— 


“14. (1) Any property possessed by a 
female ma whether ac Hired before or 
after the commencement of this Act, shall 
be held by her as full owner thereof and 
not as a limited owner. 


Explanation -——- In this sub-section, 
“property” includes both movable and im- 
movable property acquired by a female 
Hindu by inheritance or devise, or at a 
partition, or in lieu of maintenance or ar- 
rears of maintenance, or by gift from any 
person, whether a relative or not, before, 
at or after her marriage, or by own skill or 
exertion, or by purchase or by prescription, 
or in any other manner whatsoever, and also 
any such property held by her as stridhana 
immediately before the commencement of 
this ` Act. 

(2) .. siete ae Da Su «SGP 

Relevant provisions of Section 4 of the 
Hindu Succession Act, 1956 read as fol- 
a (1) S th ] 

; ave as otherwise expressly pro- 
vided in this Act— 

(a) any text, rule or interpretation of 
Hindu Law or any custom or usage as part 
of that law in force immediately Before the 
commencement of this Act ‘shall cease to 
have effect with respect to any matter for 
which provision is made in this Act; 

(b) any other law in force immediatel 
before the commencement of this Act sh 
cease to apply to Hindus in so far as it is 
inconsistent with any of the provisions con- 
tained in- this Act. 

(2) i Seda, Aiea hte 3 

28. At page 824 of Mulla’s Hindu 
Law, 18th Edition, while commenting on 
Section 14, it has been observed:— 

“This Section 14 of the Hindu Succes- 
sion Act, 1956 Lakes explicit declaration of 
the law that a female holds all property in 
her possession whether acquired by her 
before or after the commencement of the 
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Act as absolute owner and not as a limited 
owner. The rule applies to all property 
movable and immovable howsoever and 
whenever acquired by her but subject to 
the qualification mentioned in sub-sec. (2).” 


In Gummalapura Taggina Matada Kot- 
turuswami v. Setra Veeravva, AIR 1959 SC 
al the Supreme Court has held as fol- 
ows:— 

“In the case before us, the essential 
question for consideration is as to how the 
words “any property possessed by a female 
Hindu, whether acquired before or after the 
commencement of this Act” in Section 14 
of the Act should be interpreted. Section 14 
refers to property which was either acquir- 
ed before or after the commencement of 
the Act and that such property should be 
possessed by a female Hindu. Reference 
to propery acquired before the commence- 
ment of the Act certainly makes the provi- 
sions of the section retrospective, but even 
in such a case the property must be posses- 
sed by a female Hindu at the time the Act 
came into force in order to make the provi- 
sions of the section applicable. .......... 


On behalf of the respondent it was 
urged that the words “possessed by” had a 
wider meaning than actual physical posses- 
sion, although physical possession may be 
included in the expression. In the case of 
Venkayamma v. Veerayya, AIR 1957 Andh 
Pra 280, Viswanatha Sastri, J., with whom 
Satyanarayana Raju, J., agreed, expressed 
the opinion that “the word ‘possessed’ in 
Section 14 refers to possession’ on the date 
when the Act came into force. Of course, 
possession referred to in Section 14 need 
not be actual physical possession or personal 
occupation of the property by the Hindu 
female but may be possession in law. The 
possession of a licensee, lessee or a mort- 
gagee from the fémale owner of the pos- 
session of a guardian or a trustee or an 
agent of the female owner would be her 
possession for the purpose of Section 14. 
The word “possessed” is used in Section 14 
in a broad sense and in the context posses= 
sion means the state of owning or having in 
one’s hands or power. It includes posses- 


sion by receipt of rents and profits.” ...... 


It is sufficient to say that “possessed” 
in Section 14 is used in a broad sense and 
in the context means the state of owning 
or having in one’s hand or power. In the 
case of Gostha Behari v. Haridas Samantha, 
AIR 1957 Cal 557 at p. 559, P. N. 
Mookherjee, J., expressed his opinion as to 
the meaning of the words “any property 
possessed by a female Hindu” in the follow- 
ing words:— 

“The opening words “property possess 
ed by a female Hindu” obviously mean that 
to come within the purview of the section 
the property must be in possession of the 
female concerned at the date of the com-" 
mencement of the Act. They clearly con- 
template the female’s possession when the 
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Act came into force. That possession might 
have been either actual or constructive or 
in any form recognized by law, but unless 
the female Hindu, whose limited estate in 
the disputed property is claimed to have 
been transformed. into absolute estate under 
this particular Section, was’ at! least’ in such, 
possession, taking ‘thé word “possession” in 
its widest, connotation, when the Act, came 
into force, the section would, not apply”. 

In our opinion, the view expressed 
above is the correct view as to how the 
words “any property possessed by a female 
Hindu” should be interpreted,’ .. 


In the instant case we find that Defen- 
dant. 1 Kalpaha Debi ‘inherited the ‘suit land 
aS legal heir to Brindaban Goswami who 
wis the original owner. 
the widow’s estate in the suit land and 
she is also found to be'in possession through. 
tenants and.in Jaw. We have also found 
that the alleged transfers ‘under Exts. A, B, 
C, D and .E are no transfers at all by Defen- 
dant 1 in the eye'of law and they did not 
confer any title, even limited interest, to the 
transferees. That being the position when 
the Hindu Succession Act, 1956 came into 
force on June 17, 1956, Defendant No. 1 
who has been found to be in possession of 
the suit land must be held to be full owner 
of the suit land and her limited estate in 
the suit land transformed into absolute estate 
on and from June 17, 1956, under Sec- 
tion 14 of the Hindu Succession Act, 19586. 
Consequently the Plaintiffs who were the 
next reversioners under the Hindu Law be- 
fore the Hindu Succession Act 1956 came 
into force ceased to have any interest as re- 
iversioners with effect from June 17, 1956 
from which date Defendant No. 1 became 
the absolute owner of the suit land. 


In the circumstances the Plaintiffs who 
claimed declaration of their reversioners’ 
right in the suit land by filing the suit in 
196] are not entitled to any decree what- 
soever. 

29. Another question was argued 
by the learned Counsel for the Respondents 
that the Plaintiffs’ suit was not maintainable 


in view of the provisions of Section 14 of, 
the Hindu Succession Act, 1956. In Radha. 


Rani Bhargava v. Hanuman Prasad Bhar- 


ava, AIR 1966 SC 216 the Supreme Court 


feld 


z Jt . KI . . 
'` “It is open to a reversioner to maintain 


a suit for avdeclaration that: an alienation’ 
limited owner’ 
before the coming ‘into force of the Hindu’ 
without legal 
necessity and was not ‘binding upon ' the e- `’ 


made ‘by ‘a Hindu female 


1956 was’ 


Succession Act; 


versioners.” 


’ In the above view a suit by a rever- 
sioner for a déclaration 
made by a Hindu female before coming into 
force of the Hindu Succession Act, 1956 on 
the ground ‘that alienation was without any 
egal necessity and was not binding on the 
reversioners is maintainable. 
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Defendant 1 had. 


that an alienation’ 
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In the circumstances on the allegations 
made in the present suit, it is found: to be. 
maintainable though the Plaintiffs are not 
entitled to.a,decree as prayed: fay on merits. 


30. Another point was raised by the 
learned Counsel: for the Fe ponam that 
the present, suit (Title Swit oF 61) was 
filed on 1-2-6] and it. was decret 
64, but it is found ‘that Seraj Ali, Defen- 
dant No.’ 3 died on 18-11-61 before the 
decree in Title Suit 5 of 1961 was passed: 
That being the position so far as Seraj Ali 
or his legal heirs are concerned: the Title 
Suit.5-of 1961 abated:and:-the decree pass- 
ed in that suit on 14-8-64 had no force. 
against. Seraj Ali or his legal heirs; and: the 
decree being a joint decree, the entire T} A. 
10/65.abated:as a, whole 


It is found from the record that joint, 
written statement was filed on behalf of De-_ 
fendants:3,' 5, 6, 8 and 10, on 1-7-51. The 
last witness was examined in the suit on 
19-4-65 and he was cross-examined on be- 
half of Defendants 3 to, 10 and the decree 
was passed on 14-8-64, but till, that date 
it was not brought to, the notice of, the trial 
Court by any of the Defendants 3 to 10 that 
Defendant 3 was dead. On 18-11-61 when 
the notices were issued in F. A. 10 of 1965 
it is found from  Jarikarak’s report dated 
28-4-65 that Seraj Ali was dead and there- 
fore the Appellants in F. A. 10 of 1965 filed 
an application for substitution of the legal 
heirs of Seraj Ali with a prayer for condona- 
tion of delay for making the appliçenon for 
substitution. Even though there may be 
sufficient cause for condonation of the delay, 
another difficulty arises in regard, T'he 
order for substitution of the legal heirs of 


a party to a suit or appeal or any other 
proceeding may be made by e 
Court before which the suit, appeal or 
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of the delay but the decree was passed by 
the trial Court’ on 14-8-1984 against Seraj 
Ali, who was already dead on 18-11-81. 
That being the position there is legal diffi- 
culty in substituting the legal heirs of Seraj 
Ali in F. A. 10 of 1965 even though there 
were sufficient grounds for ‘condonation of . 
the ‘delay. Hence the said ‘decree in T., S` 
5/61 may not be binding on the eml heirs” 
of Seraj Ali. Even then F. A.'10 of [965 will | 
not abate as a whole, because Setaj Ali’s inte- 
rest could be easily separated from the inte- 
rest’ of the other Defendants-Purchasers. The’ 
Plaintiffs in the instant’ case brought the 
suit ‘for declaration of their right, title ‘and’. 
interest in the suit land bn ‘the ground that 
they were the reversioners' and legal heirs 
and the alleged sales under Exts. A, B, C, 
D, E were invalid for want of legal neces- 
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sity. The cause of action in the instant case 
is capable of being separated even though 


Seraj Ali who claimed interest under Ext. D- 


is dead and his heirs were not substituted 
in the suit itself before the decree was pass- 
ed. The decree would have been binding 
against the other Defendants. Consequent- 
ly the T.A.. 10 of 1965 would not abate 
as a: whole though it abated so far as the 
jegal heirs of, Seraj, Ali, were concerned... 
31. The learned Counsel for the 
Appellants also submitted that since Defen- 
dant. 1. remarried, she - was, divested of the 
property inherited by her as limited owner. 
In this connection.. Section 2 of the 
Hindu Widows’ Re-marriage Act, 1856 has 
been referred which reads as follows:— ’ 


“2. Rights of, widow , in:,deceased : hus- 


band’s property ito cease on her: ‘remarriage— 
All Gane and interests. which any widow, 
may .have in, her deceased .husband’s pro- 
perty by way -of maintenance, or by inheri- 
tance to her husband ‘or to his: legal succes- 
sors, or by virtue of. any will or testamen- 
tary disposition conferring. upon her, with- 
out express permission to remarry, only a 
limited interest in such property, with no 
pores of alienating the same, shall upon 
er remarriage cease and determine as if 
she had then died; and the next heirs of her 
deceased husband, or other persons entitl- 
ed to the property on her death, shall there- 
upon succeed to the same. 


82. The submission of the learned 
Counsel for the Appellants in T. A. 10/65 
is however not acceptable. 


Section 4 of the Hindu Succession Act, 
1956 provides that any text, rule or inter- 
pretation of Hindu Law or any custom or 


usage as part of that law in force imme- 
o before the commencement of this 
Act shall cease to have effect with respect 


to any matter for which provision is made 
in this Act and that any other law in force 
immediately before the commencement of 
this Act shall cease to apply to Hindus in 
so far as it is inconsistent with any of the 
provisions contained in this Act. So Sec- 
tion 14 has the overriding effect on previous 
laws regarding widow’s estate. It is quite 
clear that on and from June 17, 1956 the 
Defendant No, 1 became the absolute 
owner of the suit land by virtue of Sec- 
tion 14 of the Hindu Succession Act, 1956 
as discussed hereinabove. That 
position Defendant No. Ps subsequent re- 
marriage in 1958 cannot divest her of the 
property in view of Section 4 of the Hindu 
Succession Act, 1956 and Section 2 of the 
Hindu Widows’ 
no effect regarding widows’' 


‘estate. with 
effect from 117-86-56. 


In the result the judgment and 


decree ‘of the learned Subordinate Judge, arè 
set aside and the Plaintiffs ‘suit ‘stands 
missed in toto. 


Consequently’ both F. A. 10 of: 


34, 
1965 as well as F. A. 60 of 1965 stand dis- 


being the’ 


Remarriage Act, 1856 has, 


dis-* 


Sudhir Chandra v. Rajeswar (D. M. Sen J.) 
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missed. In the facts and circumstances of 
the case we leave the parties to bear their 
costs of the suit as well as. of these ,appeals. 
BAHARUL ISLAM, J.:— 35. I agree. : 
Appeals dismissed. 


AIR 1972 GAUHATI 119 (V 59 C 36) 
-D. M. SEN, J. 
Sudhir Chandra Pal; Appellant v Ra- 
jeswar, Datta, Respondent. 


Second Appeal No. 36 of 1971, D/: 
16-8-1972, against order ‘of S.-M. ‘Ali, "Addl. 
Dist, J., Tripura, Agartala, D/- 24-5- 1971... 

Index Note: — (A) Tort +— Malicious. 
prosecution — In’ an: action- for : malicious’ 
prosecution the plaintif in order to succeed 
must prove that (1) the Me dete were ins- 
tituted or continued by the defendant (2) the 
proceedings terminated in plaintifs favour 
(8) the defendant had acted without reason- 
able or probable cause and (4) the. defens 
dant acted maliciously. (Para 8) 


Index Note: — (B) Civil P. C. (1908),- 
Section 100 — The finding as to existence 
of malice and absence of reasonable and 
probable cause for Prosecution though one 
of fact can be interfered with in second ap- 
peal when material evidence has been over- 
looked or misread and mis-construed in ar- 
riving at it, ATR 1988 PC 91 and AIR 1955 
Mad 562, Rel. on. (Paras 5, 7, 11) 

Index Note: — (C) Tort — Malicious 
prosecution — Although the task of proving 
a negative is notoriously difficult, the bur- 
den to prove absence of reasonable nad pro- 
bable cause in an action for malicious pro- 
secution is nevertheless on the plaintiff 
though the onus may at different stages of 
the proceeding shift from one p to the 

other, a aed 13) 

Index Note: — (D) Civil P. C. (1908), 
Sec. 100 — Where in an -action for m 
cious prosecution the Court wrongly places 
the burden on the defendant to prove ab- 
sence of reasonable and probable cause and 
decides the matter on the ground of defen- 
dant’s failure to discharge onus its find- 


-ing must be interfered with in second ap- 


peal, 

Cases Referred: Chronological 

AIR 1955 Mad 562 = (1954) I Mad 
i 13, Chellu v. Palghat Munici- 


ality 
AIR 1938 PC 91 1988 AH LJ 179, 


(Para 13) 
Paras 


Du a v. Huntley 6 
A. K. Dutta, N. G, Pal. and G, Bhow-, 
mik, for ‘Appellant; Mr. Ri Ghosh Govt: 
Advocate, for Respoŭdents.' l 
JUDGMENT: — ,The facts ` iving risg 

to this. appeal may be’ Stated brietly. A cri- 


minal case was instituted a gainst’ the plain- 


tif by the, defendant as his’ complaint 
(Ext. FA 4). In’ Ext. kA it was’ alleged 


IP/JP/F222/72/GNB 





120 Gau. [Prs. 1-11] 


that the defendants (in the instant suit) 
had earlier instituted proceedings under 
Sections 107 and 145, Cr. P. C. against the 
plaintiff and thereafter the plaintiff, in 
order to harass the defendant and also to 
take over possession of his land, trespassed 
into a part of his land and forcibly erected 
some posts thereon, with the object of put- 
ting up a fence. In the schedule of the said 
complaint (Ext. A-4), where the boundaries 
of the land were given, it was also stated 
that the plaintiffs had put up a fence within 
the said land for about 7 cubits. Various 
dates for hearing were fixed by the learned 
Magistrate upon receipt of this complaint, 
but finally vide the learned Magistrate’s 
order dated 29-4-68 the following order was 
passed— . 

“On the other hand the case is being 
dragged in this way since 1966. So, I do 
not find any justification to drag this two 
years old case any further. Hence the ac- 
cused persons are acquitted under Sec- 
tion 247, Criminal Procedure Code.” 

2, Hence this suit for damages for 
malicious prosecution against the defendant 
(complainant in Ext, A-4) 


3. In order that an action for mali- 


cious prosecution may succeed, the follow- 
ing elements must be proved by the plain- 


iff, 
(1) The proceedings must have been 
instituted or continued by the defendant; 


(2) The proceedings must have been 
unsuccessful — that is to say, must have 
terminated in favour of the plaintiff now 
suing; : 

(3) The defendant must have acted 
without reasonable and probable cause; 


(4) The defendant must have acted 
maliciously. 

There is no dispute, in the ins- 
tant case, that the proceedings were insti- 
tuted by the defendant, upon his complaint 
as per Ext. A-4, nor is there any dispute 
that the proceedings, so commenced and 
continued, terminated in favour of the plain- 
tiff-respondent. ‘The questions that fall for 
adjudication in this second appeal are, 
therefore, how far the defendant can be held 
to have acted maliciously and how far he 
also acted without reasonable and probable 
cause. 

5. Undoubtedly, existence of malice 
as well as of reasonable and probable cause 
are questions of fact. As has been held in 
Chellu v. Palghat Municipality, AIR 1955 
. Mad 562, by Govinda Menon, J.— 


“It seems to me that if the finding 
(regarding the absence of reasonable an 
probable cause and malice) is based upon 
relevant and admissible evidence then the 
question is one of fact and I am preclud- 
ed from going behind the conclusion of fact 
arrived at by both the courts below.” 

6. Their Lordships in the Privy 
Council had also held in Sabhapathi v. 
Huntley, AIR 1988 PC 91— 


Sudhir Chandra v. Rajeswar (D. M. Sen J.) 


ALR. 


“The finding of the learned Judge of 
first instance on the question of malice is a 
finding in fact. The state of a man’s mind, 
as has been said, is as much a fact as the 
state of his digestion. Their Lordships see 
no reason for disturbing the finding of the 
trial Judge on this question of fact.” 


7. The question posed in this second 
appeal, however, is whether the learned 
Court below overlooked ‘any material evi- 
dence in coming to its finding as regards 
the existence of malice and of reasonable 
and probable cause and also whether it 
mis-read and -mis-construed any material 
evidence in doing so. 


8. Mr. A. K. Dutta, learned Coun- 
sel appearing for the appellant, has drawn 
my attention to the following observations 
by the learned Appellate Court below- 

“In his cross-examination he (D. W. 8) 
further says that he did not see the fencin 
being put up or any posts being attach 
at the alleged place of occurrence. He did 
not even see how many posts were attach- 
ed and on how much land.” 


9. Mr. Dutta has drawn my atten- 
tion to the deposition of this witness, from 
the record of which I find that all that this 
witness stated was— 


“I did not see the fencing being put 
up; I saw only the posts being erected. I 
cannot say how many posts were erected or 
upon how much land such posts were erect- 


10. In other words, although D.W. 
8 did admit that he had not seen any 
fence being put up, he clearly stated in his 
deposition that he did see posts being erect- 
ed. It may be relevant here to advert to 
the complaint Ext. A-4, on basis of which 
the proceedings were instituted. The grava- 
men of the complaint therein was also that 
posts were being put up, with the object 
of putting up a fence. No doubt, in the 
schednle to the complaint, where the boun- 
daries of the land were stated, it has been 
mentioned that fencing has been put up for 
over 7 cubits within the land. The main 
body of the complaint will, however, dis- 
close that the chief allegation was that of 
erecting posts, with the object of putting 
up a fence. In any case, I am constrained 
to hold that the evidence of D. W. 3 was 
materially mis-read, at least to the extent 
where he had testified to the erection of the 
posts, although not of the fencing. 

ll. The learned Appellate Court 
below had found, after examining the evi- 
dence on record, that the prosecution case 
instituted by the defendant-appellant against 
the plaintiff-respondent was false. If the. 
learned Court below had come to its find- 
ing of falsity after a proper reading of all 
the material evidence, it would not have 
been open in this second appeal to canvass 
the matter any further. However, as stated 
earlier, I find that the learned Court below 
had overlooked and also  mis-read a very} 
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material part of the deposition of D. W. 3. 
The finding therefore, becomes untenable in 
law and although one of fact, becomes open 
lo interference in a second appeal. 


12. Another observation of the 
learned Appellate Court below is also of 
great significance. It has observed— 


“The onus of proving that there was 

probable and reasonable cause of bringin 
the criminal case lies on the defendant an 
he has hopelessly failed in discharging the 
onus. As said before the plaintiff has the 
least responsibility in proving the negative 
matter of want of probable and reasonable 
cause.” . 
13. The learned Appellate Court 
below has clearly misdirected itself in hold- 
ing thal the onus of proving the existence 
of a reasonable and probale cause was on 
the defendant, It appears as if in coming 
to its finding on this issue, the Court only 
looked to what evidence the defendant 
could adduce, without in the least adverting 
to the plaintifs evidence, as regards the 
want of such cause. It is settled law that 
although it involves a notoriously difficult 
task of proving a negative, the burden of 
proving absence of reasonable and probable 
cause is, nevertheless, on the plaintiff. 
Onus may. at different stages of the pro- 
ceeding shift from one party to the other, 
[but a decision on an erroneous assumption 
as regards burden of proof and basing it on 
the evidence of the defendant alone, when 
no duty is cast upon him to adduce any, 
cannot be allowed to stand. No doubt, 
where evidence has been led by both the 
parties, the question of onus of proof loses 
much of its importance. But, where the 
learned Court on a mistaken view that the 
onus rests on the defendant, completel 
shuts its eyes to the plaintiffs failure to ad- 
duce evidence in support of his allegation, 
albeit negative in the instant case, and de- 
cides the matter on the ground that the 
defendant had hopelessly failed to discharge 
his onus, such finding must be interfered 
with. i ; 

14. The judgment and order of the 
learned Court below are set. aside. There 
will be no order as to costs. 

15. There is a cross-objection filed 
by the appellant which, however, is not 
being pressed. This cross-objection is also 
dismissed. There will be no order as to 
costs. : 

Order accordingly. 


AIR 1972 GAUHATI 121 (V 59 C 37) 
P. K. GOSWAMI, C. J. AND 
R. S. BINDRA, J. 


Sawna Brahma, Petitioner v. Assam 
Board of Revenue and another, Respon- 
dents. i 

: Civil Rule No. 192 of 1970, D/- 12-7- 

2. 
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Sawna Brahma v. Revenue Board (Goswami C. J.) 


[Prs. 1-3] Gau. 121 


Index Note: — (A) Assam Fixation of 
Ceiling on Land Holdings Act (1956), Sec- 
tions 17 and 32 — Assam Land and Reve- 
nue Regulation (1886), Sec, 147 — Assam 
Board of Revenue has no jurisdiction to en- 
tertain an appeal from an order of the Col- 
lector under Section 17 of the Act. Sec- 
tion 147 of the Regulation cannot be invok- 
ed to, entertain an appeal not provided for 
by the Act. (Para 4) 

S. K. Sen and D. R. Guha, for Peti- 
tioner; B. K. Das, for Respondents. 

GOSWAMI, C. J.:— This application 
under Article 226 of the Constitution of 
India is directed against an order of the 
Board of Revenue interfering- in appeal pur- 
ported to be made to it under Section 147 
of the Assam Land and Revenue Regula- 
tion. 


2, The Board of Revenue interfer- 
ed with an order of the Collector in settling 
excess land acquired under the Assam Fixa- 
tion of Ceiling on Land Holdings Act, 
1956, hereinafter referred to as ‘the Act’. 
The petitioner, the second Respondent and 
another person applied for the land in ques- 
tion which measures about 7 Bighas and 
odd. All the three applications were sent 
to the Sub Deputy Collector for enquiry 
and report. On receipt of the reports, the 
Collector or the authorised officer, whoever 
he was, settled the Jand in favour of the 
petitioner. When this came to be known, 
the second Respondent’ made a prayer to 


the Deputy Commissioner to stay the issue. 
of the patta which was done. But later on 
that order of stay was vacated. That led 


to the appeal before the Board of Revenue 
under Section 147 of the Assam Land and 
Revenue Regulation. The Board entertain- 
ed the Appeal and gave the second Respon- 
dent relief by setting aside the order of 
settlement in favour of the petitioner. 


3. Mr. S. K. Sen, the learned Coun- 
sel for the petitioner, is not interested with 
the details of the matter or the facts and 
circumstances in which various orders have 
been passed. As a matter of fact, he did 
not even choose to place the order dated 
22-4-1969 which was said to be the order 
appealed against, on the ground that no 
copy could be available to. him. is only 
submission is that no appeal was entertain- 
able against an order of settlement of this 
type by the Board of Revenue under the 
Regulation., Mr. Das, the learned Counsel 
for the second Respondent, anxious as he is 
about his fate on the Writ edema sup- 
ports the order of the Board by relying on 
the provisions of the Assam Land and 
Revenue Regulation which, according to 
him, are clearly attracted because of Sec- 
tion 16 (2) of the Act. We are concerned 
with the Act prior to its amendment by 
Assam Act VIII of 1971. Mr. Das submits 
that Section 16 (2) refers to Assam Land 
and Revenue Regulation, 1886 and, there- 
fore, it is implicit that the entire provisions 
of the Regulation including even rights- of 
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appeal conferred thereunder are available 
to the Board dealing with, orders passed 
under Section 16 ot 17. of the Act. We are 
unable to accept the abové submission. The 
Act discloses an integrated scheme and the 
disposal of excess land’ is provided for in 
Chapter III of the Act! 
which’ it’ opens, provides’ that “subject. to 
the provisions of this Act and of this chap- 
ter in particular the excess land acquired 
under Section, 8 of this Act shall be at the 
disposal of the State Government”. Sèc- 
tions 16 and 17 which follow deal with the 
~mannef of disposal of excess land in the 
first instance and disposal of the same whén 
land. could not be settled in the manner 
‘laid down in the foregoing Section 16. It 
is' common ground that 
be relied upon in this case. 
therefore, passed by the Collector under 
Section 17. Both’ the, pétitioner and the 
second Respondent claim their respective 
rights under Sectioii 17. At any rate, on 
receipt’ of the three reports thé Collector 
preferred the petitioner and passed the 
order of settlement in his favour and even 
premium for the land was realised. Both 
the petitioner as well as the second Res- 

ondent appre to have already some lands. 

e are, therefore, not required to consider 
and indeed that enquiry is not permissible 
on the Writ side, as to who is best suited 
to get settlement of the land. 


4, The short question that arises 
for consideration is whether the Board had 
jurisdiction to entertain an appeal against 
the particular order passed by the Collec- 
tor in settling excess land under the Act. 
Section 31 fy provides for appeals. It 
reads as follows: 


“31. (1) Any person aggrieved by any 
order under Section 12 or 13 may, within 
30 days of the order, prefer an appeal to 
the District Judge. 

(2) The decision of the District Judge, 
or the original order when no appeal is pre- 
ferred, shall be final.” 

Section 32 may'also bė read:' 


“82. Exceptvas otherwise expressly’: pro- 
vided in this Act, no decision or order 
made in exercise of an 
or under this Act shall 
tion in any Court.” 


Appeal is a creature of the statute. In order 
to work out the entire scheme of this Act, 
bar to jurisdiction of the Civil Court is 
created. Only appeal against decisions 
made under the two sections is provided 
for. We are, therefore, clearly of opinion 
that no appeal is provided against any deci- 
sion made under Section 16 or under Sec- 
tion 17 of the Act. Since admittedly the 
order was..passed ‘by the Collector under 
Section 17, no appeal lay to the Board. Sec- 
tion 147 of the Regulation could: not be in- 
voked to entertain an appeal which does not 
lie under the provisions of the Act. That 
being the legal position, the Board had no 


The order was, 


e calléd in ques- 


Bir Singh v. Noor Ahmed 


éctidn 15, with’ 


ection 16 cannot’ 


ower conferred: by - 


A.I. R. 


jurisdiction to entertain the . appeal and 
to pass the impugned order. The papers 
order of the Board is hereby quashed. 

5. Thé application is accordingly al- 
lowed, and‘ the Rule nisi,is made absolute. 
We will, however, make no order as to 
costs. ; 

R: S. BINDRA, J.:— 6. I agree. 

Application allowed. 





AIR 1972 GAUHATI 122 (V 59°C 88) 


R. S. BINDRA, J. 
_ Sardar Bir Singh, Appellant vè. Noor 
Ahmed and others, Réspdrndents. ys 
_ Second Appeal’ Nò. 86, of 1969, D/- 
8-8-72, from’ order of B. N: Sarma,’ Dist, 
J., Lower Assam Districts’ at Gauhati' D/- 
6-1-1969. Dee 
Index Note: — (A) Powers of Attor-, 
ney Act (1882), Sec, 2 — Construction of 
powers — Power. to institute and conduct 
ejectment proceedings in Court — Implies 
an authority to issue notice to quit —- AIR 
1929 Cal 651 and AIR 1947 Nag 17 (FB) 
Foll. (Para 9} 


Index Note: — (B) Powers of Attorney 
Act (1882), Sec. 2 — Construction of 
powers — Extent of powers granted — 
(X-Ref: Contract Act (1872), S. 188). 


Brief Note: — (B) The extent of power 
given by the principal to his agent by a 
power of attorney has to be spelled out on 
a fair interpretation of the language used 
therein that is an interpretation which 
corresponds with the true intention of the 
principal as gathered from the language used 
in the document. If the principal entrusts a 
particular job to the agent en it is not 
necessary that all that has to be done by 
the agent to accomplish that job should be 
detailed minutely in the power of attorney. 
The authority to do all that is normally re- 
quired by an individual in doing such job 
may reasonably be assumed. (Para 9) 

Index Note: — (C) Contract Act 
(1872), Sec. 190 — Maxim delegatus non - 
potest delegare — Not of universal appli- 


cation. 

Brief Note: — (C) The maxim 
delegatus non potest delegare only 
lays down the general rule that 


an agent cannot delegate his power or 
duties to another, in whole or in part, with- 
out the express authority of the principal, 
or authority derived from the statute. Gene- 
rally speaking, where there is personal con- 
fidence reposed or skill required there can 
be no delegation, however general the 
nature of the duties, unless necessity com- 
pels‘ thé handing over of the responsibility’ 
to some one else. To the maxim delegatus 
non potest delegare there are certain’ well’ 
recognised exceptions, where an authority 
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to delegate will be implied, generally on 
the ground that: there is no personal confi- 
dence reposed or skill required, and: that 
the duties. are capable of being equally well! 
discharged by any. person. Where the very 
nature of the employment necessitates a 
partial: or total! delegation, the rule can have 
no. application. Further power to employ 
sub-agent: may. be conferred’ by the usage 
of a, particular trade, or implied from the 
mode. of: dealings between the parties. 

$ (Para 10) 


Index Note:.— (D) Powers of: Attorney 
Act: (1882), Sec. 2 — Termination of joint- 
power. — Power given by the mother and° 
the. sisters of: the power holder — Power 
remains operative on. behalf: of: his sisters 
on the. death ofthe. mother. (1914) 41: Ind’ 
App .51: (PG), Dist. (Para 12) 

Index Note: — (E) Powers of: Attorney: 


Act. (1882), Sec. 2 — Two consecutive 
powers — Abrogation of:previous powers of: 
attorney — Non-registration of power of 


attorney. — Effect. 

Brief Note: — (E) The provisions of: 
Secs. 32- and 38 of’ the Registration Act: 
1908 can be invoked:only when the ques- 
tion of validity of registration of a docu- 
ment crops up and not otherwise. 


It is well settled that if the transaction 
is divisible and one part can be effected by 
an unregistered instrument and the other 
requires registration, the instrument may be 
used as evidence of the part which does not 
require registration of course subject to the 
condition that the part which is not register- 
ed must be independent of the part which 
requires registration, 


In the instant case it is true that Ext. 6 
gives right to N. to sell landed properties 
on behalf of his three sisters. But that 
power has nothing to do with the other 
power given by the same document to N. 
to file suits against the tenants and to ap- 
point lawyers for the purpose of represent- 
ing his three sisters iu such suits. Even if 
the document Ext. 6 is not valid respect- 
ing the power for transfer of the landed 
properties of his sisters, for want of regis- 
tration, the documents does not lose value 
respecting the rest of the powers given by 
it. Consequently, the document Ext, 6 
cannot be declared illegal or invalid even 
for the purpose of filing suit against .the 
tenant on behalf..of the three sisters of N, 
The two documents, can stand simultaneous-. 
ly, ‘the one. executed -subsequently, haying 
not abrogated the previous one., (Paya, 14) : 


Cases Referred: , Chronological Paras 
AIR, 1947 Nag 17.= 1947 Nag LJ, ` 

1‘(FB), Jiwibai v. Ram Kuwar ` ` 9 
AIR 1929 Cal 651 = ILR 57-Cal . 

10, Bodardoja v. Ajifuddin 9 
(1814) 41 Ind App 31 = 18 Cal 

WN 554 (PC), Venkatadri Appa 

Row v. Venkata Narasimha Appa 

Row 12 


Bir Singh v. Noor Ahmed! (Bindra J:) 


t 
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P. Choudhury, D: K. Sarma' and J: N 
Sarma, for Appellant! B: C. Barua; A. Kalita, 
N. Chakravarty, A\ M! Majumdar and S: R: 
Bhattacharjee, for Respondents. 

JUDGMENT:+— The property involved’ 
in this litigation is. situate in Gauhati: town: 
and’ was originally owned’ by Eda Khan 
who had ‘let it‘ out' to:Mia Singh more than 
a quarter of. century ago-at a monthly rent 
of Rs. 85/-. Eda Khan was survived by a 
widow, two sons inclidin Abdul Kader, 
and three daughters. Abdul’ Kader died’ 
unmarriéd’ and' Eda Khan’s widow breathed’ 
her last‘ on 27-2-61, about six months be- 
fore the suit out'of which this second ap- 
peal’ has arisen was instituted on 5-8-61: 
Therefore, as at’ present; the three daughters 
and ‘the only living son Noor Ahmed ‘of! Eda: 
Khan are the owners: of’the property, 

; The suit: was: filed’ by: Noor 
Ahmed and his three sisters for eviction of 
Mia Singh on the grounds that he was a 
defaulter: in the matter of' payment of rent 
since Ist of August, 1955, that he had 
sub-let a part of the property to the de- 
fendant No. 8° Amivangshu Ghose without 
the consent of the landlord, and that the ` 
property was bona fide required by the 
plaintifs for their own business. Besides 
the prayer of eviction and recovery of 
Rs. 1015/- as arrears of rent the plaintiffs 
had laid claim to Rs; 700/- by way of com- 
pensation for use and occupation for the 
pened after the tenancy of Eda Khan had 

een terminated by giving him notice of 
eviction on 16-11-60 requiring him to vacate 
the premises by 81st of December, 1960. 

is compensation was claimed at the rate 
of Rs. 100/- per mensem. 

3. Apart from Mia Singh and Ami- 
vangshu Ghose, the plaintiffs had impleaded 
Mia Singh’s son Bir sng) as a pro forma 
defendant. Mia Singh having died suring 
the pendency of the suit, his son Bir Sing 
assumed the role of principal defendant. 


4. In the written statement filed by- 
Mia Singh, he had denied sub-letting of anv 
art of the property, or that he was a de 
aulter, or that the property was required 
bona fide by the plaintif Noor Ahmed for 
the purposes of his business. Mia Singh 
laaled: while denying the charge of his 
eing a defaulter, that he had expended a 
sum of Rs. 4536 on repairs, improvements 
and extension of the demised property, that 
that much expense he had incurred with the 
knowledge and consent of. Abdul Kader, the 
deceased son. of Eda: Khan, and that if that 


EVE Pty 


d more than the rent which was, due to.,, 
laintiffs. by the date. of the suit., Mia, 
Singh :denied, that the plaintiffs. were entitl-- 
ed’ to, claim any compensation from him for, 
use and occupation or at the rate, of Rupees.. 
100/- , per mensem. 
.- As. many as, 15 ~issues were, set- 
tled between the pares By the trial Court. 
The substance of the findings reached by 
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it was that the rent up to July, 1955, had 
been paid by Mia Singh, tbat thereafter he 
had not paid even a penny towards the 
rent and as such he was a defaulter, that 
the plaintiffs required the premises bona 
fide for the purposes of their business, and 
that the plaintiffs were entitled to get rent 
at the contractual rate up to 31-12-60 and 
compensation thereafter at the same rate 
and not at the rate of Rs. 100/- per men- 
sem claimed by them. In consequence of 
these findings the plaintiffs were awarded a 
decree for the “recovery of Rs. 1260/-. 
Rupees 1015/- as arrears of rent and 
Rs. 245/- for use and occupation and for 
ejectment of the defendants from: the pro- 
perty in dispute together. with proportio- 
nate costs. The defendants were given one 
month’s time for vacating the premises. 


6. An appeal by Bir Singh against 
the decree of the trial Court in the Court 
of the District Judge, L. A. D., Gauhati, 
proved unavailing. It was dismissed with 
costs though it was held that the plaintiffs 
had failed to establish that they required 
the premises in dispute bona fide for the 
purposes of their- business. However, the 

istrict Judge held that the tenant was not 
only liable to eviction for reason of non- 
payment of rent but also for having sublet 
a part of the premises without the consent 
and authority of the landlord. 


7. Shri P. Choudhury, who appear- 
ed for the appellant Bir Singh in this 
Court, challenged the correctness of the 
series decree paeey on the ground 
that the notice of termination of tenancy 
had not been po to Mia aioe by a 
legally authorised person on behalf of the 
entire body of landlords, and that since 
that notice lacked validity on that account 
it was ineffective for terminating the tenancy 
and so the suit for eviction was not main- 
tainable. Shri Chaudhury urged further 
that the trial Court having not framed an 
issue relevant to the plea of the plaintiffs 
that Mia Singh had sublet a part of the 
property and he was consequently liable to 
eviction, and, further, since the trial Court 
had not founded its decree on the basis of 
subletting, the District Judge was not justi- 
fied in holding that the tenant was liable 
to ejectment for the reason of unauthorised 
subletting of a part of the demised property. 
The last submission made by Shri Chou- 
dhury was that the Court below had wrong- 
ly held Mia Singh to be defaulter in the 


matter of payment of rent. Shri B, C. 
Barua, representing the pani an on- 
dents, joined issue with hri Choudhury 


on all the three points raised by the latter. 
He maintained that the tenant was a de- 
faulter, that he had sublet a part of the 
premises without authority, and that the 
notice of eviction suffers from no flaw, 
legal or factual, 

8. Though Shri Choudhu 
ed for a while to show that Mia 
expended Rs. 4536/- 


labour- 
ingh had 
towards repairs, im- 
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provements and extension of the property 
in dispute with the consent of Abdul Kader 
and as such he was entitled to the credit 
of that amount, but when the relevant evi- 
dence was thrashed in this Court Shri 
Choudhury could not hold fast. In para- 

ph 22 of the written statement it had 
A admitted that the sum of Rs. 4586/- 
had been spent on repairs etc., sometime 
before 22nd March, 1950. It has come in 
evidence that Abdul Kader had died a long 
time before the present suit was filed, an 
that in a previous suit for eviction (Title 
Suit No. 44 of 1950) filed against Mia Singh, 


- the latter had claimed credit for this amount 


of Rs. 4536/- apart from another sum of 
Rs, 8500/-. In that suit Mia Singh was 
allowed credit only for Rs. 3500/- and not 
for the second sum of Rs. 4536/-. There- 
fore, Mia Singh and his heir Bir Singh are: 
pera by the penenie of res judicata 
rom re-asserting the claim to get credit 
for Rs. 4586/-. Further, we have the dis- 
tinct finding of the District Judge that the 
tenant had failed to prove that he had 
spent Rs. 4586/- with the permission of 
the plaintiffs or Abdul Kader on repairs 
etc., of the premises in dispute. That be- 
ing a finding of fact, it is not open to chal- 
lenge in second appeal. I, therefore, hold 
that the defendant is a defaulter since Ist 
August, 1955, in the matter of payment of 
rent, . i 

9. The fate of the appeal will be 
determined, the parties’ counsel were agreed, 
by reply to the question whether the plain- 
tif Noor Ahmed had the necessary autho- 
rity of his co-owners to serve a notice of- 
ejectment on Mia Singh and to file the suit 
on their behalf, The facts bearing on this 
question are that the mother and the three 
sisters of Noor Ahmed had executed in 
India the power of attorney Ext. 5 on 7-10- 
1948 in his favour, and that after the death 
of the mother of Noor Ahmed his three sis- 
ters, who are currently living in Pakistan, 
executed a fresh power of attorney Ext. 6 
on 30th June, 1961, in his favour. This 
document was both executed and registered 
in Pakistan and despatched to the plaintif 
Noor Ahmed. The mother of the plaintiffs 
died on 27-2-61, the notice terminating the 
tenancy was issued to Mia Singh on 16-11- 
60 tbrough an Advocate engaged by Noor 
Ahmed for himself, his mother and his 
sisters, and the suit was filed on 5-8-61. 
A common Law that the two powers of 
attorney suffer from Shri Chaudhury urged, 
is that they do not in terms authorise Noor 
Ahmed either to issue a notice of ejectment 
or to appoint an Advocate for the purpose, 
and so Noor Ahmed had no authority to do 
either of those acts. It was not denied by 
Shri Choudhury that both the powers of at- 
torney give authority to Noor Ahmed to file 
suits for eviction against the tenants of the 
properties mentioned therein on behalf of 
the executants thereof. ILR 57 Cal 10 = 
(AIR 1929 Cal 651), Bodardoja v. Ajijud- 


1972 


din, is a clear-cut authority for the propo- 
sition that a power of attorney expressly 
empowering the agent to sue in ejectment 
should be construed as implying an autho- 
rity to issue notice to quit, for the power 
to sue in ejectment should ordinarily be 
taken to include power to take such action 
as may be necessary as preliminaries to the 
institution of such a suit. I respectfully 
agree with the- view taken by the Calcutta 
High Court. Indeed, in my opinion, the 
matter does not admit of any doubt, True, 
-~ as contended by Shri Choudhury, the power 
of attorney is to be construed strictly but 
that does not tantamount to stating that it 
should be construed purely literally. A 
Full Bench of Nagpur High Court held in 
the case of Jiwibai v. Ram Kumar, AIR 
1947 Nag 17 (FB), that though the power 
of attorney is to be construed strictly and 
where the special powers are followed by 
general words, the general words are to be 
construed as limited to what is necessary 
for the proper exercise of the special powers 
and as enlarging those powers only for the 
carrying out of the purposes for which the 
authority is given, nevertheless it is to be 
construed as including all incidental powers 
necessary for carrying out its object effec- 
tively. On the basis of this principle the 
Full Bench held that where the power of 
attorney conferred upon an agent express 
authority to settle the dispute between the 
parties by the method of “give and take”, 
and further stated that “whatever would be 
required to be done in the conduct of the 
suit would be done by the agent and the 
same would be binding on me as if I had 
done the same”, the express gaban given 
to the agent to compromise included the 
power to refer the suit to arbitration. The 
extent of the power given by the principal 
to his agent by a power-of-attorney, it is 
manifest, has to be spelled out op a fair 
interpretation of the language used therein, 
By fair interpretation I mean an interpre- 
tation which corresponds with the true in- 
tention of the principal as gathered from 
the language used in the document. If the 
principal entrusts a particular job to the 
agent then it is not necessary that all that 
has to be done by the agent to accomplish 
that job should be detailed minutely in the 
power-of-attorney. The authority to do all 
that is normally required to be done by an 
individual in doing such job may reason- 
ably be assumed. In this view of the law I 
have no matter of doubt that there is im- 
per in the authority given to Noor Ahmed 
y his mother and three sisters to file a 
suit for ejectment that he should give a 
notice to the tenant on their behalf termi- 
nating the tenancy befgre filing the suit. 


10. The contention of Shri Chou- 
dhury that Noor Ahmed had no legal au- 
thority of engaging a Counsel on behalf of 
his mother and sisters on the basis of the 
power-of-attorney either for giving eject- 
ment notice or filing an eviction suit is 
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completely without merit. Firstly, the 
power-of-attorney itself gives authority to 
Noor Ahmed to engage an Advocate, In 
the second place, the principle implicit in 
the maxim “delegatus non potest delegare” 
mentioned in paragraph 396 of Vol, I, Third 
Edition, Halsbury’s Laws of England, is not 
of universal application: The-maxim only 
lays down, it is stated in paragraph 396 the 
eneral rule that an agent cannot delegate 
his power or duties to another, in whole orj 
in part, without the express authority of the 
principal, or authority Korad from the sth- 
tute. It is stated further in that paragraph 
that generally speaking, where there is per- 
sonal confidence reposed or skill required 
there can be no delegation, however general 
the nature of the duties, unless necessity 
compels the handing over of the responsibi- 
lity to some one else. It is common know- 
ledge that normally an Advocate has to_be 
engaged for conducting or defending a liti- 
gation of contentious nature. Therefore, 
when authority was given to Noor Ahmed 
by his mother and sisters to file suit against 
their common tenant, they must have known 
that Noor Ahmed will have to engage an 
Advocate for filing and conducting the suit. 
Therefore, apart from the fact that the 
power-of-attomey specifically gives authority 
to Noor Ahmed to engage an Advocote, he 
could have done so even if such authority 
had not been specifically given to him. It 
cannot be plausibly urged that Noor Ahmed 
was possessed of such forensic skill that he 
could draft a plaint, determine the court- 
fee required for it, get the proper issues 
settled in the suit, lead evidence in sup- 
port of the prayer of eviction, and efficiently 
cross-examine the defence witnesses. He 
had therefore necessarily to engage an 
Advocate of standing to discharge his obli- 
ations as an agent. Under the caption 
Implied Authority tọ Delegate”, Halsbury 
that to the maxim dele- 
gatus non potest delegare there are certain 
well-recognised exceptions, where an autho- 
rity to delegate will be implied, generally on 
the ground that there is no personal confi- 
dence reposed or skill required, and that the 
duties are capable of being equally well 
discharged by any person. In para 402 it is 
stated that where the very nature of the 
employment necessitates a partial or total 
delegation, the rule can have no application. 
Our case is clearly covered by such implied 
authority to delegate, The rule relied upon 
by the appelant’s counsel is not inflexible 
for there are certain matters which demand 
a high degree of technical skill which an 
ordinary general agent cannot be expected 
to possess. Again it looks clear to me, a 
power to employ sub-agent may be confer- 
red by the usage of a partioulak trade, or; 
implied from the mode of dealings between 
the parties. 


1l. In the result I hold that there is 
no merit in the submissions that Noor Ah- 
med could not have given a notice of 
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ejectment on behalf of his co-landlords, 
. and that he could not haye engaged an 
Advocate either for giving the notice or 
for filing and conducting the suit. 


12. The next point canvassed b 
Shri Choudhury was ‘that after the dea 
of the widow of Eda Khan the power of 
attorney Ext. 5, dated 7-10-48, completely 
lost its effectiveness even on behalf of the 
three daughters of Eda: Khan. In other 
words, Shri Choudhury’s contention ` was 
that if power is given by some persons 
jointly to another for doing ‘some work on 
their behalf, and one of them dies, the 
agency comes to an end even on behalf of 
the surviving principals. In support of 
that submission’ ‘the counsel sited the Privy 
Council decision in (1914) 41 Ind App 51 
(PC), Venkatadri Appa Row v. Venkata 
Narasimha Appa Row. The Privy Council 
held therein that when'a Hindu testator, 
having twa. wives, rovided - by his will 

at hic ‘should adopt ‘a boy who is our 
sannihita whenever it strikes you that our 
samastanam should continue,” one of the 
widows after the death of the other lost 
authority to adopt a boy to the testator. 
Shri Choudhury ‘urged that since, accord- 
ing to the decision of the Privy Council, 
authority giyen igintly ‘to two co-agents 
cquld be svete by them jointly and nat 
singly, jt should be held, as a necessary 
corglląry, that where one of ‘the co-prin- 
clpals dies, the authority ‘given by the sur- 
yiying principals to a particular agent also 
comes ‘to an end. Here’ 
possible to agree with Shri Choudhury. 

e Privy Council authority cited by him 
is clearly distinguishable on the fact that 
it was a case af co-agents and not of ca- 
principals, and, secondly, the power ta 
adopt given by the’ testator to his two 
wiyes was subject to the specific condition 
that the two wives shall ‘have the right to 
adopt jointly, which condition clearly 
negatived the right of one of the two 
‘ides to adopt a boy all by herself dur- 
ing the lifetime of the other or singly after 
the latter’s demise. Shri Choudhury was 
unable to point out any clause in the power 
of attorney Ext. 5 that on the dea of 
either of the principals, the agency of Noor 
Ahmed stood terminated even on behalf of 
the surviving co-principals. hri Chou- 
dhury very candidly conceded that he had 
not been able to find any reported judg- 
ment lending support to'the point raised 
by him. I, therefore, hold that on the 
death of the mother of Noor Ahmed, the 
document Ext. 5 -remained operative on 
behalf of his three sisters. 

13. Another point raised by Shri 
Choudhury was that on the execution of 
Ext. 6 by the three sisters of Noor Ah- 
med, the previous power of attorney Ext. 
5 stood ipso facto withdrawn, and ` that 
‘since Ext. 6 is not valid for the reason of 
its non-registration, the plaintiffs cannot 
fall back, on Ext, 5 to, claim. anthority for 
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. dressed by him. 


again it js not. 
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Noor Ahmed to file the suit on behalf of 
his sisters. Shre Barua, representing the 
plaintiffs-respondents submitted ‘in reply 
that there is no warrant for the proposition 
that on execution of Ext. 6 the document 
Ext. 5 became completely inoperative, or 
that Ext. 6 is a nullity only for the reason 
of its non-registration. 
to determine the merit of the rival conten- 
tions, I want to mention that the notice of 
been given on 16-11-60 
which was a few months before the death 


of Noor Ahmed’s mother and that since at - 


the time of the notice the power of attor- 
ney Ext. 5 was in full force no objection 
could be taken to the validity of the notice 
as was tried to be dene by Shri Choudh 

in the initial stages of the arguments ad- 
He laboured under the 
impression for a while that the notice was 
also given after the death of the mother 
of Noor Ahmed. 


14. The argument about the in- 
validity of Ext. 6 for the reason of its non- 
registration was based on Sections 32 and 
33 of the Registration Act. 
states, inter alia, that every document to 
he registered under the Act shall be pre- 
sented at the Registration office by an 
agent of the executant, representative or 
assign, duly authorised by power of attor- 
ney executed and authenticated in the man- 
ner provided under Section 33. The rele- 
vant ‘part of Section 33 states that for the 
purposes of Section 82 that power. of 'at- 
torney can be recognised if the principal 
at the time of executing it does not reside 
in India which should have been executed 
before and authenticated by a Notary 
Public, or any Court, Judge, Magistrate, 


Indian. Counsel or Vice-Counsel, or repre- . 


sentative of the Central Government. It 
will be noticed that the provisions of Sec- 
tions 82 and 33 can be invoked only when 
the question of validity of registration of a 
document crops up. However, in the pre- 
sent case no such question i It is 
correct that Ext. 6 gives right to Noor 
Ahmed to sell landed properties on behalf 
of his three sisters. But that power has 
nothing to do with the other power given 
by the same document to Noor Ahmed to 
file suits against the tenants and to appoint 
lawyers for the purpose of representing his 
three sisters in such suits. Even if the 
document Ext. 6 is not valid respecting the 
power for transfer of the landed properties 
of his sisters, the document does not lose 
value respecting the rest of the powers 
given by it. It is well settled that if the 
transaction is divisible and one part can 
be effected by an unregistered instrument 
and the other requires registration, the 
instrument may be used’ as evidence of 
the part which does not require registration 
of course subject to the condition that the 
part which is not registered must be inde- 
pendent of the part which requires regis: 
tration. The: point can be best made out 
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by an illustration. Where, for instance, 
movable as well as immovable property is 
transferred for separate and distinct consi- 
derations, then the document shall be ad- 
missible in support of a claim to movable 
property even though it is inadmissible as 


regards immovable property for want of 
its registration. The power given to Noor 
Ahmed for filing suits against the tenants 


of himself and the three sisters has nothing 
to do with the right given to him by his 
sisters to transfer immovable properties on 
their behalf: Consequently, it looks appa- 
rent to me that'the document Ext. 6 ċan- 
not be declared illegal or invalid even’ for 


the purpose of filing suit against thé’ tenant 
on behalf of the’thfee sisters of Noor 
Ahmed. In'view of this finding I see ‘no 


necessity of discussing in detail the conten- 
ition that on execution of Ext. 6 ‘the previ- 
ous’ power of attorney stood withdrawn 
ipso facto. ‘Suffice it’to say that the tw 
ocuments can ‘stand sanalardi, th 
lone executed subsequently having not ab- 
rogated the previous one. ` 


15. The last point urged by Shri 
Choudhury was that 'the patta number of 
the property oe been wrongly entered 
both in’ Ext. 5 and Ext. 6, neither of the 
documents could' be 'availdd of by Noor 
Ahmed on Dehalf ‘of his sisters for filing 
the present suit. Shri Barih strenuously 
urged that this’ argiment ‘was not available 
to his opposite poms), inasmuch as it had 
not been raised in the written statement, 
nor an issue ‘had been framed in that res- 
pect. The alternative submission of Shri 
Barua was that the wrong mention of the 
patta number: of the property is nothing 
more than a clérical mistake which fact 
does not rob the documents of their value. 
Tt was admitted’ by the appellant’s counsel 
that objection” relevant to the insertion of 
wrong patta" number in the two documents 
had not been ‘adopted in the written state- 
ment. This mistake was actually noticed 
for the first time by the District Judge 


while he was preparing the judgment on 
conclusion of the arguments addressed to 
him. To get the matter clarified he 
brought it to the notice of the parties’ 


counsel and then asked them to address 
him further. The plaintiffs thereupon mov- 
ed an application stating that by mistake 
the patta number of the property entered 
as item No. (1) in the schedule to ‘the 
power of attorney had been wrongly men- 
tioned as 479 instead of 497. The plain- 
tiffs also filed a large number of documents 
to establish that it was a case of sheer 
clerical mistake, and those documents were 
admitted into evidence by the District 
Judge on the authority of Rule 27, Order 
41, Civil Procedure Code. The District 
Judge ultimately held that it was a case 
of mistake and that since the defendant 
had not taken any objection in the written 
statement, in that respect and since the 
defendant knew well that the suit related, 
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to a property in Paltan Bazar, Gauhati, of 
which admittedly he was a tenant, the 
power of attorney could not be consider- 
ed as invalid. I think that was the only 
right approach to adopt. I have no mis- 


givings that the patta number of the pro- 
perty in dispute was wrongly mentioned as 
479 although actually it is 497 and that 


since the parties did not labour under any 
mistake the point raised by Shri Chou- 
dhury has no practical value. 

16. No other point was urged in 
support of- the appeal. 

17. In conclusion I dismiss the 
appeal with costs, 
oe i Appeal dismissed. 
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Phanindra Kumar Bora, Petitioner v. 
Tbe Stałe of Assam and others, Respon- 
dents. ` i ` ' 
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(A) Motor Vehicles Act (1989), S. 44 
(5) — Rule 73 made under Sec. 68 by State 
Government of Assam — Rule js not in con- 
flict with Sec. 44 (5). ` (Para 8) 

Rule 73 although it authorises the issue 
of temporary permits by the three different 
categories of officers named, does not pro- 
prio vigore grant to these officers power to 
issue permits. (Para 8) 

(B) Motor Vehicles Act (1989), S. 44 
(5) — State Government by rules namin 
officers on whom power may be delegate 
— But in absence of resolution by R. T. A. 
delegating powers on such officers exercise 
of powers by them is incompetent, 

i (Para 3) 

S. N. Bhuyan and D. P. Chaliha, for 
Petitioner; M/s. R. C. Choudhuri, G. Bhat- 
tacharjee and A. S. Bhattacharjee (for No. 
5) and Dr, J. C. Medhi, Advocate-General 
Assam and T. N. Singh, for Respondents. 

GOSWAMI, C. J.:— This application 
under Article 226 of the Constitution of 
India is directed against the order for a 
temporary permit in favour of the 5th Res- 
pondent made by the Secretary, Regional 
Transport Authority, Nowgong. 

2. The permit was only for four 
months expiring on 24th June, 1972. The 
petitioner, who claims to be the Secretary 
of the North West Transport Syndicate, a 
Transport Association, operating in the area, 
felt aggrieved by the issue d the tempo- 
rary permit as, according to him, it has af 
fected their revenue. The petitioner objects 
to the issue of the permit on the ground 
that the Secretary, Regional Transport Au- 
thority, has no jurisdiction to grant tempo- 
rary permit under Section 62 of the Motor 
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Vehicles Act, hereinafter referred to as ‘the 
Act,’ in absence of a delegation of power in 
that behalf by the Regional Transport Au- 


thority. He has taken a specific point in 
his application in that regard. Although 
the Regional Transport Authority is repre- 


sented before us by Counsel, there is no 
affidavit to the contrary from that body. 
We will, therefore, assume that the Re- 
gional Transport Authority has not delegat- 
ed its power of issuing temporary permit 
under Section 62 of the Act to its secretary. 
‘Mr. Bhuyan, the learned counsel for the 
petitioner, also submitted that Rule 72 (a), 
which is invoked in this case, as enabling 
the Secretary of the Regional Transport Au- 
thority to grant temporary permit is in con- 
flict with Section 44 (5) of the Act. The 
leamed Advocate-General, Assam, who is 
apearing to support the validity of the 
Rule, submits hat the rule is not open to 
any objection. He further submits that it 
is not in conflict with any provisions of the 
Act nor with Section 44 (5). This rule 
along with other rules has been made by 
the State Government in exercise of powers 
under Section 68 of the Act. It is admitted 
by both sides that that section authorises 
the making of the rule in question. 

3. The point that arises for consi- 
deration is whether the rule is actually in 
conflict with Section 44 (5). That section 
reads as follows: 


“44 (5). The State Transport Authority 
and any Regional Transport Authority, if 
authorised in this behalf by rules made 
under Section 68, may delegate such of its 
powers and functions to such authority or 
person and subject to such restrictions, limi- 
tations and conditions as may be prescribed 
by the said rules”. 


Section 68, as noted earlier, authorises the 
State Government to make rules for the 
purpose of carrying into effect the provi- 
sions of this Chapter. Section 62 which 
authorises the Regional Transport Authority 
to issue temporary permits is in this Chap- 
ter wherein Section 68 appears. Apart from 
Section 68 (1), the learned Advocate-Gene- 
ral was also referring to Section 68 (2) (za) 
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as authorising the making of the particu- 
lar rule. As we have seen, Section 44 6) 
authorises the State Transport Authority an 
Regional Transport Authority to delegate 
such of its powers as it would like to part 
with. 1t, however, cannot delegate in ab- 
sence of a rule made by the State Govern- 
ment AA such delegation at the first 
instance and also designating the particular 
officers on whom such power may be dele- 
gated by the authorities concerned. Rule 78 
is. expressed in a very inartistic language 
and it took us quite a good deal of time to 
rationalise the same:. It, however, appears, 
shorn of details, that under this rule tempo- 
rary permits may be granted by the Secre- 
tary of the State ` Transport Authority or 
the Regional Transport Authority or by ‘any 
other officer named with approval of the 
Government lo any person whether he is a 
registered owner of the vehicle or not. This 
rule although authorises the issue of tem- 
porary permits by the three different cate- 
gories of officers named, does not proprio 
vigore grant to these officers power to issue 
permits. That power will have to be con- 
ferred under Section 44 (5), now that the 
officers are designated under Rule 78, by 
the authorities concerned by appropriate 
resolutions. It is, therefore, clear that the 
Secretary, Regional Transport Authority, 
Nowgong, in absence of any resolution of 
the- Regional Transport Authority delegat- 
ing its powers to issue permit under S. 62 
of the Act was not competent to grant the 
temporary permit impugned jin this case. 
The order of the Secretary Regional Trans- 
port Authority, Nowgong, is, therefore, 
without jurisdiction and is hereby quashed. 
The objection with regard to the validity 
of Rule 78 does not stand and that. rule, 
in our opinion, is valid, and is not in con- 
flict with Section 44 (5) of the Act. 


4. In the result, the, application is 
allowed. We will, however, make no order 
as to costs. 


BAHARUL ISLAM, J..— 5. I agree, 
Application allowed. 





END 
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ee under S. 145 to entertain the 
matt (Jun) 19B 
=e 145 (6)—Scope of (Jun) 19A 
Customs Act (52 of 4983), S. 110 (1) (2) — 
See Defence of India Rules (1962), 
Part X1J-A (Gold Control Rules (1963)), 
R. 126 L (2) (b) . (Dec) 41D 


be tee he 


Subject Ünder, A. I. R. 1972 Goa `- 8 


Defence of India Rules (1962). Part XII-A 
(Gold Control Rules (1988)) — Applicabi- 
lity of Rules to Goa, Daman and Diu — 
Absence of previous publication in Off- 
cial Gazette of that territory— Effect 
. (Dec) 41B 
——Part XII-A (Gold Control Rules 
(1968)), R. 126 L — Seizure under — Sus- 
Picion as to contravention of Rules 
(Dec) 41H 
——Part XII-A (Gold Control Rules 
(1963)), R. 126-L (2)—Action taken under, 


by Preventive Officer on 14-1-1964 — ` 


Authorization by Collector of Customs— 
Necessity of ~ (Dec) 41C 
—-Part XII-A (Gold Control Rules 
ene R. 126-L (2) (b) — Customs Act 
1962), S. 110 (1) and (2)—-Gold seized on 
25-6-1963} under S. 110 (1) — Failure to 
comply with S. 110 (2) — Reseizure on 
14-1-1964 under R, 126.L (2) (b)-— Vali- 
dity (Dec) 41D 
-—-Part XII-A (Gold Control Rules 
1963)), R. 126-L (16) — Applicability — 
ub-rule (16) promulgated thirteen days 
after contravention of Rules by petitioner 
— Rule in Art. 20 of Constitution is 
attracted and greater penalty cannot to 
be imposed under sub-r. (16) 
-—-Part XII-A (Gold Control Rules 
(1963)), Rr.-126-M and 126-L — Confisca- 
tion of gold—?Pre. condition (Dec) 41E 
-— Part XII-A (Gold Control Rules 
(1963)), R. 126-M (6) — Order by Govern- 
ment in revision should be speaking 
order (Dec) 41G 
` Klestricity Act (9 of 1910), S.2 (h) — 
Licence — Concession granted to peti- 
tioners by Portuguese Government to 
supply electricity—Government of India 
acting for years in manner consistent with 
existence of valid and legal concession — 
Concession must be deemed to be a 


licence (Dec) 33B 
Evidence Act a of 4872), S. 15 — See Ibid, 
S$. 115 (Dec) 38C 
=—-§, 60 — See Constitution of India, 
Art, 226 (Mar) IF 


—S, 80 — See Goa, Daman and Diu 
(Citizenship) Order (1962), Cl. 2, Proviso 


(Jun) 25A 
—-§, 92 — Does not apply to third par- 
ties (Jun) 25B 


-—S, 92 — Evidence concerning docu- 
ment but not to vary terms — Whether 
section attracted (Jun) 25C 
——S, 115—Estoppel—Estoppel by repre- 
sentation — Government acting for years 
as if they recognised concession granted 
to petitioners by Portuguese Government 

(Dec) 338C 


S. 2 (ccc) & (e) 


(Dec) 41F. 


‘Words “Government” an 
-as defined by Cis, (ccc) and (e) respec- 


rity 


General Clauses Act (40 of 1897), S. 3 (8) 
(b) (iii) — See Panchayats—Goa, Daman 
and Diu Panchayats Regulation (1962), 
- « (Mar) 1B 
Goa, Daman and Diu (Administration) Act 
(1 of 1962), S. 5 (1) — Continuance of 
existing laws and their declaration — De- 
cree and Portaria of Portuguese Govern. ` 
ment stand in same footing as ay other 
law in force in India (Dec) 33A 


Goa, Daman and Diu (Citizenship) Order 
(4962), Cl. 2—Acquisition of citizenship 
under the clause—When arises (Jun) 28 
——Cl. 2, Proviso — See also Evidence 
Act (1872), S. 92 (Jun) 25B 
——Cl. 2, Proviso— Declaration under — 
Whether presumption of genuineness can 
be drawn (Jun) 25A 
Goa, Daman and Diu Grant-in-Aid Code, 
R. 94 — Warning for cutting grant-in-aid 
— Authority giving whether bound to 
reduce grant-in-aid (Jun) 21A 
——R, 94—Order under—Writ against — 
Maintainability (Jun) 21B 
Goa, Daman and Din Judicial Gommis- 
sioner's Court (Declaration as High Court) 
Act (18 of 19864), S. 4 — The section does 
not create any lacuna in Article 133 (8) 
of the Constitution (Dec) 46C 


Goa, Daman and Diu Judicial Commis- 
sioner’s Court Regulation (1983), S. 8 (2) (b) 
—Revision against appellate order of 
Administrative Tribanal in proceeding 
under Rent Control Act is not maintain- 

(Mar) 16A 


able 
'——5S, 8 (2) (b)—Revision petition— Main. 


tainability (Mar) 16B 
Goa, Daman and Diu Village Panchayats 
Regulation (4962) 
See under Panchayats, 


Income-tax Act (43 of 196i), .S. 172 — 


- Whether the amoant paid for chartering 


a ship is oris not the amount paid for 
carriage of passengers, live-stock, mail 
or goods shipped at the port? (Quaere) 
(Dec) 46D 
Limitation Aot (86 of 1968), Art. 120 — 
Limitation under — Commencement of 


(Jun) 30A 
_——Art, 120—Limitation under — Appli- 
cability (Jun) 808 


PANCHAYATS © 


—Goa, Daman and Diu Village Panchayats 
Regulation- (4962), S. 2 (cee) and (e) — 
“Lt. Governor’ 


tively designate one and the same autho- 
(Mar) 1B 


4 Subject Index, A. L R. 1972 Goa. 


Panchayats—Goa, Daman and Diu Village 
Panchayats Regulation (contd.) 
-— S. 46—See ibid, S. 52 (2) (Mar) 1H 
——S, 51—See ibid, S, 52 (2) (Mar) 1H 
—— S. 52 (1) and (2) — Show cause notice 
for dissolution of panchayat under sub- 
section (2) — Not subject to formation of 
opinion referred to in S. 52 (1) (Mar) ID 
—— S, 52 (1)—Proceedings for dissolution 
of panchayat — Nature of (Mar) 1J 
——5, 52 (2) — Notice to show cause 
against dissolution of a panchayat is not 


null and void merely because it was not - 


served on the panchayat as such 

(Mar) 1C 
——§. 52 (2) — Notice to show cause 
against dissolution signed by the Deve- 
lopment Commissioner ‘by order and in 
the name of Lt. Governor’ — Validity 

(Mar) 1G 
——-§, 52 (2) — Power of Lt. Governor to 
take action under S.52 (2) in case of 


Panaliagate—Gca: ‘Daman ‘nd Diu Village 
Panchayats Regulation (contd. ) 

audit report irregularities is not exclud- 
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Mi ` TITO. DE MENEZES, J.C: ee 


Village | "Panchayat: of E 


Petitioner v Lt. Governor of nD aman - 


and Diu and others,’ ‘Responder 
* "Special Civil ‘Appin. . No., 26° of 1971, 
< DJ- 30-11-1971. 
(A). Constitution. of Tadia, “At, 166(2) 
_ = Notice under’S.-52 (2), Goa, Daman, 
Diu Panchayats Regulation: 1962 issued by 
yernor — Proper autheiitication ` = 

Presumption , as. to: validity. ie sae 
; ,Where a` notice- to` show. Cause” ” for 
dissolution of a` Panchayat . -under -,Sec- 


tion 52 (1) ofthe Goa, . Daman and, Diu - 
Panchayat Regulation, -1962 was issued `` 


not by the Government but by, the Lt 
Governor’ “By order and iri the name. of 


the Administrator of ‘Goa... Daman and ` 


Diu” ‘and was. ‘signed by. the Development 
Commissioner, who, was. the Government 
Secretary, “in the ‘name and ‘on. behalf 
of the Lt. ‘Governor’. ‘a presumption arises 
that'the notice was’ issued by the proper 
. Suthority and that it -was in. order, í 

~. (Para. 8) 


(B). Panchayats. — , Gon, Damian “and 
Diu- ‘Panchayats: Regulation: (1962), Sec- _ 
tion 2 -(ecc).- and -(e). — ‘The words: “Gov- 
ermment”. and: "Lt. Governor” as: defined 
by Clis.” (ccc) and (e) respectively desig- 


nate one and the same, authority and.not . 


distinct authorities — (X-Ref:—- General - 
Clauses’ Act cee S. 3. “a -(b)}-(Gii)). 5 
“(Paras 9,10) 


: Dietei The rds’ 5 “Government® ‘or 
“Government of Goa- Daman and Diu”, 

mean, in, respect ‘of. this’ “territory, ` the 
Administrator’ with the designation of Lt. 
Governor who répresents the President: of 


India, and’ therefare the’ Central Govern: - 


ment, ..:The Council of bire is“there - 
to aid’ and’ assist hiñ in in the- discharge 
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of- some. wE his wa „Their advice 


‘+ | May be rejected in appropriate cases, `The 


Lt. Governor, may, if the occasion arises, 


' dissolve the. “Assembly , and the Council 


of: : Ministers, . but:even when this is done - 
and. the Council of Ministers ‘is not in ex- 
- istence, the:.“Government” or ‘the so styl- 
ed “Government of Goa, Daman and 
Diu”. continues to exist and -thë Adminis- 
tration” continues.to run, __ (Para 12) 

-(C). Panchayats - — Goa, Daman -and 
Diu. Panchayats, Regulation. (1962); Sec- 


_ tion: 52 (2). — Notice: to‘ show cause 


against, dissolution: of-a panchayat served 
on the Sarpanch and also“on each of the- 
‘Panchas who by its resolution acted- upon 
it, is not without Jurisdiction, null and 
‘void. merely - -because it was not served on 
mie panchayat as such., _ (Para. 14) 

<- (D). Panchayats —- Goa, ‘Daman and 
Din, Panchayats Regulation (1952), Sec- 
tion’ 52...(1) .and-.(2).'-—-. Show: cause notice 
for- dissolution- -0 panchayat under sub- 
section (2) — Not- „subject to formation 
of. opinion- ‘referred ` ‘to; in S. 52. (1). :- 


. Although ~ sub-section (2) is silent : 
‘shout thé* formation of the opinion’ as a 
-condition: ‘precedent to the issuance of the 


show- cause noftice-still‘it must be based . 


on the: formation: of a prima facie opinion. 
But -it is not’ necessary ‘that the Lt, Gov- 
‘erhor. must first form an -oplriion that 
any-‘of the ao mentioned- in’ sub- 
section: (4), - : (a) to (d) exists for the 
‘dissolution of rae “Panchayat : ‘and ‘that it 
is only “therédfter “that ‘the show cause 
notice ‘can be issued. . If this were ‘not 
so;the rendering of- an .explanation refer- 
red.to in sub-section (2) would. -be-super- 
fluous and meaningless.. (Paras 17,-18) 
(Œ) Constitution of India, Art, 226-— 
Certiorari and Prohibition -—. Writs of — 
If can -be: issued :against notice ::to ` ‘show 
cause ‘against dissolution of- panchayat. . 
(Obiter) Although: a writ of certiorari 


- to-qduash .a: notice to show cause . against 
dissolution -of> a: panchayat. would~not «He 


2 Goa [Prs. 1-2] Curchorem Panchayat v. Lt. Governor’ (Menezes J. C) - 


The Lt. Governor is not at all bound to- i 
accept any advice whilst determining the - 


rohibi- 


as being premature, a writ of 
ty from 


tion will lie to restrain the autho 


exceeding its jurisdiction if the liste pro~. 


ceedings establish that the authority com-_ 
plained of is exceeding its jurisdiction: bye 
entertaining matters. which would res 
in.:its final decision being subjected a 
being -brought — SUB and 
certiorari. ey cee ) 
(FY: Caristitution ‘of Tndiai, Art. 226 — 
Proof of statement made by Chief Minis- 


ter at a press conference — It should be . ‘ 
proved by filing affidavits. of persons who . 


heard the statement ' — Press reports" 
made by them cannot be substantive evi-. 
dence of the statement ~and_-as- puch. not 
admissible’ in }evidence —. (X-Ref:—Evis. 
dence Act :(1872), S. 60). ; bia 24) 
` (G) Panchayats —- Goa, Daman and 


Diu Panchayats Regulation (1962), Sec- - 


tion 52 (2) —- Notice to show, cause against . 
dissolution: ‘signed ‘by’ the’! Dévelopment . 
Commissioner ` ‘by: ‘order and ‘in’ the name 
of Lt. ‘Governor’ ` Merely because the 
notice ° asks for an: explanation to “be‘sub- | 
‘mitted: to the “undersigned: who ` is the 
Dëévelopmeùt Commissioner and not ‘to thè 
Lte Governot | himself : ‘cannot ` invalidate” 
the. notice: i ` (Para 28) 

W- Patichayate’ Goa," “Daman ‘and. 


Diu’ Panchayats Regulation -(1962), - Sec- 


tion :52 (2) —--Power of. Lt.. Goveřnor:to : 
take action, under: S. 52. (2): in case of audit 
‘report irregularities is: not- excluded `~by 


S. 51 read with S::46 (3): (ay ee 


Ss. 46 and 51). 0 vt lanes 


‘Although: ‘Section’ 46.. y (ay red 


with ‘Section: SL! ' provides “for. a` certain . 


‘remedy: in’ cases of audit” irregularities, 
none ofthese sections lays'down that no 


other remedy. will be open''to the autho- 


rity concerned in case, the audit autho- 
rities disclöse in their ‘report irregulari+ 
ties which in. the - opinion ° ‘of ‘the ‘autho- 
rity warrant ‘the “issuance of -a “notice 
Hader: ‘Section 52° es of the- ‘Regulation. 
“ts; (Para 30) 

<0. Panchayats . —. ‘Goa, ‘Daman . and- 
Diu. -Panchayats , Regulation -. (1962), . Sec- 
tion :52 (2)-=- Notice alleging that irregu- 


larities shown.therein amount -to exceed- . 


ing the powers, given. to the Panchayat 
‘and also: incompetency to” ‘perform the 
duties, entrusted. to it: cannot be. challeng- 
ed ‘as colourable .exercise ‘of power: on 
ground ‘that the concept -of exceeding the 
-powers and that of. -incompetency are, in- 
-compatible. nage -~ + (Para 531) 
we ~(3) Panchayats —« “Goa, Deman ‘and 
Diu Panchayats ‘Regulation ':(1962),-. Sec- 
ton 52- (1) Proceedings: for dissolution 
`of panchayat: — Nature ofi. 

- i. The: proceedings ‘for ‘dissolution’ of 
the. “Panchayat aré: quasi” judicial- by 
nature and. the powers regarding them . 
vest, under -the Régulation, in: the Lt. 
Governor: and`in the ‘Lt.. Governor. alone. 
No. other’ authority - can: i oa them, 


_ Cases Referred: 


‘mated by political ` 


“ALE. 


question -whether a Panchayat has to be 
dissolved or not. He may scrutinize the 
“ material to be placed before him by the 
~ petitioner. and arrive at_a conclusion, he 
deems fit. (Para~41) 
Chronological . 


7 (1970) AIR. 1970 -Madh Pra. 154. 
i-( V-57) -=-1969-Jab -LJ 499:>-Suresh © ` 
v. State 


(1962) AIR. 1962 All 128 (V 49)= 

1961 All LJ 999, Joti Prasad v. 

` Kalka Prasad : 44 
S. K. Kakodkar, for Petitioner; 

Joachim Dias, Govt... Pleader, for. Res- 

pondénts Nos; 1 :to: 4” aes 


‘ORDER:—- “This ‘Special ‘Civil Appli- | 


cation was filed by the Village Panchayat 
of-Curchorem against the Lt. Governor 
of Goa, Daman and Diu, the Government 
of Goa, Dainai and Diu:(through the Ad- 
ministrator of Goa, Daman and Diu), the 
Chief Minister,” the: Development Com- 


missioner and., the. Union of India, ~ The’ 
petitioner | prays that: ‘this Court ` may issue . 


a writ of- certiorari ora writ in the 
nature. ot ‘¢ertiorari, to. quash * ‘the. noticé 


No. OEE ToT ited ‘the 29th July, . 


(hereinafter called, “the Notice”) 
whereby’ ‘the Government* ‘called’ upon -the 
petitioner ‘fo, . show cause’ “why ‘the, peti- 
` tioner: Panchayat’ should nott be dissoly- 
ed ‘and alsa’ for. a writ, of” prohibition ` or 
in the nature of “prohibition” ‘restraining 


the, ‘respondents from” taking any. action 
in: ‘furtherance: of ‘the Notice: ` ` 


2, Shortly ‘stated’ the case of the 
petitioner” is -as followsi— : 3 


ag The “petitioner” ig the’ village” “Pane 


chayat: of ‘Curchorem. “The. ‘petitioner has. 


been ‘complimented’ ‘in “the past. fpr.. its 
perforrnance and was “held: out as a model 


‘ worth ' being ` “emulated ` ‘by’ ‘other. Pan- 


chayats.' ‘by’. the’ respondent. No.‘ 3: The 

Chairman ‘of ‘the’ -petitioner . Shri ‘Devidas 
P. Kudchadker was" a member. of, the ex- 
ecutive ‘and `a ‘major prop of the Maha 
rashtravadi Gomantak Party led by the 
respondent. No. 3. In:June: 1970, a rift 
took place’ in ‘the ‘said: party as-a`result 
of ‘which: Kudchadkar left ‘the-party and 
joined. the Congress. (RY party Jed by. Smt. 
Indira Garidhi :Through the -efforts of 


-Kudchadkar: the Congress: (R) «backed the 
candidate -who’ defeated the Maharashtra- - 


vadi Gomantak ‘candidate at the Mid-term 
Poll to Parliament held in. March, 1971. 
The defection of .Kudchadkar greatly. 
annoyed tHe. respondent ` ‘No. 3° who. anj- 
vendetta ‘sought “to 
eliminate. Kudchadkar from . the’. political 
sphere, _ “The accounts” of the” petitioner 
for ‘the `, year. 1969-70 | were. audited in 
February.. 1971. A‘ ' Copy. ‘of the -atidit’ re= 
port was not ‘furnished’ tothe petitioner: 
ertain. technical. `. irregilarities ` in. the 
maintenance of. accounts by the: petitioner 


pects te 
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were pointed : out in the: report. , -Explana; ` 


tions regarding: the: irregularities:: iwere - 


sought from and were given,by the-peti- 
tioner: On’: 26-7-1971 - the. “respondent 
No.: 3 in-a. press- statement. declared:;that' 
Kudchadkar) ; had:. -manipulated.,- several 


panchayat: projects,- -that the- panchayat- 


would: be -dissolved and: that, show :cause 
notice would , be- served ‘on. >Kudchadkar 
_ and. ‘other’ ,, members: “of: ‘the’ panchayat: 
The press statement . of Respondent No:3 
was published in; the: issues- of Rashtra- 
mat’ of 27-7-1971; and :‘Indian Express’ of 
28-7-1971: . Between -:2-8-1971:,and :3-8~ 
1971 all ‘the: mémbers- of: the “Panchayat 
received the notice” awhich-7is ` challenged. 
by. the petitionér on: the ‘grounds A: tod 
of the. petition.: The -petitioner. filed: affi- 
davits: repeating “and confirming.. the state- 


ments, and. submissions madé in.the petiz’. 4, 


tion assuming, them: as. Specifically: set “out 
` Jp, the. said, -affidavit,..:.No other: affidavit 


„in ‘support of the allegations, inade in. “thé i 


-petition :was.. filed.” bo Lanio yi 
oor ee 
disclosed‘ bythe affidavits" filed’ by ‘the 
: Respondenits* ‘No; 3 and 4 and: -the : other 
`. ‘allegationg “J made: ‘inthe: course of. the 
, arguments: ig -as’ tider.’ Taa 
"4, “The -Respondént No, -3° does: tot 
recollect any “cóompliitient: having: -been 
paid to the: petitioner’ ‘for: its- performance. 
The- performarice. ‘of ‘the?-petitioner was 
not such'as'to hold: out the- petitioner as 


an example“to ‘the other: “paiichayats... "It - 
is: riot ‘true ‘that’ the, petitioner’ Has’ -been : 
‘performing: ‘its duties: ‘and obligations: im- - 


posed - où- rit ‘by thë” "Panchayat. Regiilation 
to tHe enfire' satisfaction of ‘thé: residents 
tof the: village,>.-Kudchadkar;“was not a 


member oft the- Executive’ ».Committee: of ` 
the Maharashtravadi Gomantak.:. He. was’ 


for.usome time: its active: srank - -and file 
worker. . He: had: stopped: his: activities 
because ‘there - were: -many- complaints 
against: him: .He was-not-armajor prop 
of the,.Maharashtravadi Gomantak.- party 


. nor wasthe. Parliamentary ` Election >in. 


- the. South -Goa won: because- of. Kudchad-= 
kar. -- He'-was: not a: political:. force “in 
South’ Goa: ...The respondent. No.. 3° was 

. nevet annoyed: by the; alleged- defection 


of. Kudchadkar. with -whom heshad-no ° 


personal -differences. Respondent No: +3 Be acktiowledged - and ` any representation 


bad no ‘animosity-: against Kudchadkar. . 
The Press’ didynot report corre¢tly the 
statement ‘made by-the. Respondent: No,-3' 
on 26-7-1971. 
not state’: that- -Kudchadkar* manipulated 
several . panchayat: projects;~ though -he 


might. have said: in reply: to-questions.that - 


the: irregularities committed-by, the-peti- 
tioner were.such' that.show: cause notices 
‘are’ likely.- te. -be .served:.on. Jits, members: 
Such a-statement. might: -have been made 
as the respondent. No..3 had: been: inform- 


- ed- that the Lt; Goyertior had; taken; the . 
Japses: of. the ` petitioner Very v.-seriously. 





5) The case bas Responde as ` 


::The- respondent; No.;.3: did - 


alee and. inoperative: dn. law.” 
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and! was: -going ‘to. issue:show cause notices 
to>them.: : He; the. respohdént. No. 3,:did - 
not advise -the .Lt, Governor -to, issue the 
Notice. ~The.‘ allegations: ‘of: miala’ fide 


“made in-the,-petition do: not. contain any 


particulars.-::. The: audit -report’ of. the ac- 
counts“ .of thé petitioner pointed out 
serious “irregularities :. and-. lapses. - The 
notice which ig the subject-matter of the 
petition .was. not issued for any- alleged 
manipulation ‘of. Panchayat ‘projects. It 


is snot. true, that) the . minds of, the. res- 


pondents. are. already ` made up or ‘that 


' they: are. ‘determined: to. dissolve. the peti- 


-tioner notwithstanding. any -representation 


fs that e be received from. its members. 


i Lengthy: liargumients ~were’ .ad- 


aaa. by Counsel - af the ; parties: on 


pach | of, the. grounds A to J of the peti- 
. T, ‘Shall consider them in the. order 
me "anid „the grotinds are.. placed, . Be~ 
fore- Ido; so it. would’ be- “advantageous -to 
reproduce the Notice’ in question, a’ copy 
whereof. “constitiites ~ ibit ‘A’ annexed 
to ‘the ~ petition, ` ae NE vteads as 
follows: =, 


F = “WHEREAS it mee come ‘to the ‘notice . 


f i thé .Governmént thatthe. Village Pan- 


chayat, of” Curchorem , ‘has. committed seri 
‘ous “irregularitiés. shown in thé Annexuré 
which." amounts to. exceeding’ the . pawers 
given;to them and ‘also incompetency - to 
‘Perform “duties entrustéd - to. them; 

š ‘AND - WHEREAS such ` serious ee 
faults. in, the- discharge-of their. functions 
appear :to; warrant, action against the Pan- 
chayat.;under. subsection (1)' of S: 52 of 
the. Goa. Daman : and ~Diu- vans Pan- 


-chayats Regulation. 1962; i. Ë 


NOW: THEREFORE, ‘in : exercise | ioi 


; powers: “conférred., by“ “sub-section (2) “of > 


-S. 52 of the:Goa; Daman and Diu Village 
Panchayats- ‘Regulation; 1962,- the. Lt. 
Governor of . Goa; Daman: -and‘:Diu is 


- hereby: pleased’ to ‘call upon .the: members 


of the Curchorem: Village: Panchayat to 
show: cause within 15 days of the receipt 
of this “Hiotite':as**to. why-:the Village 
-Panchayat-!of Curchorem‘»should: not be 
“dissolvéd :‘urider -Suib-séction (1)"of. S, 52 
to ‘the: ‘said | Village ‘Panchayats Regula- 
onë, -, EGS a 

Phe: neet ‘of this ities’ may. kindly 


on’ this‘ subject may kindly þe serit to: the 


undersigned ‘within the stipulated time.” 


Peagi 





"The. ground AS of the pon 


runs” as: -follows:—, i 


“The | “Notice “is. saed. by- the Gov- 
ernment: of. a/‘Daman.and Diu, Under 
Section 52 À of the. Panchayats :Regula~ 


_ tion, . sopportunity -to render explanation 


before ‘dissolution -of the Panchayat is-to 
be. -given -by the- Tt: -Governor _ himself, 
In- the, premises, the- “petitioner - “submits 
that, the “notice .is: without; racion, 


ir q chan eet 
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©ta Wy -On ‘this. ground itis: argued’ by. 
‘ Shri $ K: bodes - Learned: Counsel: for 
the petitioner, that. in the Ist “recital: of 
_ the Notice itcis: mentioned ‘that serious, 
` irregularities ‘shown in the annexure, and. 
. amounting to- excess- of éxertise “of powers . 
and’ incompetence ‘to’ perform duties en- 
- trusted: to‘the '::petitionerj: came to: the 
notice of ‘the .Governriént; ‘that. in. the 
 se¢ond recitak’it is”. mentioned ` that’. such | 
serious defaults appear: “to: “warrant: action . 
-against ‘the petitioner,- ~ that- the ' word’ 
“AND” occurring ‘at the: ‘begirining. ‘of: the 
- second ‘reCital links’ the: second: ‘recital’ to 
_.the “first récital; ànd ‘that “therefore ‘the ©. 
_words: “appear - “to: warrarit action” ’ should , 


' be..read..as meaning: “appear: to the. Gov= ` 


` ernment -~ ‘to warrant ‘action’; “that - sincé:! 


i thé'sérious irregulariti tie: 68 mentioried’: ‘in’ “the G 


-. @nnexure, on which ane “Notice was based; 
- Warranted. ‘action in‘. the opinion: of the ` 
‘Government ‘and not “OE the Lt. Governor; ': 


* “it/-follows. that’ ‘the notice. was isstied ‘by `: 
the: ‘Government. and, not by. the Lt, Gov- . 
. tnor. ° Shri “Kakodkar ' -further-*contends 
Hat the: word”: “Government”. appearing 
‘in the? first: recital =(pdrdgraph *1, of. the 
. Notice)-and the word “Et. ‘Goyernor” ‘ap- 
pearing ‘in’ paragraph 3° tefer to’ distinct 
“and, different’ ‘authorities, defined“ in ; two 
different  clalisés, ‘namely. © CH : “(cee ‘and - 
oe fey of ‘Section 2° off the’ Goa, Daman ~ 
- and’ Diu - Village” Panchayats | ‘Regulation . 
(hereinafter calléd ‘the’: ‘Regulation”’), I 
shall --consider’, “later:: the’: arguménts’ ôf 


Counsel.' of the. ‘parties. -6n-the.question: ‘as’ 


` to whether: the: words: ““Governriient”’: ‘and 
> HEE” Governor” ‘occurring: ‘at: -paragraphs 
“J and 3 of the Notice: refer. to‘ the same 
- authority. or ¿to thè ‘différent' authorities, ° 
' Before I-. doso I-shall; on. the assumption 


thati:the ‘two..words: designate: different ` 


~ atithorities,: cohsider+ the: question-<as.'t6 .. 
. whether:.the Notice which is sought to. 
be quashed in ‘this proceeding was’ Haa, 
a nie ithe. ast Governor om ‘not.’ > ay 

ain 





BES ae The. ‘first - recede Teles: to; “the 
Knowledge, that..:the Government, got’ 
about - certain irtegularities- mentioned. in. 
„the ‘annexure; to -the Notice. The- second . 

‘recital states: that such serious defaults. 

. appear to: warrant.  action:, against. the ` 

S petitioner.,: “=, It’ does ¢ not : clearly. state in, 
whose opinion. the ac ‘ion. was.. Warranted, ' 
If we, “link: the” ir St. paragraph - -of , -thé 

‘notite, tő- “the Seona: ‘paragraph © “because - 

ot “the “conjunction “AND”, as’. is sought ' 

“to: be done by: „Sbri Kakédkar, Wwe may. 
as: “well? Tink: the ‘second: paragra api ‘to the- 

: third- oné: because’ of ‘the words NOW... 


. THEREFORE" iwhich® are also: “cénjiinc=: | 


tive by háturet The. ‘secondi recital -there- 
fore’ does Hot ¢ontain facts “which pérmit:.. 


thë ‘conclusion’ that © it Was. the Goyern-: © 


ment: and- ‘neti’ the * AULt--Gevermor who- 
- 4gsuéd the" ‘notice! + The. ‘third paragraph 
of the Notice’ is thie: rony porägraph which - 
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' that- issued the. Notice: The “words, ‘the 
Lt. Governor: of Goa, ` 
. hereby: pleased’ to call upon the-membera 
-of ‘the’ Curchorem--Village Panchayat.: tô 
show~ cause -within >15- days of:the'receipt 


of- ‘this: ‘notice asto -why ther “Village a 
` Panchayat'- of- Curchorem‘:should* Hoe ‘tbe. 


dissolved uiider sub-section : (1): of S452. 


ofthe said -Village::Panchayats: Regula- “etc 
-are-clear : ‘enough not -to leave aty ae 


tion”; 
„ambiguity ` regarding: : the- fact’ that the 
‘Notice «for the- dissolution of the’ Pan= 
“chayat - under? ‘Section 52.(2) oft- the Re 
gulation. was- given: bythe Lt: -Governor . 
and ‘by no other: authority: “If! confirma- _.° 
~ tion: of- this:-fact is needed it js: furnished” -> 

“by. the: words: ‘'By- order and. in’the:name : 
of: the *Administrator_ of" Goa, Daman -and 


m ‘could ‘not’ ‘possibly be disputed- that' the `. ` 
ords “Adiminstrator” and ‘the “Lt<'Gov-. 

` ror” désignate’ one’ and -the same- atitho= 
rity. Further ‘the Notice: had) undér ‘the 
law :to: ‚be: dsgued by the Lt? Governor] - 
and it: was signed by':the ‘Development 
Commissioner: whois a ‘Government: Sec- 


“retary, in «the name-and ‘on, behalf .of:-the ; E 


Lt. Governor.: A- “presumption: therefore] . 


arises. that the notice. was issued by thej. 


proper. authority - and that it is- in: order. 


L therefore.. reject: the. contention . of Shri., l i 
odkar, appearing. in Ground,.* JA of. ithe arse 


Kak 
petition; :: that ` the “Notțice . was. issued -by 
the“ ‘Government - and’ nót. issued | ‘by “the 


-of -the, contention. of Shri Kakodkar :that 
the. -words Government”: and, “LE Gov- 
` ernor”. ‘designate two, different ‘Authorities, 


a QL ge Phe: words’ “Government, ¿ahd 
Lit ‘Governor’ defined: in.Ck < (ece) -and F 


gnate distirict authorities-and ‘are for’ this 


reason defined’ separately inthe Regula > 
tion: “According :to.Shti?Kakodkar:'Gov= . 


ernment’! which is. definéd~ as :‘*the: Gov= 
-ernment ` öf the. Union! Territory: of ae 
Daman and2Diu”: can: mean: nothing. els 

but. the! Lti -Governor ‘aided-and:- eed 
‘bythe council: ‘of ministers. as, coritemplat- 


‘ed. by: Section44 ofthe Union: Territories Pi 
Act.1963; ‘whereas the” word: Lt: Gov- = 


` ërnor? :means¥thė Administrator i. of- the 


‘-Union-Territory .of Gog; Daman and’ Din -.’, 

“through sthe `- 

. various: sections ofthe Regulation: where- : a 
in’. the :. word: ““Governmént” ‘acclirs’ and’: + - 
he--argues” ‘that-in- none of- ‘the! sections . >- 

ċaniibe ‘substi-- - 


Shri ¥- Kakodkar > ‚took „me: 


the “word: “Government”. 
tuted "by the’ word" i Lt: Governor.” 


‘of ‘some if: the:-word*!*Government?-‘ap> 
pearing::in:-the Regula 
‘therein by the: wordi"'Lt,: - Governor.” =: No’ - 


cötfuüsior- tan + ‘grige pif -‘the. word" Goy- . 
ernmerit”? 19 .substitutedby the: word Ad- . : 


_thinistrator’”- ‘OF r Armainistadon as» tipe 


PETON 


AER 
clearly ändicates who. wás the-authority ` -~ 
Daman ʻand Diu ‘is | - : 


_ Diu” appearing at the erid ‘of’ the” Notice. ` 


- Lt. Governor., “This finding is irrespective’ .”- 


(e). respectively -. of Section: :Z cof tHe: 
kanion, Shri. Kakodkar-. -argues,:2desi- 2 


 Slight::confiision “may: arisé:’inLthe. ‘minds. ` ` 
tion is: substituted . ` 


1872 


case may be, because the word. “Gov- 
ernment” in fact means in the present 


case the Central Government or the Ad-~ 


ministrator. Neither Section 44 nor any 
other provision. of law as far as I, am 
aware — and none was . pointed “out 
to me ‘by Shri ‘Kakodkar —. defines 
the words "Government ‘of Goa, Daman 
and Diu”, as the ‘Administrator aided 
and assisted’ by the Council of Ministers.” 
Shri Dias on’ the other hand. argues, re= 
lying on the definitions of the words 
“Central Governmént” and. “Administra- 
tor” ‘contained in, Section’ 3. (8) (b) (iii) 
of the General Clauses Act and Sec- 
tion 2 (1) (a) of. the Government of Union 
Territories, Act read d with. Art, 239 of the 
Constitution, that the words “Govern- 
ment” and “Lt. Governor’ designate one 
and the same authority. . This argument 
carries weight, The word: “Administra- 
tor” has. not’ at all been used in the Re- 
gulation. Throughout the Regulation the 
word used for the word “Administrator” 
is the word. “Lt. Governor’. which is not 
defined in anyother law.. The word ‘“Ad- 
ministrator’. ig used in Art. 239-of the 
Constitution and its meaning is known: 
It is therefore obvious that the -framers 
of the Regulation found it necessary to 
equate, the word “Lt. Governor” which 


was unknown in law, to. the word “Ad- ' 


ministrator” . which - had already been 
given some connotation in law. As-such 
need had arisen the framers of the Re- 
gulation enacted its Section 2 (e) to define 
Lt. Governor as the Administrator of the 
Union ‘Territory of Goa, Daman and. Diu 
The word “Government” -which was used 
in the Regulation, if left undefined, would 
mean either Central Government or the 
Local Government according.to the defini- 
tion of Section 3, sub-section (23) of 
the General Clauses: Act. To~ obviate 
such. confusion .it became necessary to 
limit the meaning of the word “Govern- 


ment” appearing in the Regulation to the . 


authority in charge of the Government 
of the Union, Territory of .Goa, Daman 
and Diu, and it was obviously for this 
reason that, by the amendment of the 
Regulation made by Section 2 of Goa, 
Daman and Diu (3) of 1963,. the definition 
of the word’ Government was introduced 
and “Government” was defined as -the 
“Government: of .the Union Territory -of 
Goa, Daman-and Diu” .In- view of these 
facts it is not: necessary to surmise. -as is 
sought to be done by Shri Kakodkar, that 
the Government. of the Union Territory 
of Goa, Daman and Diu, means, not the 
Administrator of the Union Territory of 
Goa, Daman. and: Diu, ` but the Adminis- 
trator aided and assisted by the Council 
of Ministers. In law there are only two 
types of Government, namely, the Cen- 
tral Government and the State Govern- 


ment.. The entity styled the. Government. 
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of the Union Territory of Goa, Daman 
and Diu must fall in one. of these cate- 
gories. The answer as to which of the 
two categories it belongs is provided by 
Section 3 (8) (b) (iii) of the General: 
Clauses Act which states that the Central 
Government shall in relation of the ad- 
ministration of a Union Territory, be the 
Administrator acting within the scope of 
the -authority given to him under Arti- 
cle 239 of the: Constitution, 


; 10. Itis argued by Shri Kakodkar 
that the definition of Section 3 (8) (b) (iii) 
of the General Clauses Act is not applic- 
able to the present case because the Re- 
gulation has specifically defined the word 
“Government”; that the provisions of 
Section .3 (8) (b) (iii) of the General 
Clauses Act are, within the purview of 
Section 3 of General Clauses Act, repugn- 
ant to the context of the Regulation as 
the Regulation requires that the word 
“Government” be defined otherwise than 
it.is defined by the said S. 3 (8) (b) (iii). 
He therefore contends that the definition 
of Section 3 (8) (b) (iii) is not applicable 
to the pfesent case. Shri Kakodkar says 
that his argument is fortified by the pro- 
visions: of Section 63 of the Regulation. 
The observations made by me above are 
sufficient to answer these arguments. 


- IL. It is argued ` before me by 
Shri Kakodkar that the word Governor 
does not nécessarily -mean Government. 
He relies on the decision reported at AIR 
1962 All'128. .The authority in AIR 1962 
All.128 cited by Shri Kakodkar in sup- 
port of his argument does ‘not in any 
way affect the: reasoning adopted by me. 
What is laid down in. that authority is 
that:the Governor whilst discharging the 
functions and- duties of the Chancellor of 
University, cannot be deemed to be acting 
as.the head of the Executive and to bė 
acting as’ the ‘State Government. - It is 
obvious that the facts in- our’ case are 
easily distinguishable. from the facts in 
AIR. 1962 All 128, 


12. ., At any ‘rate, so far as the 
Notice is concerned the question is purely 
dcadémical as the Notice was specifically 
issued’ by the Lt. Governor, and not-by 
the Government, as already stated by me 
above. I must, in passing. make-it clear 
that .the words “Government” or “Gov- 
ernment of Goa, Daman and Diu”, mean, 
in respect of this territory, the Adminis- 
trator with the designation of Lt. Gov- 
ernor -who represents the President of 
India-and therefore the Central Govern- 
ment, The Council of Ministers-is there 
to aid and assist him in the discharge of 
some of his functions. Their advice may 
be accepted or may be rejected in ap- 
propriate cases. The Lt. Governor may. 
if the occasion arises, dissolve the As- 
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sembly and: the. Council:of Ministers, but . 
even wher this is done and ‘the Council — 


lof Ministers'is not:in existence the “Gov- 


ernment” or the ‘so’ styled: “Government 
of ‘Goa, Daman< and :,Diw’, .‘continues~to 
exist. and:: the. ‘Administration . copna 
to run. -3 


es 13. ` 





` Gfóund' F ii 


ie Under Section: 52 “(2) “ofihe “Pane 
chayat Regulatioirsopportunity sto ‘render 
explanation against the proposed dissolu- 


tion. Has to, ‘be-given;to the: Panchayat. - 


Under . Section...8 of” ‘the: “Panchayat .Re- 


fulation,:;a . ‘Panchayat is 'a--Body- Cor-, 


porate. - The Petitioner.: submits, that: -in 
law opportunity: _given!to the Members :of 
Panchayat -is. not opportunity’ given to: the 
Panchayat... In -so:-far' as the Notice. ‘is 
not served: on: the Petitioner: Ranchay/at 


‘nor -any other ‘opportunity. given: to` it 


to - renders explanation. against- its threa= . 
. tened dissolution, -the Notice ‘and the ac- 


.tion: threatened thereunder are::without 


. ber of; : am Panchayat.. 


i 


aeteg ‘ultra: vite ilegal hul: eg 


els et Rae! ae 


ee iho Eae Zon- 


- iina i in ‘this. -ground,; ; Shri; Dias. contends 
that: theré: had. been’, substantial- compli-. 
ance with the,-requirements ~of- law: iñ 
the issuance .of: the Notice: In. fact. it 
‘is so. Under the Regulation the powers 


and - functions’ of ' 
vest - -in ` her 


-the: Panchayat -shall 
Sarpanch: -The Nonce dà 


=i notice as ` ‘served upon 


ed as Exh. , 'P ito. thè petition, the .Villagé 


Panchayat: ‘of ; Curchorem : authorized its - 
Chairman 


-Devidas - -Kudchodkar ` to’, ‘take 


in question.:and „in pursuance .’of such 


authorisation -the Panchayat did.come' to - 


this Court; «with: the. present ‘petition: In 


_lwiew: of the aforesaid! facts -it..cannot:be 


said that the Notice and-the action: threa- 
tened therein are „without jurisdiction, 
ultra ‘vires, illegal © and- null -and’ void, 


_Imerely- becatsé ‘the notice was. served ` ‘on. 


all the members: ‘and Rot on the. Pan 
chayat , as: “such, aoe 


eg 
7115, 


) 


1 Grounds E ande re ‘cover 
‘einiilar facts and-will be taken-by meto- 
‘Rether. they read: ao Ue bose tere 

Cs mrap CE ENE R ars ome Ge ghee kat 


rant cb 


cede Section . ‘2° å) of. “the Pan- 


ey Regulation a ‘Panchayat. may a De: 
dissolved’. . by: the Lieutenant-Governor-if,- 
in the. opinion: of -the :-Lieutenant-Gov- ` 


‘ernortit comes. within -the mischiéf ‘of 
‘any one of- the’ Cis. (a) 'to (d)* “thereof. Tt 


Js: patent: “that -the 
; formed: is ‘the’ ‘Iieuténant-Governor ‘him: 


‘opinion “has' to be 


"The | Yee chewat l 


By the 'Re-- 
solution: Noe hs a PY heoi dy: annex-' 


Cen of: the- 
‘tion:52- of the Regulat 
‘issu 


ATE. 
` self; ` The said. opinion: - is -an “objective 
opinion: and in:forming it the; Lieutenant-. : 
Governor--performs; a quasi judicial’ func-. 
tion. It is: not permissible in law, for: the 
Lieutenant-Governor to delegate the. for- 
mation’ oÈ, the said ‘opinion - ‘to any éther 
atithority.” From ‘the’ ‘Notice “ex facie it . 
is patent that the“ ‘purported opinion "under . 


te Section 52 (1) is formed by- the’, ‘Govern- 
. ment: of’ Goa, ' Daman, and Diu, -an’ entity 


altogether: different* from’ the. Lieutenant- 
Governir: ; In ‘the premises the Petitioner. 


. Bubroits: ‘that’ ‘the: ‘Hieutenant Governor has: i 


forméd: ‘na ~ opinion ‘ contemplated * ‘under | 
Section: 52°-(1) of ‘the: Panchayat. Regula-! 
tion.. The Notice- and the ‘action, threa~ | 
tened’ thereunder ‘are, “therefore; ‘without ` 
a IHegal,; nalr jand Vo vid.” R 
Da - C e Amen ig i 
oy, The Petitioner’ ae: that the § en~ n= 
tity which has: styled. itself ‘as~ the.-Gov-. 
ernment of -Goa, :Damar and ‘Diu ‘in the: 
Notice:.is- the Administrator .of.' Goa, } 
Daman:.and. Diu aided and advised’-by’ the. 
Chief Minister of. Goa,’ Daman--dnd’ Diù . 
Shri Dayanand B:..:Baridodkar.%: (At alt ` 
times: material. to% hisa application the `. 
Council of Ministers consisted only-‘of the 
Chief.*Minister), ' The»Petitioner ‘submits: 
that: Shri .-Dayanand. Bi Bandodkar, . ani- . 
mated by: political ,:revenge™ against- Shri 
Kudchadker,:.Chairman of the »Petitionér 
Panchayat,:« <took::' advantage ‘s6f=-some ` 
technical irregularities pointed -out -by the 
Audit. ‘and: advised: the’ Administrator -òf 
Goa, Daman ‘and: Diu. to initiate: proceed= 


‘ings’ under; Section.’ 52 ofe-the Panchayat 


Regulation: against-the Petitioner and' fur- 
ther that A tor,--without iexercis- 
ing his; > | Andependent!: -fudgmenit’:: sin the 
matter which:-the. lawi.enjoings, ane di 


‘the, Chief: Minister’s advice: - -In the- p 
“mises, : the- ‘Petitioner < submits. that “the 


l appropriate proceedings against, the’ ‘Notice - Notice. is ‘issued. mala’.fidé, ‘without âp- . 


plication of ‘mind. and intended” te’ achiéve 
an, -ultérior :purpose "viz, the ‘elimination 


. of: Shri: Kudchadker from. the “political 


sphere.:..The Notice, is’ therefore; without 
and/or. in éxcess- of ‘Jurisdiction, ilégal, 
aul: ene yode io - 


3 i 
i: j 3 


Ë These- ‘were ‘the. T ‘that , 
Croa ines ‘strenuously. debated. The -first 


. point. of: ‘these groundsis. that not only 


must-‘a ‘prima: facie ‘opinion -be“ formed 
about:- the- “issuancé of: notice, but there . 
must be an ‘opinion’ formed regarding the ` 
facts. mentioned ~in 
Cls. (a) and (d) .of sub= section: (1) of Sec- 
tion before:notice is 

ed. In::other. words, the issuance of 
Notice ‘is: also. subject ‘to the: formation ‘cf - 
the;-opinion ‘spoken ‘of: by:: sub-section. (1) 
of S.. 52:. ‘The second point ‘is:that the 
prima..facle opinion-.about the. issuance 
of--Notice. . must: be., formed by:the Lt 
Governor and notiby’ the ‘Government and 


ist in- the’ present’ ‘case’ the - opinion’ was 
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formed by Government aoa not by the 
Lt. Governor. . 


© EF. From ‘the =a aE of tho 
section there is -nothing” that, requires “the 
Lt. Governor to’ form an opinion as ‘to 
the issuatice of the Notice. “But the argu- 
“iment of Shri Kakodkar is’ that the Lt 
Governor must first form an opinion that 
any of the grounds mentioned in sub- 
clauses (a), to (d) exists for the dissolu- 
tion of the Panchayat and that it is only 
thereafter that the Notice can be issued. 
I am unable to agree with Shri Kakodkar 
on: this point. Even‘ though the opinion 
about the dissolution of the Panchayat, 
is mentioned in sub-section (1) which pre- 
cedes sub-section (2) whereby reasonable 
opportunity is required to be given’ to 
the -Panchayat to render--explanation’ as 
to why it should fot be dissolved, it: is 
abundantly ‘clear that the opportunity Te- 
ferréd to in sub-section (2) must be given 
before the formation.:of the opinion re- 
garding the dissolution spoken of in sub- 
sec, (1). Had it not been so the render- 
ing. of an explanation -;would -be super- 
fluous because such an explanation would 
come only after the Lt. Governor had 
already formed an opinion to’ dissolve 
the Panchayat, The placing’ of the pro- 
visions regarding the formation of the 
opinion. before: those ‘regarding the af- 
fording of opportunity to render explana- 
tion; in Section 52 of ‘the Regulation, 





cannot materially affect the spirit of that 


{section 
18. Shri 'Kakodkar. ‘alae’ contends 


that the whole process envisaged by. sub- . 


section .(2) is one and is ‘quasi judicial 
in nature and thiat therefore .even the 
issuance of, the. Notice must be based on 
the formation. of a prima facie opinion. 
Although sub-section (2) is silent about 
the formation of the opinion as a condi- 
tion precedent to the. issuance of the 
Notice, I am inclined to accept the argu- 
ment of Shri Kakodkar. However, an- 
nexed. to the. Notice the Development 
Commissioner;.acting on behalf of the Lt, 
Governor has not: only- taken the care 
of sending: several detailed charges, ‘but 
-also of sending specific points in support 
of each of the ‘charges. The material 
contained in the charges and the specific 
points in support of. the charges dg 
abundant enough to indicate that the 
Notice was issued. after-a prima facle 
opinion was formed about its issuance. 


. 19. On the question of the issu- 
ance of the Notice, Shri Dias argues that 
apart from the fact that. no formation: of 
opinion is necessary before. the Notice 
was issued, a writ of certiorari to quash 
the Notice is premature, and does not lie 
because no finality was reached by issu- 
ing the notice.- However, «as rightly 
pointed out by Shri.Kakodkar if the 
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whole proceedings establish- that the 
authority ‘complained of-is exceeding its 
jurisdiction: by ent ' matters 
which: would result in its final decision 
being subjected to, being brought up.and 
quashed on-certiorari; then a writ of pro- 
hibition will lie.to restrain the authority 
from. exceeding. its jurisdiction. But in 
this case, as I have already stated, the 
authority concerned has not exceeded its 
jurisdiction whilst issuing the Notice. 


30. It . is. contended by, Shri 
Kakodkar ‘that in the present case the 
opinion was not formed by the Lt. Gov- 
ernor,.. but -by the Government, i.e. by 
the Government of Goa, -Daman and Diu 


< 2L ‘I shall again turn’ to the 
Notice in order to consider this. argu- 
ment. On the perusal of the Notice I 
find: that even if I assume that the word 
“Government” designates .an authority 
different from that of the Lt,. Governor, 
the Notice states in the first recital that 
serious irregularities “shown in the an- 
nexure, and which amount to exceeding 
the power given to' the Panchayat and its 
incompetence to perform the duties en- 
trusted. to it, came to the Notice of the 
Government. The fı fact tha that the said ir- 
regularities had come to the knowledge 
of the Government does not warrant the 
conclusion that the notice in ‘question was 
issued by the Government or that it was 
the Government who’ formed the requir- 
ed prima facie opinion for the issuance 
of the notice, and not; the. Lt. Governor. 
According to - Shri Kakodkar ‘“Govern- 
ment” means “the. Government of the 
Union Territory of Goa, Daman and Diu” 
and “the Government. of the Union Terri- 
tory of Goa, Daman and Diu” means “the 
Lt. Governor aided and assisted by the 
Council of Ministers.” It follows from 
this argument -that even the word “Gov- 
ernment” includes the Lt, Governor and 
that the knowledge about the serious 
irregularities spoken of in the first recital 
of the Notice is a knowledge gained by 
the Council of Ministers and the Lt. Gov- 
ernor as well, ; 

. 22... In the Na redel it is men- 
tioned -that such serious- defaults ‘in’ the 
discharge- of their functions appear to 
warrant action against the Panchayat. It 
was not mentioned to whom it appeared 
that the-action was watranted. Notwith- 
standing the word “AND” appearing in 
the second recital, it would: undoubtedly 
be -more ` logical tó -conclude that the 
authority to whom it appeared that the 
action was warranted was the Lt:- Gov- 
ernor and not the Government because it 
was the Lt. Governor who issued the 
Notice preparatory.for the taking of the 
action for-dissolution of ‘the dienes 
Shri- Kakodkar appears to oppose 
last argument: based on Section’ 46 aa of 
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warrant the conclusion; that: the “Lt. Gove)” 
-ernor was 
No. 3 to issue the. Notice. -particularly: in: - 


the Government.of: thé. Union Territories 
Act : which . provides . that;. all _executive 


action of the ‘Administrator shall. be. ex: ext. . 
pressed: tobe taken in’ the name ore. 
J0 


' . Adininistràtor. `. The - „arguinent:’ 
: Kakodkax “runs: counter. to. his. -own ton- 


. tention ‘that: ‘proceedings - under-Section 52 . 


' of the’ Regulation’ are! quasi: dudiciet aby 
ce ane not- ‘executive, ” z 


i 83°. * Copious. -aigume 
. ro be: ‘Shri’ Kakodkar: in. defence “oF 
his. ‘points that whilst exercising his’ diss 


~ eretion* the Et: Governor: acted under the.. 
T advice ‘of Shri. Bandodkar~ or,: to use the : 
pétitioner’s ‘own "words, ‘the “Lt. Govertior - 


delegatéd-- ‘his : “authority ‘On Some ’ other 


by ‘the petitioner in- his petition, namely: 


`. that Kudchodkar, a membér:of the Execu- 


tive. of ;-the; -Maharashtravadi- ‘Gomantak, 


following a: ‘tft, defected’: from: ‘the party 
” and this annoyed: the. Respondent -No..'3; | 
- that the respondent No.3 made: a states 
ment in «the press:that Kudchodkar:thad |. 


. manipulated: “several projects ofıthe. Pari+ 


+ Chayats’.and the -Parchayat would-be:dis- `- 
solved and „a Show.-Cause Notice would .. 


l _ Be: served.,..on...the ,and.. other 


: Chairman. 
men; that the: Lt, ‘Governor. did ‘not , file , 


4n affidavit, in reply™ dénying . the- alléga- 


tions ‘that the’ ‘discrétion to” be ëxercised. ` 
. by him ` was: delegated “ to’ o e ‘Respondent? - 
ion thë- advice ~ 


No: 3 or exercised’ by. hint 
of the‘ ‘Respondent ‘No; 3 


ued, 2 The. fact. that: Kudehiodkar'w was 





a memibér ofithe executive of the Mahn: 
-rashtravadi:Gomantak 


Respondent. Noi- 3: ` :No- counter: affidavit 


ora receipt of: ‘membership * ‘of ‘the party. 


- ortany- other @vidence_that: he: "belonged 


' tœ: the: executive? ‘of the -party ` “was--pro~ ~ 


duced,-*.. There * is’ nothing ` more: tha 


- sketchy : evidence about ‘the ': alléged i 


© and -defection. . Annoyance’: about’ deface: 


tion was denied, *: + Allegation: about” mani- 
pulation “of: = “panchayat: ‘projet 
mitted; but it! is: stated, byway o f defencé 
that” the Notice. was: not- issued | ‘on’ aé- 


` count of such manipulatión. :About press‘ 
“ statement, Respondent: No.: 3° states* that- 
accurately: : quoted -and. he. 
ives -his; own: version of the statement.’ 


he- was, noti, 


nfortunately,.. instead, of filing. the: .affi- 


: davits: of those- who actually. heard sthe | 
-| {statement made. by:-réspondent: No,? 3): td. 


‘ithe. press. the petitioner. filed. the.-reports 


: reports . are> nót .substantive .evidence: of 


pondent .No: -3 admitted: ‘that he. stated 


to ‘the press:that-he was‘ informed’ that’ 
. the Lt. Governor had ‘taken. the depts oe 
of thè petitioner very. 'setlouśly: and. was ` 


` going. to issue. show- cause..notice “on:the 
; Eanchayat., Theses. 





ents pv -were - aa Š 


’ denial.. Shri 


-against «him: - -partic 


‘was denied bythe 


~is. cade 


r Res= - 


: be- ictus ‘from “him. | 


admissions :; dos not 


ALR | 


advised by. the.: Respondent ` 


face” of: a- denial ‘to this’ effect. -. 
made’ by. e ondent "No.3" Tr >is 
even’ if I: aécent es aiment, of oer 


proposed» to be ‘taken by: the ` Lti ‘Governor ` 
Casts ‘a doubt ‘on ‘the. veracity. of the’ state-- 


ment of tespondent ‘No. 3 in ‘this: Tegard.: i j 


Much.. wis „made of the: Fact l 
ihat the; Lt.. Governor. did- not. deny: „byo 3 
- afidavit.: ; ‘the: allegation. that he: did: not ats, 


‘entity.: Reliance: was- placed.in support <. exercise : the ‘discretion given’ .to:ihim by.. ' 


of this argumént: on various facts alleged. 


Pog 


the: Regulation. ‘In | the: absence. of such “ 
hri. Kakodkar - -arptues;.- it <Has,to -> 
be concluded. that the ‘discretion ‘was: -not i 


< duly:. exercised. by, the Lt; Gövernor: : sin 
view: ot the: observation: already ‘made: Dy; 
-me aboye ‘no. further, consideration of this 


point, is'-necessary:::As;.I::have already ` 


‘stated : it, tis y abundantly : clear from the . 
Notice .that‘if;-at .. all vany.- formation: of -| 


the-opinion was necessary for.the. issuance, 
of the Notice such4.opinion~ was: ‘in ‘fact 


‘formed. by the: Lt;. Governor: and, by. hos pa 
. other. authority. wea 
_the Lt...Goyvernor was not; bound -to- ‘fle ce 


vIn. :sùch ; cireui 


an affidavit’ denying. the: allegations: made 


fact -that:-no. “mala. fides. could’ be. attri- : 
buted. to-him. -. iy Aes a aera am eee ni , 


26. - One word -must- be: atated 


about, "thes ‘accusation ‘of: mala’ fide “which : 

is: ‘made: cby. the- petitioner: im this’ ‘ground _. 
and: in the.grounds:B and H. :*It-is.‘con= ` 
tended: by, Shri; Kakodkar‘ “that since: the. . 
. accusation: of mala -fide/ was made: by: ‘the _- 
- petitioner ‘it ‘was incumbent upon’ the LE 


Governor. “to -files'an. affidavit: “In-.reply:` ; 


1 to.this argument: it is contendédiby: Shri * 
- Dias that ~detailed> grounds~'of-.the facts - 


constituting - mala .fide:had* tobe given- ‘by 


.the petitioner ‘and :that’.they . were’ inot 


iven...There-are a‘few facts mentioned . 
by the petitioner inthe petition ‘in súp- | 
port of the alleged. malafide; but - it. seems. 


‘to me that.they are “not sufficient. to` sub= - 
-stantlate : the’ allegations. -: The" decision: ` 


reported in: AIR: 1970 Madh Pra~ 154 - 
relied :upon ‘by. the’-Resporidents’ i8::tele-_ 
vant-.to’the point.:- I must- add: ‘that the | 
allegations- of.:. mala “fide. were’ madè ~ | 
against the Respondent No, 3. : who - has - 


filed. - an.- affidavit -d St cof thi 
_|made. by:such.persons in-thé press: . Such .. enying.. most -of the 


facts ‘alleged against him and which form 


| the basis“of thé'charge of fia 
. |the statement, made iby .tespondent Noi 3 ` aie ge of mala fide made 


- jand are. aş, such, not~ admissible. 


by. the" petitioner: -No 'act*of‘ mala“ fide ` 


Was. attributed ‘tó the Lt, ‘Governor. and- ` 


consequénitly’ -no ` affidavit . in’ reply. could. 


S= 27. Ground Dy is. 2 





ha Oo the Notice. alleges that: the Tieutens 


anf Governor: is. Heo tot call. “upon the: 


ularly ~in: view of * the ` i 
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The rule providing for procedure to be 
followed for holding inquiry under this 
provision cannot. in spite of any proce- 
dure provided. enlarge the iurisdiction 
of the competent authority prescribed by 
Section 6 (2) itself. Clauses (vi). (vii) 
and (viii) of Rule 7, therefore. cannot be 
referred to either to limit or to enlarge the 
jurisdiction of the competent authority 
acting under Section 6 (2). . 

It is open to the competent authority 
to obtain information if the owner of 
the property on whom the requisition 
order was first served had sold the pro- 
perty and if so to whom and also whe- 
ther owner had sold all rights in respect 
of the property as stated in Clauses (vi) 
and (vii) of Rule 7 and further also to 
obtain information as*to whether there 
was any objection to the property being 
de-requisitioned in favour of the owner 
from whom the ‘property was reauisi- 
tioned as envisaged in Clause (viii) of 
Rule 7 but this does not mean that the 


competent’ authority because of this . 
authority to obtain information is also 
endowed with jurisdiction beyond what 


is prescribed in the substantive provision 
of S. 6 (2) of the Act. The expression of 
sub-rule (1) of Rule 7 authorising the 
competent authority only “to obtain in- 
formation in respect of the following 
matters” coupled with the opening words 
of this Rule “for the purpose of sub-sec- 
tion (2) of Section 6 ” make 
it abundantly clear that in spite of the 
information that the competent autho- 
rity is eligible to collect it was bound 
to act within the four corners of sub- 
section (2) of Section 6 and no more. 
Reference to Clauses (vi). (vil) and (viii) 
of Rule 7 therefore does not alter the 
position in any manner. These clauses do 
uot enlarge the scope of the jurisdicton 
of the competent authority in so far as 
its decision under. Section 6 (2) is con- 
cerned. 

(In Para 21 the order reiects the 
claim of Respondents 4. 5 and 6 for posses- 
sion under Section 6 (2) by reason of 
certain agreements entered -into with 
Respondent 3. It then proceeds:) 

22. As a result of the above dis- 
cussion I am of the view that the decision 
of the competent authority to de-requisi- 
tion the remaining portions of the reauisi- 
tioned property in favour of respondent 
No. 3 is entirely without jurisdiction and 
deserves to be quashed. C. W. 726/70 is 
therefore. accepted in the above terms 
and the matter is remanded to the com- 
petent authority for decision in accord- 
ance with law in the light of the above 
observations. 

23. Parties to bear their 


costs. 
Petition allowed. 


own 
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AIR 1972 DELHI 29 (V 59 C 8) 
V. S. DESHPANDE, J. ae 
* The Municipal Corporation of Delhi 
oo v. Hira Lal Tota Ram. Respon- 
ent. 


Second Appeal No. 317-D of 1962, 
D/- 20-1-1971, from order of V. P. Sharma 
Addl, Sr. Judge, Delhi, D/- 24-7-1962. 

Municipalities — Delhi Municipal 
Corporation Act (66 of 1957), Sections 320 
and 321 — Corporation is competent to 
remove encroachments on a public street 
in Village Kapas Hora, part of ‘Delhi’, 
though the Gaon Panchayat may also act 
under Panchayat Raj Act and Land Re- 
forms Act — (X-Ref:— Panchayats — 
Delhi Panchayat Raj Act 1954 (3 of 1955), 
Section 18) — (X-Ref.:— Tenancy Laws 
— Delhi Land Reforms Rules (1954), 
Rules. 169 and 170). (Pafas 5 to 8) 

S. S. Chadha, for Appellant. 


JUDGMENT :—Who has the power 
to remove encroachment on a public 
street in Delhi. ‘the Delhi Municipal 
Corporation acting under the provisions 
of the Delhi Municipal Corporation Act, 
1957 (hereinafter called the Corporation 
Act) or the Gaon Panchayat acting under 
the Delhi Panchayat Raj Act. 1954 
(hereinafter called the Panchayat Rai 
Act)? The Delhi Municipal Corporation 
(appellant herein) sent a notice dated 
20-8-1960 to Shri Hira Lal (respondent 
herein) asking the latter to remove 
encroachment from a_ public street in 
village Kapas Hora. The notice purport- 
ed to be under Sections 320 and 321-of 
the Corporation Act. Shri Hira Lal 
thereon instituted a suit praving that the 
Corporation be restrained from proceed- 
ing against him. The plaintiff, inter 
alia alleged that the Corporation had no 
jurisdiction to serve the said notice on 

inasmuch as the village was govern- 
ed by the provisions of Section 18 (1) 
of the Panchayat Raj Act. The suit was 
defended by the Corporation. inter alia 
on the ground that the Corporation had 

e power to remove the encroachment 
made by the plaintiff on the public street 
under Sections 320 and 321 of the Corpor- 
tion Act. 


_ The suit was decreed by the 
trial Court on the preliminary ground 
that the exclusive jurisdiction to remove 
an encroachment from public’ street 
vested in the Gaon Panchavat and the 
Corporation had no jurisdiction to do so. 
The Corporation was. therefore. restrain« 
ed from proceeding against the plaintiff. 
The lower appellate Court adopted the 
view and the reasoning of the trial Court 
and dismissed the first appeal. 


3. The sole question before me in 
the second appeal is which of the two 
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competing authorities. 
poration and the Gaon Panchavat. has 
the power to remove the alleged encroach- 
ment from the public street in village 
Kapas Hora? 


4. By the ‘definition of “Delhi” in 
sub-section (10) of Section 2 of the Cor- 
poraton Act, Delhi means the entire area 
of the Union territory of Delhi except 
-New Delhi and Delhi Cantonment. The 
Corporation Act. therefore. applies to this 
village in which the alleged public street 
is situated. Sub-section (44) of Section 2 
of the Corporation Act defines a “public 
street” to mean any street which vests in 
the Corporation as a public street. Under 
Section 298 (1) of the Corporation Act. 
all streets within Delhi which are or at 
any time become public streets. and the 
pavements, stones and other materials 
thereof shall vest in the Corporation. 
Under Section 299 (1) of the Said Act. the 
Commissioner shall. ‘from: time to time. 
cause all public’ 
Corporation to be properly maintained 
and kept in a state of repair. By S. 42 (p) 
of the said Act. it shall be incumbent on 
the Corporation to make adequate provi- 
sion by any means or measures which it 
may lawfully use or take for the removal 
of obstructions and projections in or upon 
streets. bridges and other public places. 
Sections 320 and 321 of the Corporation 
Act prohibit encroachment over anv 
street and. therefore. a fortiori on anv 
public street. Under Section 322. the 
Municipal Commissioner may. without 
notice, cause to be removed any stall. 
chair. bench. box. ladder. bale. or other 
thing whatsoever. placed, deposited. pro- 
jected. attached or suspended in. upon. 
from or to any place in contravention of 
the Act. The notice by the Corporation 
was obviously given in pursuance of these 
provisions of the Act with a view to the 
removal of the encroachment. Section 461 
of the Corporation Act provides that 
whoever contravenes any provisions of 
the Act mentioned in the first column of 
the Table in the Twelfth Schedule or 
fails to comply with any order or direc- 
tion lawfully given to him shall be 
punishable with fine specified in that 
behalf in the third column of the Table 
in the Twelth Schedule. A contraven- 
tion of Sections 320 and 321 is punishable 
by fines of Rupees 200/- and Rupees 100/- 
respectively. 


5. It is seen. therefore. that the 
Corporation Act nat only vests a public 
street in the Corporation but also 
obliges the Corporation to remove encro- 
achment from the same and provides a 
machinery to do so plus a penalty against 
a person who fails to remove the encro- 
achment after being required to do so 
by the Corporation. 
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village. 


streets vested in the | 
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6. As against this, the Gaon 
Panchayats established under Delhi Land 
Reforms Act, 1954 are not placed in the 
same position as the Corporation. Under 
section 154 of the Delhi Land Reforms 
Act. 1954 certain lands etc. are vested 
in the Gaon Sabha but public streets are 
not mentioned therein. There isno other 
provision vesting a public street in a Gaon 
Sabha or a Gaon Panchavat. Sections 77 
to 87 of the Delhi Land Reforms Act 
provide for the institution of certain suits. 
But these do not include a suit for the 
removal of an encroachment on a public 
street though a Revenue Assistant under 
the amended Section 86 may be approach- 
ed to take action in this respect. Under 
Rules 169 and 170 framed under the 
Delhi Land Reforms Act. it isthe Deputy 
Commissioner who has to be approach- 
ed by Gaon Sabha for the removal of any 
encroachment on any vacant land of the 
This emphasises the fact 
that Gaon Sabha or Gaon Panchavat it- 
self has not been given any power to do so. 


T7. Under the Panchavat Rai Act. 
a public street is defined in Section 2 (17). 
But no significance can be attached to the 
difference in the language of this defi- 
nition from the definition of the public 
street in the Corporation Act. The learn- 
ed lower Courts relied upon Section 18 of 
the Panchayat Rai Act for the proposi- 
tion that the exclusive jurisdiction to re- 
move encroachment on the public street 
is vested in the Gaon Panchavat there 
under. But this conclusion is not support- 
ed by the language of Section 18. The rele- 
vant part of Section 18 is as follows :— 

“In addition to the duties and func- 
tons imposed on a Gaon Panchayat under 
the Delhi Land Reforms Act. 1954. or 
under any other enactment. it shall be 
the duty of every Gaon . Panchavat. so 
far as its funds may allow. to make rea- 
sonable provision within its iurisdiction' 
for removal of encroachments on public 
streets. public places and property vested 
in the Gaon Sabha.” 
Firstly. the duty of the Gaon Sabha is to 
be discharged only ‘insofar as its funds 
may allow. If the funds. therefore. do not 
allow a Gaon Panchayat to take action 
for the removal of encroachment on 
public streets by way of a suit ete.. then 
it is not compelled to do so. Secondly. 
it is. required to make only reasonable 
provision for the’ removal of such an 
encroachment. Such a reasonable provi- 
sion may perhaps consist in its approach- 
ing the Deputy Commissioner under 
Rules 169 and 170 framed under the 
Delhi Land Reforms Act referred to above 
or may consist in filing a suit to get such 
a relief. But no provision in the Pan- 
chayat Raj Act has been referred to by 
the learned lower Courts to show that the 
Gaon Panchayat was itself authorised to 
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remove the encroachment from a public 
street. ; 

8. The following- conclusions, 
therefore, emerge from the analvsis of 
the above relevant provisions: — 

(1) The Corporation has not only the 
duty but also the power to remove en- 
croachment from a public street and the 
person failing to comply with the provi- 
sions of the Corporation Act in this 
respect is liable to be penalised by a fine. 

(2) The Gaon Panchayat can make a 
reasonable provision for the removal of 
an encroachment from a public street if 
its finances permit. 

(3) At the most it mav be said. there- 
fore. that both the Corporation and the 
Gaon Panchayat have concurrent powers 
to take steps to remove an encroachment 
from a public street. 

(4) It can never be said that the Gaon 
Panchayat alone has the exclusive power 
to do so and that the Corporation is pre- 
cluded from doing so. 

(5) If at all, there is anv’ inconsis- 
tency between the provisions of the Cor- 
poration Act and the provisions of the 
Delhi Land Reforms Act and the Pan- 
chayat Raj Act, then it is the provisions 
of the Corporation Act which will pre- 
vail to the extent of the repugnancy for 
two reasons, namely:— 

(i) The Corporation Act of 1957. being 
subsequent to the Land Reforms Act and 
the Panchayat Raj Act prevails over 
the previous ee, to the extent of 
the repugnancy: 

(ii) Section 22 of ihe Government of 
Part C States Act, 1951 so provides. 

9. It is clear; therefore. that the 
finding on the preliminary question given 
by the learned lower Courts was wrong. 
The appeal is. therefore. allowed and the 
judgments of the learned lower Courts 
are set aside. The case is remanded to 
the trial Court for a trial on merits. In 

_the circumstances of the case. there will 
be no order as to costs. 
Appeal allowed. 


AJR 1972 DELHI 31 (V 59 C 9) 
S. RANGARAJAN, J. 

Ram Pershad and others. Petitioners 
v. Municipal Corporation of Delhi and 
others, Respondents. 

. Civil Writ No. 112-D of 1962, DJ- 19- 
1-1971. 

Municipalities. — Delhi Municipal 
Corporation Act (1957), S. 116 (1) Second 
proviso — Rateable 
with pre-1952 sub-tenancies and with no 
court-fixed standard rent cannot be based 
on rents _from tl those sub-tenancies as its 
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standard rent will be in view of 1952 Act 
the rent levied during its first letting. 
(X-Ref:— Houses and Rents — Delhi and 
Ajmer Rent Control Act (1952), Sch. 2 
and S. 2 (i). 1971 Ren CR 230 (Delhi) & 
AIR 1971 SC 353 referring to AIR 1962 
SC 151, Followed. (Paras 2a and 6) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 353 (V 58) = 

1970 Ren CJ 989. Guntur Munici- 

pal Council v. Guntur Rate Pavers 

Association 
(1969) Second Apneal No. 103-D of 

1960, D/- 19-12-1969 = 1971 Ren 

CR 230 (Delhi). Municipal Corpora- 

eon of Delhi v. Lachhmi Narain 

In, 

(1962) ATR 1962 SC 151 (V 49) = 
(1962) 3 SCR 49, Corporation of 
Calcutta v. Smt. Padma Debi 4 

Y. Dayal. for Petitioners: S: S. Cha- 
dha, for Respondents. ` 

ORDER:— The petitioners are ag- 
grieved by the order of the Municipal 
Corporation of Delhi fixing the rateable 
value of the premises bearing Municipal 
numbers 1928 to 1934 at Rs. 15.747/- per . 
annum with effect from Ist April 1960 ` 
and ordering amendment of the assess- 
ment list accordingly. which order was 
confirmed by the Additional District 
Judge in appeal. The properties bearing 
the above said numbers along with three 
other numbers. 1926, 1927 and 1935 were 
assessed compositely. thé value per annum 
then being stated to be Rs. 13,620/-. The 
revised assessment was based on the 
amount of rent stated to be paid by the 
sub-tenants to the tenants of the peti- 
tioners. This fact is not in dispute. The 
amount of rent payable by the respective 
tenants and that paid by the sub-tenants 
to those tenants have been mentioned in 
Annexure R. 1 to- the return filed on 
behalf of the Municipal Corporation. 

It is further seen from the order 
of the learned Additional District Judge 
(copy of which is Annexure D to the peti- 
tion) that all the sub-tenants had come 
to occupy the concerned properties before 
1952. The only further question which 


‘arises for consideration in this writ peti- 


tien is whether owing. to the tenancies in 
this case being prior to 1952 despite the 
absence of the fixation of standard rent 
by the concerned authoritv. the rates at 
which the properties were let have them- 
selves to be regarded as the standard rent 
having regard to the provisions of the 
Delhi and Aimer Rent Control Act (38 of 
1952) which applies to the present case. 
Section 2 (i) of the said Act defines 
‘standard rent’ as follows:— 

“ ‘Standard rent’ ‘in relation to any 
premises means— 

(i) where the standard rent has been 
fixed by the Court under Section 8 the 
rent so fixed: or $ 


82 Delhi [Prs. 1-4] 


Gi) where the standard rent has not 
been fixed under Section 8. the standard 
rent of the premises as determined in 


accordance with the provisions: of the. 


` Second Schedule.” 


2. The Second Schedule to the. 


sald Act Part A(2) provides as follows:— 
‘Where the premises’ in respect of 
which rent is payable were let. for what- 
‘ever purpose, on or after the 2nd day of 
June 1944, the standard rent of the pre- 
mises shall be— 
(a) wae the Sandara rent of the 
bas. been fixed by the Rent Con- 
troller under the provisions of the 
Fourth Schedule to the Delhi and Aimer- 
Merwara Rent Control Act, 1947 (XIX of 
1947) such standard rent; or - 


i where the standard rent has been 


d by the court under clause (b) of 
ei fie (1) of Section 8.. such standard 
cent; or 

(c) in any other case, so long. as the 
standard rent is not fixed by the Court 
the rent at which the premises were first 
let.” 

2-a. -It is thus clear that where 
the Court has not fixed the standard rent 
the rent at which the premises were first 
let would be the standard rent. Section 44 
of the said Act. providing penalties for 
contravention of certain provisions of 
the Act, reads’ as follows:— 

“If any person receives any dagmint 
in contravention of the ‘provisions of Sec- 
tion 5 he shall be punishable with simple 

imprisonment for aterm which may 
-extend to` three months. or with fine 
which may extend to an amount exceed- 


ing one thousand rupees by the amount of — 


unlawful charges so received by him, or 
' with both.” 

3. Turning to Section’ 5. contra- 
vention of which has-been -provided bv 
Section. 44 (1) it is seen that -there is a 
bar against claiming any rent in excess 
of the standard rent. A similar question 
under the provisions of Act 38 of 1952 
came up for -decislon before a Division 
Bench of this Court in the Municipal 
Corporation of Delhi v. Lachhmi Narain 


Singh in S. A. No. 103-D of 1960. D/- 19- 


12-1969 (Delhi) to which I was a partv. 
The view taken in the said case was that 
in assessing property tax the Municipal 
Corporation could not adopt any basis 
“for fi the annual assessment value 
higher than what is legally permis- 
sible under the provisions of the above 
said Rent Control Act.. 


4, The Supreme Court had occa- 
slon to consider a similar question in 
Guntur Municipal Council v. Guntur Rate 
Pavers Association (1970) Ren.CJ 989 = 


{AIR 1971 SC 353) Grover J. speaking - 


«for the Supreme Court referred to Sec- 
“tion 82 oi) of the Madras District Munici- 
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‘or sub-let: 


- visions of the 


A. LR. 
palities Act, 1920 and observed that no 
distinction can be made between build- 
ings the fair- rent of which has been 
actually fixed by the Controller and those 
in respect of which no such rent has been 
fixed. The landlord cannot lawfully ex- 
pect to get more rent than the fair rent 
which is payable in accordance with the 
principles laid down in the Andhra Pra- 
desh Buildings (Lease, Rént and Eviction) 
Control Act. 1960~ The assessment of 
valuation must take into account the 
measure of fair rent -as determinable 


‘under that Act. 


The previous decision in Cormonaition 
of Calcutta v. Smt. Padma Debi (1962-3 
SCR 49) = (AIR 1962 SC 151) dealing 
with the provisions of the Calcutta Muni- 
cipal Act, 1923 and holding that the: annual 
rent could not be fixed higher than the 
standard rent under the Rent Control 
Act, was also referred to. . It was contend- 
ed by Shri Chadha. on behalf of the Muni- 
cipal Corporation. that under the second 
proviso to to. Section’ 116 (1) of the Delhi 


‘Municipal Corporation Act only in res- 


pect of any land or building the standard 
rent of which has been “fixed” under the 
Delhi and Aimer Rent Control Act, 1952 
the rateable value thereof shall not exceed 
the annual amount of the standard rent 
so fixed. Stress was laid upon . the ex- 
pression ‘fixed’ in the said proviso and 
the further contention was that in the 
absence of any fixation under -the provi- 
sions of the said Act there was no bar to 
the Municipal Corporation taking into 
account the actual rent paid by the sub- 
tenants.to the respective tenants of the . 
petitioners. This argument fails to ‘have 
regard to the above provisions of the 
Delhi and Aimer Rent Control Act (38 of 
1952) according to which the original 
amount for which the property was origi- 
nally let in this case prior to 1952. should 
be the standard rent as per the above 
Second Schedule. of the said Act. Sec- 
tion 120 of the Delhi Municipal Corvora-- 


.tion Act provides that the property taxes 


shall be primarily leviable as follows:— 

(a) if the land or building is let; upon 
the lessor: 

(b) if the land or building i is sub-let. 
upon the superior lessor... vete, 

Section 121 clause (2) provides for 
apportionment of -lability for property 
taxes when the premises assessed: are let 
This obviously applies to a 
case where the amount of rent does not 
exceed the standard rent as per the: pro- 
Delhi and Aimer Rent 
Control Act 1952. It is also necessary. to 
notice that Section 14(1) proviso (b), to 
the Rent Control Act which is now. in 
force, namely. the Act of 1958, reads as 
follows:— . 
. "dy Notwithstanding anvthing to the 
contrary contained in any other law or 


contract no order or decree for the re- 
covery of possession of any premises shall 
be made by anv court or Controller in 
flavour of the landlord against a tenant 
Provided that the Controller mav. on 
an application made to him in the pre- 


scribed manner. make an order for the re- . 


covery of the premises on one or more 
of me following grounds only. namely— 

(b) that the tenant has, on or after 
the 9th day of June. 1952, sub-let. as- 
signed or otherwise parted with the pos- 
session of the whole or-any part of the 
premises without obtaining the consent 
in writing of the landlord.” 

5. It is thus clear that the land- 
ford can evict the sub-tenants only if the 
sub-tenancies are subsequent to 9th June 
1952. in view of the concession in this 
case (vide the order of the learned Addi- 
tlonal District Judge) that the sub- 
tenancies in this case were prior to. 1952, 
the landlord cannot even evict the sub- 
tenants. 

6. It therefore follows that if anv 
different view were to be taken con- 








case despite the landlord not being able 
recover anything more than the 
standard rent as per the provisions of 
Delhi and Aimer Rent Control Act.. 1952 
and his not being able to even evict ‘the 


on the basis of rents which he does not 
actually himself. receive and could not 
in law receive. This would plainly be 
contrary to S. 116 second proviso which 
in the context has to be understood as 
not merely covering cases where there 
is any order of fixation bv the concerned 


has been provided for (fixed) by the pro- 
visions of the statute itself — and this 
is what applies to the present case. 

7. A -further argument was raised 
stating that the amendment of the assess- 
_ ment list which is provided by Section 126 
could not be itself done without adopting 
the specific procedure laid down in Sec- 


tion 126 (2) of the Delhi Mupicipal 
Corporation Act, 1957. This argu- 
ment need not detain us in 


the view that the order of assessment 
even apart from any procedure that mav 
have to be followed under the said Act. 
Is seen to be one which offends Sec- 
tlon 116 (1) second proviso of the Delhf 
Municipal Corporation Act. 1957. 

8. In the result the writ petition 
fs accepted and the order of the Delhi 
Municipal Corporation fixing the assess- 
ment on the basis of the annual assess- 
ment value exceeding Rs. 6804/- and the 
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cerning the impugned assessment in this, 


would still be liable to pay municipal tax . 
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order of the learned Additional District 
Judge (appellate authority) dated 8th 
August .1961 confirming the order of the 
assessing authority. are quashed. The 
petitioner will be entitled to the costs of 
this writ petition. Counsel fee Rs. 150/-. 
Petition allowed. 


“AR 1972 DELHI 33 (V 59 C 10) 
i (HIMACHAL BENCH) 
i P. S. SAFEER, J. 

Raghunath; Appellant v. 
Kumar, Respondent. 

Civil Revn. Appln. No. 29 of 1969, 
D/- 6-1-1971. 

(A) Houses and Rents — East Pun- 
jab Urban Rent Restriction Act (3 of 
1949). Section 3 — Notification No. 4696 
CI (TICH)-59/17859, dated 3rd June 1959 
excluding “rented lands” owned by 
Municipal Committees from  applicabi- 
lity of the provisions of the Act — By 
reason of subsequent construction on it 
property does not cease to be rented 
land. Even illegal or unauthorised con- 
struction does not give jurisdiction to 
Rent Controller to entertain eviction 
proceedings regarding a N uncer 
the provisions of the. Æ. . R. R: Act. 
AIR 1967 SC 773 and 21970 72 Pun LR 
431, Rel. on. (Para 5) 

(B) Houses and Rents — East Pun- 
jab Urban Rent Restriction Act (3 of 
1949), Section 2 (f) — “Rented land” — 
What is rented out is to be decided on 
the date when it is let out — Subse- 
quent construction on the rented land 
does not change its nature. AIR 1967 
SC 773, Followed. (Para 5) 
Cases Referred: Chronological Paras 
(1970) 72 Pun LR 431 = 1970 Cur 

LJ 19, Kirpal Singh v. Parabh- 

jot Singh 8 
(1967) AIR 1967 SC 773 (V 54) = 

(1967) 2 SCR 50, Attar Singh v. 

Inder Kumar 4 

C. L. Kapila. for Appellant; Inder 
Singh. for Respondent. 

ORDER :— This revision petition 
preferred under Section 15 (5) of the 
East Punjab Urban Rent Restriction 
Act, 1949 (Act III of 1949)- hereinafter 
referred to as the Act, which was made 
applicable to Himachal Pradesh, is con- 
cerned with two hundred square yards 
of land taken on lease by the present 
petitioner in terms of the document 
Ex. PA. 


Sushil 


2. The document was executed 
on the 2nd of October. 1957. The Muni- 
cipal Committee, Nahan. rented out. the 
land at Rs. 4/- per year. The land was 
comprised in Khasra No. 77/1. A 
significant condition of the lease was 
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that the present petitioner agreed to 
give the vacant possession of the land 
back to the Municipal Committee on 
being served with a month’s notice. He. 
was to pay rent only against written 
receipt and no oral plea that he had 
paid the rent was to be available to 


3. The definition contained in 
cpt 2 (f) of the Act, which is rele- 


ant, 

ey “rented land” means any land 
let separately for the purpose of being 
used principally for business or trade;” 


4. One of the significant aspects 
of the definition is that the land to be 
“rented land”: should have been let out 
separately as such. 
. mention the purpose of letting: The 
property described therein is, however, 
clearly 200sq. yards of land belonging 
to the Municipal Committee, Nahan. 
The learned counsel for the petitioner 
has referred me to AIR 1967 SC 773 
(Attar Singh v. Inder Kumar) in order 
to support his submission that after 
the construction of the ‘shop on it the 
property ceased to be ‘“rented land”, 
The Supreme Court while dealing with 
Section 2 (f) of the Act observed :— 

“Thus rented .-land is a piece of 
land on which there is no building — 
residential or non-residential—, but 
which has been let for business or 
trade, as in this case, for keeping a 
firewood stall” i 


5. The ending words of the ob- 
servation’ were concerned with the parti- 
cular letting out in that case for keep- 
ing a firewood stall. Nevertheless, the 
Court was while spelling out the mean- 
ing of the provision giving effect to its 
plain phraseology. What is rented out 
is to be determined as on the date when 
it is let out It has not been urged 
that on 2nd of October, 1957 what was 
leased out in terms of Ex. PA was not 
“rented land” falling within the defini- 
tion -of Section 2 (f) of the Act. Even 
after the illegal and unauthorized con- 
struction by the petitioner on the “ren- 
ted land” the nature. of what was rent- 
ed out could not be concluded to have 
|changed. It is not contended and it could 
not have been contended on behalf ‘of 
the petitioner that the land under the 
shop does not belong to the Municipal 
Committee, To such land the notification 
mentioned in Paragraph 7 of the im- 
pugned appellate judgment would be 
applicable. The vires of the notifica- 
tion is not impugned before me. Ac- 
cording to that notification the provi- 
sions of the Act have been expressly 
made inapplicable to the land owned by 
a Municipal Committee, 


6. The present case bears suffi- 
clent similarity to the one reported In 


Bardu Ram v. Ram Chander (FB) 


does not - 


A.L Re 


(1970) 72 Pun LR 431 (Sirpal Singh v, 
Parabhjot Singh). 


7. The other aspect with which 
the appellate authority dealt was that 
the present petitionér could not be held 
as. the landlord of the. respondent. 


` After scrutinizing the reasons advanced 


by the appellate authority, I am of the 
view that considering the scope of the 
definitions the assailed judgment is bas» 
ed on sound conclusions, 


8. I do not find any illegality or 


impropriety calling for later fon nee by 
‘dismissed - 


me, The petition fails but is 
without . costs. 
Revision dismissed, 


hae: 





AIR 1972 DELHI 34 (V 59 C 11) 
FULL BENCH - 
H. R. KHANNA, C. J., S. N. 
ANDLEY, S. N. SHANKAR, 
V. S. DESHPANDE AND 
V. D. MISRA, JJ. 
Bardu Ram Dhanna Ram, Appellant 
y. Ram Chander Khibru, Respondent. 
Letters Patent Appeal No. 51 of 
1968, D/- 12-10-1970, from judgment of” 
Om Parkash J., in S, A. No, 160 of 1968, 
D/- 22-2-1968. ` . 


. Slum Areas (Improvement and 
Clearance) Act (96 of 1958), Preta 19 


. (As amended by Act 43 of 1964) — 


Tenant — Meaning .— The word 
“tenant” in Section 19 inctłudes a per- 
son in occupation of the tenanted pre- 
mises even though a decree or order 
for eviction has been obtained against . 
him. (X-Ref:— Houses and Rents — 
Delhi Rent Control . Act (59 of 1958), 
Section 2 (1)) S. A. No. 160 of 1968, 
ae 22-2-1968 (Delhi) Affirmed; Case 

(Para 14) 


True construction of several sub- 
gections of Section 19 as well as the 
object of the Act lead to the inference 
that even a person, against .whom any 
decree or order for eviction from the 
premises in dispute has been obtained, 
is a tenant for the purpose of Section 
19. There is nothing in the context of 
Section 19 that the word “tenant” as 
used in sub-sections (1) and (4) of that 
section was intended to have different 
meanings. The definition of “tenant” 
under Section 2 (1) of the Delhi Rent 
Control Act cannot be applied to See- 
tion 19 of the Slum Areas Act. 

(Paras 12, 13, 14) 

Cases Referred: Chronological Paras 
(1970) 1970 Ren C..R. 519 = 1970 
Ren CJ 899, C. R. Abrol v. 
Administrator under the Slum 

Areas {7 


KO/KO/F527/71/DVT/BNP. f 


1972 


(1967) ATR 1967 SC 465 (V 54) 
== (1967) 1 SCR 489, Raghubans 
Narain Singh v, Uttar Pradesh 
Government 12 
(1967) AIR 1967 SC 600 V 54) . 
= (1967) 2 SCR 138, Vijendra . 
Nath v. Jagdish Rai Agarwal 16 
1966) AIR 1966 SC 1003 (V 53) 
=(1966) 2 SCR 544, Lakhmi 


Chand v. Kauran Devi 8, 10 
(1964) 66 Pun LR 886 = ILR. 
- (1964) 2 Punj 470, Smt. Kau- . | 
ran Devi v. Lakhmi Chand 9,41 


(1961) AIR 1961 SC 1602 (V 48) 
= (1962) 2 SCR 125, Jyoti Per- 
shad v. Union Territory of Delhi 13 
(1960) AIR 1960 SC 137 V 47) 
= (1960) 1 SCR 890, Satyanara- 
yan arayan Hegde v.- 
Mallikarjun Bhavanappa Tiru- 


male - 
(1959) AIR 1959 SC 198 (V 46) 
= 1959 SCR 1287, Siraj-ul-Haq 
Khan v. Sunni Central Board of 
Waqf, U. P. 13 


13 


H. R. Khanna, for Appellant; S.. 


N. Mehta, for Respondent. 

H. R. KHANNA, C. J.:— The short 
question, which arises for determination 
in this appeal and the six other con- 
nected cases which have been referred 
to the Full Bench, is whether a per- 
son, against whom any decree or order 
` for eviction from the premises in dis- 
pute has been obtained, is a tenant for 
the purpose of Section 19 of the Slum 
Areas (Improvement and Clearance). Act, 
1956 (No. 96 of 1956) (hereinafter re- 
ferred to as the Slum Areas Act): The 
circumstances, in which the question 
has arisen in the instant appeal, would 
be detailed hereafter. It-is not neces- 
sary to give the facts of the other 
cases and the learned counsel for the 
parties in those cases have confined 
their arguments to the legal question 
reproduced above. 


2. Badru aoe appellant In the 
fostant appeal is the owner of house 
No. 11675 situated in Sat Nagar, Karol 
Bagh, New Delhi. Ram Chander res- 
pondent was a tenant under the appel- 
lant of one room in that house on` a 
monthly rent of Rs. 21/-. The appel- 
lant filed an application under Section 
14 of the Delhi Rent Control Act, 1958 
(59 of 1958) for eviction of the respon- 
dent from the above mentioned room 
and obtained an order of eviction on 
June 3, 1964. The appeal of the res- 
pondent against the order of eviction 
was dismissed by the Rent Control Tri- 
bunal on November 23, 1964. The pre- 
mises being in a slum area the appel- 
lant applied to the competent authority 
under Section 19 of the Slum Areas Act 
for permission to execute the order: of 
eviction. The said application was dis- 
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missed by the competent authority. on 
March on 1965 on the ground that the 
respondent was a poor man and, if evict- 
ed, would create a slum elsewhere. 
On April 11, 1966- the appellant filed 
the suit, out of which the present ap- 
peal has arisen, for recovery of posses- 
sion of the room in question and Rupees 
497/- as damages for use and occupa- 
tion for the period from April 10, 1965 
to March 31, 1966 at the rate of Rs. 
21/- per mensem. It was alleged by 
the appellant that on the passing of the 
eviction order on June 3, 1964 the res- 
pondent had ceased to be a tenant and 
had become a trespasser and as such 
was liable to be evicted and to pay 
damages for use and occupation of the 
room. 


3. The respondent denied that 
he had ceased to be a tenant on the 
passing of the order of eviction and 
that his possession had become unlaw-: 
ful. The plea of the respondent was 
that he continued to be a tenant of the 
room in question despite the order of 
eviction and that he was not liable to 
be dispossessed therefrom or to pay any 

ages. An objection was raised on 
behalf of the respondent that the ap- 
pellant having not obtained prior per- 
mission of the competent authority as 
required by Cl. (a) of sub-sec, (1) of S. 
19 of the Slum Areas Act for the insti- 
tution of ee suit, the same was not 
maintainable. Another plea taken was 
that the Civil Court had no jurisdiction 
to try the suit in view of the provi- 
rea of Section 37-A of the Slum Areas 

ct. š 


4. The trial Court held that the 
respondent, against whom an order of 
eviction had been made, ceased to be 
a tenant within the meaning of Section 
19 of the Slum Areas Act and the juris- 
diction of the Civil Court to entertain 
suit for possession against the respon- 
dent was not barred. It was further held 
that S. 37-A of the Slum Areas Act did 
not bar the jurisdiction of the Civil Court 
to try the suit. As the respondent was 
found to be a trespasser in occupation 
of the room, he was held to be liable 
to pay damages for use and occupation 
at the.rate of Rs. 21/- per mensem. 
The trial Court accordingly awarded a 
decree for possession of the room in 
question and for recovery of Rs. 497/-. 
On appeal the learned Additional Dis- 
trict Judge affirmed the findings of the 
trial Court. In second appeal the learn- 
ed Single Judge .held that the word 
“tenant” used in Section 19 of the Slum 
Areas Act includes a person against 
ponm a decree or order of eviction has 
been passed. The case Tan: according- 
ly, held to fal within the four cor- 
ners of we above provision of law. 
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Suit for obtaining a decree for posses- 
sion of the room in question, it was 
observed, could not be instituted against 
the respondent without the permission 
in writing of the competent authority. 
As no such permission had been ob- 
tained, the suit for recovery of posses- 
sion was held to be not maintainable. 
The contention that the Civil Court had 
no jurisdiction to try the suit because of 
the provisions of Section 37-A of the 
Slum Areas Act. was repelled. The 
protection afforded by Section 19, it 
was further held, did not extend to 
suits for .recovery of damages or rent 
In the result the decree for recovery 
of Rs. 497/- was maintained but the 


suit for recovery of possession of the, 


room was dismiss 


5. The present appeal under Cl. 10 
of the Letters Patent was thereafter 
filed after the requisite certificate had 
been granted by the learned Single 
Judge, 

6. When the appeal came up for 
hearing before Dua, C. J. and 
kar J. On December 11, 1968 it. w 
ordered to be placed before a larger 
Bench as- the construction of the word 
“tenant” in Section 19 of the Slum 
Areas Act was regarded to be of con- 
siderable importance. The matter there- 
after came up for hearing before Dua, 

. J., Shankar and Deshpande JJ. and 
by their order dated March 24, 1969 
they directed that it should be heard 
by a still-larger Bench. 


T The Slum Areas Act was 
amended by the Slum Areas (Improve- 
ment and Clearance) Amendment Act, 
1964 (Act 43 of 1964). Section 19 of 
the Act, as it stood before the amend- 
ment, read as under:— 


"19. (1) Notwithstanding anything 
contained in any other law for the time 
being in force, no person who has ob- 
tained any decree or order for the evi- 
ction of a tenant from any building in 
a Slum Area shall be entitled to ex- 
ecute such decree or order except with 
the previous permission in writing of 
the competent authority. 


(2) Every person desiring to obtain 
the permission referred to in’ sub-sec- 
tion (1) shall make an application in 
writing to the competent authority in 
such form and containing such particu- 
Jars as may be prescribed 


(3) On receipt of such application 
the competent authority, after giving an 
opportunity to the tenant of being heard 
and after making such summary inauiry 
into the circumstances of the case as 
jt deems fit, shall be order in writing 
elther grant such permission or refuse 
to grant such permission. 
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(4) Where the competent authority 
refuses to grant the permission he shall 
record a brief statement of the reasons 
for such refusal and furnish a copy. 
thereof to the applicant.” > 

As a result of the amendment made 
by Act 43 of 1964, the section reads 
as under:— 

“19. (1) Notwithstanding anything 
contained any other law for the time 
being in force. no person shall except 
with the previous permission in writ- 
ing of the competent authoritvy— 


(a) institute, after the commence- 
ment of the Slum Areas (Improvement 
and Clearance) Amendment Act. 1964, 
any suit or proceeding for obtaining 
any decree or order for the eviction of 
a tenant from any building or land in 
a Slum Area; or 

(b) where any decree or order is 
obtained in any suit or proceeding in- 
stituted before such commencement for 
the eviction of a tenant from any build- 
ing or land in such area, execute such 
decree or order. 


(2) Every person desiring to obtain 
the permission referred to in sub-section 
(1) shall make an application in writ- 
ing to the competent authority in such 
form and containing such particulars as 
may be prescribed. 


(3) On receipt of such application, 
the competent authority, after giving an 
opportunity to the parties of being 
heard and after making such summary 
inquiry into the circumstances of the 
case as it thinks fit shall be order in 
writing. either grant or refuse to grant 
such permission. 

(4) in granting or refusing to grant 
the permission under sub-section (3), 
the competent authority shall take into 
account the following factors. namely:—~ 

(a) Whether alternative accommoda- 
tion within the means of the tenant 
would available to him if he were evict- 


ed: 

(b) Whether the eviction is in the 
interest of improvement and clearance 
of the Slum Areas: 

(c) Such other factors, if any, as 
may be prescribed, 

(5) Where the competent authority 
refuses to grant the permission. it shall 
record a brief statement of the rea- 
sons for such refusal and furnish a 
copy thereof to the applicant.” 

Section 19 of the Slum Areas Act, 
as it stood before the amendment, bar- 
red the execution of a decree or order 
for eviction of a tenant from property 
situated in a slum area without permis- 
sion of the competent authority. As a 
result of the amendment, the protection 
has been extended to the tenants of 
such property even against the ata 
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tution of a suit or proceeding after the 
amendment, It:is therefore, obvious that 
after the amendment made by Act 43 of 
1964, no suit or other proceeding ‘can 
be instituted against a tenant of pro- 
perty situated in a slum area without 
the requisite permission. Where the 
permission is refused, the question of 
making a decree or order for eviction 
and of the execution of the same would 
not arise because the suit or proceed- 
ing would itself be not maintainable. 
Clause (a) of sub-section (1) of Section 
-19 would act as a bar to the maintain- 
ability of such a suit or proceeding, 
while clause (b) of sub-section (1) of Sec- 
tion 19 would remain confined to only 
. those cases wherein decrees or orders 
for eviction „from properties in slum 
areas were obtained in suit or proceed- 
ings instituted before the amendment 
made by Act 43 of 1964. 


8. Section 19 (1) (a) of the 
Slum Areas Act would plainly be 
attracted when a suit or proceeding is in- 
stituted for eviction of a ténant in 
occupation of property situated in. Slum 
Areas in cases where no previous order 
for eviction has been obtained against 
such a tenant. The question, with 
which we are concerned in these cases, is 
whether the above provision would also 
apply to a suit or proceeding for evic- 
tion of a person who was in occupa- 
tion as tenant of 
slum area ’ and 
a decree or order for 
been obtained but who has not 
been evicted from the property in ex- 
ecution. of the decree or order. This 
would depend upon the meaning of 
the word “tenant” and upon the answer 
to the question whether the “tenant” 
in Section 19 of the Slum Areas Act 
includes a person against whom an 
order for eviction has already been ob- 
tained. The word “tenant” has not been 
defined in the Slum Areas Act. The 
definition. as given in Section 2 (1) of 
the Delhi, Rent Control Act, reads as 
under:— i : 


(1) ‘Tenant’ means any person by 
whom or on whose account or behalf 
the rent of any premises is, or but for 
a special contract would be. payable and 
includes a sub-tenant and also any per- 
son continuing in possession after the 
termination of his tenancy but shall not 
include any person against whom any 
order or decree for eviction has been 
made;” ` . cee 

The contention. which has been ad- 
vanced- on behalf of the landlords. “is 
that in the ansence of any definition of 
the word “tenant” in the Slum Areas 
Act, the definition. as given in Section 
2 (1) of the Delhi Rent Control Act, 
holds good for the purpose of Section 
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19 of the . Slum Areas Act. As the 
“tenant”, according to the above defini- 
tion, does not include any person 
against whom any order or decree for 
eviction has been made, a suit against 
such’ a person. it is urged, would not 
attract the provisions of Section 19 of 
the Slum Areas Act. Considerable re- 


liance has also been placed upon the 


decision of their Lordships of the Sup- 
Teme Court in the case of Lakhm? 
Chand v. Kauran Devi, AIR 1966 SC 
1003. As the above decision is the 
sheet-anchor of the arguments advanced 
‘on behalf of the landlords, it would 
be necessary to give the details leading 
to that decision. 


9. One Mehtab Singh was the 

I of a building situate in Gali 
Rajan, Delhi. Lakhmi Chand Khemanf 
appellant was a tenant under Meh- 
tab Singh in respect of vertical accom- 
modation in the building. On June 3, 
1955 Mehtab Singh filed a suit under 
the Delhi and Ajmer Rent Control Act, 
1952 against the appellant for his eject- 
ment. The said suit was decreed on 
October 11, 1956. The appellant 
an appeal against that decree 
was dismissed on March 27, 1957. 
appellant thereafter moved the 
Court in revision but here also 
unsuccessful. On February 8, 1957 the 
Slum Areas Act came into force in 
Delhi by notification under Section 3 of 
that Act. The area, in which the above- 
mentioned building was situate. was de- 
clared slum area. Mehtab Singh filed’ 
an application under Section 19 of the 
Slum Areas Act for permission to ex- 
ecute the decré but the application was 
dismissed by the competent authority 
on September 12, 1957. Appeal filed 
by Mehtab Singh was rejected by the 
appellate authority on January 7, 1958. 
Mehtab Singh sold the building%to Kau- 
ran Devi respondent on August 21, 
1961. On March 28, 1962 the respon- 
dent filed a suit against the appellant 
for possession of the rooms in the latter’s 
The case of the respondent 
was that in view of the ejectment de 
cree against the appellant of October 
11, 1956. his possession of the rooms 


was unauthorised and he was a tres- 
passer. In defence the appellant con- 
tended that Section 19. of the Slum 


Areas Act barred the suit and also that 
Civil Court had no jurisdiction to en- 
tertain it in view of Section 50-of the 
Delhi Rent Control Act. 1958. The 
Subordinate Judge hearing the suit 


framed the following issues:— 


(1) Whether the plaintiff is the 


-owner of the premises in suit? 


(2) Whether the defendant is in un- 
authorised occupation of the premises 
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in dispute and is not a tenant in the 
same ? 

(3) Whether the suit is barred under 
Section 19 of the Slum Areas (Clea- 
rance and Improvement) Act, 1956 ?- 


(4) Whether the 
jurisdiction to try this: suit? 

(5) Relief. 

On the first issue, the Subordinate 
Judge held that thé ‘respondent had 
proved the ownership of the premises, 
While dealing with issues 2 and 3, the 
Subordinate Judge observed that the 
Teal question was whether the appel- 
lant was a tenant. He referred to the 
definition of the word “tenant” in Sec- 
tion 2 (1) of the Delhi Rent Control 
Act and observed that the words “order 
or decree for eviction” in that defini- 
tion meant an executable decree or 
order. As the prescribed authority 
under the Slum Areas Act had refused 
permission to Mehtab Singh to execute 
his decree, the decree was held to be 
not executable. The finding, accord- 
ingly, was that the appellant continued 
to be a tenant under Mehtab Singh, and 
after the purchase of the property by 
the respondent he became her tenant. 
As it was not disputed that if the ap- 
pellant was a tenant, the Civil Court 
had no jurisdicti on to entertain the 
suit in view of Section 50 of the Delhi 
Rent Control Act, the Subordinate 
Judge dismissed the suit for want of 
jurisdiction. The respondent appealed 
against the judgment to the High 
Court. The High Court as per judg- 
ment reported in Smt. Kauran Devi v. 
Lakhmi Chand, (1964) 66° Pun LR 886, 
held that the definition, of the word 
“tenant” as given in Section 2 (1) of 
the Delhi Rent Control Act applied even 
held that the definition of the word 
“tenant” as given in Section 2 (1) of 
the Delhi Tient Control Act applied 
even though the decree in ejectment 
had ceased to be executable. Section 
50 of the Delhi Rent Control Act was 
held not to take away the Subordinate 
Judge’s ‘jurisdiction to try the respon- 
dent’s suit, for the appellant was no 
longer a tenant. after the decree of 
October 11, 1956 directing his eviction. 
The appeal of the respondent was al- 
lowed by the High Court. The judg- 
ment and decree of the Subordinate 
Judge were set aside and the case was 


remitted back to the trial Court for ` 


further proceedings in accordance with 
Jaw. 


10. The appellant went up with 
special leave to the. Supreme Court 
against the above decision of the High 
Court. After observing that the only 
point, 
cided, 
Judge 


was whether the Subordinate 
had jurisdiction to try the suit, 
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which the High Court had de- 
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their Lordships dealt with the de- 
finition of the word “tenant” as given 
in Section 2 (1) of the Delhi Rent Con- 
trol Act and held that it would not 
be affected by the Slum Areas? Act, 
Sarkar, J.. as he then was, who spoke 
for the Court: observed: 


“It is pertinent to observe that, not- 
withstanding this, the latter Act ‘(Act 
59 of 1958) excluded from the defini- 
tion of ‘tenant’ one who had suffered an 
ejectment decree. Obviously, the Act of 
1958 did not contemplate that the Slum 
Areas Act would in any way affect the 
definition of tenant contained in it. No 
question as to what the rights of a 
tenant against whom a decree in eject- 
ment has been passed in view of Sec- 
tion 19 of the Slum Areas Act are, 
arises in this appeal the only point be- 
ing whether he is a tenant within the 
Act of 1958 so as to oust the jurisdic- 
tion of a Civil Court to entertain the 
suit. We think he is not, for Sec- 
tion 2 (1) of the Act of 1958 must be 
read by itself and its meaning cannot 
be affected by any consideration deriv- 
re from Section 19 of the Slum Areas 

__ Section 50 of the Delhi Rent Con- 
trol Act was held not to bar the suit 
as the appellant was found to be not 
a tenant. In the result the appeal was 
dismissed. - 


It would appear from the resume 
of facts of Lakhmi Chand’s case AIR 
1966 SC 1003 that all that was decided 
in that case was that a person against 


whom an order for eviction had been . 


made would not be a tenant for the 
purpose of the Delhi Rent Control Act, 
and that the definition of the tenant 
in this respect would not be affected by 
Section 19 of the Slum Areas Act and 
a suit for possession against such a 
person would not be barred by Sec- 
tion 50 of the Delhi Rent Control Act, 
No opinion was expressed and their 
Lordships did not decide the question 
as to what would be the rights under 
Section 19 of the Slum Areas Act of a 
person against whom an order of eject- 
ment has been made. . their 
Lordships expressly refrained from ex- 
pressing any opinion on that point as 
it was found not to arise in the appeal. 
This is clear from the following ob- 
servations :—~ 


“No question as to what the rights 
of a tenant against whom a decree in 
ejectment has been passed in view of 
Section 19 of the Slum Areas Act are, 
arises in this appeal ............ 

It was further observed :— 


“As we mre earlier stated, we are 
not concerned in this appeal with any 
question asg to the protection given by 
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the Slum Areas Act to tenants, nor as 
to the result of the application of both 
the Acts to a particular case,” 

The matter with which we are concern- 
ed in these cases is not whether a per- 
son against whom an order for’ eviction 
has been made is a tenant for the pur- 
pose of the Delhi Rent Control Act, 
but whether he is a tenant for the 
purpose of Section 19 of the Slum 
Areas Act. So far as that question is 
concerned, the decision of the Supreme 
Court in Lakhmi Chand’s case, in our 
onnon, can be of no avail to the land- 
ords. 

11. Before parting with Lakhmi 
Chand’s case, we may also deal with the 
judgments of the High Court in that 
case both before and after the decision 
of the case by the Supreme Court, as 
reference has been made to those judg- 
ments on behalf of the landlords. - The 
judgment of the High -Court, as report- 
ed in (1964) 66 Pun LR 886, shows that 
the Court expressed no opinion with 
regard to the meaning of the word 
“tenant” 
Slum Areas Act as is apparent from 
the following observations in para. 9 of 
the judgment :— 

“The word ‘tenant’ it may be re- 
called, has not been defined by this Act 
and we are not called upon to express 
our opinion on the scope, effect and. 
meaning of this word as used in Sec- 
tion 19, as indeed no arguments were 
addressed on this aspect.” 

After remand the above case of 
Lakhmi Chand was decreed by the 
trial Court and its decision was affir- 
med by the first appellate Court as well 
as by the High Court. The judgment 
of the High Court is dated December 12, 
1968 and its perusal shows that the 
Court did not express any opinion on 


the meaning of the word “tenant” as 


used in Section 19 of the Slum Areas 
Act. It was merely observed that the 
question had arisen and had been re- 
ferred to a larger Bench in Badru Ram 
v. Ram Chander ete. {i e. the instant 
appeal). It would thus follow that 
the question as to what meaning should 
be placed upon the word “tenant” in 
Section 19 of the Slum Areas Act is 
still at large and has not been decided 
in Lakhmi Chand’s case. The land- 
lords consequently cannot derive any 
assistance from that judgment. 

12. Coming to the argument ad- 
vanced on behalf of the landlords that 
the word “tenant” in Section 19 of the 
Slum Areas Act should have the same 
meaning as is given in Section 2 (1) of 
the Delhi Rent Control Act and that 
it should not include a person against 
whom an order or decree for eviction 


has been made, we find. that there is 


Bardu Ram v; Ram- Chander (FB) 


as used in Section 19 of the | 
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something inherent in the language of 
Section 19 which militateg against . the 
acceptance of the above argument. Ac- 
cording to clause (b) of sub-section (1) 
of Section 19, where any decree or 
order is obtained in any suit or pro- 
ceeding instituted before the commence- 
ment of the Slum Areas (Improvement 
and Clearance) Amendment Act, 1964, 


for the eviction of a tenant from 
any building or land in a sium 
area, no person shall execute such 


decree or order, except with the previ- 
ous permission in writing of the com- 
petent authority. According to sub- 
section (2) of that section, a person de- 
siring to obtain permission -shall have 
to apply in writing to the competent 
authority on the prescribed form. Sub- 
section (3) provides for the procedure 
to be allowed by the competent autho- 
rity while granting the permission. Sub- 
section (4) lays down the criteria which 
have to be kept in view by the com- 
petent authority while granting or re- 
fusing to grant the permission, A cri- 
terion given in clause (a) of that sub- 
section is whether alternative accom- 
modation within the means of the tenant 
would be available to him if he were 
evicted. The use of the word “tenant” 
in that clause, which also covers cases 
mentioned in clause (b) of sub-section (1) 
makes .it manifest that the intention of 
the legislature was that the ‘tenant’ 
would include a person against whom 
a decree or order for eviction has been 
obtained. If the word “tenant” were 
not to include a person against whom 
a decree or order for eviction had been 
obtained, the use of the word “tenant” 
in clause (a) of sub-section (4) would 
be inexplicable when applying that 
clause .t6 cases covered by clause (b) 
of sub-section (1) of Section 19. It also- 
cannot be said that the word “tenant” 
as used in sub-section (1) has a con- 
notation different from that of the word’ 
“tenant” used in sub-section (4) of 
Section 19. It is a well-settled rule of . 
construction that where the legislature 
uses the same expression in the same 
statute at two places or more than the 
same interpretation. should be given to 
that expression unless i context re~ 
quires otherwise. (See inthis connec- 
tion Raghubans Narain Singh v. Uttar 
Pradesh Govt, AIR 1967 SC 465). 
There is nothing in the context of Sec- 
tion 19 that the word “tenant” as 
in sub-sections (1) and (4) of Sec- 


- tion 19 was intended to have different 


meanings, 

13. The matter can also be look- 
ed at from another angle. The object 
of the Delhi Rent Control Act inter 
alia is to control evictions, The pre- 
amble of the Slum Areas Act shows 
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that it was intended to afford further 
protection to the tenants living in slum 
areas from eviction, An essential object 
of the Slum Areas Act is to enable the 
poor, who have no other place to go to 
and who, if they were evicted, to re- 
main in their dwellings until provi- 
sion is made . from a better life for 
them elsewhere. (see in this connection 
Jyoti Pershad v. Union Territory of 
Delhi. AIR 1961 SC 1602). It was ob- 
served in that case:— 


“The Act, no doubt, looks at the 
problem not from the point of view of 
the landlord, his needs, the money he 
has sunk in the house and the possible 
profit that he might make if the house 
were either let to other tenants or .was 
reconstructed and let out, but rather 
from the point of view of the tenants 
who have no alternative accommodation 
and who would be stranded in the open 
if an order for eviction were passed. 
The Act itself contemplates eviction 
in cases where on the ground of the 
house being unfit for human habitation 
it has to be demolished either singly 
under Section 7 or as one of a block 
of buildings under Chapter IV. So long 
therefore as a building can,. without 
great detriment to health or safety, 
permit accommodation, the policy of 
the enactment would seem to suggest 
that the slum dweller should not be 
evicted unless alternative accommoda- 
tion could be obtained for him.” 

To accept the contention advanced on 
behalf of the landlords and to construe 
the word “tenant” so as not to include 
a person against whom a decree or 
order. for eviction has been obtained 
would have the effect of setting at 
naught the protection afforded to such 
persons by clause (b) of sub-section (1) 
of Section 19 of the Act. The inevitable 
consequence of the acceptance of that 
contention would be that though a land- 
lord cannot evict his tenant in execu- 
tion of a decree or order for eviction 
without the, permission of the compe- 
tent authority. he may circumvent the 
above protection afforded to the 
tenant by filing a separate suit for pos- 
session after obtaining the eviction order 
or decree. The protection to the tenant 
would thus become illusory and the 
provision of law containing such protec- 
tion would be rendered nugatory. Such 
a construction, which would necessarily 
defeat an essential object of tbe sta- 
tute, in our opinion, should be avoid- 
ed. When a question arises about the 
construction of a word or expression 
in a statute, the Court should lean in 
favour of the construction which sub- 
serves and effectuate the dominant pur- 
pose of the legislation rather than that 
which has the effect of frustrating and 
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thwarting that purpose. The office of 
all the Judges is always to make such 
construction as shall suppress the mis- 
chief. and advance the remedy, and to 
suppress subtle inventions and evasions 
for continuance of the mischief, and 
pro private comodo, and to add force 
and life to the cure and remedy, ac- 
cording to the true intent. of makers of 
the Act, Pro bono publico. (See in this 
connection Maxwell on The Interpreta- 
tion of Statutes, Twelfth Edition page 
40). It has been observed on page 45 
of that book: 

“If the choice is between two in- 

terpretations, the narrower of which 
would fail to achieve the manifest pur- 
pose of the legislation, we should avoid 
a construction which would reduce the 
legislation to futility and should rather 
accept the bolder construction based on 
the view that Parliament would legis- 
late only for the purpose of bringing 
about an effective result.” 
It is well settled that in construing the 
provisions of a statute courts should be 
adopt a construction which 
tends to make any part of the statute 
meaningless or ineffective; an attempt 
must always be made so to reconcile 
the relevant provisions as to advance 
the remedy intended by the. statute. 
(See in this connection Siraj-ul-Haq v. 
S. C. Board of Waqf, U. P., AIR 1959 
SC 198). In the case of Satyanarayan 
Laxminarayan -Hegde v. Mallikarjun 
Bhavanappa Tirumale, (1960) 1 SCR 890 
= (AIR 1960 SC 137), the Supreme 
Court while dealing with legislation con- 
ferring further protection on the 
tenants, observed: 

“In interpreting provisions of such 
beneficial legislation the Courts always 
lean in favour of a that interpretation 
which will further that beneficial pur- 
pose of that legislation,” 

14, Keeping in view the object 
and the scheme of Section 19 of the 
Slum Areas Act, as made manifest by 
its provisions, we are of the opinion 
that the word “tenant” in that section 
includes a person in occupation of the 
tenanted premises even though a decree 
or order for eviction has been obtained 
against 

15. Reference has been made to 
some cases wherein the word “tenant” 
has been held to include an ex-tenant. 
It is not necessary to refer to those 
eases as.the word “tenant” was constru- 
ed in those cases in the context of the 


‘ statutory provisions mentioned in those 


cases, 


16. Reference has been made on 
behalf of the landlords to the case of 
Vijendra Nath v. Jagdish Rai Aggarwal, 
AIR 1967 SC 600. Although there was 
reference to Section 19 of the Slum 
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Areas Act in that case, the question, 
which arose for determination, was a 
previous application. It was held that 
the subsequent application must be re- 
garded as continuation of the proceed- 
ings started on the prior application 
and that the amendment made in Sec- 
tion 19 did not affect the pending pro- 
ceedings. The -above case has obvious- 
ly no bearing on the point which has 
been referred to the Full Bench, 

17. Another case, upon which 
reliance has been placed by the land- 
lords. in C. R. Abrol v, Administrator 
under the Slum Areas 1970 Ren CR 519 
(Delhi). What was decided in that case 
was that the competent authority while 
dealing with an application under Sec- 
tion 19 of the Slum Areas Act is bound 
to make a preliminary inquiry into 
existence of relationship between the 
landlord and tenant. No question arose 
in that case as to what is the connota- 
tion of the word “tenant” and the Court 
did not decide this matter. As such, 
the said case can also be of no help to 
the landlords. 


18. (The instant appeal and 
connected cases shall now be posted 
for hearing and decision in the light of 
their facts and the question of law de- 
cided above the costs shall abide the 


event, 
Order accordingly. 
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AIR 1972 DELHI 41 (V 59 C 12) 
vV. S, DESHPANDE, J. 

Diwan Chand Karam Chand 
Khanna. Appellant v, Tirath Ram Jassa 
Ram, Respondent. 

Second Appeal No. 132-D of 1909, 
D/- 23-8-1971, from order of G C 
Suri Rent Control Tribunal, Delhi,” D/- 
fl1-3-1964. 

(A) Houses and Rents — Delhi Rent 
Control Act (59 of 1958), Sections 9 
(2), 6 — Standard rent for premises — 
While determining standard rent of 
premises actual cost of its construction 
cannot be over-looked. 


The primary rule laid down by 
Section 9 (2) is that the Controller has 
to fix the standard rent at an amount 
which appears to him to be reasonable 
having regard. to the provisions of Sec- 
tion 6. The expression “having regard 
to”. means that while determining stan- 
dard rent of premises of three storey- 
ed building consisting’ of shops on 
ground for the Controller must ‘take 
inta -cesunt the provisions of Section 
6 (b) (2) (b) in fixing the standard rent 
and must be satisfied that the amount 


, KO/LO/F558/71/SSG 


(Deshpande J.) ([Prs. 1-2] Delhi 41 


arrived at in accordance with Section 
6 (B) (2) (b) is a reasonable one be- 
fore he can fix it as the standard rent. 
The opinion of the Controller as to 
what is the reasonable amount to be 
fixed as standard rent under Section 9 
(2) and what is the reasonable cost of 
construction under Section 6 (B) (2) (b) 
is ordinarily to be based on the actual 
cost of construction unless the Control- 
ler can justify departure from the ac- 
tual cost of construction for some spe~ 
cial reasons. Mode of determining ac- 


tual cost of construction of premises 

indicated. (Paras 5, 6) 
(B) Evidence Act (1872), Section 45 - 

— Opinion of experts — Opinion of 


architect in respect of cost of construc- 
tion of premises — Value of. 


The architects may be experts for 
the purpose of designing and building 
house, but they are not - experts for 
the purpose of giving opinion as to 
what would be the cost of construction 
in a particular year without any data 
about the prices of materials and wages 
prevalent in that particular year. AIR 
1971 Delhi 240, Followed. (Para 8) 

(C) Houses and Rents — Delhi Rent 
Control Act (59 of 1958), Section 39 — 
Second appeal Interference with 
findings as to standard rent. 

When the lower courts allowed in- 
admissible evidence to become the basis 
of their findings as to the standard 
rent by misconstruing Section 6, the 
findings were vitiated and must be set 


aside. (Para 11) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 Delhi 240 (V 58) = 


C. W. No. 600 of 1970, D/- 27-11- 


1970, Said-ud-Din v. Mahabir 
Singh 8 
Mandan Bhatia, for Appellant; 


D. D. Dhawan. for Respondent. 

JUDGMENT :— This second appeal 
by the appellant-landlord is filed under 
Section 39 of the Delhi Rent Control 
Act, 1958, hereinafter called the Act, 
against the order of the Rent Control 
Tribunal confirming with some modi- 
fication the determination of the stan- 
dard rent for the premises occupied by 
the respondent-tenant. 

2. The premises were leased by 
the landlord to the tenant on the 14th 
of May, 1956. The application of the 


‘tenant for the fixation: of the standard 


rent was made-under Section 9 (1) of 
the Act. Section 9 (2) of the Act re- 
quires that “in fixing the standard rent. 
of any premises, the Controller shall 
fix an amount which appears to him to 
be reasonable having regard to the 
provisions of Section 6 and the cir-. 
cumstances of the case.” As the pre- 
mises were a shop, the standard rent 
thereof had to be determined accord- 
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ing to the criteria laid down in Sec- 
tion 6 (B) (2) (b) of the Act Le, “cal- 
culated on the basis of 74 per cent, ‘per 
annum of the aggregate amount of the 
reasonable cost of construction and the 
market “price of the land comprised in 
the premises on the date of the com- 
mencement of the construction.” This 
is the rule to be followed by the Con- 
troller in the first instance. If however, 
this rule cannot be followed, then an 
alternative rule is laid down in Sec- 
tion 9 (4) in the following words :— . 


“9 (4): Where for any reason it is 
„not possible to determine the standard 
“rent of. any premises on the principles 
set forth under Section 6, the Control- 
ler may fix such rent as would be rea- 
sonable having regard to the situation, 
locality and condition of the, premises 
and the amenities provided therein and 
where there åre similar or nearly simi- 
Jar premises in the locality, having re- 
gard also to the standard rent payable 
in respect of such premises.” 


3. Shri Shiv Charan Dass Bajaj, 
Additional Controller’ who first dealt 
with the application was of the view 
that it was not possible to determine 
the standard rent of these premises 
under Section 6 of the Act in the ab- 
sence of sufficient evidence and, there- 
fore, he determined the standard rent 
under Section 9 (4). The Rent Control 
Tribunal Shri P, S. Pattar was, how- 
ever, of the view that even if evidence 
was not. sufficient for determining the 
standard rent under Section 6. a fur- 
ther opportunity should be given to 
the parties to produce such evidence. 
He, therefore, remanded the case for 
a fresh determination of the standard 
rent. The order of remand seems to 
have created the impression that the 
rent must be determined under Sec- 
tion 6 of the Act. The Additional Con- 
troller Shri P. C. Saini, therefore, pro- 
ceeded to do so. He found that 
construction of the premises commenc- 
ed before 5-11-1942 and the electric 
connection to the building was given 
im 1944. 


Accepting the evidence of Ramesh 
Chander, RW 5 he held that the build- 
ing was constructed in 1943-44. There 
was no evidence about the cost of con- 
struction of this 
Nor was there : any evidence as to 
what was the cost of construction of 
‘such a building in the year 1943-44. 
The only evidence was that of the 
schedule of the rates of building work 
issued by the Central Public Works De- 
partment in two years, namely, 1935 
and 1950. ‘The Controller thought that 
the rates of 1935 were too low as com- 
pared with the prices prevailing in 
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particular building.” 
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1943-44 and that the rates of 1950 could 
serve as a better guide. He, therefore, 
accepted the assessment of Rs, 1,440/- 
made by AW 1 Jugal Kishore on the 
basis of the schedule of rates of the 
Central Public Works Department for 
the year 1950, as to the cost of construc- 
tion of the super structure of the pres 
mises as correct, 


4, No evidence was. available 
regarding the market price of the land 
comprising the premises for the year 
1943-44 or 1942-43. Phool Chand, RW 
4 purported to assess it at the rate of 
Rs, 240/- per square yard on the basis 
of the market price of 1947. The Con- 
troller observed that this assessment 
appears to be without any basis. He 
nevertheless thought that the premises 
being a part of a three storeyed build- 
ing, the rate of Rs. 250/- per square 
yard, if divided by three, gave a rate 
of Rs, 80/- per square yard for the 
land comprising the premises which 
consisted of a shop on the ground floor. 
The Controller, therefore, calculated the 
cost of the superstructure to be Rs. 
1,440/-, that of the land to be Rs. 1,620/~ 
and thus the round total to be Rs. 3, 200/- 
He worked out the standard rent to 
be Rs. 20/- per month, that is, Rs. 240/~ 
per annum which was 74 per cent. of 
the above total. The Rent Control 
Tribunal Shri C. G. Suri accepted the 
basis on which the Controller had pro- 
ceeded but modified some details of 
his reasoning and varied the standard 
rent to Rs. 23/- per month. 


5. The second appeal lies only 
on a “substantial question of law’. If 
the basis on which the Controller and 
the Tribumal have proceeded is held 
to be ın accordance with Section 8 then 
this ecourt would have no jurisdiction 
to question the finding of the Tribunal 
inasmuch as it is not for me to re 
appreciate the evidence. Unfortunate~ 
yy the Controller as well as the Tribu- 

al have proceeded on an entirely 
wrong view of Section 6 (b) (2) (b) of 
the Act and I am, therefore, constrain- 
ed to interfere. The true construction 
of Section 6 (b) (2) (b) read with Sec- 
tion 9 (2) on the one hand and with 
Section 9 (4) on the other hand, ace 
cording to me, is as follows:— 


“The primary rule laid down 
Section 9 (2) is that the Controller has 
to fix the standard rent at an amount 
which appears to him to be reasonable 
having regard to the provisions of S. 
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at in accordance with Section 6- (B) (2) 
(b) is a reasonable one before he can 
it as the standard rent. The crite- 
ria laid down by Section 6 (B) (2) b) 
are two-fold, namely, (a) the reason- 







the premises, the later being ascertain- 
ed as on the date of the commencement 
of the construction of the premises. 
What is the meaning .of “reasonable 
cost of construction” i 

In my view, Controller is 


bound to ascertain ne are the actual 
cost of construction of the premises. 
It is only if it is found that the actual 
cost of construction is unreasonable 
that the Controller has to determine 
the reasonable cost of construction. The 
unreasonableness of the actual cost of 
construction may be due to various 
reasons. For instance, certain mate- 
rials available at a lower rate of price 
may have been purchased or shown to 
have been purchased at a higher rate 
of price without justification. Or the 
building contractor or the architect may 
have been paid consideration higher 
than reasonable consideration for con- 
structing. the premises without justifi- 
cation, It would be a very exceptional 
case and a very difficult -job to show 
that the actual cost of construction is 
not a reasonable one. Therefore, in the 
vast majority of cases the actual cost 
of construction would furnish the basis 
on which the Controller can ‘act. 


The use of the adjective “reason- 
able” to qualify the cost of construc- 
tion does not, however, mean that the 
Controller does not have to find or 
attempt to find the actual cost of con- 
struction at all. It does not mean that 
the Controller may determine what was 
the reasonable cost of construction of 
the premises without any reference to 
what was the actual cost of construc- 
_tion. The word “reasonable” does not 
mean what is reasonable in the subjec- 
tive opinion of the Controller. The 
opinion of the Controller as to what is 
the reasonable amount to be fixed as 
standard rent under Section 9 (2) and 
what is the reasonable cost of construc- 
tion under Section. 6 (B) (2) (b) is ordi- 
narily to be based on the actual cost 
of construction unless the Controller 
can justify departure from the actual 
cost of construction for some special 
reasons as are envisaged above, 

6. The expression “cost of con- 
struction”. denotes the actual expendi- 
ture incurred in constructing the pre- 
mises. Normally, the information as 
to such expenditure is in - the special 

owledge of the landlord if he 
acre the premises or is within 
the special knowledge of some predeces- 


Diwan Chand v. Tirath Ram (Deshpande J.) 


[Prs, 5-7] Delhi 43 


sor of the landlord who may have con- 
structed them. It is, therefore, the 
duty of the landlord, if he has con- 
structed the premises, to produce the 
direct evidence about the cost of con- 
struction consisting of entries of the 
expenditure in his account books or 
cheques or other receipts showing the 
various amounts paid by him for the 
purchase of the materials and for the 
wages and fees of persons employed in 
the construction. If such direct evi- 
dence is not available either because 
the construction is an old one or be- 
cause the landlord has himself not con- 
structed the premises, then it would 
be difficult to prove the actual expen- 
diture incurred for the® construction of 
the particular premises. 


The next best course then would 
be to determine the date or the 
period in which the premises were con- 
structed and to give evidence of the 
prices of. the building materials used 
in the premises and of the . wages and 
fees payable to the persons employed 
in such construction work on the rele- 
vant date or during the relevant period. 
Such evidence may relate to the con- 
struction of other premises in the loca- 
lity or the township but it must rejate 
to the period. during which the premi- 
ses were constructed. It could then be 
said that the cost of construction dur- 
ing that period being proved by evi- 
dence the Controller would be justifi- 
ed in holding that the cost of construc- 
tion of the premises during the same 
period of time in the same locality and 
under the same ces must be 

same. - 


T. In the present case, none of 
these two methods for determining the 
cost of construction has been followed. 
For, the evidence available was neither 
in respect of the cost of construction 
of these premises nor in respect of pre- 
mises constructed during 1943-44 in 
the locality or town in which the pre- 
mises are situated. The evidence was 
quite different, namely, consisting of 
the Central Public Works Department 
schedule of building rates for the years 
1935 and 1950. Presumably the C. P. 
W. D. rates form the basis on which 
quotations are invited by the C. P. W. 
D. for Govt. construction work from the 
building contractors. If so, the persons 
who formulated these rates must have 
taken into account the current cost of 
construction. Therefore, these rates, if 
properly proved, would be a good guide 
to the cost of construction prevalent in 
the year in which these rates are issu- 
ed for the type of construction to which 
they relate. dt is not known if no such 
rates .were issued by the C. P. W. D. 


‘for the year in which the premises 
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were constructed. In fact, we do not 
know definitely the date or the year of 
the construction of the premises at all 
Nor is there any index available by 
which the cost of construction of a 
particular year can be found out by 
adding to or subtracting from the C. 
P. W. D. rates for a different year. 
For instance, the cost of living of a 
particular year may be found by de- 
ducting from or adding to the cost of 
living worked out for a basic year in 
accordance with the cost of living in- 
dex. Such a use of the C. P. W. D. 
sare is not possible in the absence of 

i cost of construction index re- 
a to the C. P. W. D. rates. 


8. The ratei examined by 
the parties have purported to give 
their opinions as to the cost of con- 
struction of the premises in 1943-44. 
For instance, Jugal Kishore, AW 1, 
based his estimate of the cost of con- 
‘struction of the premises in 1943-44 on 
the schedule of rates of C. P. W. D. for 
the year 1950, while Gian Chand, AW7, 
based his estimate of the cost of con- 
struction of the premises in 1943-44 on 
the C. P. W. D. rates of 1935. He is 
said to have added an amount equal 
to ,170 per cent to the cost of construc- 
tion in 1935 to arrive at the cost’ of 
construction in 194344. But there was 
absolutely no basis to determine e 
cost of construction of 1943-44 on the 
basis of the C: P. W. D. rates of 1935 
unless it is established by the main- 
tenance of a cost of construction index 
that the rise in the cost of construction 
from 1935 to 1943 was 170 per cent. 
The cost of construction is a fact which 
is to be proved like any other fact. It 
consists of the actual prices of building 
materials and the rates of wages and 
fees payable for the construction of .a 
building on a particular date or during 
a period of time. It is not a question 
of opinion at all. 


The architects may be experts for 
the purpose of designing and build- 


ing house, but they are not 
experts. for the purpose of giv- 
ing opinion as to what would be 


the cost of construction in a particular 
year without any data about the prices 
of materials and `wages prevalent in 
that particular year. Under Section 45 
of the Evidence Act, the points on 
which the opinion of experts is rele- 
vant are enumerated. Opinion evidence 
is not admissible outside that enumera- 
tion. The difference between “cost of 
construction” and “reasonable cost of 
construction” is the zame as the differ- 
ence between a primary finding of fact 
and secondary finding of fact which 
consists of an inference drawn from the 
primary facts. This latter distinction is 
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discussed in Said-uđ-din v. Mahabir 
Singh, C. W. No. 600 of 1970, decided 
on 27-11-1970 = (reported in AIR 1971 
Delhi 240) by me. But the inference 
by the Controller as to what cost of 
construction is reasonable is not a mat~ 
ter of opinion but only of an inference 
drawn from proved primary facts. As 
the architects did not have any primary 
evidence about the prices of materials 
and the wages prevalent in 1943-44, 
they could not draw any inference from 
them about the cost of construction of 
1943-44. Th®ir evidence was, therefore, 
irrelevant and inadmissible being only 
opinion on points on which opinion evi- 
dence was not admissible. 


9. The cost of construction under 
Section 6 (B) (2) (b) has, therefore, to 
be proved by definitive evidence. It 
cannot be arrived at by guesses and 
conjectures. If no evidence of the prices 
of the materials and wages prevalent at 
the time of construction of the premi- 
ses is available and no cost of construc- 
tion index is available to infer the cost 
of construction of the year in question 
from the data relating to the cost of 
construction in another year then it 
would not be possible for the Control- 
ter to determine what amount would 
be reasonable to be fixed as standard 
rent having regard to the provisions’ of 
Section 6. Though Section 9 (2) re 
quires that the Controller should first 
attempt to fix the standard rent under 
Section 6, the Legislature also contem-~ 
plates that it may not be possible to 
fix the standard rent under Section 6. 
This is why Section 9 (4) provides an 
alternative basis for the fixation of the 
standard rent “where for any reason it 
is not possible to determine the stand- 
ard rent under Section. 6.” The very 
fact that the Legislature has provided 
an alternative basis in Section 9 (4) 
supports the view taken by me above 
that the determination of the standard 
rent under Section 6 has to be made’ 
on definitive evidence of prices of 
materials, wages and market value of 
the land of the relevant period and 
not by far-fetched conjectures. 


The meaning of the words “where 
it is not possible’ must be understood 
properly to avoid confusion .of thought. 
On the one hand. the Controller may 
be obsessed with the idea that he must 
any how fix the standard rent under 
Section 6. He may then go to the 
length of accepting even inadmissible 
evidence for this purpose as was done in 
the present case. For instance. a 
mere surmise can be drawn about the 
cost of construction and the market 
value of the land in a particular year 
from evidence available for a different 
year though there may not be any 
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scientific correlation between the prices 
of materials, wages and the market 
value prevalent during these two years 
as was done in this case. This could 
not be the meaning of the word “possi- 
ble”. In such a far-fetched sense it 
would be always possible to fix the 
standard rent under Section 6 and Sec- 
tion 9 (4) to become a dead letter. 
There would be no possibility of the 
Controller ever fixing the standard 
rent under Section 9 (4). If the Legis- 
lature had contemplated that the 
standard rent must be fixed under Sec- 
tion 6 whether proper evidence is 
available or not then it would not have 
provided for the alternative method of 
fixing the standard rent under Section 
9 (4). Therefore, the proper way to 
understand the words “where it is 
not possible” is by giving them a-rea- 
sonable interpretation. 


The possibility is not a mere phy- 
sical possibility but a reasonable possi- 
bility, that is to say, it would be possi- 
ble to fix the standard rent under Sec- 
tion 6 if a reasonable conclusion as to 
standard rent could be arrived at 
according to the criteria laid down in 
Section 6. It is’ essential that these 
criteria such as the cost of construction 
-of the premises and the market value 
of the land must be proved accord- 
ing to the ordinary rules of evidence 
under the Evidence Act. These crite- 
ria are the questions of fact which 
must be proved by relevant and admis- 
sible evidence. If such evidence is not 
admissible, the conclusion would be that 
it is not possible to prove compliance 
with these criteria under Section 6. It 
would then be said that it is not possi- 
ble to fix the standard rent under Sec- 
tion 6 and the Controller would have 
to take resort to the alternative crite- 
ria laid down in Section 9 (4). : 


10. The second constituent of the 
standard rent under Section 6 (B) (2) 
(b) is the market price of the land 
comprising the premises. The best evi- 
dence of the market price would be 
available if the land under the premi- 
ses is bought immediately before the 
construction of the premises. That 
would be a literal compliance to the 
following words of Section 6 (B) (2) (b). 
namely. “the market price of the land 
comprised in the premises on the date 
of the commencement of the construc- 


tion.” But it would be a rare case 
which such evidence would be avail- 
able. The next best evidence would be 


in the form of sale deeds of similarly 
situated land in the neighbourhood ex- 
ecuted on ot abuut the date of the con- 
struction of the premises, This is how, 
for instance. the market price of a piece 
of land is found for the purpose of pre- 
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emption or to determine the amount of 
compensation for the acquisition of the 
land in accordance with the very first 
requirement specified in Section 23 (1) 
of the Land Acquisition Act. In the 
present case there is absolutely no evi- 
dence as to what was the market value 
of the land comprised in the premises 
or of similarly situated land in the 
year of the construction of the premi- 
ses. The architects have purported to 
five their opinions about such market 
values. These opinions are inadmissible 
in evidence just as such opinions were 
inadmissible in evidence to determine 
the cost of construction’ 

11. As the lower courts failed to 
construe the words “cost of construc- 
tion” and “the market price of the land 
comprised in the premises” used in 
Section 6 (B) (2) (b) correctly, they 
allowed inadmissible evidence to become 
the basis of their findings as to the 
standard rent. The result is that their 
findings are without any evidence and 
are vitiated by a wrong approach to 


the determination of the standard rent 


under Section 6. 
set aside. 


12. Shri Madan Bhatia, learned 
counsel for the landlord has drawn my 
attention to the fact that evidence is 
available on the record for the determi- 
nation of the standard rent under Sec- 
tion 9 (4) apart from the “situation, 
locality and condition of the premises.” 
Two judgments are on record fixing the 
standard rent of shops in the vicinity 
of the premises, One is the order of 
the Controller, Ex. AW 8/2, and the 
other is Ex. RZ/1. If the parties and 
the learned lower courts had been 
aware of the correct construction of 
Section. 6 they would have attempted 
to obtain evidence of the prices of 
building materials and wages and of 
market value of land in year of the 
construction of the premises. It is be- 
cause they were not so aware that they 
did not.attempt to do so. It is only 
when such an attempt is made 
seems to be unsuccessful that it can be 
said within meaning of Section 9 (4) 
that “it is not possible to determine the 
standard rent under Section 6.” 


Before arriving at such a conclu- 
sion, therefore. it is necessary once 
again to give the parties an opportunity 
to adduce evidence of the prices of 
building materials and wages and of 
market value of land during the period 
in which the house was constructed, If 
such evidence is found not to be avail- 
able then only resort could be taken 
to Section 9 (4) to determine the stand- 
ard rent. As a rule. a remand should 
be avoided as it delays the final deci- 
sion of the case. I would have been 


They are, therefore, 
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glad, therefore, to determine the stand- 
ard rent myself under Section 9 (4). I 
refrain -from doing so, however, as it 
would only be fair that the -parties 
should have one opportunity of adduc- 
ing evidence of the prices of the build- 
ing materials and wages and of market 
value of land during the period of con- 
struction of the premises. They do not 
seem to have been aware of the neces- 
sity of doing so in the past. 

13. The appeal is, mede: 
allowed. The orders of the Additional 
Controller and the Rent Control Tribu- 
nal are set aside and the application for 
the fixation of the standard rent is re- 
manded back-to the Additional Con- 
troller who will give an opportunity to 
the parties to adduce the evidence of 
the prices of building materials, wages 
of labourers and fees payable to archi- 


tects ete. during the period in which 
premises were constructed and of. 
the market value of the land compris- 
ed in premises on the date 
of the construction thereof and 


rent under Section 6 (B) (2) (b) and if 


this is not possible then under Section 
$ (4). In the circumstances of the case, 
parties shall bear their own costs. 


14. Parties to appear before the 
Court of Additional Controller on 15-9- 


1971. 
: Appeal- allowed. 


“ATR 1972 DELHI 46 (V 59 C 13) 
H. R. KHANNA, C. J. AND | 
S. N. SHANKAR, J. 
Mohd, Rafiq and another, Appellants 
v. Modi Sugar Mills Ltd., Respondent. 
F. A. ©. (O. S.) No. 32 of 1968, D/- 
A 8-1971, from judgment of Jagjit Singh 
J., D/- 11-12-1967. 


(A) Trade and Merchandise Marks 


Act (1958), Section 32, Clause (c) — 


“At the commencement of the proceed-- 


ings” — Expression means the commen- 
cement of proceedings in which ques- 
tion as to the conclusive character of 
the registration as laid down in Sec- 
tion 32 arises. 

Such a question arises in a suit for 
infringement of the trade mark in which 
the registered proprietor relies on Sec- 
tion 32 to prove his title to the register- 
ed trade mark, as also_in rectification 
proceedings filed as a result of such a 
sult and the period of seven years has 
to be calculated according to the par- 
ticular proceedings in which the con- 
clusive nature of the validity of regis- 
tration is relied upon, AIR 1971 SC 898 
Foll. . (Para 7) 
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(B) Trade and Merchandise Marks 
Act (1958), Section 9 (3) — ‘Distinctive’ 
— Word ‘distinctive’ pennies that the 
trade mark must ish goods of 
the proprietor from those of other per 
sons. (X-Ref:— Section 32 (C)).. 


The opening words of sub-section 
(3) “For the purposes of this Act” show 
that the definition of the-word “distinc- 
tive” holds good for construing the word 
in Clause (c) of Section 32. The most 
imperative requisite of the word . “dis- 
tinctive,” when used in relation to 
goods in respect of which a trade ‘mark 
is registered, is that the trade mark 
should be “adapted to distinguish” the 
goods of the proprietor from the goods 
of other persons (1909) 26° Reports of 
Pateant Cases 854, Foll. (Para 7) 


(C) Trade and Merchandise Marka 
Act (1958), Section 9 — Reference to 
see tae and quality of goods must be 


Thus, the word ‘Sun’ is inherently 
incapable of being distinctive of the 
‘lanterns’. Sun is the body which is 
gravitational centre and source of light 
and heat. The element of praise is 
neither self-evident in that.word nor can 
it be considered to be descriptive of the 
character or quality of the lanterns.” 
1898 AC 571 FolL (Para 10) 


(D) Trade and Merchandise Marks 
Act .. (1958), Section 31 — Registration 
of trade marks is prima facie evidence 
of its validity. (X-Ref:— Section 32). 


Advantages ‘accrue to the proprietor 
of the trade mark upon its registration 
especially after a passage of seven years. 
According to Section 31, registration of 
trade marks is to be prima facie evi- 
dence of its validity. Section 32 con- 
fers validity upon the original registra- 
tion of the trade mark after the expira- 
tion of seven years from the date of 
such registration except in cases cover- 
ed by the clauses of that section. (1904) 
21 R. P., C. 217, Foll 

(Para 11) 


Cases Referred: Chronological Paras 


gou AIR 1971 SC 898 (V 58) 

= 1971-1 SCR 70, National Bell 

Co. v. Metal Goods Mfg. Co. 

(P) Ltd. à i q 
(1908) 26 RPC 854, In the matter 

of an Application by Joseph 

Crossfield & Sons Ltd. q 
(1904) 21 RPC 217, In the matter 

of Burroughs Welcome & Co’s 

Trade Marks it 


(1900) 18 RPC 34, In re Harrison 
& Crossfield 


(1898) 1898 AC 571 = 67 LJ . 
‘Ch. 628, Eastman Photographic 
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Materials Co, Ltd, v. Comptrol- 
ler-General of Patents Designs 
and Trade Marks 

(1893) 1893-2 Ch. 567 = 10 RPC 
217, In re Paine & Co.’s Trade 
Marks ey 


D. D. Chawla, with Nand Kishore, 
for Appellants; N. K. Anand, for Res- 
pondent. 


H. R. KHANNA, C. J.:— This ap- 
peal by Mohd. Rafiq and Mohd. Shafiq 
is directed against the order of the 
learned Single Judge whereby an ap- 
plication filed by the appellants against 
Modi Sugar Mills Ltd. respondent un- 
der Section 107 of the Trade and Mer- 
chandise Marks Act, 1958 (Act No. 43 
of 1958) (hereinafter referred to as “the 
Act”) for rectification of register of 
trade marks was dismissed. 


2. The registration of trade 
mark “SUN” in respect of lanterns and 
lobes for lamps was obtained with 
effect from May 19, 1954 by Modi Sup- 
plies Corporation Limited in the name 
of Modi Lanterns Works, Modi Nagar. 
The respondent-company was registered 
as the subsequent proprietor of that 
trade mark with effect from May 25, 
1956. The registration was renewed for 
a period of seven years with from May 
19, 1961. A suit was instituted on 
March 31, 1962 by respondent-company 
against the appellants in the Court of 
District Judge, Delhi, for permanent in- 
junction, rendition of accounts and 
damages on the allegation that the ap- 
pellants had started manufacturing and 
selling lanterns under the trade 
“SUNSHINE”. It was stated 
the manufacture and sale 
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mark 
that 
of lan- 


of the respondent’s well-known trade 
mark and was- an attempt to pass off 
goods. The mark adopted by the ap- 
pellants was stated to be a colourable 
imitation of the respondent’s registered 
trade mark. The appellants in their 
written statement in that suit, inter 
alia took the plea that the trade mark 
“SUN” could not be registered being 
not distinctive. It was also stated by 
the appellants that they would initiate 
proceedings in the High Court for re- 
ctification of the register. Application 
under Section 107 of the Act was there- 
after filed by the appellants on Septem- 
ber 24, 1963. 


3. According to the appellants, 
they in partnership with a third per- 
son had been manufacturing lanterns 
and {lighting appliances under the trade 
name “SUNSHINE” for more than 
eleven years and their trade mark be- 
came distinctive of the goods of their 
firm by long usage. The validity of 


“parties. 


registration of the 


them. 

4, The respondent-company fm 
its reply stated that the trade mark 
“SUN” had been validly registered and 
that the petition for rectification of the 
register was liable to be dismissed, 


5. Following Issue was_ fram- 
ed in the case:— 

“Whether the petitioner Is en- 
titled to the relief of rectification as 
asked for ?” i 
Evidence was thereafter adduced by the 
The evidence of the respondent 
indicated that it had been selling “SUN” 
brand lanterns of about rupees thirty 
or thirty-five lakhs per year. 

6. The learned Single Judge held 
that the word “SUN” could not ` be 
considered to have a reference, much 
less a direct reference, to the character 
or quality of the goods in respect of 


‘which it was registered as a trade mark. 


Reference was then made.to Section 32 
of the Act and it was held that after 
the expiry of seven years from the 
date of registration, the original re- 
gistration of the trade mark had to be 
taken valid in all respects unless the 
registration could be cancelled under 
any of the clauses of the above see- 


tion. None of the clauses was found to 
be applicable. In the result the 
petition was i : f 


7. Mr. Chawla, learned counsel 
for the appellants, has not disputed that 
the period of more than seven years 
had elapsed from the date of the origi- 
nal registration of the trade mark up 
to the date when the suit was fied by 
the respondent-company against the 
appellants, but, according to him, the 
case of tbe appellants was covered by 
clause (c) of Section 32 of the Act. The 
section reads-as under :— 


32. Subject to the provisions of 
Section 35 and Section 46,-in all legal 
proceedings relating to a trade mark 
registered in Part A of the register 
(including applications under Section 56), 
the original registration of the trade 
mark shall, after the expiration of seven 
years from the date of such registra- 
tion, be taken to be valid in all res- 
pects unless it is proved— 


` 
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(a) that the original registration 
was obtained by fraud, or 

(b) that the trade mark was re- 
gistered in contravention of the provi- 
sions of Section 11 or offends against 
the provisions of that section on the 
date of commencement of the proceed- 
ings; or 

(c) that the trade mark was not at 
the commencement of .the proceedings 
distinctive of the goods of the regis- 
tered proprietor.” 
It is argued by Mr. Chawla that the 
trade mark “SUN” was not, at the 
commencement of the proceedings, dis- 
tinctive of the goods of the respondent- 
company. It is now well-established 
that the words “at the. commencement 
of the proceedings” in clause (c) of Sec- 
tion 32 mean the commencement of 
proceedings in which the question as to 
the conclusive character of the regis- 


tration. as laid down in Section 32, 
arises. Such a question may arise in 
a suit for infringement of the trade 


mark in which the registered proprie- 
tor may rely on Section 32 to prove 
his title to the registered trade mark 
as also in rectification proceedings fil- 
ed as a result of such a suit, and the 
period of seven years would have to 
be calculated according to the particu- 
lar proceedings in which the conclusive 
nature of the validity of registration 


is relied upon. See National Bell Co.. 


v. Metal Goods Mfg. Co. (P.) Ltd., 
1971 SC 898. 


AIR 


In order to determine whether a 
trade mark was distinctive of the 
goods of the registered proprietor, re- 
ference may be made to sub-sections 
(3) and (6) of Section 9 of the Act which 
rea : 


as under :—~ 
"9, (1) x x x 
(2) x x = 


(3) For the purposes of this Act, the 
expression ‘distinctive’ in relation to 
the goods in respect of which a trade 
mark is proposed to be registered. means 
adapted to distinguish goods with which 
the proprietor of the trade mark is or 
may be connected in the course of 
trade from goods in the case of which no 
such connection subsists either gene- 
rally or, where the trade- mark is pro- 
posed to be registered subject to limita- 
tions, in relation to use within the ex- 
tent of the registration. 

(4) -X x x x 

(5) In determining whether a trade 
mark is distinctive or is capable of dis- 
tinguishing' as aforesaid, the tribunal 
may have regard to the 


extent to 

which— 
(a) a trade mark is inherently dis- 
tinctive or is erently capable of 


as aforesaid; and 


Mohd. Rafiq v. Modi Sugar Mills (H. R. Khanna C. J.) 


‘plicant a 


A. I: R- 


(b)}' by reason of the use. of the 
trade mark or of any. other circum- 
stances. the trade mark is in fact so 
adapted to distinguish, or is in fact capa- 
ble of distinguishing as aforesaid.” 

The opening words of sub-section (3), 
viz., “For the purposes of this Act” 
show that the definition of the word 
“distinctive”, as contained in that sub- 
section, would also hold good for con- 
struing the word “distinctive” in Cl. (c) 
of Section 32 of the Act. The 
most imperative requisite of the word 
“distinctive”, when used in relation to 
the goods in respect of which a trade 
mark is registered, is that the trade 
mark should be ‘adapted-to distinguish” 
the goods of the proprietor from the 
goods of other persons. Dealing with 
the words “adapted to distinguish”, 
Cozens. Hardy M.R. observed In the 
matter of an Application by Joseph 
cima & Sons Ltd., (1909) 26 RPC 
54 :— o 

“There are some words which are 
incapable of being so ‘adapted’ such as 
‘good, ‘best,’ and ‘superfine’. They 
cannot have a secondary meaning as 
indicating only the goods of the appli- 
cant. There are other words which 
are capable of being so ‘adapted.’ and 
as to such words the tribunal may be 
guided by evidence as to the extent 
to; which use has rendered the word 
distinctive. It is easy to apply this 
paragraph to geographical words, and 
it is possible to suggest words having 
direct reference to character or quality 
which might be brought within it But 
an ordinary laudatory epithet ought to 
be open to all the world, and is not, 
in my opinion, capable of being regis- 
tered. It may be that within a parti- 
cular area the applicant might succeed 
in a passing-off action against a trader 
who used to epithet without sufficient- 
ly distinguishing his goods from the 
goods of the applicant. But that would 
not justify the Court in giving the ap- 
monopoly throughout the 
United Kindgom in the use of a lauda- 
tory epithet.” k 


. The Court of appeal in that case 


beld that tbe application to register 
trade mark “Perfection,” should nie be 
allowed, because “Perfection” was a 


laudatory term. Farewell L. J. in the 
course of his judgment observed: 


“But the whole basis of the enact- 
ment is that the word or words to be 
registered must be distinctive, Le, ad- 
apted to distinguish the goods of the 
proprietor of the Trade Mark from 
those of other persons: and this is 
obviously right and just, for a Trade 
Mark is necessarily a monopoly. and 
although it is no doubt proper, and not 
injurious to any honest man, to allow 
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‘a trader to monopolise a Trade Mark 
In certain cases, it would be wrong 
to. allow to any one man a mono- 
poly of ordinary words, commonly 
used in the trage, and descriptive of 
the nature or colour, or laudatory of 
the quality of the ‘goods: e.g., ‘cot- 
ton’, ‘blue’, ‘good’. The question is 
not merely one between the applicants 
and the opponents who appear before 
the tribunal; no agreement - between 
them ought to influence such a tribu- 
nal; as Lord Bowen said in Paine and 
Co.’s Trade Marks (L..R, (1893) 2 Ch. 
567 at page 584) = 10 RPC 217 at page 
232: “The purity of the register of 
Trade Marks is of much importance 
to trade in general, quite apart from 
the merits or demerits of particular 
litigants, ‘and it is the duty 
tribunal to see that no word not ‘ad- 
apted to distinguish’ shall be put on 
the Register in the interest of other 
traders, wholesale and retail. and of 
the public. If this were not so the 
- large and wealthy firms with whom 
- the smaller folk are unwilling to liti- 
fate, could by a system of log-rolling — 
such as is suggested by Crossfield and 
Sons’, (1909) 26 RPC 854 letters in the 
present case — divide amongst’ them- 
selves all the ordinary words of des- 
cription and laudation in the English 
age.” 


8. Relying upon the above ob- 
servations, Mr. Chawla on behalf of 
the appellants contends that the word 
“SUN” when used in respect of lan- 
terns is a laudatory term which has 
reference to the character or quality of 
the goods, and as such the word “SUN” 
could not be the subject-matter of a 
trade mark for lanterns. Reference in 
this context has also been made to the 
case of Harrisons and Crossfield, reported 
In (1900) 18 RPC 34, In that case the 
Court held that the word “Nectar” 
when used in respect of tea, coffee and 
cocoa, had reference to the character 
or quality of the goods and was in- 
tended to convey to the mind of the 
person who bought the article that it 
was impossible to have anything supe- 
rior in the way of a drink to the said 
article, ~ 


9. No attempt was made at the 
hearing of the appeal to assail the evi- 
dence of the respondent that their an- 
nual sale of the lanterns in question 
was to the tune of rupees thirty or 
thirty five lakhs. No contention was 
also raised that the word “SUN” could 
mot be adapted to ‘distinguish articles 
other than lanterns or lighting appli- 
ances, but it was urged that so far as 
lanterns and lighting appliances were 
concerned the word “sun” had a lauda- 
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tory connotation and as such was in- 

herently incapable of being distinctive 

i the goods of the registered proprie- 
r. i ; 


_ 10. We are unable to accede to 
the contention that the word “SUN” 
In respect of the lanterns manu- 
factured by the respondent is a lauda- 
tory term having reference to the 
character and quality of those lanterns. 
It is no doubt true that the rays of 
sun dispel darkness and lanterns too 
are used for dispelling darkness, it does 
not follow from that the use of trade 
mark “SUN” for the lanterns has re- 
the character and quality 
of those lanterns. The reference to the 
character and quality, in i 
nion, should be and 
and not remote and far-fetched. 
Likewise, the word, which is sought to 
be construed as’ laudatory, should . have 
obvious signification of praise, and not 
one out of which an inference of praise 
has to be spelt out by a laboured pro- 
cess. Sun is the body which is the 
gravitational centre and source of light 
and heat to our planetary system. The 
element of praise is neither self evi- 
dent in the word “sun” nor can the 
said word be considered to be descrip- 
tive of the character or‘ quality of the 
lanterns. A contrary view must neces- 
sarily result in stretching the connota- 
tion of the word “sun” to limits which, 
in our opinion, are impermissible. We, 
therefore. find it difficult to hold that 
the word “sun” is inherently incapable 
of being distinctive of the lanterns 
manufactured by the respondent. In 
the matter of The Eastman Photogra- 
phic Materials Co. Ltd. v. The Comp- - 
troller-General of Patents, Designs and 
Trade Marks, 1898 AC 571, the House 
of Lords held that the word “Solio” 
when used in respect of photographic 
paper was capable of registration as a 
trade mark. The contention that the 


word indicated the character or quality 


of the goods was repelled. 


11. ` Mr. Anand on behalf of the 
respondent has pointed out that the 
present is not a case wherein the word 
“SUN” is sought to be registered as 
a trade mark for the first time.. On 
the contrary the above trade mark has 
been on the register for a long time. 
The appellants, it is submitted, seek to 
get the trade mark removed from the 
register. The approach in such a case, 
according to Mr. Anand, has to be 
different from that in a case where- 
in the word in question is sought 
to be registered as trade mark for 
the first time. Reference in i 
context is made to the following ob- 
servations on page 225 In the matter of 
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Burroughs Welcome and Co.’s Trade 
Marks and In the matter of The Patents 
Designs and Trade Marks Acts, 1883 
to 1888, (1904) 21 RPC 217: 


“the court when it has had to deal 
with a question of fact .of this sort, 
long after the date of the registration, 
has laid down a rule that in such a 
case the presumption ought to be in 
favour of the persons who have had 
that registered Trade Mark for a length 
of time and the onus of proof as to 
what was the user of the word, and 
what it was understood as conveying 
at the date of registration, ought to be 
thrown upon the persons who seek, 
after such a lapse of time, to say that 
the Trade Mark ought not to have 
been registered. But I should be very 
sorry if it was supposed from what I 
am saying that I in any way mean to 
-suggest that this sort of presumption 
in favour of the Trade Mark, which, has 
been registered for such a long period, 
ought to be allowed to overmaster the 
plain evidence showing that the Trade 
Mark having regard to the state of 
things at the date of the registration, 
ought not to have been registered. I 
take it, if you had something registered 
as a Trade Mark, which the evidence 
showed clearly ought not to have been 
registered at the date when it was, that 
ho presumption would justify us in 
keeping such a Trade Mark on the 
Register.” ' 
It is, In our opinion, not necessary to 

-aspect 


dilate upon this of the matter 
beyond saying that advantages accrue 


to the proprietor of the trade mark 
upon its registration especially after 
passage of seven years, Accord- 


ing to Section 31 of the Act, registra- 
tion of trade mark is to be prima facie 
evidence of its validity. Section 32 of 
the Act, which has been reproduced 
above, confers validity upon the origi- 
nal registration of the trade mark after 


the expiration of seven years from the. 


. [date of such registration except in 
cases covered by the clauses of that 
section. The appellants in the present 
appeal have attempted to bring their 
case within the purview of clause (c) 
of Section 32, but their attempt in this 
respect has not been successful, 


12. The result Is that the appeal 
fails 
order as. to costs. 


Appeal dismissed. 





.an ordinary 


and” is dismissed, but with no’ 
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K. S. Sidhu) Addl. Dist. J., Delhi, D/- 
25-3-1970. 

Hindu Marriage Act (1955), Section 
13 (1) (iii) — Expression “incurably of 
unsound mind” — Woman suffering 
from incurable epilepsy and is also un- 
able to manage herself or her affairs as 
reasonable person falis 
within the expression ‘“incurably of un- 
sound mind”. Case law discussed. 

; (Paras 23, 24) 
Cases Referred: Chronological Paras 
(1964) 1964-3 All ER 232 = (1964) 


A eR 935, Robinson v. Robin- 
J 

(1961) 1961-3 All ER 1105 = (1961) 

1 WLR 1481, Chapman v. 
10 


Chapman 
(1959) 1959-3 All ER 389 = 1959-3 
WLR 592, Whysall v. Whysall . 10 
R. M. Lal, for Appellant; Kailash 
Narain, for -Respondent. 


JUDGMENT :— The main question 
which arises for decision in this appeal 
by the wife under Section 28 of the 
Hindu Marriage Act (hereinafter re- 
ferred .to as the Act) is as to what is 
meant by the expression ‘incurably ef 
unsound mind’ used in Section 13 @) 
(iii) of the Act?. 


2. The Hindu Marriage Act, 1955 
does not define the term ‘unsound mind’ 
I find that while laying down the con- 
ditions for'a Hindu Marriage under 
Section 5 (ii) of the Act the Parliament 
used words ‘idiot or lunatic’ for dis- 
qualifying a party from entering into 
a valid marriage. Under Section 10 (1} 
(e) the term ‘unsound mind’ has been 
used for giving a right to a party to 
pray for a decree of judicial separation. 
Under Section 13 (1) (ili) of the Act a 
party is entitled to. ask for dissolution 
of a marriage by a decree of divorce on 
the ground that the other party has 
‘been incurably of unsound mind’ for 
a continuous period of not less than 
three years immediately preceding the 
presentation of the petition. The use 
of different expressions in the same 
Act by the Parliament shows that they’ 
are not meant to convey the. same 
meaning 


3. Under Section 12 (1) b} off 
the Act, a marriage may be annulled by 
a decree of nullity. on the ground that 
a party to the marriage at the time of 
the marriage was an ‘idiot or a lunatic’. 
This remedy is based on the ground of 
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incapacity of a party to marry. It en- 
visages a mental disorder or such a 
degree of unsoundness of mind that a 
person is not in a position to compre- 
hend nature of the contract of marriage 
and so is not in a position to give the 
consent. However, by using the ex- 
pression ‘unsound mind’ for the pur- 
poses of judicial separation and divorce, 
the Parliament seemed to convey dif- 
ferent intention than that which was 
shown by the use of expression ‘idiot 
or a lunatic. My attention has also 
been drawn to the Indian Lunacy Act, 
1912. Section 3 (5) defines ‘lunatic’ 
meaning ‘an idiot or a person of un- 
sound mind’. This Act while provid- 
ing for the establishment of asylum, 
also makes provision for judicial powers 
over person and estate of lunatic. 
Sections 46 and 67 of this Act are pari 
materia and are in the following terms: 


“46. (1) The Court may make orders 
for the custody of lunatics so found by 
inquisition and the management of their 
estates. 

(2) When upon the inquisition it is 
specially found that the person to whom 
the inquisition relates is of unsound 
mind so as to be incapable of managing 
his affairs, but that he is capable of 
managing himself, and is not danger- 
ous to himself or to others, the Court 
may make such orders as it thinks fit 
for the management of the estate of 
the lunatic including proper provision 
for the maintenance of the lunatic and 
of such members of his family as are 
dependent on him for maintenance, 
but it shall not be necessary to make 
any order as to the custody of the per- 
son of the lunatic.” 


This provision shows that where the 
degree of unsoundness of mind of a 
person may be such that he is capable 
of managing himself but he is incap- 
able of managing his affairs., still he 
is to be termed a ‘lunatic’ and the 
court may pass necessary orders for 
the management of the estate of the 
lunatic including proper provisions for 
his maintenance. Order 32 of the Code 
of Civil Procedure provides in Rule 15 
for the extension of Rules applicable 
to minors to be applicable to persons 
‘adjudged to be of unsound mind and 
to persons who though not so adjudg- 
ed are found by the court on inquiry, 
by reason of unsoundness of mind -or 
mental infirmity to be incapable of pro- 
tecting their interests when suing or 
being sued.’ Here again, if the degree 
of unsoundness of mind or mental in- 

ity is such that a person is inca- 
pable of protecting his interest in a 
suit, then necessary steps have to be 
taken to safeguard the interest of such 


a person. Sections 38 and 62 of the 
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Lunacy Act show that the test of a 
person of unsound mind is his incapa- 
a of managing himself and his af- 


ae Section 84 of the Indian Penal 
Code, which is framed on the lines of 
McNaghten Rules saves a person from 
criminal responsibility and the test 
laid down is that at the time of doing 
the act complained of he “by reason of 
unsoundness of mind, is incapable of 
knowing the nature if the act, or that 
he is doing what is either wrong or 
contrary to law.” The purport of his 
Section is to save those from punish- 
ment whose unsoundness of mind is 
of such a degree that they are incapable 
of knowing the nature of the act. 


5. Under Section 12 of the Indian 
Contract Act the soundness of mind for 
the purposes of making a contract has 
been described as the capability of 
understanding the contract and of form- 
ing a rational judgment as to its effect 
upon his interest, 

6. The afore-mentioned enact- 
ments show that different degrees of 
unsoundness of mind have been taken 
into consideration by each Act to meet 
its object. 


7. Finding that various disorders 
of the mind or illnesses which need 
medical treatment and the old legal 
concepts of insanity do not portray 
medical advancement in the treatment 
of mental sickness, the English Mental 
Health Act, 1959, providing for the 
care and protection of persons of un- 
sound mind, notes the concepts of men- 
tal illness by the use of terms 


‘severe 
subnormality’, sub normality, and 
‘psychopathic disorder’ in place of old 


terms of ‘idiots’, ‘imbeciles’, ‘feeble mind- 
ed’. ‘moral defectives’ and ‘moral in- 
sanity’. 

8. The essential feature of men- 
tal illness is given in ‘Taylor’s Princi- 
ples and Practice of Medical Jurispru- 
dence, Twelfth Edition, thus; 


“Perhaps the essential feature of 
mental illness from a medico legal 
point of view is the failure through 
incapacity of the individual to main- 
tain normal contract with external 
reality, and to appreciate the distinc- 
tion between what is going on solely 
in his own mind, and what is going on 
beyond it in the external world, and is 
therefore common to his own experi- 
ence and that of others. The older term 
‘alienation of the mind.’ despite its dis- 
agreeable implication that mentally ill 
patients were a race apart, certainly 
owed something of its force to just this 
characteristic of mental illness in gene- 
ral: that the mentally ill person is 
separated from common experience and 
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appreciation of external reality, and to 
a greater or lesser degree, is compelled 
by his illness to live in a world diffe- 
rent from that inhabited by his fellow 


men. 

Mental health is assumed to be normal: 
mental illness to be. abnormal; but 
there is no definite dividing line bet- 
ween one and the other; and one may 
pass imperceptibly into the other in the 
development of the illness which ulti- 
mately disables the patient and there- 


by nullifies or modifies individual legal’ 


responsibility or capacity, 
Taking the failure of contact and ap- 
preciation of reality as the basic crite- 
rion, it is obvious that the term insa- 
nity as ordinarily used must denote a 
fairly advanced degree of disturbance 
or unsoundness of the mind. Since it is 
by means of normal mental activity. that 
an individual is able to adapt himself 
to his environment, and to adjust him- 
self to relationships with his fellow 
men, disorder or. disease of the mind 
is apt to display itself primarily in dis- 
turbance of thought and conduct, which 
may bring the individual into conflict 
pn his environment or with his fel- 
ows.” : 
9. Relief of judicial separation 
or a divorce under Sections 10 (1) (e) 
and 13 (1) (iii) of the Act has been 
given to a party where during the mar- 
riage unsoundness of mind supervenes. 
In my opinion, the Parliament intended 
to enable a party to get the-relief of 
divorce where the opposite party. has 
been suffering from junsoundness of 
mind for a continuous period of not 
Jess than three years before the pre- 
sentation of the petition and this un- 
soundness of mind was incurable be- 
cause it was impossible for them to live 
a normal married life with no prospect 
of improvement 
of the opposite party. à 


10. The expression ‘incurably of 
unsound mind’ used in Section 1 (1) (d) 
of the Matrimonial Causes Act, 1950 
came to be considered ! in y vV. 
Whysall, (1959) 3 All ER 389 wher 
in it was held that: : 

‘In deciding whether a person fs 
“incurably of unsound mind” the test 
to be applied is whether by reason of 
his mental condition he is capable of 
managing himself and his affairs and, 
if not act whether he can hope to be 
restored to a state in which he will be 
able to do so. -I would add to the above 
test the rider that the capacity to be 
required is that of a reasonable person”. 
It was further observed: . 


"In my judgment, the test to be 
applied to the word ‘incurably’ is to be 
applied with common sense and with 
regard to the popular understanding of 
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the term. In a sense; no doubt anyone 
who has suffered a severe disease, men- 
tal or physical cannot be cured in that 
he cannot expect to enjoy a mind or 
body as robust or healthy’ as’ before, 
Nevertheless, we regard such a person as 
cured when he has left hospital “and 
resumed .a normal life. The mere fact 
that he may have to take prophylactic 
measures to preserve his cure does not 
in ordinary language class him as an 
invalid. In the physical sphere injec 


. tions in the case of a diabetic -provide 


a pérallel to the Largactil which the 
schizophrenic must always take even 
after he’ is discharged. as i 
“recovered.” There 
| f where 
there is a real prospect of relapse at 
an early date, but if these cases are to 
be properly assessed and the interests 
of ‘the mentally afflicted are to be 
protected, a practical test must be found 
a-test which enables a doctor to say 
with some confidence on which side of 
the line the particular patient falls. If 
a man can hope ‘to resume a normal 
married life and to manage himself and 
his affairs, no ordinary persons would 
describe him as incurably of unsound 
mind or insane because he has to’ take 
a drug once a week or once a day. 
Equally,, however, if in the light of 
medical knowledge at the time of the. 
inquiry it is said that the patient’s 
mental state is such that the . best can 
be hoped for is discharge to conditions 
where he will not be required to manage 
himself or his affairs but will. live an - 
artificial existence protected from the | 
normal incidents and problems of life 
he will properly be termed incurable 
A parallel in the physical sphere is the 
patient who can go home but will al- 
ways be -bedridden, whom we would 
term a permanent invalid.” 

This was followed in Chapman v. Chap- 
man, (1961) 3 All ER 1105 and Robinson 
v. Robinson, (1964) 3 All ER 232. 
OL Keeping the aforementioned 
test in mind I will discuss the evi- 


dence produced by the parties. - 


12. The evidence . in this case 
consists of the medical doctors produc- 
ed by the parties as well as evidence 
of laymen to show-the behaviour of 
the appellant. T 


~- 13. The respondent appeared’ as 
P. W. 7. After describing how the 
marriage was arranged between the 
parties, he stated that on the first night 
of marriage at about mid-night the ap- 
pellant shouted and yelled. Her face 
had become distorted and eye balls had 
gone in different directions. She had 
cramping of the body and foaming from 
the mouth. She, however, re-gaincd 


‘eonsciousness after sometime. The fol- 
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lowing morning the appellant's brother 
and a doctor was sent for. Her brother 
Informed the respondent that such at- 
tacks were transitory and the appel- 
lant had medicine: with her which 


would be helpful. He also gave a brief” 


history to the doctor. The respondent 
goes on to say that one day his nep- 
hew, who is six or seven years of age, 
entered the appellants room without 
giving a knock and she slapped him. 
When the respondent’s sister interven- 
ed, the appellant used filthy language. 
The doctors informed. him that she was 
suffering from epilepsy and advised him 
to put her in mental hospital, Shahdara. 
He, further stated that the appellant 
suffered these strokes for durations 
ranging from 15 minutes to 45 minutes. 
Sometimes their frequency would 
two a day and once she suffered as 
many as 12 strokes in 8 hours. 


14. The appellant’s brother K.N. 
Pathak, R: W. 5 admitted that he had 
been called by the respondent to -his 
house on the day following the’ mar- 
riage. However, he describes the sick- 
ness of the appellant as ‘a little bit of 
headache’. He did not state that he ‘did 
not inform the respondent that the ap- 
pellant had been having such attacks 
‘which were transitory and for 
she carried medicines. 


15. The appellant appeared as 
R. W. 4 and stated that she had suffer- 
ed some fits because of the death of her 
father but she claims to have recover- 
ed from them. She denied that she 
suffered from any disease on the first 
day of marriage in the house of the 
respondent. She further stated that 
she had only a headache and she denied 
that she was carrying any medicine. 
She further admitted that she was taken 
to Dr. Bose on the day following the 
marriage-night by her brother. | She 
admitted coming from the mental hos- 
pital, Shahdara to give evidence in the 
case and stated that during her 
in the hospital did not suffer from 
any fit. ; 


16. The evidence of the parties 
In such a- situation is bound to be pre- 
judiced. However, it. is clear that the 
appellant did suffer from a fit on the 
night of the marriage and that fit was 
of such an alarming nature that her 
brother had to be sent for in the morn- 
ing and he had taken the appellant to 
Dr. Bose. Moreover, it is also apparent 
that the appellant was in the habit of 
keeping medicines to over-come such 
fits, - : 


17. The -medical evidence. con- 
sists of various doctors, Dr, V. M. 
Rao, P. W. 1 who is a F. R. C. S. 
bas been practising as Neuro Surgeon 


= Bani Devi v. A. K. Banerjee (Misra J.) 


stay . 


-15, 1967. 


and 
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since 1965, examined the appellant n 
1967. It may at this stage be stated that 
the marriage had taken place on 23rd 
November, 1963 and the petition for 
divorce was moved on 25th May, 1968. 
The appellant was brought to this wit- 
ness by her -brother and he diagnosed 
that she was suffering from- epilepsy: 


‘with some associate mental deteriora- 


tion. He could not say whether 
disease could be cured or not. This evi- 
dence is not helpful except to the ex- 
tent that the appellant was found suf- 
fering from epilepsy. It does not show 
the duration of the sickness nor whe- 
ther it was curable. 


18. The next witness is Dr. B.N, 
Bohra, P. W. 2, who is attached to 
Civil Hospital at Kota and his evidence 
is also not helpful because he is ‘not 
shown as an expert on mental diseases. 

19. . Dr. R. C. Jindal, P. W. 3 Is 
working as a psychiatrist in the Hospital 
of Mental Diseases, Shahdara where the 
appellant was admitted and was under 
treatment. He has been in the medical 
profession for 11 years and in psychiatry 
for 7 years. He stated that the: appel- 
lant was admitted to-.the hospital on 


this 


April 20, 1968 and she was found to be 
. suffering from mental deficiency toge- 


ther with epileptic psychosis. Accord- 
ing to him, mental deficiency is incur- 
able and epileptic fits and fits of viol-. 
ence can be controlled to a variable ex- 
tent but they cannot be cured complete- 
ly. The appellant was discharged on 
June 15, 1968, the criteria for discharge 
being “that whatever was possible to 
be done had been done to her.” At the 
time of discharge her epileptic fits had 
been controlled to some extent. He des- 
cribed the appellant as a person of un~ 
sound mind whose mental deficiency 
seemed to be 
had been attending on the appellant 
throughout her stay in the hospital. He 
had stated that she was officially dis- 
charged on June 15, 1968, but nobody 
had come to take her away and so she 
continued to be in the hospital at the 
time of his making the statement in 
the court on 20th March 1969. She was 
still getting epileptic fits and fits of 
violence. He was not cross-examined 
regarding the sickness or its nature. 


- 20. The respondent produced Dr. 
P. B. Bakshi, R. W. 3, Medical Superin- 
tendent and Senior Psychiatrist of the 
Mental Hospital, Shahdara. He i 
to be in the profession of psychiatry for 
about 18 years and started working as 
the Medical Superintendent since March 
On the basis of the record of 
this hospital he states that “she suffers 
from epileptic fits with episodic attacks 
of violence. These fits can by regular 
treatment be relieved im severity and 


congenital. This doctor .' 
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frequency.” According. to this doctor 
the appellant could not be described as 
a ‘lunatic’ in the strict sense but she 
eould not be described as fully normal 
since she was occasionally excited and 
agitated. The Board of Doctors of Hos- 
pital on June 15, 1968 had approved 
her discharge from the hospital on the 
ground that her fits had improved. In 
cross-examination Dr. Bakshi states that 
he had been seeing the appellant on his 
grand rounds on Saturdays as also on 
other rounds which he made in the hos- 
pitaL He sees indoor patients on his 
usual weekly rounds on Saturdays and 
on those occasions he talked to the ap- 
pellant. He admitted that Dr. Jindal 
was the Specialist-incharge of the ap- 
pellant. He found it a routine case of 
epilepsy and approved the line of treat- 
ment suggested by Dr. Jindal. From 
the records he stated that the patient 


had fits of violence 11 or 12 times and’ 


during those fits she was using violence 
against other patients as well as against 
herself. She had been getting fits at 
various intervals and there were oc- 
casions when she got more than . one 
fit at short interval. . According to this 
Doctor “we recommend discharge be- 
cause the -patient had showed improve- 
ment in the severity and frequency of 
the fits and also because such patients 
“can be managed at home. The patient 
has been having epileptic fits and fits 
of violence even after the date when 
the Board recommended her to be dis- 
charged but the fits had continued to 
be in a less severe form” Dr. Bakshi 
further states that the intelligence quo- 
tient (I. Q.) of the appellant was 
found to be 65 and thus she had to be 
put in the category of moron. Normal 
I. Q. was 90 to 110 and persons between 
70 and 80 are called dull normal where- 
as those between 80 and 90 are called 
border line case. He further states 
“the patient is not unsound but dur- 
ing fits of violence she is of unsound 
mind, otherwise not.” Her I. Q. could 
not be improved at this stage. 


21. It is true that Dr. Bakshi {s 
Senior Psychiatrist of the Hospital but 
he was examining the patient only once 
a week whereas Dr. Jindal was the at- 
tending Psychiatrist on the appellant. 
Both the doctors are unanimous that the 
appellant is suffering from epilepsy and 
she is prone to fits in which she uses 
violence against others as well as on 
herself. Again both are unanimous that 
she cannot be cured completely but 
her discharge from the hospital was re- 
commended on the criteria that “what- 
ever could possibly be done in the hos- 
pital had been done and improvement 
in the severity and frequency of the 
fits had been noticed.” Dr. Bakshi has 
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stated that the discharge was recom- 
mended also on the ground because "such 
patient can be managed at home.” In 
other words, the appellant will need 
constant attention and will not be in a 


- position to manage or look after her- 


self. Dr. Jindal had clearly stated that. 


-the appellant was suffering from men- 


tal deficiency. which was congenital and 
which was incurable He was not 
cross-examined at all. No question was 
put by the appellant when she produc- 
ed Dr. Bakshi to show that she is not 
suffering from congenital -mental defi- 
ciency which was incurable. Dr. Bakshi 
is in agreement with Dr. Jindal that 
the epileptic fits from which the ap- 
pellant was suffering cannot be cured 
completely. His statement that the ap- 
pellant was being kept busy in the hos- 
pital in looking after other patients and 
doing some work in the kitchen and 
that she was doing fairly well cannot 
be given much weight in view of the 
fact that he only visits the hospital ~ 
once a week and no such question was 
put to Dr. Jindal, who was the attend- 
ing doctor. Moreover, it does not mean 
that she was not getting epileptic fits 
and fits of violence and was cured. Dr. 

has unequivocally stated that 
the appellant has been having such 
fits even after the Board had recom- 
mended her discharge, 


22, Another doctor examined by 
ae respondent is Dr. B. Saha P. W. 5. 
He had examined the appellant soon 
after her marriage and found her to be 
suffering from epilepsy. He had given 
a certificate Exh. P. W., 5 which is dated 
2-12-1963, i.e., about nine days after 
This doctor categorical- 
ly stated that the brother (who was 
present in -court) had come with the 
appellant and had given her history and 
so. has described her an epileptic since 
her childhood in the said certificate. 
Dr. B. N. Bohra, P. W. 4, ‘had examin- 
ed the appellant on 2-10-1965 and found 
her to be suffering from violent epilep- 
tic fits., His prescription is Exh. P. 4. ` 
Dr. Rao had examined the appellant in . 
1967 when brought by appellant’s bro- 


ther. He found her suffering from epe- 
Jeptic fits. Dr. B. N. Bohra. who exa- 
mined the appellant again on 2-2-1968 


also found her suffering from epilepsy. 


23. The medical evidence shows 
that the appellant was suffering from 
December, 1963 from epilepsy and was 
also having epileptic fits. The evidence 
of the respondent shows that on the 
first night of marriage the appellant 
suffered from epileptic fits. The res- 
pondent in his petition for divorce 
had stated in paragraph 5 about 
the happening on the first night of 
marriage, when the appellant. got the 
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fits and her brother was summoned 
who gave some medicine from the box 
which the appellant was carrying and 
informed the respondent that the ap- 
pellant was mentally ill and had been 
under treatment. I find that the ap- 
pellant had specifically denied this al- 
legation in her written statement. The 
brother of the appellant had not denied 
being called by the respondent on the 
day in question when he was informed 
of the fit suffered by the 
The incident of that i 
corroborated by P. W. 6, A. D. Ghosh 
who was not cross-examined with re- 
gard to the incident. 

24. I am satisfed from the evi- 
dence on record that the appellant is a 
person of unsound mind since she is 
not capable of managing herself or her 
affairs as an ordinary reasonable per- 
son would. I am further satisfied that 
this unsoundness of mind is incurable 
and that she has been of unsound mind 
since her marriage in November, 1963. 
The appeal, is therefore, dismissed but 
in the circumstances of the case there 
will be no order as to costs, 

Appeal dismissed. 





fe | 
` AIR 1972 DELHI 55 (V 58 C 15) 
i D. K. KAPUR, J. 
Smt. Ganga Bai, Petitioner v. Bacho- 
mai Tulsidas and another,- Respondents. 
C. M. No. 1332-W of 1971, D/- 8-9- 
1971. 
‘Civil Procedure Code (1908), Order 
41, Rule 19 — Sufficient cause — Care- 
lessness or negligence of Advocate is no 
ground for restoration of Appeal. 
An omission or failure of the Coun- 
sel to determine the date of hearing is 
Do ground to set aside for de- 
fault when the practice of the Court was 
to have a running list of cases and not 
to intimate date of hearing to the party 
who was represented by an advocate. AIR 
1933 Lah 642 and AIR 1933 Lah 1043 
(1) Foll (Para 2) 
Cases Referred: ‘Chronological Paras 
(1933) AIR 1933 Lah 642 (1) (V 20) 
= 34 Pun i 831, Mt. Bholi v. 
Puran Singh 

(1933) AIR 1933 Lah 1043 (1) (V 20) 
= 35 Pun LR 313, Qadar Baksh 

_v. Hakam 2 


D. S. Golani. for Petitioner; Sardar 
Singh, for Respondents. 


JUDGMENT:— I had dismissed this 
Writ Petition in default on 12th Feb- 
ruary, 1971. A’ Regular Second Appeal 
which had been ordered to be heard 
along with this Writ Petition was also 
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dismissed in default on ihe same day. 
An application for setting aside the dis- 
missal and for restoration of the Writ 
Petition was moved in this Court on 15th 
July, 1971, and a similar application was 
filed in the Regular Second Arpeal. 
Subsequently. an application under Sec- 
tion 5 of the Limitation Act- for con- 
donation of delay in filing the applica- 
tion for restoration was also filed It 
was stated in the application for resto- 
ration that Shri Jetha Nand Betab, Ad- 
vocate of the applicant had colluded with 
the other side and had not informed the 
applicant of the date of hearing. 


2. Although I would consider the 
fact that the applicant was not informed 
of the date of hearing and of the decision 
of the appeal to be a ground for condca- 
ing delay in moving the application for 
restoration. I do not consider the alle- 
gation that the Advocate of the petitioner 
was colluding with the opposite side to 
be worthy of belief. There is no mate- 
rial whatsoever to show that there was 
any such collusion. I have been takea 
through the affidavit filed by the appli- 
cant and I can see nothing therein to 
show that the counsel was failing in his 
professional duty or colluding with the 
respondent as alleged by the applicant. 
These are very serious allegations against 
an Advocate and should not have been ' 
lightly brought in this fashion. As the 
only ground for maintaining the appli- 
cation for restoration is the omission cf 
Shri Jetha Nand Betab, Advocate to 
perform his professional duties, I con- 
sider. that this application and the ap- 
plication in the Regular Second , Appeal 
which is on the same grounds cannot 
succeed, It has been pointed out in Mt. 
Bholi v. Puran Singh, AIR 1933 Lah 
642 and Qadar Baksh v. Hakam, AIR 
1933 Lah 1043 (1) that an cmissicn cr 
failure of the counsel to determine the 
date of the hearing is no ground to set 
aside the dismissal in default. It is the 
practice in this Court to have a run- 
ning list of cases and when a party 
is represented by an Advocate no inti- 
mation of the date of hearirg is to 
sent to the said party. The carelessness 
or negligence or omission of the Adve 
cate is no greund to order the r-stora- 
tion of the appeal, The allegaticn that. 
the Advocate was cclluding with the 
opposite side has not at all been sub- 
stantiated by anything other than a bare 
allegation to this effect, It is unforiu- 
nate that such an allegation haz been 
made without any material to support 
it. 


3. An application like the rreseat 
can only be allewed when the appli- 
cant shows sufficient cause fer being 
unable to appear personally or through 
counsel on the date of hearing. I can- 
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not find’ eny sullicicnt cate and, there- 
fre, beve to reject the application. I 
dr not, hewever, impose costs on the ap- 
plicant as she appears to be a poor 


widow, : 
Application rejected, 





. AIR 1972 DELHI 56 (V 59 C 16) 
vV. S. DESHPANDE, J. - 

Mangal Chand (decd), Appellant v. 
Gurbaksh Singh, Respondent. 

S. A. O. Case No. 126 of 1967, D/- 
41-8-1¢71, from order. of C. . Suri, 
Rent Control Tribunal, Dae D/- 9 
1967. ` 

(A) Houses and Rents — Delhi Rent 
Control Act (59 of 1958), Sections. 37, 39 
— Abatement of. second appeal and 
cross” objections, (Para 11) 

(B) Civil Procedure Code, Order 22, 
Rules 3, 4 — Abatement of second ap- 
peal and cross objections, (Para 11) 

(A) (B) When a statutory tenant 
died during the pendency of second ap- 
peal filed by him wherein landlord also 
filed cross-objections, against order of 
eviction from only a part of the premi- 
ses, the second appeal and _ the cross- 
objections both abated, on death of a 
statutory tenant neither any right or 


interest in the demised premises nor the - 


statutory protection was inherited by his 
legal representatives. But the order of 
eviction from only a part- of the premi- 
ses which had become final was enfor- 
ceable against the legal representatives of 
the deceased statutory tenant. Effect of 
the death of statutory tenant before and 
after the passing of order of eviction in- 
dicated. (Paras 4 to 6 and 8 to 11) 


‘ (C) Houses and Rents — Delhi Rent 
Control Act (59 of 1958), Section 2 (1) 
-— Statutory tenant. (Para 2) 
On termination of contractual tenan- 

cy the tenant becomes a statutory 
tenant. He has no estate or interest in 
the premises. But he has only a right 
to remain in possession due to the pro- 
tection given by the Act. AIR 1965 SC 
414 Rel. on. Í (Para 2) 
Cases kheferred: Chronological Paras 
(1971) AIR 1971 Delhi 98 (V 58) 

= 1970 Ren CJ 635, Batoo Mal © 

v, Rameshwar Nath 3 
(1965) AIR 1965 SC 414 (V 52) 

= 1964-4 SCR 892, Anand Niwas 

v. Anandli Kalyanji’s ‘Pedhi 

Y. Dayal with Maheshwar Dayal, for 

Appellent; M. L. Dhawan, for Respon- 
dent. 

. JUDGMENT:— The landlord G 
baskh Singh filed a petition for evic- 
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tlon of the tenant Mangal Chand. An 
order for eviction In respect of a part 
of the premises was passed by the Con- 
troller under ‘Section 14 (1) (bh) of 
the Delhi Rent Control Act, 1958 
(hereinafter called the Act). The 
appealed to the Rent Con- 
Tribunal against the order of 
eviction from a part of the premises and 
the landlord filed cross-obijections against 
the dismissal of the petition for eviction 
in respect of the rest of the premises. 
But both the appeal and the cross-ob~ 
jections were dismissed by the Tribunal. 
The tenant thereupon filed this second 
appeal against the order of eviction’ of 
a part of the premises and the land- 
lord | filed cross-objections against the 
of his eviction petition in res- 

pect of the rest of the premises. : 


2." During the pendency of these . 
proceedings the landlord terminated the 
contractual tenancy of the tenant. by a 
notice to quit with the effect that the 
tenant became what is popularly called 
only a statutory tenant. As observed 
by the Supreme Court in Anand Nivas 
Pvt. Ltd, v. Anandji Kalyanji’s Pedhi, 
AIR 1965 SC 414, however, such a per- 
son is not a tenant at all. He has no 
estate or interest in the premises. He 
has only a right to remain in possession 
due to the protection given by the Delhi 
Rent Control Act, 1958. But this sta- 
tutory protection is personal to him. 
When he dies, neither any right or inter- 
est in the demised premises nor thej’ 
statutory protection is inherited by his 
legal representatives. 


3. As pointed out by us in Batoo 
Mal v. Rameshwar Nath, AIR 1971 Delhi 
98, the landlord is ordinarily bound to 
terminate the contractual tenancy of the 
tenant before he files an application for 
his eviction under the Act. But if he 
does not do so, it is for the tenant to 
object to the maintainability of the evic- 
tion petition on that ground. If the 
tenant fails to do so then the said ob- 
jection is deemed to have been waived 
by the tenant. The position then is that 
the eviction petition of the- landlord is 
maintainable but the contractual tenancy 
comes to an end when an order for evic- 
tion is passed against the tenant. For, 
according to the definition of “tenant” 
in Section 2 (1) of the Act, a person 
against whom an order for eviction is 
passed ceases to be a tenant. This rule 
is, however, subject to the possibility 
that the order of eviction may be re- 
versed in appeal. In that event the 
status of a tenant will bẹ restored. 
Otherwise, the tenant would become a 
statutory tenant only. Another way to 
terminate the contractual tenancy of the 
tenant is to give him a notice to quit 
under Section 106 of the Transfer of 
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Property Act if the tenancy: in. Delhi ori- 
ginated after 1-12-1962. If the tenancy 
commenced from before that date then 
only a reasonable notice is necessary to 
terminate ‘the tenancy. The contractual 
‘tenancy can be terminated by the land- 
ford at his will at any time, The land- 


lord in the present case terminated the © 


contractual tenancy of the tenant by a 
notice to quit during the pendency of 
the eviction proceedings. The effect of 
the notice to quit is however, the 
same whether it is given before the in- 
stitution of these proceedings or during 
the pendency of these proceedings. The 
tenancy was, therefore, terminated be- 
fore the death of the tenant. At the 
time of his death Shri’ Mangal Chand 
was only a statutory tenant. 


: 4. Shri Mangal Chand died after 
instituting this second appeal, The ques- 
tion for decision is whether this second 
appeal and the cross-objections both 
abate on his death. Effects of the death 
of a statutory tenant may be classified 
as below: 


I. The death before an order 
eviction is passed, 

At this stage the only right in the 
petitioner landlord is to evict the statu- 
tory tenant from .the premises by prov- 
ing that the ‘landlord is entitled to do 
so under the provisions of the Act. The 
only reason why the landlord has to file 
the eviction petition under the Act be- 
fore a Controller is that a relationship 
of landlord and tenant existed between 
Gurbaksh Singh and Mangal Chand even 
though by the termination of the con- 
tractual tenancy Mangal Chand became 
only a statutory tenant. The Control- 
ler under the Act has the exclusive juris- 
diction to decide whether an order for 
eviction should be passed at the instance 
of the landlord against a tenant or a 
statutory tenant. If on the other hand 
either the parties are agreed that there 
is no relationship between them of the 
Jandlord and the tenant or if the Con- 
troller finds that there is no such rela- 
tionship between them then the peti- 
tion is not competent under the Act and 
the Controller would have no jurisdic- 
tion to try it and the remedy of the 
landlord would be to file a sult in a 
civil court on the basis of the title or 
on some basis other than that of the 
rela ionship between the landlord and 
a tenant. 


Therefore, if the tenant or the sta- 
tutory tenant dies before an order for 
eviction 


for 








tenant or only a statutory tenant on his 
death. If he had been a tenant then his 
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cy was heritable by his legal re- - 
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presentatives. The right of the: landlord 
for eviction, therefore, would have sur- 
vived against the legal representatives of 
the deceased and the proceedings would 
have continued. If on the other hand 
Mangal Chand had died as a statutory 
tenant before an order for eviction has 
been passed then the legal representati- 
ves of Mangal Chand would not have 
inherited either the tenancy or the sta- 
tutory protection which was confined to 
Mangal Chand alone which could not be 
inherited by his legal representatives. 
There will be no relationship of a land- 
lord and a tenant or a statutory tenant 
between Gurbaksh Singh and the legal re- 
presentatives of the deceased Mangal 
Chand, The application for eviction would 
have abated on the death of Mangal Chand 
in accordance with the principle of Rule 
4 of Order 22, Civil Procedure Code 
which is applicable to a proceeding 
under the Act by virtue of Section 37 
(2) of the Act and Rule 23 of the Rules 
framed under the Act. 


5. The application for eviction’ by 
the landlord succeeded only regarding a 
part of the premises. It was dismissed 
regarding the rest of the premises. The 
cross-objections by the landlord relate to 
that part of the premises regarding which 
the application had been dismissed, In 
respect of that portion the legal posi- 
tion is as if the landlord is still pursu- 
ing the application for eviction without 
obtaining an order for eviction. The 
application for eviction by the landlord 
was maintainable only against a tenant 
or a statutory tenant before the Control- 
ler under the Act. It is not maintain- 
able against the legal representatives of 
the statutory tenants as there is no rela- 
tionship of landlord and tenant between 
Gurbaksh Singh and them. Secondly, 
the legal representatives of Mangal 
Chand have not inherited either the 
tenancy or the statutory protection in 
respect of that part of the premises re- 
garding which the application for evic- 
tion has been 


With regard to them, therefore, the 
only remedy of the landlord is to file a 
suit in a civil court for possession against 
the legal representatives of Mangal 
Chand on.the basis of title or on some 
basis other than that of relationship be- 
tween a landlord and a tenant or a sta- 
The cross-objections of 
the landlord regarding that portion of 
the premises have, therefore, become in- 
competent under the Act. They are, 
therefore, dismissed as having abated on 
the death of Mangal Chand, so far as 
the forum under the Act is concerned. 
The forum of the civil court is still open 
to the landlord. 

- II. After the order for eviction has 
been passed, 
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6. If the tenant had died after the 
eviction order was passed against him 
but before any appeal had been filed by 
him then the right of the landlord at 
that stage was not the original right of 
filing an application for eviction against 
a statutory tenant but rather the sub- 
sequent right obtained by the landlord 
and embodied in the order of eviction ob- 
tained by him against the tenant. 
right to execute the order of eviction is 
different in quality from the original 
right of making is an application for 
eviction. Therefore, the right to exe- 
cute the order of eviction survives the 
death of the statutory tenant against 
his legal representatives on the princi- 
ple embodied in Rule 4 of Order 22, Civil 
Procedure Code. For the legal repre- 
sentatives represent the estate of the 
deceased statutory tenant. They do so 
merely because they are his heirs at 
law and not because they are in pos- 
session of any assets left by him and 
still less because they have inherited 
either the tenancy or the statutory pro- 
tection in the premises in respect of 
which an order for eviction has been 
passed. Therefore, they do not cease to be 
the legal representatives of the deceas- 
ed statutory tenant.merely because the 
statutory protection died with the sta- 
tutory tenant and did not devolve on 
his legal representatives, 


7. Learned counsel for the legal 
representatives who desired to come on 
record as appellants to prosecute the 
second appeal, has, however, argued that 
the filing of an appeal by Mangal Chand 
changed the legal position. He says 
that the right of the statutory tenant to 
pursue the appeal with a view to get 
the order of eviction set aside survives 
to his legal representatives. The ques- 
tion as to what right of the statutory 
tenant survives when he dies during the 
pendency of an appeal by him against 
an order for eviction has to be decided 
with reference: to the principle embodi- 
ed in Rule 3 of Order 22, Civil Proce- 
dure Code. According to Rule 11 of 
Order 22 during an appeal the word 
‘plaintif? shall be held to include an 
appellant and the word ‘defendant’ shall 
be held to include respondent. Shri 
Mangal Chand being the appellant was 
therefore, in the position of the plaintiff 
or ‘the petitioner. 


His legal representatives have, there- 


fore, to show that the right to sue sur- 
vived the death of Mangal Chand and 
they are, therefore, entitled to be 
brought on record as appellants follow- 


ing the principle of Rule 3 of Order 22. 


What is a right to sue is not a question 
of procedure but is dependent on the 
substantive law. The right to sue ari- 
ses from a cause of action. The nature 
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of a cause of action is determined by the 
substantive law giving rise to it. The 
relationship between Gurbaksh Singh 
and Mangal Chand was that of a land- 
lord and a tenant. It was, therefore, 
partly contractual and partly tbat of a- 
transferor and transferee of property. The 
rule regarding the devolution of contra- 
ctual rights is laid down in Section 37 
of the Contract Act which runs as fol- 
lows: 
“Promises bind the representatives eff 
the promisors in case of the death of 
such promisors before performance, un- 
less a contrary intention appears from 
the contract.” 

This means that the rights under a 
contract are heritable unless they are 
restricted personally to the contracting 
party. The rights of a tenant in their 
contractual aspect were not personal to 
the tenant to start with, But when the 
contractual tenancy was terminated by 
a notice to quit the contract came to an 
end. Mangal Chand did not. therefore, 
possess any contractual right after the 
tenancy was terminated. It follows, 
therefore, that on his death no contrac- 
tual right devolved on his legal repre- 
sentatives. 


8. Considered as. property the 
rights of tenancy were originally heri- 
table by the legal representatives of 
Mangal Chand, but the termination of 
the contractual tenancy resulted in the 
loss of tenancy rights. Thereafter only. 
the statutory protection ensured the 
possession of the premises by Mangal 
Chand. But the right of possession was 
restricted to Mangal Chand. On his 
death, therefore, his legal representa- 
tives did not inherit either the right of 
possession or the right of tenancy. The 
result is that on the death of Mangal 
Chand the right to sue did not survive 
and his legal representatives were not 
entitled to be brought on the record 
under Rule 3 of Order 22 to prosecute 
this second appeal. It is to be noted 
that even outside the domain of the 
Contract and property the same principle 
applies to the survival of other demands 
such as, claims for damages etc. in view 
of Section 306 of the Indian Succession 
Act 1925. It is true that in terms it 
deals with executors and administrators 
but the principle of Section 306 would 
be equally applicable to heirs at law. 


9. On the death of Mangal Chand, 








of Order 22, Civil Procedure Code. 
result is that the order for eviction in 
respect of a part of the premises passed by 
the Controller and confirmed in appeal 
by the Rent Control Tribunal becomes 
final. The rights of the landlord spring 
from the order of eviction alone. 
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landlord ïs entitled to execute the 
order of eviction against the legal re- 
presentatives of the deceásed-judgment- 
debtor. The reason is that the legal re- 
presentatives represent the estate of the 
deceased judgment-debtor. It is of no 
consequence that part of the premises 
against which the order for eviction has 
been passed are not included in the 
estate of the deceased, Im fact it is not 
necessary that the deceased should have 
left any estate whatever. The order for 
eviction as in any litigation must have 
at least two parties. It cannot have only 
one party. Therefore, the decree has to 
be executed in respect of the property 
covered by it against some person. It 
cannot be executed merely against the 
property without the joinder of some 
parties to represent the deceased judg- 
ment-debtor. It is only to satisfy this 
legal requirement that the order for evic- 
tion is executable against the legal re- 
presentatives and not because they have 
any interest or claim to this part of the 
premises, ° $ 


10. To complete the statement of 
law. it may be mentioned that in so far 
as the application for eviction by the 
landlord was dismissed, the cross-objec- 
tions filed by him are like an appeal 
filed by the plaintiff against the dismis- 
sal of his suit in respect of that portion 
of the premises for which the landlord 
was unsuccessful in obtaining an order 
for eviction. The death of the statu- 
tory tenant means that the right to sue 
by the landlord did not survive the 
death of the statutory tenant and came 
to an end. The cross-objections by the 
landlord, therefore, abated as no order 
for eviction has been passed in favour 
of the landlord in respect of the remain- 
ing part of the premises. The landlord 
has to pursue his remedy in respect of 
them in a civil court. The forum under 
the Act is barred to him because there 
is no relationship of a landlord and a 
tenant or a statutory tenant between 
him and the legal representatives of 
Mangal Chand. 


11. The appeal and the cross-ob- 
jections are, therefore, both dismissed as 
having abated on the death of Man- 
gal Chand during the pendency of the 
appeal and the cross-objections. There 
will be no order as to costs. 


Appeal and cross-objections dis- 
missed, 
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8. RANGARAJAN AND RAJINDAR 
SACHAR, JJ. 


M/s. Byford Private Ltd. and others, 
Petitioners v. Union of India and an- 
other, Respondents, 

Civil Writ. Petna. No. 785 of 1971, 
D/- 10-9-1971. 

(A) Constitution of India, Art. 226 
— Parties to writ proceedings — Neces- 
sary party, who is — A party whose 
interests are directly affected is a neces- 
sary party. AIR 1963 SC 786, Rel. on. 

: (Para 19) 

If on success of the petitioner (an 
intending manufacturer of tractors) in a 
writ petition certain other manufacturers 
would be deprived of their right to 
supply tractors to a Land Development 
Bank under an Agriculture Credit Pro- 
ject the farmers under the scheme hav- 
ing conveyed their choice in their 
favour and this right accrued to them 
at the time of the filing of the writ 
petition but these manufacturers were 
not made parties to the writ petition 
even after objection by the respondent. 
the writ petition must fail’ for non-join- 
der of the necessary parties. Distinc- 
tion between necessary party and pro- 
per party explained. (Paras 19, 23) 


- (B) Constitution of. India, Art. 226 
— Delay and laches — What amounts 
to laches disentitling a party to a relief 
will depend upon the circumstances of 
each case. Utmost expedition is the 
sine qua non for claims m writ peti- 
i AIR 1970 SC 898, Rel. on. 

(Paras 21, 23) 

When in a tender invited by Land 
Mortgage Bank under Agriculture Credit 
Project for supply of tractors, a company 
is held to be ineligible to take part in 
the . tender and the company files writ 
petition three months after it has been 
informed about its ineligibility, the 
petition must be held to be barred on 
ground of delay and laches more so 
when the refund of earnest deposit was 
accepted by the company without any 
protest and the farmers under the 
scheme had conveyed their choice for 
the particular tractor. ` (Paras 21,23) 


(C) Registration and Licensing of 
Industrial Undertakings Rules (1952), 
Rule 7 (2) (b) — Issue of Letter of In- 
tent — Effect of — Merely securing the 
Letter of Intent is not sufficient in the 
matter of establishing an imdustrial 
undertaking for which a licence is 
necessary though a person to whom the 
letter of Intent is issued could in the 
event of his fulfilling the conditions be 
converted into an industrial licence, 

(Para 33) 
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. (D) Evidence Act (1872), Section 115 
— Plea of estoppel — When open — 
For any plea of estoppel to arise there 
must be either a promise or an assur- 
ance intended to be acted upon and 
only when the same is in fact acted up- 
on that the question of. the binding na- 
ture thereof or of an estoppel as against 
the person making the promise or giving 
the assurance arises. In order to support 
a plea of estoppel the representation 
must also be of an existing fact. C. A. 
No. 646 of 1964, D/- 27-9-1971 (SC), Rel. 
on. (Para 35) 


Cases Referred: Chronological Paras 
(1971) C. A. No. 646 of 1964, D/- 
27-9-1971 (SC), Sat Narain v. 
Union of India 
(1971) Civil Writ -No. 55 of 1970, 
D/- 25-3-1971 (Delhi), Mohan 
Chandra Joshi v. Union of India t9 
(1970) AIR 1970 SC 898 (V 57 
= 1969-2 SCR 824, Tilok Chand 
Moti Chand v. Munshi 21L 
(1968) AIR-1968 SC 718 (V 55) i 
== 1968-2 SCR 366, Union of l 
India v. M/s. Indo-Afghan Agen- j 
cies Ltd. . 36 
(1967) AIR 1967 SC 1301 (V 54) 
= 1967-2 SCR 325, D. R. Nim 
v., Union of India 
(1965) AIR 1965 SC 136 (V 52) : 
= 1964-7 SCR 549, N. .Ragha- D 
vendra Rao v. Dy. Commr. South de 


Kanara 
(1963) ATR 1963 SC 786 (V 50) 
(1963) Supp 1 SCR 676, Udit 
Narain Singh v. Addl. Member 
Board of Revenue, Bihar T9 
(1959) AIR 1959 SC 490 (V 46) 
= 1959 Supp (1) SCR 787, C. K, 
Achuthan v. State of Kerala 
(1956) 1956-1 QB 529 = 1956-2 
WLR 625, Sidney Bolsom In- 
vestment Trust Ltd, v. E. Kar- . 
mios and Co. (London) , 38 
B. R. L. Iyengar with Bishamber 
Lal and S. C. Patel, for Petitioners; Mrs. 
Shyamla Pappu with M. S. Ganesh. C. 
R. Soma Sekheran and Mrs. Bindra Rana, 
(for No. 1) and J. L. Hathi with K. L. 
Hathi, Bharat Bhushan (for No. 2) for 
Respondents; R. L. Aggarwal, for Inter- 
vener. as 


S. RANGARAJAN, J.:— The peti- 


tioner company, Messrs. Byford Private, 


Limited had submitted a tender in pur- 
suance of a tender notice dated 9-11- 
1970, issued by the Gujarat State Co- 
operative Land Development Bank Ltd., 
Ahmedabad (2nd Respondent) hereafter 
called the Bank. Quotations were in- 
vited by the Bank-from those suppliers 
in the member countries of the Inter- 
national Bank for Reconstruction and 
Development and Switzerland, who had 
established tractor manufacturing faci- 
lities in India or had obtained “neces- 


A.LE 


sary approvals of the Government of 
India” for manufacture of tractors in 
India prior. to the date of the issue of 
this notice, for supply of 800 wheel: type 
imported tractors in various quantities 
in the horse power ranges of above 25 
but not exceeding 50, as per specifica- 
tions given in the tender papers. ~ i 


2. A sum of 35 million U. S, dol- 
lars have been received by the Govern- 
ment of India as credit from the Inter- | 
national Development Association (here~ 
inafter called the I. D. A.) in various. 
currencies; it was intended that portion. 
of the proceeds of the said credit would 
be available for payments under the 


. contract for which the above said in- 


vitation to bid was issued. The said 
credit was made available in pursuance 
of a scheme for carrying out the’ Guja- 
rat Agricultural Credit Project, ; 


3.- On 3-6-1970 ' a Development 
Credit Agreement was entered into be- 
tween the I. D. A. and the Government 
of India and, as a corollary, ` another 
agreement, called the project agreement, 
was entered into between the I. D. A, 


_ Agricultural Refinance Corporation and 


the Bank, on the same day. The cre« 
dit was to be utilised for the Gujarat 
Agriculture Credit Project, which is a 
lending programme to finance invest- 
ments in minor irrigation facilities and 
equipment and in farm mechanisation. 
Out of the total of 35 million U, S. dol- 
lars, 7-4 million dollars were earmark- 
ed for tractors, spare parts, harvesters 
etc., 2,200 imported tractors were to be 
supplied to the farmers in that: 


through the loans from the Bank, the 


40° procedure in this- regard having . been 


prescribed by the Development Credit 
Agreement between the I.D.A. and the 
Government of India. The Bank was 
required to obtain quotations for lots 
of 700-800 tractors by public invitations 
from those suppliers in the countries 
which are members of the International 
Bank for Reconstruction and Develop~ 


- ment (hereafter called the World Bank), 


and Switzerland, who had a establish. 
ed tractor manufacturing facilities in 
India or had obtained necessary appro~ 
vals of the Government of India, for 
the manufacture of tractors in India 
prior to the date on which quotations 
were sought by the tender notice dated 
9-11-1970. Thereafter the Bank had to 
advertise the particulars of different 
models of tractors. along with the prices 
quoted, of those selected suppliers and 
the farmers of the State had to make 
their choices, in order of preference, of 
the tractors which they would be will- . 
ing to buy from those selected. The 
Bank had then to aggregate the orders 
received and forwarded them to the L 
D. A. for its approval before placing 


State - 
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orders. Thereafter the Bank would en- 
ter into contracts with the selected sup- 
pliers at the prices quoted for the num- 
ber of tractors orders, 


4, The petitioner company had ap- 
plied, on 30-6-1970, for industrial licence 
to manufacture tractors of 30 Horse 
Power known as model S-200 in colla- 
boration with a Japanese Firm Messrs. 
Ishikawajima-Harima Heavy Industries 
Co. Ltd., which will hereafter be refer- 
red to only as the Japanese Firm, said 
to be one of seven big industrial houses 
of Japan and the largest ship builder of 
the world. The Industrial Licencing 
Committee favourably considered the ap- 
plication of the petitioner company for 
the grant of a licence to manufacture 
tractors in India at its meeting held on 
31-8-1970. A letter of Intent was also 
issued to the petitioner company on 12 
November, 1970 on the basis of the said 
decision of the Licencing Committee. 
After the issue of the Letter of Intent 
the petitioner company complied with 
the other formalities like the submission 
of the colloboration agreement, on 28th 
December, 1970 and for grant of capi- 
tal goods import licence on 2nd Janu- 
ary, 1971. The approval of the foreign 
collaboration agreement was granted on 
22-4-1971 and the clearance of the import 
of capital goods on 9-6-1971. 


5. The last date for the submis- 
sion of tenders was extended from 21- 
12-1970 (originally fixed) to 5-1-1971. 
The tenders were opened on 6-1-1971. 
There were fourteen tenders, two of 
which were for Indigenous Tractors and 
were therefore rejected straightway, 
the petitioner company was one of the 
remaining twelve. Since the Bank had 
no information about the names of the 
firms qualified for submitting the ten- 
ders the representatives of those who 
submitted tenders were informed on 6- 
1-1971 that the tender papers would be 
scrutinised by the concerned authorities 
of the Government of India. 


6. In February, 1971 the Bank 
sent details about the tenders received 
to the Ministry of Finance, Department 
of Economic Affairs, Government of 
India. The Technical Adviser of the 
Bank also went to New Delhi to discuss 
the matter personally with the concern- 
ed officers. Thereafter the Bank sought 
certain clarifications from the various 
tenderers. Some technical data and a 
copy of the test report of the tractors 
offered by the petitioner company were 
called for by the Bank in the month of 
February 1971 and these were also sup- 
plied to the Government of India for 
submission to the I. D. A. 

7. By the letter of 14-4-1971 the 
Ministry of Finance, Department of Eco- 
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nomic Affairs, of the Government of 
India intimated to the Bank that only 
five firms were qualified for getting 
choices of farmers. The petitioner com- 
pany was not one of the five. It would 
be best to read that letter fully: 

“G. Venkataramanan 
Under Secretary, 
Tel. 372154 
No. F. 4 (12)/71-FB, If 
Ministry of Finance, 
Department of Economic Affairs, 
14-4-1971. 

Dear Shri Joshi, 

I am sending this in continuation of 
my telegram of 14th April, 1971. As 
intimated to you in the telegram, the 
tractors of the following five companies 
qualify for obtaining farmers’ prefer- 
ences: 

1) Eicher 

2) Kirloskar | 

3) Escorts 

4) International 

5) Tafe 

We have taken the stand that “ne- 
cessary approvals” would mean that the 
manufacturer must satisfy the follow- 
ing criteria; 

Should have obtained: 

(i) Letter of Intent; 

(ii) Approval for the foreign colla- 
boration terms; and 

(iii) Approval for import of capital 
equipment. 

The International Development Asso- 
ciation has been informed of our stand 
on this. As proposed by you in your 
D. L. Letter No. LDB/DO/Tech/12521 
dated the 6th March, 1971, the follow- 
ing models of three of the above five 
firms are rejected: 


1. M/s. Kirloskar Bros. D-5006 
(West Germany) 
2. M/s. Escorts Tractor 
Ltd. Ford-4000 (Eng- 
. land) 
3. M/s, Tafe MF-165 
(England) 
R-3200 (Italy} 
IMT-533-3-A 
With regards, 


Yours Sincerely, 
Sd: G. Venkataramanan.” 


8. The Bank then invited choi- 
ces of farmers by public notice, on 5- 
5-1971, in the local papers, the last date 
of submission of choices being 22-5-1971. 
About 13,000 applications were received 
by the Bank which selected by lots 800 
farmers on 31-5-1971. According to the 
petitioner. however, this happened on 9- 
6-1971 but this allegation has not been 
substantiated. The details of the same 
were sent by the Bank on 12-6-1971 to` 
the I. D. A. through the Government of 
India. The I. D. A. informed the Bank 
on 7-7-1971 through the Government of 
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India to place orders and on 14-7-1971 
the letters were accordingly returned to 
the three firms whose tractors were 
selected by the farmers. The petitioner 
company claims that it had imported 
four prototype units from their princi- 
pals in Japan and in respect of one of 
them comprehensive tests were compli- 
ed with at Government Tractor Training 
and Testing Station, Budni. The tests 
revealed that the tractor was suitable 
for use under Indian conditions. The 
petitioner company used the other units 
for giving demonstrations to farmers on 

an extensive scale. It had been already 
fested in Europe and the Continent and 
the performance was acclaimed to be of 
a superb order. This tractor is said to 
be fitted with sealed brakes on account 
of which it is most suitable for paddy 
cultivation involving piddling operations. 
The other tractors and models, which 
were not fitted with such sealed brakes, 
-were not ideally suited for wet cultiva- 
tion, particularly paddy cultivation. 
After the Letter of Intent was issued the 
petitioner company had incurred expen- 
diture to the extent of about Rs. 2 lakhs 
on items such as appointing technical 
consultants and financial advisers, adver- 
tising and preparation of project report 
and factory lay-out, It is claimed that 
the Letter of Intent is itself a document 
evidencing Government’s approval in 
principle of the project applied for. It is 
also stated that the inquiries made by 
the petitioner company with “the Mini- 
stry of Food and Agriculture. Ministry 
of Industrial Development, Local World 
Bank authority and the Bank” resulted 
in an assurance from all of them that 
the petitioner is eligible to quote against 
this tender. 


9. The petitioner company was 
not given due opportunity of being heard 
before the aforesaid letter dated 11-4- 
1971 was issued by the first to the second 
respondent; it had been excluded from 
consideration by the farmers of Gujarat 
State even without such an opportu- 
nity. a 


10. The petitioner company Is 
also stated to have been discriminated 
against. So far as the supply of tractors 
in Punjab is concerned the Punjab Agro 
Industries Corporation had invited ten- 
ders on 30-3-1971 with 21-6-1971 as the 
last date for receipt of tenders. It was 
clarified later by notification dated 11-6- 
1971, that the suppliers who had obtain- 
ed Letters of Intent and approval for 
foreign collaboration could submit their 
offers, on the basis of which farmers’ 
preferences would be obtained. Clear- 
ance of the capital-goods-import appli- 
cation was considered sufficient if it is 
obtained before 16th October, 1971, the 


. position to this Writ Petition that 


ALR. 


date on which the farmers’ choices would 
be aggregated, 

ii. It is stated in the affidavit of 
Shri G. Venkataramanan, Under Secre- 
tary to the Government of India in the 
Ministry of Finance (Department of 
Economic Affairs) filed on behalf of the 
Union of India (first respondent) in 7 

e 
expression “necessary approvals of the 
Government of India” referred to in the 
Invitation to Tender, which is in the 
plural, referred to not-merely the issue 
of a Letter of Intent but also the secur- 
ing. of approval to the foreign collabo- 
ration agreement and clearance for im- 
port of capital goods. Since the peti- 
tioner company had not fully satisfied 
all the conditions for being eligible for 
implementation of the manufacturing 
programme on the date of the issue of 
Invitation to Tender, namely, 9-11-1970, 
the petitioner-company was excluded from 
consideration. The issue of a Letter of 
Intent was nothing more than an inti- 
mation by the Government of India that 
they were prepared to issue a licence 
provided the applicant satisfied the con- 
ditions stipulated therein. Those condi- 
tions include the terms of foreign colla- 
boration, import of capital goods, if any, 
and the phased manufacturing program- 
me being settled to the satisfaction 
of the Government. The letter. would 
lapse automatically in the above condi- 
tions were not fulfilled within a period 
of six months from the date of the Let- 
ter of Intent. 


12. It is further pointed out in 
the affidavit of Shri Venkataramanan 
that the petitioner company was aware 
of the above meaning of the words 
‘necessary approvals’ and that even if 
it did not know it should have sought 
for necessary clarification from the res- 
pondents. It is still further explained 
that the Punjab Agro Industries Corpo- 
ration had nothing fo do with the ten- 
der notices issued by the Bank in Guia- 
rat, Even Punjab had insisted on the 
first two items of approval, namely, the 
Letter of Intent, and in respect of the 
foreign collaboration agreement; the 3rd, 
namely, for import of capital goods could 
be obtained a little later before the date 
of aggregation of farmers’ choices, Each 


State had its own conditions and they 
do not provide a basis for comparison 
with each other. 

13. Concerning the allegation 


made in the petition, that out of those 
five tenderers who had been approved 
the firms had purposely stepped down 
their production in order to import more 
tractors and that for the manufacture of 
the tractor Models of Messi Ferguson 
(Tafe) 135. Ford (Escorts) 2000, Eicher 
Model 3007 and 3009 in India, they do 
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not have any manufacturing programme, 
it was explained by Shri Venkatarama- 
nan that the tender notice referred only 
to the eligibility of the supplier and not 
to the particular makes and models with 
reference to the manufacturing program- 
me. Even if the tender of the petitioner 
company had been accepted, it is point- 
ed out, it would have had to import 
spare parts for seven years and it would 
take two or three years to manufacture 
the tractors and parts in India. 


14. In the affidavit of Shri Maha- 
ndi K. Jivani, Deputy Manager of the 
Bank, filed on behalf of the Bank (second 
respondent) in opposition to the present 
Writ Petition, it is pointed out that the 
petitioner had not even alleged viola- 
tion of any statutory provision or of any 
rule or regulation made under any sta- 
tute; even if the petitioner’s contention 
were correct it would only give rise to 
a civil liability and could not form the 
subject-matter of a Writ Petition. 


15. Even in the rejoinder affida- 
vit filed by Shri P. L. Goel on behalf of 
the petitioner company to the return of 
the second respondent no specific men- 
tion was made-of infringement of any 
statute or rule despite the preliminary 
objection taken by the Bank that there 
was no statutory duty cast on it to 
accept the tender of the petitioner and 
that the petitioner had nowhere men- 
tioned any such violation. The peti- 
tioner company only asserted in the 
rejoinder that it was within its rights, 
a further averment was made that the 
petitioner company’s fundamental and 
other rights were infringed. The peti- 
tioner company having been registered 
under the Companies Act and not being 
a citizen of India could not possess any 
fundamental right which. can be claim- 
ed to be thus infringed. Stress was laid 
in the rejoinders filed by the petitioner 
company to the returns filed by res- 
pondents Nos. 1 and 2 about their hav- 
ing been discriminated against and the 
Bank improperly delegating its functions, 
of either accepting or rejecting the ten- 
der submitted by the petitioner-company, 
to the Central Government. 
tion was taken that the Letter of Intent 
was issued to the petitioner company 
after the approval of the Cabinet and 
that the date of the issue of the said 
letter, namely, 11-12-1970, was not mate- 
rial since the approval had been given 
by the Central Government to the peti- 
tioner company in fact and in law on 
31-8-1970. Reliance was placed for this 
purpose solely on what is stated to be 
the approval by the Licensing Committee 
of the Government of India on 31-8-1970. 
If necessary clarifications had been made 
ron era ae ‘approvals’, as in the case of 
Punjab, the petitioner company would 
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have complied with the various require~ 
ments in time; the respondents were 
under legal obligation to clarify what 
they meant by ‘approvals’. On account 
of the amount of labour and expendi- 
ture incurred ‘by the petitioner company 
on the faith of such representations the 
respondents were estopped from exclud- 
ing the petitioner company.-as it has 
been done by the letter dated 144-1971, 


16. Shri B. R. L. Iyengar, learn- 
ed counsel for the petitioner company 
has urged as follows: 

(1) The expression “necessary ap- 
provals of the Government of India” 
only means the approval according to 
law, namely, the approval of the Gov- 
ernment in principle of the petitioner com- 
pany’s proposal to manufacture tractors 
in colloboration with the Japanese firm, 
which is the only approval contemplated 
by Rule 7 (2) (b) of the Industrial 
Licensing Rules, 1952. 

(2) In any case, the requirement in 
the Invitation to Tender, if it is to be 
construed as referring to the. fulfilment 
of all the three contentions (conditions?) 
as alleged by the respondents even be- 
fore the date of the Invitation to Ten- 
der,. would be arbitrary and capricious, 
having no reasonable relation to or ne- 
xus with the object to be served by 
the said scheme. 

(3) Even if there is any ambiguity 
in this regard the said expression must 
be taken to intend what a reasonable 
person. would understand by it; the per- 
son g the representation and the 
petitioner company having so understood 
the said expression and incurred detri- 
ment on- that footing the respondents 
were estopped from excluding the peti- 
tioner company from being considered 
by the farmers of Gujarat State. 

(4) The letter dated 14-4-1971 hav- 
ing been admittedly issued by the first 
respondent to the second respondent 
without giving an opportunity to show 
cause against the issue of such letter 
principles of natiral justice were violat- 
ed; it is vitiated for that reason. 

(5) The petitioner company had been 
discriminated against. 

17. Mrs. Shyamla Pappu, learned 
counsel for the first respondent, raised 
the following: preliminary objections: 

(1) The suppliers who have been 
chosen by the Bank as a result of the 
voting by the farmers are necessary 
parties to this petition and they have 
not been made parties to this Writ Peti- 
tion; it must fail for that reason alone 

(2) The petitioner company having 
come to know as early as the 16th April, 
1971 about their not being eligible to 
tender and to whom the earnest money 
of Rs. 25,000/- had been refunded by 
the Bank by means of a Draft as early 
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as 4th May, 1971 and the same having 
been accepted without any protest was 
barred by laches from filing the pre- 
sent Writ Petition after a delay of near- 
ly three months, even after the peti- 
tioner-company knew it was not eligi- 
ble to tender. The rights of third party 


suppliers, not impleaded as parties, had — 


intervened in the meantime. 


18. It was also urged that the 
Bank was only a Society registered 
under the Gujarat Co- operative Socie- 
ties Act and was, therefore, not a State 
or Local authority or any other body 
within the meaning of Article 12 of the 
Constitution of India and hence no writ 
could be issued against the Bank In 
the view we take of this petition it is 
needless to decide this contention. 
Preliminary Objection No. 1. 


; 19. Despite the specific objection 
taken in paragraph 32 of the first res- 
pondent'’s return that the suppliers had 
not been made parties to the present 
Writ Petition, the petitioner did not 
even make any endeavour to meet with 
‘the said objection in the separate re- 
joinder filed to the first respondent’s 
return; nor were any steps taken sub- 
sequently to get over this objection 
The said suppliers are (1) Tafe represent- 
Ing Messi Ferguson, (2) International 
and (3) Escort (Ford) who have to sup- 
ply to the Bank 537,83 and 180 tractors, 
respectively. Tafe has no doubt intér- 
vened in this Writ Petition but it is not 
disputed that an Intervener can make 
submissions concerning legal positions 
but not permitted to controvert facts, 
stated in the Writ Peition; the Interve- 
ner has also no right of appeal against 
the decision reached in the Writ Petition. 
Shri Iyengar relied upon a decision of 
a Division Bench of this Court consist- 
ing of Andley and Tatachari JJ. in Civil 
Writ No. 550 of 1970, D/-. 25-3-1971 
(Delhi), Mohan Chandra Joshi v. Union 
of India. What has been held in the 
ease, following the decisions of the Sup- 
reme Court in Udit Narain Singh v. 
Addl. Member, Board of Revenue, Bi- 
har, (1963) Supp. 1 SCR 676 = (AIR 
11963 SC 786) and N. Raghavendra Rao v. 
Dy. Commr., South Kanara, (1964) 7 
SCR 549 = (AIR 1965 SC Rs is that 
while a necessary party has to be im- 
pleaded in a Writ ‘Petition a proper party 
may not be impleaded. The further 
question for consideration, therefore, is 
whether these suppliers. are necessary 
parties to the present’ Writ Petition. 
Shri Iyengar states that all that is sought 
to be done in this Writ Petition is that 
the letter of the first respondent dated 
14-4-1971 to the Bank informing them 
‘that the petitioner-company was not eli- 
gible should be struck down and ex- 
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cluded from consideration and that the 
necessary consequence of this would be 
that the petitioner-company also should 
automatically go before the farmers for 
exercising their preference in respect of 
the Japanese tractors. If, as~ be 
explained later, the letter dated 14-4- 
1971 correctly spells ‘out what the ex- 
pression ‘necessary approvals’ employed 
in the Invitation to Tender means then 
there would be no occasion to quash 
that letter regardless of whether the 
petitioner company had to be given an 
opportunity of being heard. In other ` 
words the  petitioner-company would 
have to show that they were, on a pro- 
per construction of the Invitation to 
Tender or by any other process of legal 
reasoning, illegally excluded from. the 
farmers’ choice. By the time the pre- 
sent Writ Petition was filed the’ suppliers 
in question had been chosen by the far- 
mers and their tenders had also been 
accepted by the Bank. The agreements 
could have been entered into by ` the 


. Bank with the suppliers chosen: by the ` 


farmers by 27-7-1971 on the expiry of 
the date mentioned by tenders but this 
could not be done because of the order 
of stay passed by this Court on the Writ 
Petition, which was filed on 19-7-1971, 
Before there can be any interference by 
way of judicial review with the rights 
that have thus accrued to those suppliers. 
those suppliers ought to be heard. As 
was observed by the Supreme Court in 
the case of Udit Narain Singh a neces- 
sary party is one without whom no 
order can be made effectively; a pro- 
per party is, on the other hand. one in 
whose absence an effective order can be 
made but whose presence is necessary 
for a complete and final decision on 
the question involved in the proceeding. 
It was still further explained in that 
case that a party whose interests’ are 
directly affected is a necessary party. if 
the petitioner-company succeeds in the 
present writ petition it would have the 
direct consequence of depriving. those 
suppliers of the rights which have accru- 
ed to them by reason of the farmers 
having voted in their favour and their 


-having secured the right to supply trac- 


tors as mentioned above to the ‘Bank. ` 
There cannot be any interference with 
the rights that have thus accrued to 
them without making them parties to 
this Writ Petition. In ‘these circumstan- 
ces the Petition would have to fail even 
on the ground of non-joinder of the 
necessary parties, 


Preliminary Objection No. 2. 


20. -The second preliminary ob- 
jection concerning laches, though a se- 
parate question, is also somewhat ` link- 
‘ed up in this case with the first prelimi- 
nary objection, A few facts which are 
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necessary to. appreciate: this point. -may 
alone be noticed in this connection. It 
Is asserted in-the return of the first: res- 
pondent that the petitioner company had 
information about their being ineligible 
as early as‘14th April, 1971 the date on 


which the above-said letter was issued . 


by the first respondent to the Bank.. On 
6-4-1971 the petitioner company “had 
sent a telegram to the Managing Di- 
rector of the Bank stating that their offer 


was declared not eligible at that ‘late 
stage. There was also a threat of re- 
sort, to legal intervention coupled 


with a request to withhold further 
action in announcing names.’ On the 
game day telegrams were issued 
by the petitioner company not only 
to the Director (Shri G.. B. Ramakri- 

Ministry of Finance, Department 


of Economic . Affairs, New Delhi) _ but 
also to the Ministers for Finance, and 
Food and Agriculture.. On the. 19th 


April, 1971 a..lawyer’s notice was also 
sent setting out the facts in detail 
Copies of the telegrams and the said no- 
tice are Annexure E to the present Writ 
Petition. It is worth recalling that even 
on the 4th May, 1971 the earnest deposit 
money (Rs. 25,000/-) was refunded by 
the Bank to the petitioner, by means of 
a Draft; which was stated to have been 
accepted without protest by the peti- 
tioner-company. It was not mentioned 
fn the rejoinder filed by the petitioner- 
company to the return filed by the 


second respondent that the earnest 
money was not refunded; there was 
only a denial that the petitioner 


had accepted the refund of earnest 
money without any protest: there was a 
further averment that various represen- 
tations had been made to the competent 
authorities. It was averred in the return 
of the second respondent, ‘also not de- 
nied by the petitioner, that the Bank 
had invited choices of farmers by pub- 
lic notice published on 5-5-1971 in the 
local newspapers, the last date for sub- 
mission of choices being 22-5-1971. The 
farmers’ choices were aggregated on 31- 
§-1971. The petitioner, therefore, knew 
about its being declared ineligible even 
on 14-4-1971 as stated by the’ first res- 
pondent, or at, that the latest on 164- 
1971, as could be seen from the tele- 
grams issued by the petitioner that the 
petitioner was excluded from being con- 
sidered by the farmers. The: petitioner 
had sufficient time, even before the far- 
mers’ choices were’ asked for by means 
of the publication in the local papers on 
5-5-1971, to approach this Court ‘for’ re- 
Hef and ask-for the farmers’: choices be- 
ing stayed- pending ‘determination ‘of the 
petitioner’s claim for being so ‘consider- 
ed. On the other hand, the’ peti- 
Honer merely chose to rest. content with 
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sending . telegrams, despite _ threatening 
legal action and asking the concerned 
persons from proceeding further in the 
matter. In spite of those telegrams and 
also a. lawyer’s notice a public announce- 
ment had been made through the local 
press. Not merely this: even the earn- 
est money was refunded to the. petitioner 
on 4-5 1971, 

_21.- What amounts to: laches dis- 
entitling a party to relief would de- 
pend upon the circumstances of each 
case.. In Tilok Chand, Moti Chand v. 
Munshi, AIR 1970 SC ‘898, Hidayatullah, 
agreed with the result (dismissal 
of the petition on the ground of delay) 
reached -by Bachawat and Mitter, JJ. 
Hegde, J. and Sikri, J. (as his Lord- 
ship then was) differed from Bachawat 
and. Mitter, JJ. Even though no period 
was: prescribed, Hidayatullah, C. J. ob- 
served ` that the utmost expedition is 
the sine qua non for such , the 
party aggrieved having to move the 
Court ‘at the earliest possible time and 
explain satisfactorily even a semblance 
of. delay. It was further pointed out 
fhat in India each case.will have to be 
considered on its own facts: there is no ` 
lower limit ‘of time to’ move the court 
since even though “the case is brought 
within any period prescribed by the Li- 
mitation Act the Court need not neces~ 
sarily give the total time to the litigant. 

arly, in a suitable case, the Court 
may entertain such a petition even after 
lapse of time; It. is not necessary for 
the purpose of this case to notice the 
extent to which differing views were ex- - 
pressed on the total time that would be 
available to-a party with a grievance to 
move the Court. The above-noticed ob- 
servations of Hidayatullah, C. J, are| 
sufficient to cover the present case, 


“22... The` entire scheme vis-a-vis - 
the manufacture, importation and distri- 
bution of tractors to farmers requires 
expeditious implementation. Some time 
would be taken up by the farmers hav- 
ing to vote on the question.as to who 
the suppliers of tractors should be. When 
Letter of Intent dre issued to parties, 
applications in respect of the conditions 
imposed. should be made within six 
months and it would remain valid only 
for one year unless extended by Gov- 
ernment’on an application made within 
that year, There has thus. to be. expe- 
dition all round, This is not a case, there- 
fore, where a party can take his own 
time to move the Court or say that he 
could even have any period, if any, 
allowed by the Law of Limitation. In 
the events that have happened, and in 
spite of the hearing of the Writ Petition 
having been expedited, if the matter is 
to go once again before the. farmers for 
their choice it would mean more de- 
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lay which in the context must be re- 
garded as unconscionable.’ Dealing with 
the preliminary objection raised on the 
ground of delay or laches’ the petitioner 
only stated in the rejoinder to the ‘re- 
turn filed by the second respondent that 
it had sent telegrams referred to above 
and it also approachéd the Governor of 
Gujarat on 15th July, 1971 before filing 
this Writ Petition on the 19th July, 1971. 
The telegrams were issued on the 16th 
‘April, 1971 . whereas, it.is worth re- 
peating, not only the earnest money of 
the petitioner was refunded -but publi- 
cation was also made in the local paper 
for. the choices of the farmers to be 
expressed even in the first week of May, 
1971.. The petitioner has thus not given 
any tenable reason for filing the pre- 
sent Writ Petition even in the early part 
of May, 1971 except that the present 
Writ Petition has been ‘filed after ex- 
hausting all the -administrative channels: 
On the other hand a misleading allega- 
tion had been.made in paragraph 46 of 
the Writ Petition that the aggregation 
of farmers’ choices would take place 
only on 27-7-1971, thereby suggesting an 
unwarranted inference that in spite of 
the farmers’ choices having been aggre- 
gated only on 27-7-1971 there was some 
indecent hurry by pre!poning (sic) it to 
31-1-1971. In the return filed by the first 
respondent (also of the second respon- 
dent) it was specifically stated that the 
farmers were required by the publica- 
tion made by the Bank on 5-5-1971. to 
indicate their choices by 22-5-1971: The 
Bank had filed a copy (Annexure A) .of 
the publication made on 5-5-1971 along 
with their reply to the application for 
stay .pending disposal of the Writ Peti- 
tion. It was specifically stated. therein 
that the applications from the farmers 
would be accepted till 22-5-1971. The 
above-said date mentioned in the Writ 
Petition, namely, 27-7-1971, has. been ex- 
plained in the affldavit of Shri Venkat- 
ramanan' (vide paras 4 and'‘5) as the date 
on' which the quotations . received’ from 
the firms were to expire and that’ but 
for the ‘stay obtained’‘on. 19-7-1971 the 
Bank could have signed the agreements. 
Yet another wrong allegation made _ in 
paragraph 44 of ‘the Writ .Petition, was 
that the Food and Agriculture Depart- 
ment had stayed the directive given by 
the first respondent on! 14-4-1971 to the 
second ‘respondent. 
denied by Shri Véenkatramanan and no 
reference was even made by the peti- 
ne to any such stay during | the hear- 
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_ "28. It seems wa us, TE that 
the present petition is barred on ‘the 
ground of delay and laches. Failure to 
implead necessary parties, the suppliers 


who were chosen by the farmers, - be- 


` pect of 4000 tractors. 


This was squarely. 


ALR 

comes even more aggravated in - the 

context of such delay and laches; - 
24. We shall now deal with the 


contentions of the petitioner on. the 
merits also, for. the wee of completeness, 


~ 25. It would. .be convenient to 
discuss the first and “second ‘contentions 
on thë merits together because they are 
somewhat connected. To appreciate the 
first contention of Shri Iyengar on ‘the 
merits it would be necessary to. have a 
brief idea not only” about the nature of 
the agreement between the Government 
of India and the I. D. A. but its uùder- 
lying purpose.’ The I. D. A. is an aff- 
liate of the’. World Bank (International 
Bank for Reconstruction and Develop- 
ment). 35 million U, S. dollars, in varj- 
ous currencies, were loaned .for execu- 
tion of the Project. There was a simi- 
lar project in Punjab which was to be 
implemerited by the Punjab Agro Indus- 
tries Corporation’ Ltd. Chandigarh in res- 
2,200 tractors for 
the use of the farmers in Gujarat were 
to be imported; the -present controversy 
relates only to 800 tractors out of 2,200, 
The whole stheme. was conceived to 
cover the gap between demand and sup- 
ply of tractors.” The necessary foreign 
exchange had to be obtained in. various 
currencies. ~The ‘suppliers should be 
from the member countries of the In- 
ternational Bank for Reconstruction and 
Development,. and Switzerland; they 
should have established ` tractors- -manu~ 
facturing-facilities in India or in the 
absence of such facilities. the suppliers 
should at: least have obtained the “neces- 
sary approvals” of the Government of 
India for the manufacture of tractors in 
India prior to ‘the date of issue of ten- 
der notice. The same condition was 
imposed not only in the case of Guiarat 
but also of Punjab” While in. the Pim~ 
jab, by subsequent clarifications, the re- 
quirements expressed in the tender no- 
tice were -somewhat modified this was 
not done in the case of Gujarat except 
to the extent that the time for tenders 
which had been originally fixed upto 21. 
12-1970 was extended till 5-1-1970. If 
is stated in the rejoinder affidavit of the 
petitioner to- the return filed by the 
second respondent that originally the 
tender notice in the case of Gujarat .was 
in respect of water cooled engines but 
the date of.tender was extended in. order 
to enable tractors with air cooled engines 
also to be made eligible. This fact hav- 
ing been stated. for the first time by 
way of. rejoinder there has been no fur- 
ther opportunity for the respondents to 
traverse -this allegation and hence ‘has 
to be excluded from consideration. ` Nei- 
ther the extension of tender in the case 
of Gujarat or the subsequent modifica- 
tions by way of clarification made sub- 
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sequent to the Invitation. to -Tender in 
the Punjab can be of any assistance to 
the petitioner in the view that even on 
21-12-1970 (which was subsequently ex- 
tended to 5-1-1971) the petitioner had 
secured nothing more than a Letter. of 
Intent and he had not secured the ap- 
proval of the foreign ‘collaboration agree- 
ment concerning ‘which there was -no 
relaxation even by Punjab. By 


>- 26.. The argument of Shri Iyen- 
gar was that the fixation of the date of 
the Invitation of Tender, namely, 9-11- 
4970, as one before which the necessary 
approvals should be obtained in order 
fo qualify for submitting the tenders 
was arbitrary since the fixing of that 
date for securing the approvals, had no 
rational connection with the object’ of 
getting such approvals. He relied,- in 
this connection, on the decision of -the 
Supreme ' Court In D, R. Nim v. Union 
of India, AIR 1967 SC 1301, where the 
order of the Government of India rec- 
koning the service for promoted Indian 
Police Service Officers from : 19-5-1951 
was held invalid on the ground that the 
date was artificial and ‘arbitrary, hav- 
Ing nothing to do with the application 
of the relevant Rules. This case has 
clearly ‘no application because it was not 
unreasonable or artificial to ‘require -per- 
sons submitting tenders to possess” the 
necessary eligibility on the-date of .the 
issue of the Invitation to Tender; the 
date of the issue of Invitation to Tender 
was a natural, not artificlal requirement 


27. In order to satisfy ourselves 
that the approvals which were insisted 
upon in the Government’s letter dated 
14-4-1971- had: not. been thought of. Sub- 
sequent to the tenders: being opened in 

i case, we -~ directed the learned 
counsel for the first .respondent to pro- 
duce the:.relevant files. On a perusal 
of the same we are satisfied that re- 
ference to these aspects had. been made 
even before the -issue of the Invitation 
to Tender. in. the correspondence, which 
ensued between the Director of the 
Ministry of Finance (Shri G. V. Rama- 
kishna) and the Indian Embassy in 
Washington. In the telax.message dated 
27-4-1970 issued by Shri Ramakrishna to 
Shri Shroff of. the Indian Embassy , in 
Washington D.C. the considerations 
which were to be taken into account in 
respect of applications’ for ‘setting up a 
manufacturing unit of- ‘tractors ` Were 
stated, inter alia, as follows: 


“G) Suitability of Tractors .Pro- 
posed to- be manufactured -for Indian 
Conditions. . After testing- a few samples 
tractors if any modifications or adapta- 
tions are required. to suit operating con- 
ditions in India, these are indicated to 
the -party for making suitable charges, 
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(ii) ‘The capital cost of the invest- 
ment including the cost -of.the imported 
machinery raw material- and component 
requirements. and estimated cost of pro- 
duction, - à 

(iii) Terms. of foreign. collaboration 
if any including technical fees, Royal- 
ties, .Foreign .investments ete. Nor- 
approved of the 
order. of 3 per- cent. of ex factory sales - 
price minus the yalue of imported com- 
ponents for a period of five years. For- 
eign investment -is considered upto . 30 
to 40-per cent. of equity base depending 
on the -imported capital goods require- 
ments.’ Other conditions of the collabo- 
ration agreement are also subject to 
scrutiny and approval by Government. 

- (iv) The foreign exchange require- 
ments for the import of machinery could 
be met partly or fully by means of the 
investments of the foreign collabora- 
tors within the approved percentage 
referred to above. Items of machinery 
to be imported will be subject to in- 
digenous’ clearance. on the basis of 
availabilities within the country. 

(c) The above are broad guidelines 
for examination of proposals and it may 
be emphasised that each case will 
scrutinised on merits before Government 
approval -is given.” - 
. 28°  We-have therefore, no rea- 
son to think that the approvals which 
were stated in the letter of the 14th 


: 


_ April, 1971 to be necessary were those 


which had not been thought of earlier 
= the. issue of the invitation to ten- 
en Sang 


-29, -. We do not see any .force in 
the contention of Shri Iyengar ‘that no 
rational basis: could be found for re- 
quiring such approvals .to be -obtained 
even before the issue of the. Invitation 
to tender. He urged they might’ as 
well, without any loss of performance 
might: be extended up to the time the 
farmers’ choice was obtained. Shri 
Iyengar. did not, however, -suggest that 
these approvals were not necessary at 
all- for, the implementation of the 
scheme or that they were unrelated to 
the performance. His argument . was 
limited to pointing out that it would 
have. served ..the Government’s purpose 
if the application of the petitioner for 
an industrial- licence for manufacturing 
tractors had‘ been approved in princi- 
ple before the date of the issue of the 
tender. It is urged, in other words, that 
even though: the. Letter of Intent, fol- 
lowing upon the approval of the Indus- 
trial Licencing Committee dated 30-8- 
1970, was issued on. 12-11-1970, the said 
approval was itself sufficient to make 
the petitioner eligible for being -consi- 
dered by-the farmers of Gujarat State. 
It is not for the Court to say what 
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should have been the conditions which 
the Government ought to’ have specif- 
ed when they issued the Invitation to 
Tender. in order even to better achieve 
the purpose. The only possible attack 
could be that the insistence on all the 
three approvals ‘having to be secured 
before the: date of the: Issue of the ten- 


der was so unreasonable as to be struck ` 


down. If some valid reason, however; 
could be found -for incorporating such a 
condition in the Invitation to Tender -it 
is not within the province of this Court 
to embark upon an enquiry as to how 
the. Government could -have improved 
upon the conditions set out in the In- 
vitation to Tender with’ a.view to se- 
curing för` the: farmers,’ as: it is con- 
tended by- Shri Iyengar, a wider -choice 
of tractors: It seems EA that the 
Government -did not wish that the- pro- 
gramme . should be -delayed. - Once it 
is seen that all the three items of ap- 
proval had been decided’ upon even 
earlier than the issue, of the Invitation 
to Tender and the approvals being rea- 
sonably related to the: ‘purpose of work- 
ing.-out the scheme in. question we fail 
to; see how ` the . Government . acted 
capriclously in requiring that those who 
tendered should have’; secured. all .the 


three tenders on or before the date 
of the issue of the tender. The ib- 
convenience that ‘could: result in’ ‘such 


approvals not being obtained prior to 
the date of the issue, of the Invitation 


to Tender are probably too manifest ‘to . 


require ic: mention. If there was 
to be any relaxation in this regard ‘it 
might raise further difficulties like hav- 
ing to specify which of'-those ` three 
items of approval could be. relegated to 
a point of time. later than the issue.of 
the Invitation to Tender; yet another 
dificilty may be the period of time 
until .which such relaxation might be 
extended. If even in respect a ‘person 
who had not got all or any of the ap- 
provals before- the date of the issue of 
the tender notice the farmers of Guja- 
rat were called.upon to exercise their 
choice diffculty would arise if any per- 
son out of those’ made eligible to ten- 
der submitted a tender and was also 
chosen by ‘the farmers subsequently 
failed: to secure all the three items of 
approvals. ‘The -choice by: the farmers 
would then become fruitless and a 
fresh opportunity would:.“have -to be 
given to the farmers for exercising 
their choice, once again, excluding those 
who had failed to get all the neces- 
sary items of approval. This would at 
least result in not-being able to adhere 
to any time. schedule, i k 


- 30. ` The fhir contention ` “of 
Shri Toenger that the issue of a L att 


etter 
of Intent by itself was sufficient Is 
b 
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seen to be contradicted by the . very 
terms subject to which the Letter of 
Intent was issued.. They are as fol- 


ws: 

“d) Terms of foreign collaboration 
would be settled to the satisfaction of 
Government. ; 

(ii) The phased - manufacturing pros 
gramme. would be settled to the satis- 
faction. of the -Director General, Tech- 
nical Development, 

. (iii) The import of capital goods, ff 
any, would be settled to’ the satisfaction 
of the Government. : 


(iv) The prototypes of the tractors 
Proposed to be manufactured would be 
tested .at the Tractor - Testing Station, 
Budni and found suitable to Indian con- 
ditions and you ‘incotporate _ alk 
modifications/alterations as suggested ‘by. 
the Testing Station, Budni.” - : 
The Letter of Intent would. automatical- 
ly lapse-if, within a period of. six 
months, ‘applications | relating «to the 
above conditions were not submitted, or 
if, within a period of one year from 
the date ‘of issue, an industrial licence 
is not.issued unless the period is ex- 
tended by Government on an_applica-: 
tion made to this effect before the: ex- 
piry. of the period. of one year. The 
petitioner had confirmed the acceptance, 
as required by the said Letter of In- 
tent, of the above conditions. .Not mere- 
ly that. He had. by submitting the 
tender in accordance’ with the > notice 
inviting tenders had agreed, by neces- 
sary implication, to comply with the 
conditions mentioned in -the tender 
notice, one of which was that the neces- 
sary approvals should -have been ` ob 
tained prior to the: date of the issue of 
the tender. It is worth noting, in ‘this 
context, that it had’ been specifically 
mentioned in ‘the tender notice that the 
question of the Bank ‘accepting only 
the lowest offer did’ not arise on ac- 
count of ‘the scheme having to be financ- 
ed in the manner: stated above on the 
basis: of the choices ‘of the farmers for 
different makes or’ models of tractors 
offered by different manufacturers. For 
this reason, therefore, the petitionér 
could not be heard to say that he was 
entitled to any special’ consideration by 
reason of the tender made by, him be- 
ing the’ lowest. 


, sh On ‘this aspect of. the’ case It 
remains ,to notice” only ‘the legal con- 
tention ‘put . forward by Shri Iyengar 
on the basis of Rule '7~(2) (bY of the 
Registration and Licensing of Industrial 
Undertakings- Rules, 1952. For- - appre- 
ciáting :this! contention -the following 
portion of Rule 7 may be read:— —-. 

“7, Application for licence—- (1)-An 
application. fora licence ‘or permission 
for the’°establishment of a new indus. 


¢ 
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trial undertaking or any substantial ex- 
pansion of (or the. production or manu- 
facture of any new article in) an in- 
dustrial undertaking shall be made. be- 
fore taking any of the following steps 
—(a) raising from the public any part 
of the capital required for the under- 
taking or expansion (or the’ production 
or manufacture of the new article) (b) 
commencing the construction `of any 
part of the factory buildings for the 
undertaking or expansion (or the pro- 
duction or manufacture of the new 
article), (c) placing. an order for. any 
part, of the plant and machinery _ re- 
quired for’ the undertaking or expan- 
sion (or the production or. manufacture 
of the new article), g z 


(L-A) An application for a licence 
or permission for changing the -location 
of the whole or any part: of an indus- 
trial undertaking which has been regis- 
tered (or in respect of: which a licence 
or. permission. has been issued) shall be 
made. before taking any of the follow- 
ing steps — (a) the acquisition of land 
or the construction of premises for 
the purpose of: housing the industrial 
undertaking at the proposed new site; 
(b) the dismantling of any part of the 
plant ‘and -.machinery at the existing 


gite. 


(s) An application for a licence, or 
permission under the Act— 

(a) for the cela bilehinent of. > new 
industrial, undertaking, . where - foreign 
collaboration, import of capital -equip- 
ment or issue of capital is involved, 


Shall be made in Form D (1) append: 


ed to these rules; 


(b) for the establishment of a new 
industrial undertaking, where no fore- 
ign collaboration, - import of- capital 


equipment or issue of capital is involv-. 


ed or where a. prior application made 
in Form D (1), under clause. (a), has 
received the approval of the Govern- 
ment in principle, shall - be. made in 
Form D (I) appended to these. rules, 
xx : XX XX.” 


Stress has. been laid on the words “has 
received the approval of the Govern- 
ment in principle” occurring in Rule 7 
(2) (b).. In the first place it has no: 
where been stated in the petition that 
the insistence on the aforesaid’ 3 items 
of approval. was . in any manner. con- 
trary to the .said Rules. ‘particularly 
Tt Is no doubt not- obligatory 
on the part of the petitioner to even 
cite the appropriate rule. But--it is 
urged on behalf of- the respondents that 
the petitioner had not even | indicated 
in the petition, even broadly. or rough- 
ly, his present legal -contention ' «and, 
therefore,. the respondents .were not 
called upon to meet- such a- challenge. 
We see great force -in this objection, 


- industry. 


- “letter. of intent”. ’ 
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The petitioner has nowhere stated that 
the insistence on securing. the above- 
said three items of approvals before 
the date. of -issue of Invitation to Ten- 
der was contrary to any statute or rule. 
Nor do we think that there is any 
merit in the said contention because the 
Invitation to Tender, was issued for the 
Purpose of a tractor manufacturing pro- 
gramme financed out of the credit re 
ceived by the Government of India: from 
the International “Development Associa- 
tion; an. affiliate of the world Bank. It 
is obvious that in such a situation that 
the Government of India had to ensure 
that the terms and’ conditions which 
had been agreed’ upon by the World 
Bank were properly implemented and 
without undue delay. 


32.: Secondly we fail to see how 


referenca: ta the above Rule 71%) Gh) 14 


even relevant in the matter of under- 
standing the expression “necessary ap- 
provals”. .There was also some debate 
before us as to whether it was “appro- 
val”. in the singular or “approvals” in 
the plural It seems to us, ‘as long as 
it is clear that the three items of ap- 
proval were those spelt out by the 
Government of India. on the one hand 
and the. I D. A. on the other even be- 
fore’ the issue of the Invitation to Ten- 
der, the mere use-of the singular or 
plural would hardly make any difference 
because an expression in the singular 
can be understood’as plural in mean- 
if the context 80 requires. č 


32-A. - Our attention has also been 
drawn by Shri Hathi, learned counsel 
for the second respondent to the fol- 
lowing passage in “Industrial Licencing 
— Guide and Procedure” published by 
the Indian. Investment Centre, Page 3, 
where details concerning the procedure 
for- obtaining a Letter of Intent is stated 
in addition to what such Letter of In- 
tent’ means. The said passage which 
sums up accurately ` and briefly 
position in -this regard must be taken 
to be well known ‘to :entrepreneurs of 
It reads: ; s 


` “Letter of Intent, 


.- This is a special. procedure designed 
for according clearance in principle to 
the establishment of a new undertaking 


-or additional. capacity, in cases involv- 


ing separate approvals in respect oof 
foreign collaboration. import of capital 
equipment and/or -issue of capital. In 
this procedure, there ` are two stages, 
In the first- stage, an application outlin- 
ing the essential features of the propo- 
sal is filed, On the basis of a broad 
examination of the proposal. the Gov- 
ernment will. issue what is, called a 
aoe letter conveys 

. Government, in 


the . intention . of, the 
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principle, to grant an industrial licence, 
provided that the applicant comes up 
with definite proposals - on the follow- 
ing matters, within: the stipulated 
period, and is’ able to secure the appro- 
val of the concerned authorities there- 
on-— 2 

.(1)' Terms of prier collaboratloñ; 

- (2) Import - oi captat, equipment, 
a ; 

(3) Issue of “capital. i 
This enables the applicant to finalise 
and. formulate his proposals on these 
matters, with the 
these proposals are 
satisfactory’ and ` are ` approved, an in- 
dustrial licence forthcoming. 
The period of validity of a letter of 
intent is specified in the letter and us- 
ually ranges from 6 to 12 -months, at 


the ‘end of which it will automatically - 


lapse. The validity can be got extend- 
ed on suffñcient grounds. 

At the second stage, after the con- 
ditions have been fulfilled, the letter of 
‘intent is converted into an industrial 
licence,” 

33. It must be ‘taken to be well 
understood, therefore, that merely se- 
curing the Letter of Intent was not suf- 
ficient in the matter of establishing an 
industrial undertaking | for which a li- 
cence is necessary though a person to 
whom the letter of Intent ‘is issued 
could in the event of his fulfilling the 
conditions be converted into an indus- 
trial licence. The letter of Intent only 
enables the applicant to’ finalise ‘and 
formulate the proposals ‘on. those mat- 
ters with the assurance that if: the pro- 
posals are otherwise found- satisfactory 
an industrial licence- would be. forth- 


coming: The confusion- which is sought - 


to: be introduced into the discussion by 
reference to the - Industrial licencing 
Rules, without even making it a part of 
the petitioner’s case, would be clear. if 
it is remembered that even, now. the 
petitioner’s right to get an industrial 
licence is not..in question. We could 
understand any reference to:the Indus- 
trial Rules being necessary in the con- 
text of the petitioner being denied a 
licence for his industry. Even regard- 
ing the supply of tractors in Gujarat 
the present tender has involved only 


the importation of ‘800 tractors out of: 


2200. The petitioner-company, there- 
fore, would be able to compete for the 
farmers’ choice on a later occasion in 

respect of the balance of tractors re- 
quired in the State of Gujarat. There 
fs also the possibility of -the petitioner 
going before the farmers of Punjab. It 
fs not contended’ that ' by reason of the 

etitioner’s: tender not’ being accepted 


the Bank in Gujarat the entire pro- ` 


posal to manufacture tractors in India 


A. I. R- 


would become frustrated, -This will 
have a bearing only upon the number of 
tractors which. they would be able to 
import into the country even. though 
they are now unable to secure the 
choice of the farmers for at least. a 
certain number of tractors: But then 
it is an expanding market; there is 
also a great gap to’ be bridged between 
demand and supply. Some of these as- 
pects will be more relevant on the ques~ 


tion of estoppel to. which. we- Tex 
„vert later. Í 
34. On the: aeir whethe# the 


petitioner-company which has submitted 
tenders in pursuance of the - Invitation 
to Tender without obtaining ‘necessary 
approvals prior to the date of the issue 
of the Invitation to Tender could - still 
insist on. being regarded as eligible to 
tender we are unable to think of. any 
other answer except’ the one. against ` the 
petitioner-company: Ee 


35. We see much less force in the 
contention of Shri Iyengar that the ‘res- 
pondents were estopped from excluding 
the petitioner-company from being con- 
sidered by the farmers of Gujarat State. 
It is well settled that for any plea’ of 
estoppel to arise there must be either a 
promise or an’ assurance intended to 
be acted upon and only when the same 
is in fact acted upon that the question 
of the binding nature thereof or of--an 
estoppel as against: the person making 
the promise or giving the assurance ari- 
ses.- In order ‘to support -a -pléa of 
estoppel the representation must also be 
of an existing fact (vide the observa- 
tions of Mitter, J. speaking for the Sup- 
reme Court in Sat Narain.v. Union of 
India, C., A. :646 of 1964, D/- 27-9-1971 
(SC)). There has: not. been any: specific 
allegation in this case that any particu- 
lar officer of the Bank’ or: of the Govern- 
ment of India had made any representa- 
tion to the petitioner that even without 
getting a Letter of Intent and getting the 
other two approvals before the date of 
the issue of the Invitation to Tender it 
was eligible to tender. The petitioner’s 
failure -to mention the. name of ‘even a’ 
single person as having. represented to - 
the petitioner-company about their being 
eligible to tender despite -their not. hav- 
ing obtained the approvals prior -to. the 
date of the issue of the tender is signi- 
ficant particularly when the petition -.con- 
tains elaborate quotation: from -decided 
cases about the Law of Estoppel apply- 
ing even to the State and its undertak- 
ings. The-allegations concerning estop- 
pel, of a general kind made in the- peti- 
tion without even specifying who repre- 
sented whom and about what.: - have 
been denied by the respondents... Even 
in the rejoinders: filed by the petitioner- 
company. reliance has-only been placed 
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on the petitioner-company not having 
been. told on‘the date of the opening of 
the tenders, or even subsequently.. when 
they were asked.to furnish additional 
technical data which was sought by 
the Bank; about their not being. eligi- 
ble. The Bank -has stated that they had 
made it clear to the. petitloner-company 
that they would seek- the advice of the 
Central Government in the matter of 
fiinding out who among. those who had 
submitted tenders were eligible for be- 
ing chosen by the farmers of Gufarat. 


36.. There is also no- question. as 
it has been feebly suggested by the peti- 
tioner-company, of any delegation in fav- 
our of the first respondent. since the 
whole scheme having come: into opera- 
tion as. a result of the agreement between 
the Government of India and the I. D. 
A. the Bank had to depend necessarily 
upon the advice of the first respondent 
in this regard; in order to conform to 
the details of the above scheme and 
agreement, , fon 


37. Shri Iyengar derived no real 
assistance whatever from the decision of 
the Supreme Court in Union of India v. 
Messrs, Indo-Afghan Agencies Limited., 
1968-2 SCR 366 = ‘(AIR 1968 SC 718) 
which held that the Government is not 
exempt from the equity arising out of 
the acts done by the citizens to their 
prejudice, relying upon the representa- 
tions to its future conduct made.by the 
Government: The petitioner has been 
unable to prove, much less has not even 
specifically: averred, ‘that any particular 
official of either the Central Government 
or of the Bank, had made any represen- 
tation to the petitioner-company that he 
was eligible to tender, ; 


- 38. On this aspect.of the . case 
Shri Iyengar also urged that even if the 
expression “necessary approvals” in ‘the 
tender was ambiguous and it was rea- 
sonably capable -of the construction the 
petitioner-company had placed on it 
even then the petitioner company :would 
be entitled to urge that the respondents 
are estopped from saying that the peti- 
tioner was not eligible. , In support” of 
this contention the following observations 
of Denning, L., J. in Sidney Bolsom In- 
vestment Trust Ltd. v. E, Karmious and 
Co. (London) Ltd., (1956) 1 QB 529 at 
pp. 540 and 541) were relied upon: 


“In order to. work as an estoppel, 
the representation must be clear and un- 
equivocal, it must be intended- to be act- 
ed on, and in fact acted on. And when 
I say it must be ‘intended to be acted 
upon’, I would add that.a man must be 
taken to intend what a reasonable per- 
son would understand him ‘to -intend.” 

We are unable to agree. -Any indus- 
trialist must be taken to have known 
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that the Letter of Intent was not suffici- 
ent by itself unless he further came up 
with definite proposals concerning terms 
of: foreign collaboration, import of capi- 
tal equipment and issue of capital with- 
in the stipulated period and that-the 
mere’ Letter of Intent did not guarantee 
the grant of an industrial licence. The 
attempt: of Shri Iyengar to link Rule 7 
(2y (b) concerning the Government agree- 
ing in. principle to grant an industrial 
licence with the expression “necessary 
approvals” in the tender notice is seen 
to be a laboured one, Rule 7 (2) (b) it- 
self having no direct relevance in the 
pater of inviting tenders or accepting 
em. 


39. Even on the ground of detri- 
ment suffered it was already noticed that 
the petitioner-company had accepted the 
earnest money deposit of Rs. 25,000/- 
which was sent by the Bank by means 
of a Draft on 4-5-1971. If the peti- 
tioner. company had spent anything in 
the matter of making the tractor made 
by the’ Japanese firm popular in the 
State of Gujarat this benefit would cer- 
tainly be available to them when they 
would be ‘able to participate in respect 
of the tenders that would be called for 
in respect of the balance of 220 tractors 
required to be. imported, ‘out of which 
the present controversy relates only to 
800. The other items of expenditure 
stated to have been incurred, such as, 
on agricultural, technical and financial 
consultants, preparation of factory lay- 
out and project reports would still be 
useful to the petitioner-company. It is 
not as if that the entire manufacturing 
programme is going to be effected by 
the present exclusion of the petitioner- 
company. Judged by these considera- 
tions this is not a case where it can 
even be said that the petitioner has 
suffered real detriment by going ahead 
with project or- even advertising the 
tractors.of the Japanese firm. In the re- 
sult we hold that there is no- estoppel 
against. the Bank or’ even against tha 
first respondent, 


. 40.. Reagarding the contention that 
the- letter dated 14-4-1971 was issued by 
the first respondent to the Bank with- 
out giving the- petitioner any opportu- 
nity of hearing it has not been shown 
how the petitioner company .was entitl- 
ed. to a hearing before the issue of that 
letter. That letter does not cast any 
stigma on the petitioner-company: the 
effect of that letter is merely to indi- 
cate that the petitioner company was 
not eligible to tender, There was really 
no adjudication involved. It is not deni- 
ed. that- on the date of the issue of 
the. Invitation to., Tender: the petitioner 
had not even obtained the Letter of In- 
tent and had not even secured one of 


. 
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the three items of approval which were 
required. The letter- was an advice 
given by the first respondent to the 
Bank; the advice. was sought and was 
given in discharge of-the obligations 
which the first respondent had in the 
matter of working the scheme and its 
obligations under the agreement with 
the I. D. A. Shri Iyengar cannot there- 
fore, derive any real assistance from 
the decisions where ‘the. person 
cerned either “black-listed”> or 
ned” -without being ‘given a 
ing.’ In the present case there was 
really-no adjudication involved, attract- 
ing the applicability of: the rules of na- 
tural justice. As pointed out by Hidaya- 
tullah, J: (as his Lordship then - was} 
speaking for the Supreme Court in ..C. 
K. Achuthan v. Statė ‘of Kerala, AIR 
1959, SC 490 there „was, DO. infringement 
of fundamental right. when a person’s 
tender to supply milk to a Government 
Hospital was later on revoked, after ac- 
ceptance by the District Medical off- 
cer of that Hospital, since it was open 
to the Government, as it was for a pri- 
vate party, to choose a person to their, 
liking to fulfil contracts which they. 
wished to be performéd. : The present is 
even a stronger càse for the respondents 


since it was not. even a question of the 


Central Government choosing any one ex< 
cept to point out to the Bank that the 
necessary approvals which ought to: have 
been obtainéd prior tothe date of the 
issue of the Invitation’ to Tender had 
not been so obtained by..the petitioner- 
company. It seems to us, therefore, tha 
there is only a single question which ari- 
ses for consideration in this case, name= 


ly, whether the petitioner, was eligible ` 


to tender or, was not, If it .was eligible 
žo tender it ‘would succeed for that very 
reason even as it would fail if it was 
not eligible. It cannot succeed on the 
ground which is now urged that it was 
not given a hearing before the first res- 
pondent informed the second respondent 
that he was not eligible to tender. 


41, It was finally contended that 
the- petitioner had been. discriminated 
against. On our finding’-that the peti- 
tioner was not eligible - to tender no 
question of the petitioner company be- 
ing discriminated against really ` arises 
for consideration. But‘it was still urg- 
éd that only two out -of the three items 


of approval had .been ‘finally required ‘by - 


the State of Punjab. Eveni though both 
Punjab and Gujarat were acting in pur- 
suance of the same scheme no argument 
of discrimination can . really be built 
upon the fact that’ the conditions -ulti- 
mately insisted-upon:in the Punjab were 
more favourable to: those who -respond- 
ed to the Invitation to Tender. This 
argument need not “bé discussed since 


° 
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the petitioner had not complied .with 
even a single item, among the three items 
of approval required, on the date of the 
issue of the Invitation .to Tender, nor 
even the argument that for some mo- 
dels, the. details of which have ‘been al- 
ready noticed, for which there was not 
even an existing licence, were included 
among those placed «before the farmers 
of Gujarat to choose from because 
this aspect could not.. be agitated ‘by the © 
petitioner company once it is seen they 
were not. eligible to. tender. 

42. Before concluding it fs only 
necessary to refer to C. M. 1517-W/71 
which was filed on the eve of the com- 
mencement .of the hearing of this Writ 
Petition -for calling upon ‘certain. -files to 
be . produced by the first. respondent, 
Such of them as are relevant were 
brought during the hearing and perused 
by-us as well as by the counsel for the 
petitioner.. The authenticated copies of 
the necessary portions of the relevant 
files have also been placed on record. 
No orders, therefore, are required to be 
passed on C, M. 1517-W/71, 

‘43. In the result the Writ. Peti- 
tion is qe ee but in the circumstan- 
ces we leave the parties to bear ‘their 


own costs, ` ; : 
` Petition dismissed. 


ues 
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ORDER:— The plaintiffs in this case 
are sons of Chuni Lal, defendant No, 5. 
They have filed-a suit for declaration 
and injunction in which they seek a 
declaration that two bungalows in -Civil 
Lines, Delhi bearing Nos, 23 and 25 at 
Rajpur Road belong to and are the pro- 
perty of the joint Hindu Family com- 
prising of the plaintiffs and defendants 
No. 5 and that defendants. Nos.-1 to 4 
be restrained by means of a permanent 
injunction from interfering with the 
peaceful, enjoyment of these two proper- 
ties by the plaintiffs and defendant No. 
5. The circumstances which have. led to 
the filing of the suit. briefly stated, are 
that one Seth Beni Pershad, the grand- 
father of plaintiffs, Is claimed to. have 
constituted a joint Hindu Family with his 
sons and grandsons which family . was 
the owner of various properties as well 
äs a running business. Seth Beni Per- 
shad died in December, 1948 and there- 
after the joint family was constituted 
by Chuni Lal, defendant No. 5 and his 
three sons, the plaintiffs, as well as 
Mahaveer Prasad, defendant No. 3, who 
was a.minor in 1948. In 1953, it, is 
alleged, defendants Nos. 3 and 5 sepa- 
rated and put an end to their joint 
Hindu Family and became co-owners of 
the erstwhile joint Hindu Family pro- 
perty and the family. business which 
they had inherited rom Seth Beni Per- 
shad. Thus the family property and 
business came to be owned. by Maha- 
veer Prasad defendant No, 3 as one 
floint owner and the joint Hindu Family 
comprised of. the plaintiffs and defend- 
ant No. 5 as the other joint owner. Sub- 
sequently there was a partition . between 
these two branches and the two bunga- 
lows in suit fell to the share of Chunt 
Lal, defendant No. 5 and, the. plaintiffs 
and, it is alleged, is still in the’ owner- 
ship of this joint Hindu Family.. 


2. Defendant No, 2 herein, Seth 
Beni Pershad Jaipuria Charitable Trust, 
has as its trustees, amongst others, Chunf 
Lal, defendant No. 5. Mahaveer . Pra- 
sad, defendant No.'3 is claimed to be 
another trustee and the case of defen- 
dants 1 to 4.is that the third trustee is 
Smt. Rukmani Devi. The plaintiffs 
allege that while they were minors, their 
father Chuni Lal expressed . the inten- 
tion of giving away the properties in 
suit to this Charitable ‘Trust .for ` the 
purposes of running a.school eté. but. in 
-fact the..properties were never. transfer- 
red.. However, defendants 1 .t6 4 have 
started asserting title, to the properties 
in. suit and’ have threatened to. inter- 
fere with the peaceful enjoyment of 
these properties by the real owners and 
so it is necessary.to get a declaration 
and a permanent injunction as claimed 


Surya Kant v, Mahesh Chand .(P, Narain J.)- 


[Prs.: 1-6] Delhi 73 
eS Defendant No. 5 has natural- 
ly. supported ‘the plaintiffs suit. Defen- 
dants 2, 3 and 4 have contested the suit. 
Theyhave pleaded, inter alia; that the 
suit for declaration and injunction is 
not ‘maintainable on the allegations made 
in the plaint, that the plaintiffs are not 
in possession of the. property in suit, 
that the suit as filed is barred under the 
proviso to Section 34 of the Specific Re- 
lef- Act, that the suit is not maintain- 
able against defendant No, 2 which is an 
unregistered body, that all the trustees 
of ‘the trust, defendant No. 2, have not: 
been impleaded as defendants and inas— 
much as Smt. Rukmani Devi is also a 
trustee,. she is a necessary party to the 
suit, that there was a. dedication of the 
properties in suit in favour of the Trust, 
and that the properties were not own- 
ed by the Joint Hindu Family headed 
by Seth Beni Pershad and at no time 


. did the property in suit fall to the share 


of the plaintiffs and Chuni-Lal in any 
alleged partition and so there was no 
question of the coparcenery set up by 
the’ plaintiffs owning any property. De- 
fendant. No. 1 has set up the plea that 
the property in suit belongs to the Trust 
since a long-time and is being utilised 
by the said “Trust for the purposes of 
running a ‘girls school He has denied 
that the ‘property belonged to the plain- 
tiffs and Chuni Lal: and has asserted 
that the possession is that of the Trust. 
Defendant No. 1 is the brother-in-law 
of defendants 3 and 4. Defendant No. 
6 is the wife of defendant No. 5.and so 
has: naturally : supported the plaintiffs’ 
case. In the ‘replication filed on behalf 
of the plaintiffs the allegations in the 
plaint have been reiterated . 


: 4 . Before issues could be settled 
on the pleadings of the parties the 
plaintiffs have moved I. A. 1122 of 1971 
under Order 14, Rule 2, Civil P. C. by 
which it is urged that a preliminary 
issue on a question of law be settled 
which will dispose of the suit or at 
least a substantial portion of the suit 
between -the- parties. The suggested 
issue is in the- following terms:— 

“Could the’ gift immovable property, 
the “subject-matter of.the suit be ef- 
fected by Seth Chuni Lal Jaipuria (de- 
fendant No, 5), except by means of a 
duly stamped and duly executed regis- 
tered document in accordance’ with law 
and attested by two witnesses: If not 
with what effect?” = Ana 
<. 5.. This application has been re- 
sisted . by . defendants 2, 3 and 4 who 
have urged. that it is not possible. - to 
try the suit -piece-meal and : al the 
issues arising,in. the suit should be set- 
tled and tried at the same time. 

6. .' Order 14,. Rule 2, Civil P. C 


reads as under: >i. 
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‘Where issues both of law and of 
fact arise ‘in the same suit, and: the 
Court is of opinion that the case or any 
part thereof may be disposed of on the 
issues of law. only, it shall try those 
issues first, and. for that purpose .may, 
if it thinks. fit, -postpone the settlement 
of the issues of fact until after the issues 
of law have: been determined. Rar <8 


-7. Normally, there is no ‘sight 
in any party to . dictate. to 
court the manner in which it 
try the various issues raised in a liti- 
‘pation as the court ‘has absolute dis- 
cretion to proceed to decide a matter in 
such.a way as may be best conducive 
to the ascertaining of truth.. There 
are, however,. two aspects that the 
courts must keep in mind, The first .is 
that a suit should not be decided piece- 
meal at the trial stage for it would 
lead to protracted litigation if the order 
deciding the suit on .only one or two 
points is upset by an appellate court 
remanding the case for trial on the re- 
maining issues as- well. If this is not 
kept in mind several appeals may arise 
in the same matter., Thé second as- 
pect which must be borne. in mind is 
that where the issues of law go to the 
root of the controversy between the 
parties and the settlement.of that ques- 
tion of law- can decide.the entire- dispute 
or at least a substantial part thereof 
without having. recourse to evidence, 
the court is bound to try those issues of 
law first if it comes to the opinion that 
without recording evidence the entire 
controversy or a substantial part of it 
can be settled on a pure question: of 


law. Mr. H. :R. Sawhney, learned 
counsel for the plaintiffs, urged 
that admittedly there is no. -registered 


transfer deed of the property in‘.,suit 
whereby the same has been transferred 
to defendant No. 2 and as such it-is a 
pure question of law that no title In 
the property can be claimed by defen- 
dant No. 2 or its trustees and -the plain- 
tiffs would be entitled to claim a decla- 
ration of their title to the’ property in 
suit without having to lead any evi- 
dence. He referred to, the provisions of 
Section 123 of, the Transfer of Property 
Act, 1882 and ‘contended that -a gift of 
immovable property can be.. effected 
only by a registered instrument signed 
by or on behalf of the donor and at- 
tested by at least two; witnesses. Inas- 
much as this has admittedly not been 
done vis-a-vis’ the properties in suit, no 
claim of ownership can bè put forward 
by defendants’ Nos, 1 to 4 and a sub- 
stantial portion of the dispute will thus 
be settled. contended - by -the 
learned counsel that the case thus falls 
clearly. within the ambit of Rule 2 of 
Order 14 of the Civil P. C.:and the 
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court must settle a preliminary: “issue 
and decide the same.. In this -connec- 
ak he has. reliéd on several - prece= 
ents, . 


8. The first case to which my ats 
tention has r invited on behalf of 
the plaintiffs is a -decision of a Bench 
of' the Punjab High Court in S. Partap 
Singh Kairon v..S. Gurmej Singh, ‘60 
Pun LR 282 = (AIR 1958 Punj 409). 
In’ that ‘case an election petition was 
filed by Gurmej Singh against the elec~ 
tion of S. Partap Singh Kairon as‘ ‘a 
member of the Punjab Legislative As- 
sembly. The Election Tribunal fram- 
ed a number of issues on the pleadings 
of the parties. Among the issues fram- 
ed were one with regard to the. compe. 
tency of Sardar Gurmej Singh to raise 
an objection in his . election petition ` 
about. the rejection of. the nomination 
papers filed by one Santa Singh and 
the Second was as to whether. a lam- 
barder was a person in Government 
service within the meaning of Section 
123 (7) of the Representation of the 
People Act, 1951. It was urged on be- 

of S. Partap Singh Kairon that 
these two issues.should be tried by the 
Election Tribunal as preliminary issues 
under Order 14, Rule 2, Civil P. C. As 
the Election ‘Tribunal declined to do 60 
a petition under:Article 227 of the 
Constitution of Indi& was filed . against 
the order of the Election Tribunal de~ 
clining to treat the said. two issues as 
preliminary ‘issues. Bhandari, C.-J. who 
spoke for the court held that when the 
court is of the opinion that an’ objec- 
tion raises a serious question ‘of law 
which, it decided in favour of the party, 
objecting, would dispense with any fur- 
ther trial or ‘at any rate‘ with' the trial 
of ‘some’ substantial issues in the action, 
it has no option but .to decide that 
issue first. It has’ discretion to deter- 
mine whether the case or any parf 
thereof can or cannot . be ‘disposed of 
on issues of law only. It ‘may hold 
that the objection in point of law is 
not clear and explicit, or that the al- 
legation wears a doubtful aspect or that 
it ‘raises a mixed question of law and 
fact, or that the matter is one which 
by reason of the obscurity either of 
the facts or of law ought to be decid- 
ed at the conclusion of the trial, or that 
the facts are in dispute, or that a vital 
and undetermined ‘question of fact Is 
presented. In’ such a case the Cour? 
may decline to determine the points of 
law as points of law.: However, if if 
finds. that the case ‘or part thereof can 
be ‘disposed of on issues of law only, K 
must decide . those issues first. 


In Mangtulal. Bagaria v. Daya 
Shankar Gobardhan Das Bhata, . AIR 
1936 Pat 572, a Bench of’ the „Patoa 
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High Court observed that: the question 
of maintainability of a suit is. to'be dealt 
with on the footing of'the case as pre- 
sented by the plaintiff and’ on: thè as- 
sumption that his allegations are cor- 
. If afterwards they. are found to 
be- incorrect the: suit is Hable to be dis- 
missed not on the ground that it is-not 
maintainable but on merits.. Mr. Sawh- 
ney has urged that on the basis of: this 
rule the plaintiffs allegations in the 
plaint have to be assumed to be correct 
in deciding the proposed issue and .the 
pleas of the defendants -have not to be 
taken into account at this stage. In 
this case a certain sale was challenged 
by the plaintiff and a declaration was 
sought that defendants acquired no 
title to the property. by purchase in 
that sale or if the sale be held.to be 
valid for declaration that the purchaser. 
bought the property . as, benamidar and 
had no title to it. The trial court de- 
creed the suit primarily on the ground 
that the State. to which the ` property 
originally belonged `was not properly 
represented before it and- so the sale 
was not binding on the State and so 
void against it- On appeal the District 
Judge reversed the finding and dismis; 
sed the suit as not maintainable under 
Section 42 of the Specific Relief Act 
and held that the plaintiff should. have 
sued for possession along with a‘ suit 
for declaration, This: decision was. up- 
set by the High Court..which observed 
that the maintainability -of the suit is 
to be decided on the basis of the case 
pleaded by the plaintiff. and not’ by 
what the defendant urged in opposition. 
The decision; therefore, is of no help in 
deciding the question as to. whether 
Order 14, Rule 2, Civil P.. Ce is wees 
ed in the present case. o x 


10. The .last case on - which: re- 
Hance was placed. is a Bench décision of 


the Punjab and’ Haryana. High Court in. 


Inder Singh’ v. Nihal Kaur,’ AIR 1968 
Punj & Har 495, This was also a. case 
where a question arose about: the frame 
of the: suit and it was held that a. suit 
for mere declaration ‘that a certain do- 
cument is void is maintainable and 


there was no neéd to “specifically ask. 


for the document. to be “delivered up 


and cancelled. .The plaintiff had:.speci- ` 


fically pleaded in that. suit. that the gift 


had not been acted upon „and no .pos- 


session had been given. in consequence 
thereof. The question of possession 
‘was put in issue and evidence was ad- 
‘duced thereon. It was held on evi- 
dence by. the Trial Court that. it. was 
highly doubtful whether the plaintiff 
was in possession. of. the - property: on 
the date he. filed that suit of not’ but 
went to hold that the suit did-not fall 
within ‘the -ambit. of Section 42. of ‘the 
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- the ownership of ‘the 
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Specific: -Relief Act, 1877 and the plain- 
tiffs. remedy was to fle a suit under 
Section -39 of that Act:. -On appeal the 
High Court held that. Section 123 of the 
Transfer. of Property. Act did’ not ap- 
ply to:the transaction in suit and that 
Section 39. of the Specific Relief Act was 
not attracted inasmuch as the plaintiff 
had claimed ‘a declaration for - adjudg- 
ing the disputed documents to be. void 
and “in such a case it.-was- not.-neces- 
sary for. the plaintiff to specifically ask 
for the: document to be delivered up 
end cancelled, for if the court finds that 
the claim made -by the plaintiff is cor- 
rect it is in the discretion of the court 
to-‘direct the. document to be delivered 
up and‘to cancel it. Mr, Sawhney has 


urged ‘that in this: state.of law the plain- 


tiffs can. get a declaration of their title 
and no further relief need be asked, for 
if-.the transfer is. not in accordance 
with; Section 123. of the Transfer of 
Property Act there would be no trans- 
fer. in existence in law and the title 
set. up by defendants Nos, 1 to 4 to the 
fo them, in. suit e Woud, be of no avail 


i. . If the. pes ENE E raised in 
the present litigation were as oe as 
made. out by Mr. Sawhney I would 
have no objection to grant his prayer, 
I, however, find that’the suit filed by 
the: plaintiffs cannot -be disposed of by 
only the preliminary issue 
claimed by the plaintiffs. Delain: 1 
to 4 claim to be in possession of the pro- 
perties:* In that .view of the- matter the 
proviso : to. Section 34 comes into play, 
for if: after evidence is recorded it is 
found that the plaintiffs either them- 
selves: or through their father, defendant 
No, 5 are not in possession of the pro- 
perty the court is precluded from mak- 


_ing any ‘declaration of the legal charac- 


ter or right claimed, by the plaintiffs in 
this property. Further defendant No. 2 
is not a registered “body or a juristic 
person: ` The properties of the Trust 
vest in the trustees. Smt. Rukmani 
Devi, : one ` of: the trustees of. defendant 
No,.:2. has not been impleaded as a de- 
fendant., She. would . be’. a neces- 
sary party . for deciding ‘the ques- 
tion -as to whether the properties in 
suit vest in the trustees of defendant 
No. 2 and; are held by them or whether 
properties vests 
in. the plaintiffs and defendant No. 5. 
If a necessary „party is.not before the 
Court ar provisions of Order 1, Rule 9, 
Civil P...C, would come into play. This 
is also a matter which’ cannot be -décid- 
ed without evidence. Defendants 2, 3 
and 4-have also denied the existence 
of a joint Hindu family . or a coparce- 
nary -and have even disputed that the 
properties in suit ever camé to the 
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share of Chuni Lal and his sons. This 
matter would also require evidence. 
May be the pleas of the defendants 2 
to 4 are untenable but then the same 
have to be adjudicated upon. So, even 
if it assumed that the title claimed by 
the Trust is. not in existence on ac- 
count of Section 123 
of ‘Property Act, the plaintiffs” title 
cannot be declared for they will have 
to establish affirmatively that the pro- 

perty in suit is joint Hindu family pro- 


defendant No. 5: 
fendants 1 to 4 are mere trespassers- in 
the property or. are threatening to 
trespass in the: property . the only ‘relief 
available to. the’ plaintiffs would be an 
injunction restraining defendants 1 to 4 
from interfering with ‘the possession of 
the plaintiffs and defendant No: 5, pro- 
vided they are in. possession of: the 
same. J. am, therefore,. of the view to 
quote from ` the speech of Bhandari, 
CJ., in the case. of S. Partap Singh 
Kairon, 60 Pun LR 282 = (AIR 1958 
Punj 409) “that. the. allegations -(of pos- 
session etc.) wears a doub aspect or 
that it raises a mixed question of law 
and fact, or that the matter is one -which 
by reason of the obscurity either ‘of the 
facts ‘or of law. ought to be decided at 
the conclusion of the trial, or that- the 
facts -are in. dispute, de that a vital and 
undetermined: , qüestion - of fact is pre- 
sented.” > -> 


l 12. oe ‘application “Is, thevetore, 
dismissed. ; -No costs.- The case to come 
up for- settlement of issues on 18-8-1971. 


As dismissed. 
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` RAJINDAR-SACHAR, J. : 

Hari Singh Anand, Petitioner v. 

Union of India and others, Respondents. 

` Civil Writ No. _149-D of 1963, D/- 
6-8-1971: 


(A) Displaced.- Persons - (Compensa« 
tion and Rehabilitation) Rules (1955), 
Rule 30, Explanation 1 — Non-claimant 
is: also ‘entitled. unlér Rule 30 to allot- 
ment if Government ‘built property can 
‘be suitably : partitioned. i 
'- The plain meaning - ‘of ‘Rule 30 read 
with explanation is that if propérty can 
be suitably partitioned, the Settlement 
_ Commissioner’ should partition the pro- 

perty and allot to each“ such person, 
even when one: of them may hold a veri- 
fied cldim and other does not hold a 
verified claim.- Civil’ Writ 148-D; Dj/- 
2-2-1971 (Punj); Fol: AIR 1965 Puni 
383, Ref; ATR 1943 PC 164 and AIR 
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‘of the Transfer | 


' general or a special 


‘nation is- the 


A.LE- 


1964 SC 1305 and AIR 1983 Puni 246 
and AIR 1964 Punj 87, Disting: - f 
f «Eu (Para 5} 
(B) Displaced’ Persons (Compensa- 
tion and Rehabilitation) Rules (1955) 
Rule 38 — Government built property 
— Specific order regarding each parti- 
cular property not necessary — Gen 
order sufficient. 
_ Rule 38 does not -provide that there 
has to be a specific. order regarding 
each’ particular government built pro- 
perty. Rule-38 contemplates either a 
order. Where a 
general order was' issued by the Minis. 
try that: the: government built property. 
in Rajinder Nagar was to be divided on 
a certain basis, the said instruction’ will 
cover all similar and’ identical quarters 
built in Rajinder Nagar even if the 
number, of the particular quarter in dis- 
pute was not included in any- particu- 
lar list, ‘(Para 7) 
(C) Constitution at India, Article 
226 — Allotment of Government built 
property to displaced persons — Ques- 
tion of divisibility, and mode and mar- 
ner of doing so not open to challenge 
in writ proceedings — (X-Ref: Displaced 
Persons (Compensation and Rehabilita- 
tion) Rules (1955), Rules 36 and 38). 


Civil Writ 148-D' of ‘1963, _ D/- 2-2-1971 
(Punj), Fol. (Para °8) 
Cases Referred: ` Chronological’ Paras 


(1971) Civil, Writ No. 148- D of 1963, . 

D/- -22l 2-1971' (Punj) 

(1965) AIR 1965 .Punj 383 (V 52), - 
Singh ” Girdhar! . Lal : 

Union of India ~' Wh. at? 5 
(1964) AIR 1964 SC 1305 (V 51) m= 

(1964) 4 SCR 647, Karam Singh v, 

Pratap Chand’ % © £6 
(1964) ATR “1964 Punj 87 (V 51) = 

65 Pun LR 746; Atma Singh v. ` 

Chief Settlement Commr. Re- 

habilitation, New Delhi - 6 
aa AIR 1963 oo 246: (V 50) = 

2 Pun LR 2 Kewal Krishan 

i Goyt. of fae mi) 
(1943)° AIR -1943 PC 164 v 30) = A 

70 Ind App 129, Ryots of Gara- .ı 

` bandhọ, v. Zimindar : of Parlaki- 

medi 5 

H. R. Dhawan, ‘for Petitioner; P.S, 
Mehinderoo, for Respondents. - 

- ORDER :— In this writ petition the 
main question that arises for determi- 
. interpretation .to ` be 
placed. on Explanation I to Rule: -30 of 
the Displaced Persons (Compensation 
and Rehabilitation). Rules, 1955 (herein-. 
after to be called the Rules) and whe- 
ther a non-claimant is ‘entitled ‘to the 
allotment of a.portion of the Govern 
ment built property under the Rules. 

2. . The facts are that Quarter 
No. 6/82,. Rajinder Nagar which: is a 
Government. built property was ot 
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cupled by the petitioner; Hari’ Singh 
and Respondent No, 5,. Mohar Singh. 
The cost of.-the entire quarter was 
adjusted’ against claim payable to 
Shri Gulab - Singh, father of Respon- 
dent No. ‘5. 
set aside by Shri Jagindra. Singh, 

puty Chief Settlement Commissioner 
vide. his. order dated. 8-11-1958, who. re- 
manded the case with a direction that 
further enquiry relating to the divisibi- 
lity. of the property may be made in 
the presence of both the parties. - ` 


- 3; - By his order dated 
March, 1960 the Managing Officer held 
that the transfers of portions in occu- 
pation of each allottee i.e. petitioner 
and respondént. No, 5 ‘should be allow- 
ed to them respectively. Both peti- 
tioner and respondent: No. 5 appealed 
against the said order but the Assistant 
Settlement Commissioner ‘by his’ -order 
dated 25th May, 1960 held that ‘the 
house in dispute was divisible and that 
the same should be transferred . to 
both the petitioner and respondent No. 5. 
Both the` petitioner and respondent No. 
5 filed the revision petition which was, 
however, rejected by Mr. Sapra; ‘exer- 
cising the powers of Chief Settlement 
Commissioner ‘by his order dated 6th 
October, 1960 who confirmed the order 
that the property in dispute was divisi- 
ble -and- as same principles of divisibi- 
lity had been applied to the other simi-~ 
lar quarters made in Rajinder Nagar, 
there was no reason to interfere , with 
the orders of the authorities -below, 
Thereafter the Managing. Officer. took 
up the question of the division by metes 
and bounds between the petitioner and 
respondent No, 5. The Managing Offi- 
cer by his order dated 1-6-1962 
nexure F to the petition) divided the 
portion as A. B.C.D. which was to’ be 
transferred to the petitioner and the 
other portion C.D.E.F. which was, to 
be transferred to Respondent No. 5.. 


~ :The petitioner was -dissatisfied with 
the order of division .made by - the 
Managing Officer and filed an appeal 
which was disposed of by the Assis- 
tant Settlement’ Commissioner .by his 
order dated 7th September, 1962, who 
held that the property. was divisible 
and that there was no irregularity ` in 
the action of ‘the Managing Officer. 
Further revision by the -petitioner was 
also . by the order: of . Shri 
Purshotam. Saroop, exercising the powers 
-of Chief Settlement Commissioner dated 
2nd January, 1963 who held that the 
mode of partition determined by the 
authorities below was correct: The re- 
vision before the Central Government 
by the petitioner was rejected by the 
order dated 9th January, 1963 and- it 
was thereafter that the present peti- 
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.148-D/63 relating to. the 
This order .was, however, 


18th ` 
. by mein Civil Writ No. 148-D of 1963. 
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tion has been filed in this court. Iè 
may. be mentioned that the petition 


raised more or less. similar points as in 
the. other writ petition namely C. W. 
Government 
property in Rajinder Nagar. It may 
also be. mentioned that the other writ 
petition was decided by. me vide order 
dated 2nd February, 1971, wherein I 
dismissed the writ petition as I found 
no merits in it. : 

4. -In the - -present petition Mr. 
Dhawan again sought to urge the same 
points which were urged and rejected 


5. The first point that Mr. Dha- 
wan contended was that admittedly the 
petitioner was a claimant while respon- 
dent No. 5 was a non-claimant and 
therefore he alone had a right to the 
transfer of the property in dispute in 
view of Rule 30 of the Displaced Per- 


‘sons Compensation and Rehabilitation| - 


Rules (hereinafter to be called the 
Rules). ‘The argument was that Rule 30 
contemplates that only.a person who 
holds a varified claim is entitled to 
have the allotment made to him and 
as respondent No. 5 is admittedly not 
holding any ' verified claim, allotment 
made to him is without any authority 
or law. my view there is no vali- 
dity’ in this contention. Rule 30 reads 
as follows: 

“If more persons than one holding 
verified claims are in occupation of any 
acquired evacuee property which is an 
allotable property, the property shall 
be offered to the person whose net 
compensation is nearest to the value of 
the property and.the other persons may 
be allotted such other acquired evacuee 
property which is allotable as may be 
available: - 

, Provided that where any such pro- 
perty can suitably be partitioned, the 
Settlement Commissioner shall partition 
the property and allot to each such per- 
son a portion of the property so parti- 
tioned having regard to the amount of 
net compensation payable to him. 

. Explanation 1— The provisions of 
the rule shall also apply where some 
‘of the persons in occupation of any ac- 
quired evacuee property `which is an 
allotable property hold verified claims 
and some’ do not hold such claims.” * 

A reading of proviso would -sho 
that if. property can be- suitably parti- 
tioned the authorities concerned shall 
partition the property and allot to each 
such person the property so. partitioned 
having. regard to the amount of net 
compensation payable .to him. Expla- 
nation 1 further -_makes .it clear that 
the provisions of «this rule shall also 
apply where some persons hold verified 
claims. and some do not. hold such 
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claims. The plain meaning of Rule 30 
read with explanation is that it pro- 
perty can be suitably partitioned the 
Settlement .Commissioner should parti- 
tion the property and allot to each 
such person, even when one of them 
may hold a verified claim -© and other 


does not hold a verified claim. A re-. 


ference to: various rules in chapter 5 
(where Rule 30 is to ‘be found) of the 
Rules will show that though the per- 
son holding a verified claim is normal- 
ly preferred. at the time of allotment of 
the allotable property. the interest of 
persons who do not: hold a verified 
claim but is a displaced. person has also 
been kept in view. 

. Thus. whereas Rule 25 provides for 
the transfer of a’ property in the sole 
occupation of a person to whom com- 
pensation is to be paid, Rule, 26 provi- 
des for the allotment. of a property. 


which is in the sole occupation of a dis- 


placed person but who does not hold a 
verified claim. Rule 81 contemplates 
cases where acquired ‘evacuee property 
‘which is an allotable property in oc- 
cupation of more than one person, none 
of whom holds a verified claim. 

Now Rule 30 read without explana- 
tion would only cover .the cases of 
persons who , hold verified claim because 
the main part of Rule 30 provides 
that the property shall be offered- te 
the. person whose net compensation is 
nearest to the value ' of the property. 
Proviso’ to Rule 30, however, makes an 
exception and provides where such 
property: can suitably. be ae 
the Settlement . Commissioner shall parti 
tion the property’ and. allot to each such 
person the portion of the property. ‘so 
partitioned having regard to the amount 
of net compensation payable to. him. 
Explanation 1, however, makes the appli- 
cability of this rule even in a case where 
property is`in occupation~ of a person 
holding a ‘verified claim and ‘another “who 
does not hold such ‘claim. The argu- 
ment, therefore of Mr. Dhawan that in 
spite of the Explanation I read with 
proviso specifically ` providing. that if 
property can be suitably -partition- 


ed, the same can. be allotted both 
to a person who ‘holds 4 verifi- 
ed claim and” to the ‘other occu: 


pant who does not hold a verified claim, 
non-claimant has no right to get it al- 
lotted even if the property can be suit- 
ably partitioned does not stand scrutiny 
leither in principles or interpretation, 

If the argument of .Mr, Dhawan -was 
to be accepted there was hardly ‘any 
need for adding Explanation I to Rule 
30.. As it is, without Explanation L 
Rule 30 only putports to give a right of 
claiming allotment of ‘the - portion- of 
the property to the persons who holt 
verified oa If even after the ad- 
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dition of Explanation I to. the. Rule, it 
is stil to be held to be applicable only 
to . persons holding verified claims, the 
whole purpose of adding Explanation I 
will -be defeated and the whole 

will be an exercise in futility.. It is 
well settled that one ‘cannot. attribute 
superfluity to the rule’: making autho- 
rity. One cannot assume that. Explana- 
tion I to Rule 30 was being added by 
the rule making authority but the same 
was otiose and of. no practical purpose. 
It seems clear to me that whole pur- 


‘ pose of adding Explanation I to Rule 30 


was: to. make it clear that in case an- 
allotable property can be suitably par- 
titioned the same.shall be partitioned 
and allotment made to each such per- 


‘son. even: ‘where a.person in occupation of 


it holds a verified claim. and: „another. 
does not hold a verified claim, - 

This is the view-I took in- Civil 
Writ No. 148-D of 1963 decided on 2-2- 
1971 (Puni). : Shamsher Bahadur, J., has. 
also observed in Amar. Singh.. Girdhar 
Lal v. Union of India, through the Se- 


_ cretary, Government ‘of India, (AIR 
1965 Puni- 383): 
“The contest STELAN a deime 


‘and a non-claimant when they are both 


in occupation would be determined by 
the question’ of divisibility and divisibi- 
lity alone. It is clearly provided in the 
Explanation to Rule: 30 that the princi- 
ple is applicable to a property which is 
partly held ‘by a verified claimant- and 
partly ’ by a person not holding ‘such a 
claim.” 

The counsel | for the petitioner, how- 
ever, in support. of his arguments that 
non-claimant .has- no right under R. 30; 
sought to lay stress on the words “hav- 
ing regard to the amount of net com- 
pensation payable to him” contained in 
the-last line of the proviso to’ the Rule. 
The argument of the ‘learned counsel 
was that the’ words. mean that even if 
the property can be suitably partitioned, 
the same will be allotted to 


of net compensation’ payable to: him,” 
meaning thereby that as there is no 
net compensation payable: to-:a non- 
claimant, no portion of the property 
will .be: allotted to him because’'of the 
words mentioned above. This argument 
would really make Explanation I- “super 
fluous and’ meaningless, 

‘Moreover, Mr. Dhawan Saukki to. 
suggest that if in’ spite of .the . words 
“having regard to the amount of. net 
compensation ‘payable to him” if a non- 
claimant was entitled to:allotment, these 
words: will serve no purpose-and will 
be’ useless. In my view there is no 
merit in this. ‘The’ words “having re- 
gard ‘to the amount of net compensa- 
tion’ payable to-him” in proviso only 
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mean that when property can be suit- 
ably partitioned, the portion of the pro- 
perty so partitioned will be allotted to 
a person having regard to the amount 
of net compensation payable to him. 
That is to say that at the time of al- 
sea respective portions .the authorities 

will have regard to the. amount of net 
compensation payable to an applicant. 
But this does not mean. that ‘these 
words denote that. if the portion is oc- 
cupied by a non-claimant, he is not en- 
titled to any allotment even if -the 
property can be suitably partitioned. 
If the argument of Mr. Dhawan was 
to be accepted it will mean: that these 
words, “having regard to amount of net 


compensation payable to him” would real- . 


ly control and subordinate the whole 
Rule 30 and Explanation. That decided- 
ly is not the way of interpreting a 
provision, ‘These words have to be 
read in a way harmoniously with ex- 
planation and in such a manner that 
they do not destroy the mandate. and 
meaning of the explanation to. Rule 30, 
so as to denude it for all its- practical 
purposes, $ 


Mr. Dhawan referred me to “the 
meaning .of words “having. regard to” 
given by the Privy Council -in AIR 1943 
PC 164:—- This authority was also re- 
ferred by the Supreme Court in AIR 
1964 SC 1305 where their Lordships 
observed that .the . expression’ having 
regard to has no more definite. or 
technical meaning than that of a practi- 
cal usage and only requires that ` the 
provisions to which regard miust be had 
should be taken into consideration. This 
ruling does not, therefore, support Mr. 
pea 


was also referred -to AIR 
1963. Puni 246, in support of’ Mr. Dha- 
wan’s contention. This: authority, how- 
ever, has no relevancy . because all that 
was decided was that Rule 30 would 
apply even in cases where a property in 
occupation of one person holding a 
verified claim and another who is non- 
claimant and that it is not necessary 
for the applicability’ of Rule 30 that 
the property must be in occupation of 
more than one person holding a verified 


claim. In this authority no question 
arose whether the property could ` be 
suitably partitioned or’ not. The ques- 


tion of divisibility was not. Rese sug- 
gested in that case, AIR 1964 Punj 87 
was refefred to. This authority fol- 
lowed ‘earlier 
Punj 246 and all that was held ` was 
that by virtue of Explanation to Rule 
30 applies to a case in which one per- 
son holds verified claim and other per- 
son does not hold verified claim. In 
this case also no question of divisibility 
of the property arose and as a matter 
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of. fact Proviso was not even referred 
to in the judgment as it was said to be 
pear ag ‘for the decision of that 
case. Thus the contention: of Mr. Dha- 
wan therefore that the respondent No. 5 
was not entitled to -the allotment of 
the. portion > because. he was- „a non= 
claimant cannot be upheld - and is re- 
jected, 


me The next argument of the 
counsel for the -petitioner was that pro- 
perty had not been partitioned by 
the. authorities .concerned as required 
by law. There is no merit in this con- 
tention as well. A reference to the 
orders will show that the Ministry of 
Rehabilitation which had built these 
similar quarters in Rajinder Nagar had 
laid down a basis for the division of 
these. quarters. Mr. Dhawan contended 
that ‘no independent decision has been 
made by the Assistant Settlement Com- 
missioner -and other authorities while 
deciding whether the property could be 
suitably ‘partitioned. JI am afraid that 
the record does not support his conten- 
tion. Mr. Dhawan made a reference to 
the. order of Assistant Settlement Com- 
missioner wherein he has written that 
it has been decided by the Ministry in 
case of Rajinder Nagar quarters that 
each of the occupant should be trans- 
ferred the portion in his occupation. He 
‘sought to make out that Assistant Set- 
lement Commissioner -has not himself 
held that the propery could be suitab-: 
ly ‘partitioned. ` 

This is not so, as Mr. Seth, Assis- 
tant. Settlement , Commissioner 
himself also found that the quarter in 
question is divisible. Similarly Mr. 
Sapra, Chief Settlement Commissioner, 
referred to the. fact that similar quar- 
ters in Rajinder Nagar have been divid- 
ed on a certain basis and as the quar- 
ter in dispute was also identically the 
same; the same principle of divisibility 
should ‘apply to it and he consequently 
rejected the petitioner’s contention that 
the quarter was not divisible. A re- 
ference to Annexure F ‘to the petition 
will further show that the Managing 
Officer at the time of actual division of 
the property went to the spot and in- 
spected it and after giving opportunity 
to both the petitioner and the respon- 
dent No, 5, divided the property in the 
respective portions, - It, therefore, 
not be argued by Mr. Dhawan with 
any degree of plausibility that the au- 
thorities concerned did. not themselves 
decide the question . of divisibility but 
were influenced _by some extraneous 
factor. i 


This argument of Mr. 
course proceeded on. the. 


‘Dhawan, of 
. assumption. 


that the ane of divisibility of this 


property had to.be found independently. 
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by the authorities concerned and that 
the government and the Ministry had 
no say in the matter. This assumption, 
however, is based on: misapprehension 
of the facts on record as well as the 
correct legal position... -Admittedly the 


property in dispute is! government built - 


“property within the. meaning of Rule 
36. Rule 38 provides that the Central 
Government may by a general or spe- 
clal. order specify the manner in which 
any kind of property may be disposed 
of. It has been clearly mentioned in 
the. order in Annexure CI that Minis- 
try had issued instructions declaring 
that quarters identical like the quarters 
in .dispute were to be divisible on a 
certain basis. 


‘N 


` The argument which was ` raised 
before Mr. Sapra and which was ‘re- 
jected was that the quarter in dispute 
was not specifically included in’ the list 
of quarters. In my’ view. Rule 38 does 
not provide that there has to be a spe- 
eific order regarding’ each particular 
government built property. Rule 38 
contemplates either a’ general.or a spe- 
cial order. A general order’ having 
been issued by the Ministry that’ the 
government built property In Rajinder 
Nagar was to be divided: on a certain 
basis, the said instruction will cover all 
similar and identical quarters built in 
Rajinder Nagar like the present, even 
Ira the number of the present quarter 
in dispute was: not ` included in, any 
particular list. It was inot disputed that 
all identical quarters of the samé nature 
and in the samé location and area as 
the quarter in dispute’ and built -by 
the government have been ordered- to 
be divided in a certain’ particular -man- 
ner.. If that be so, there is no logic or 
equity why the same! principle should 
ee eed in dividing » te quarter in 


It is not the counsel’s case that the 
criteria or the principle .laid down by 
the Ministry’ have not been followed ‘or 
that the same have been discarded in 
this particular case. As a matter of 
fact it was the grievance ‘of the counsel 
that though the principle laid down by 
been. followed, it 
-and the 
authorities themselves should have de- 
cided whether the- property . could, be 
suitably partitioned or ‘not... I have al- 
ready held that ‘the , authorities ~ did 
come to an independent conclusion that 
the property 
tioned. Even in the alternative, if it 
was to be held that the property has 
been held to be divisible on the basis 
of principle “laid ‘down -by the Ministry, 
there is nothing wrong with it because 
undér:Rule 38 such a power is with the. 
Ministry and the: property has “beer 
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held to be divisible by applying we 
same principle as have been ‘held 
apply in: innumerable other iSentical 
cases of the property situate: in Rajin- 
der Nagar. 


8 The next argument ` was that - 


a small portion had -been allotted to 
the petitioner who was a claimant and 
a big portion to respondent No. 5 who 
was not a claimant. In my view this 
is a question of divisibility and the 
mode and manner of ‘doing so and this 
matter is not open to challenge in the 
writ proceedings as was held by me in 
Civil Writ 148-D of 1963 following the 
earlier decision in L.P.A. 12-D of 1959 
decided on 24th February, . 1961. 

9. There is, thus, no merit ‘in the 
petition and the same is dismissed with 
costs, Counsel's feè Rs. 100/-.. 

. Petition dismissed, 
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Onkar Nath, Appellant v. Ramesh- 
war Dass and others, Respondents. 


S. A. O.: No. 55-D of 1966, D/-. 5-8- 
1971, against order of K. S. Sidhu, Sr. 
Sub. J., Delhi, D/- 15-12-1965.. 


Court Fees and Suits Valuations — 
Court Fees Act (1870) (as amended by 
Court Fees Punjab Amendment Act, 
1953 as extended: to Delhi) Section 7 (iv) 
(c) - proviso 2 Compromise decree 
conferring joint right of management of 
trust property on appellant’ and respon- 
dent — Suit for division of such right 
by appellant —-Prayer for declaration 
that appellant and respondent were en- 
titled to . manage property - separately 
and consequential relief of injunction — 
Relief sought -held. not “with reference 
to any property” within meaning of 
proviso 2 to Section 7- {iv) (c) — Case 
fell under principal part of S. 7 (iv) (c) 


‘In a former suit jointly ‘filed by. the 
appellant and the aot No. 1 
against the Respondents. 2-to 6, a. com- 
promise decree was passed, sisi to 
which the appellant and Respondent 
No. 1, jointly in one year and the Res- 
pondents: 2 to 6 jointly in the next year 
were to` alternatively / manage „certain 
private wakf. ‘property, consisting . of 
houses, Later. on, the appellant in a 
suit' alleging that the respondent No. 1 


— 


‘did not allow the appellant to’ share In 


the’ management of the property and 
there was friction between them, In ef- 
fect prayed for a declaration that the 
appellant and the Respondent No. 1 
were entitled to manage the property 
separately for one year each alterna- 
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tively during the period of their joint 
turn or in such other manner as the 
Court may determine, and the conse- 
quential relief of injunction, restraining 
the Respondent No. 1 from interfering 
fin such separate management by the 


` appellant. For the purposes of court- 


fee and jurisdiction, the suit was valued 


at Rs. 130/- for the relief of declara- ` 


fon coupled with the consequential re- 
lief by way of injunction. The 
tion for decision was whether the re- 
Hef sought by the plaintiff was “with 
reference to any property” within the 
meaning of the proviso inserted by the 
Punjab Amendment in Section 7 (iv) (c} 
of the Court Fees Act. 


Held, that the right of one of the 
co-owners to the division of the right 
of joint management was completely 
consonant with the rights of all the co- 
owners. A physical division of the 
foint right of management did not, 
therefore, in any way amount to a de- 
nial of the right of management by the 
other co-owners. The right of manage- 
ment was only an incident of the pro- 

. A division of such inciden? 
without denying the rights of other 
co-owners, to manage the property ac- 
cording to their own comp was 
merely a matter of convenient arrange- 
ment. (Para 8} 

- Once it is found that there was no 
dispute at all, about the joint owner- 
ship of all the parties, it must follow 
that what was to be valued, was not 
the property, but only the division of 
the right of management, so that both 

appellant and Respondent No. L 
might enjoy their own shares of the 
right of management without friction 
This share of the appellant in the 
right of management on behalf of the 
other parties was simply incapable of 
ad valorem valuation. It could not, 
therefore, be valued under Section 7 (vì 
of the Court Fees Act. Hence, it must 


' fall under the principal part of Sec- 


- 


ton 7 (iv) ic: The proviso added by 
the Court Fees. jab Amendment}. 
Act, 1953 was not attracted inasmuch 
as, no valuation of the share in the 
right of managerent could be made 
under Section 7 (v) of the Court Fees 
Act. AIR 1964 Punj 381 and AIR 1965 
Punj 1 (FB) and AIR 1954 Trav-Co 51 
and ATR 1944 All 279 and AIR 1956 
Punj 251, Ref. . (ara 12) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 Punj 1 (V 52) = 
67 Pun LR 339 (FB), Parbhu v. 
Girdhari : - TO 
0964) AIR 1964 Punj 381 (V 51) = 
ILR (1964) 1 Punj 403. Bawa Bir 
Singh v. Ali Niwas 
11956), ATR 1956 Punj 251 (V 43) = 
58 Pun LR 155, Ram Kanwar 
1972 Delhi/6 V G—26 oe 
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ques- 
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Kaarma) v, Naurang Rai Kumdan 


Pre AIR 1954 SC 119 (V 41) = 
1954 SCR 674, Dwarkadas Shri- 
niwas v. Sholapur Spg. and Wvg. 
Co. Ltd. 7 

(1954) AIR 1954 Trav-Co 51 (V 41)= 
1953 Ker LT 754, Kunju Meeth- 
yan v. Kunjan Marackar Methar bas 

(1951). AIR 1951 SC 41 (V 38) = 
1950 SCR 869, Charanjitlal Chow- 
dhuri v. Union of India q 

(1944) AIR 1944 All 279 (V 31) = 
1944 All LJ 408, Sitaramji Maba- 
Taj, Mandir v. Raghunath Das 


il 


11 
Avadh Behari, for Appellant; D. N. 
Raizada, for Respondents. 


JUDGMENT :— Section 7 (iv) (c) of 
the Court Fees Act, as amended by the 
Court Fees (Punjab Amendment) Act, 
aa as extended to Delhi runs as fol- 


“7, The amount of fee payable 
under this Act in the suits next herein- 
after mentioned, shall be computed as- 
follows: 

+*+ Ph 


(iv) In Suits— = 
(c) to obtain a declaratory decree 
or order, where consequential relief is 
prayed, = aed +s s4 
according to the amount. at which 
in the 


the relief sought is valued, 
plaint, or memorandum of appeal: 
In. all such suits the plaintiff shall state , 
the amount at which he values, the re- 
Hef sought: 

Provided that the minimum court- 
fee în each case shall be thirteen 
rupees. 


Provided further that in suits 
coming under sub-clause (c), in cases, 
where the relief sought is with reference 
to any property. such valuation shall aot 
be less than the value of the property, 
Gane in the manner provided for by 

CL. (v) of this section.” 


2. It is common ground between 
the parties that in a former suit jointly 
filed by the appellant and the Respond- 
ent No. 1 against the Respondents 2 to 6, 
a compromise decree was passed accord- 
ing to which the appellant and Respond- 
ent No. 1 jointly in one year and the Res- 
pondents 2 to 6 jointly in the next vear 
were to alternately manage the following 
private wakf property, namely, houses 
known as Thakurdwara Raja Ji Sukh Rai 
which include a Thakurdwara. attached 
shops and godowns situated at Gali Peepal 
Mahadeo, Delhi. 

3. The present suit was instituted 
by the appellant alleging that the res- 
pondent No. 1 did not allow the appellant 
to share in the management of the pro- 
perty and there was friction. between 
them. He, therefore, in effect prayed 


+x 
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that the Court should divide the joint 
right of management of the appellant and 
Respondent No. 1 into two_ separate 
shares so that the appellant would manage 
the property in one year while the Res- 
pondents 2 to 6 would manage it next 
year, the Respondent No. 1 would manage 
in the year thereafter and Respondents 2 
to 6 would again manage it for one year 
after which the turn of the appellant 
should come. The suit is opposed by the 
Respondent No. 1 on the ground that the 
compromise provides for joint manage- 
ment by the appellant and the Respond- 
ent No, 1 and this arrangement cannot 
be varied at the instance of the appellant 
alone. 


4. The relief prayed for in the 
plaint is a declaration that the appellant 
and the Respondent No. 1 are entitled to 
. manage the property separately for one 
year each alternately during the period 
of their joint turn or in such other 
manner as the Court may determine and 
‘the consequential relief of injunction res- 
training the Respondent No. 1 from inter- 
fering in such separate management by 
the appellant. For the purposes of court- 
fee and jurisdiction, the suit is valued at 
Rs. 130/- for the relief of declaration, 
coupled with the consequential relief by 
way of injunction. The Respondent No. 1 
objects to the valuation on the ground 
that in view of the Punjab Amendment of 
Section 7 (iv) (c) of the Court-fees Act, 
the plaintiff appellant was bound to pay 
court-fees on the market value of the 
property which was jointly manageable 
by the parties and in which the plaintiff- 
appellant. was claiming to be entitled to 
a separate management for one half of 
the period for which the appellant and 
the Respondent No. 1 were entitled to 
joint-management so that the Respond- 
ent No. 1 should also separately manage 
the property for the other half of the 


period of the joint management of the = 


appellant and the Respondent No. 1, The 
objection to the valuation of the relief 
was rejected by the trial Court but was 
allowed by the Senior Subordinate Judge, 
Delhi Hence this second appeal against 
the order directing the plaintiff to pay 
court-fees on the market-value of the 
property which is the subject-matter of 
the joint management of all the parties. 


5. The question. for decision is 
whether the relief sought by the plaintiff 
is “with reference to any property” with- 
in the meaning of the proviso inserted by 
the Punjab Amendment in S. 7 (iv) (ce) 
of the Court-fees Act. The considera- 
tion of this question may be divided into 
the following parts, namely:— 


(1) What is the nature of the joint 
right of management of which a division 
is prayed for by the plaintiff? and 


Onkar Nath v. Rameshwar Dass (Deshpande J.) 


A.L R. 


(2) If the right of management is 
property. then is the relief sought by the 
plaintiff-appellant “with reference to any 
property” within the meaning of the pro- 
viso added to Section 7 (iv) (c) of tha ` 
Court-fees Act by the Punjab Amend- 
ment? r 

6. Right of management is an in- 
cident of property in the sense that it is 
one of the components of the various 


“rights which go to form the concept of 


property. If property is transferred, the 
right of management of such property 
would also be transferred with it. For, 
unless a different intention is expressed 
or necessarily implied. a transfer of pro- 
perty passes forthwith to the transferee 
all the interest which the transferor is 
then capable of passing in the property, 
and in the legal incidents thereof. (Sec- ` 
tion 8 of the Transfer of Property Act), 
But the converse of this proposition does 
not follow. The transfer of a legal inci- 
dent of a property without more cannot 
operate to transfer the property itself. 
In other words, while the transfer of the 
principal thing will pass the incidents of 
the right to property, the transfer of an 
incident will not pass the property itself. 
That is to say, the accessory right of 
management goes with the property but 
the property itself does not go with the 
accessory right of management. 

7.: Further the right of manage- 
ment itself is of two kinds. namely, 
(a) right of exclusive management for 
the benefit of the manager alone exclud- 
ing other co-owners of the property, and 
(b) right of management on behalf of the 
other co-owners with accountability to 
the others. It may possibly be argued 
that the right of exclusive management 
without accountability to the other co- 
owners may to some extent affect the 
rights of other co-owners to the property. 
But the right to manage a property on 
behalf of the other co-owners with ac- 
countability to them for the profits can- 
not in any way affect the rights of the 
other co-owners in the property. The 
principle underlying this view was re- 
cognised by the Supreme Court in 
Charanjitlal Chowdhuri v. Union of India, 
1950 SCR 869 = (AIR 1951 SC 41) 
Mukherjea. J., with whose view Kania, 
C. J. concurred. and to whose view Fazł 
Ali. J. subscribed to a certain extent said 
as follows:— . 

“Possession of an agent, it is said, 
cannot juridically be the possession of the 
principal if the agent is to act not accord- 
ing to the commands or dictates of the 
principal, but under the direction of an 
exterior authority.” ' 

Das, J. made tbe same point in the follow- 
ing words:— 

"In order that the possession of the 
servant or agent may be juridically re. 
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garded as the possession of the master or 
principal, the servant or agent must be 
obedient to, and amenable to the direc- 
tions of, the master or principal.” _ 

These observations were followed by 
Mahajan. J. speaking for the majority in 
Dwarkadas Shrinivas v. Sholapur Spinn- 
ing and Weaving Co. Ltd., 1954 SCR 674 
at pp. 686-687 = (AIR 1954 SC 119). 

8. Judged by the above test, the 
rights of the respondents in the property 
would in no way be affected by the divi- 
Sion of the joint management of the 
plaintiff and Respondent No. 1 into two 
shares, one for separate management by 
the appellant and the other of separate 
management by Respondent No. 1. For. 
the management has to be on behalf of 

e co-owners and subject to all their 
rights to see that the management by 
the plaintiff is carried out properly. H 
the plaintiff makes any mistake, the other 
co-owners would have a right to object 
and to enforce their right that the 
Management is carried out correctly by 
the plaintiff-appellant on behalf of all. On 


the first part of the question, my opinion, - 


therefore, is that the right of one of the 
co-owners to the division of the right of 
joint management is completely consonant 
with the rights of all the co-owners. A 
physical division of the joint right of 
management does not. therefore. in any 
way amount to a denial of the right of 
management by the other co-owners. The 
right of management is only an incident 
of the property. A division of such inci- 
dent without denying the rights of other 
co-owners to manage the property accord- 
ing to their own compromise is merely 
a matter of convenient arrangement but 
does not amount to the denial of the 
rights of other co-ownerg to the manage~ 
ment of the property as a whole and for 
all the time. Each co-owner can separa- 
tely manage such property on behalf of 
the others. Just as the partition of joint 
property by metes and bounds is only a 
change in the mode of enjoyment but not 
in the rights of the | parties similarly a 
partition of the joint right of management 
is only a change in the mode of manage« 
ment. 

9. The meaning of Sec. 7 (iv) (c} 
Is to be understood in the context of the 
scheme of Section 7 (iv) as a whole which 
itself is a part of Section 7. It would be 
observed that Section 7 (iii) provides that 
in suits for moveable property where the 
subject-matter has a market-value, the 
valuation has to be according to such 
value. Similarly, Section 7 (v) provides 
that in suits for the possession of lands, 
houses and gardens, the valuation has to 
be according to the value of the subject- 
matter. the value being determined in dif- 
ferent ways. In between the two lies 
Section 7 (iv) which deals with suits in 
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respect of things which are not capable 
of valuation according to market-value. 
For instance. Section 7 (iv) (a) deals with 
suits for moveable property where the 
subject-matter has no market-value. Sec- 
tion 7 (iv) (b) deals with the right to 
share in any property on the ground that 
it is joint family property. Section 7 
(iv) (d) deals with an injunction. Sec- 


. tion 7 (iv) (c) is pitch-forked among these 


provisions. It would be legitimate to 
think, therefore, that it also deals with 
things which are not capable of valuation 
according to market-value. This is why 
in all the cases under Section 7 (iv) the 
valuation has to be according to the 
amount at which the relief sought is 
valued in the plaint or in the memoran- 
dum of appeal. 

10. Human nature being what it 
is. it was found that attempts were made 
by certain plaintiffs to value their suits 
under Section 7 (iv) (c) when they should 
have been actually valued under Sec- 
tion 7 (v). The motive was to avoid pay- 
ment of ad valorem court-fees. This is 
why the Punjab Amendment of Section 7 
(iv) (c) provided that where the relief 
sought is “with reference to any pro- 
perty” such valuation shall not be less 
than the value of the property calculated 
in the manner provided for by CL (v) of 
Section 7. ‘The intention of the amend- 
ment was to prevent such attempts to 
bring suits which by their nature ought 
to fall under Section 7 (v), under Sec- 
tion 7 (iv) (c) to avoid payment of ad. 
valorem court-fees. But the intention of 
the amendment could not have been to 
wipe out the distinction between Sec- 
tion 7 (iv) (c) and S. 7 (v). In fact it was 
impossible for any Legislature to make 
any such attempt to wipe out the distinc- 
tion. For, by their very nature the reliefs 
under Section 7 (iv) (c) are incapable of 
valuation according to market-value. It 
would have been meaningless, therefore, 
for the Legislature to say that they 
should be valued under Section 7 (v). This 
is why it was recognized in Bawa Bir 
Singh v. Ali Niwas Khan, AIR 1964 Punj 
381 that the proviso to Section 7 (iv) (c) 
would apply only when valuation under 
Section 7 (v) is possible. 


Similarly in Prabhu v. Girdhari, AIR 
1965 Punj 1 (FB) both the majority and 
the minority were agreed that the con- 
sequential relief must be one with refer- 
ence to the right, title or interest in the 
property in dispute before which the Pun- 
jab Amendment to Section 7 (iv) (c) can 
apply. In that case, the majority held 
that the prayer that the previous decree 
should be declared null and void and the 
consequential relief that it should be set 
aside affected the right, title and interest 
of the parties in the property though the 
minority judgment went so far as to think 
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that even such setting aside of the decree 
would not affect the right, title and in- 
terest of the parties in the property. The 
‘ease before me is a stronger one. The 
plaintiff does not seek to set aside the 
previous compromise decree at all. On 
the other hand, he stands on it and res- 
pects the rights of the respondents. He 
only seeks the help of the Court to find 
out an arrangement how the appellant 
and the Respondent No. 1 should both 
manage the property alternately so that 
friction may be avoided. 

11. In Kunju Meethyan v. Kunjan 
Marackar Mether. AIR 1954 Trav Co 51, 
the suit was brought by a trustee or 4 
manager to remove the defendant from 
such office and to recover possession of 
the trust properties from him. It was 
held that the suit fell under Art. 17 (vi) 

Sch. D of the Court-fees Act requiring 
payment of fixed court-fee on the prin- 
ciple that the relief was not capable of 
valuation according to market-value. It 
was held that court-fees could not be 
levied ad valorem on the market-value of 
the property in such a case. As already 
pointed out in dealing with the first part 
of the question for decision, the division 
of the right of management may be of 
two kinds, namely. one exclusive and the 
other concurrent. In the Kunju Meeth- 
‘yan’s case, an exclusive right of manage- 
ment was sought and even then it was 
held to be incapable of ad valorem valua- 
tion. .A fortiori, the right of management 
on. behalf of the respondents and without 
denying their rights sought in the present 
aa was incapable of ad valorem valua- 

on. , 


In Sitaramji Maharaj Brijman Mandir 
v. Raghunath Das. AIR 1944 All 279, a 
sult between two rival managers for ex- 
clusive right to manage trust property was 
again held not to be a suit for possession 
and, therefore. court-fee under Art. 17 of 
Sch, I was held to be sufficient. The 
decision in Ram Kanwar Kidarmal v. 
Naurang Rai Kundan Lal. ATR 1956 Punj 
251. relied upon by the learned lower ap- 
pellate Court does not support the order 
appealed against. For, in that case the 
cancellation of the lease deed was sought. 
The Court, therefore, held that the valua- 
tion of the relief was that of the lease- 
hold rights. In the present case no can~ 
cellation of the compromise decree is 
sought and, therefore, the value of the 
relief cannot be equated with the value 
of the property which was the subject- 
matter of the compromise. 

12. Once it is grasped that tbere 
is- no dispute at all about the joint-owner- 
ship of all the parties including the right 
of management of the property by all the 
parties, it must follow that what is to be 
valued is not the property but only the 
division of the right of management so 
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not. therefore, be valued under S. 7 (v) 





appeal, is, therefore, 
allowed. The order of remand passed by. 
the lower appellate Court which has been 
appealed against is set aside. The valua- 
tion by the plaintiff-appellant is held to 
be valid. The lower-appellate Court is 
directed to hear the appeal pending before 
it on merits. In the circumstances, there 
be no order as to costs. 
Appeal allowed. 
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Shashi Kapoor, Plaintiff v. Subhash 
Kapoor and others, endants. 

I A Nos. 940, 936, 782 and “749 of 
1971 in Suit No. 173 of 1971, D/- 5-8-1971. 
i (A) Civil P. C. (1908), O. 39, Rr. I 
and 2 — Interim injunction — Issue af 
— Claim based on ground that claimant 
holding property as member of joint 
family — No evidence prima facie sug- 
gesting tbat property is owned by joint 
family — Interim injunction refused — 
(X-Ref:— Hindu Law): 

Mere possession is not enough to 
claim issue of an interim injunction for 
prima facie lawful possession has a to 
be established. Case law disc 


Interim injunction bases its claim for its 
issue on ground that he was holding the 
property as member of the joint family 
but fails to place on record prima facie 
evidence that the property belongs to 
joint family he cannot be granted interim 
injunction. There is no presumption in 
Law that the joint Hindu family owns 
joint family property. 7 (Para 9) 

(B) Hindu Law — Joint Hindu family 
~~ Alienation by father —- When binds the 
gon. 

The father of a joint Hindu family 
may sell or mortgage the joint family 
property including the sons’ interests 
therein to discharge a debt contracted by 
him for his own personal benefit, and such 
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alienation binds the son provided the debt 
was antecedent to the alienation, and it 
was not incurred for an immoral pur- 
pose. This principle is based on the well- 
known notion that it is the pious duty of 
@ son to discharge his father’s debt not 
tainted with immorality. The mere cir- 
cumstance, however, of a pious obligation 
does not validate the alienation. To vali- 
date an alienation so as to bind the son, 
there must also be an antecedent debt. 
No question of legal necessity arises in 
such a case. Caselaw discussed. (Para 15) 
Cases Referred: Chronological Paras 
(1969) Suit No. 506 of 1968, D/- 

ges = 83 ITR 430 (Delhi), i 

C. S. Loganathan v. P. L. Kapur E 
(1959) AIR 1959 me 282 (V 46)= 

1959 och 1384, S. M. Jakati v, 

S. M. Borkar 16 
(1953) a 1953 SC 487 (V 40)= 

1954 SCR 177, Sidheshwar Mukher- 

jee v. Bhubneshwar Prasad Narain 


Singh t6 
(1952) AIR 1952 SC 170 (V 39)= 

1952 SCR 544. Pannalal v. Mt. 

Naraini 15 


(1938) AIR 1938 Lah 574 (V 25)= 
40 Pun LR 407, Nand Lal v. Firm 
Kharaiti Lal Chaman Lal D 
(1928) 10 Lah LJ 480, Uttam v. 


Tabu 
(1924) ATR 1924 PC 50 (V ll) = 
51 Ind App 129, Brij Narain v, 
Mangla Prasad E5 
(1915) AIR 1915 Mad 29(2) (V 2)= 
ILR 37 Mad 298, B. Ayyapparaju 
v. Secy. of State for India in 


Council 8 
(1893) ILR 20 Cal 834 = 20 Ind 

App 99 (PC), Ismail Arif v. . 

Mahomed Ghous 6. 10 


Radhey Mohan Lal, for Plaintiff; 
Ramamurti and M. L. Mehra. for Defend- 
ants. 

ORDER:— The plaintiff-applicant has 
filed Suit No. 173 of 1971 against his 
father, brothers and one C. S. Loga- 

‘nathan, seeking a declaration that House 
No. 3, Friends Colony, New Delhi is the 
joint Hindu family property of the joint 
Hindu family constituted by the plaintiff 
his father, and his two brothers and the 
decree passed by this court in Suit No. 
506 of 1968 on 26-5-1969 (Delhi) in the 
suit styled as C. S. Loganathan v. P, L. 
Kapur for transfer of the property in suit 
fs not binding on the plaintiff and the 
plaintiff cannot be dispossessed in execu- 


. tion of the said decree in execution case 


No, 14 of 1971 or any other execution 
ease. In this suit the plaintiff-applicant 
has also moved I. A. 749 of 1971 and also 
I, A. 936/71 under Order 39, Rule 1 and 
2 and Section 151, Civil P. C. for the 
issue of an interim injunction against 
€. S. Loganathan defendant No. 4 res- 
training him from dispossessing the plain- 
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tiff in any manner from House No. 3 
Friends Colony, New Delhi till the deci- 
sion of the suit. 


2. My Brother Prithvi Raj. J. ad- 
mitted the suit on 3-5-1971 and ordered 
summons to the defendants. On the in~ 
terim applications he issued notice 
to defendant No. 4 and in the mean 
time ordered that defendant No. 4 
is restrained from dispossessing the 
plaintiff in any manner whatsoever from 
House No. 3, Friends Colony, New Delhi. 
This interim injunction was ordered ex 
parte I A. 782 of 1971 was then moved 
on behalf of defendant No. 4 praying for 
vacating of the ex parte interim injunc- 
tion and dismissal of the application for 
interim injunction moved by the plain- 
tiff. Notice of this application was order- 
ed to the plaintiff C. S. Loganathan, de= 
fendant No. 4 died and L A. 940 of 1971 
was moved on behalf of the legal repre~ 
sentatives of defendant No. 4 to the same 
effect as I. A. 782 of 1971. Notice of this 
application was also given to the plain- 
tif. The parties have filed their respec- 
tive replies and affidavits in these three 
applications. This order will dispose of 
all four of them. 


3. The plaintiff-applicant’s case is 
that he is the son of defendant No. 3, 
P. L. Kapur and brother of defendants 
Nos. 1 and 2, namely. Subash Kapur and 
Harbans Lal Kapur. The father and the 
three sons are claimed to constitute a 
joint Hindu family. It is alleged that the 
house No. 3. Friends Colony. New Delhi 
is the property of this joint Hindu 
family and was acquired with the 
help of joint Hindu family funds. 
The plaintiff goes on to allege that 
his brother Harbans Lal Kapur and 
his father P. L. Kapur colluded in order 
to deprive the plaintiff of his right as a 
member of the joint Hindu family owning 
and possessing of the aforesaid property. 
In ‘this behalf it is alleged a fictitious 
mortgage was created by defendants Nos, 
2 & 3 in collusion with defendant No. 4, 
who is stated to be an old friend of de- 
fendant No. 3 by which the property. 3, 
Friends Colony, New Delhi was mortgag~ 
ed in favour of defendant No. 4. It is 
also asserted that no loans were ever 
needed by defendants 2 and 3 or the 
plaintiff or the joint Hindu family nor 
were any such loans taken by defendants 
2 and 3 for themselves or for the joint 
Hindu family. As such, it is alleged, 
there was no occasion to mortgage the 
property in favour of defendant No. 4. 
With intent to defeat the rights and 
claims of the plaintiff, it is asserted. de- 
fendants Nos. 2 and 3 then got a mortgage 
suit filed against themselves in this court 
which was registered as Suit No. 506 of 
1968. The plaintiff contends that the suit 
was not resisted by his father and bro- 
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thers and a collusive compromise decree 
was obtained by them for transfer of pro- 
perty No. 3. Friends Colony. New Delhi 
in favour of defendant No. 4. The plain- 
iff asserts that the said compromise 
decree and transfer of the said property 
under that decree being collusive at the 
instance of defendants 2, 3 and 4 was not 
binding on him and he being an owner of 
the said property and in actual physical 
possession thereof in his own right can- 
not be evicted or dispossessed from the 
said property nor can his title to the pro~ 
perty be questioned by defendant No. 4 
Since a cloud has been cast on the plain- 
tiffs title in view of the decree said to 
bave been passed in Suit No. 506 of 1968, 
the plaintiff prays for a declaration as al~ 
ready noticed above. Pending the deci- 
sion of his suit be prayed that he be not 
dispossessed. 


4, In reply to the application for 
interim injunction filed by the plaintif 
as already noticed two applications have 
been filed, one on behalf of defendant 
No. 4 and one on behalf of the legal re- 
presentatives. Defendants 1, 2 and 
have not yet put in appearance. The case 
put forth in reply to the plaintiffs ap- 
plication is that the said property belong- 
ed absolutely to P. L. Kapur. defendant 
No, 3 and was his self-acquired property, 
that the suit of the plaintiff is mala fide 
and has been filed at the instance of his 
father and brothers against whom a 
decree was passed in Suit No. 506 of 1968 
in order to defeat the rights acquired by 
defendant No. 4 under that decree. It is 
further asserted that defendants 2 and 3 
in their individual capacities owed a sum 
of Rs. 10,61,134.50 to defendant No. 4 as 
in December, 1968 and among other 
things. House No. 3. Friends Colony, New 
Delhi belonging to defendant No. 3 in his 
individual capacity absolutely had been 
mortgaged to defendant No. 4 as security 
for the debt. As the amounts due from 
defendants 2 and 3 were not paid. Suit 
No. 506 of 1968 was filed by defendant 
No. 4 in December, 1968 for a decree 
against defendants 2 and 3 for the afore- 
said amount with further interest and in 
default the properties including the said 
house to be sold and applied in and to- 
wards payment of the dues of defendants 
Nos. 2 and 3. This suit was compromised 
by the parties to that suit in terms of the 
memorandum of compromise filed by de- 
fendant No. 4 and defendants 2 and 3 
herein. That compromise was recorded 
and a decree for money in terms of the 
said compromise was’ passed in favour 
of defendant No. 4 and against defend- 
ants 2 and 3. It is asserted that no decree 
for sale of the said house was passed but 
in terms of the compromise, on the failure 
of defendants 2 and 3 to pay the decretal 
amount in partial discharge of the liabi- 
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lity under the decree the said property 
belonging to defendant No. 3 was agreed 
to be sold to defendant No. 4. The sale- 
deed was executed by an offcer of this 
court again in terms of the compromise 
arrived at between the parties. When 
possession was sought to be taken of the 
house sold, defendant No. 3. the father, 
opposed the order for possession but his 
objection was overruled by the court and 
the appeals filed by the father, P. L. 
Kapur. in this Court and the Supreme 
Court were dismissed. It is alleged that 
having failed there, P. L. Kapur has now 
got tbis suit filed through one of his sons 
which goes to prove not only the mala 
fide intent behind the suit and the appli- 
cation for interim injunction but also its 
untenability. It has also been averred 
that the plaintiff was a major both at the 
time of the consent decree in Suit No, 
506 of 1968 and at the time of the execu- 
tion of the sale-deed of the said house. 
He never opposed the sale nor protested 
about it till now when he has set up a 
fictitious title on the basis of his being 
a member of joint Hindu family which is 
claimed to own the said property and his 
being in actual physical possession of the 
said property as an owner. Alternatively 
it has been pleaded that assuming that the 
said property was joint Hindu family pro- 
perty. P. L. Kapur being the father and 
karta of the joint Hindu family was in 
law entitled to sell it or mortgage it in 
discharge of his debts so long as the debts 
were not for immoral purposes and were 
antecedent debts. be it the original mort- 
gage or subsequent sale. It may be noted 
that no allegation has been made by the 
plaintiff that the debts of the father were 
contracted for immoral or illegal pur- 
poses. All that has been stated is that 
no loams were taken by the plaintiff's 
father or the brother as none were need~ 
ed by them or by the joint Hindu family, 


5. Suit No. 506 of 1968 was filed 
by C. S. Loganathan against P. L. Kapur, 
Harbans L. Kapur and Dayanand Anglo 
Vedic College Trust and Management 
Society for recovery of Rs. 10,61.134/- on 
the basis of mortgages under Order 34, 
Civil P. C. In that suit details were given 
of various borrowings by P. L. Kapur and 
Harbans L. Kapur from 1965 to 1967 and 
it was also stated that a mortgage of 3. 
Friends Colony, was created by P. L. 
Kapur in favour of C. S. Loganathan in 
1967. Prior to that the third defendant 
in that suit which was a prior mortgagee 
of this property and transferred the mort- 
gagee rights in favour of C. S. 
Loganathan. The first mortgage of 

e said property was for Rupees 
1,76,000/- as principal and Rs. 16,500/- as 
interest, in all amounting to Rs. 1.92,500/~ 
and the second mortgage was for Rs. 7 
lacs by way of principal and at the time 
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of the suit the interest due on the princi- 
pal amount was Rs. 1.68,634.50 making a 
total amount of Rs. 8,68,634.50 due on the 
second mortgage. A total sum, therefore, 
of Rs. 10,61.134.50 was claimed by C. 
S. Loganathan in Suit No. 506 of 1968, 
and it was prayed that the court pass 
a decree directing P. L. Kapur and EL 
L. Kapur to pay the said amount with 
future interest. that same date be nam- 
ed by the court for this payment and 
in default the mortgaged properties may 
be sold and proceeds thereof applied in 
and towards payment of the amount 
claimed. This suit was compromised be- 
tween the parties, namely, C. S. Logana- 
than, P. L. Kapur and Harbans L. Kapur. 
The terms of the compromise were re- 
duced to writing and submitted to the 
court with a prayer to record the com- 
promise and pass a decree in terms 
thereof. Suit No. 506 of 1968 was thus 
decreed on 26-5-1969 on which a money 
decree for Rs. 10,78,654/-. was passed in 
favour of C. S. Loganathan and against 
P. L. Kapur and H. L. Kapur. In partial 
discharge of their liability under the de- 
cree to the extent of Rs. 8 lacs. House 
No. 3, Friends Colony, New Delhi was 
agreed to be transferred by P. L. Kapur 
who undertook to sell the same to C. S. 
Loganathan and it was agreed that in 
ease P. L. Kapur failed to execute and 
register the sale-deed in favour of the 
plaintiff within 30 days from the date 
when the decree was passed the sale- 
deed would be executed and registered 
on behalf of P. L. Kapur by an officer 
appointed in this behalf by this court. 
P. L. Kapur did not execute a sale-deed 
as undertaken by him and so an officer 
of this court was appointed to- execute 
the sale-deed and register the same. 
This was done in January, 1970. There- 
after C. S. Loganathan sought to ob- 
tain’ possession of the said house sold to 
him but his efforts were negatived. to 
start with by P. L. Kapur. It is after 
this that the plaintiff has now come to 
court seeking the declaration and the 
injunction mentioned-above. > 


6. Mr. R. M. Lal, the learned 
counsel for the applicant has urged that 
at this stage the correctness or otherwise 
of the applicant’s allegations that the 
said house was a joint Hindu family 
have not to be gone into. The appli- 
cant is in possession of the property and 
claims to be so in his own right as a 
member of the joint Hindu family. The 
possession by itself gives to the applicant 
a prima facie right to retain the same 
and he cannot be forced to give up pos- 


session in execution of a decree which - 


was not passed against him. He, there- 
fore. contends that a prima facie case 
has been made out for the issue of an 
interim injunction. To support his con- 
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tention the learned counsel relied on th 
decision of the Privy Council in Ismail 
Ariff v. Mahomed Ghous. (1893) ILR 20 
Cal 834 (PC). As is mentioned in the 
report the main question between the 
plaintiff-appellant and the defendant-res~ 
pondent was whether. on the state of 
facts that the plaintiffs possession of 
his purchased land had been interfered 
with by the defendant. who had no title 
to it, and was acting of his own wrong, 
it was or was not sufficient for the 
Plaintiff to prove that he wasin quiet 
possession when the interference took 
place, without negativing an alleged de- 
fect in his title. The Courts below had 
differed as to whether the claim for a 
decree declaring the plaintiff’s right, and 
restraining the defendant from interfer- 
ing with his possession, had been made 
out. On appeal the Judicial Committee 
held that the plaintiff was entitled to a 
declaratory decree against this defend- 
ant as to his right, and an injunction res- 
training him from interfering with his 
possession. For the purposes of the 
plaintiff's claiming such a decree. it was 
not necessary that he should negative 
the wakf, as to the validity of the en- 
dowment no decision being needed. This 
could not be decided either way in this 
suit, as parties interested were not be- 
fore the Court. 


7. It has been urged that inas- 
much as the applicant is entitled to 
come to court for a declaratory decree 
against the defendants as to his right 
and as such the injunction restraining de- 
fendant No. 4 from interfering with 
the applicants possession should be 
granted. It may be noted that the Judi- 
cial Committee came to the decision that 
it did on a finding that lawful posses- 
sion of land is sufficient evidence of 
right as owner as against a person who 
has no title whatever and who is a mere 
trespasser. In such a case the former 
can obtain a declaratory decree and an 
injunction restraining the wrongdoer. 
The plaintiff-applicant, therefore, has to 
establish at least a prima facie lawful 
Possession before he can obtain any» 
assistance from the rule laid down by 
the Judicial Committee. 


8. The rule enunciated by the 
Judicial Committee and noticed above 
was relied upon by a Bench of the Mad- 
ras High Court in B. Ayyaparaju v, 
Secretary of State for India in Coun- 
cil, TLR 37 Mad 298 = (AIR 1915 Mad 
29 (2) ). It was held that a person in 
possession of land even though for less 
than 12 years, would, under Section 42 
of the Specific Relief Act. be entitled to 
a declaration that he is in lawful pos- 
session as against a wrongdoer who in- 
terferes with his possession. This was a 
case where the levy of penal assessment 
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on land was challenged ag unlawful in- 
terference with possession, On facts it 
was found that the Government had fail- 
ed to discharge the onus placed on it, 
that the land in question was such on 
which a levy could be made. In that 
view of the matter the plaintiffs posses- 
gion. was held not to be unlawful and 
the injunction and declaration issued. 
Therefore it follows that the nature of 
the possession of the applicant in the 
present case would have to be establish- 
ed and. prima facie, there is no presump- 
tion that merely because he is in pos- 
session. the possession is lawful or in 
his own right. 


9. In Nand Lal v. Firm Kharaiti 
Lal. Chaman Lal, AIR 1938 Lah 574, the 
Lahore High Court was concerned with 
a second appeal arising out of a decla- 
ratory suit filed by a party regarding his 
title to a particular property. 
cution of his decree the defendant in 
that suit tried to attach the property of 
a third party alleging that the third 
party and the judgment-debtor were 
joint. The attachment failed twice be- 


cause the third party alleged that he was. 


Independent of the judgment-debtor. 
Ultimately, the third party feeling that 
he was entitled to assert his right in his 
property and that not: only the decree- 
holder was interested to deny it but 
denied it on two occasions, he filed a 
declaratory suit against the decree-hol- 


der for declaration of his rights. This’. 


suit was held maintainable and it was 
further observed by Tek Chand, J. that 
the plaintiff; the third party was not 
bound to wait until the defendant de- 
cree-holder attached his property and 
until the plaintiff-third party’s objection 
to attachment was dismissed by court to 
enable him to file a suit under Order 21, 
Rule 63, Civil Procedure Code’ Mr. R. 
M. Lal has urged that a somewhat simi- 
lar situation exists in the present case. 
C. S. Loganathan has obtained a de- 
cree against P. L. Kapur and K. P. 
Kapur in which. the plaintiffs property 
of which he is in physical possession is 
@gought to be taken, the property being 
owned ‘by the joint Hindu family of 
which the plaintiff is a member. It is 
urged that in these circumstances the 
plaintiff does not have to wait till C. S. 
Loganathan disturbs the plaintiffs pos- 
session and- he comes out to have his 
rights declared, for denied the same by 
trying to take possession of House No. 3, 
Friends Colony. New Delhi That the 
plaintiff has the right to file such a 
suit could not be commented upon at 
this stage and can be assumed for the 
purposes of deciding the three applica- 
tions. On such assumption the problem 
that still remains is whether he has 
Placed any material on the record to 


me i 


In exe. 


“ALE 


justify the assumption that he has, prima 
facie a title to the property. -If such 
material has been placed on the record 
the rule enunciated by Tek Chand, J. 
would certainly be attracted. It follows, 
therefore, that mere possession would not 
be enough to claim the issue of an inte- 
rim injunction for prima facie lawful 
possession has got to be established. 


10. Mr. R. M, Lal also relied on 
another decision of the Lahore High 
Court in Uttam v. Tabu, (1928) 10 Lah 
LJ 480 in which merely on the basis of 
Possession an injunction was issued in 
favour of the plaintiff restraining the 
defendants from interfering with his pos- 
session. In this case Johnstone, J. did 
not give any reasoning for accepting the 
appeal filed by the plaintiff asserting 
mere possession but it is evident from a 
reading of the judgment that. reliance 
was placed by the learned Judge on the 
rule enunciated by the Judicial Com- 
mittee of the Privy Council in the case 
of (1893) ILR 20 Cal 834 (PC) and so the 
ratio of the decision must be taken to be 
the same as was propounded in the rule 
laid down by the Judicial Committee of 
the Privy Council. ; 

11. Thus to claim an injunction or 
an interim injunction on the basis of - 
actual physical possession the plaintiff 
can succeed in the present case only if 
there is, prima facie, evidence of the 
Plaintiff being in lawful possession in his 
own right. In my view there is no such 
prima facie evidence available on the 
record, Apart from a bold assessment on 
the part of the plaintiff-applicant that 
House No. 3, Friends Colony, New Delhi 
is a joint Hindu family property there 
is nothing also to support the -contention. 
The plaintiff-applicant has, no doubt, 
stated that House No. .3, Friends Colony 
was required with the help of joint 
Hindu family funds but has given no 
particulars of those funds. That the pro- 
perty stood in the exclusive name of P, 
L. Kapur cannot be disputed nor has been 
challenged. P. L. Kapur has himself not 
appeared in this case but his admission 
in Suit No. 506 of 1968 that the pro- 
perty belongs to him coupled with the 
fact that Harbans L. Kapur son of P. L. 
Kapur who also submitted to the de- 
cree in Suit No. 506 of 1968 did not 
question the right of P. L. Kapur to 
transfer this property to C. S. Logana< , 
than and the mortgage by P. L. Kapur ' 
of this property in favour of C. S. Loga- 
nathan and earlier in favour of Dayanand 
Anglo Vedic College Trust and Manage- 
ment Society was never questioned by 
any of the sons prima facie show that 
the property belonged to P. L. Kapur 
exclusively. I. therefore, hold that, 
prima facie, there is no evidence on re~ 
cord to show that the plaintiff is in poss 
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session of House No. 3, Friends Colony, 
New Delhi. in his own right as a member 
of joint Hindu family, the property be- 
longing to the joint Hindu family. 


12. It has been contended on be- 
half of the applicant that a decree for 
transfer of House No. 3, Friends Colony 
could not be passed in a mortgage suit 
and so the plaintiff cannot be dispos- 
sessed on the basis of such a decree 

ted to have been passed in Suit 
No. 506 of 1968. The very premises on 
which the plaintiff proceeds appears to 
me to be wrong. No decree for trans- 
fer of property was passed in Suit 
No. 506 of 1968. A decree for money 
had been passed. As has already been 
held by me in Execution No. 14 of 1971 
the decree in Suit No. 506 of 1968 was 
a money decree for Rs. 10,78,654/- and 
not a mere declaratory decree but the 
mode of its execution was also agreed to 
between the parties. The sale was ef- 
fected by way of satisfaction of the de- 
cree in that suit to the extent of Rupees 
8 lacs. An appeal filed against my order 
holding as above was dismissed by a 
Letters Patent’s Bench of this Court as 
well as by the Supreme Court. There 
ts, thus. no force in this contention ad- 
vanced on behalf of the applicant. 


13. Tt has been asserted by the 
applicant that there is no legal trans- 
fer of the property in favour of defend- 
ant No. 4 prima facie this contention also 
ts not correct because the transfer has 

en place in terms of the compromise 
arrived at between C. S. Loganathan on 
the one hand and P, L. Kapur and Har- 
bans I. Kapur on the other in Suit 
No. 506 of 1968 even if the compromise 
decree is regarded as nothing more than 
a contract between the parties. 


14. Mr. R. M. Lal has urged that 
the court had no jurisdiction to pass a 
decree for sale in a mortgage suit in 
Suit No. 506 of 1968 as~there was no 
guch prayer in that suit. The conten- 
tion, prima facie. appears to be ill-found- 
ed on a reading of the plaint of Suit 
No. 506 of 1968 and on a construction 
of the decree passed therein which has 
been held to be a money decree only and 
mot a decree for sale of any property. 


15. 
contention of the applicant that the 
natural state in a Hindu family as be- 
tween father and sons is that of a joint 
Hindu family. No doubt such a pre- 
sumption exists in law and this pre- 
sumption would ensure to the benefit of 
the plaintiff-applicant when he asserts 
that he, his father, and his brothers con- 
stitute a joint Hindu family. There is, 
however, no presumption in law that a 


owns joint family 


I will now come to the other - 


property. Such an assertion has to be 
positively established and in the present 
case while dealing with the application 
for interim injunction has not only to 
be positively asserted but prima facie 
evidence placed on record in support of 
the assertion. Assuming, however, that 
House No. 3, Friends Colony was joint 
family property the question arises whe- 
ther P: L. Kapur. the father, could sell 
or agree to sell this property in dis- 
charge of his debts. Hindu law on this 
aspect is quite clear. Mulla in his cele- 
brated treatise on Hindu law lays down 
that the father of a joint Hindu family 
may sell or mortgage the joint family 
property including the sons’ interests 
therein. to discharge a debt contracted 
by him for his own personal benefit, and 
such alienation binds the son provided 
(a) the debt was antecedent to the alie- 
nation, and (b) it was not incurred for 
an immoral purpose. This principle is 
based on the well-known notion that it 
is the pious duty of a son to discharge 
his father’s debt not tainted with im- 
morality. The mere circumstance. how- 
ever, of a pious obligation does not vali- 
date the alienation. To validate an alie- 
nation so as to bind the son, there must 
also be an antecedent debt. No question 
of legal necessity arises in such a case. 
This is settled law and has been reiterat- 
ed by the Supreme Court in Pannalal v. 
Mt. Naraini, AIR 1952 SC 170. To quote 
from the speech of that great propoun- 
der of Hindu law, B. K. Mukherjea, J.: 
“Tt can now be taken to be fairly well 
settled that the pious liability of the 
son to pay the debts of his father exists 
whether the father is alive or dead, vide 
Brij Narain v. Mangla Prasad, 51 Ind 
App 129 = (AIR 1924 PC 50). Thus it 
is open to the father, during his lifetime, 
to effect a transfer of any joint family 
property including the interests of his 
sons in the same to pay off an antece 
dent debt not incurred for family neces~ 
sity or benefit, provided it is not taint- 
ed with immorality. It is “equally open 
to the creditor to obtain a decree against 
the father and in execution of the same 
put up to sale not merely the father’s ° 
but also the son’s interest in the joint 
estate. The creditor can make the sons 
parties to such suit and obtain an adju- 
dication from the Court that the debt 
was a proper debt payable by the sons. 
But even .if the sons are not made par- 
ties they cannot resist the sale unless 
they succeed in establishing that the 
debts were contracted for immoral pur- 
poses. These propositions can be said 
to be well recognised and reasonably be- 
yond the region of controversy.” 


16. Assuming. therefore, as ob- 
served, earlier, that the property in duce 
tion was joint family property, 
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Kapur as the father could agree to sell 
and .either sell or cause to be sold the 
joint family property to meet his antece~ 
dent debts and it was not necessary for 
the sons as other members of the joint 
Hindu family to be consulted prior to 
the sale. Mr. R. M. Lal has urged that 
there was no antecedent debt for the 
alienations challenged by him comprised 
of the mortgage in favour of C. S. Loga- 
nathan and the sale to him subsequently. 

The doctrine that the father may self 
joint family property for satisfaction of 
his antecedent debts if the debts were not 
tainted with immorality would not have 
any application if the alienation chal- 
lenged and the debt concerned are con- 
current or the debt had been contracted 
at the time of the alienation. Antecedent 
debt means antecedent in fact as well as 
in time i. e. the debt must be completely 
indepedent of and not part of the tran- 
saction -impeached. According to what 
has been placed on the file till now by 
the parties the debts both in the case of 
the impeached mortgage and sale were 
antecedent in the present case, The 
mortgage was effected to cover the debts. 
of P. L. Kapur, the father, and inci- 
dentally Harbans L. Kapur, the son, 
contracted between 9th December. 1965 
and 21st January. 1967. The mortgage 
itself was effected somewhere in Novema 
ber, 1967 and also covered the rights 
under a previous mortgage which was 
transferred to C. S. Loganathan by a 
deed of assignment dated 31-8-1967. 
Thus. the mortgagee’s rights in the first 
mortgage were also acquired by C. S, 
Loganathan prior to the mortgage of 3 

Friends Colony. New Delhi in his favour 
by P. L. Kapur in November, 1967. 
These debts were not contracted at the 
time of the impeached mortgage nor 
formed part of the same transaction. 
Both in fact as well as in time the debts 
were antecedent to the mortgage Res, 
garding the sale it was in payment of a 
decretal debt. The decree for Rs. 10 lacs 
and odd was passed on 26th May, 1969. 
In part satisfaction of that decree the 
sale was effected by a sale-deed dated 
3-1-1970. It must. therefore, be held 
_ that prima facie the mortgage as well 
as the sale were for debts contracted by 
P. L. Kapur or adopted by him which 
had been contracted antecedent to the 
impeached transactions. Such -alienations 
have always been upheld and it was not 
necessary for the sons to be parties to 
the transaction. (See in this connection 
Sidheshwar Mukherjee v. Bhubneshwar 
Prasad Narain Singh, AIR 1953 SC 487 
and S, M. Jakati v. S, M. Borkar, AIR 
1959 SC 282) - : i 


17. Mr. R. M. Lal contended that 
a son cannot be drivén to filing ob« 
jections under Order 21, of the Civil 
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Procedure Code and can maintain a suf? 
to assert his rights. There’ can be no 
dispute with this proposition. Section 34 
of the Specific Relief Act would be 
attracted if defendant No. 4 is trying to 
dispossess the plaintiff who claims to be 
an owner. It is also true that if the 
sale ts ultimately set aside the entire 
sale would be bad and not only sale to 
the extent of the sons share. However 
these are all matters which have to be 
decided on trial. At the moment we are 
only concerned with the prima facie na- 
ture of the case and whether on the 
mere allegations of the son that he is 
possession in his own right he is 
entitled to the grant of interim injune- 
tion. In my view the applicant has not 
made out any prima facie case and so 
the question of considering the balance 
of convenience or causing of irreparable 
injury does not arise. : 
18. I, therefore. dismiss I. A. 749 
of 1971 and I. A. 936 of 1971 and accept 
I. A. 782 of 1971 and L A. 940 of 1971. 
There will be no order as to costs. 
Order accordingly, 
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Prem Kumar and another, Peti- 
tioners v. Dharam Pal Sehgal and others, 
Respondents. 

Civil Revn. No. 48 of 1971, D/- 3- 8- 
1971. against order of V, S. Aggarw 
Sub. J., 1st Class, Delhi, D/- 17-12-1970. 

Civil P. C. (1908). Section 17 — A 
suit on a single cause of action in Yes- 
pect of a number of immovable proper- 
ties situate within jurisdiction of differ- 
ent Courts can be instituted in any Court 
within local limits of whose jurisdiction 
any portion of the properties is situate. — 


(Para 6) 
Inconvenience of the parties is a 
matter of no consequence. (Para 6) 


Amrit Lal Patney, for Petitioners; $S. 
K. Taneja. for Respondents Nos, 1 and 2, 


ORDER:— This revision petition has 
been filed under Section 115 of the Code 
of Civil Procedure by the defendants 
against an order of the Subordinate 
Judge 1st Class. Delhi, dated 17th De- 
cember 1970 by which he had decided 
three preliminary issues. 


2. The brief facts leading to the 
revision are that the plaintiffs, who are 
the sons of defendant No. 1, instituted a 
suit for a declaration (with consequen- 
tial relief) that the properties in dispute 
constituted joint Hindu family properties 
and for delivery of possession of the pro- 
perties which had been alienated and 
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for an injunction restraining the defend- 
ants from -alienating the remaining pro- 
perties. The properties in dispute are 
mostly situated in District Hissar, State 
of Haryana. but one property mentioned 
at serial No. (v) is said to be a coparce- 
nary house situated in Kuanwali, Delhi 
which is said to be in possession of Prem 
Kumar, defendant No. 9, who is aleg- 
ed to be one of the sons of defendant 
No.-1 by a lady defendant No. .8, about 
whose validity of marriage with defend- 
ant No. 1. the parties are at variance. 

3. The suit had been contested on 
a number of grounds and the learned 
Subordinate Judge framed three preli- 
minary issues, namely:— 

1. “Whether the suit is properly 
valued for purposes of court-fee and 
flurisdiction? 

_ 2. Whether the Civil Courts at Delhi 
Dane no jurisdiction to try the present 
suit 

3. Whether the suit is bad for mis- 
foinder of parties and causes of action? 
df so its effect?” 


4. The learned Subordinate Judge, 
by the impugned order, answered issue 
No. 1 against the plaintiffs and direct- 
ed them to pay court-fees according to 
Section 7 (iv) (c) of the Court Fees Act 
as amended in Punjab and extended to 
Delhi and no revision has been preferred 
against the said finding. 


5. Issues Nos. 2 and 3 were de- 
cided against the defendants and defend- 
ants Nos. 9 and 10 have challenged them 
in this revision. I have heard the learn- 
ed counsel for the parties. The parties 
have not led any evidence on the said 
Issue and the matter has to be decided 
in accordance with the pleadings and for 
purposes of determination of the issues, 
the allegations in the plaint have, there- 
fore, to be treated as true. The plain- 
tiffs have urged that all the properties 
in dispute have been purchased from 
foint Hindu family funds and they con- 
stitute coparcenary properties and as 
such the plaintifis are entitled to relief 
in their respect. Section 17 of the Codé 
of Civil Procedure lays down that 
“where a suit is to obtain relief res- 

g * ig * immovable pro- 
perty situate aia the jurisdiction of 
different courts. the suit may be insti- 
tuted in any Court within the local 
limits’ of whose jurisdiction any por- 
tion of the property is situate.” There 
ïs no doubt that one of the pro- 
perties in dispute in respect of which 
relief has been claimed, is situated in 
Delhi. The defendants had before the 
trial Court contended that the property 
In Delhi did not exist, but the same 
has, on the material on record, been re- 
pelled by the learned Subordinate Judge 
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and this finding has not been challeng- 
ed before me. In view of the clear sta- 
tutory provision, there is no doubt that 
the suit is maintainable within the juris- 
diction of the Court at Delhi. 

6. The learned counsel for the 
petitioners strongly urged that other 
properties were situated in Hissar and 
majority of the parties reside at Hissar 
and so it is extremely inconvenient to 
come and defend the suit in Delhi, but 
that is a matter of no consequence. The 
Court has jurisdiction to entertain the 
suit and the plaintiffs seek to invoke it. 
The counsel also referred to Section 16 
of the Code and urged that the suit in 
respect of the properties at Hissar must 
have been instituted there and the suit 
in respect of the property in Delhi can 
be instituted in the Court below, but I 
am unable to accept the said submission. 
If the plaintiffs have got a single cause 
of action in respect of a number of pro- 
perties, they are fully entitled to take 
advantage of the provisions of Sec- 
tion 17 of the Code and the Court at 
Delhi is clearly seized of the jurisdiction 
over the subject-matter in dispute. Issue 
No. 2 has, therefore. been rightly ans- 
wered by the Courts below. 


7. In view of the aforesaid dis- 
cussion, the Court was right in answer- 
ing issue No. 3 in favour of the plaintiffs. 
The allegations made in the plaint dis- 
close that the plaintiffs are claiming one 
cause of action in respect of all the pro 
perties on the ground that they consti- 
tute joint Hindu family properties of 
defendant No. 1 and the plaintiffs and 
other children of defendant No. 1, and 
whether or not on the merits the plain- 
tiffs will- succeed in establishing their 
case, is not to be judged at this stage, 
but no infirmity can be found with the 
present frame of the suit and it cannot 
be said that it is bad for multifarious- 
ness. I, therefore, affirm the finding of 
the Court below on issue No. 3. Accord- 
ingly, the revision is dismissed and costs 
of the revision will abide by the result 


of the suit, 
Revision dismissed. 
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Mohan Chandra and others, Peti- 
tioners v. The Institute of Chartered Ac- 
countants of India and others, Respond- 
ents, 

i ont Writ No. 819 of 1971, D/- 30- 

(A) Chartered Accountants Act 
(1949), Section 12 (3) — -The President 
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of the Institute of Chartered Accountants 
could resign from his office before the 
expiry of the term of one year. 
. (Para 40) 
The office of the President is an 
honorary office and there is no provi- 
sion which makes it incumbent that a 
person chosen as President has neces- 
sarily to bear the burden for a_ full 
period of one year. Moreover, the Coun- 
cil is the appointing authority in the 
case of the President and it is well re- 
cognised that the power to appoint in- 
cludes the power to suspend or 
If the Council as the appointing autho- 
rity can suspend or remove the President 
from his office the holder of that office 
can also tender his resignation and the 
fact that there is no provision in Sec- 
tion 12 which provides for any such re- 
signation will in no way preclude him 
from tendering his resignation. 
(Paras 40, 42) 
Similarly, the absence of statutory 
provision to support the motion of no 
confidence to suspend or remove the 


President by the Council, will not pre 


clude the Council to suspend or remove 
the President by moving such motion. 


(Para 43) 
(B) Chartered Accountants A 
(1949), Section 12 (3) — Meeting o 


Council for considering resignation i 
dered by President — Two of its mem- 
bers having no notices remaining absent 
at meeting — Acceptance of resignation 


by Council at such meeting held invalid - 


and was not binding on President — 

President can withdraw his resignation 

subsequent to decision of Council, . 
(Paras 54, 56) 


Cases Referred: Chronological Paras ` 


(1969) AIR 1969 SC 180 (V 56) = 
1969 Lab IC 310. Raomar v. -, 
Union of India 57 
(1954) AIR 1954 SC 217 (V 41) = 
1954 SCR 883, 
Utkal University v. S. K. 


(1934) AIR 1934 PC 62 (V 
61 Ind App 125, Radha Kishan 
Jaikishan v. Municipal Com- 
mittee. Khandwa ag 

(1931) 1931-2 Ch 409 = 100 LJ Ch . 
397, Latch Ford Premier Cinema 


Ltd. v. Ennion and Paterson 37 


(1920) 1920-2 KB 523 = 89 LJKB 
563, Young vV. Ladies’ Imperial 


Club 50, 54 
(1907) 1907-2 Ch 370 = 76.LJ Ch 
610. Glossop v. Glossop . 37 


(1895) 1895-1 Ch 674 = 64 LF Ch. 
407, In re: George Newman and 
Co 


(1879-81) 26 Law Ed 314 = 103 US 
471, Edward M. Edward v. Unit- 
ed States ; 33, 35 
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`- garded 


A.L ER 


(1849) 2 HLC 789 = 9 ER 1293, 
William Smyth v. Henry Farran 
Darley 


(1769) 98 ER 188 = 4 Burr 2278 i 
Rex v. Nathaniel Dawes 34, 35 


Veda Vyasa, Sr. Advocate with B, 
Dutta and K. A. Dewan, for Petitioners} 
C. K. Daphtary Sr. Advocate with A. Se 
R. Chari, Sr, Advocate and R. K. P, 
Shankar Das, B. N. Kirpal and Rajiv. 
Sawhney (for Nos. 1 to 3), Dr. L. M. 
Singhvi, Sr. Advocate with G. L. Sans 
ghvi and K. L. Sud (for No. 4) and Mrs: 
Shyamla Pappu, Sr. Advocate with C. R 
Somas M. S. Ganesh and B, 
Rana (for No. 5) for Respondents. 


HARDAYAL HARDY, J.:— This casa 
raises a short point though it has taken 
considerable time to argue. The point 
relates to the resignation of the Presi- 
dent of the Institute of Chartered Ac- 
countants of India from his office and 
its acceptance by the Council of tha 
Institute. 


2. The broad facts are that on 
23rd May 1971 there was a meeting of 
the Executive Committee of the Insti- 
tute of Chartered Accountants of India 
at Calcutta which will hereafter be re= 
ferred to as the Institute. The Committee ' 
considered the correspondence received 
from. the Institute of Chartered Account- 
ants in England and Wales which will 
hereafter be referred to as the Institute 
in London regarding a world tour orga 
nised in the name of Friends of Huma- 
nity International of which Shri M. C, 
Bhandari President of the Institute, was 
supposed to be the International Chair~ 
man. The correspondence made parti- 
cular reference to the role of the Pre- 
sident in the matter of organising the 
said tour. One of the letters: to which 
particular attention was invited was a 
letter dated the 5th May 1971 which was 


` allegedly written by. the President . of 


the Institute to the Institute in London. 
This letter also mentioned a telegram 
which was said to’ have been sent by 
the President of the Institute to London 
and had brought forth a mny dated the 
12th May 1971 from Mr. Carrel, Se- 
cretary -Overseas Relations Coie of 
the Institute in London to the Secre- 
tary of the Institution in India. 


3. This correspondence was Tre- 
as having brought down the 
image of the Institute and although the 
President had offered an explanation, the 
Executive Committee, at any rate four of . 
its members, were not satisfied with the 
explanation given by the President and 
therefore sent a letter to him wherein it_ 
was stated that “there is no more scope 
for trust and confidence in the President, 
We will now seek the guidance of tha 
Council in the matter,” 
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4 A copy of that letter was sent 
fo the Secretary with a direction that 
he should circulate it along with the 
letter received from Mr. P. Carrel and 
the papers enclosed therewith to all the 
members of the Council of the Institute. 


5. On 27th May 1971. the Pres- 
dent sent out a letter to all the mem- 
berg of the Council explaining once 
again the part played by him in his cor- 
respondence with the Institute in Lon- 
don. Meanwhile the President having 
St ae on a world tour, a meeting 

of “the Executive Committee was held on 
2lst June 1971 at Bombay where the 
minutes of the meeting held at Calcutta 
on 23rd May 1971 were confirmed with 
certain alterations. One of the points 
discussed at that meeting however was 
that the letter circulated by the Presi- 
dent on 27th May 1971 was un-convinc- 
ing and that instead of circulating any 
detailed letters on the subject the mem- 
bers of the Council should be informed 
of the position that the President’s letter 
did not give the actual facts and that 
instead of issuing any further letter on 
the subject the members of the Com- 
mittee would prefer to apprise the mem- 
bers of the Council of the true facts at 
a meeting of the Council It was accord- 
ingly decided to issue a communication 
ao the members of the Council to that 

ect, 


6. On that very day the four 
members of the. Executive Committee 
viz. Messrs. A. B. Tandon: P C. Saha, 
R. K. Khanna, and H. M. Damania 
wrote a letter to their colleagues in the 
Council and directed the Secretary to 
oo that letter also to all the mem- 
ers 
. Between 5th June and 22nd 
June “1971 several members sent a re- 
quisition to the Secretary to call a 
meeting of the Council in terms of Re- 
fulation 139 of the Chartered Account- 
ants Regulations, 1964 to consider the 
matters connected with the arising out 
of the communication received from 
four members of the Executive Com- 
mittee that had been circulated to the 
members of the Council by. the Secre- 
tary earlier. On 26th June 1971, the 
Secretary notified the members of the 
Council about a special meeting of the 


Council to be held at 9.30 A. M. on ` 


Monday the 19th July 1971 at the pre- 
mises of the Institute in New Delhi, 
The agenda circulated for that meet- 
ing was as follows:— 


Consideration of ‘the matters. con- 
nected with and arising out of the com- 
munication. from four members of the 
Executive Committee (circulated to the 
members of the Council by the Secre- 
tary with his letter dated 25th May 1971 
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as per direction received from them} 
expressing their.feeling that “there is 
no more scope for trust and confidence 
in the President” and seeking “the 
guidance of the Council in the mat- 
ter,” 

; Before the meeting was | actually 
held, the President had returned from 
tour and on 16th July 1971 he sent a 
letter to Shri C. C. Ganapathy, Joint 
Secretary, Company Law Board, New 
Delhi, enclosing a copy of the notice 
thereof. The specific query put by the 
President ran as follows: 

“I have been advised that my 
Council is not competent to discuss guch 
a matter as under the Chartered Ac- 
countants Act and Regulations the Pre- 
sident once elected by the Council is to 
hold office for one year implying there- 
by that the confidence once reposed can- 
not be withdrawn till the term of one 
year is over.” 

The letter went on to add that 
since the Company Law. Board is ad- 
ministering the Chartered Accountants Act 
and Regulations, “I shall be grateful to 
have your department’s view whether the 
Council is competent to discuss the matter 
or not.” 

8. On 17th July 1971 an Under 
Secretary to the Government of India 
in the Department of Company Affairs 
(Company Law Board) wrote back to 
say that the Government could not in- 
terfere with the deliberations of the 
Council in the Institute However “we 
do not find any statutory provision 
either in the Chartered Accountants Act 
or Regulation to support the motion of 
no confidence to remove the President.” 
A copy of that letter was also endors- 
ed to the Secretary of the Institute for 
information and record. 

9. On 18th July 1971, the Presi- 
dent addressed a letter to the Council 
of the Institute wherein it was stated: 
“On personal grounds I hereby tender my 
resignation from the office of the Presi- 
dent of the Institute with immediate 
effect. I hereby convey my thanks and 
good wishes to all the members - of the 
Council” 

10. The requisitioned special 
meeting was held on 19th July 1971 at 
9.30 A. M. The President did not attend 
the meeting which was therefore presided 
over by the Vice-President Shri A. B. 
Tandon. The minutes of the meeting 
which have been placed on record at p. 93 
set out the matter contained in the agenda 
and recorded:— 

“The Council noted that the ex» 
planations of the President on the mat- 
ters contained in the Minutes of the 
Meeting of the Executive Committee 
held on 23rd May 1971 were borne out 
by evidence now available, The Coun- 
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cil, therefore, decided that the matter 
arising out of the letter of the four 
members of the Executive Committee 
circulated with the Secretary’s forward- 
ing letter dated the 25th May, 1971 be 
dropped. 

Noting of letter dated 18th July 
1971 from Shri M. C. Bhandari tender- 
ing his resignation from the office of 
the President of the Institute on personal 
grounds. The Council noted that the 
President had, on personal grounds ten- 
dered his resignation from the office of 
the President. The Council accepted 
the resignation with regret. The Coun- 
cil placed: on record its appreciation of 
the services rendered by the President.” 

li. This meeting was attended 
by 24 out of 27 members of the Coun- 
cL Shri P. L. Tandon who had ear- 
lier written to the Secretary on 28th 
June 1971 that he might not be able 
to attend the meeting due to his pre- 
vious commitments was absent on that 
day. Mr. P. Brahmayya who was one 
of the requisitionists of the meeting was 
also unable to attend the same due to 
indisposition. All the other members of 
Council except Shri M. C. Bhandari 
attended the said meeting. 

12. It may be mentioned here 
that the question’ of Presidents resig- 
nation was not included in the agenda 
of the meeting which had obviously 
been issued much earlier. The Presi- 
dent’s resignation having been convey- 
ed to the Council in the morning of 19th 
July 1971 obviously could not be there 
in the agenda but upon being informed 
of the President’s resignation of 18th 
July, 1971, 24 members of the Council 
agreed by their joint letter dated 19th 
July 1971 that the said resignation may 
be accepted. 

13. It appears that the acceptance 
of the resignation of the President 
created an agitation. Shri K. M. Azad, 
convener of the Young Chartered Ac- 
countants Forum wrote a letter to the 
President asking for information as to 
the circumstances which had prompted 
him to resign. The petitioners also plac- 
ed on record a letter dated 20th July 
1971 written by the Chartered Account- 
ants of Jaipur City to the Ministry of 
Company Affairs, New Delhi expressing 
their concern at the resignation of the 
President and their appreciation of the 
services rendered by him in the cause 
of the profession of Accountancy. 

14, On 26th July 1971 three 
Chartered Accountants, namely, Shri 
Mohan Chandra,. Shri Umesh Kumar 
Mohindra and Shri Saradindu Bose fil- 
ed a petition in this Court under Arti- 
. cle 226 of the Constitution praying for 
various reliefs. One of the reliefs pray- 
ed for by the. petitioners is to declare 
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illegal and void the proceedings of the 
Executive Committee meeting held at 
Calcutta and Bombay on 23rd May and 
2lst June 1971 respectively. The other 
relief claimed by the petitioners is to 
set aside the impugned notice dated 26th 
June 1971 for convening a special meet- 
ing of the Council and the agenda cir- 
culated with it and the consequent 
special meeting by the Council on 19th 
July 1971 on the ground that there is no 
authority, power or jurisdiction in the 
Council to consider the motion for no 
confidence and the resignation of ¢he 
President. 

15. The last prayer is for a dec- 
laration that the President Shri M. C, 
Bhandari, who was impleaded as res- 
pondent No. 4, was still entitled to func- 
tion as the President for the un-expired 
period of his term and that to be dir- 
ected to perform the functions, power 
and duties of the office of the President 
under the Chartered Accountants Act, 
1949 and the Chartered Accountants Re- 
gulations, 1964, 

16. The other respondents im- 
pleaded are the Institute of Chartered Ac- 
countants of India, Council of the Insti- 
tute. members of the Executive Committee 
of the Council of the Institute and the 
Union of India through the Secretary to 
the Government of India. Ministry of 
Company Affairs, New Delhi. 

17. When the petition was filed 
in this Court a rule nisi returnable be- 
fore a Division Bench was issued by us 
along with a notice of the stay matter for 
3-8-1971. Meanwhile operation of the 
order made in pursuance of the impugn- 
ed resolution dated the 19th July 1971 was 
stayed. Before 3rd August 1971 the ad 
interim order of stay was varied: to some 
extent and with the agreement of the - 
counsel for the parties, the main writ 
petition was eventually posted for hear- 
ing on 9-8-1971. On that day an applica- 
tion was filed on behalf of the President 
(respondent No. 4) that he should be 
transposed as a petitioner. This applica- 
tion was not opposed and necessary orders 
were made in that behalf. : 

18. There is not much dispute 
about the material facts although in the 
counter affidavit filed by Shri C. Bala- 
krishnan Secretary of the Institute and 
Shri A. B. Tandon, Vice-President some 
of the facts mentioned in the writ peti- 
tion have been controverted. We shall 
refer to those facts about which the par- 
ties are at variance while dealing with 
the contentions that have been urged at 
the bar on both sides. It may however 
be mentioned that the affidavit filed by 
Shri A. B. Tandon has also the support 
of 19 other members of the Council, 14 
of whom have also filed their separate 
affidavits and have also supported the 
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averments in the affidavit of Shri A, B. 
Tandon. 


19, Jt will be seen that the real 
controversy between the parties relates 
to the resignation of the President Shri 
M. C. Bhandari dated the 18th July 1971 
which was accepted by 24 out of 27 
members of the Council on 19th July 1971 
and its subsequent withdrawal by the Pre- 
sident on 27th July 1971. On 28th July 
1971 the President sent a letter to the 
members of the Council informing them 
about his withdrawal of the resignation 
and a detailed note explaining the rea- 
sons for withdrawing the resignation, a 
copy of which was sent to the members. 


20. The question canvassed before 
us is whether the President could resign 
from his office before the expiry of the 
term of one year and if so whether it 
was open to the Council to accept that 
resignation. 


21. It is apparent that if the Pre- 
sident could resign from his office and 
the same was validly accepted by 24 out 
of 27 members of the Council, its sub- 
sequent withdrawal by the President will 
not have any meaning. On the other 
hand if there is no provision in the Act 
or in the Regulations to permit the Presi~ 
dent to resign his office then the circum- 
stances that he tendered such resigna- 
tion would be meaningless. Assuming 
however that he could resign, the other 
question will be whether the resignation 
would take effect immediately or would 
be operative after it is accepted by the 
Council As a corollary to the last ques- 
tion it will also have to be seen whether 
there was a validly convened meeting of 
the Council and if the absence of three 
of its members from the meeting of whom 
the President was one. would make any 
difference, particularly when it is ad- 
mitted on all hands that two of those 
members namely, Shri P. L. Tandon and 
Shri P. Brahmayya did not have any 
notice of the fact that the resignation of 
the President was one of the matters to 
be considered at the specially requisition~ 
ed meeting held on 19th July 1971. 


22. In the course of the proceed- 
ings our attention was drawn to a letter 
dated the 19th July 1971 addressed by 
24 members of the Council to the Secre- 
tary of the Institute in response to the 
Secretary's communication bearing the 
same date in which it was stated: ‘Please 
refer to your letter dated 19th July 1971 
with its enclosure. We regret that the 
President has tendered resignation, Under 
the circumstances, it may be accepted.” 
As the meeting was held on 19th July at 
9.30 a.m. it seems difficult to hold how 
the Secretary's letter of that date could 
have been delivered to the members be- 
fore the time of the meeting so that they 
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could communicate in writing their ac- 
ceptance of the resignation when the 
meeting was held. 


23. It is contended by the counsel 
for the petitioners that the Secretary’s 
letter of 19th July and the members’ 
communication of acceptance have been 
fabricated. We do not wish to say any- 
thing definite about these communica- 
tions. It may be that the Secretary’s 
letter was delivered to these 24 members 
before the meeting commenced on that 
day and besides formally accepting resi- 
gnation at the meeting the members also 
felt obliged to communicate their accept- 
ance in writing. The written communica- 
tion could therefore have been prepared 
and handed over to the Secretary while 
the meeting was still going on. No ad- 
verse inference can therefore be drawn 
against the respondents including the Se- 
cretary of the Institute. 


24, In any event, as was said by 
Lindley, L. J. with whom Lord Halsbury 
and A. L Smith, L. J. agreed in re: 
George Newman & Co., (1895-1 Ch 674), 
individual assents given separately may 
preclude those who give them from com- 
Pplaining of what they. have sanctioned; 
but for the purpose of binding a com- 
pany in its corporate capacity individual 
assents given separately are not equivalent 
to the assents of a meeting. The com- 
pany is entitled to the protection afforded 
by a duly convened meeting, and by a re- 
solution properly considered and carried 
and duly recorded. 


25. The resignation of the Presi- 
dent of the Institute is not a small matter. 
In a way it is un-precedented because it 
was urged that there is no such prior in- 
stance. There is also no provision in the 
Act or in the Regulations providing for 
such a resignation. It is therefore neces- 
sary to state the material provisions of 
the Act and the Regulations. 


26. The Institute of Chartered Ac- 
countants of India is an institute esta- 
blished under the Chartered Accountants 
Act, 1949. The Institute, we are told, has 
about 12.000 members whose names are 
entered in the Register maintained under 
the provisions of the Act and is a body 
corporate having perpetual succession and 
a common seal with power to acquire, hold 
and dispose of property, both moveable 
and immovable and shall by its own name 
sue or be sued. By virtue of that Act 
and by virtue of Section 9 in particular, 
the entire management of the affairs of 
the Institute has been entrusted to the 
Council of the Institute consisting of 21 
elected members and six members nomi- 
nated by the Central Government. The 
election to the Council takes place on the 
basis of single transferable vote as pro- 
vided by. the Act and the Regulations 
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countants Regulations, 1964, which will 
hereafter be 
members of the Council are elected once 
` in three years and any fellow member of 
the Institute is eligible to stand as a 
candidate if so desired, ; 
27. The last election of the pre- 
sent Council was held in the year 1970. 
Twenty-one members were elected from 
5 different regions in the country while 
the remaining 6 were nominated by the 


Central Government, Section 12 deals . 


with the election of the President and the 
‘Vice-President. Section 13 relates to re- 
signation of the members of the Council 
to fill in casual vacancies. 

28. Section 15 provides for the 
functions of the Council which inter alia, 
Includes.the duty of carrying out the pro- 
visions of the Act vests in the Council 
and such other matters detailed in sub- 
section (2) of S. 15. 

29. There are also sections for 
constituting Standing Committees viz. 
Executive Committee, an Examination 
Committee and a Disciplinary Committee, 
the procedure for inquiries relating to 
mis-conduct of members of the Institute, 
penalties and appeals. Section 30 gives 
power to the Council to make regulations 
by notifications in the Gazette of India 
for the purpose of carrying out the ob- 
fects of the Act. Clause (p) of sub-sec- 
tion (2) enables the Council to make re- 

tions to provide for the powers, duties 
` and functions of the President and the 
Vice-President of the Council, 

30. The resume of the above pro= 
visions makes it clear that the President 
shall alone be the Chief Executive autho- 
rity of the Council under sub-section (2} 
of S. 12. He shall hold office for a period 
of one year from the date on which he 
fs chosen but the said period cannot ex- 
tend beyond his term of office as a mem= 
ber of the Council at the relevant time, 
he shall be eligible for re-election as pro- 
vided in sub-section (3) of S. 12. : 


31. The first contention urged by 
the petitioners is that under S. 12 (2) the 
President of the Institute is the Chief ex- 
ecutive authority of the Council. Under 
sub-section (3) he shall hold office for a 
period of one year from the date on 
which he is chosen. He was elected Pre- 
sident on 17-9-1970 and the period of one 
year shall come to an end on 16-9-1971. 
The Institute being an un-wieldy body, 
the duty of carrying out the provisions of 
the Act stands vested under Section 15 
In the Council. Its functions are almost 
the same as those of the Institute, 

32. 
expiration of the duration of the Council, 
the President of the Council at the time 
of such expiration shall discharge all the 


called Regulations. The - 


Under Regulation 176. on the - 
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- administrative duties of the Council under 


the Act and the Regulations and all the 
functions of the Executive and Examina- 
tion Committee of the Council until such 
time as a new President shall have been 
elected and shall have taken over charge 
of his duties. - ; 


33. The performance of duties of 
the Council and its President, it -was 
urged are public duties and if the inten- 
tion of the Act was that the President 
was to hold office for a period of one 
year he could not throw away that office. 
It was argued that the members of the 
Institute are concerned with the audit of 
hundreds of companies including large 
public and private sector enterprises. The 
President of the Institute which regulates 
the conduct of such accountants has to 
assume large responsibilities as a chief 
executive authority of the Council. In 
such circumstances, the public interest 
might suffer if there is no such authority 
holding that office. If the President 
throws away his office before the expiry 
of the period there would be a hiatus in 
the office. Reliance was placed on a deci- 
sion of the Supreme Court of the United 
States in Edward M. Edward v. United 
States. (1879-81) 26 Law Ed 314 = 103 
US 471 and it was urged that according 
to the common law, after an office was 
conferred and assumed in England, it 
could not be Jaid down without the con- 
sent of the appointing power. This was 
so because the public interests might 
suffer inconvenience for the want of 
public servants to execute the laws. 


34. Reference was also made to 
Rex v. Nathaniel Dawes, (1769) 98 ER 
188 where it was said that the Corpora- 
tion had interest in the Mayor’s title to - 
his office and that he ought not (as an 
honest man or as a just corporator) desert 
and give it up in prejudice to the rights 
of the Corporation in general. or of par- 
ticular corporators, when he was offered 
acomplete indisputable indemnification on 
the part of those who desired to defend 
his right in order to support their own. 
It was therefore not in his power to give 
up ‘the office. 


35. The case reported in (1879-81) 
26 Law Ed 314 where the doctrine of 
common law was invoked, related to a 
town clerk. In England when a person 
was elected to a municipal office he was 
obliged to accept it and perform its duties 
and subjected himself to penalty by re- . 
fusa. We do not find any. such analogy 
between the office of the President of the 
Institute and a civil officer appointed to 
carry on the functions and operations of. 
municipal government. The case of 
Nathanieal Dawes, (1769) 98 ER 188 is 
also a case of Mayor of a Corporation 
where the corporators were willing to 
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indemnify him for holding on to the office 
till the question of his title was decided. 
36. In India the common law rule 
does not appear to have been applied to 
the various offices under the Companies 
Act, where the position is generally re- 
gulated by the Articles of Association. 
Even in America, the common law rule is 
not followed in some of the States. There 
is for instance, no provision in the Com- 
panies Act, 1956 relating to resignation of 
his office by a director although there 
Was a provision to that effect vis-a-vis a 
Managing Agent (see Section 342 of the 
Indian Companies Act, 1913). If there 
is any provision in the articles giving a 
right to a director to resign at any time, 
the rule is that the resignation will take 
effect without any need for its accept- 
ance by the Board of the company in 
general meeting. Where the director is 
elected or has contracted to act for a 
fixed period his resignation, before the ex- 
piration of the period. may make him 
liable for damages for breach of his con- 
tract, unless the articles permit such re- 
signation. But when there is no such 
provision in the articles of association and 
the resignation says that it is to take 
effect immediately, acceptance is not 
necessary. 


37. On behalf of the respondents 
our attention was drawn to resignations 
by members of a club and our attention 
was invited to para 614 of Halsbury’s 
Laws of England (Third Edition, Vol. .5, 
page 261) where it is stated that the resi- 
gnation of a member does not require any 
acceptance by the Committee and cannot 
in the absence of a bye-law to the con- 
trary be withdrawn or revoked. A mem- 
ber who sends a letter of resignation 
thereupon ceased to be a member, and 
can only be re-instated by re-election. 
Similarly where by the articles, a direc- 
tor has power to resign at any time his 
resignation takes effect independently of 
acceptance by the other directors or the 
company. Where the articles of associa- 
tion of a company provide that the office 
of a director is to be vacated ipso facto 
by a resignation in writing sent to the 
company the resignation takes effect im- 
mediately. Even an oral resignation if ac- 
cepted by the company is valid. (See 
Latchford Premier Cinema Ltd. v. Ennion, 
(1931) 2 Ch 409. Such resignation cannot 
even be withdrawn but, if it is with- 
drawn, it must be by the consent of the 
company properly exercised by their 
managers who are the directors of the 
company. This view was taken by 
Neville, J. in Glossop v. Glossop, (1907) 2 
Ch 370 (371). 


38. It is therefore apparent that 
in case of companies and clubs, unless 
there is a provision to the contrary in the 
articles of association or bye-laws a mere 
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“ resignation by a director or a member 


has the effect of terminating his mem- 
bership. 

39. It was argued by the counsel 
for the petitioners that there is a distinc- 
tion between companies and clubs on the 
one hand and officers carrying public 
duties. In the case of companies and 
clubs, unless there is some thing to the 
contrary in the articles of association or 
bye-laws a mere resignation ipso facto 
terminates the membership of the person 
concerned but in the case of officer-car- 
rying public duties the common law rule 
applied and an officer has no right to 
throw away his office unless the appoint- 
ing authority accepts the resignation or 
re-elects some one else in his place. 

40. Whatever may be the duties 
of the Institute or its Council or its Pre- 
sident they cannot be characterised as 
public duties. Those duties may be im- 
portant in themselves but they have no 
reference’ to the administration of the 
country whether municipal or national 
In our opinion, the office of the President 
of the Institute is in no way different 
from that of a manager of a company or 
at amy rate, from that of a managing 
agent (which office has since been aboli- 
shed). We find it difficult to accede to 
the submission made by the petitioners 
that the President is not removable by 
the Council once he is elected or that the 
Council has no power to consider or pass 
a motion of no confidence against the 
President. The office of the President is 
an honorary office and there is no provi- 
sion which makes it incumbent that a 
person chosen as president has necessari- 
ly to bear the burden for a full period 
of one year. The provision of S. 12 (3) 
that the President and the Vice-President 
shall hold office for one year merely indi- 
cates that the office should not be held 
for more than the specified period It 
cannot be construed to mean that the in- 
cumbent has per force to continue in that 
office even if he is unwilling to continue 
in that position. 

41. One of the arguments that 
was strongly pressed by the Counsel for 
the petitioners was that while there is no 
provision in the Act or Regulations for 
resignation of office by the President 
there is a provision in Section 13 of the 
Act which enables any member of the 
Council to resign his membership. The 
argument was that the absence of such 
a provision shows that a member of the 
Council can submit his resignation but 
the President cannot do so. The only 
manner in which the office of the Presi- 
dent can fall vacant before the expiry of 
the period is that the member holding 
that office should also resign his member- 
ship of the Council. He may also lose 
that office if he has been found guilty of 
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professional mis-conduct, but so long as 
he remains a member of the Council he 
cannot throw his office before the expiry 
of the period. 

42.: We do not think the absence 
of any provision regarding resignation 
will render the President irremovable 
from his office A person may like to 
retain his seat in the Council and yet he 
may not want to bear the burden of the 
office of the President. There are detail- 
ed provisions in the Regulations for elec- 
tion to the Council but there is no pro- 
vision relating to election to the office of 
the President except under Section 12 (1) 
where the Council is required at its first 
meeting to elect two of its members to 
be respectively the President and the 
Vice-President thereof. When the office 


of a member of the Council falls vacant- 


as a result of his resignation such resi- 
gnation is notified in the Official Gazette. 
But there is no provision for publication 
in the Official Gazette when the office of 
the President falls vacant. When a mem- 
ber of the Council is elected President he 
is so elected because the Council wants 
him to hold that office. The Council is 
thus the appointing authority in the case 
of the President and it is well recognised 
that the power to appoint includes the 
power to suspend or dismiss (see Sec- 
tion 16 of the General Clauses Act, 1897). 
If the Council as the appointing autho- 
rity could therefore suspend or remove 
the President from his office the holder 
of that office could also tender his resigna- 
tion and the fact that there is no pravi- 
sion in Section 12 which provides for any 
such resignation will in no way preclude 
the Council from accepting such resigna- 
tion. 

43. . In this connection our atten- 
tion was drawn to the letter received by 
the President from the Department of 


Company Affairs wherein it was stated ` 


that there was no statutory provision to 
support the motion of no confidence to 
romove the President. The opinion of the 
Company Law Board is in no way bind- 
ing on this Court. In our opinion, the 
absence of any such statutory provision 
either in the Act or in the Regulations 
does not at all preclude the members of 
the Council to bring forth and support 
any motion of no confidence to remove 
the President. The Council being the 
authority to appoint the President also 
had the power to suspend or di him 
and the act of bringing forth a motion 
of no confidence and supporting it, is 
merely one of the ways in which the 
power of dismissal or removal could be 
|effectuated by the Council. 

44. We are of the opinion that it 
was open to the Council to consider a 
motion of no-confidence against the Pre- 
sident., The latter had also the power to 
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tender the resignation of his office. Tha 
only question is whether such resignation 
could take effect without its being ac-= 
cepted by the Council 


45. It was urged that if the Pre- 
sident could tender his resignation if 
could only be accepted if there was a 
validly convened meeting of the Council 
and there was also a quorum for passing 
the resolution. The argument advanced 
on behalf of the petitioners was that.in 
the instant case the meeting of the Coun- 
cil had not been properly convened, 
Under Regulation 139. a special meeting 
of the Council may at any time be called 
by the President or in his absence by 
the Vice-President, or at the request in 
writing addressed to the Secretary by af 
least 25 per cent. of the members of tha 
Council. 


46. One of the objections raised on 
behalf of the petitioners was that the re- 
quisitionists were not ad idem In some 
of the requisitions there was no request 
for a meeting and only a suggestion for 
calling the meeting was made. In others 
there was a reference to a lack of con- 
fidence in the President but it was the 
case of the respondents themselves that 
the letter of four members of the Execu-~ 
tive Committee which had prompted the 
members to requisition a meeting. did 
not amount to lack of confidence. in the 
President. Considerable emphasis was 
laid by the petitioners’ counsel on the 
language employed by the various requi- 
sitionists. We called upon the respond- 
ents to file copies of the original requisi- 
tions and are satisfied that the object of 
all those requisitions was to consider the 
circumstances mentioned in the letter 
written by four members of the execu- 
tive committee wherein it was stated that 
there was no more scope for trust and 
confidence in the President. Whether the 
four members of the Executive Committee 
wanted to move a vote of no confidence 
against the President or they merely. 
sought the guidance of the Council in the - 
matter, is neither here nor there. Their 
main object was to consider the conduct 
of the President with reference to the 
world tour organised by the Friends of 
Humanity International and the corres- 
pondence carried on by him or on his 
behalf with the Institute in London. The 
requisitionists clearly understood the ob- 
ject of the meeting and therefore asked 
the Secretary to call such a meeting, We 
are therefore not convinced that the 
members requisitioning the meeting were 
not ad idem. The President himself 
understood what the object of the meet- 
ing was going to be and in order to put 
across his view-point before the members, 
he circulated his own explanation The 
meeting was therefore properly requisi- 
tioned and the agenda circulated by the 
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Secretary cléarly set out the object of 
that meeting. 

47. If the meeting was therefore 
properly requisitioned the next question 
that was raised by the petitioners was 
that in any event, the question of resigna- 
tion of the President did not form part 
of the agenda of the meeting. We have 
already said that the resignation which 
bears the date 18th July 1971. was hand- 
ed over by the President to the Council 
and was presented at the meeting held on 
19th July 1971 at 9-30 a.m. Notices of 
this meeting had been duly sent out and 
served on all the members of the Coun- 
cil. The meeting was therefore validly 
convened. It however transpired that 
besides the President who deliberately 
refrained from attending the meeting two 
of the members of the Council Shri P. L. 
Tandon and Shri P. Brahmayya were 
both absent. Shri P. L. Tandon had 
earlier written to the Secretary on 
28th June 1971 that he might not 
be able to attend the meeting due to his 
previous commitment. Mr. Brahmayya 
who was incidentally one of the requisi- 
tionists, was also unable to attend the 
meeting due to indisposition. The resolu- 
tion of acceptance of resignation was 
therefore placed before the Council which 
was attended by 24 out of 27 members 
and was presided over by the Vice-Presi- 
dent. It was not disputed that in the ab- 
sence of the President, the Vice-President 
was entitled to preside at that meeting. 
At that meeting the resignation was ac- 
cepted. If the resignation was properly 
accepted then the argument of the peti- 
tioners that the President could not resign 

office unless his resignation was ac- 
cepted by the Council loses all its weight. 
On the other hand, if the resignation 
could not be accepted at that meeting 
‘then whether the resignation was to take 
effect immediately as was contended by 
the respondents or it had to be accepted 
by the Council would be entirely mean- 
ingless. There would be'no resignation in 
the eye of law. 


48. Several authorities were cited 
on behalf of the petitioners to show that 
the meeting of the Council had not been 
properly requisitioned. It was said that 
the notice was not in proper form or that 
the Secretary was not authorised to call 
such a meeting. In any case, the agenda 
did not state the object of the meeting 
with sufficient particularity and therefore 

` the meeting could not be held to have 
been validly convened. It was argued 
that it was not among the functions of 
the Executive Committee as detailed in 
Regulation 151 to call upon the Secretary 
ta circulate the letter of four members 
to the members of the Council The 
argument appears to us to be wholly un- 
founded. Whether it was among the 
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functions of the Executive Committee to 
call upon the Secretary to circulate the 
letter of four of its members among the 
members of the Council has no signifi- 
cance. Any member of the Executive 
Committee who also happened to be a 
member of the Council and the four 
members of the Executive Committee who 
were parties to that letter were members 
of the Council, The meeting of the Coun- 
cil was not called by the Secretary on 
July 19, 1971 at the instance of any indi- 
vidual member of the Council or of the 
Executive Committee. The meeting was 
called under regulation 139 on a requisi- 
tion sent by more than the requisite 
number of members and whether the 
matter that was placed before the Coun- 
cil at that meeting consisted of the letter 
sent by four members of the Executive 
Committee and other matters, has noth- 
ing to do with the validity of the meet- 
ing. The meeting was a special meeting 
called by the Secretary at the requisition 
of the members of the Council and it had 
the right to consider any matter that was 
placed before it by the agenda circulated 
by the Secretary. 


49. _. The next question which was 
pressed by the counsel for the petitioners 
with great emphasis was that the agenda 
being restricted to the matters mentioned 
therein and the question of resignation of 
the President was not included in the 
agenda, it was not open to the Council 
to consider that resignation. Reliance 
was placed on an ancient judgment of 
House of Lords in William Smyth v. 
Henry Farran Darley, (1849) 2 HLC 789 
= 9 ER 1293. This case of 1849 had the 
approval of the Privy Council in Radha 
Kishan Jaikishan v. Municipal Committee, 
Khandwa, AIR 1934 PC 62 where the 
following observations of Lord Campbell 
were specifically mentioned:— 


“The election being by a definite body 
on a day of which, till summons, the elec- 
tors had no notice, they were all entitled 
to be specially summoned and, if there 
was any omission to summon any one of 
them, unless they all happened to be pre- 
sent, or unless those not summoned were 
beyond summoning distance — as, for 
instance, abroad — there could not be a 
good electoral assembly; and even a un- 
animous election by those who did attend 
would be void.” 


These observations no doubt related to 
elections and it was also stated that this 
general rule was modified in particular 
cases as, for instance, by authorising as 
sufficient notice the posting of a written 
notice to the usual address of the mem- 
ber. But the rule was applied in cases 
other than elections. In Vice-Chancellor, 
Utkal University v. S. K. Ghosh. AIR 
1954 SC 217 where their Lordships of 
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the Supreme Court referred to the Privy 
Council decision in Radha Kishan Jaiki- 
shan’s case, AIR 1934 PC 62 it was ob- 
served: 


“The reason for the stricter rule laid 
down in the cases cited before us is that 
though an incorporated body like an Uni- 
versity is a legal entity it has neither a 
living mind nor voice. It can only ex- 
press its will in a formal way by a for 
mal resolution and so can only act in its 
corporate capacity by resolutions properly 
considered, carried and duly recorded in 
the manner laid down by its constitution. 
If its rules require such resolutions to be 
moved and passed in a meeting called for 
the purpose, then very member of the 
body entitled to take part in the meeting 
must be given notice so that he can at- 
tend and express his views. Individual 
assents given separately cannot be re- 
garded as equivalent to the assent of a 
meeting because the incorporated body is 
different from the persons of which it is 
composed. Hence an omission to give 
proper notice even to a single member in 
these circumstances, would invalidate the 
meeting and that in turn would invalidate 
resolutions which purport to have been 
passed at it. But this is only when such 
inflexible rigidity is imposed by the in- 
corporating constitution.” 


50. The case of Young v. Ladies’ 
Imperial Club, 1920-2 KB 523 was the 
other case referred to by the Council 
for the petitioners. This case appears to 
have had the approval. of the Supreme 
Court in the case of Vice-Chancellor 
Utkal University, ATR 1954 SC 217 men- 
tioned above and had therefore been 
strongly relied upon by the counsel for 
the petitioners. The notice convening 
the meeting of the committee in that 
case stated that the object of the meeting 
was “to report on and discuss the matter 
concerning the plaintiff and Mrs. L.” This 
notice was sent to each member of the 
committee except one, who had previous- 
ly intimated to the Chairman that she 
would be unable to attend the meeting of 
the Committee. In an action for declara- 
tion that the plaintiff was still a member 
of the Club it was held by the Court of 
Appeal in England that the omission to 
. summon the absentee member of the com- 

mittee invalidated the proceedings of that 
body and that the notice did not state the 
object of the meeting with sufficient par- 
ticularity. On both these grounds the 
plaintiff was entitled to succeed. 


51. - The argument advanced on be- 
half of the petitioners was that it was ad- 
mitted by the respondents that no notice 
of the meeting in which the question of 
resignation was to be considered was sent 
to Mr. P. L. Tandon. An attempt was no 
doubt made on behalf of the respondents 
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to show that such a notice was in fact 
sent to Mr. Tandon at his Delhi address 
but Mr. Tandon was at Bombay at the re- 
levant time and in any case it seems 
rather far-fetched that any such 
notice was actually sent to Mr. Tandon 
at his Delhi address. There was 
hardly any time during- which such 
a notice could be sent to him. The argu-~ 
ment of the learned counsel was that if 
Mr. Tandon had attended the meeting he 
would have been able to dissuade tha 
other members from accepting that resi- 
gnation, or it is quite likely that he mighf 
have suggested that the question of ac- 
ceptance of resignation should be con- 
sidered after a proper notice of the resig- 
nation had been sent to other members of 
the Council. Mr. P. Brahmayya who was 
the other member of the Council had also 
not received any such notice The ab- 
sence of these two members from the 
Council therefore invalidated the proceed~ 
ings of that body. / 


52. We have already held that Mr, 
P. Brahamayya was one of the requisi- 
tionists and but for his indisposition he 
would have been present at the Council’s 
meeting. The question therefore is whe~ 
ther the absence of thése member invali« 
dated the proceedings of the meeting. 


_ 53. . On behalf of the respondents 
reliance was placed on the Supreme 
Court’s decision in Vice-Chancellor Utkal 
University, AIR 1954 SC 217 to which we 
have already referred, and it was said 
that the substance is more important than 
the form and if there is substantial com- 
Pliance with the spirit and substance of 
law. an unessential defect in form ‘would 
not be allowed to defeat what is other~ 
wise a proper and valid resolution. If 
Mr. P. L. Tandon had already expressed 
his inability to be present at the meet 
ing and this is evident from the fact that 
he did not attend the meeting called in 
pursuance of the requisition, then the cir+ 
cumstance that he was not sent any notice 
of the meeting relating to resignation of 
the President would not make such dif 
ference. At any rate, it is highly specula- 
tive to imagine that Mr. P. L. Tandon 
would have taken the view that is can-~ 
vassed for by the petitioners. As regards 
Mr. P. Brahmayya the fact that he was 
one of the requisitionists itself goes to 
show that he would have joined his other 
colleagues. That again is a matter of 
speculation and we do not know what the . 
attitude of Mr. P, L, Tandon and Mr. P, 
Brahamayya would have been had a pro~ 
per notice of resignation béen sent to 
them and they had attended the meeting, 


54, The Supreme Court decision in 
the case of Vice-Chancellor, Utkal Univer- 
sity, AIR 1954 SC 217 is a decision on its 
own facts otherwise the rule laid down in 
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the case of 1920-2 KB 523 was accepted by 
their Lordships, That decision proceeded 
on the basis that the syndicate consisted 
of 12 members. In the first meeting there 
was one absentee though the resolution 
was unanimous. The absentee member 
was not told that the question of leakage 
of papers would be one of the matters to 
be considered at the meeting. Some days 
afterwards another meeting was called. 
This time also the question of considera- 
tion of the previous decision was not on 
the agenda. But the Vice-Chancellor 
brought the question before the meeting 
suo motu. This time again only 11 mem- 
bers were present but the member who 
was absent at the first meeting. was not 
the person who was absent at the second 
meeting. By a unanimous resolution the 
members refused to review their previous 
decision. It was in these circumstances 
that it was held that there was actual 
appearance without objection at meetings 
properly convened and that there was 
complete unanimity on both occasions. 
This case is therefore no authority for the 
view canvassed for by the respondents. 
No such second meeting of the Council 
has been held in the instant case. If the 
two members of the Council were not 
served or in any case, one of them was 
not served at all for the purpose of con- 
sidering the resignation of the President 
then the proceedings held at the meeting 
must be held to have been invalidated. 

55. It was argued on behalf of the 
respondents that the question of resigna- 
tion of the President arose out of the 
matters that were already mentioned in 
the agenda. We do not think so. The 
question of resignation is an entirely dif- 
ferent matter and had nothing to do with 
the consideration of the matters set out 
in the agenda. 

56. The result of this discussion is 
that if it was necessary in law that the 
resignation tendered by the President 
should be accepted by the Council then 
the obvious inference is that till the 
resignation is accepted the President will 
have the right to withdraw the same. 

57. In Rajkumar v. Union of 
India, ATR 1969 SC 180 which is an 
authority relating to a public servant the 
same principle was accepted and it was 
said that if the public servant had ten- 
dered his resignation and had sought to 
withdraw the same, the general principle 
is that till the resignation is accepted by 
the appropriate authority in consonance 
with the rule governing the acceptance, 
the public servant concerned has locus 
poenitentiae but not thereafter. 

58. In this view of the matter we 
need not go into the questions raised by 
the petitioners that the resignation was 
the result of coercion and undue influ- 
ence, Frankly ing, there is hardly 
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any material on the point. The president 
appears to us to have resigned because 
he was afraid of facing a no-confidence 
motion at the meeting or may have other- 
wise developed cold feet but there , is no 
duonon of anybody having coerced him 
to do so, 


59. It will be seen that while deal- 
ing with the questions that have been 
raised before us we have made no attempt 
to, deal with the circumstances under 
which the above-mentioned unfortunate 
developments have occurred in the In- 
stitute. A great deal of our time was 
however taken by a discussion of those 
matters. We are of the view that the 
conduct of the President is a matter of 
internal management for the Institute and 
its Council and that this Court cannot in- 
terfere with the deliberations of the 
Council in such matters. 

60. One other point was also 
sought to be raised on behalf of the peti- 
tioners. namely, the power of the Vice- 
President to put before the meeting of 
the Council the question of resignation 
which was otherwise not included in the 
agenda. It was argued that under Sec- 
tion 12 (1) the Vice-President does not 
take the place of the President whereas 
under regulation 2(ix) the President means 
President for the time being elected under 
Section 12 and in his absence the Vice- 
President for the time being elected under 
Section 12. The provision in regulation 
2(ix) was claimed to be ultra vires be- 
cause the President and the Vice-Presi- 
dent have to be elected separately and 
the Vice-President cannot take the place 
of the President.. Under Regulation 177(2) 
it is the President who alone has the 
power to direct any business to be 
brought before the Council for its con- 
sideration. That power cannot be exer- 
cised by the Vice-President although it is 
stated in CL (3) of regulation 177 that if 
the office of the President is vacant or if 
the President for any reason is unable 
to exercise the powers or to perform the 
duties of his office the Vice-President 
shall act in his place and shall exercise 
the powers and perform the duties of the 
President. The power of the Vice-Presi- 
dent to perform the duties of the Presi- 
dent is exercisable only if the President 
for any reasons. is unable to exercise the 
powers or perform the duties of his office. 
Merely because on 19th July 1971 the 
President was absent from the meeting 
that would not attract Cl. (3) of Regula- 
tion 177° and as such the Vice-President 
had no power to bring the resolution to 
the notice of the Council because such a 
power can only be exercised by the Pre- 
sident himself We have not considered 
it necessary to go into these questions for 
we have held that in the absence of a 
notice to all the members of the Council 
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the question of resignation could not be 
put before the Council, 


61. We have not been impressed 
by the respondents’ argument that since 
the Council was in session it could con- 
sider any matter that was brought before 
it and as the President was the creature 
of the Council he could vacate his office 
without his resignation being accepted by 
the Council. 


” 62. We hold that the meeting of 
July 19, 1971 was properly convened to 
consider the subject-matter of the agenda. 
The said meeting however could not con- 
sider the resignation tendered by the 
President which could only be consider- 
ed by a meeting of the Council of which 
a proper notice had been served on all 
the members of the Council No such 
meeting was called for the purpose. The 
resignation was therefore not accepted by 
a validly convened and constituted meet- 
ing and could therefore be withdrawn by 
the President. The petition is thus allow- 
ed to the extent mentioned above, but in 
the circumstances there will be no order 


as to costs. 
. Ordered accordingly. 
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University of Delhi and another, Ap- 
pellants v. Hafiz Mohd. Said and others, 
_ Respondents, 
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3-1972. 


(A) Delhi High Court Act (26 of 
1966), Section 10 (1) — Appeal against 
order of pe Judge while exercising 
ordinary civil jurisdiction — 
Cooney of. (X-Ref:— Civil P. C. 
(1908), Section 104 read with Order 43, 
Rule 1) — (X-Ref:— Delhi High Court 
(Original Side) Rules (1967), R. 19). 


By the application of Rule 19 of 
Delhi High Court (Original Side) Rules, 
1967 which in terms also applies the Code 
of Civil Procedure to the ordinary ori- 
ginal civil jurisdiction of- Delhi High 
Court, an appeal under Section 10 (1) of 
the Delhi High Court Act would be com- 
petent only if it falls within Section 104 
or Order 43, Rule 1 of the C. P. C.. It 
is not, correct to say that because by ‘the 
application of Rule 19, the orders which 
are appealable are restricted to those 


mentioned in Order 43, Rule 1 of the - 


Code there is a conflict between Sec- 
tidn 10 (1) and Rule 19 of the Rules as 


CP/CP/B764/72/SSG 


Delhi University v. H. M, Said (FB) 


A.L R. 
the two provisions deal with different 
matters. (Para 15) 


When legislature provided in Sec- 
tion 10 (1) of the Delhi High Court Act 
that an appeal shall lie from the judg- 


“ment of a single judge to the Division 


Bench, it must have meant to refer to 
the expression ‘judgment in the same 
terms as defined in the Civil P. C. and 
thus to continue the existing law and 
practice. AIR 1969 Delhi 85 (FB). Dis- 
tinguished. (Paras 29, 34, 36. 38) 


Thus an appeal under Section 10 (1) 
of the Act against the order of a sin- 
gle judge in the exercise of ordinary ori- 

civil jurisdiction to a Division 
Court lies only in those cases where an 
order is a judgment as defined. in the 
Code. In other words apart from the 
orders which have the force of a de- 
cree, appeals will, therefore, lie only 
against those orders passed by the sin- 
gle judge which are mentioned in Sec- 
tion 104 read with Order 43, Rule 1 of 
the Code and no appeal will He against 
other orders which are outside these two 
provisions. Hence the order of Single 
Judge of Delhi High Court holding that 
certain partition suit before him under 
ordinary original civil jurisdiction is 
maintainable is not- a judgment within 
Section 10 (1) and as such no appeal is 
competent thereunder. Case law dis- 
cussed. (Para 44) 

(B) Civil P. C. (1908), Section 115 
= Nature of revisional jurisdiction. 

The exercise of jurisdiction under 
Section 115 of the Code is discretionary 
and limited to jurisdictional infirmities 
and it is not open to High Court to 
interfere even if the decision is wrong 
in law. (Obiter) (Para 37) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 Delhi 85 (V 56)= 


Cee ae Begum 
Aftab Zamani v. Chand 


Khanna 
(1969) F, A. O. (0. S.) k of 1969, 
_ D/- 2-9-1969 aire em Chand 
Jain v. Moti Lal 
(1963) AIR 1963 So) 40 (V 50) = 
(1963) 1 SCR 1, State of Uttar 
Pradesh v. Dr, Vijay Anand Ma- 
haraj 27 
(1963) ATR 1963 SC 1742 (V 50)= 
(1964) 2 SCR 608, Patel Gordhan- 
` das Hargovindas v. Municipal 
Commr., Ahmedabad 35 
(1961) AIR 1961 SC 1549 (V 48) = 
(1961) (2) Cri LJ 720: Collector 
of Customs, Baroda v. Digvijay- 
sinhji Spinning and Weaving 
Mills Ltd., Jamnagar 
(1961) AIR 1961 SC 1589 (V 48) = 
a (2) Cri LJ 728, Purushottam- 
das Dalmia v. State of West Ben- 
gal 33 
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(1958) ATR 1958 SC 353 (V 45) = 
1958 SC 1156, Workmen of Dima- 
kuchi Tea Estate v. Management 
of Dimakuchi Tea Estate 31 

(1957) AIR 1957 SC 628 (V 44) = 
1957 SCJ 593, R. M. D. Chamar- 
baugwalla v. Union of India 30 

(1956) AIR 1956 Nag 211 (V 43) = 
1956 Nag LJ 179, Ganpati Wad- 
goo v. Pillai Kothuji 18 

(1954) AIR 1954 Mad 1057 (V 41) = 
1954-2 Mad LJ 525 (FB), Central 
Brokers v. Ramnarayana Poddar 24 

(1954) AIR 1954 Sau 152 (V 41) = 
7 Sau LR 123, Arunkumari v. 
Jhala Harpalsingh Natwarsingh 18 

(1953) ATR 1953 SC 198 (V-40) = 
1953 SCR 1159, Asrumati Debi 
v. Rupendra Deb 26 

(1952) AIR 1952 Nag 357 (V 39) = 
1953 Nag LJ 58 (FB), Manohar 
Damodar v. Baliram Ganpat 23 

(1942) AIR 1942 Lah 95 (V 29) = 
44 Pun LR 140 (FB). Firm Shaw 
Hari Dial & Sons v. M/s. Sohna 
Mal Beli Ram 22 

(1935) ATR 1935 Rang 267 (V 22) = : 
ILR 13 Rang 457 (FB), Daya- 
bhai Jiwandass v. Murugappa 
Chettyar 21 

(1912) ILR 35 Mad 1 = 21 Mad LJ 
ba Tuljaram Raw v. Alagappa 3 

e 


Chetty 1 
(1872) 8 Beng LR 433 = 17 Suth 

WR 364, Justices of the Peace 

for Calcutta v. Oriental Gas Co. 21 


Avadh Behari. for Appellants; N. D. 
Bali (for No. 1), Brijbans Kishore with 
J. P. Gupta (for No. 2), Keshav Dayal 
and Ram Paul (for No. 3), M. N. And- 
ley (for No. 5) and S. S. Shukla (for 
No. 6), for Respondents. 


SACHAR, J.:— The question for de~ 
cision before us is whether an appeal by 
the University of Delhi, defendant, lies 
under Section 10 (1) of the Delhi High 
Court Act (No. 26/66) of 1966 (herein- 
after to be called the Act) against the 
order of learned single judge of this 
court holding that the suit for partition 
of plaintiff's interest in respect of two 
khasra numbers out of four, was main- 


tainable; the plaintiff has not filed an, 


appeal in respect of other two khasra 
numbers in respect of which the suit 
was held to be not maintainable, in 
view of the evacuee having interest in 
the property. 


2. It was not disputed that if 
an appeal lay only against those orders 
specified in Section 104 read with O. 43, 
Rule 1 of the Code of Civil Procedure, 
1908 (hereinafter to be called the Code) 
the present appeal would not be main- 
tainable as the impugned order is not 
one’ of those mentioned: in these two 
provisions, 


Delhi University v. H, M. Said (FB) (Sachar J.) 


[Prs. 1-7] Delhi 103 


3. By an Act of the Governor 
General of India in Council (Act No. 
XXIII of 1865) the Chief Court of the 
Punjab was established and the Provin- 
ces of the Punjab and Delhi were. sub- 
ject to its jurisdiction. This position con- 
tinued till the Letters Patent constitut- 
ing the High Court of Judicature að 
Lahore dated 21st March. 1919, was 
issued by which the High Court af 
Lahore was established for the provinces 
of the Punjab and. Delhi, called the 
High Court of Judicature at Lahore. The 
Punjab High Court after 1947, continu- 
ed to be governed by this Letters Patent 
and the Union Territory of Delhi con- 
tinued to be within the jurisdiction of 
the Punjab High Court. Clause 9 of 
the Letters Patent conferred extraordi- 
nary original civil jurisdiction on the 
High Court. Clause 11 provided that 
the High Court of judicature at Lahore 
shall be a court of appeal from the civil 
courts of the provinces of the Punjab 
and Delhi. It is important to note that 
no ordinary original civil jurisdiction 
was conferred on the High Court under 
the Letters Patent. 

4, The Punjab Courts Act, 1918 
(as in force in Delhi) provides for differ- 
ent classes of civil courts, the court of 
District Judge shall be deemed to be 
the District Court or principal civil 
court of original jurisdiction in the Dis- 
trict. Subsequently jurisdiction to be 
exercised in original civil suits was con- 
ferred on three classes of subordinate 
judges. with class I, subordinate judges 
exercising the jurisdiction without limit 
as to the value of the cases. 

5. It will thus be seen that in. 
the Union Territory of Delhi prior to 
the coming into force of the Act the 
ordinary original civil furisdicuon was 
exercised by the subordinate judges and 
the High Court did not at all exercise 
any o original civil jurisdiction. 

Section 5 (2) of the Act pro- 
ai that notwithstanding anything in 
any law for the time being in force, 
the High Court shall also have in res- 
pect of the said territories ordinary orf- 
ginal civil jurisdiction in every suit the 
value of which exceeds twenty-five 
thousand rupees (the said valuation hag 
now been raised to fifty thousand rupees 
vide Da 37 of 1969). 

Section 16 of the Act provid- 
ed Tä all proceedings pending imme- 
diately before the appointed day in any 
subordinate court in the Union Terri- 
tory of Delhi or in relation to any such 
civil suit as is referred to in sub-section 
(2) of Section 5 shall on that day stand 
transferred to the High Court of Delhi 
which shall proceed to try, hear and 
determine the matter as if it had been 
pending therein. - 
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8. Thus for the first time by the 
passing of the Act, in the Union Terri- 
tory of Delhi, High Court came to exer~ 
cise the ordinary original civil jurisdic- 
tion above certain valuation. The sults 
regarding the valuation below the pres- 
cribed valuation continued to be tried 
by the Subordinate Judges. As the 
ordinary original civil jurisdiction. was 
being conferred on the High Court for 
the first time Section 7 of the Act also 
provided that the High Court of Delhi 
shall have all such powers to make rules 
and orders with respect to practice and 
procedure as are immediately before the 
appointed day exercisable by the High 
Court of Punjab and shall also have 
powers to make rules and orders with 
respect to practice and procedure for the 
exercise of its ordinary original civil 
jurisdiction. : 


9. Section’ 10 of the Act provid- 
ed that where a single judge of the High 
Court of Delhi exercises ordinary origi- 
nal civil jurisdiction conferred by sub- 
section (2) of Section 5, an appeal shall 
lie from the judgment of the single judge 
to a Division Court of that High Court. 

10. Section 122 of the Code gives 
power to the High Court to make rules 
Tegulating their own procedure and em- 
powers it by such rules to annul, alter 
or add any of the rules in the First 
Schedule, 

11. Section 129 of the Code fur- 
ther empowers the High Court to make 
rules not inconsistent with the Letters 
Patent or order or other law establishing 
it to regulate its own procedure in the 
EA of its original civil jurisdiction. 

By virtue of powers conferred 
by Seii i22 and 129 of the Code and 
Section 7 of the Act., this court framed 
Rules known as Delhi High Court (Ori- 
ginal Side) Rules, 1967 (hereinafter call- 
ed the Rules). 

13. Rule 3 states that all proceed- 
fngs on the original side of the court 
instituted or transferred pursuant to pro- 
visions of the Act or any other law shall 
unless ordered by the Court be. governed 
by these Rules. 

14. Rule 19 provides that except 
to the extent otherwise provided in these 
Rules, the provisions of the Civil P. C. 
a ‘apply to all proceedings on original 
side. 


15. Thus R. 19 apples the provi- 
sions of the Code in terms to. the proceed- 
ings on the original side except to the 
extent provided otherwise in the Rules, 
Tt is not the case of the appellant that 
O. 43 Rule 1 has been made inapplicable 
to the proceedings on the original. side 
of the High Court by the Rules. If that 
be not so it is apparent that O. 43, R. 1 
of the Code will apply to the proceed- 


Delhi University v. H. M. Said (FB) (Sachar J.) 


ALR 


ings on the original side with the result 
that an appeal shall lie only from those 
orders of the single judge which are men- 
tioned in Section 104 and Rule 1 of O. 43 
of the Code. ‘The argument that Rule 19 
of the Rules is ultra vires, as being in 
conflict with Section 10 (1) of the -Act, 
has no merit. Section 10 (1) only provi- 
des for an appeal against the judgment 
of a single judge to a Division Court. It 
does not indicate which orders are to be 
appealable nor is there any definition of 
the word ‘judgment’ in the Act. It is 
not, therefore, correct to say that because 
by the application of Rule 19, the orders 
which are appealable are restricted to} . 
those mentioned in Order 43 Rule 1 of 
the Code there is a conflict between Sec- 
tion 10 (1) and Rule-19 of the Rules 
as the two provisions deal with differ- 
ent matters. Section 10 (1) deals with 
the forum of appeal whereas Rule 19 
of the Rules read with Order 43, Rule 1 
of the Code indicates the orders which 
are appealable. Thus by the application 
of Rule 19 which in terms also applies 
the Code to the ordinary original civil 
Jurisdiction of this court, an appeal 
under Section 10 (1) of- the Act would 
be competent only if it falls within Sec- 
tion' 104 or Order 43, Rule 1 of the 
Code. l 

16. It is true that an appeal pro- 
vided by the Letters Patent is not gov- 
erned by Section 104 of the Code. It is, 
however, pertinent to note that in the 
‘Code of 1882 Section 588 which is analo- 
gous to Section 104 of the Code there 
was a difference of opinion amongst vari- 
ane High Courts about its interpreta- 

on. ` 


17. The High Courts of Calcutta, 
Bombay and Madras had taken the view 
that an order not appealable under Sec- 
tion 588 of the 1882 Code may still’ be 


- appealable provided it amounted to judg- 


ment wi the meaning of Clause 15 
of the Letters Patent of the respective 
High Courts. The Allahabad High 
Court, however, took the view that if 
the order was not appealable under Sec- 
tion 588 it could not be appealed against 
under the Letters Patent of the High 
Court. In order to set at rest this con- 
avery the legislature provided by Sec- 
tion 4 in the Code of 1908 by laying 
down that in the absence of any speci- 
fic provision to the contrary nothing 
shall be deemed to Hmit or otherwise 
affect any special or local law now in 
force or any special jurisdiction or 
power conferred, or any special form of 
procedure prescribed. by or under any 
other law for the time being in force 
Thus in view of Section 4 of the Code 
the right to appeal under the Letters 
Patent was saved and Section 104 of 
the Code was held not applicable, 
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18. It is precisely for this rea- 
son that the appellant cannot derive any 
assistance from Ganpati Wadgoo v. Pilaji 
Kothuji, (AIR 1956 Nag 211) and Bai 
Shri Arunkumari v. Jhala Harpalsingh 
Natwarsingh, (ATR 1954 Sau 152). Both 
these cases were decided on the ground 
that the Letters Patent being a special 
furisdiction which was saved by Sec- 
tion 4 of the Code, cannot be affected by 
Section 104 of the Code. 


19. But it is then argued that the 
only criterion for ascertaining whether 
an appeal would lie against the order 
passed by a single judge when exercis- 
ing ordinary original civil jurisdiction is 
to find out whether his order amounts to 
a judgment and if it is so then by virtue 
of Section 10 (1) of the Act- an appeal 
will lie against that order, the further 
corollary to this argument is that in order 
to find out the meaning of the expression 
‘judgment’ one must apply the tests laid 
down by the various High Courts when 
interpreting the expression ‘judgment’ to 
be found in Cl. 15 of the Letters Patent 
of Bombay, Calcutta and Madras which 
provides that an appeal shall lie to a 
Division Court of the said High Court 
from the judgment of one judge of the 
said High Court, 

20. It is, however, pertinent to 
remember that the Letters Patent for the 
High Courts of Calcutta, Bombay and 
Madras which were almost in the same 
terms were.enacted in 1862 and 1865 at 
a time when English law was still in a 
somewhat fluid state. At that time the 
Civil P. C. (Act 8 of 1859) applicable to 
India did not even contain the definition 
of the term ‘judgment’. The term ‘judg- 
ment’ was defined for the first time in the 
Code of Civil Procedure of 1882 and this 
definition continues in the present Code. 
Thus when in the matters arising under 
the Letters Patent Courts came to con- 
sider the meaning of the term ‘judgment’ 
they had necessarily to give an interpre- 
tation as the occasion arose keeping in 
view the facts of each case and the histori- 
cal context and absence of any definition 
of it in the Letters Patent. The term 
‘judgment’ thus not having been defined 
in the Letters Patent attempts have been 
made by the various High Courts to 
define the term, but it has unfortunately 
to be conceded that their efforts have not 
yet been successful, even after a period of 
hundred years. 

-2L The earliest attempt to define 
fhe term ‘judgment’ was made as far back 
as (1872) 8 Beng LR 433, (Justices of the 
Peace for Calcutta v. Oriental Gas Co.). 
The ‘observations of Sir Arnold White, 
C. J. in Tuljaram Raw v. Alagappa 
Chetty. ((1912) ILR 35 Mad 1) have 
been oft quoted, Page. C. J., however, in 
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the Full Bench decision in Dayabhai 
Jiwandass v. Murugappa Chettyar, (AIR 
1935 Rang 267), was constrained to observe 
that what the meaning of ‘judgment’ in 
Letters Patent of Indian High Courts is 
a question over which controversy has 
arisen in India for nearly 70 years, and 
is still unsettled. and that ‘the result has 
been that Sir Arnold White’s judgment 
has not infrequently been interpreted in 
so elastic a sense that courts purporting 
to follow it have felt at liberty to treat 
as appealable any orders which the courts 
considered ought to be made a subject of 
appeal.’ 

22. In Firm Shaw Hari Dial and 
Sons v. Messrs Sohna Mal Beli Ram, (AIR 
1942 Lah 95) a Full Bench remarked, 
‘whether an order amounts to a judgment 
within Cl 10 must be considered on the 
facts and circumstances of each case and 
the test propounded in (1912) ILR 35 Mad 
1. But it is not, however, necessary to 
decide whether that test is comprehensive 
so as to exclude all other tests. It is 
sufficient to say that each case must be 
considered on its own facts and circum- 
stances and while the tests propounded in 
Madras and in the Calcutta High Courts 
serve as a good guide for this court it is 
not necessary to hold that those tests are 
comprehensive and exclude other cases.’ 

23. In a Full Bench case, Manohar 
Damodar v. Baliram Ganpat, (AIR 1952 
Nag 357) (FB) Hidayatullah, J. (as he then 


“was) defined the word ‘judgment’ with a 


warning, ‘I shall now attempt to define 
the term and I do so with considerable 
hesitation bearing in my mind that emi- 
nent judges have failed in the task.’ 
Sinha, C. J. (as he then was who agreed 
with the order proposed by Hidayatullah, 
J. however. cautioned and stated: 

‘Speaking for myself I would not at- 
tempt a definition which the legislature 
has not attempted so far. beyond saying 
that ‘judgment’ means the statement given 
by the judge of the grounds of a decree 
or order. That is a definition given by 
the Code of Civil Procedure, which may 
not be conterminous with the meaning 
attached to the term ‘judgment’ under 
the Letters Patent.’ 

24. In Central Brokers v. Ramna- 
rayana Poddar and Co.. (AIR 1954 Mad 
1057), a Full Bench was again faced with 
the same problem and referring to the 
definition given by Hidayatulah, J. 
Govinda Menon, J. (as he then was) com- 
mented: , 

‘How difficult it is to define ‘judg- 
ment’ is manifest from the large body of 
case law in India.’ 

5 Mack, J. was more forthright 
and observed:— 

I think any attempt to define the 
word ‘judgment’ in Cl. 15, Letters Patent, 
a difficulty rightly emphasised by my 
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learned brother Govinda Menon, J. can 
only lead to fresh controversy intensify- 
ing it further in this domain of law. I 
venture to express the hope here that no 
further attempt will ever be made by 
any bench however full and however 
authoritative as in my view to define the 
word ‘judgment’ in the year 1954 as the 
framers of the statute intended the word 
ea apply in 1862 is attempting an impos- 


sib i 

In Asrumati Debi v. Rupendra 
Deo” tare 1953 SC 198), their Lordships 
noticed the conflicting views of the vari- 
ous High Courts and observed:— 

‘In view’ of this wide divergence of 
judicial opinion, it may be necessary for 
this court at some time or other to ex- 
amine carefully the principles upon which 
the different views mentioned above pur- 
port to.be based and attempt to deter- 
mine with as much definiteness as possi- 
ble the true meaning and scope of the 
word ‘judgment’ as it occurs in Cl. 15 of 
the Letters Patent of the Calcutta High 
Court and in the corresponding clauses 
of the Letters Patent or other High 
Courts.’ 

27. Similarly the cleavage of 
opinion was again noticed by the Supreme 
Court in State of Uttar Pradesh v. Dr. 
Vijay Anand Maharaj, (AIR 1963 SC 
946). But again their Lordships did not 
attempt to reconcile the said decisions 
apart from merely observing that the 
definition given by the Madras High Court 
was wider than the one iba by the 
Calcutta and Bombay High Co 

28. The result, o remains 
that right upto the time when the Act 
was passed there was no authoritative 
pronouncement or precise definition of the 
term ‘judgment in the Letters Patent. It 
is in this context that we must attempt 
to find out as to what was the intention 
of the legislature when it used the word 
‘judgment’ in Section 10 (1) of the Act. 
© 29. ‘Judgment is defined in Sec- 
tion 2 (9) of the Code to mean the state- 
ment given by the judge of the grounds 
of a decree or order. Section 96 provides 
for an appeal from a decree passed by a 
court exercising original jurisdiction and 
Section 104 and 0.43. 43, R. 1 of the Code 
provide for an appeal against the orders 
specified therein passed by the court and 
no others. It will thus be seen that prior 
to the Act in this part of the territory, 
the law as to which orders were appeal- 
‘able. was well settled. This depended 
solely on finding out whether the order 
was one of those falling within Sec, 104 
and ©. 43, R. 1 of the Code. When legis- 
lature provided in Section 10 (1) of the 
Act that an appeal shall lie from the 
judgment of a single judge to the Divi- 
sion Court, it must have meant to refer 
to the expression ‘judgment’ in the same 
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terms as defined in the Code and thus to 
continue the existing law and practice, 


30. When a question arises as to 
the interpretation of an enactment, what 
the court has to do is to ascertain ‘the 
intent of them that make it; that must 
be gathered from the words actually used 
in the statute. To decide the true scope 
the court must have regard to all such 


-factors as can legitimately be taken into 


account in ascertaining the intention of 
the legislature, such as the history of the 
legislation, the purposes thereof and the 


‘other provisions of the statute and to cons 


strue the language i n the light of the indi» 
cations furnished by them, (vide R. M, 
D. Chamarbaugwalla v, Union of India, 
AIR 1957 SC 628). 


31. The words of a statute, when 
there is a doubt about their meaning, are 
to be understood in the sense in which 
they best harmonise with the subject of 
the enactment and the object which the 
legislature has in view; (Workmen of 
Dimakuchi Tea Estate v. Management of 
Dimakuchi Tea Estate. AIR 1958 SC 353), 


32. It is one of the well establish» 
ed rules of construction that ‘if the words 
of a statute are in themselves precise and 
unambiguous no more is necessary 
to apound those words in their natural 
and ordinary sense, the words themselves 
in such case best declaring the intention 
of the Legislature’ It is equally well 
settled principle of construction tha 
‘where alternative constructions are equal 
ly open that alternative is to be chosen 
which will be consistent with the smooth 
working of the system which the statute 
purports to be regulating; and that altere 
native is to be rejected which will intro- 
duce uncertainty, friction or confusion 
into the working of the system;’ (vide 
Collector of Customs, Baroda v. Digvijay- 
sinhji Spinning & Weaving Mills Ltd. 
Jamnagar, AIR 1961 SC 1549). 

33. Keeping these principles In 
view can it be said that when the legis« 
lature used the word ‘judgment’ in Sec 
tion 10 (1) of the Act it must be taken to 
have used the word in the sense it has 
been interpreted by the various High 
Courts under the Letters Patent. We do 
not think so. The reason is because there 
has been no consistent and uniform inter- 
pretation placed on the word ‘judgment’ 
by different High Courts or even by dif- 
ferent benches of the same High Court, 
The approval of the Legislature of a par~ 
ticular construction put on the provisions 
of an Act on account of its making no 
alteration in those provisions is presume 
ed only when there had been a consise 
tent series of cases putting a certain con< 
struction on certain provisions; (vide 
Purushottamdas Dalmia v. State of Wesf 
Bengal, AIR 1961 SC 1589). 
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34. It seems to us, therefore, that 
there is no compelling reason to hold that 
the Legislature wanted the word ‘judg- 
ment’ in Section 10 (1) of the Act to be 
interpreted by reference to the tests given 
in various decisions given under~ the 
Letters Patent. To accept the contention 
of the appellant would be to impute illo- 
gical intention to the legislature and 
suggest that it wanted to create confu- 
sion and conflict in this area which had 
been free from it uptill then. In our 
view this conflict and confusion can readi- 
ly be avoided if the meaning of the term 
‘judgment’ under Section 10 (1) of the 
Act is interpreted as defined in the Code 
and we do hold accordingly. 


35. Reference may be made to 
Patel Gordhandas Hargovindas v. Munici- 
(1964 (2) 


SCR 608) = (AIR 1963 SC 1742). 
In that case the meaning of the 
word ‘rate’ in the Bombay Munici- 


pal Boroughs Act, 1925. was interpreted 
by taking into account the legislative his- 
tory and practice which showed that the 
word ‘rate’ whenever used upto 1925 with 
reference to local taxes meant a tax on 
the annual value of land and building 
and not a tax on the capital value. The 
court observed:— 


‘It seems to us therefore that when 
fm 1925 Section 73 (1) of the Act while 
specifying taxes which could be imposed 
by a municipal borough used the word 
‘rate’ on buildings or lands situate within 
the municipal borough, the word ‘rate’ 
must have been used in that particular 
meaning which it had acquired in the 
legislative history and practice both in 
England and India veipa that date. 
Further if we ; find ‘that the “word 
‘rate’ had acquired a special meaning in 
legislative history and practice in England 
and India before 1925 with reference to 
loćal taxation, it must follow that when 
the word ‘rate’ was used in CL (i) instead 
of the general work ‘tax’ it was that 
particular kind of tax which was known 
in legislative history and practice as a 
tate which the municipalities were being 
ee to impose.’ 


36. This also supports our finding 
that when Section 10 (1) provided that 
an appeal will lie against the judgment 
of single judge the legislature being 
aware of the orders which were appeal- 
able under the Code meant to continue 
the existing practice regarding appeals 
against certain orders only and did not 
intend to make a complete break with 
the past and make the position vague 
and uncertain. 


37. This view is not likely to lead 
fo any prejudice to the litigant public, 
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The only prejudice suggested was that 
whereas against those orders against 
which no appeal lies under O. 43, R. 1 of 
the Code, an order was passed by the 
subordinate judge the same was subject 
to revision under Section 115 of the Code 
by this Court, no remedy will be left 
when the same kind of non-appealable 
orders are passed by this court when ex- 
ercising ordinary original jurisdiction. In 
our view this grievance is more imagi- 
nary than real. It is well-known that the 
exercise of jurisdiction under Section 115 
of the Code is discretionary and limited 
to jurisdictional infirmities and it is not 
open to this court to interfere even if 
the decision is wrong in law. If the case 
is such in which this court will be com- 
petent to give relief even when exercis- 
ing limited jurisdiction under Section 115 
of the Code, surely there can be no ap- 
prehension that the party will not be in 
a position to obtain the relief from the 
single judge having greater powers when 
exercising ordinary original civil jurisdic- 
tion. 

38. There is also no reason why it 
should be assumed that the legislature in- 
tended that those orders which were not 
appealable when passed by the Subordi- 
nate Judges should become appealable. 
when passed by the High Court. This 
would attribute to the legislature an in- 
tention to treat the orders passed by this 
court as possessing less maturity and sole- 
mnity than those possessed by the -Sub- 
ordinate Judges. This consideration fur- 
ther reinforces our conclusion that Sec- 
tion 10 (1) of the Act was never meant to 
provide for appeals against orders which 
had never been held to be appealable in 
this territory at any time before. 

39. It was also suggested that 
there may be many orders which are not 
covered within Order 43, Rule 1 of the 
Code and which should be made appeal- 
able because of its consequences. It is 
unnecessary to go into this matter except 
to say that there is ample power vesting 


‘in this court under Section 129 of the 


Code to omit and add to the appealable 
orders provided under Order 43. Rule 1 
of the Code if that is felt necessary. 

-. 40. We were referred to Begum 
Aftab Zamam v. Lal Chand Khanna, 
(AIR 1969 Delhi 85) (FB) and it was urged 
that that case had decided that the term 
‘judgment’ in Section 10 (1) of the Act 
cannot be restricted to those orders men- 
tioned in Order 43, Rule 1 of the Code. 
In our view that case is clearly distin- 
guishable. In that case the question whe- 
ther the appeal was competent or not 
was not even in dispute as is clear from 
the following observations:— 

It may be observed that in the case 
in hand, the competency of the appeal is 
not in question, and indeed it is common 
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ground that the Judgment is appealable. 
The only question which arises for our 
consideration is whether the present is 
an appeal from a decree or from an order 
having the force of a decree or whether 
it is an appeal from a judgment which is 
neither a decree nor an order having the 
force of a decree,’ 

41, In that case the only question 
that arose was about the court-fee pay- 
able on appeal presented by an aggrieved 
pary under Section 10 (1) of. the Act 
against the judgment of’a learned single 
judge of this court given in the exercise 
of ordinary original civil jurisdiction. The 
bench ultimately held that the judgment 
of a single judge contained all the criteria 
of a decree and, therefore, it fell within 
the purview of Art. 1, Sch. 1 and was sub- 
ject to payment of ad valorem court-fee. 
The questions which orders are appeal- 
able under Section 10 (1) of the Act and 
what is the meaning to be given to the 
term ‘judgment’ -were not even canv. 
in that case. It is. therefore, not possible 
to accept the contention that that case 
lays down the proposition that the term 
‘judgment’ in Section 10 (1) has to be in- 
terpreted by applying the tests laid down 
in various judgments given under the 
Letters Patent. $ 

42, Reference was also made by 
the learned counsel for the respondent to 
F. A. O. (O. S.) 38 of 1969 (Nem Chand 
Jain v. Moti Lal Jain) decided on 2-9- 
1969 (Delhi), wherein a Division Bench of 
this court held that refusal to frame an 
additional issue was not appealable with- 
in Section 10 (1) of the Act. In the 
course of judgment it was observed:— 

‘the impugned order is also not one 
of those orders against which an appeal 
lies under the provisions of Order 43, 
Rule 1 of the Code of Civil Procedure.’ 

43. We feel that the interpretation 
that is being put by us has the merit of 
continuing the pre-eminently settled legal 
situation and also of avoiding the diffi- 
culties faced by other High Courts over 
a course of century. 


44. Our conclusion, ' therefore, is 
that an appeal under Section 10 (1) of 
the Act against the order of a single 
Judge in the exercise of ordinary original 
civil jurisdiction to a Division Court lies 
only in those cases where an order is a 
judgment as defined in the Code. In 
other words apart from the orders whi 
have the force of a decree, appeals will 
therefore, lie only against those orders 
passed by the single judge which are 
mentioned in Section 104 read with O. 43, 
R. 1 of the Code and no appeal will He 
against other orders which are outside 
these two provisions. As the impugned 
Jorder of the learned single judge is not 
one of those, orders specified in Sec, 104 
read with Order 43, Rule 1 of the Code 
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the same cannot be held to be a judg- 
ment within the meaning of Section 10(1} 
of the Act and hence no appeal is come 
petent under this Section. 

45. The result is that the appeal 
ls held to be incompetent and is dismis- 
sed but in view of the important ques- 
tion of law raised, there will be no order 


as to costs, 
Appeal dismissed, 
| 
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FULL BENCH - 

HARDAYAL HARDY, C. J., V. S. DESH- 

PANDE, S. RANGARAJAN, B. C. MISRA 
AND RAJINDAR SACHAR, JJ, 
Union of India, Appellant v. A. S. 

Dhupia and another, Respondents. 

F. A. O. (O. S.) 14 of 1970, D/- 2-3- 





(A) Arbitration Act (1940), S. 39 (1) 
— Special provision of S. 39 cannot be 
said to have been repealed by implication 
by S. 10 (1) of Delbi High Court Act 
(1966). (Para 2) 


(B) Delhi High Court Act (1966), Sec- 
tion 10 (1) — Provision does not override 
special provision of S. 39 (1) of Arbitra- ` 
tion Act. (Para 2) 


(A+B) Sec. 10 (1) of Delhi Act does 
not confer unfettered right of appeal 
without any limitation. The provision 
cannot be held to confer a right of ap- 
peal even against those orders which are 
not covered by Section 39 (1) of the Arbi- 
tration Act. AIR 1972 Delhi 102 (FB) & 
ATR 1962 SC 256 & AIR 1963 SC 1561, 
Rel. on. (Para 2) 


. The Arbitration Act is a specific 
Code dealing with the arbitration matters 
and Section 39. (1) is a special provision 
indicating the orders which alone are ap- 
pealable. It is wrong, therefore, to say 
that Section 10 of the Delhi Act which 
only provides for a forum of appeal is a 
special provision and will override Sec- 
tion 39 (1) of the Act, (Para 2) 
Cases Referred: Chronological Paras 
(1972) AIR 1972 Delhi 102 (V 59) = 
F. A. O. (O. S) No: 6 of 1968, 
D/- 2-3-1972 (FB). University of 
Delhi v. Hafiz Mohd. Said 
(1963) AIR 1963.SC 1561 (V- 50) = 
(1964) 2 SCR 87, Municipal Coun- 
cil. Palai v. T, J. Joseph 
(1962) AIR 1962 SC 256 (V 49)= 
(1962) 3 SCR 497, Union of India f 
v. Mohindra Supply Co. 3 


B. Sen, Sr, Advocate with Devinder 
K. Kapur and Rishi Kesh. for Appellant 
C. S. Duggal, for Respondent No. 1. 
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SACHAR, J.:— Certain disputes 
‘having arisen between Shri A. S. Dhupia, 
Respondent No. 1, and the Union of India, 
the appellant, the same were referred to 
the Arbitration under CL 25 of the Con- 
tract Agreement. Before the Arbitrator, 
respondent No. 1 filed his claim. The ap- 
pellant also filed its counter claim which 
however, was rejected by respondent 
No. 2 on the ground that the counter 
claim was not maintainable as it was out- 
side the scope of reference. The arbitra- 
tor accepted the objection and ordered 
that he would proceed with the claim of 
respondent No. 1. Thereafter the appel- 
lant filed an application under Section 33 
of the Arbitration Act, 1940 (hereinafter 
called the Act) in this court. This appli- 
cation was decided by a learned single 
judge of this court by his order dated 
16-1-1970. The Union of India aggrieved 
against the order filed the present appeal 
When this matter came up for hearing 
before the Division Bench, objection was 
taken that the appeal was not competent 
as the order passed by the learned single 
judge was not one of those orders men- 
tioned by sub-section (1) of S. 39 of the 
Act, and therefore, no appeal is maintain- 
able. The appellant. however, maintained 
that the appeal had been filed under Sec- 
tion 10 (1) of the Delhi High Court Act, 
1966 (hereinafter called the Act of 1966) 
which provides that an appeal shall lie 
from the judgment of single judge to the 
Division Court. As the point was of suffi- 
cient importance, the matter was placed 
before a larger bench. The matter having 
come up before the bench of three judges. 
the same was referred to a larger bench 
as directed by the Full Bench on 22-4- 
1971. This is how the matter has come 
before us, 


2., We have already held in F. A 
O. (O. S.) 6 of 1968 (by separate judg- 
ment of today) (now reported in AIR 1972 
Delhi 102) (FB) that Section 10 (1) of the 
Act of 1966 provides only a forum of ap- 
peal from the judgment of the single 
judge to a Division Court. We have re- 
pelled the argument that the word ‘judg- 
ment’ ‘under Section 10 (1) of the Act of 
1966 is to be read as having a meaning 
which judicial decisions have given to the 
expression ‘judgment’ in Letters Patent. 
According to our judgment, the appeal 
from the order of a single judge to a 
Division Court under Section 10 (1) of 
the Act of 1966 will lie only against 
orders mentioned in Section 104 read with 
Order 43, Rule 1 of the Code of Civil 
Procedure (hereinafter called the Code). 
The contention, therefore, that S. 10 (1) 
of the Act of 1966 confers unfettered right 
of appeal without any limitation cannot 
be accepted. In the present case which is 
under the Arbitration Act a similar bar 
as is under Section 104 of the Code is to 
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be found in Section, 39 of the Act which 
provides that an appeal shall lie from the 
orders specified therein (and from no 
others). Sub-section (2) of S. 39 of the 
Act also places a restriction that no se- 
cond appeal shall lie from an order pas- 
sed in appeal under this Section The 
construction of Section 39 of the Act came 
up for decision before the Supreme Court 
in Union of India v. Mohindra Supply 
Co., (AIR 1962 SC 256). There the ques- 
tion was whether an appeal under Cl 10 
of the Letters Patent of Lahore High 
Court lay against the judgment of the 
single judge notwithstanding the prohibi- 
tion of second appeal as provided in sub- 
section (2) of S. 39 of the Act. Their 
Lordships of the Supreme Court have held 
that the appeal was not competent. and 
observed as follows:— 


‘Under Section 39 (1) the appeal lies 
from the orders specified in that sub- 
section and from no others. The legis- 
lature has plainly expressed itself that 
the right of appeal against the order pas- 
sed under the Arbitration Act may be ex- 
ercised only in respect of certain orders. 
The right of appeal against other orders 
is expressly taken away. If by express 
provision contained in Section 39 (1) a 
right to appeal from a judgment which 
may otherwise be available under the 
Letters .Patent is restricted, there is no 
ground for holding that Cl. (2) does not 
similarly restrict the exercise of appellate 
power granted by the Letters Patent.’ 

The Supreme Court, therefore, has 
clearly held that appeal against orders 
passed under the Act will only lie if the 
same are specified within Section 39 (1) 
of the Act. The only argument to dis- 
tinguish this authority urged by Mr. Sen, 
the learned counsel for the appellant, was 
that Section 10 of the Act of 1966 should 
be taken to be a special provision and, - 
therefore, must be held to confer a right 
of appeal even against those orders which 
are not covered by Section 39 (1) of the 
Act as according to him Section 10 of the 
Act of 1966 being a special provision 
would override Section 39 (1) of the Act 
which Js a general provision. In our 
view the argument is plainly untenable. 
The Act is a specific Code dealing with 
the arbitration matters and Section 39 (1) 
is a special provision indicating the orders 
which alone are appealable. It is wrong, 
therefore. to say that Section 10 of the 
Act of 1966 which only provides for a 
forum of appeal is a special provision and 
will override Section 39 (1) of the Act. 
Mr, Sen referred us to Municipal Council 
Palai v. T. J. Joseph, (ATR 1963 SC 1561). 
We do not think that that authority in 
any way helps the appellant. In that 
case the Municipal Council purporting to 
Act under Sections 286 and 287 of the 
Travancore District Municipalities Act 
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had passed a resolution providing for the 
use of public a bus stand within the muni- 
cipal limits. This resolution was challeng- 
ed on the ground that Section 286 and 287 
of the Travancore District Municipalities 
Act stood repealed by virtue of the pro- 
visions of Section 72 of the Travancore 
Cochin Motor Vehicles Act which also 
fave power to the government to deter- 
mine places at which public service vehi- 
cles may stop for a longer time than is 
necessary for the taking up and setting 
down of passengers. This argument had 
been accepted by the High Court and the 
Municipal Council had come up in appeal 
to the Supreme Court. Judgment of the 
High Court was set aside and it was ob- 
served that being a special provision Sec- 


tion 286 cannot readily be considered as 


having been repealed by the more gene- 
ral provision of Section 72 of the Travan- 
core Cochin Motor Vehicles Act. Now 
Section 39 of the Act which is a special 
provision dealing with the right of appeal 
in arbitration matters cannot be 'said to 
have been repealed by implication by 
Section 10 (1) of the Act of 1966.- We, 
therefore, hold that the appellant cannot 
derive any assistance from Section 10 (1) 
of the Act of 1966 to contend that the 
appeal is maintainable. 

3. Mr. Sen had, however, also con- 
tended in the alternative that the order 
passed by the learned single judge was 
one of those specified in Section 39 (1) of 
the Act and, therefore, the appeal was 
competent. As the reference to the Full 
Bench was not necessitated by this argu- 
ment, we refrain from dealing with this 
aspect. It will, however, be open to Mr. 
Sen to urge this point when the appeal 
foes back to the Division Bench, after the 
answer: has been returned by the Full 
Bench. The appeal will now be posted 
for hearing before a Division Bench. 


Order accordingly, 
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Union of India, Plaintiff v. M/s. Uttam 
Singh Dugal & Co. (Pvt.) Ltd., Defendant, 

Suit No. 505 of 1967, D/- 29-7-1971. 

(A) Arbitration Act (1940), S. 31 — 
Questions relating to agreement — There 
is inherent power in the Court to enter- 


tain an application by a party affirming . 


the existence of arbitration agreement and 
it is not material whether it has been 
made under S. 31 or 33 or any other pro- 
visions of the Act — (K-Ref:— Sec, 33). 
AIR 1962 SC 378, Foll (Para 8) 

- (B) Contract Act (1872), S. 7 — Ac- 
ceptance must be absolute — When there 
is variance between the offer and accept- 
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Union of India v. U. S. Dugal & Co. (Misra J.) 


- (1946) ATR 1946 PC 97 
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ance even in respect of any material term, 
acceptance cannot be said to be absolute 
and unqualified and the same will not 
result in the formation of a legal con- 
tract. (Para 14) 


(C) Contract Act (1872), S. 7 — Ac- 
ceptance must be absolute — Submission 
of tender by a contractor — Letter ac- 
cepting tender on behalf of President of 
India requiring the contractor to execute 
a formal agreement — Signatory of letter 
neither purported to accept tender nor 
purported to append his signature for and 
on behalf of the President — Terms of 
formal agreement objected to by the con- 
tractor — Formal agreement not execut- 
ed — Held, there was no concluded con- 
tract between the parties — Execution of 
formal agreement was an essential term 
and condition precedent to the contract 
and it was not fulfilled — Letter of ac- 
ceptance was only a counter offer which 
was not absolutely and unequivocally ac- 


cepted by the contractor — Held further 


that arbitration clause which was not an 
independent agreement but contained in 
the contract also failed and hence refer- 
ence to arbitrator was illegal — (X-Ref:— 
Section 32) — (X-Ref:— Constitution of 
India, Art. 2 — (X-Ref:— Arbitration 
An (1940), S. 23). AIR 1946 PC 97, Rel. 

(Paras 10, 12, 13, 15, 16, 17, 19) 


Cases Referred: Chronological Paras 

(1962) AIR 1962 SC 378 (V 49)=. 
1962-3 SCR 769, Jawaharlal 
Burman v. Union of India 5.7 


(1959) AIR 1959 SC 1357 (V 486)= 
1960-1 SCR 569, Shiva Jute 
Baling Ltd. v. Hindley & Co, i 
Ltd. 5 
(1950) AIR -1950 Cal 267 (V 37), 
Po rangial Laduram v. Agarwal 


(1949) AIR 1949 Bom 158 (V 36)= 

51 Bom LR 79. Gulamali Abdul~ 

hussein & Co. v. Vishwambhare 

lal & 
(V 33)= 

-73 Ind App 98, . Shankarlal 

Narayandas Mundade v, New 

Mofussil Co. Ltd. 5 
(1922) AIR 1922 PC 374 (V 9)= 

49 Ind App 366, E. D: Sassoon & 

Co. v. Ramdutta Ramkkissen Dass 5 
(1912) 1912-1 Ch D 284 = 81 LJ 

Ch 184, Von Hatzfeldt-Wilden- 

burg v. Alexander i 

J. P. Chopra, for Plaintiff; Bk. Shi 
Charan Singh with S. L. Watal, for De- 
fendant. 

ORDER:— This petition had been 
filed on 15th March, 1965 by the Union 
of India petitioner under Section 31 of ihe 
Arbitration Act for reliefs that it be dec- 
lared that there is a valid. concluded 
binding contract between the parties and 
that the reference to the appointed Arbi- 
trator is valid and binding. The petitioner 
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has come to the Court on the allegations 
that a second road bridge was to be con- 
structed over the river Jamuna behind 
Hamayun’s Tomb Delhi, and the petitioner 
on 4th September, 1959 invited tender for 
the said construction from approved con- 
tractors, in pursuance of which the res- 
pondent submitted its tender on lst 
December, 1959 for a sum of Rs. 48,73,890 
according to its own design accompanying 
the tender and thereafter there were pro- 
longed negotiations and finally a letter of 
acceptance dated llth May, 1961 (Ex- 
hibit R. 20) was issued by the petitioner 
to the respondent which. according to 
the petitioner, concluded the formation 
of the contract. It is further alleged in 
the petition that the site of the work was 
handed over to the respondent on 12th 
July. 1961 and owing to the floods in the 
river, boring work could begin only on 
23rd October, 1961 and then on account of 
the drift in the river course towards the 
east the final alignment of the bridge 
was altered and finally fixed and com- 
municated to the respondent on 4th Janu- 
ary. 1962 and the land with the changed 
alignment having been taken from ihe 
Delhi Development Authority on Tth 
February, 1962, was handed over to the 
respondent on 9th February, 1962 but the 
respondent, in breach of condition No. 7 
of the alleged acceptance of tender, did 
not submit the provisional and revised 
design within time and it is finally alleged 
to have resiled from the contract and ex- 
pressed its willingness to execute the 
work only on payment of an extra 
amount of Rs. 56,06.704/- by its letter 
dated 13th March, 1963 and the respond- 
ent also; did mot furnish the security 
amount, 


The petitioner thereafter claiming 
that breach of contract had been com- 
mitted by the respondent, forfeited the 
earnest money and claimed the balance of 
the security to be paid, which the res- 
pondent refused to pay which resulted in 
the disputes that have been referred to 
the arbitration of Shri P. S. Rao, Super- 
intending Engineer, Ministry of Works 
and Housing. who was appointed the sole 
arbitrator by the petitioner by letter 
dated 12th August, 1964. The respondent 
on 14th August, 1964, disputed the exis- 
tence of a contract and the validity of the 
reference. The Arbitrator, by letter dated 
15th November, 1964, declined to enter 
upon the reference unless the question of 
the existence of a valid contract had been 
determined by a competent court. Hence 
the petitioner has alleged existence of a 
concluded and binding contract contain- 
ing the arbitration agreement and has 
sought the reliefs mentioned above. The 
petition is signed and verified by Shri N. 
Veerabadhu, Executive Engineer, 
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2. The respondent in its reply has 
raised a number of preliminary objections 
and it has urged that the petition is not 
properly signed and verified by a duly 
authorised person and that it is not main- 
tainable under Section 31 of the Arbitra- 
tion Act, that there was no unqualified 
and absolute acceptance of offer and the 
parties were never ad idem and so no 
legal or binding contract resulted between 
the parties and at all events, the letter of 
acceptance contravened Art. 299 of the 
Constitution and was invalid in law. On 
the merits, the respondent has given a. 
detailed reply to show that no valid and 
binding contract Had been arrived at be- 
tween the parties, although a number of 
discussions and negotiations had taken 
place between them. The respondent has 
denied the claim of the petitioner to for- 
feit the earnest money or the security 
demanded by it and has challenged the 
appointment of the Arbitrator and the re- 
ference to arbitration and has prayed that 
the petition be dismissed. The petitioners 
have filed a replication to the reply filed 
on behalf of the respondent reiterating 
their pleas and contending the contentions ` 
of the respondent. 

3. On the pleadings of the parties, 
the following issues were framed by the 
Subordinate Judge on 5th July. 196 (sic). 

“1. Whether the application has been 
filed by a duly authorised person? 

2. Whether the petition under S. 31 
of the Arbitration Act is not competent? 

3. Whether there is any arbitration 
agreement between the parties, (This issue 
was ordered to cover plea as contained in 
paragraph 6 of the preliminary objections 
raised by the respondent). 

4. Relief.” 

The evidence of one witness. Sardar 
Mohinder Singh, Executive Engineer, was 
partly -recorded before the Subordinate 
Judge and the case was thereafter trans- 
ferred to the High Court under the Delhi 
High Court Act and then the statement of 
Shri S. G. Athawale, a witness on behalf 
of the respondent, was recorded. A 
number of documents have been produc- 
ed on the file which have been admitted 
by the parties and have since been exhi- 
bited. The parties, however, addressed 
very lengthy arguments in the case. I will 
take up issue No. 1 after deciding issues 
Nos. 2 and 3, 
Issue No. 2. 


4, The petitioners have entitled 


.this petition as under Section 31 of the 


Arbitration Act and they have claimed 
the reliefs mentioned in Section 33 of the 
Act. The counsel for the respondent has 
submitted that the application is not 
maintainable under Section 31 of the Act 
since the same deals only with the juris- 
diction of the Court and does not confer 
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any right on a party to obtain relief and 
that the application has not been filed 
under Section 33 of the Act and the re- 
medy, if any, available to the petitioner 
affirming the existence of the arbitration 
agreement, was moving under Section 20 
of the Act which has not been availed of. 
5. Section 31 of the Arbitration 
Act firstly prescribes the territorial juris- 
diction of the Court in respect of arbitra- 
tions and’ then confers exclusive jurisdic- 
tion on such Court in respect of the arbi- 
tration agreement and the award, while 
Section 32 Ai the Act bars the right of a 
party in all such matters to Institute a 
suit or proceed in any way otherwise than 
in accordance with the Arbitration Act, 
Section 33 gives the right to the party to 
have the determination of the existence, 
validity or legal effect of an arbitration 
agreement or an award. The opening 
words of Section 33, however, state that 
any party to an arbitration agreement 
* * desiring to challenge the ex- 
istence or validity of an arbitration agree- 
ment * * * * shall apply to the Court.” 
The argument pressed for consideration 
‘is whether, a person like the petitioner 
before me, who affirms the existence of a 
valid arbitration agreement, can or can- 
not apply to the Court under Section 33, 
while it is the respondent who challenges 
the same: The counsel have cited a num- 
ber of authorities, namely, Shiva Jute 
Baling Ltd, v. Hindley & Co. Ltd.. AIR 
1959 SC 1357. Bajrang Lal Laduram v. 
Agarwal Bros., AIR 1950 Cal 267, Gula- 
mali Abdulhussein & Co. v. Vishwambhar- 
lal, AIR 1949 Bom 158. E. D. Sassoon & 
Co. v. Ramdutt Dass, AIR 1922 
PC 374 & Jawahar Lal Burman v. Union 
of India, AIR 1962 SC 378. 


6. An argument has been urged 
that one of the meanings of the word 
‘challenge’ as given in Webster’s New In- 
ternational Dictionary is calling to` ac- 
count or into question’as to obtain justi- 
fication or verification and that the words 
“desiring to challenge the existence” oc- 
curring in Section 33 of the Act, have 
been used in the sense of desiring to put 
fn issue for trial the respective cases set 
up by the opposite parties and it does not 
necessarily mean that only the person 
who disputes the agreement must move 
the Court. but a party, who affirms the 
agreement, can bring up the contention 
of the opposite party with regard to non- 
existence or invalidity of the agreement 
for trial before the Court for determina- 
tion and at all events. the word “exis- 
tence” or ‘validity’ of the agreement 
would, for purposes of furisdiction of the 
Court to pronounce upon the question, 
include non-existence and-invalidity and 
as such it would not make any difference 
as to whether -the party affirming or 
denying the existence of the agreement 
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is arrayed as a petitioner or as a res- 
pondent. 


T7. For purposes of this case, ít is, 
however, not necessary to either appre- 
ciate the arguments advanced or to dis~ 
cuss the authorities cited. The latest 
authority on ie subject is the case of 
Jawahar Lal Burman, AIR 1962 SC 378 
where the Supreme Court has held that 
in matters which fall within the bar 
created by Section 32, if a suit cannot be 
filed, it is necessarily intended that an ap- 
plication can be made, and as such an ap- 
plication can be made ‘under the Court’s 
powers provided for by Section 31 and 
impliedly recognised by Section 32 and on 
this construction, Section 33 cannot be 
treated as exhaustive of all the cases, 
where an application can be made and 
there is inherent power. in the Court to 
entertain applications made by the par- 
ties affirming the existence of arbitration 
agreements. 


8. In view of the aforesaid pro- 
nouncement, I find that the application of 
the petitioner is maintainable and it is 
not at all material as to what label it 
bears and whether it has been preferred 
under Section 31 or 33 or any other pro- 
vision .of the Arbitration Act. Moreover, 
in the present case, I find that the peti- 
tioner had been driven’ to move thig ap- 
plication since the respondent challenged 
the existence of the arbitration agree- 
ment before the Arbitrator who declined 
to proceed with the reference until the 
parties obtained from the Court deter- 
mination of the existence of the arbitra- 
tion agreement. In the circumstances of 
the case, I answer the issue in favour of 
the petitioner. 

Issue No, 3. 


9.. —This is the! most important 
Issue contested between the parties and 
it covers the preliminary objections raised 
in paragraph 6 of the reply of the res- 
pondent which is to the effect that no con- 
cluded contract had been brought about, 
since the execution of a formal agree- 
ment (which the respondent was invit- 
ed to do within seven days) was a term 
and condition precedent. 


10. I have now to determine whe- 
ther the parties were ever ad idem and 
whether or not a concluded contract had 
been arrived at between them since the 
arbitration clause relied upon by the 
petitioner and contested by the respond- 
ent is not independent but is alleged to 
be an intergral part of the contract, The 
tender of the resporident containing the 
disputed ‘arbitration clause was submit- 
ted on ist December, 1959 by Exhibit 
R. 1 and was followed’ by corrigendum 
(Exhibit A. 4) as well as by further ex- 
planation on the following day by Exhi- 
bit R. 2 eee there is a long 
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series of correspondence between the 

ies in which numerous terms had 

negotiated and discussed. The peti- 
tioner has in paragraph 3 of the peti- 
tion, stated that at this stage there were 
some negotiations between the parties 
with regard to the respondent’s tender 
and after obtaining clarifications from 
the respondent and consulting the Minis- 
try of Transport on 
the respondent’s aforesaid tender was 
accepted for a pre-stressed concrete 
bridge by the petitioner for an amount 
of Rs. 49,28,231/- after making some ad- 
ditions to the work and thereafter the 
letter of acceptance dated 11th May, 1961 
was issued which concluded the contract. 
The petitioner, therefore, relies on the 


said letter of acceptance (Exhibit R. 20, - 


corresponding to A. 5) as concluding the 
contract in dispute which is dated lith 
May, 1961 and addressed ta the respond- 
ent reads as follows:— 

“Your tender for the work ‘Construc- 
fion of a pre-stressed concrete design 
bridge over the river Jamna behind 
Humayun’s Tomb, New Delhi’ has 
accepted on behalf of the President of 
India for Rs. 49,28,231/- (Rs, Forty nine 
lakhs twenty eight thousand two hund- 
ria and thirty one only) made up as 
under:— 








1, Amount tendered by vous Bs. 48,78,800/, 
2. Extra for providing dis- 
phragms between tha 
columns of piers. Ba, 27,500]- 
8 Extra due to risa In the 
level of pier capa from 
B. L. 676 to BR. L. 677.80 Ra. 26,981f- 
Total Ba, 49,28,281/- 
“You are requested to submit your 


design or the superstructure as envisag- 
ed in the scope of your tender subjecé 
to the conditions enumera 
After this design is examined, you will 
have to submit a revised design for pre~ 
stressing the deck slabs in two halves as 
agreed to by you vide your letter No. 
DLH/43 dated 23rd September, 1960, 
Any extra amount payable to you on 
account of the revision in design shall be 
evaluated on the basis of rates given in 
the variation statement by a comparison 
of both the designs, 


You shall have fo keep the plant 
and equipment necessary for timely com- 
pletion of the work and that this plant 
and machinery be made available 
by you for use on the work to the satis- 
faction of the department, 


The award is subject to the follow- 
Ing conditions.” 


Thereafter the conditions of the 


award numbering 13 are mentioned and 


the letter ends as follows:— 
“You are required to attend. this 


offica to complete the formal agreement - 
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within seven days of receipt of this let- 
and arrange to deposit a sum of Rs. 


ter 
-1,52,140/- as security in this office with- 


in the stipulated period. The agree- 
ment is being prepared on the basis of 
the tender conditions read with the con- 
ditions embodied in this letter of accept- 
ance, and in case of discrepancy between 
tender conditions and conditions of ac~ 
ceptance, the letter will prevail. 

You.are also directed to start the 
work at once. Please note that the time 
allowed for carrying out the work as 
entered in the tender shall be reckoned 
from the tenth day after the date of this 
order to commence the work. 


Development Division.” 

In my opinion, this letter, called 
Tetter of acceptance, is only a counter- 
offer and it cannot reasonably be constru- 
ed to be acceptance of an offer. Cl. 20 
of the letter of the respondent-contrac- 
tor accompanying the tender Exhibit R. 1 
kept the tender open only for a period 
of three months, The original tender, 
therefore, lapsed by sheer passage of 
time and over and above that, the ad- 
ditions, subtractions and modifications of 
the terms of the original tender effected 
during the course of more than seventeen 
months changed it beyond shape and the 
letter of acceptance itself mentions a 
large number of conditions and provides 
that in the event of discrepancy, the 
terms of the letter of acceptance will 
prevail over the terms of the tender. 
This letter of acceptance also does not 
make any reference to any previously 
agreed term or condition or any corres- 
pondence on the subject, and it is impos- 
sible to visualise that the officer accept- 
ing the tender had any other agreement 
or offer of acceptance of the parties in 
view. It is also significant to notice that 
this letter begins by communicating that 
the tender had been accepted on behalf 
of the President of India and the signa~ 
tory of the letter, namely, Shri Ishwar 
Dayal, neither purports to accept it in 
the name of or on behalf of the Presi- 
dent of India, nor does he purport to 
append hig signatures for and on behalf 
of the President. The ultimate portion 
of the letter. therefore, properly requir- 
ed the respondent-contractor to complete 
the formal agreement which was bein 
prepared on the basis of the tender ad 
the letter of acceptance, This letter, 
therefore, constituted a counter-offer 
which required absolute and unqualified 
acceptance on the part of the respond- 
ent-contractor. ` 


11. Upon receipt of the said letter, 
the respondent on 22nd May, 1961 Exa 
hibit R, 21) asked for a copy of the pro- 
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posed agreement so that it could careful- 
ly examine all the stipulations embodi- 
ed therein and the respondent on receipt 
of the draft agreement, wrote a letter 
dated 19th June, 1961 (Exhibit R. 22) 
pointing ott a number of discrepancies in 
the counter-proposal. It is stated in 
the said letter that the draft agreement 
mainly relates to the departmental de- 
signs for which the tenders had initially 
been called and the various stipulations 
made therein had been at variance with 
the relevant designs according to which 
the bridge was to be constructed and that 
the departmental designs were, not rele- 
vant and the contractor also raised a 
number of other objections and wanted 
suitable amendments to be carried out in 
the agreement, It, therefore, follows that 
the counter-proposal contended in Exhi- 
bit R. 20, as embodied in the draft for- 
mal agreement was not accepted by the 
respondent in an absolute and unquali- 
fied manner. The respondent also sent 
a reminder (Exhibit R. 25) on 4th August, 
1961 for consideration of the various 
points raised in its above-mentioned let- 
ter to which the Executive Engineer 
sent a reply on 24th August, 1961 (Ex- 
hibit R. 27) in which he stated that the 
points raised in the letter of the respond- 
ent were under consideration and infor- 
mation would be sent in due course when 
final agreement would be completed. 


12. The respondent-contractor on 
’ 13th December, 1961 by letter Exhibit 
R. 30, brought out a point that the ten- 
der had been accepted after a long time 
and that the cost had considerably in- 
creased and things were going beyond 
control and the contractor was consequ- 
ently entitled to an increase in the ten- 
dered amount of about 17 to 22 per cent 
and a request was made to accept the 
same. In reply, (Exhibit R. 31) the Exe- 
cutive Engineer on 7th January, 1962, 
again said that the agreement was under 
review and the respondent would be 
informed in due course when final agree- 
ment would be completed, while on 4th 
January, 1962, the Executive Engineer 
(by Exhibit R. 32) had finally fixed the 
position of the bridge and directed that 
the road bridge should be shifted by 
700 feet towards the left bank and the 
alignment should be rotated by 5 de- 
grees on the upstream on the left side, 
keeping the right side abutment on the 
previous alignment and he also - made 
certain changes in the guide banks and 
asked for the design of the respondent. 
The respondent-contractor raised a strong 
protest over the final agreement in its 
letter dated 10th July, 1962 (Exhibit 
R. 25) and it complained that reply to 
its letter dated 19th June. 1961, had still 
not been received in spite of reminder 
dated 14th December, 1961 and in spite 
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of the letter of the Engineer dated 6th 
January, 1962 to the effect that the 
agreement had still been under review, 
nothing had happened and more than six 
months had elapsed. ` 

This letter of the respondent-contrac=- 
tor ended by saying‘ that for want of 
clarifications on various points, it would 
not be possible to execute the agreement 
and so it called for early attention to 
finalise the issue. On 18th July, 1962, 
the respondent-contractor wrote the let- 
ter (Exhibit R. 36) declining to deposit 
the security amount demanded, unless the 
agreement had been finalised. On 4th 
October, 1962. the Executive Engineer 
sent a reply (Exhibit R. 39) to the con- 
tractor’s letter dated 10th July, 1962 in 
which he reiterated that the agreement 
for the work was under view and the 
contractor would be informed in due 
course when the agreement would. be 
ready. On 23rd October. 1962 (by Exhi~ 
bit R. 40), the respondent contractor 
pointed out numerous discrepancies and 
grievances and raised objections to the 
terms of the letter of acceptance dated 
llth May. 1961 and it. pointed out the 
state of affairs then prevailing. It is 
further stated in the letter: 


“We regret to state that all our 
efforts in furnishing design have been re- 
duced to naught as the Department has 
failed to accord approval so far. We 
have still to receive a single communi~ 
cation commenting on our designs. The 
contract agreement remains  unfinalised 
and uncompleted till today. We request~ 
ed for a copy of the draft. agreement on 
the 29th May, 1961. The copy was made 
available on the 2nd June, 1961. The 
agreement as drafted contained anomalies 
which were clearly spelled out in our 
letter of the 19th June and the Execu- 
tive Engineer requested to make the 
necessary changes.” 

The letter continues as follows: 

“In conclusion, therefore, we wish 
to point out that nearly three years have 

ed since tenders were invited. The 

epartment took one’ year and five 
months before deciding, the award. * # 
* * * and our designs remain unap- 
proved. The agreement is still in the 
melting pot. In the meantime. the in- 
spiral has gripped the entire 
country. Machinery and spare parts 
have become scare and more costly. The 
minimum wages have been increased by 
an order of the Chief Commissioner, 
Delhi, resulting in an all-round increase 
in the cost of construction materials, 
Similarly the cost of petrol, oil and lub- 
Ticants has gone up by Government le- 
gislation.” : : 

The letter ends with the words “The 
conditions to (sic) materially chang. 
ed from the conditions existence (sic) the 
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time of tender, and indeed at the time 
of issue of the letter of acceptance, we 
ffustifiably feel entitled to an enhance- 
ment -of 30 per cent over the lump sum 
of Rs, 49,28,231/- to cover the all-round 
Increase in the costs. Without this en- 
hancement the work cannot be complet- 
ed.” In another letter dated 13th March, 
1963, the contractor pointed out the 
break up of the increase. This let- 
ter at last brought out a reply from the 
Additional Chief Engineer dated 15th 
March, 1963 (Exhibit R. 46) in which he 
repudiated the claim of the respondent 
for extra amount of Rs. 56 lacs and odd 
and he called upon. the respondent to 
sign the agreement in the office of the 
Executive Engineer without any further 
delay and the letter also stated that all 
material points in difference between the 
parties had been settled and decided fi- 
nally before the issue of the letter dated 
lith May, 1961.. The respondent-contrac- 
tor in its letter dated 19th March, 1963 
- (Exhibit R. 45) disputed the correctness 
of the averments and it finally put for- 
ward its own version on 26th March, 
t963 (Exhibit R. 47) and added that it 
held itself at the disposal of the depart- 
ment whenever the department would 
approve its design and accept the claim 
for increased costs. 

There is further correspondence be- 
tween the parties which does not bring 
them any nearer to the making of the 
contract and on 10th May. 1963 (Exhi- 
bit R. 50) a lawyer’s notice was sent on 
behalf of the respondent to the petitioner 
which has eventually led to the raising 
of the dispute before the Arbitrator and 
this petition. It is therefore, obvious 
that the counter-proposals contained in 
the letter dated 11th May, 1961 (Exhibit 
R. 20) were never absolutely and un- 
equivocally accepted by and on behalf of 
the respondent-contractor and no con- 
traet was formed on the basis of this 
etter. 


13. The counsel for the petitioner 
has. however, urged that this letter of 
acceptance was not a counter-proposal but 
it was an acceptance of the original ten- 
der and during the interval, the parties 
had carried on lengthy negotiations and 
had mutually called for explanations and 
clarifications, as a result of which all the 
terms mentioned in this letter had at 
some stage been settled. and agreed to 
between the parties and they formed the 
basis of the contract. The counsel for 
the respondent seriously disputes this 
contention and both the counsel are at 
wide variance as to the result of the 
intervening correspondence between the 
parties. The learned counsel for the 
petitioner was put to a considerable 
strain in performing the tortuous task 
of discovering ad idem of the parties in 
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respect of various items at various sta- 
ges of the negotiations and finding out 
a contract for them. I have been taken 
through the entire correspondence and 
I find it difficult to accept the submis- 
sion of the counsel for the petitioner, The 
correspondence between the parties, upon 
close scrutiny. does disclose that both 
of them were very much ready and 
willing to settle their differences and 
enter into a contract in a satisfactory 
manner, and a large spirit of give and 
take has been displayed in the corres- 
pondence. 

It is interesting to note that after 
the alleged breach of the contract in 
dispute in this case had been committed 
by the respondent-contractor, it was 
awarded the same work later in the year 
at an increased cost of Rs. 88 lacs in 
place of the original sum of Rs. 49 lacs 
and odd. The difference in the increase 
is explained by the consel. for the peti- 
tioner by urging that there had been a 
change in the design of the bridge. Whe- 
ther it is correct or not, I am unable 
to say. on this record, but it is strik- 
ing to notice that the petitioner had to 
depend on the respondent-contractor for 
carrying out the construction of the 
bridge in dispute and the respondent’s 
tender for Rs, 88 lacs invited in May, 
1963 had been accepted in November. 
1963. It is, therefore, natural to find 
through the intervening correspondence 
between the parties relating to the sub- 
ject-matter in dispute in this case that 
they were trying to resolve differences be- 
tween them and arrive at a contract. if 
possible, but this is far from holding that 
es in law had at any time result- 


14, The board features of the case 
are that the tender itself was vague and 
the Engineer of the respondent-contrac- 
tor examined as R. W. 1 has deposed to 
a number of assumptions that had been 
made regarding well-foundations and 
other matters in the contract. He has 
also deposed that material changes had 
been brought about by the letter of 
acceptance in dispute dated 11th May, 
1961 and now the extension of the dia- 
meter of the wells, the change in the 
designs and the curves of the bridge had 
led to the increased costs and so neither 
the contract had in fact or in law been 
arrived at nor was the respondent will- 
ing to forgo the legal rights and the 
formalities of law and otherwise carry 
out the work awarded at considerable 
loss after a long time had elapsed from 
the submission of the tender, which it- 
self was vague and contained alternatives 
and had never been categorically accept- 
ed. The counsel for the respond- 
ent bas selected to point out at 
least four items in respect of which 
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the letter of acceptance was silent and 
the parties had not been ad idem, name- 
ly, (1) man-hole covers on the bridge 
for inspection, (2) water-mains, (3) con- 
dition No. 5 regarding issue of quota cer- 
tifcate and (4) change of design. The 
counsel for the petitioner admits that 
the man-hole covers and water mains 
have not been mentioned in the letter of 
acceptance, since the Government had 
dropped their proposal, but I do not find 
that the dropping of proposal had ever 
been communicated to the respondent. 


_ With regard to quota certificate, the 
counsel for the petitioner states that the 
same had ultimately. after negotiations, 
been agreed to and so far as designs 
are concerned, the counsel submits that 
they had been under active considera- 
tion. As a matter of law, when there 
is variance between the offer and ac- 
ceptance even in respect of any mate- 
rial term, acceptance cannot be said to 
be absolute and unqualified and the same 
will not result in the formation of a 
legal contract. 


15. However, I (sic) to rest my 
decision on the fact that in the letter 
of acceptance in dispute (Exhibit R. 20). 
there is a mention of the execution of a 
formal agreement which was under pre- 
paration and which the contractor was 
asked to execute and the terms of the 
said agreement had been strongly and 
clearly objected to by the respondent- 
contractor and the petitioner was not 
able to prepare and send for execution 
any such agreement purporting to con- 
tain the alleged mutually agreed terms 
until March, 1963, when the dispute be- 
tween the parties had become very acute 
and the same had been repudiated by 
the respondent. It has also been brought 
out in the evidence of the petitioner that 
all final agreements of the,Central Pub- 
lic Works Department are registered in 
the Central Office and a contract number 
is assigned to them for all relevant pur- 
poses, but no such number has admitted- 
ly been assigned in this case. The exe- 
cution of a formal agreement was, on 
the facts and circumstances of this case, 
in my opinion, an essential term and 
condition precedent to the contract, the 
admitted non-fulfilment of which pre- 
vented its formation in law. The law 
on the point has been laid down by 
Lord Parker in Von Hatzfeldt-Wilden- 
burg v, Alexander, (1912) 1 Ch D 284 at 
pp. 288 and 289 as follows:— 


“It appears to be well settled by 
the authorities that if the documents or 
letters relied on as constituting a con- 
tract contemplate the execution of a 
further contract between the parties. it 
is a question of construction whether the 
execution of the further contract is a 
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condition or term of the bargain or whee 
ther it is a mere expression of the des 
sire of the parties as to the manner in 
which: the transaction already agreed to 
will in fact go through. In the former 
case there is no enforceable contract el~ 
ther because the condition is 1 ed. 
or because the law does not recognize a 
contract to enter into a contract. In the 
latter case there is a binding contract 
and the reference to the more formal 
document may be ignored. The fact that 
the reference to the more formal docu- 
ment is in words which according to 
their natural construction import a con= 
dition is generally if not invariably con~ 
clusive against the reference being treat- 
ed as the expression of a mere desire.” 

This dictum has been’ approved by 
the Privy Council in Shankarlal Nara- 
yandas Mundade v. The New Mofussil 
Co, Ltd., AIR 1946 PC 97, and it repre- 
sents the correct state of law which has 
been followed by a number of other 
authorities in this country. 

16. There is another reason for 
my view. The letter of acceptance in 
dispute dated llth May, .1971 has not 
been expressed to be made by the Pre- 
or executed on his behalf in 
conformity with Article 299 of the Con- 
stitution. As mentioned above, it says 
that the tender has been accepted on 
behalf of the President, but it omits to 
say as to what person or officer has ac- 
cepted it and the signatory of the let- 
ter nelther purports to accept the tender, 
nor does he sign it for and on behalf 
of the President and the letter looks 
like a communication of the acceptance 
of the President rather than acceptance 
having been made according to law. 
Probably, the formal agreement which 
was contemplated to be executed by the 
parties subsequently, was to be execut- 
ed in proper form according to law by 
and in the name of the President. As 
a matter of law, it is possible to deduce 
a contract on behalf of the President 
from a series of correspondence ex- 
changed between the parties, but I find 
that no letter whatsoever between the 
notice inviting the tender and the accept- 
ance of tender in dispute has been ex- 
pressed to be issued in the name of or 
on behalf of the President and it is 
reasonable to infer that in the circum- 
stances of the case, the President could 
not intend a binding contract to result 
from a mass of uncertain negotiations 
and unauthorised correspondence spread 
over a period of more than 17 months 
and so. in my opinion, the execution of 
a formal contract was an inevitable con- 
dition precedent in the circumstances of 
the case, since the President could legal- 
ly not enter into a valid contract by con- 
duct or acquiescence (apart from con- 
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siderations of quasi-contract under S, 70 
and other provisions of the Contract Act 


which do not apply to the present case). _ 


Shri Mohinder Singh was examined 
on behalf of the petitioner as P, W. Q 
and he stated that there is a printed 
endorsement on page .57 of the 
der to the effect that the above-tender 
is hereby accepted on behalf of the Pre- 
sident of India, but the same is neither 
dated, nor signed by anybody and the 
witness deposed that he did not find any 
signatures on behalf of any officer of the 
Government in token of the acceptance 
of the contract. In the absence of any 
absolute and unqualified acceptance in 
conformity with law, no legal and bind- 
ing contract can be formed. I, there- 
fore, hold that there was no conclud- 
ed contract between the parties. 


17. In view of the aforesaid find- 
Ing, the arbitration clause which is not 
an independent agreement but is said to 
be contained in the contract in dispute, 
would automatically fall, but there are 
some additional difficulties in determin- 
ing the existence of the arbitration 
clause. The tender submitted by the 
respondents has been filed in original as 
Exhibit A, 2 The original arbitration 
clause 29 reads as follows:— 


“Any dispute that shall arise out of 
this contract the settlement of which is 


not therein provided for shall be decid- ` 


ed by two arbitrators one to be appoint- 
ed by each party or by an umpire to be 
appointed by the arbitrators before Pro; 
ceeding with the reference. * * 


The said clause has been scored out 
by a line and the words ‘vide slip’ have 
baen written under it. A slip C. S. 22 
has been inserted which contains a dif- 
ferent clause 29 in substitution of the 
old clause and the terms of the correct- 
ed arbitration clause. which are sought 
to be enforced, are entirely different. 
This correction slip containing a new 
arbitration clause does not bear either 
the signatures or stamp of the respond- 

ent-contractor while a number of other 
slips and pages bear the same. It also 
does not bear any signatures on behalf of 
the petitioner either. It has been sug- 
gested that ‘the respondent-contractor 
never agreed to the said arbitration 
clause as contained in the correction slip 
and if the agreement had been formal- 
ly entered into subsequently, the arbi- 
tration clause would have been agreed to 
and signed by the parties, including the 
contractor and so there is no written 
arbitration agreement between the par- 
ties and the letter of acceptance in dis- 
pute dated lith May, 1961 admittedly 
does not: contain any arbitration clause. 
Should the said letter be treated as a 
counter-offer, as I have held it to be, 
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it would require a clear, absolute and 
unqualified acceptance on behalf of the 
respondent to agree to the arbitration 
clause which I find is missing. In any 
view of the matter, I hold that there is 
no arbitration agreement between the 
parties and the issue is answered against 
the petitioner. 

18. - Issue No. 1, i 

“The petition has been signed and veri- 
fied on behalf of the Union of India by Shri 
N. Veerabadhu, Executive Engineer. The 
Executive Engineers are authorised to 
sign and verify the pleadings under sta- 
tutory rule No, 351 dated 25th January, 
1958 and there is hesitation in placing 
reliance on the same Shri Mohinder 
Singh, a witness examined on behalf of 
the petitioner as A, W. 1 has stated that 
he had taken over the charge of the 
office from Mr. Veerabadhu who had 
been the Executive Engineer of the Di- 
vision till then and had signed and 
verified the petition. There is no rebuttal 
evidence on the point and it can rea- 
sonably be presumed: that all official 
acts have been regularly performed and 
I would be entitled to take notice of the 
accession of office and the name, title and 


` functions: and signatures of Mr. Veera- 


badhu, Executive Engineer. A difficulty, 

however. arose on account of the peti- 
tioner filing the notification Exhibit A. 1 
dated 30th September, 1962 where the’ 
President had appointed Mr. Veerabadhu, 

Assistant Executive Engineer, to officiate 
as Executive Engineer for a period of not 
exceeding three months with effect from 

18th August, 1962. During the period 
from 18th August, 1962 to the date of 
verification, that is 12th March, 1965, 

there must have Pie other notifications 
extending the appointment of Mr. Veera- 
badhu or con e same as 
cutive Engineer. The said 
had not been filed previously, but the 
counsel has now filed it under my order 
dated 27th July, 1971, as a result of 
which my doubt has been removed, I, 
therefore, hold that Mr. Veerabadhu was 
Executive Engineer on the date of the 
petition which is duly signed and veri- 
fied. The issue is answered in favour of 
the petitioner. 

19. Issue No. 4. 


As a result, I hold that -there is no 
concluded contract or arbitration agree- 
ment between the parties and the refer-] 
ence to arbitration made by the peti- 
tioner is illegal and invalid. The peti- 
ton ig dismissed with costs, 


Petition dismissed, 
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. PRAKASH NARAIN, J. 

The Lakshmi Commerical Bank Ltd, 
New Delhi, Decree eee v. M/s. Ameri- 
can Rubber Mills Co.. Delhi and others, 
Judgment-debtors. 

A Execution No. 37 of 1970, D/- 29-7- 
11971. 

(A) Civil P. C. (1908), O. 34, R. 5 — 
Final Decree — y money decree pass- 
ed — Final decree not necessary. 

Where only a minny decree has been 
passed initially a final decree under R. 5 
ig not necessary although the decree may 
authorise the decree-holder to realize the 
decretal amount by sale of judgment- 
debtor’s property. Where, however. the 
property is charged with the payment of 
the decretal amount the proper mode of 
realizing the decretal amount is to ob- 
tain a decree absolute for sale. (Case 
law discussed.) (Para 15) 


(B) Civil P. C. (1908), O. 34, Rr. 4, 2 (b). 


— Preliminary decree — Decree can be 
passed in terms of compromise extend- 
ing period of six months prescribed by 
E. 2 (b). (Para 17) 

(C) Civil P. C. (1908), O. 21, R. 66 — 
Order for sale — Ordering of sale goes 
to the root of jurisdiction of Court 

Ordering of sale is the function of the 
Court and goes to the root of the juris- 
diction that the Court has. A Court can- 
not execute a decree which is not ex- 
ecutable. It is immaterial whether a 
party objects to execution or not. If the 
Court does not have the power to order 
sale in execution of any decree no such 
order can be passed (Para 18) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 Pat 135 (V 51) = 

1963 BLJR 462, Lalji Bhagat v. 

Babu Raghubans Prasad 11, 17 
(1954) AIR 1954 Madh Bha 181 (V 41) = 

aon Ee BLJR (1954) Civ 220 (FB) 10 
(1949) AIR 1949 All 317 (V 36), 

Suraj Pal Singh v. Sarjoo Prasad 12 
(1947) ATR 1947 All 83 (V 34) 9 
(1929) AIR 1929 All 881 (V 16) 8. 13. 17 
(1927) AIR 1927 All 167 (V 14) = 

25 All LJ 107 ee Askari Hasan 

v. Jahangiri Mal 12, 13, 17 
AIR 1926 Mad 415 = 50 Mad LJ 39 7 
(1911) ILR 33 All 264 = 8 All LJ 332 

(PC) 7 

JUDGMENT:— The Lakshmi Com- 
merical Bank Ltd. fled a suit against 
M/s. American Rubber Mills Co.. a part- 
nership concern, Harnam Singh Anand, 
Sunder Singh Anand. Ajit Singh Anand, 
Ajit Singh Anand, Bhola Nath Jain ete. 
for recovery of Rs. 48,796,08 with costs 
and future interest. It prayed for a 
decree for this amount against the de- 
fendants jointly and severally by sale of 
certain stocks pledged with the plaintiff 
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and by sale of certain properties mort- 
gaged with the plaintif mentioned in 
paragraphs 9 and 12 of the plaint. A 
personal decree was also sought against 
the defendants jointly and severally for 
any amount that may be left recover- 
able after sale of the pledged and mort- 
gaged property. This ‘suit was compro- 
mised and this court passed a com- 
promise decree in favour of the plaintiff 
and against the defendants on 26-11-1968. 
Inter alia, the decree passed by this 
Court reads as under:— 


ARIT This Court doth pass a pre- 
liminary decree under Order 
Rule 4 of the Code of Civil Procedure 
and DOTH ORDER that Sarvshri Harnam 
Singh Anand, Surinder, Singh Anand and 
Ajit Singh defendants 2 to 4 herein do 
pay to Lakshmi Commercial Bank Ltd. 
plaintiff herein the sum of Rs. 22,639.89 
e twenty two thousand six hund- 

d thirty nine and éighty nine paise) 
with proportionate costs incurred by the 
plaintiff herein in this suit as taxed by 
the oe officer of this court and not- 
ed the margin hereof AND THIS 
COURT by and with the consent of the 
parties concerned DOTH ALSO ORDER 
that a sum of Rs. 4000/- (Rupees four 
thousand) have been paid in cash and 
Rupees 1000/- (Rupees one’ thousand) 
through a cheque on 18-9-1968 the 
balance amount due shall be payable by 
monthly instalments of Rs, 1000/~ (one 
thousand) each commencing from Octo- 
ber 1968 AND THIS COURT DOTH by 
and with the consent of the parties con- 
cerned FURTHER ORDER that in the 
event of three defaults consecutive or 
otherwise in the payment of instalments 
the balance amount shall become reco- 
verable in lump sum AND THIS COURT 
DOTH by and with the consent of the 
parties concerned FURTHER ORDER 
that till the entire amount due from the 
said defendants to the plaintiff is paid 
the factory building situated on plot 
No, 1/359, Shahdara, Delhi, along with all 
the machinery, fittings, fixtures, furni- 
ture, tools, implements, stores. chemicals 


default the plaintiff shall have the rigat 
to recover the total amount that may 
be due by applying to the court for a 
final decree that the mortgaged property 
or a sufficient part thereof be sold snd 
for the purpose of such sale the plain- 

tiff shall. produce before the court or 
atch officer as it appoints, all documents 
in its possession or power relating to the 
mortgaged property; and that the money 
realised by such sale shall be paid into 
court and be duly applied (after deduc- 
tion therefrom of the expenses of the 
sale) in payment of the amount payable 
by the said defendants to the plaintiff 
and that the balance, if any, shall be 
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paid to the said defendants or other per- 
sons entitled to receive the same: and 


that if the money realised by such sale 
shall not be sufficient for payment in full 
of the amount due from the said defen- 
dants the plaintiff shall be at liberty to 
apply for a personal decree against the 
said defendants for the remaining amount. 
Plot No. 9, Punjabi Bagh, Delhi standing 
in the name of Shri Sunder Singh Anand 
and which was equitably mortgaged with 
the plaintiff shall stand redeemed from 
mortgage and the title deed of that 
property shall be returned to Sunder 
Singh Anand, AND THIS COURT DOTH 
FURTHER ORDER that Sarvshri Bhola 
Nath Jain and Shiv Kumar Jain defen- 
dants Nos. 5 and 6 herein do pay to the 
plaintiff bank herein a sum of Rupees 
26,156.19 p. (Rupees twenty six thous- 
and one hundred fifty six and nineteen 
paise) with interest at the rate of 12 
(twelve) per centem per annum on 
the said sum from lith March 1968 ‘(the 
date of institution of the suit) till reali- 
sation of the amount together with pro- 
portionate costs incurred by the plaintiff 
bank herein in this suit as taxed by the 
taxing officer of this court and noted in 
the margin hereto AND THIS COURT 
DOTH FURTHER ORDER that a sum of 
Rs. 2156.19 p. (Rupees Two thounand one 
hundred fifty six and nineteen paise) be- 
ing paid by Shri Shiv Kumar defendant 
herein through a cheque on 19th Septem- 
ber 1968 the balance due shall be pay- 
able by monthly instalments of Rupees 
1500/- (fifteen hundred) each the first 
instalment being payable by the 15th 
of each successive month till the entire 
amount due from the said defendants is 


paid AND THIS COURT DOTH FUR-' 


THER ORDER that the instalments so 
paid shall be first adjusted towards the 
stock pledged with the plaintiff though 
the said defendants shall also have the 
right to have the said stock released in 
four instalments on making payments in 
the stock account within eight months 
from the date of decree; one fourth of 
the stock to be released on payment of 
one fourth of the value of the stock 
pledged AND THIS COURT DOTH FUR- 
THER ORDER that in the event of de- 
fault consecutive or otherwise in the 
payment of any three instalments the 
entire balance due from the said de- 
fendants shall become payable forthwith 
in lump sum AND THIS COURT DOTH 
FURTHER ORDER that till the entire 
amount due from the said defendants to 
the plaintiff is paid the property mea- 
suring 510 square yards at Shahdara, 
Delhi, registered in the name of defend- 
ant No. 1. on 29-9-1957. the property 
bearing plot No. 18 in Friends Colony 
Shahdara, Delhi registered In the name 
' of defendant No. 1, on 28-7-1959 and the 
pledged goods shall remain mortgaged 
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with the plaintiff and the plaintiff shall 
have the right to recover the total 
amount that may be due by applying to 
the Court for a final decree that the 
pledged stock and the mortgaged pro- 
perty or a sufficient part thereof be 
sold and for the purposes of such sale 
the plaintiff shall produce before the 
Court or such officer as it appoints, all 
documents in its possession or power re« 
lating to the pledged stock and the mort- 
gaged property; and that the money, 
realised by such sale shall be paid into 
Court and shall.be duly applied (after 
deduction therefrom of the expenses of 
the sale) in payment of the amount pay~ 
able by the said defendants to the plain-~.. 
tiff and that the balance. if any. shall 
be paid to the said defendants or 
other persons entitled to receive 
the same; and that if the money realis- 
ed by such sale shall not be sufficient 
for payment in full of the amount dud 
from the said defendants the plaintiff 
shall be at liberty to apply for a per- 
sonal decree against the said defendante 
for the remaining amount ............ 2 


2. On 14th May. 1970 the Lakshmi 
Commercial Bank Ltd, filed execution 
No. 37 of 1970 and prayed that the court 
give notice of the execution application 
to the judgment-debtors and have the 
proclamation wn up in terms of R. 66, 
of Order 21 of the Code of Civil Proce- 
dure for sale by auction of properties 
mentioned in Annexure A to the execu- 
tion application and further prayed that 
the proceeds of the auction sale be paid 
to the decree-holder and in case of 
short-fall the decree-holder shall take 
steps against the person and other pro- 
perties of the judgment-debtor. This 
Annexure A comprised of two parts; one 
sets out various machinery and the other 
“all foundations, fixtures, office and 
factory building built at the site.” No- 
tice was ordered to the judgment-debtors, 
They could not be personally served buf 
on 20-10-1970 B. C. Misra, J. ordered 
that service of notice of the application 
effected on the judgment-debtors by 
affixation amounts to sufficient service. 
As the judgment-debtors had not put in 
appearance they were proceeded ex parte 
and the Registrar was directed to settle 
the proclamation of sale. On 3-11-1970 
notice of the proposed proclamation as 
required by Rule 66 (2) of Order 21, 
Civil Procedure Code was ordered to be 
given to the judgment-debtors. This 
notice -was also served by affixation. As 
there were.no objections from the judg- 
ment-debtors the proclamation of sale 
was settled on 11-12-1970. On 16-2-1971 
an order was passed authorising the 
court-auctioneer to break open the locks 
of the premises in order to sell the mort- 
gaged property in pursuance of the pre- 
vious orders of the Court. The proper= 
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ties- were auctioned. Several objection 
petitions were filed on behalf of various 
parties including those by judgment- 
debtors Nos, 1 to 4 After getting the 
reply on behalf of the decree-holder the 
following preliminary issues were séttled 
by me on 4-5-1971 on ‘the objections M- 
ed by defendants Nos, 1 to 4 in I. A. 528 
of 1971:— i 


“1. Whether ff was necessary fo 
draw up a final decree before ordering 
the sale by auction of the property 
which has been auctioned? 


.2. Whether objections under O. 21, 
Rule 90, C. P. C. cannot be filed in res- 
pect of auction sale of movable pro- 
perty?” 

3: I have heard Mr. B. T. Singb, 
learned counsel for judgment-debtors 
Nos. 1 to 4 (Objectors), Mr. Bikram 
Singh, learned counsel for the decree- 
holder and Mr. Kishori Lal Mehra for 
the auction-purchaser. 


4. Ini A. 52 of 1971, Inter 
alia, the Objectors have taken up the ob- 
jection that a decree passed 
Court and in execution of which the 
auction sale hád taken place was a pre- 
liminary decree and inasmuch as no final 
decree has been passed by this court the 
properties could not be auctioned. The 
auction-purchaser and the decree-holder 
have, inter alia, urged that this objec- 
tion was available to the Objectors at 
the time of the settlement of proclama~ 
tion of sale and since in spite of notice 
the Obfectors did not appear in ‘tha 
proceedings in pursuance of the applica- 
tion under Order 21, Rule 66, Civil Pro- 
cedure Code they are debarred from rais- 
ing any objection under Order 21, R, 90, 
Civil Procedure Code as has been done 
by them now. To this’ the reply of the 
Objectors is that they were never se 
or validly served with any notice of pro- 
ceedings under Order 21, Rule 66, Civil 
Procedure Code. `- 


5. Whether service was actually 
effected or not is a matter for evidence 
and Issue No. 2 that I settled on 4-5- 
‘1971 cannot be disposed of unless the 
parties adduce evidence, I will there- 
fore. proceed to decide Issue No, 1 as to 
whether a final decree had to be drawn 
up before ordering sale by auction of 

. the property which has been auctioned, 
It may be recapitulated that my _ bro- 
ther B. C. Misra, J. had ordered 
sale on 20-10-1970. A 


6. Mr. B. T. Singh. the learn 
counsel for the judgment-debtors 1 to 4 
(Objectors) has urged that on a rea 
of the decree itself it is apparent that 
it isap inary decree under O, 34, 
Rule 4. Civil Procedure Code and so un- 
less a final decree was drawn up under 
Order 34, Rule 5, Civil Procedura Code 
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no sale could take place. In this benalf 
he has relied on a number of decisions. 


T7. In Bulkee Bee. v. Kaka Hajee 
Muhammad Ummar Sahib. AIR 1926 Mad 
415, a Bench of the Madras High Court 
held that a preliminary decree is not 
capable of execution. It is only a decree 
absolute under Rule 5 of Order 34, Civil 
Procedure Code that can be executed, 
The learned Judges in holding this relied 
upon a decision of the Privy Council in 
Ashfaq Husain v., Gauri Sahai, (1911) 
ILR 33 All 264 (PC), The Madras case 
was really one where execution was 
sought personally against the judgment- 
debtors and in that context question arose 
whether a decree passed under Order 34 
Rule 4 or decree under Order 34 Rule 5 
Civil P. C. was the decree which could be 
executed. On the construction of the 
decree in that case it was held that the 
decree passed under Order 34 Rule 4 
Civil P. C. was not capable of execution, 


8. .In Mohammad Unis v, Janeshar 
Dass, ATR 1929 All 881, a Bench of the 
Allahabad High Court observed that a 
preliminary decree under Order 34 Rule 
4 can be passed in terms of a compromise 
and such compromise can have the effect 
of extending the period allowed for pay- 
ment in accordance with the wishes of 
the parties and it must not be strictly 
limited to a period of six months pre- 
scribed by Rule 2(b) of Order 34 [6 
was further held that where parties agree 
that the decree should be drawn up 
under Order 34, Rule 4 it can be assumed 
that they are aware of the law which 
requires a final decree under Rule 5. 
The decree-holders are therefore bound 
to apply for a final decree before they 
can proceed to execution and they are 
b from making an application for 
sale in an execution Court on the basis 
of the preliminary decree. 


9.° In Ram Nath: v. Deokinandan 
Krishna, AIR 1947 All 83. a Bench of 
the Allahabad High Court held that no 
application for execution of any decree 
can be entertained unless an executable 
decree exists. A preliminary decree fon 
sale cannot be execu 

10. A Full Bench of the Madhya 
Bharat High Court in Nabbobal v. Hasan 
Gani Abdul Gani, ATR 1954 Madh Pra 
181 (FB) laid down the distinction be- 
tween a final decree and a i 
decree and observed that a final decree 
performs three functions, namely, it de- 
termines that no payment, | as required 
by the preliminary decree, is made} 
secondly it directs sale of mortaged pro- 
perty and thirdly it directs application of 
sale-proceeds, ; 


1L A Bench of the Patna High 
Court in Lalji Bhagat v. Babu Raghu- 
bans Prasad, AIR 1964 Pat 135, observ- 
ed as under:--= 
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"The true test for determining whe- 
ther an absolute decree is necessary in 
such cases or not is to find out if the 
compromise decree is by itself capable 
of execution without further proceeding 
in the suit so that the decree-holder may 
realise his: dues by sale of the mortga¢- 
ed properties or otherwise. It is obvious 
ffrom the terms of the compromise in the 
Instant case that the compromise . de- 
cree was not by itself capable of execu- 
tion. One of the terms incorporated in 
the p -decree was that. in de- 
fault of payment of any of the instal- 
ments, the plaintiff would be competent 
to start proceedings for final decree and 
to recover the dues by sale of the mort- 
gaged property as well as from the per- 
son and other properties of the defend- 
ants. 
cree dated the 27th June, 1945 could not 
have been executed without further pro~ 
ceedings in the suit itself. In view of 
the term just mentioned, and had the 
plaintiff made any attempt to sell the 
mortgaged property by executing the 
decree dated the 27th June, 
would have been confronted with this 
suwolecaieacess view of the fore- 
going discussions, the correct legal posi- 
. tion ts this. If a mortgage suit is de- 
creed in terms of a compromise, the 
consent decree amounts to a final de- 
cree only when nothing further is to be 
done in the suit in order to enable the 
decree-holder to execute the decree. But 
in case the consent decree cannot be 
executed without further proceedings in 
the suit, the decree-holder has to take 
steps in the suit to have the decree made 
absolute in terms of the compromise} 
and whether any rule or Order 34, Code 
of Civil Procedure, applies or not, the 
order making the decree absolute amounts 
to a final decree ........000 


Mr, Bikram Singh ae 
for ee decree-holder urged that O. 
Rule 5, Civil Procedure Code could we 


Procedure Code giving to the judgment- 
debtor six months’ time to pay the de= 
cretal amount. Since no such period 
was fixed in the decree in the present 
Case Rule 5 of Order 34 would not be 
attracted. particularly, when the decree 
sought to be executed was a compromise 
atti which, according to the’ learned 
does not come within the pur- 

Sew of Order 34, Rule 4 Civil Proce- 
dure Code irrespective of what has 
actually been stated in the body of the 
decree. In this -behalf Mr, Bikram 
Singh relied ae a Full Bench decision 
of the Allahabad High Court in Askari 
Jahangirl Mal, ATR 1927 All 

The’ Allahabad High Court 
was considering a compromise decree 
passed for payment of morigaged money. 
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in instalments which bad not fixed a 
date within six months from the date 
of declaring the amount due as the date 
for payment and a question arose whe- 
ther in. such circumstances it was neces- 
sary for the decree-holder to apply for 
a final decree under Rule 5 of Order 34, 
Civil Procedure Code. It was held that 
since the decree did not provide for pay- 
ment on a. fixed date within six months 
from the date of declaring the amount 
due, Order 34, Rule 4 had no applica- 
tion to the case and consequently it was 
unnecessary to apply for a decree 
in terms of Order 34, Rule 5, Civil Pro- 
cedure Code. Mr. Bikram Singh had 
relied on another reported decision of 
the Allahabad High Court in AIR 1949 
All 317 but there the case was decided 
on a different point. 


18. The decision of the Full 
Bench of the Allahabad High Court in 
the case of Hasan, AIR 1927 All 
167 (FB) was considered by the Bench 
which decided the case of Mohammad 
Unis, AIR 1929 All 881. 
ed Judges who rendered the judgment 
in Mo d Unis’s case were party to 
the Full Bench of the Allahabad High 
Court. In the Full Bench case the parties 
had not agreed that the decree should 
be passed under Order 34, Rule 4, Civil 
Procedure Code whereas in the case con- 
sidered by the Bench in AIR 1929 All 
881; the case was the reverse. 


14, Order 34, Rule 4, Civil Proce- 
dure Code postulates passing of a decree 
in a suit for sale to the effect mentioned 
ns clauses (a), (b) and (c) (i) or sub- 

rule (1) of Rule 2 and further directs 
that in default of the defendant paying 
as therein mentioned, the plaintiff shall 
be entitled to apply for a final decree 
directing that the mortgaged property be 
sold and the proceeds of the sale be paid 
into Court and applied in payment of 
what has been found or declared under 
or by the preliminary decree due to the 
plaintiff along with costs, charges etc. 
The time for payment fixed by such a 
decree can be extended by the court 
under sub-rule (2) of R. 4. 


- IB. Order 34, Rule 5, Civil P. C. 
contemplates the passing of a decree 
in certain contingencies but it is attract- 
ed only where a preliminary decree has 
been passed undér Rule 4. Therefore 
where only a money decree has been 
passed initially a final decree under R. 5 


‘is not necessary although the decree may 


authorise the decree-holder to realise the 
decretal amount by sale of the judgment- 
debtor’s property. Where, however, the 
property is charged with.the payment of 
the decretal amount the proper mode of 
realising the decretal amount is to ob- 
tain a decree absolute for sale. We have 
thus to construe the decree in the present 
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case to find out whether it is a decree to 
which Rule 5 would be attracted. 


16. The compromise in the pre- 
sent case which was a mortgage suit pro- 
vided for payment of the mortgage money 
in ce instalments and on default for 
execution by sale of the mortgaged pro- 
perty. The plaintiff did not forgo the 
benefit of the personal covenant and 
indeed it is so mentioned in the decree. 
The liberty clause in the decree permit- 
ting the plaintiff to apply for personal 
decree does not involve adjudication as 
to the right to a personal decree for the 
balance. It follows, therefore. that on a 
construction of the decree if a personal 
decree is sought by the plaintiff. the 
plaintiff would have to apply for one and 
that would amount to having a 
decree 


17. The compromise which result- 
ed in the decree being passed sets out 
that a decree for recovery of money by 
instalments be . There is no bar to 
a decree under Order 34, Rule 4. Civil 
P. C. being passed in terms of a com- 
promise extending the period allowed for 
payment in accordance with the wishes 
of the parties which is not limited to the 
period of six months prescribed by O, 34, 
R. 2(b). It was in terms of this prayer 
that the court passed a compromise 
decree under Order 34, Rule 4, Civil P. C. 
A reading of the decree in the present 
ease brings it clearly within the ambit 
of the rule laid down. by the Bench of 
the Allahabad High Court in AIR 1929 
All 881. The decree was passed on an 
application moved by the plaintiff-decree- 
holders under the provisions of Order 23, 
Rule 3, Civil P. C. The provisions in the 
decree for getting the pledged stocks re- 
leased by payment of four instalments 
and the charge created on other immov- 
able properties go to show that the 
decree was under Order 34, Rule 4. Civil 
P. C. and something more has to be done 
before the decree for sale could be ex- 
ecuted. This obviously could be done 
on report by the decree-holder that pay- 
ment of money has not been made or part 
of the decretal amount had not been paid 
and so a decree for sale of the property 
mortgaged may be passed. On a con- 
struction of the decree. therefore: I hold 
that it is a preliminary decree passed 
under Order 34, Rule 4, Civil P. C. and 
by itself could not be executed till a 
decree absolute was obtained by the 
decree-holder. The terms on which the 
decree has been passed clearly fall with- 
in the ambit of the rule laid down by 
the Patna High Court in the case of Lalii 
Bhagat, AIR 1964 Pat 135 and the rule 
laid down by the Bench of the Allahabad 


Unis, AIR 1929 All 881. 
holder having consented to a decree being 
passed under Order 34, Rule 4, Civil P, C. 
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cannot take advantage of the rule en- 
unciated by the Full Bench of the Allaha< 
bad High Court in Askari Hasan’s case, 
AIR 1927 All 167 (FB). The auction sale, 
therefore, could not take place on the ex- 
ecution application as made by the 
decree-holder. I. therefore, decided Issue 
No. 1 in favour of the objectors. 

18, In view of |: my findings on 
Issue No. 1, in my opinion, the objection 
raised about the judamien: Sebe being 
precluded from raising th 





any decree no such orders can be 
Issue No. 2. therefore. does not require to 
be determined at all 

19. I, therefore, accept the objec« 
tions of the judgment-debtors Nos. 1 to 4 
and set aside the auction sale. Parties 
are leit to bear their own costs. . 

Order accordingly, 


t 
i 





AIR 1972 DELHI 122 (V 59 C 28) 
B. C. MISRA, J, 
Dass Talwar and another, 
v. Adeshwar 


Lal Jain and 
others, Defendants. 
Suit No. 47 of 1969. D/- 28-7-1971. 
(A) Transfer of Property Act (1882), 
S. 53 — Where in a suit under S. 53 
brought by one of the creditors of an in- 
solvent, the heading of the plaint did not 
indicate that the suit was for and on be- 
half of all other creditors but the names 
of all creditors were given in the body of 
the plaint. the plaintiff was held to have 
locus standi to file the suit — (X-Ref:— 
Civil P. C. (1908), O. 1, R. 8), (Para 6) 


(B) Provincial Insolvency Act (1920), 
S. 28 — A suit for declaration that a 
partition decree obtained by the insolvent 
was a fraudulent one; to defraud the 
creditors is not barred by S. 28 on ground 
that no leave of the Insolvency Court was 
obtained before ‘it — (X-Ref:— 
Civil P. C. (1908), S. 9) — (X-Ref:— T. P. 
Act (1882), S. 53). AIR) 1919 Mad 167 & 
ATR 1938 Bom 469, Dissented from; AIR 
1941 Mad 903 (FB) and. AIR 1959 Mad 
141, Rel. on. (Para 10) 


(C) Specific Relief Act (1963). S. 34 
Proviso — A suit for declaration on be- 
half of all creditors of the insolvent that 
the transfers in dispute did not bind them 
is not barred on the ground of omission 
to claim any er relief. AIR 1942 
Mad 360, Rel. on. (Para 14) 
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Cases Referred: Chronological Paras 

(1959) AIR 1959 Mad 141 (V 46), 
Thiruvengada Mudaliar v. T. ` 
Narayana Reddiar LI 

(1942) AIR 1942 Mad 360 (V 29)= 
1942-1 Mad LJ 177, Nagapor- 

_ tharow v. Subbarow 14 

(1941) ATR 1941 Mad 903 (V 28)= 
1941-2 Mad LJ 684 (FB), Chidam- 
baram Chettiar v. Sellakumara i ae 


Goundan 
1938) ATR 1938 Bom 469 (V 25)= 
40 Bom LR 935, lea Ramji 
Patil v. Jehangir N 12 
{1929) AIR 1929 Mad 9303 Tey 16)= 
56 Mad LJ 489. Subramaniam vV, 


Narasimham 
(1919) AIR 1919 Mad 167 (V 6) = . 
ILR 42 Mad 684, Vasudeva Kamath 
v, Lakshminarayana Rao 11, 12 


K. L. Sethi, for Plaintiffs; P. N. 
Lekhi (for No. 1) and R. M. Lal (for 
Nos. 2 to.5). for Defendants. 


JUDGMENT:— This suit for declara- 
tion has been filed by the creditors of 
the insolvent, defendant No. 1. purport- 
fing to be for and on behalf of all the 
creditors (presumably under Section 53 
of the Transfer of Property Act) for a 
declaration that the partition decree in 
Suit No. 680 of 1967 is a nullity and does 
not bind the plaintiffs as it had been ob- 
tained fraudulently and collusively with 
intent to defraud the creditors and defeat 
their claims. 


2. The brief facts of the case, as 
disclosed on the record, are that defend- 
ant No. 1, who is father of defendants 2, 
8 and 4 and a son of defendant No. 5, 
who is his mother, was carrying on busi- 
ness under the name and style of M/s. 
Dhoomimal Dharamdas. On 14th April, 
11967. a petition for adjudging the present 
defendant as insolvent was filed in the 
Insolvency Court by another creditor 
named Chander Bal Kakkar under Sec- 
tion 9 of the Insolvency Act which was 
followed by a petition of the plaintiffs 
before me filed on 6th June. 1967. An 
interim Receiver was appointed by the 
Insolvency Court on 7th June, 1967 and 
finally by order dated 16th January, 1969 
(Exhibit P. 16) defendant No. 1 as well 
as his firm have been adjudged insol- 
vents and the Official Receiver had been 
appointed to take charge of the estate of 
the insolvent. I am informed that the 
appeal against the said order failed be- 
fore the District Judge on 2nd June. 1969. 
Tt has been alleged by the plaintiffs that 


ut 


on 14th August, 1967, while the insol-. 


vency petition was pending the present 
defendants 2, 3 and 4, who are minors as 
well as defendant No. 5. instituted a suit 
(copy of the plaint Exhibit P. 10) against 
defendant No, 1 for partition of the pro- 
perty situated in Dhoomimal Street, 
Churiwalan, Delhi. The suit was filed in 
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the Court of the Subordinate Judge and 
was transferred to the High Court and 
the claim in the suit was admitted by the 
present defendant No. 1 in his written 
statement (copy Exhibit P. 11) and the 
statement on oath (Exhibit P. 12) on 6th 
December. 1967 and on the-same day a 
preliminary partition decree was passed 
by this Court (Om Parkash, J.) which was 
followed by a final decree dated 3rd April. 
1968 (Exhibit P. 14) by which decree the 
parties to the suit had been allotted one- 
fifth share each in the said property. The 
plaintiffs have brought the suit on the 
allegations that the said partition decree 
is fraudulent and collusive and has been 
suffered by the insolvent during the in- 
solvency proceedings in order to defraud 
the creditors and since the insolvency 
proceedings are pending the: decree does 
not bind the creditors and is a nullity. 

3. The suit had been contested on 
behalf of defendant No, 1 who filed a 
written statement as well as by defend- 
ants Nos. 2 to 5 who have filed a joint 
written statement. Defendant No. 6 is 
the Official Receiver of the insolvent’s 
estate who has not filed any written state- 
ment and the proceedings against him 
have been ex parte under orders of this 
Court dated 20th May. 1969. A replica- 
tion to the written statement had also 
been filed on behalf of the plaintiffs. 
During the pendency of the proceedings, 
the plaintiffs also obtained leave of this 
Court under Order 1, Rule 8 of the Code 
of Civil Procedure by order of Parkash 
Narain, J. dated 20th May, 1969 passed in 
I. A. 281 of 1969. 

4, On 30th October, 1969, the 
following preliminary issues were framed: 

“1. Whether the plaintiffs have locus 
standi to file the present suit? O. P., Ps. 

2. Whether the suit is not properly 
valued for purposes of court-fee? O. P, 
Ds. Nos. 1 to 5. 

3. Whether the suit is not maintain- 
able without the leave of the Insolvency 
Court? O. P. Ds. Nos. 2 to 5. 

4. Whether the suit is not maintain- 


able by virtue of the provisions of S. 34 


of the Specific Relief Act? O. P. Ds, 
Nos. 1 to 5. 

5. Whether the plaint has not been 
properly verified?” 
The plaintiffs have led oral and docu- 
mentary evidence in support of the issues 
while the defendants have not led any 
evidence. I have heard the learned coun- 
sel for the parties. 


Issue No. 1. 

5. The fact that the plaintiffs are 
creditors is admitted on behalf of ‘the 
contesting defendants. This is also other- 
wise established by the documents on the 
file Exhibits P. 1 to P. 6. The plaintiffs 
have further given a list of the alleged 
creditors of the defendants in paragraph 7 
of the plaint which has not been denied 
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specifically by the defendants. There is, 
therefore, no doubt that the plaintiffs are 
the creditors of defendant No, 1 who are 
entitled to institute the suit, 

6. The suit has been instituted 
under Section 53 of the Transfer of Pro- 
perty Act for avoiding the transfer of the 
property in dispute and the suit had been 
instituted on behalf of and for the benefit 
of all the creditors. The counsel for the 
defendants have urged that the plaint 
does not conform to the form prescri 
in Appendix A attached with the Code of 
Civil Procedure and, therefore, the suit 
is not maintainable. I do find that the 
heading of the plaint does not indicate 
that the suit has been instituted for and 
- on behalf of all the creditors, but in the 
body of the plaint. particularly in para- 
graph 7 towards the end, it is specifically 
mentioned, after giving the names of 13 


creditors, that the suit is filed in a re~ 


presentative capacity and there are seve- 
ral other creditors whose names and 
addresses are not known to the plaintiffs 
and who are also creditors of defendant 
No. 1 and are interested in the subject- 
matter of the suit. It has further been 
mentioned in paragraphs 15 and 16 that 
the plaintiffs claim that the decree for 
partition in dispute is a nullity so far as 
the plaintiffs and other creditors are con- 
cerned and the same does not bind them 
and so the plaintiffs and the creditors can 
recover their debts from the property in 
dispute. This shows that in substance 


the suit has been instituted under Sec- 


tion 53 of the Transfer of Property Act 
and it satisfies its requirements with re- 
gard to the locus standi of ‘the plaintiffs. 
The issue is, therefore, decided in favour 
of the plaintiffs. 
Issue No. 2. l l 
T No arguments have been 
addressed on issue No, 2, the burden of 
which lay on the defendants. The issue 
is. therefore, decided against them. 
Issue No. 3. 


8. This is the issue which has been 
most strongly contested on behalf of the 
defendants and they have urged that in 
the absence of the leave, neither the suit 
is maintainable, nor the plaintiffs have 
locus standi to institute it. The counsel 
for the defendants have relied upon the 
provisions of Sections 28, 4 and 53 of the 
Provincial Insolvency ‘Act, 1920 to ad- 
vance the argument that on the one hand, 
the jurisdiction has been conferred upon 
the Insolvency Court, (which is the Court 
of exclusive jurisdiction) under Section 4 
of the Act to determine all questions, 
whether of title or property of any nature 
whatsoever which may arise in any case 
of insolvency which the Court may deem 
it expedient or necessary to decide and 
also to pass an order under Section 53 of 
the Act annulling the transfer of any pro- 
perty made within two years of the pre- 
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sentation of the insolvency petition, and 
on the other hand Section 28 prohibits 
all creditors from proceeding against the 
property of the insolvent in respect of 
the debt or commencing any suit or other 
legal proceedings and it is also urged 
that the entire estate of the insolvent 
has. upon ‘adjudication, vested in the 

Official Receiver and the remedy of the 
creditor is to prove his debt in the ïn- 
solvency Court and move the Receiver or 
the Insolvency Court for appropriate re- 
medy and the scheme of the Insolvency 
Act is to confer exclusive jurisdiction 
upon the Insolvency Court in all matters 
pertaining to the insolvent’s property and 
ordinarily, the jurisdiction of the ordi-. 
nary civil Court to entertain the said suit 
is barred either expressly or by neces- 
sary intendment and the present suit ig 
not maintainable. 

The counsel relies on sub-section (2} 
of S. 28 of the Insolvency Act in support 
of the bar which reads as follows:— - 


“On the making of an order of adju» ` 
dication, the whole of the property of the 
insolvent shall vest in the Court or in a 
receiver as hereinafter provided, and shall 
become’ divisible among the creditors, 
and thereafter, except as provided by this 
Act, no creditor to whom the insolvent is 
indebted in respect of any debt. provable 
under this Act shall during the pendency 
of the insolvency proceedings have any 
remedy against the property of the in- 
solvent in respect of the debt, or com- 
mence any suit or other legal proceed- 
ing, except with the leave of the Court 
and on such terms as the Court may 
impose.” ` 

9. An analysis of the section 
shows that after an order of adjudication 
has been made, the property of the in- 
solvent vests in the Court or In a re- 
ceiver and that no creditor of the insol- 
vent shall, during the pendency of the 
insolvency proceeding, have any remedy 
against the property of the insolvent in 
respect of the debt and he is also debar- 
red from commencing any suit or legal 
proceeding except with the leave of the 
Court and on such terms as the Court 
may impose. 

10. The plaintiffs, unfortunately, 
failed to apply for or obtain leave of the 
Insolvency Court and this has complicated 
matter raised in this issue. The ques- 
tion, however, arising for determination 
is whether the present suit is the kind 
of suit which is barred by any provisions 
of the Insolvency Act. The object behind 


Section 28 of the Insolvency Act is that 


after the adjudication of a person as in- 
solvent, all his assets vest in the receiver 
and become available for pro rata divi- 
sion amongst his creditors in accordance 
with the provisions of law and the bar of 
Section 28 has been created so that any 
action of individual creditor does not pre- 
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fudice the availability of the said property 
in pro rata distribution to all the credi- 
tors and the Insolvency Court is enabled 
to exercise complete and exclusive juris- 
diction over the insolvent and his estate. 
However, the property which has been 
transferred by the Insolvent, either before 
or after insolvency petition. prima facie 
raises a legal title in the transferee and 
unless and until the same is annulled, the 
said property cannot be said to belong 
to the insolvent and vest in the receiver. 
The suit under Section 53 of the Transfer 
of Property Act is in substance directed 
against the transferee of the insolvent and 
is intended to remove the legal hurdle 
created by. the transfer and is calculated 
to bring the said property into the com- 
mon hotchpotch for the benefit of the 
creditors. Such a suit. therefore, does not 
have the effect of diminishing the insol- 
vent’s estate or prejudicially affecting the 
general body of creditors or the insol- 
vency proceedings, This kind of suit is 
again not a direct remedy of the creditor- 
plaintiff for realising his debt and re- 
covering the same by ignoring the insol- 
vency proceedings or other creditors as 
the suit has, under the law. to be institut- 
ed on behalf of and for the benefit of ail 


the creditors only for declaration and the 


plaintiff-creditors would still have to ap- 
proach Insolvency Court for pro rata 
payment of their debts along with other 
creditors in accordance with the provi- 
sions of the insolvency law after the in- 
solvency pool has been augmented by 
annulment of the. transfer effected by the 
insolvent. The suit is, in my opinion. not 
covered by the bar of Section 28 or any 
other provision of the Insolvency Act. 


1L In my view, I am supported 
by a Full Bench authority of the High 
Court of Madras in Chidambaram v. 
Sellakumara,. AIR 1941 Mad 903 (FB) 
where Chief Justice Leach, speaking for 
the Court, observed as follows:— 


te * #* * 2 suit under Section 53, 
Transfer of Property Act, is not a suit in 
respect of the property of the insolvent, 
but is a suit in respect of property which 
had been the property of the insolvent 
and which he had transferred in fraud of 
his creditors. Such a suit does not fall 
within the prohibition of the Insolvency 
Act. Moreover, the very definite right 
given by Section 53, Transfer of Property 
Act, to a creditor cannot be taken away 
without an express provision by the 
Legislature to this effect and there is 
nothing in the Presidency Towns Insol- 
vency Act or in the Provincial Insolvency 
Act which can be read as taking away his 
righ ” 


In this Judgment, their Lordships expres- 


sly overruled Vasudeva Kamath v. 
Lakshmin rayoni ae pei ae Mad 684 
= (AIR 1919 Mad 167) an ey approv- 

amaniam 


ed their later decision in Subr 
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v. Narasimham, AIR 1929 Mad 323. I 
am in resp agreement with the 
aforesaid views of the Full Bench of the 
High Court of Madras. The same judg- 
ment had been followed by a Division 
Bench of the same High Court in Thiru- 
vengada Mudaliar v. T, Narayana Reddiar. 
AIR 1959 Mad 141. 


12. The learned counsel for the 
defendants has strongly relied upon Vasu- 
deva Kamath v. Lakshminarayana Rao, 
ILR 42 Mad 684 = (AIR 1919 Mad 167); 
Sarju Prasad Bhagwati Prasad v. Rajen- 
dra Prasad, ILR 1936 All 344 and Ganpat- 
rao Ramji Patil v. Jehangir Navroji, AIR 
1938 Bom 469, in support of his conten- 
tions that the suit is not maintainable 
without the leave of the Court. I have 
gone through the said authorities. I am 
with respect unable to agree with the 
reasoning adopted in Vasudeva Kamath’s 
case which had expressly been overrul- 
ed in the later Full Bench authority in 
Chidambaram’s case, AIR’ 1941 Mad 903 
(FB) and for the same reason I am un- 
able to follow the authorities of the High 
Court of Bombay in Ganpatrao Ramji 
Patil’s case and of the Allahabad High 
Court in Sarju Prasad Bhagwati Prasad’s 
case, which in substance follow Vasudeva 
Kamath’s case, 


13. As a result, I hold that the 
suit -is maintainable as framed. The OM- 
cial Receiver has been made a defendant 
in the suit and it would have been ap- 
propriate for the plaintiffs to apply for 
and obtain leave ‘of the Insolvency Court 
ta institute the suit, but no such objec- 
tion has been raised on behalf of the Re- 
ceiver. defendant No. 6, who has not filed 
any written statement. In the suit also, 
no allegations have been made against 
the Receiver, nor has any remedy been 
sought in respect of the estate of the in- 
solvent vesting in the Receiver. The 
matter, therefore, does not proceed 
beyond the stage of propriety of obtain- 
ing leave of the Insolvency Court in in- 
stituting the present suit and I am unable 
to find any legal bar against its main- 
tainability. The issue is. therefore, decid- 
ed against the defendants, 


Issue No. 4 
14. The suit which has been in- 


_ stituted under Section 53 of the Transfer 


of Property Act is really for a declara~ 
tion claimed on behalf of all the credi- 
tors of defendant No. 1 that the transfer 
in dispute does not bind them. There is 
no further relief which the plaintiffs can 
in law be required to claim in the suit. 
The proviso to Section 34 of the Specifi 
Relief Act, therefore. does not bar the 
present suit. The authority of the High 
Court of Madras in Nagaportharow v. 
Subbarow. AIR 1942 Mad 360 also deals 
with this question and has laid down’ that 
euch a sult is not barred on the ground 
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of omission to claim any further relief. 
The issue is, therefore. decided against 
the defendants, 

Issue No, 5. 

15. This issue has not been seri- 
ously contested. ` Even otherwise, I do 
not find any fault with the verification of 
the plaint. The issue is, therefore, decid- 
ed against the defendants. 

-16. The preliminary issues have 
been disposed of by this order. The suit 
will now be placed for further proceed- 
ings before the learned Judge trying ori- 
ginal suits on 27-8-1971. The costs of 
these issues will abide by the result of 


the suit. 
i Order accordingly, 
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. B. C. MISRA, J. 

Smt. Kaushalya Pahwa. Petitioner v. 
Ram Lal Suri, Respondent. 

Civil Revn. No. 493-D of 1965. D/- 
28-7-1971 from Damen and decree of 
H. L. Rander. Addi, J. Sm. C. C. Delhi, 
D/- 31-7-1965. 

(A) Municipalities — Delhi Municipal 
Corporation Act (66 of 1957), S. 114 — 
Water tax, scavenging tax and fiire tax, 
whether covered by S. 7 (2) of Delhi 
Rent Control Act — (X-Ref:— Houses 
and Rents — Delhi Rent Control Act (59 
of 1958), S. 7 (2)). 

Water tax and scavenging tax al- 
though collected with respect of the 
valuation of the lands and buildings are not 
in the nature of taxes on buildings or 
lands which are the burden of the land- 
lord-owners irrespective of their occupa- 
tion by the tenants. Same considerations, 
however, do not apply to the fire tax 
levied by the Corporation which has no 
connection with the usage of the bulld- 
ing. and is imposed on the owner in lieu 
of the availability of the fire services. 
Thus in view of Section 7(2) of Delhi 
Rent Control Act the landlord is entitled 
to recover from the tenant the water tax 
and scavenging tax, but not the fire tax. 

(Paras 4 5) 

(B) Civil P. c. (1908), S. 35 — Cost 
~ Award of costs are in the discretion of 
Court and cannot be interfered in revi- 
sion — (X-Ref:— Section 115). 


Cases Referred: Chronologi 
(1954) ATR 1954 SC 388 (V 41)= 

1954 SCR 1055, Ratilal Panachand 

Gandhi v. State of Bombay 

H. K. L. Sabharwal, for Petitioner; 
D. N. Bhasin, for Respondent. . 

ORDER:— This revision petition filed 

by the plaintiff under Section 25 of the 
Provincial Small Cause Courts Act is 
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directed against the judgment and decree 
of the Additional Judge, Smal Cause 
Court, dated 31st July. 1965 bv which 
the learned Judge has decreed the claim 
of the plaintiff partially and has refused 
her other reliefs to realise fire and sca- 
venging taxes for a period of three years 
from her tenant. 

2. The brief facts leading to the 
dispute are that the defendant is a tenant 
of the plaintiff in respect of the premises > 
situated at Rohtak Road, Delhi. on a rent 
of Rs. 250/- per month which the defend- 
ant had not paid for a period of three 
months from February, 1964 to April 
1964 and the plaintiff instituted a suit 
for its recovery which has been decreed 
by the Court below. Besides the rent, 
the plaintiff also claimed Rs. 109.35 on 
account of arrears of scavenging and fire 
taxes imposed by the Delhi Te ee 
Corporation which has been refused b 
the Court below in view of Section 12) 
of the Delhi Rent Control Act. The ques- 
tion raised in this revision is of general 
public importance 


3. Section TA of the Delhi Rent 
Control Act reads as follows:— 

“Where a landlord pays in respect of 
the premises any charge for electricity or 
water consumed in the premises or any 
other charge levied by'a local authority 


. having jurisdiction in the area which is 


ordinarily payable by the tenant, he may 
recover from the tenant the amount so 
paid by him; but the landlord shall not 
recover from the tenant whether by 
means of an increase in rent or otherwise 
the amount of any tax on building or 
land imposed in respect of the premises 
occupied by the tenant: 

Provided that nothing in this sub- 
section shall affect the liability of any 
tenant under an agreement entered into 
before the 1st day of January, 1952, whe- 
ther express or implied, to pay from time 
to time the amount of any such tax as 
aforesaid.” 


4. An analysis of the section shows 
that the water and electricity charges are 
the burden of the tenant and can be re- 
covered by the landlord while house-tax 
imposed on the building is a burden of 
the landlord which cannot be shifted to 
the tenant unless there is agreement prior 
to ist January, 1952. In the present case. 
the proviso to Section ,7(2) of the Rent 
Act does not apply since the tenancy 
began on 3rd January.' 1959 and it was 
agreed that the monthly rent would be 
Rs, 250/- exclusive of electricity and 


_ water charges. The question for con- 


sideration is whether the scavenging and 
fire taxes are the kinds of taxes like 
house-tax which must be borne by the . 
landlord and whether in view of Sec- 
tion 7(2) of the Rent Act, their impact 


- cannot be shifted to the tenant. Sec. 


tion 114 of the Delhi Municipal Corpora- 
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: tion Act under which the said taxes have 
been imposed reads as follows:— 


“114. (1) Save as otherwise provided 
in this Act, the property taxes shall be 
levied on lands and buildings in Delhi 
and shall consist of the following, namely: 

(a) a water tax of such percentage 
of the rateable value of lands and build- 
ings as the Corporation may deem rea~ 
sonable for providing water supply in 


(b) a scavenging tax of such percen- 
tage of the rateable value of lands and 
buildings as the Corporation may deem 
reasonable for providing for the collec- 
tion, removal and disposal by municipal 
agency of all filth and polluted and ob- 
noxious matter from latrines, urinals and 
cesspools and for efficiently maintaining 
and repairing the municipal drains con- 
structed or used for the reception or con~ 
veyance of such filth or polluted and ob- 
noxious matter. 

(c) a fire tax of such percentage of 
the rateable value of lands and buildings 
as the Corporation may deem -reasonable 
for providing for the expense necessary 
for the conduct and management of the 
Fire Service Undertaking and for the pro- 
tection of life and property in the case of 


e; 
- (d) a general tax— ; 

(i) of not less than ten and not more 
than twenty per cent. of the rateable 
value of lands and buildings within the 
urban areas, and , 

Gi) on lands and buildings within the 
rural areas at such lower rates and with 
effect from such date as may be deter 
mined by the Corporation, : 


s» 


The other relevant provision is Sec, 115. 


of the Delhi Municipal Corporation Act 
which reads as follows:— 

“115. (1) Save as otherwise provided 
in this Act, the water tax shall be levied 
only in respect of lands and buildings— 

(a) to which a water supply is furnish- 
ed from, or which are connected by 
means of pipes with, municipal water 
works; or 

(b) which are situated in any por- 
tion of Delhi in which the Commissioner 
has given public notice that sufficient 
water is available from municipal water 
works for a reasonable supply to all the 
lands and buildings in the said portion. 

(2) Save as otherwise provided in 
this Act, the scavenging tax shall be 
levied only in respect of lands and build- 
ings— 

(a) in which there is a latrine, urinal, 
cesspool, bathing place or cooking place 
connected with a municipal drain; or 

(b) which are situated in any portion 
of Delhi in which the Commissioner has 
given public notice that the collection, 
removal and disposal of all filth and 
polluted and obnoxious matter from latri- 
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nes, urinals and cesspools will be under- 
taken by municipal agency; : 

Provided that the said tax shall not 
be levied in respect of any land or build- 
ing, in or upon which, in the opinion of 
the Commissioner, no filth or polluted and 
obnoxious matter accumulates or is de 
posited, 

(3) The fire tax shall be levied in 
respect of all lands and buildings in Delhi 
in respect of which the general tax is 
levied or would have been levied but 
ia exemption specified in sub-sec- 

on (4): : 


Provided that the fire tax shall nof 
be levied in any rural area until the 
Commissioner has given public notice that 
the Corporation has undertaken to render 
fire service in that area through the 
agency of the municipal fire-brigade, | 


A perusal of the statutory provisions in- 
dicates that the water-tax and scaveng-= 
ing tax are in the nature -of fees for ser- 
vices rendered by the Municipal Corpora- 
tion to the occupants within the meaning 
of the dictum laid down by the Supreme 
Court in Ratilal Panachand Gandhi v. State 
of Bombay, AIR 1954 SC 388. They do 
not appear to have been levied for the 
purpose of augmenting the public revenue 
of the Corporation irrespective of the ser- 
vices as in the case of a general tax on 
lands and buildings. Section 117 of the 
Delhi Municipal Corporation Act presc- 
ribes that the water tax may be levied 
by measurement and not by rates to the 
value of the property and in the circum- 
stances of the present case, there is a 
meter in the premises and so no claim 
has been made by the plaintiff-landlord 
for water charges and the dispute really 
hinges round scavenging and fire taxes. 
So far as scavenging tax is concerned, it 
is leviable only in respect of lands and 
buildings where there is a latrine, urinal, 
a bathing or a cooking place connected 
with the municipal agency and there is a 
proviso that scavenging tax shall not be 
levied in respect of lands and buildings 
where no filth or polluted.or obnoxious 
matter accumulates or is deposited in the 
opinion of the Commissioner. This clear- 
ly shows that the tax has been levied on 
the use of the premises by the occupants 
and not on the existence of the building 
as such which may not be occupied and 
where no filth or obnoxious matter ac- 
cumulates, Reference in this connection 
may also be made to Section 61 (e) of the 
Punjab Municipal Act II of 1911 which 
applied to Delhi before the enforcement 
of the Corporation Act where a tax Is 
leviable for house scavenging and the 
same is ified to be payable by the 
occupier. I am, therefore, of the view 
that the water tax and the scavenging 
tax. if levied. are really the burdens of 
the tenant and they are covered by the 


i 
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provisions of sub-section (2) of S. 7 of 
the Rent Act under which the landlord 
can shift to the tenant the burden of 
electricity or water consumed or any 
other charge levied by a local authority 
ordinarily payable by the tenant. In my 
opinion, these. taxes although known as 
such under the Municipal Act and al- 
though collected with respect of the 
valuation of the lands and buildings, are 
not in the nature of taxes on buildings or 
lands which are the burden of the land~ 
. lord-owners irrespective of their occupa- 
tion by the tenants. Same considera- 
tions, however, do not apply to the fire 
tax levied by the Corporation which has 
no connection with the usage of the build- 
ing and is imposed on the owner in lieu 
of the availability of the fire services and 


the exception in Section 115 which relates - 


to rural areas does not apply in respect 
a urban properties. 


5. As a result, I hold that the Iand- 
flord-petitioner is entitled to recover from 
the tenant the scavenging tax, but not 
the fire tax and ‘she would also have 
been- entitled to recover the water tax, 
but it has not been levied by the Cor- 
poration in respect of the building in dis- 
pute and has not been claimed in the 
suit. There are other tenants in the pro- 
perty and so the landlord has claimed 
only one-third of the tax from the tenant 
and has claimed it for a period of three 
years. The same, therefore. comes to 
Rs. 24.30 Paise per annum and the 
‘af the landlord is valid to the extent of 
additional Rs, 72.90. | 


' The Iandlord' has further con= 
tended that the learned trial Court was 
fm error in not awarding costs of the sult 
to the plaintiff, anouda she had served 
notices of demand and the tenant had 
failed to pay rent in response -to the 
same. ‘The costs, however, are in the 
discretion of the Court and I do not find 
any matter of principle involved in’ the 
award of costs and so I am unable to 
interfere with the said part of the order 
of the Court below, j 


“oT. The counsel for the ‘tenant 
seriously contended that in revision under 
Section 25 of the Provincial Small Cause 
Courts Act, this Court has no jurisdiction 


to interfere with the findings of fact. In- 


this case, it is not necessary for me to 
determine the scope of revision under 
` Section 25. but applying any test what- 
ever. I find that an important question 
of law has been thrown up for my deci- 
sion and the revision ‘Is competent and 
‘fit is otherwise a fit case for exercise of 
revisional powers of this Court. Con- 
sequently, I modify the: decree of the trial 
Court and direct a further sum of Rupees 
72.90 to be paid by the defendant to the 
Plaintiff with prop costs thereon 


Banarsi Dass (SB) 


ALR 
incurred in this Court, while the order 
for costs made by the lower Court will 
remain undisturbed, 


Order accordingly. 
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HARDAYAL HARDY C, N. 
SHANKAR AND V. S. DESHPANDE, JJ, 
: The - Chief Controlling Revenue 

sae vV. Dass Ahluwalia. 


Stamp Duty Reference No, 3 of 1969, 
D/- 23-12-1971. 


Stamp Act (1899), S. 2 (24) — “Settle. 
ment” — A deed creating a charitable 
trust is a settlement chargeable under 


Art. 58 of Sch. IA and not a declaration 
of trust chargeable under Art, 64 — (X- 
Ref:— Sch. IA, Art, 58 and Art. 64) —s 
(X-Ref:— Trusts Act (1882), S. 1). 


Religious or charitable endowments, 
whether public or private, are excluded 
from the purview of “trust” chargeable 


‘to duty under Art. 64 of Sch. I-A of the 
‘Stamp Act. Further, the definition of 


“settlement” in Section 2(24) expressly 
includes a settlement “for wA religious 
or charitable purpose ./....... in writing, 
whether by way of declaration of trust 
or otherwise”. Even if the word “trust” 
in Art, 64 is regarded as having the same 
meaning as it has in the Trusts Act. still 
“public or private religious or charitable 
endowments” are excluded by Section 1 
of the. Trusts Act from the scope of ma 
Act and the. “trust” as understood in tha’ 

Act does not include religious. or. iene 
able endowments. The deed is expressly 
entitled to be a charitable trust. In view 
of Section 1 of the Trusts Act, it falls 
outside the ambit of “trust” chargeable 
to duty under Art. 64 of the Schedule to 
the Stamp Act. On the other hand, it Is 
expressly covered by the: definition of 
“settlement” to Section 2(24) of the Stamp 
Act. (Para 4) 


The fact that the ' Founder trustee 
himself being the author of the trust 
there is no transfer of property made by 
the deed in question, does not take the 
deed out of the purview of “settlement”, 
l ` (Para J 
Further, Section 6 of the Stamp Act ` 
says that when an instriment falls with- 
in two or more of the descriptions in 
Sch. I. it shall be chargeable with the 
highest of such duties.. Even, therefore, 
when an instrument is covered by both 
Art. 58 and Art, 64 of the Stamp Act; if 
would be chargeable under Art, 58 as the 
duty chargeable thereunder is higher than 

the duty, chargeable under Art, 64. 
(Para 8} 
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Memb2rs -of the’ Petitioner - Panchayat to 
show (eause why- the ‘Panchayat should 


not be ‘dissolved: but- requires’ the Mem- ` 
bers to send’ any representations on the. 


subject” to’ * Shri ` T, Kipgen;, Development 
Commissioner: Government’. ‘of 
Daman. and. Diu. The petitioner . submits 
. that, ones Tera a (2)., 
at Re tion, 
Go f to whom: the, explana~ 
-tion isto bé rendered: and who. ought tò 
consider. the explanation ‘before arriving 
at. the, decision. to dissolve: the’ Panchayat. 
The petitioner, therefore, submits that the 
- Notice contravenes Section 52 (2) of the 


Panchayat Regulation and is intended to. 


avoid the scrutiny of the ‘explanation’ that 
may ‘be ‘rendered by’ the“ ‘Members, ‘by, 
‘the. Lieutetiant-Governor. 
mises: ‘ the Petitioner > . “submits. that ‘the 
Notice is ultra ‘vires Section 52- (2) of the 
Panchayat’ Regulation’ and is also” vitiated 
by. mala ‘fide: pees 


= 28) Shii- ‘Raklodkar ees that 
the. -éxplanation’ -given® in- reply to’ the 
Show Cause Notice had, under ’‘sub-sec- 


ae 5 


tion. (2) .of :S; 52 of the Regulätion-to: be , 


sent to the Lt, Governor, and. not -to:-the 
Development Commissioner - ‘of the. Goa, 
Daman and Diu and that the requirements 
to: send the. explanation. to Shri Kipgen 
vitiates the; Notice. He, further argues 
that the petitioner was asked to send;-an 
explanation to.Shri Kipgen with : a. view 
to avoiding scrutiny: of: the: ‘explanation 
by the. Lt. Governor „and that this mala 
- fide act also vitiates the Notice. I-do:not 
find much weight in this, contention, ‘Shri 
Kipgen in his. affidavit. stated, -that an ex- 
planation was asked’ "to be sent to him 
only’ for the" -sake of” corivénierice and 
that -he wasto ‘act’ merely’ as a post box! 


The. alleged- requirement’ iš contained in. 


paragraph 4 of the Notice.: ‘When: we read 
the said paragraph we find’ that there” is 
no’ requirement as such,’ but only.‘ à“re-+ 
quest that any representation’ be ‘sent ‘to 
the undersigned. It must be rememberéd 
that the Notice itself was' signed” bý Shri 
Kipgen by- order ‘and inthe- name of the 
Lt. (Governor.~' The’ ‘request made in para= 
graph 4° must. therefore’ be ‘construed” as 
a request made on behalf- of the Lt. Gov= 
ernor. ° It cannot bè toncluded by the 
mere fact that the request was’ made, to 
the petitioner to direct his - explanation 
to: Shri Kipgen who ‘was the person 
through whom the Lt, ‘Governor ` was 
acting, that Shri Kipgen would act “upon 
the ‘explanation and ‘would: not ‘convey it 
to the Lt,- Governor. 
paragraph :16 .of. his “affidavit: stated. ‘that 
the: explanation was: to.:be ‘given: to.'the 
Lt. Governor! and -none else. although’ it 
was to:be’ directed to- his address. There 
is no reason why.I- skond. Hot’ aaron mo 
word ‘ot Shri Kipgen:‘. Oe pd. 


‘Goa, - 


OL: the, 'Pan- ‘ 
Lieutenarit= : 


In‘ the’ pre-. 


‘Shri Kipgen’ in ` 


L29. < Thecground. E. iss—-: E 
Ar “Ex facie- the Notice is founded on 
irregularities’. pointed -out by- the. Audit. 
The Petitioner -submits. that .the only 


action that can be taken on.the Report. of 
the Audit Officer is the ‘one “contemplated 


under. Section. 46 of. the: Panchayat Re- 
gulation. . The said. ‘section - does not pro- 
vide, for. the ‘dissolution of .the . Village 
Panchayat, .: The petitioner further sub- 
mits. that the Report of the Audit Officer 
cannot be used for y other.. purpose. 
The :Report of the- Audit Officer cannot, 
therefore, be germane -to_the.- formation 
of the opinion under Section 52 (1) of 
the Panchayat -Regulation.- ,In the pre- 
mises,..the Petitioner. - submits that no, 


: -opinion requisite to. dissolve the -Petitioner 


Panchayat was formed: under. Sec, 52 (1) 
of the- Panchayat Regulation.. The Notice- 


3 and- ‘the action .threatened ‘thereunder, -are, 


therefore, a- -colourable exercise -of. power, A 


egal. null. ‘and void.” 


RS 

"30. Tts ‘true that ‘Sec, 46 a ta) 
read: with Section 51 of. the Village . Pan- 
chayat Act “provides: for.a certain remedy ` 
in .cases,.of audit irregularities, .but, none 
of these, sections -lays down that no. other 
remedy will be open to -the authority 
concerned in case the audit authorities. 
disclose. in. their «report: irregularities 
which in the opinion of the authority 
warrant thé issuance of a notice under 


. Section 52 (2) of the Repilation. I have 


gone: through the charges _ annexed to the 
Notice’: as well as” through’ the’ specific 
points in ‘support’ of ‘the charges. I would 


- not-likethé comment upon them because 


they are merely charges and may, ifthe 
Lt, "Governor so. ‘decides, forrn’ the basis 
of- the quasi judicial’ proceedings in re- 
gard ‘to Which: judicial discretion of the 
Lti- Governor’ will- „have ‘to be exercised. 
Such" -discretion: : ‘cannot in | any way. ‘be 
curtatled or interfered with by’ prior com- 
ments, ‘There- can however be “no doubt 


‘that the charges‘ in the explanation and 


the -spécific. points” entitle- the ‘Lt.. Gov- 
ernor ‘to’ take action’ not only: under Sec- 
tion 51 ‘of the Regulation, but‘also under 


‘Section 52° (2) of the Regulation. even 


though the said charges’and specific ‘points 
may ‘be termed “audit: report.” If the 
argument “of Shri Kakodkar is’ taken to 
its “logical - conclusion any misappropria- 
tion. of funds. or gross-mishandling of the 
Panchayat monies’ amouriting to a ceri- 
minal: offence’ would enable the ‘authority 
to. proceed `: ` against the culprits merely] . 
under: Section 51 to collect the funds mis- 
abpropriated,. if such misappropriation or 
gross -misuse was’ detected‘ by - the audit 
‘authorities ‘and. communicated: to the Lt. 
Governor by means ‘of än | audit Teport. ` 


The. ‘Sround F is:+—.. 


“The Notice “alleges that the ae 


Tarities - shown: in -the annexure - thereto 
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amount to exceeding.the-poweérs givén to 
-the Petitioner: Panchayat” and. also incom- 
. , peteiicy | “to perfori - -the ‘duties ‘entrusted 


to’ it. ~ “The Petitioner ‘submits’ that the’. 


- concépt™ of ` ‘exceeding thë ‘powers is? 2 op 
` posed. to*the- concept: of iricompeterice. iA 
Panchayat exceeding its powers’ unde# ‘the 


Panchayat Regulation čan hardly be. call-- 
” edt “iricorpetent Mor: perform: its. "duties ` 


` thereunder.": In--the premises the: Peti- 
tioner. submits -that the “Notice is ‘issued 
without- application’ of ‘mind’ arid is~fur- 
ther: suggestive of- mala: fide and. colour 
able’ “exercise. „of ‘powers.’ ee he 


rei 





h "31. The’ Tóntept Of: “exceed thé 


powers -mayin -a, general ‘and vague- man- `` 
ner be ‘opposed © tothe ‘concept of incom: * 


petence” but? in’. the’ present casé’ the’ 
- |may be’ a set of- ‘acciisations’ inade- against 


the ‘powers’ conferred: upon’ hih and -théré 
may be another set of accusations: ‘dm- 


in. the ‘Notice that -the ‘serious _irregu- 
larities: -amounted: to: exceeding «ofthe 
powers given ‘to’ the’ pétitionér would: ‘not 
‘be? incompatible - “with the ` ‘Incompetence 
of- the ‘petitioner to- Pe on. „thë _ ditties 
ie tod mé 





A ` tine: groimd. Pi aar 
oe a. true’ and proper: “iterpretation 

of. the “provisions ` of. the Panchayat Re- 
gùlation. ‘it is -patent that ‘the dissolution, 
of a Panchayat. is.. an. extreme. ‘Measure 
to be resorted’ to, in flagrant cases :of për- 
sistent . and. wilful refusal .by; the Pan- 
chayat to- perform, the functions ‘and obli- 
- gations imposed by: the Panchayat Regula- 
tion.. It is inherent in :the’ ‘nature of: the 
power, conferred under . Section 52 that 
it shall be -exerciséd, sparingly, with res- 

. traint and ‘responsibility... ‘Jt. cannot. be 
ised frivoldusly,- capriciously . or: arbitra- 
rily.. Section. 46. of the. Panchayat Re- 


- -gulation, ‘provides for an action appropriate. 


to..be ‘taken ‘on..the..Report..of ‘the: Audit 
‘Officer. - Section 51 provides for the liabi- 
lity. of . the. Members of the. ‘Panchayat 
-for loss, waste. or Jnis-application of the 
-Parichayat funds’ and - properties, = . The 
Petitioner submits’ _ that: the - technical. irs 
régularities pointed . out ‘by ‘the’ Audit on 
‘the basis of which’ the purported opinion 
as to exceeding the ` powers ‘and, incompe- 
‘tency. tô perform ., ~the duties “has . been 
formed are. matters-for’ which Sections 46 
‘and. 51 of the, Panchayat Regulation. pro~ 
vide’ a compléte solution. In .the cir- 
‘cumstanées the’ Petitioner 
the invocation of Section; 52 of the Pan- 
‘chayat Regulation against. -the .Petitioner 
Panchayat is ‘a, colourable exercise of 
powers and a’ fraud on the. -Panchayat 
Regulation. The Notice is, therefore, 
without “and/or “necéssary’: furisdi 
_ mala ‘fide, - illegal, null and“ võid.” * 


ithe petitioner which- ‘amount’ to” exceeding ` 


ounting to incompetence. The mention - 


submits. that 


ction,. i 


33: <;.-This -ground was- already;: cons C 


l sidered by me. when discussing; the argu- 


ments in ground E. and, ae ‘grounds. | : 
I 34.. ‘The ground -I ‘is: ee ee Shy ee 
>, On. apasal `of the.. specific points 
in support of the. charges | annexed. to, the 
Notice.. no prudent ` person ; can honestly 
conclude ` that’ “the. :Pëtitioner ' “Panchayat 
exceeded its powers of is incompetent-to ` 
perform its functions under the: ;Panchayat 
Regulation" The” Petitioner, ` ‘ therefore, 
submits’ that’ the- Notice’ is “issued”: mala 
fide; “without; application’ of inind, -capri- 
clously ‘and arbitrarily, ` ‘It is: “therefore, 
void “Jurisdiction; ‘illegal,’ nulls and 
Voi ad “r ‘s 


> 035.. I agre.. with Sia kaos 


: that ` én. "the: perusal . of: the’ charges: and- 


its: specific | ‘points’: “in. support “of ‘the 
charges” ‘no: ‘conclusion ` ‘can be’ ‘drawn, that . 
the petitioner-- exceeded his | powers and 
is incompetent to, perform his. function. - 
Nowhere in the ‘Notice it is- stated., that 


such a conclusion was arrived at. All 


that was stated -in. the. Notice was: that 
serious “irregularities, ‚committed. py the 
petitioner, came to the notice .of the Gov- 


ernment :and-that it appéaréd' that, such 
irregularities’: ‘warranted ‘action: ‘ It. can- 


' nòt- sériously. ‘Bé *coritended ‘that .a final 
` decision ; about-" 


digsolution of the:-Pan- 
chayat must bė arrived at Before a ‘notice 
is ‘issued.-‘ What ‘is -contendéd- by, Shri 
Kakodkar-is that a prima facie case must 
be ‘made’ out before: the “Notice -is -igsued: 
‘bare’ reading of the “Notice is ‘enough ` 


‘to: Satisfy `: “one. that ‘thè Notice, discloses 


nothing’ moré than á prima- facie ` ‘case, 
sufficient: dor” the: issuance: of: the” Notice. - 


.. . 36, $ The groúñd J “iste e? y ye 
-Eain regard ‘to.the- . dzcumstances 


“of ‘the ,,casé.,and the declarations » of -the 
Chief. Minister of. Goa; Daman“ and ` Diu. zs 


reported’ in‘:the Press, . it” is “patent... „that: 
‘the Petitioner- Panchayat ` is sought, to..be. 


_ dissolved: because, in. the opinion of. the! 


Chief. Minister Shri Devidas- P. .Kuüdchad- 
ker, its Chairman. has “manipulated” the 


- Panchayat „projects. - ‘The ‘Petitioner, sub-, ` 


mits that,the alleged “misconduct of :Shri’ 
Kudchadker does . not, under the. Pan- 
chayat Regulation: “warrant the” dissolution 
of.the Panchayat... The ‚appropriate action: 


to take in such cases:is to, proceed under ` 


Sec.-25 of the Regulation. The Petitioner 
submits, that. the ` Notice, and .the „action 


threatened - -thereunder are. in substance 


intended. to` punish Shri Kudchadker;. - the: 
Chairman. ‘The’ Notice~is, therefore, issu- . 
ed in colourable exercise of powers, ‘mala: 


: fde, pnd, without jurisdiction.” 


. Tt. is urged’ before mé by- Sbri 
Kakodkar” ‘that: if at: all the Respondent ` 
No.3 wanted..out of vendetta, to dismiss 
Kudchadke? “he could proceed under. Sec- 
tion 25. of; the. Regulation: -: He: ‘should 


not burn the whole. pigsty to. roast. one 


pig. © The. naton of- Shri. Kakodkar 
militates ‘rather against; the. petitioner. 
than. in: his:’ favour, -If the, action was 
motivated by. the..vendetta: of the.. Res- 
pondent. : Noi- a he: could proceed-under 
Section. 25: 'to -dismiss.:. Kudchadkar, and 
not: een ia to take.. the- extreme; zand 


hazardous; task ‘of attempting: to. “@issolve- 


the.--entire - panchayat:- to .-knock -out 
Kudchadkar. From the argument of Shri 
Kakodkar it follows -that.:even «though 
there‘ might Have been -mala fide -onthe 
part ‘of thè Respondent- No.7 3.to remove 
Kudchadkar: there-could be no. mala- fide 
on ‘the part of: the Lt: Govertior to issue 
the -Notice: which -is sought tobe. ayash- 
ed,- and what matters inthe present case 
is not the mala, fide of- the’ Respondent 
‘No. 3.. who has no powers.. whatsoever. in 
‘the -questioni of- the... dissolution: _ of ‘the 
Panchayat, but. the: ‘malande: of: -the. Lt 
Governor. > . Bee PERET E E page 

:. 38. "After -~ ‘condidering =. all >: the 
larout. “of: this: petition I:‘come “to: ‘the 
conclusion. ‘that tio Totar terence -by'‘this 
Court, is:‘warranted. - This ..Special~ :Civil 
Avelicstion ‘fails -and. must. “be. a 

~-39., 


Äi word, must be. said Cae a 


‘under, Section. 52 af. : 
quasi. judicial-or ‘purely administrative ‘by 
‘nature. In support», of- the contention: that 


they. are quasi - judicial; .Shri- Kakodkar . 


has.: adduced- a, ‘plethora of” decisions :of 
the ‘Supreme. Court and some High Courts 
dn India. and has, also relied“ on:, certain 
passages of, Basu- on > Constitution and 
Smith on Judicial Reyiew. of. Administra+ 


tive Action. . Shri Diag: did. not. make;a- 


‘serious, attempt, to, „Contest q this ;;point 
though: a, faint. effort was.made by. him 
to show,-that .; 


quasi judicial. by: ‘nature, the», ‘issuance -.of 
the Notice under sub-section .(2) is sever= 
able. from the. entire: -proceedings-. under 
Section 52 and.is p porey administrative 


at “the ‘Supreme; “Court: _I have, -prono- 
unced -myself on. the “nature, .of- the. issu- 
ance of the Notice- under. sub-section (2) 
and I. shall. not repeat- these -consideta- 
tions. ‘here, . | 

, 40.. “Regarding: ‘the- vane cof “thé 
Dióceedings under subżšection: (1):'there 
cannot :be-an iota of doubt that they. are 
quasi -judicial by . 


upon: by. Shri Kakodkar and Shri.:Dias. 
I. entirely agree with Shri Kakodkar that 
the: scheme: ofthe Act “is::such. that’ the 
‘village Panchayats who. are. bodies” elect- 
‘ed. by the~people::-are’. kept: out’ of ‘the 


` control and interference of : the’ “political 


power. ~ A /cursory.:= = reading of 


vG. Y. Bhandare v.: E.; J.-J: Sequeira ~- 
- tions 8.. 20, 27::31, 36, 47, '48 and -51 of 


. in` the -Lt;_ Governor 


-though the proceedings ` 
under; “sub-section. _(1)-0fS, 52 might: be . 


Dias has also ‘supported i 


nature.. Theres is. no- 
need of . judicial ‘dicta: ‘in ‘support ofthe. 
“view which ‘I adopt,-though. I have gone 
through ‘ each ‘and ‘every decision relied _ 
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the Regulation, through “which .. Shri 
Kakodkar. took: me,. suffices to. reach that 

conclusion. aes 

41. ,.. As. I. have: sendy. seta. the 

proceedings ‘for ‘dissolution. :of ‘the Pan- 
chayat. are. -quasi , judicial by -nature- and 
the powers regarding ‘them... vest., under 
the Regulation, in the LE “Governor and 
“alone. -..No other 
authority’. ‘can ‘exercise ` them. The . Lt, 
Governor is not at all bound’ to‘decept any 
advice whilst determining” the ‘question 
whether “a Panchayat has to be dissolved 
or“not: ‘He may “scrutinize - the material 
to’ be placed” before him ‘by’ the peti- 
tioner. and arrive at a “eonclnslen, he 
deems fit. 77 | Li 
TS ORDER” 

e Special Civil- Application 


= Application dismissed. 
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; x C M RAO. J: c=: 
uG Y. -Bhañdare; Petitioner v. Erasmo 
de. “Jesus Jack, ‘Sequeira and another, Res- 
bondents.., 

- Election Peta | No:.. 
5-10-1971- net 

“(AY Fic presentation of the: People Act 
(1951), S. 80 —. Election ` petition filed -on 
ground: of~.disqualification of -a returned 
candidate on date of: -his - election — Arti- 
cle 103 óf Constitution requiring reference 
‘to: the: President. for. determination ‘of the 
question `of“ ‘disqualification: of member :is 
not-attracted —: (X-Ref:— :Constitution of 
Tadia, Art. 103). ~ (Para 1) 

^ Articlè 103 willbe applicable only if 
the: -ember incurs the disqualification 
after “he f becomes“ ‘ the: “member of the 
Parliament: dnd: not iff e was ‘disqualified 


wT ‘ot 1971, ‘DE 


-to, be “chosen as. member’ of the Parlia- 
_ment-or hewas not: ‘qualified. to-be chosen 


to fill a ‘seat inthe’ Parliamént.. Un- 
doubtedly Section:100 (1):(a).deals with 
the ground of disqualification-‘of returned 
candidate -but-to-mmake applicable Arti- 
cle;103. (1) ofthe Constitution it must 


- be" established. that the disqualification 
was: incurred after election., Thus mere- 


ly becaúse-a returned: candidate had taken 


- oath. and-had .taken his seat in the’ Lok 


Sabha ‘as member. :theiCourt: of: Judicial 
Commissioner in: Goa cannot” be said to 
have no jurisdiction to. entertain. the. elec- 
tion petition: against the returned. candi- 
date:on ground of his disqualification on 
the date of his election. under Section 100 
a (a). 2s . (Para- 1) 
_, <(B) Citizenship.: Act. (1955), S: 7 — 
ip’ by. incorporation’ of- -territory 
ROMOPTOTASSGIBNP. ae ae oe 
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— Para 2 ‘of theGoa, Daman: and Diù 
(Citizenship) , Order‘ “(1962): is: not- in ex+ 
cess of ‘the -power ‘conferred by S: 7-and 
> is not ultra vires, ane : (Para +1) 
‘Cases’ Referréa?- "Chronological ‘Paras 
(1953) -AIR “1953. ‘SC 210 : (VV 40)5 > bas 
a SCR ‘1144, Election “Comin, 
Verikatarao `: = 





; sy ORD i E of ihe pe 
: ig vòcates appearing for the parties ave 

“been heard. . 
sed as follows:—_ 


os Issue No.. ‘ic This issue ts about: the 

jurisdiction of this Court to -entertain th 

, election-. petition. -The . -election petition 
was filed under Section 81 read with- Sec- 


tion. 1001(1), (a) a)y of the Representation. of. 
ct (hereinafter* called “the. - 


the People A 
Act”) contending ‘that~the first respond- 
ent on- the date of his; election as. member 


of Lok Sabha wasinoț`a -citizen of India. .- 
and was therefore ‚disqualified - for being: 


chosen. as & “member ‘of Lok ears , The 
. contention of the ‘first, Fespondent is ' that 
‘he was“declared*.elected ‘on “10th: ‘March, 


1971, that he took oath as member öf the - 


` “Lok Sabha on 19-3-1971, that ‘the’ ‘election 
- petition -was filed on 20th April, ‘1971; 


and that ‘as::thé. petition has - been filed. 
against’ a sitting : mėmbèėr - of. Lok Sabha. 
the point whether- he* was: disqualified.to 


be. chosen ‘should:-bé decided -by -thè : Pre- 


-sident of India. under Art, 103° (1) of the - 
Constitutions and: ‘that..this;-Court ‘has no. 


‘Furisdiction to- Magee : the... petition, 
Article: ‘103. (I) Of the Gonsar: is: as 


Bi 


< fóllows:— ` aes 


wt STE any, PENA R to, whe- 
. -ther a- -member ‘of. either, house of Parlia= 
- ment has become ,subject-to , any. ,of,.the 


disqualifications - -mentioned ins, Cle 1. of 


Art.. 102: the. ‘question. shall,; be “referred 
for the decision. pi me the, President and; n f 


decision ‘shall:-be: final n 


To know “whéther there’. jso ay. "orce in 


the contention ‘ofthe first:respondent the 
correct; meaning ‘of: the.. words “has be 
-come subject:to-any of- the disqualificd- 


tions’ tused -din` Art. 103 ‘of ‘the. Constitu 
tion will have: $o. be understood : :properly,. 
- Thé.’sameé words::have. -beenused:.in Arti- 


` elei192: which deals, with ‘the.:decision‘'on 


questions asto. ‘disqualifications- ‘of memi s 


bersof a: House of the Legislature::of à 
State.. 


Venkatarao’, (ATR 1953. SC-.210) that:: ‘the 
swords has% Þecome. “subject? ‘indicate - ‘a 
changé::in the position ‘of the member 
after he was: elected: and:‘that :Art, .192 (1) 
of: the »Constitution :ist'applicableronly-: to 
‘disqualifications .to which.a ‚member. Be- 


comies subject after: he’ s'è életted: a8/such à 


- G.-Y; Bhandare v. E, J.-J? Sequeira (Rao J. C) ` 


‘Tesues 1, 2-and:4 are’ decid- | 


“ùnder S, 81: ‘yéad With2S 
thé Act 


ent’ that:‘even: Sprit’ to the election ` ‘in - 


„there sis ‘a lacuna .in: law- 


~ It. . has-.been-.cdecided’: by «the... 
Sapreme: -Court dn: ‘Election? Commri Vv. . 


and: ‘that’ neither the. ‘Governor: ` ‘nor thè 


Cominissioner: has: ‘jurisdiction .to:inquire | 


into the ‘elected member’s ‘disqualification 
which~- arose: long: before his .election;:The 
learried’ advocate ‘for the first:.resporident 


v. argues’ that ‘in -the . above cited” case:'the | 


Supretiié” Court has’ casually -:mentioned. 
‘that: Arts, 190 ‘(3)"and. 192 -(1). are: ‘applic-- 


ot - able only “to disqualifications toi'which: à 
. member bécomes: subject“after -hé: is ‘elects 
` @dHas “such and that’ that decision?'is:nét 


_binidizig ton. this’: ‘Court. ~ I: am tinable: to 


- apreé- with - his’! argument. .- ! Their. Lord- 


ships- òf- the -Suprėme- Court after con- 
sidering fully“the arguments advanced on 
behalf of the parties had given: -the‘deci=. 


sion and :-this’.:Court.is::bound: by:that.. . 
Ao. my~mind also” Art. 103-of  -° 


decision, - 
‘the ‘Constitution will be applicable: oniy 
if- the’ member:-incurs: thé.-disqualification 
after “he becomes .the: ‘member «of: the 


- Parliament: and. not if he was disqualified). 


to’: be ; chosen. as: member..of the Parlia-| - 
ment; or-he was not qualified: to: berchosen... 
to: fill à seat; in’ the: Parliament.. 


Thé ‘contention - Sf- thë- “petitioner a 
that thefirst? respondent ` was, disqualified - 
to: be’ chosen‘‘as “membér of’-Parliament, 


Ee does: ‘not: contend ' that hé» (first res.” ` 


pondent) ‘“iticurred ‘thet disqualification i 
after: he‘ ‘beedine the. member -of:'Parlia~ , 
ment... Tr view of these facts Art, 103: (1)- 


'. ofthe Constitution - -iš ‘not: ‘applicable ‘and - 


this- Court ` ‘hag jurisdiction “ta ` entertain , 
the election petition’ wa -hàs ‘been filed ` 
a (a) ‘of 
It: “has ‘beer - argued ~ by ‘the 
“¥espond— 
“élient: was: “member ` “of: 


March: 1971. his - 


. the- Lok Sablia.-If hes ‘was 80; this: Court ` 
` ‘Ras, nothing ‘to. do” 
view: of the allegations “in -the- elé¢tion 


‘With it ‘because. in 


petition’ | this ‘Court has: to: ‘decide whe- 


„stħer* -he was’ disqualified. ‘to be 'chogen 


as ‘member: of’ Lok’ Sabha “in ‘the "elett... 
tions * held- iin ‘March, - “A971. 


if it: is- held -that ‘the words “has ‘become” 
usëdi in? Art, -103 *(1)‘ of “thé: Constitü- 
tion mean “only after“ -bécoming ‘member 


- of Parlidment:-there' will ‘be. no! scope tò 


„useat ‘ a” merriber ‘ofthe ‘Parliament who 
was disqualified to’ be chosem as“ reri- ` 
ber and: against.:whose. tinvalid election: .. 
no- election ‘petition: . has . been:::filed, «If. 
.appropriate 
uld be. taken -but:it-icarinot:.:be 
urged; that: -Art,:103' (1) ‘is: appliĉáble? to 
this:-case~ It.iwasipointed, dut‘or:-behalf .-- 
of the first- respondent that 5S:..100- (4). (a) 


of the: Act deals: with:returned. candidate . - 


and so -it-Should<bé held thatvArt, .103:-(1) 
of - the: -Constitution: is ‘applicable: Un« 
doubtedly» Section.:100 -()). {a}: deals. -with 
returned vcandidate : butto: make ‘appli- 
cable -Art:''103: (1) : of - the-.Constitution: it 
must be established - “that. wens: ceang : 


ALR 


‘Tt is said -` 
on’? behalf of: the first réspondént* ‘that ‘: 
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fication was incurred after -election. Elec- 
tion petitions are filed only against re- 
turned candidates and merely because 
Section 100 (1) (a) deals with returned 
candidates it carmot be said that Arti- 
cle 103 (1) is applicable and this Court 
has no jurisdiction. In my opinion this 
Court has jurisdiction to entertain- the 
election petition. Issue No. 1 is ‘decided 
in favour of the petitioner. 

‘Issue No. -2:— This issue was framed 
on the objection raised by the first res- 
pondent that the petitioner was not a 
ecitizen of India,*: The petitioner adduced 
evidence to prove that he is a citizen 
of India. ‘The first respondent ‘did not 
like’ to adduce any evidence “to rebut 
the evidence adduced by the petitioner. 
The petitioner déposed that he was born 
in Goa on 31st August 1922, that till 
1939 he was residing at Mapuca and later 
on he went to Bombay for higher educa- 
tion, that he stayed there till 1961, that 
in 1945 he had obtained Domicile Certi- 
ficate Exh: P.1, that he came to Goa in 
1962: that ‘im 1971 he was nominated~as 
a candidate for Lok Sabha Elections from 
Marmagoa: Constituency, that Exh. P.2 
proves that fact.and that under Art, 5-C 


of the Constitution he is an Indian, The 


only argument advanced on behalf of the 
first respondent is that because the peti- 
tioner did not file his birth . certificate 
it should be held that ‘he is not an Indian. 
The petitioner stated. that he went to 
the Registrar and: he :told.him that the 
necessary . papers relating to the registra~ 
tion of birth. were not available: 
Merely Because birth certificate: has not 
been filed it- cannot be held. that the 
petitioner is not an Indian. -According 
to the petitioner hé was born in Goa 
and from. 1939. till 1961.he was residing 
at, Bombay for higher education. ' The 
petitioner says that since his :birth he 
never- went out of.India.--It is establish- 
ed from Exh, P.1 that the petitioner.was 
born in Goa on 31st. August 1922. It is 
proved that the petitioner is a- citizen 
of India. :Issue No, 2 is decided in. favour 
of the petitioner. The learned advocate 
for the first. respondent. after: both the 
parties advanced their arguments: Said 
that this issue may not:-be decided at 
this stage. I am unable to accept -his 
prayer: because this issue was. framed to 
know whether the petitioner was com- 
petent to file the petition. : 


Issue: No, 4:— The first respondent 
contends that the first. proviso to Pará 2 
of the Goa, Daman and -Diu (Citizenship) 
Order 1962 is ultra vires and in excéss' of 
the powers:conferred by Section 7 of the 
Citizenshir.Ac*. 1955; because Section -7 
gives powers -to the . Central Government 
to notify as.to who shall be ‘the citizen 
of India by “reason of his ‘connection 
‘with the territory which becomes part of 
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India and it does not confer powers to 
declare as to who is not the citizen of 
India in connection with that: territory. 
Para.2 of the Order passed under 8, 7 
is as follows:— 


“Every person who or either of whose 
parents or any of whose grand-parents 
was born before the twentieth day of 
December, 1961, in the territories now 
comprised in the Union Territory of Goa, 
Daman and Diu shall be deemed to have 
become a citizen of India on that day.” 
The first proviso to that Para is as 
follows: — 


_ “Provided ‘that any such person shall 
not be deemed to have become a citizen 
of India as aforesaid if within one month 
from the date of publication of this 
Order in the Official Gazette that person 
makes a declaration in writing to the 

Administrator of Goa, Daman and Diu 
or any other authority specified by him 
in this behalf that he chooses -to retain 
the citizenship or nationality which he 
had immediately before the twentieth 
day of December, 1961.” 


A careful reading of Para 2 of the Order 
and the.first- proviso’ in question ` will 
show that there is no force in the con- 
tention of the first, respondent because in 
Para 2 persons who will be deemed to 
be citizens of India have been mentioned 
and in the first proviso an exception has 
been shown. Merely because a condi- 
tion has been put or an exception has 
been ‘shown it cannot be said that the 
order speaks of the persons who are not 
Indian’: citizens. and does -not speak of 
persons who - are Indian citizens.. In 
Para.2-and:in the first proviso the words 
“deemed, to havé become” have been 
used.- In’ Para .2_it has not been stated 
that every person:who or either of whose 
parents.or any.of. whose’ grand-parents 
was born before 20th December 1961 in 
the territory of Goa. Daman and Diu 
shall be a citizen of India. In that para 
who shall-be..deemed to be an Indian 
citizen..has „been mentioned and excep- 
tion has been shown’ in the first proviso. 
It, cannot be ‘said-that the first proviso. to 
Para 2.is ultra vires, It specifies that per- 
sons..who’ want to retain the citizenship 
or nationality which they had prior to 
20-12-1961 can retain it by making a dec- 
laration- within the specified.period. Sec- 





` tion-9 of the Citizenship Act which deals 


with the: termination of citizenship was 
read: on behalf of the first. respondent and 
it was argued that the proviso relates to 
that Section, but. that argument does not 
appear correct to me. The ‘proviso in 
question is not in excéss of the powers 
conferred by Section 7. Issue No- 4 is 
decided in favour of the petitioner, © 





ae ee 
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a 2e, . Regarding-issue No.: 3. the - Par- 
ties want to adduce evidence, This -issue 


will. be decided after, recording. evidence: 


z Bs ty ar Pereti 


; ‘=: Order” “accordingly. 


AIR 1972. “GOA, TATEN & DIU “u 


ia Tur T OSM RAO, BC. 


` 4-9-1971, 


| (1951), ~ 


ap: a a 


t 


:518, Was cited: ~ 


$ cG. Y, “Bhandare, Petitioner v ' Erasmo 


de Jesus‘ Jack: Sequgita atid: ‘others, eit 


‘poridents. 
‘Wlection "Petm. Now ae of ‘197, 





‘De 


ace agar pee of the People re 
87. 


“The” High ‘Coiirt ‘while’ écinsidecinil 


lsetigi petition’ ünder - the ~ section has — 


gòt a. power. to grant. temporary injune- 

tion, * But aS “election, -pétition. is not. ‘filed 

for. the purposes. mentioned: in Order 39, 

Civil P..C. a temporary.. injunction 

gannot “be” ‘granted. `.. AIR . 1969, SC. 692, 
Zon; ‘AIR: 1963 ‘All 518 Dist, 

. (Paras i and’ 2) 


Cakes. Referred: Chronological ` Paras 


a (1969) AIR*1969°-SC_ 692 -(Vi56)= T7 


1969-2 SCR 1019, . RGM: Padi 


“We 
(1963), ‘AIR 1963 ATI 518 © wv payee ae 
TLR: (1961): 2 an 2 Keena 
“Dayal v.’ Sub - Divisio re ieee 
© Ghatampur Be Feat ae ae em | 
-~ Petitiorier ‘in person’ _B. -Reis “(for 
No. 1). and: L. C: Gama “with” "S. „Baptista 
(for No: 3); for, “Respondents, “ aa hs ie 


-ORDER:— This is.a petition: ‘filed’ ‘toe 





: granting- temporary: injunction - réstrain= 
ing. the: first: :respondent:<from’ -attending E 


the-Lok .Sabha~and: performing his. diities 
‘as. member?.of the ‘uokiSabha,’ till-the’ dis- 


posal. òf. the- election . ‘petition: : The first ` 


respondent filed.’ counter opposing - thé 


petition. . Preliminary.. objection raised’ òn 


his’ behalf-is: that this ‘Court, has‘ no7juris* 
diction “to-:grant® the -temporary “injunc~ 
tion -brayed. for. Im support’ of that: ob- 


jection decision of the: “Allahabad - High ` 
. > Court ‘in: Rameshwat: Dayal v. Sub’Divi= 
: sional. Officer; . Ghatampur, „ATR '1963-"All 


It: was ‘decided?'in “that 


‘case that'Rule 25 of the Us. P. Panchayat 


‘the procedure: 


Raj: Rules lays down that subject’: to- the 


provisions of ‘the’ Act and the: Rules “every ` 


election: ‘petition will be tried ‘by the -Sub- 
Divisional Officer: as nearly as may’ be ‘in 
accordance with ‘the :proceduré applicable 
‘under the Civil: P,- C.: 1908, to the ‘trials 
of the ‘suits, ‘that; the ‘Sub Divisional Offi- 
cer trying. an election ; petition. following 


iP. C for:. the trial of the suits. has. no 
"power -to grant’ “temporary. “injunction, 


LO/AP/G254/71/MNT/AGT : Whe Se SRO 


. = “Grant” ot tenOrery, 2 
5 injunction: A i in ESE ; 


f decision: -of the: |; 


GoW. Pal O n A. 2 E 


uug 


oP. 


laid down. ,in. the. Civil. 


that. injunction is, a matter: -of: power, and: ` 
not of-procedure’ and, that the. language; 
used in Rule 25 of,.the,.U. P.: -Panchayat: 

i Rules;is exactly similar, to ‘that used! 


_in, Section 90.-(2). of the. “Representation ; 


of- ‘the : People . Act -1951:. That, decision ` 
was given :keeping in- view. the. fact. that’ 
Section: .92° of the : ‘Representation: of the: 
People: “Act: conferred certain powers on: 


` the election tribunal in - respect :. of. ‘the: 
discovery . and inspection and enforcing’ 


the, attendance of.. witnesses..etc.” and „if 


` it was held’ that the ‘eléction : ‘tribunal: -had 
been . invested . ‘by, ‘Section, 90- (2), ‘of thes: 


Répreséntation of, the “People “Act all the 


_ powers. conferréd upon the, ‘cotirts iby: the 
: Civil, P..C., “Section 92 of that. Act: would ` 
bë, ‘wholly ‘yedundant.;’ "The .Representa- us 
tion of ‘the People Act 1951. WaS “amended T 
in 1966 and. Section 92 of that Act was .- 
repealed. THe présent.. Section: 87.. of. the 


Representation .of the Péaple Act provides 
that the, High Court stibject., to. the’ pro- 


‘visions of the. Act. and of any rulės: madé 
. thereunder shall try lection petitions as 


néarly , as may’.be in: ‘accordance. with- the 
procedtire: applicable under, the, Code cf 
Civil Procediire’ 1908 to ‘the: trial ‘of, suits. 


When Section .92. has" been, repealed the! 
; Allababad: . High “Court ` 


cited ‘on. behalf i of, ‘the’ ‘first, ;respondent- 
cannot be © “of any, úse to- The 
Supreme Court in.R. M» ‘Seshadii:y yV: G. Vv 


z Pai, AIR. 1969 C692 held:— ;”. 


The power’ of the Civie Coit. 46 


- summon court witnesses is‘ contained ‘in 
Order 16,. Rule 14°-of -the ‘Code: of. Civil . 


Procedure. - “Now:\the Representation -of 


the People Act enjoins that althe powers 
_urider- the -Code.:can::be exercised ‘and all . 
* the procedure :as- far : as may: be’ “applic- 


able to ‘the*‘trial;.of--civil ‘suits: may bé 
followed in*the: trial ‘of: election: “petitions. 
In’ the absence: of .any prohibition coxi- 
tained-:in ; the slaw- the ` -court ~has' thé 


`powet. to summon ‘at court witness’ if it- 
. thinks. ‘that’ the ends’ of ~justice “require 


or that. the case. before:it: needs ‘hat kind 
of: evidence?” -31° 

When: according. to. Séctioa. 87 noted! faboval 
all the powers under the-Civil 
bé* exercised” bythe- election” tribunal -it 
will have..to.be ‘said: that that tribunal 


„has jurisdiction’to grant Tordar in-| - 
. Junction;..: The préliminary: objection rais~ 


ed Dron first respondent ds ‘ovérruled: -' 


ats ” The point: now’ to` ‘be’ determin- 
ed h weha ‘the ‘petition “is fit to ‘be 


- allowed... -The petitioner contends: that ‘he 
filed this. petition-under O. 39.-R. 2; Civil 
-I:'am - unable: to),understand . ‘how - 
“this ~petition “can ‘Come: under’ that Rule. 


Even, if it- .is considered that. the-election 
petition .is .a: suit. it cannot -be , said. that 


. it is-a suit, for restraining. the- respondent. 


or other injury of any <kind.. .. Temporary 


from: committing. any. breach. of- contract, 
injunction under Order: 39.. -Ruler 2 Fad 


z 


A. LB = 


at 


l-P. €, -eanj- ` 
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be granted: only if the: “suit is. forres- 
training the defendant ..from: committing 
breach of contract orjother: injury: of any: 


fox . that. purpose +» andit so- : this petition 


which:is for: granting.the. temporary~in= - 


junction cannot. be: GR 
tion is. rejected.. 


-Thé peti- 
; Petition: cherie 


‘ang i Daa 


Ai sre: “GOA, DAMAN: “&-DIU- 15. 
a WBS E One rg 

ey € M.. RAS, Sei om myn ge te 
a Jaskarsn J agatsingh Chhabra; Peti-= 
tioner v. The Union of India | and Another 
Respondents. -: ai : 

0 Sòbecial‘ ‘Civil: “Appin. No, 16; of. 497, 
D/-"779-197h, 77 


‘Civil P. C: (i908), 
tion of, ‘documents. ., 


te, 


ate 


S. 30. oh Produc: 


J. J. Chiiabra va:Union of. Tidia Ràorg;iC) 
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wanted io know after the. learned advo- 


z cates made the above endorsements-as to 
_ how -the: documents.were relevarit. 
kind.- The ‘election petitioñ was not filed . 


The 
petitioner's learned advocate -then ` stated 
that ‘only. two: documents: were relevant 
‘and filed petition: -přaying“ to bring ‘them 
‘only où record, ` The: respondents’ advo- 
cate opposed“ that ‘petition ‘on: the grounds 
that it jis) mala.-fide,: that the- petitioner 


: cannot withdraw “his: petition dated 28-8- 


1971 which he had filed after inspecting 


` the-records of'this: Court and that it is 


not just to bring on record. only the two 
documents. mentioned by the petitioner. 


-To -my ‘mind the: petitioner is ‘at’ liberty 


to request this’ ‘Courtto bring on record 
only those documents. which he feels re- 
levant. Merely: bécause. the -file.of this 
Court,-. was’. inspected by: :the* “petitioner 
with the permission of:this-Court in the 
presence of the Registrar of” this.:Court 


- and the advocate for the respondents, ‘it, 


Even. though. a petitioner: one tor: 
bringing. :on. record a: particular “numiber - 


of documents it is;open. toxhim to restrict 
his prayer to only some. of them and the 
Court can“order their- production if they 
are found relevant. If thè” non-applicant 
insists on production: of the rest of the 
documents also, without” stating’ that they’ 
- were necessary. for his defence, andthe 
Court does not find them relevant his re~ 
quest will not be. ‘bona: fide’ and"-can': be 

- rejected. re 3°-(Paras* 1; °2) 
-V. S; Jetley. with” sS.” K. Kakodkar, 

; ee Petitioner;:-'S, ‘Baptista_ with L.. C. 


Gama; for Respondents,’ *’ RERS 


ORDER:+. This is a, petition fled by 

the petitiérer’ in- the ;writ,- petition.-.-It 
was filed on. 28-8- 1971- “praying to. summon 
the Registrar’ ‘of this, Court to- bring on 
record ‘through ; ‘him the sixteen documents 
mentioned in it, “Notice. of: it was-given. 
to the respondents -on 30-8-1971, When 
this” petition came. up. before me today 
in the morning. the learned . advocate. ap- 
pearing for the respondents: ‘said “Hig Ex- 
cellency the Lt. Governor; of. Goa, Daman 
‘and Diu “was. ‘out -of. station: -50 : counter 
could not: be filed by the “respondents. ” 
Later on™ “ argurnents in - connection. ; swith 
‘the petition. filed; by the- respondents 
‘under Séction‘'25 of the. Civil P. C: were 
being heard. After the Interval the léarn- 


ed advocate for the respondents filed peti- ` 


tion’ to` bring on record -not -ọnly, the 
sixteen documents mentioned. in the :peti- 
tion dated 28-8-1971. filed; by. the peti- 
tioner. but. also.thrée, more: documents. 
On that petition the ‘learned . advocate: for 
the petitioner endorsed `. “the ‘petitioner 
has no obiection.” “On the petition dated 
28-8-1971 -: “filed ~by - the ~ petitioner .the 
leerned ‘advocate’ for the ‘respondents en- 
dorsed “the respondents have -no. objec 
tion -to ~ this?” application.” This’ Court 
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“are relevant. 


cannot be said that the petitioner is bound 
to bring on record every’. ‘document which 
he ‘saw ‘in that“file." Even if he ‘requests 


‘to bring on retord’allthe documents he 


‘found. in’ the file this Court will’ allow 


His- -prayer only, in’ respect , of -the: docu- 


nents “which: are relevant, . This’ Court 
perused’ ‘the’ contents: ‘of the’ two docu- 
ding to the petitioner 
Those “documents ` „appear 
‘to be, relevant 'so-th'e prayer of the peti- 
tiofier to“bring them® on’ record” is allow- 
‘ed. _ They. be’ brought . ‘on. record, ` 


i 2 "About the petition filed By the 
‘earned. advocate for. the . respondents 


‘today. to bring” on record the documents 


mentioned. in’ that petition, this Court in- 
quire “whether his clients want. to ' bring 
on, ‘record the documents ‘as evidence on 
‘their | ‘behalf. ` He` replied ` that in the in- 
terests ‘of ‘justice they ‘and. the whole. cor- 
Tespondence between this, Court and the 
Government may be. ‘brought’ on record. 


‘He ig not prepared’, to say: that- they . be 


brought’ on’ record as. evidence on behalf 
of his clients”: I am not convinced: from 
‘what he, “stated that all the. documents 
‘which.his clients mentioned. in their peti- 
tion are relevant for’the disposal of the 
writ petition. '-He-stated that for the ‘dis-! ° 
posal ofthe „petition: filed by his, cHents 
under Section’ 25 of the Civil P, C, the 
documents’ may be ‘brought, on record, 
Petition ‚under Section 25. of the Civil 
P. C, has’ been filed’ stating. that there 
was correspondence ‘between ‘this court 
and the Government in cénnection with 


.the termination . of the services -of the 


petitiorier and.in’ view of it, it would -not 
be proper for this Court .to..dispose of 
the -writ „petition. That correspondence 
is not, now in the mind. of this Court. 
The resporidents with the intention ‘to 
have material. to argue. in, ‘support of the 


” petition. filed -by .them- under- Section 25 


of ‘the Civil P, Csshould: not request this 
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- Court to-bring. that’ correspondence - -on 
record, If-they do so.it will have to be; 


gaid that- they are not acting bona fide” 
and they. want -to delay, the disposal. of- 


. the- case. -.The petition filed- by the res- 

pondents- today, to. -bring on: record the 
documents. iis “disallowed, except in res- 
pect of: the -two documents - which -are 


‘ordered -to- be brought ‘on. record on-the. 
‘basis of. the PORE filed: ‘by. the. petitioner : 


today, - xá ae latch 
Sour oa be . Appliéation elected, 


ee ee ee Á! . + 


AIR 1972 GOA, DAMAN & pid KE 
D . (V-59, C 5); 4 TA 
Ta <C M RAO Jee ot ee 
: Mrs.: Shantabai :.Koregaonkar, Appi: 
pr vz. Sadashiv. Ramchandra: an <an> 

„other; "Respondent TH apti 
ee Civil Revn,’ Appin, No, a ‘of agit, 
: D/- 19- 8-1971.. oo 


+n (A) Go 


= Revision petition -~ M: 
. uta Adininistrative Tribu- 
‘nal ‘is ‘not subordinate ` to. Goa,.. Daman 


‘and Diu Judicial Commissioner’s court’ 
“within S.°8 (2) (b). of ‘the. Regulation, or ` 
S.. 115, ‘Civil P. C. and hence revision. ap- | 
“plication: against.. appellate order.. of Ad-- 


. ministrative Tribunal in p ‘under 
Rent Control Act. z -not maintainable — 
. (X-Ref:— Civil P. | 
. 1962 AH ae & AR 1960. Andh Pra 49, 
beues] a, tat eso (Para. 4) 


(B) Coa Dini and“ Diù Judicial 
Cémmissioner’s. ‘Court ‘Regulation: (1963), 
S; 8 (2) (b) —: Revision petition: —, Main- 
tainab ility — Even _though’. in’ appeal 

against order in` Rept Control proceedings 
_ the Administrative “Tribunal incorrectly 
refuses to grant. Stay, 





against such. refusal is not’ maintainable 
: when the Administrative Tribunal. ‘neither 
-acts' without jurisdiction nor in excess of 
‘forisdiction’ nor with matérial irr 
-in exercise of its a reread nor fails to 
exercise the’. jurisdiction” —- - (X- Ref:— 
-Civil P. C. (1908), S; 115). ` ‘(Para 5) 


‘Ciises Referred: . -Chronological . . Paras 


(1962) AIR 1962 All 378- {V 49)= `- 7 
1962 All LJ 387, Lal” Chand. v, bags 
” Bharat‘ Nidhi. Ltd. . & 

(1961) AIR 196i Mad 158 (V 48) 
-1960-2 Mad LJ386, T. N; Govin mudas. : 

` rajulu v. Lakshmi Armali“ : A 

(1960) ‘AIR "1960 Andh Pra" 49°. 

AV 47) = '1959-2 Andh "WR. 264, | 
< Pyyétt Tezno adha Rao’ v Pamarti 
“Venkateswara 

uoa AIR-.1949 Pat 410- (V` 36)=. 

“ 2 Fat LT-280: (FB), ‘Dominion of 


dia-‘v. Hazari Lal . G 
G S „Marathe; „for: Applicant. © ‘ 
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‘Shantabai v. Sadashiv. (Rao J.C) 


Court a 1963 hi 


C, (1908), S. 115). AIR 


revision | petition . 


egularity | 


“Civil P; C. 


- section to- say that ‘a ‘dourt -is Subordinate 
_to this. Court thére ‘must be ‘a “statutory 


A.LR,. 

, ORDER:— This ig - a ‘petition. ‘filed, 
under Section 8 (2) (b) of ‘the Goa, Daman’ a 
and Diu Judicial: -Commissi 
Regulation - 1963 and. other. ‘allied’ provi-- 
sions to revise the: order:dated 31-7-1971 
passed - by the Administrative: Tribunal; , 
Goa, Daman ‘and Diu -at Panaji. i 


2.. Petition. for eviction from ihe’ 
Iéased out shop’ filed by the: first res- 
pondent herein against the petitioner and 
the second respondent herein under Sec- _ 
tion 22 of *the “Rent: Control Act. before ` 


: ue Rent Controller at Panaji was allow- | 
ed by that Controller’: “by ‘his' order dated . i 
:: Against that” order the ` 


23rd: June. 1971. : . 
petitioner herein. ‘preferred appeal to the. 
Administrative. Tribunal and. filed-an ap- 


‘plication . to stay. the: - execution.. of the 


order ` öf” eviction’ ' “passed by; the. Rent k 
Controller. The A ative Tribunal 
by the: order under: fevision ‘stating rea- 


as sons refused to grant ‘stay. “The” peti- 


tioner ‘contends. that the’Administrative 
Tribunal incorrectly :refused to' grant stay 
and that that: ‘order - is:fit-to be: ‘set! ‘aside. , 


2B The, Paint. ig wilether: the. ‘petis 
tion iş maintaina 


ou & As. pér cer 8- (2) o of ‘the 
Goa, Daman, and’ Diu Judicial Commis- `- 
Sioner’s, Court; Regulation (hereinafter ` 
alled: “the Regulation”). this Court ‘can | 
for the irecord “of. any case which ` 
ay ‘been decided by a Subordinate Court - 
and in- which: no appeal lies to this’ Court 
and if it-finds that. the Subordinate<Court . - 
acted without Jurisdiction ‘or failed: to” 
exercise the jurisdiction. vested..in. it or 
acted ‘‘with:: material irregularity’ in « the . 
exercise of its jurisdiction it can ‘pass ap- `. 
propriate ‘orders, “The powers ‘mentioned 
in Sectiori - 8 (2) 6)’ of. the “Regulation 
and. the’: powers’ anioed. in’ Séction 115 
of ‘the Civil-P: C.’are'one and the’samé& 
In’: order; to` ag out whether this peti=-~ 


. ‘tion’ is ‘maintainable the first” ‘and’ fore 


most: ‘point; to be’ detérmined: is ‘whether 
the impugned order has’ been“ passed by 
a -court ‘subordinate to this “Couri; To 
my: mind the ‘Administrative ‘Tribunal’ is 


‘not:-a court’ -subordinate to’ this Court} . 


within: the medning of Section 115 of the| 
“For the © “purposes -of that 


provision. -In Section 3 of ‘the Civil P. q 
the courts: which“ are subordinate’ to ‘the 
. High Court for ‘the purposes.of that Code 


` are ‘méntioned. The Administrative Tři- 
_, bunal is ‘not -one' of ‘those “courts.” In ‘Lal 


Chand’ v. ‘Bharat: Nidhi Ltd’, AIR. 1962 
Al 378 it has been held as follows:~ Se ais 


-.. “Pina: facie. a subordinate ' court 


f within’ the’ meaning of: Section. 115, Civil: . 


P. C, means a court ‘subordinate to the 
High Court in -tbe hierarchy of. courts, 


c Ene Bibunal as such is not a court-in the 


hierarchy of ou Fy 


oner’s ‘Court: et 
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-, “Venkat 
. 49 it has been decided that “it is only. 
courts that are subject to the authority - 


of the High Court that can answer the - 


description of courts indicated in Sec- 


Hon -115, C. P. C. and that section would ` 


not take in tribunals empowered to dis- 
charge quasi-judicial functions ......esssss.sio 
The tribunals in question are not civil 
courts subordinate to the High Court for 
purpose of Section 115 of the Civil P. C. 
and as such their orders cannot be revised 
under that section.” The Administrative 
Tribunal is not subordinate to this Court 
for the purposes of Section 8 (2) (b) of 
the Regulation or Section 115 of the Civil 
P. C. and as such this petition is not 
maintainable. 

5. Even on the ground urged by 
the petitioner that the Administrative 
Tribunal incorrectly refused to grant stay, 
this revision petition is not maintainable 
because the Administrative Tribunal nei- 
ther acted without jurisdiction nor in ex- 
cess of jurisdiction nor with material ir- 
regularity in exercise of its jurisdiction 
nor failed to exercise the jurisdiction. The 
Tribunal had jurisdiction to decide the 
petition filed by the petitioner herein to 
stay the execution of the order passed 
by the Rent Controller, Even if the order 
passed by it is incorrect it cannot be said 
that it acted with material irregularity in 
exercise of its Jurisdiction (vide ‘Dominion 
of India v, Hazari Lal’, AIR 1949 Pat 410 
and ‘IT. N. Govindarajulu v, Lakshmi 
Ammal’, ATR 1961 Mad 158), 

6. The A is dismissed as if 


{gs not maintainab 
Petition dismissed, 
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S. B, Kadam, Applicant v, M/s. 
Venctexa G, C. Azrencar & Co., Res- 
pondent. 

Civil Revn, Appla. No, 25 of 1971, 
D/- 1-9-1971. 

Civil P. C. (1908), O. 38, R. 5 — 
Attachment before judgment — A condi- 
tional order of attachment directing the 
defendant to furnish security is not bad 
in law merely because the defendant was 
not directed to appear and show cause 
why he should not furnish security. AIR 
1969 J & K 22. ReL on. (Para 3) 

Under Order 38, Rule 5 the Court 
can either direct the ‘defendant to furnish 


Referred: Chronological 
(1969) AIR 1969 J & K 22 (V 56)= 
4969 Kash LJ 16, Sm. Vidhya 


O/JO/F165/71/LGC 
1972 Goa, Daman & Diu/2 VI G—26 


Me 
ya 
Li 


a F AS aL pea 


Devi v. Harish Chander ° 3 
8. K. Kakodkar, for Applicant 
ORDER:— The petitioner has. filed 

this petition to revise the following order 

dated 11-8-1971 passed by the” Civil 

Judge, Senior Division, Margao, on a 

petition filed by the ll herein 

under O. 38, .R. 5, Civil P 

“Issue warrant of ait Tet. (sic) 
on the 19th instant. However the defend- 
ant can furnish security to the amount of - 


— 


- Rs, 15,000/-.” 


It is argued on behalf of the petitioner 
that the order under revision is bad in 
law because it was passed without issu- 
ing notice to him to show cause why fie 
should not furnish security and because 
there was no legal evidence to pass it. 

2. The point is whether the peti- 
Hon is fit to be admitted. 

3. It is clear from the order under 
revision that it is a conditional.. order. 
As per that order attachment ‘is to be 
made if security is not furnished. . Under 
O. 38, R. 5, Civil P, C. the court can 
either direct the defendant to furnish se- 
curity or show cause why he should not 
furnish security. When a conditional 
order as in this case has been passed it 
cannot be said that the order is against 
the provisions of O. 38, R. 5, Civil P. C. 
merely because the defendant was not 
directed to appear and show cause why 
he should not furnish security. I am 
supported in my view by the decision of 
the Jammu and Kashmir High Court in 
Smt. Vidhya Devi v. Harish Chander, 
AIR 1969 J & K 22, cited by the Tea ned 
advocate appearing for the revision peti- 
tioner. It has been held as follows in 


— 


“Sub-clause (b) of CL 1 of Rule 5 

gives discretion to the court to issue 
notice to the defendant to show cause 
as to why security gtd not be furnished 
by him. According to the language of 
the sub-clause no legal obligation is cast 
on the court to issue notice to show cause 
in the first ce as the sub-clause 
gives option to the court either to ask 
the defendant to furnish security or to 
appear and show cause as to why such 
security be not furnished.” 
On the ground that notice was not issued 
.to the petitioner to show cause as to 
why the security may not be furnished 
by him it cannot be said that the order 
under revision is against law. If the 
petitioner feels that the material on re- 
cord was not sufficient to pass the order 
‘under revision he can raise that point in 
the trial court and have it decided by 
that court, I find no reason to admit this 
petition; The petition is rejected, 


Petition rejected, 


PR cee 
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x (V 59 C7) ae 
C. M. RAO. J. C. e 


© Jaskaran Jagatsingh Chhabra, Peti- 
tioner v. Union of India and another, 
Respondents. 

Special Civil Appln. No. 16 of 1971, 
D/- 7-9-1971. ‘ 


Constitution of India, Art. 226 — 
Transfer of proceedings — Mere corres- 
pondence between the court ‘and the 
Government concerning the subject-mat- 
ter of the petition, without more, no 
ground for transfer of the pr 
Within Section 25 C. P. C. 


Merely because there was a corres- 
pondence between the court and the Gov- 
ernment concerning the termination of 
service of the writ petitioner and the 
documents produced did not show any 
expression of opinion on the point at 
issue by. the court, the apprehension of 
the opposite party that the court would 
stick to its opinion expressed earlier was 
unfounded and not at all. reasonable. In 
view of this fact, it cannot be 
that the court was not competent to hear 
the writ petition. If the court were 
satisfied that it did express its opinion 
about the point it would certainly have 
itself requested for the transfer of the 
case. (Para 1) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 Guj 277 (V 57) = 
1970 Lab 


IC 1606, Chhotalal 
Vaghjibhai v. Vivekanand Mills . 
` Co, Ltd.. Ahmedabad 1 


(1964) AIR 1964 Guj 139 (V 51) = 
(1964) 5 Guj LR 175, A. S. 
Razvi v. Divisional Engineer Tele- 
graphs. Ahmedabad 

(1959) AIR 1959 SC 308 (V 46) = 
(1959) Supp 1 SCR 319, Gullapalli 
Nageswara Rao v. Andhra Pra- 
_desh State Road Transport Cor- 
poration T 

(1959) AIR 1959 SC 1376 (V 46) = 
(1960) 1 SCR 580,' Somasankara 
Sastry v. State, of Andhra Pradesh T 

V. Š$. Jetley with S. K. Kakodkar, 

for Petitioner; S. Baptista with L. C. 

Gama, for Respondents, 


OEDER:— This is a petition filed 
under Section 25 of the Civil Procedure 
Code by the Union of India and the 
Government of Goa, Daman and Diu, 
respondents in writ petition No. 16/71 
(hereinafter called “the petitioners”). The 
petitioners contend that the writ petition 
should not be heard by this Court for the 
following reasons:— n 


(1) There was correspondence be-. 


tween this Court and the Government of 
Goa. Daman and Diu in connection with 
the termination of the services of the 
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[Pr. 1] © J. J. Chhabra v. Union of India (C. M. Rao J. C.) 


A: LE 
petitioner in the writ petition (herein- 
after called the “respondent”), that in 
that correspondence this Court expressed 
its opinion and that in deciding the writ 
petition this Court may adhere to that 
opinion; and (2) in a local newspaper ‘O 
Heraldo’ it was- mentioned that the ad- 
ministrative officers had taken drastic ac- 
tion against the respondent and the Judi~ 
cial Commissioner should take appro- 
priate action. Lengthy arguments were 
advanced and the decisions reported’ in 
AIR 1959 SC 308 and 1376. AIR 1964 Guj 
139 and AIR 1970 Guj 277 were cited 
on behalf of the petitioners. Various 
grounds were stated in the petition but 
only on the two grounds noted above 
arguments were advanced before me by 
the learned advocate appearing for the 
petitioners. Today the petitions filed by 
the parties to bring on record the cor- 
respondence between this Court and the 
Government in connection with the ter- 
mination of the services of the respond- 
ent were disposed of by this Court and 
permission was given to bring on record 
only two documents which were found 
to be relevant. Those two documents 
were not written by this Court. They 
were written by the Law Secretary to 
this Court. This Court does not remem-~ 
ber what reply it gave to the Governa 
ment and what letters it received from 
the Government. When only two docu- 
ments have been brought on record and 
they do not show any opinion expressed 
by this Court the apprehension of the 
petitioners that this Court would stick on 
to its opinion expressed previously can- 
not be considered reasonable. Request 
was made on behalf of the petitioners to 
bring on record the entire correspondence 
between this Court and the Government 
to strengthen this petition of theirs. This 
shows that the petitioners are not act- 
ing bona fide. They should not create 
grounds for having a case transferred. 
They should assist the Court in doing 
justice. The apprehension of the peti- 
tioners is not at all reasonable. If there 
was some correspondence between this 
Court and the Govt. it will have no effect 
on this case. If something has been writ- 
ten in the columns of ‘O Heraldo’ this 
Court has nothing to do with it. Courts 
are not led away by what is written in 
newspapers. If the respondent wants to 
bring the writings in ‘O Heraldo on re- 
cord necessary orders will be passed after 
considering about their relevancy. At 
this stage learned advocate for the peti- 
tloners .brought to the notice of this 
Court that he had argued that this Court 
is disqualified to hear the writ petition 
because there was correspondence be- 
tween this Court and the Government in 
connection with the termination of the 
services of the respondent. That corres- 
pondence is not on record, This Court is 


~ 


1972. 
not remembering what that correspond- 


ence was. 
cannot be said that this Courtis not 


competent to hear the writ petition. li’ 


Court were to have remembered 
what the correspondence was and if it 
were to have been satisfied that it ex- 
pressed its opinion about the point in 
issue in the writ petition it would have 
itself requested for the transfer of the 
case. There is no cogent reason to 
allow this petition-so it is rejected. The 
learned advocate for the respondent re- 
quested to award costs to his client but 
as it appears that the Government under 
misconception filed this petition his re- 
quest is not accepted. 


Application rejected. 





AIR 1972 GOA, DAMAN AND DIU 19 
(V 59 C 8) 
TITO MENEZES, J. C. 
Manohar Hiru Naik Parulekar, Peti- 
toner v. M/s. Agrawal Minerals (Goa) 
Pvt. Ltd., and others, Respondents. 
Criminal Revn, Appin. No. 9 of 1971, 
D/- 18-2-1972. 


(A) Criminal P. C. (1898), S. 145 (6) 

mo nee — An order under S. 145 (6) 
could be passed only if Magistrate had 
decided that one of the parties was in 
exclusive possession of land in dispute. 
(Para 10) 


(B) Criminal P. C. (1898), S. 145 — 
Dispute about land — Where the res- 
pondent was in possession of a mine 
under an agreement a dispute concerning 
this matter was a dispute in regard to 
land and not regarding a contract — 
Magistrate had jurisdiction under Sec- 
tion 145 to entertain the matter. 

(Para 6) 

Cases Referred: Chronological Paras 
(1960) ATR 1960 Pat 54 (V 47) = 
- 1959 Pat LJR 215, Jagdish Pan- 

dey v. Rameshwar Chaubey 11 

Joaquim Dias, for Petitioner; M. P. 
Shinkre, for Respondent No. 1. - 


` QRDER:— The petitioner, Manohar 
Hiru Naik Parulekar. and the respond- 
ent No. 1, M/s. Agrawal Minerals (Goa) 
Pvt. Ltd. entered into an agreement 
dated 29-10-1969 for raising iron ore in 
a part of the mine “Guelliem Gaval” be- 
longing to the petitioner. The agree- 
ment was for the period of 3 years from 
4-11-1969 to 30-10-1972. A dispute arose 
between the petitioner and the respond- 
ent No. 1. As the dispute was likely to 
cause a breach of the peace, the Sub- 
Divisional Magistrate, Panaji, held pro- 
ceedings under Section 145 of the Cri- 
minal Procedure Code and by his order 


DP/DP/C122/72/VSS/VBB 





Manohar v. Agrawal Minerals (Goa) P, Ltd. 


In view of these facts it. 
“part of the mine “Gulliem Gaval”. 


Shri Dias in the course of his 
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dated 15-3-1971, decided that the res- 
pondent No. 1 was in possession ares 

e 
therefore, declared that the respondent 
No. 1 was entitled to possession of the 
mine until he was evicted from it by 
due course of law and forbade all 
turbance of such possession until such 
eviction. The petitioner went in revision 
to the Sessions Judge, who .made over 
the case to the Additional Sessions Judge, 
sitting at Margao. The Additional Ses- 
sions Judge by his detailed judgment 
running over 28 pages delivered on 12- 
5-1971, not only dismissed the Revision 
Application, but went on further to up- 
hold the order of the Sub~Divisio-‘al 
Magistrate. The petitioner now comes 
before me in revision. 


2. The case of the petitioner is 
that by the said agreement, he engaged 
the respondent No. 1 as an ore raising 
contractor to extract iron ore from ithe 
mine in question; that he had his own 
manager, two clerks and a watchman to 
look after the working of the mine; that 
the mine-was in his possession and the 
respondent No. 1 was in the mine only 
pa his worker; and that he was entitled 

the respondent No. 1 from his 


a ‘and stop his entry into the mine. 


3. The case of the respondent 
No. 1, who was the only respondent who 
contested the petition, is that under the 
agreement of 29-10-1969, he was put in 
possession of the mine for the purpose of 
extracting ore for the period of 3 years 
ending on 30-10-1972; and that therefore 
the petitioner could not oust him from 
pa possession unless by due process of 

wW. , i 


4. It is evident from the case 
of the two parties that both of them 
claim to be in exclusive possession of the 
mine. 


5. Three points were raised by 
arguments, 
namely:— 

: (i) that the dispute was not regard- 
ing land. but regarding contract; 

(ii) that the petitioner and not the 
respondent was in exclusive possession of 
the mine; and 

(iii) that assuming for argument’s 
sake that the petitioner was not in ex- 


-clusive possession, the possession of the 


mine was jointly held by the petitioner 
and the respondent No. 1. 


8. The first point need not detain 
me for long. The jurisdiction of the 
Magistrate to issue an order under sub- 
section (1) and sub-section (4) was chal- 
lenged before the Sessions Court and 
this Court. It was decided that tne 
Magistrate did have jurisdiction to enter- 
tain the matter. Such decision was not 
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possible unless the dispute was in re- 
a to land and not regarding a con- 
a 


7. Regarding the second polnf, 
namely, that the petitioner had the ex- 
clusive possession of the mine, I find that 
the evidence on record is sufficient to 
prove that it was not so. The contract 
itself affords evidence to show that the 
possession of the mine was given to the 
respondent No. 1 for the period from 1- 
11-1969 to 30-10-1972, for the purpose 
of extracting ore. Clause 5 of the agree- 
ment dated 29-10-1969 indicates that the 
contract could not unilaterally be revox- 
ed’ for the period of 3 years. Under 
clause 11 the contractor was authorised 


by the mine owner to use the hutments. 


existing in the mine and also to con- 
struct more, at his own cost, in case 
further accommodation was required for 
the labourers. There is on record a tele- 
gram dated 2-11-1970 sent by the peti- 
tioner wherein the petitioner states that 
the respondent No. 1 is not properly 
working “your (of the respondent No, 1) 
part of the mine” and requesting the res- 
pondent No. 1 to remove his men and 
machinery from the mine. There is in 
this telegram an implied admission that 
the mine in question had been in the 
hands of the respondent No. 1 and was 
being occupied by the men and machi- 


nery belonging to the respondent No, 1. ` 


On 1-11-1970 the petitioner wrote a let- 
ter to the respondent No. 1 stating inter 
alia that when the men of the petl- 
tioner on the mine noticed that there 
was an invasion by the respondent No. 1 
into the remaining portions of the mine 
given by the respondent No, 1 to the 
respondent No, 2 & to one Zarapkar, the 
men of the petitioner ordered the person 
in charge of the mine, on behalf of the 
respondent No. 1, out of the invaded por- 
tion. but the men in charge, on behalf 
of the respondent No. 1, informed the 
representative of the petitioner that they 
had been asked by the respondent No. 1 
to carry out the work in spite of the 
instructions to the contrary given by the 
petitioner. From the written statement 
filed by the petitioner, it is evident that 
the supervisor, the two surveyors and 


the watchman were in charge of the 


entire mining concession to supervise the 
work of all the contractors engaged by 
the petitioner. By his letter dated 22- 
10-1970 the petitioner wrote to the res- 
pondent No. 1 requesting him to see 
that the section of the mine which was 
being worked by the: respondent No, 1 
was maintained according to the rules 
and regulations. The petitioner further 
requested in the said letter that the top 
manager of the respondent No. 1 should 
be deputed to see that the mine 4s 
worked by keeping the faces levelled as 
required by the mining rules so that the 
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petitioner should not receive adverse 
comments from the inspection team, > >- 


8. From this evidence on record, 


‘there can be no doubt that the finding 


of the learned Magistrate, that the res- 
pondent No. 1 was in possession of 
mine at the time of dispute. was cor- 
rect. 


9. Examining the evidence of the 
petitioner, I find from the contract dated 
29-10-1969, from the admissions made by, 
respondent No. 1 in his letter dated T- 
11-1970, addressed to the petitioner, 
namely, that the representative of the 
petitioner would be always present on 

mine and that day to day work 
would be properly regulated and super- 
vised by him, that he had been work- 
ing throughout in the right place with 
due knowledge and permission of the 
petitioner, that every day working was 
done under constant and careful supervi~ 
sion of the petitioner, that the represen- 
tative of the respondent No. 1 never re- 
fused to obey the instructions given by 
the representative of the petitioner and 
that the work has been carried out by: 
the respondent No. 1 according to the 
instructions of the petitioner; and also 
from the written statement of the peti- 
tioner, the affidavits of the petitioner’s 
manager Kashelkar, the petitioners 
supervisors, Chakraverthy and Chan- 
drakant; that there is sufficient -evi~ 
to show that the petitioner was 
in control and on of the 
mine. I have to remark in this connec- 
tion that the Learned Magistrate did 
not appear to have applied his mind to 
the evidence of the petitioner. 


10. My conclusion is that the 
mine was not in possession of anyone 
of the parties in dispute as required by 
sub-section (6) of Section 145 Criminal 
Procedure Code, but in possession of 
both. The petitioner had the possession 
and the general control of the mine 
whereas the respondent No. 1 had the 
possession of the mine for the purpose 
of working it. The learned Magistrate 
could pass an order under sub-section (6) 
only if he had decided that one of the 
parties was in possession of the mine, 
L e. exclusive possession of the mine. 
It cannot be gainsaid that the respondent 
No. 1 cannot exclude the petitioner from 
entering in and being on the mine. In 
this view of the matter, I have to hold 
that the learned Magistrate acted witb- 
out jurisdiction whilst passing his order. 


_ it. I am, however, unable to 
agree with Shri Dias, the Learned Ad- 
vocate for the petitioner, that the. peti- 
tioner had a right to stop the respond- 
ent No. 1 from working in the mine. 
His contention that the respondent No. 1 
was just a worker engaged by him and 
thait as a worker he could be dismissed 
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by the master, cannot hold good, In 
view of the evidence on record. In the 
present case, there was a regular con- 
tract between the petitioner and the res- 
pondent No. 1 for extraction of ore aad 
the petitioner has. placed the respondent 
No. 1 in joint possession of the mine 
for that purpose. He cannot unilateral- 
ly terminate the agreement and ask the 
respondent No. 1 to remove his machi- 
nery. from the mine and his men from! 
the hutments lying on the site and occu- 
pied by the workers of the respondent 
No. 1. I am utterly unable to accept 
the contention of Shri Dias that the pos- 
session of the mine, was not given to 
the respondent No. 1 even for the pur- 
pose of working it and that the respond- 
ent No. 1 was engaged merely as a 
labourer. In any event, if the petitioner 
feels that he has a right to terminate 
the ore extraction contract, he has to 
go to the proper forum to assert his 
right and cannot resort to self help and 
throw the respondent No. 1 out of the 
mine, forcibly. I entirely agree with 
Shri Shinkre and the view taken by the 
learned Judges of the Patna High Court 
in the case reported at AIR 1960 Pat 54, 
on which Shri Shinkre relies, that even 
a servant can be in actual possession for 
the purpose of Section 144 and that he 
has to be evicted by due course of law. 


12. In the circumstances, I hold 
that the Magistrate had no jurisdiction 
to pass an order under Section 145 (6). 
The petitioner is. therefore, entitle to 
succeed. 


ORDER 


The Revision Application is allowed 
The order of the Sub-Divisional Magis- 
trate, Panaji, dated 15-3-1971, is set 
aside. : 


l Revision allowed, 


(ptr the ea 


AIR 1972 GOA, DAMAN AND DIU 21 
(V 59 C 9) 


TITO MENEZES, J. C. 


Mario Falleiro, Applicant v. Princi- 
pal, Loyola High School, Margao and 
others, Respondents. 


Special Civil Appln. No. 21 of 1971, 
D/. 9-2-1972. 


(A) Goa, Daman and Diu Grant-in- 
Aid Code, Rule 94 — Warning for cut- 
tüng grant-in-aid — Authority giving 
whether bound to reduce grant-in-aid. 

It cannot be said that once a warn- 
ing for cutting the grant-in-ald under 
Rule 94 is given the relevant authority 
is bound to reduce the grant-in-aid. Lf 
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the warning has necessarily to be follow- 
ed by the reduction of grant there is 
no point in giving a warning at all A 
warning is a notice to take some action - 
and a threat that action would be taken 
on non-compliance with the notice. A 
notice is obviously given for the pur- 
Pose of affording the party warned a 
chance to give his say and if such party 

any good reason why the grant-in- 
aid should not be reduced the party has 
a right to give such reasons to the 
authority concerned and the authority is 
bound to consider the reasons given, be~ 
fore the aid is actually cut. 


(B) Goa, Daman and 
Aid Code, Rule 94 — Order tnd 
Writ against —. Maintainability. (X-Kef: 


Constitution of India, Art. 226). — 


lAn order to the effect that ff the 
management of a School fails to reinstate 
a teacher or to act as per Rule 74 (2} 
action would be taken against it under 
Rule 94 does not affect the legal rights 


‘of the teacher. The powers given under 
. Rule 94 are not powers given for the 


purpose of enforcing any legal right of 
a school teacher vis-a-vis the manage- 
ment of a school. Assuming that the 
teacher has been wrongfully dismissed 
from the school and has a right to be 
reinstated such right cannot give him a 
legal right to obtain an order from the 
head of the Department reducing the 
grant-in-aid under Rule 94. That being 
so a petition challenging that order is 
not maintainable. AIR 1959 Mad 528 
Distinguished. (Paras 8, 10, 12) 


Cases Referred: Chronological Paras 
(1968) ATR 1968 Andh Pra 98 (V 55) 
= 1967-1 Andh WR 341, Dr. N. 
V. Subba Rao v. Govt. of Andh 
Pradesh 
(1959) AIR 1959 Mad 528 (V 46)= 
1959-2 Mad LJ 136, Issardas Soma- 
mal Lulla v. Collector of Madras 9 


S. K. Kakodkar, for Applicant; S. 
V. Joshi (for No. 1) and Joachim Dias, 
Govt. Pleader (for Nos. 2 & 3). for Res- 
pondents. 


OBRDER:— This is a Special Civil 
application whereby Shri Mario Falleiro 
seeks, by obtaining an appropriate writ 
of this Court, to quash the order of res- 
pondent 3 dated 27-4-1971, by which res- 
pondent 3 expressed the opinion that it 
would meet the ends of justice if the 
respondent 1 pays to the petitioner, as 
compensation, 6 months pay within fif- 
teen days of the receipt of the said 
order and requiring respondent 1 to de- 
posit that amount within a fortnight. 


2. The petitioner was an assist- 
ant teacher in the Loyola High School, 
Margao, On 2-8-1969 the respondent 1 
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wrote a letter to the petitioner inform- 
ing him that the services of the peti- 
tioner have been terminated with effect 
from 2-8-1969 and that six months pay 
as compensation together with allowances 
would be given to him. Thereafter 
some discussions took place between the 
petitioner, his wife and his mother on 
ome side and respondent No. 1 on the 
other and on 10-8-1969 the petitioner 
wrote to respondent 1 informing him 
that he was offering his resignation as 
assistant teacher of the school with effect 
from 31-5-1970 and requesting respond- 
ent 1 to consider that letter as the notice 
that the petitioner was supposed to 
five to him as per regulations in force. 
The petitioner also thanked respondent 
1 for all the consideration shown to him 
during the period of service in the 
school On 12-8-1969 the petitioner 
wrote to respondent 1 that the resigna- 
tion letter of 10-8-1969 was obtained 
from him by duress. On 16-8-1969 the 
petitioner approached the department of 
Education and placed before it the facts 
narrated by me above. On 3-10-1969 the 
Dy. Director of Education replied to the 
letter of the petitioner, stating that the 
Benet was still a member of the 

ff of the school and as such it ‘was 
fel that no action was necessary in the 
matter. 


On 28-4-1970 respondent I wrote to 
the petitioner reminding him that his 
resignation letter would become effective 
on 31-5-1970 and telling him that he 
would be paid salary up to the end of 
summer vacation ending in June, 1970. 
On 1-5-1970 the petitioner lodged a writ- 
tan protest with the principal and wrote 
a letter to the Dy. Director of Education, 
to which he received no reply. On 15- 
5-1970 he wrote another letter to the 
Director of Education. On 17-8-1970 the 
Dy. Director of Education wrote to res- 
pondent 1 informing him that his action 
in not accepting the services of the peti- 
tioner on the basis of the resignation 
which was withdrawn within a week, did 
not seem to be correct. He therefore ad- 
vised respondent 1 either to reinstate the 
petitioner or to act as per Rule 74 (2) of 
the Grant-in-Aid Code (hereinafter re- 
ferred as “the Code”), that is, to termi- 
nate his services: by paying him six 
months salary. It may be stated at this 
stage that six months salary was subse- 
quently offered to be paid by respondent 
1 to the petitioner. That letter was fol- 
lowed by the letter dated 7-9-1970 by 
which the Dy. Director of Education 
wrote to respondent 1 that he regretted 
that his advice was not needed by res- 
pondent 1 and that he therefore request- 
ed respondent 1 to abide by the contents 
of the letter dated 17-8-1970 under the 
pain of action being taken against the 
echod! as per Bule:94 of the Code. 
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On 30-11-1970 the Director of Edu- 
cation again wrote a letter to respondent 
1. The letter states that the Department 
of Education considers the action of res- 
pondent 1 incorrect and that the peti- 
tioner has to be considered as a member 
of the school staff. The Director there- 
fore requested respondent 1 to reinstate 
the petitioner or to act as per Rule 74 
(2) of the Code. Respondent 1 made an 
appeal to the then head of the Depart- 
ment, Shri Barua, against the letter of 
the Director dated 30-11-1970, but the 
appeal was turned down by Shri 
On 6-2-1971 respondent 1 made another 
representation to the present head of the 
Education Department. Shri Kipgen, re- 
questing him to reconsider the decision 
taken by. the Department of Education. 
Shri Kipgen then passed the order dated 
27-4-1971, of which the operative por- 
tion reads as follows:— 


“Therefore to close this protracted 
case and to give some relief to Shri Fal- 
leiro I am of the opinion that it would 
meet the ends of justice if the manage- 
ment pay Shri Falleiro as compensation 
his six months’ pay within fifteen days of 


.the receipt of this order. This amount 


should be deposited in the office of the 
Deputy Director of Education for pay- 
ment to Shri Falleiro.” 


It is this order that the opeAtionet 
now seeks to quash by: the writ applied 
for in this petition. 


3. The first question that is rais- 
ed by the respondent is that the alleged 
order of Shri Kipgen is not an order at 
all and the second is that even if it is 
an order, it is not open to judicial re- 
view. 

4, On reading the alleged order, I 
find that the only operative passage — 
and in this the petitioner is in agree- 
ment with me — is the one reproduced 
by me above. The said passage does not 
contain a clear mandate to respondent 1 
or to the management of the school It 
is stated in the passage that in the opi- 
nion of Shri Kipgen. it would meet the 
ends of justice if the management pays 
Shri Falleiro as compensation his six 
months pay within 15 days on the receipt 
of this order. It is further stated there- 
in that the amount should be deposited in 


the office of the Dy. Director for pay- | 
ment to Shri Falleiro. The phrase “in 
the opinion” and the words “if” and 


“should” cast a doubt about the manda- 
tory effect of the alleged order. The 
order should be clear and unambiguous if 
it was meant to be executed. The mere 
fact that the alleged order was referred 
to as an order does not change its nature. 
Nor has Shri Kipgen stated that the 
amount shall be deposited. What he 
states ig that the amount should be. de- 
posited. This remark made by me re. 
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garding the wording of the order assumes 
importance if we take into consideration 
the fact that the jurisdiction of Shri 
Kipgen to pass a clear and unambiguous 
order which had necessarily to be im- 
plemented, is challenged. 


5. I will assume for arguments 
sake that the alleged order was a regular 
order with executive force and binding 
effect and not merely an advice or a 
compromise formula, and I shall proceed 
on that basis to decide the contention of 
the parties. 


6. Various orders were passed by 
the authorities of the Education Depart- 
ment giving advice and holding out veil- 
ed threats to respondent 1. The last of 
such orders, bearing the date 7-9-1970 
and passed by the Dy. Director of Edu- 
cation, was in my opinion a clear order 
giving a warning to the management of 
the school under Rule 94 of the Code. 
This order of 7-9-1970 given under R. 94 
of the Code was challenged before the 
then head of the department, Shri Barua, 
who rejected the application challenging 
the order. No other order was passed 
by Shri Barua under Rule 94 of the 
Code reducing the grant-in-aid or tak- 
ing any other action under the Code. 
After the warning for cutting the grant- 
in-aid was given respondent 1 made a 
representation entitled by him as “revi- 
sion”, to Shri Kipgen the new head: of 
the department. The warning given on 7- 
9-1970 under R. 94 and later on confirm- 
ed by Shri Barua is in the nature of a 
show cause notice. On this point Shri 
Kakodkar has been fair enough to at 
least tacitly agree with me. Therefore 
the reply to the warning. which is en- 
titled “revision” has to be considered as 
the showing of cause for not proceed- 
ing further under Rule 94 and reduc- 
ing the grant-in-aid. Shri Kipgen, after 
considering the reply to the warning, did 
not proceed to pass an order reducing 
the grant-in-aid under Rule 94 and 
passed the so called “order” which is 
impugned in this appeal. 


It is contended by Shri Kakodkar 
that once a warning is given under 
Rule 94, Shri Kipgen was bound to re- 


the order of reduction 
and that his order was therefore bad in 
law. I do not agree with this conten- 
tion of Shri Kakodkar. Tf the warning 
had necessarily to be followed by the 
reduction of grant, there was no point 
in giving a warning at all A warning 
ig a notice to take some action and a 
threat that action would be taken on 
non-compliance with the notice. A no- 
tice is obviously given for the purpose 
of affording the party warned a chance 
to give his say and if such party has 
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any good reason why the grant-in-aid 
should not be reduced the party has a 
right to give such reasons to the autho- 
rity concerned and the authority is 
bound to consider the reasons given. 
fore the aid is actually cut. 


6-A. Even if we assume that Shri 
Kipgen was bound to reduce the grant- 
in-aid, it is doubtful whether this Court 
could issue an appropriate writ ordering 
poe 2 reduce the grant given to the 
schoo 


Another circumstance that militates 
against the petitioner on this point is 
the one shown by Dr. Lobo. namely. that 
even the warning given on 7-9-1970 
which was a condition sine qua non for 
reducing the grant-in-aid. had been 
given a go-by by the order subsequent 
ly passed by the department of Edu- 
cation on 30-11-1970. In the absence of 
a clear and subsisting warning and in tke 
circumstances of the case, it is under~ 
standable that Shri Kipgen should de- 


cilne to pass an order reducing the 
grant-in-aid. 
' 
f: The impugned order. if at all 


it is an order, was an order against the 
school asking them to deposit an amount 
equal to six months salary of the peti- 
tioner for being paid to the petitioner, 
The jurisdiction of Shri Kipgen to pass 
such order was not challenged by the 
petitioner and I need not go into the 
merits and the validity of the order in 
that respect. 


8 The next contention 


; of Shri 
Joshi and 


Shri Dias is that even if we 


assume that the alleged order of Shri 


Kipgen was a regular order enforceable 
in law and not a mere advice or a com- 
promise formula, the alleged order in no 
way affected the legal rights of the peti- 
tioner. In this reg I am entirely in 
agreement with Shri Joshi and Shri Dias. 
The petitioner was an employee of res- 
pondent 1. The condition of his ser- 
vice and the question of his reinstate- 
ment had to be regulated by the agree- 
ment existing between him and respond- 
ent 1 and the laws relevant thereto. 
The questions of termination of his ser- 
vice and reinstatement were questions| _ 
which would involve his legal rights, 
but such questions could not be enter- 
tained by the Department of Education. 
The powers given under Rule 94 of the 
Code to the Director of Education are 
not powers given for the purpose of en- 
forcing any legal right of a school tea- 
cher vis-a-vis the management of a 
school If the petitioner had any legal 
right to continue in the service of the 
school or of being reinstated in its ser- 
vice such legal rights would give the 
petitioner a remedy otherwise than the 
one pursued by him, 
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It is pertinent to note that In the 
representation made by the petitioner to 
the Education Department neither did ne 
ask specifically for reinstatement or for 
reduction of the grant-in-aid of the 
school. In any event Shri Kipgen did 
not reduce the grant of the school though 
a warning had been given by the’ Dy. 
|Director of Education on 7-9-70 and. later 
on upheld by Shri Barua, the then head 
of the department. By no stretch of 
imagination can the alleged order of 
Shri Kipgen be considered as an order 
affecting any aa i a of Mes ben: 
tioner., Assuming e petitioner 

dismissed 


odkar could not 
show me any provision of law which en- 
titled the petitoner to obtain an order 
from the head of the Department against 
respondent 1 cancelling the order, if any, 
passed by him terminating service of 
the petitioner or for an order reinstat~ 
ling him if he had been wrongfully dis- 
missed. Evidently such provision does 
not exist and it must be for this nea- 
gon that the Department of Education ab~ 
stained from passing any such order de- 
claring the petitioner to be in service 
of the school or ordering the school to 
reinstate him, and chose to proceed under 
the Grant-In-Aid Code to use the only 
remedy available: to them vis-a-vis the 
school and thereby indirectly help the 
petitioner to get the redress of the wrong 
alleged to have been done to him by 
the school. 





of Dr. N. V. Subba Rao v. Govt. of 
Andhra Pradesh, AIR 1968 Andh Pra 98, 
Shri Kakodkar contends that in 
Issuing the writ, if the court is moved 
by a member of the public having no 
personal or particular interest in regard 
to the subject-matter, the matter 
would be one, entirely for the dis- 
cretion of the Court, but if on 

db i peat py he 
party aggrieve y the order. of the 
inferior tribunal, th 
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issue the writ at his Instance. How- 
ever, he states that where the question 
of total or inherent lack of jurisdiction 
of a tribunal ig involved, and the court 
is satisfied that the tribunal has usurped 
jurisdiction which it did not have, the 
court would not hesitate even at the. 
instance of a stranger to issue a writ 
of certiorari. It is urged before me by 
Shri Kakodkar that it is not necessary 
that the right of a party be affected 
or infringed by the impugned order, but 
iti is enough that the person be aggriev~ 
ed by the order. He contends that even 
if the petitioner is not aggrieved and 
he is a total stranger, the court should 
not hesitate to issue a writ of certiorari, 
where the question of total or inherent 
lack of jurisdiction of a tribunal is in- 
volved and that the court is satisfied 
that the tribunal has usurped jurisdiction 
which it did not have. 


I am in agreement with this line of 
argument. What I cannot agree with is 
that in ‘the present case the inferior 
tribunal — according to the petitioner the 
head of the Education Department — 
has passed any order with total or in- 
herent lack of jurisdictlon or that it had 
usurped jurisdiction which it did not 
have. I am also unable to draw the 
distinction which Shri Kakodkar seeks 
to draw between a person aggrieved by 
an order and a person whose rights are 
affected by the order. There can be no 
genuine grievance on the part of any 
ome unless his rights are, in some wayi 
or the other, affected, 


10. It is argued by Shri Kakod-| 
kar that the possibility of the petitioner 
being reinstated by the school under the 
decision of the Director of Education was 
removed by the impugned order and that 
such possibility gave a vested right to 
the petitioner. I fail to understand this 
line of reasoning. No possibility can 
confer a legal right on anyone. The 
possibilities are always more than one. 
It cannot be gainsaid that if there was a 
possibilitv of the petitioner being rein- 
stated under the decision of the Director| 
of Education, there was also the possibi- 
lity of his not being reinstated. If a 
possibility could create a legal right, 
there would be two rights created, one 


‘in favour of the petitioner’ on the 


assumption that the possibility of his 
reinstatement would materialize, and the 
other in favour of the respondent 1 on 
the assumption that the possibility would 
not materialize. The petitioner 

therefore failed to show that he had any 
legal right which was infringed by the 
impugned order. Interference of this 
Court with the order is not warranted. 


11. Shri Kakodkar also impugns 
the order of Shri Kipgen on the ground 
that an application to revise the orden 
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dated 7-9-1970 of the Dy. Director of 
Education had already been considered 
and dlatiideed by the bend of the Depart- 
ment and the second application made 
to Shri Kipgen was improper and Shri 
Kipgen had no jurisdiction to pass an 
order on such application once the pre- 
vious head of the Department had al- 
ready considered and disposed of the 
case. In view of what I have stated 
above, this contention requires no con- 
sideration. 

12. In the circumstances the peti- 
tion is not maintainable and has to be 


ORDER 
The Special Civil Application Is dis- 


Application dismissed, 


eed 


AIR 1972 GOA, DAMAN AND DIU 25 
(V 59 C 10) 
TITO MENEZES, J. C. 

G. Y. Bhandare, Petitioner v. Erasmo 
de Sequeira, Respondent. 

Election Petn, No, 1 of 1971. D/- 5- 
1972. 

(A) Goa, Daman and Diu (Citizen- 
ship) Order (1962) Clause 2 Proviso — 
Declaration under —- Whether presump- 
tion of genuineness can be drawn. 


The declaration made under the 
proviso to the clause is not covered by 
the provisions of Section 80 of Evidence 
‘Act and hence a presumption of its 
genuineness under that section cannot be 
gni (X-BRef:—m Evidence Act (1872), - 

8, 80). (Para 3) 


(B) Evidence Act (1872), Section 92 
s Does not apply to parties. 
The sectia ie: limited toa partys te 
a document. It, therefore, cannot be 
Invoked by a person who is not a party 
to a declaration made under. clause 2 
proviso of Goa, Daman and Diu (Citizen- 
ship) Order, 1962 for preventing the 
maker thereof from producing evidence 
to vary its terms, though the declaration 
Is a matter required by law to be reduc- 
ed to writing in the form of a docu- 
ment with the meaning of that ex- 
pression in the section. (X-Ref:— Goa, 
Daman and Diu (Citizenship) Order, 
1962) Clause 2 Proviso) AIR 1958 SC 
448 Relied on, 
(Paras: 6. 7} 


(C) Evidence Act (1872), Section 92 
e= Evidence concerning document but not 
to vary terms — Whether section attract- 
ed 


Section only excludes oral evidence 
fo vary the terms of a written document 
the validity of which is not in dispute. 
Tt has no reference to a question whe- 


CP/CP/B464/72/MNT/BNP, 


G. Y, Bhandare v. Erasmo (T, 


`~: is sought to.be prod 
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ther the parties agreed to the terms of 
the document set forth in it. It there- 
fore does not apply where an evidence 
uced to prove that 
the declaration’ made under proviso to 
clause 2 of Goa, Daman and Diu (Citizen- 
ship) Order, 1962 was made at the re- 
quest of Special Adviser and hence was 
not valid. (Paras 8, 9) 
Cases Referred: Chronological Paras 
(1966) CA No. 75 of 1966. = 1966 

SC (Notes) 173, Chandi Prasad 

Singh v. Smt, Pilari Biari Bidi 5, 7. 8 


(1958) AIR 1958 SC 448 (V 45) = 


1958 SCR 1384, Hira Devi v. Off- 
cial Assignee of Bombay 

(1936) ATR 1936 PC 70 (V 23) = 
63 Ind App 126, Tyagaraja Muda- 
liyar v. Vedathani 


V. R. Bhandare, for Petitioner; Porus 
reece b Bernardo Reis, for Respond- 
ent No. 1. 


ORDER:— In this application, bear- 
Ing the date 10-11-1971, the petitioner 
states that the respondent has, in his 
written statement admitted a declaration 
made by him on 27-4-1962 of his inten- 
tion to retain Portuguese Citizenship/na- 
tionality; that the respondent hag mere- 
ly contended that the said declaration 
was not legal and valid and that there- 
fore the proviso to clause 2 of the Citi- 
zenship Order dated 28-3-1962 was not 
applicable because the said declaration 
was made at the request of the then 
Special Adviser. Goa. The petitioner 
submits that the sgaid declaration is a 
document, being a record of evidence 
given by the respondent before the 
Senior Superintendent of Police. an offi- 
cer, who was by the Order dated 5-4- 
1962 the Authority to receive declarations 
and has, in acco ce with the said 
Order received the said declaration, that 
under Section 80 of the Indian Evidence 
Act the petitioner is entitled to a pre- 
sumption drawn in his favour by this 
Court that the said declaration is genuine, 
that the. statements made therein are 
true and that the said declaration was 
duly taken. The petitioner further sub- 
mits that the language used in the said 
declaration is plain in itself and applies 
accurately to the facts of the petition. 


2. The petitioner therefore prays 
that under Section 94, Evidence Act the 
respondent may not be given an oppor- 
tunity. to lead evidence to show that 
the declaration was not meant to apply 
to the facts contained therein and that 
an Order be passed under Section 92 of 
the Evidence Act that no evidence of 
any oral agreement or statement be ad- 
mi as between the respondent and 
any other officer present or past of the 
Union Territory of Goa or elsewhere for 
the - purpose of contradicting. varying. 
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adding to or substracting from the con- 
tents of the said declaration. 


Reliance was placed by Shri 
Bhandare. learned advocate for the peti- 
tioner, on Section 80 of the Evidence 
Act which reads as follows:— 


“Whenever any document is produc- 
ed before any Court, purporting to be 
a record or memorandum of the evidence, 
or of any part of the evidence, given 
by a witness in a judicial proceeding or 
before any officer authorized by law 
to take such evidence or to be a state- 
ment or confession by any prisoner or 
accused person, taken in accordance with 
law, and purporting to be signed by any 
Judge or Magistrate, or by any such 
Officer as aforesaid. the Court shall pre- 
sume:— 


that the document is genuine; that 
any -statements as to the circumstances 
under which it was taken, purporting to 
be made by the person signing it. are 
true; and that such evidence, statement 
or confession was duly taken.” 

A plain reading of Section 80 suffi- 
ces to show that the Section has no bear- 
ing whatsoever on the point in ques- 
tion. Section 80 applies to: (i) any 
document .produced before any Court, 
purporting to be a record or memoranda 
of evidence or of any pee of the evi- 
dence given by witness in judicial pro- 
ceedings, or (ii) to a document produc- 
ed before any officer authorized by law 
to take such evidence. or (iii) to a state- 
ment or confession by any prisoner or 
accused person, taken in accordance with 
law and purporting to be signed by any 
Judge or Magistrate, or by any such off- 
cer as aforesaid. The statement dated 
27-4-1962 is not a document produced in 
Court as required by (i); it is not evi- 
dence within the meaning of Section 3 
of the Evidence Act nor is it evidence 
taken by any officer authorized to take 
evidence spoken of by (ii); neither is it 
a Statement of a prisoner or an accus- 
ed person so as to be covered by (iit) 
above. The statement dated 27-4-1962 
does not therefore fall into any of these 
three categories. Section 80 is not at 
all attracted. 


4. The next Section on which the 
petitioner relies is the Section 92 of the 
Evidence Act. The condition 
non for the application of this Section 
is the proving of the statement of 27-4- 
1962. The provisions of Section 92, may, 
if at all come into play after the state- 
ment of 27-4-1962 is proved. Such proof 
has not yet been made, The petitioner 
‘seeks to obtain an Order under Section $2 
of the Evidence Act. that no evidence 
be admitted for the purpose of contra- 
dicting. varying. adding to or subtract- 
ing from the terms of the said declara- 
tion. No application seeking to adduce 
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evidence for the purpose of contradict< 
ing, varying, adding to or subtracting 
from the terms of the statement has 
been made. Section 92 does not speak 
of any Order that can be passed by the 
Court to forestall any action on the parê 
of the respondent before even an attempt 
is made by the respondent to. adduce 
evidence to contradict, vary etc.. the 
terms of the declaration. All that I 
find on record is an application made by. 
the respondent for summoning certain 
persons. It is not clear from that appli- 
cation what evidence those persons who 
were sought to be summoned, will give, 


5. It is argued by Shri Porus 
Mehta learned Counsel for respondent 
No. 1 that what Section 92 debars, is the 
evidence of an oral agreement or state- 
ment as between parties to the docu- 
ment or their representatives in interest 
and not between a stranger to that 
document and a party thereto. He re- 
lies on the decision given by Subba Rao, 
Ramaswami and Shelat. JJ. in the case 
of Chandi Prasad Singh v. Smt. Piari 
Biari Bidi, (C. A. No. 75 of 1964), report-a 
ed at 1966 SC (notes) item No. 173. Shri 
Mehta also relies on AIR 1958 SC 448, 
where their Lordships, after laying down 
that the application of the rule con- 
tained in Section 92 of the Evidence Act, 
is limited to cases as between parties to 
the instrument or their representatives 
in interest. went on to say that this posi- 
tion is made absolutely clear by the pro- 
visions of Section 99 itself and that 
though Section 99 speaks specifically of 
variation, there can be no doubt that 
the right to lead evidence recognized by 
Section 99 would include a right to lead 
evidence not only to vary the terms of 
the document, but to contradict the said 
riled or to add to or to subtract from 

em, 


6. It is contended by Shri Bhan<« 
dare that the decisions relied upon by. 
Shri Mehta. relate to contracts between 
two parties and that therefore they do 
not relate to the present case which is 
regarding a statement containing matter 
required by law to be reduced to writ. 
ing. I cannot agree with Shri Bhandare, 
Section. 92 of the Evidence Act debars 
the admission of evidence, for the pure 
pose of contradicting ete., the terms of 
any contract. grant or other disposition 
of property, or any matter required by, 
law to be reduced to the form of & 
document, as between parties to any sucht 
instrument. It is true that the underling 
ed -words correspond and have clear ree. 
ference to the words contract, grant ox’ 
other disposition of property appearing 
in the beginning of the Section. The an 
plication of the said words to any mat- 
ter required by law to be reduced to 
the form of a document is not so evident, 
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However, Section 92, in this respect. un- 
like Section 91, deals only with those 
matters which the law requires to be 
reduced to the form of a document, and 
which are contracts, grants or other 
disposition of property. This is indicat- 
ed by the words as between the parties 
to_any such instrument which are only 
applicable in case of documents which 
are of a dispositive character. The sub- 
ject-matter of this Section, therefore are 
contracts, grants and other disposition of 
property, whether embodied in document 
by consent of parties or by requirement 
of law, and therefore the words “no evi- 
dence of any oral agreement or state- 
ment shall be admitted as between the 
parties to any such instrument” have re- 
ference both to the words “contract, 
grant or other disposition of property”. 
appearing in the beginning of the Sec- 
tion and to the words “any matter re- 
quired by law, ete”, which follow. In 
the instant case the petitioner is not 
a party to the statement of 27-4-1962. 
All the other respondents including the 
Government have been dropped by the 
petitioner. The petitioner is therefore 
not entitled to resort to the provisions of 
Section 92 even if such provisions were 
otherwise applicable in the present case. 


7. It is urged before me by Shri 
Bhandare that the statement of 27-4-1962 
was a document executed between the 
respondent No. 1 and the Senior Super- 
Intendent of Police and that at any rate 
the respondent No. 1 was for that rea- 
son precluded by the provisions of Sec- 
tion 92, Evidence Act from adducing 
any evidence for the purpose of con- 
tradicting. varying, adding to. or sub- 
tracting from, its terms. This argument 
of Shri Bhandare runs counter to. the 
judgment given by the Supreme Court 
in Chandi Prasad Singh’s case 1966 SC 
(Notes) 173, wherein it was observed by 
their Lordships that Section 92 has no 
application as between a stranger to a 
document and a party thereto. This 
dictum can easily be understood, be- 
cause in proceedings between a party 
and a stranger the party cannot be eston- 
ped. since there would be no mutuality. 


8. Lastly it is contended by Shri 
Bhandare that as the language of the 
statement of 27-4-1962 is plain in it- 


self and it applies accurately to tha 
existing facts, the respondent should, 
under Section 94 of Evidence Act, be 


restrained from giving evidence to show 
that it was not meant to apply to such 
facts. I do not see how Section 94 is 
attracted. There is no attempt on ‘the 
. part of the respondent No. 1 to show 
that the language of the statement of 
27-4-1962 is ambiguous or that it does 
not apply accurately to the existing facts 
What the respondent No. 1 contends is 
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that his real intention whilst making the 
said statement was not to acquire Portu- 
guese Citizenship, and Shri Mehta argues 
on his behalf, relying on Chandi Prasad. 
Singh’s case 1966 SC (Notes) 173 and 
on AIR 1936 PC 70 that it is open for 
the respondent No. 1. notwithstanding the 
provisions of Section 92 of Evidence Act, 
to lead evidence to show what his real 
intention was when he made that state- 
ment. In the first case their Lordships 
of the Supreme Court after distinguish- 
ing between an attempt to show that the 
terms of the contract were different from 
those set out in the instrument, and an 
attempt to show that the contract as set 
out in such instrument was not real con- 
tract between the parties, but was some- 
thing different, held that Section 92 ex- 
cludes oral evidence to vary or con- 
tradict the terms of the contract the 
validity of which is not in dispute, but 
has no reference to the question whe- 
ther the parties agree to contract on the 
terms set out in the document. They con- 
cluded that the High Court was not 
correct in holding that oral evidence 
of the appellant was inadmissible as 
there was no question of altering or con- 
tradicting the terms of the document but 
only of showing that though the. docu- 
ment purported that Kaushal Chand be- 
came the owner, in truth he was not 
and the real owner was the appellant. 
In the Privy Council case the facts were 
as follows:— Vedathanni the widow of 
the deceased Ramlinga who died without 
issue in 1912 instituted a suit against the 
two widows of her husband’s brother 
Somasundara and the adopted son of one 
of the widows claiming to recover arrears 
of maintenance from the time she began 
living separately from her husband’s 
family at the rate of Rs. 10,000/- a year. 
At the request of Somasundara, Veda- 
thanni had agreed to sign a document 
evidencing the undivided status of the 
family. Somasundara proceeded at once 
to have the deed of settlement drawn up. 
There were concurrent findings of the 
lower courts that when the deed was 
presented to her three days after her 
husband’s death she refused to sign it, 
and was only induced to do so two days 
later by representations that it would not 
be acted on. and was only intended to 
provide evidence of the undivided status 
of the family. the existence of which she 
was not unwilling to accept. The main 
question before the Privy Council was 
whether, as contended by the appellants, 
under the provisions of Sections 91 and 
92 of the Evidence Act. oral evidence 
was inadmissible to establish that it had 
been agreed that the deed of settlement 
was not to be acted on, as the docu 
ment was only intended to create evi- 
dence of the undivided status of the 
family. It was held by the Law Lords| 
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of the Privy Council that Section 92 only 
excludes oral evidence to vary the terms 
of the written contract, and has no re- 
ference to the question whether the 
parties had agreed to contract on the 
terms set forth in the agreement. They 
drew up a distinction in point of law, 
namely, that evidence to vary. the terms 
of an agreement in writing is not ad- 
missible, but evidence to show that the 
document was never intended to operate 
as an agreement but was brought into 
existence solely for the purpose of creat- 
ing evidence of some other matter is 
admissible. 


9. When the respondent made an 
‘application on 23-9-1971 for vem 
Shri J, K. Hando, former Special Adviser, 
Goa, and Shri B. R. Patel. Joint Secre- 
tary to the Government of India, Minis- 
try of Home. Affairs, Central Secretariat, 
New Delhi, the petitioner opposed the 
application. Arguments were heard from 
both the parties. My learned predecessor 
stated in his Order dated 7-11-1971 which 


disposes of the contentions of the peti- > 


tioner. that ‘when the contents of para- 
graph 7 of the counter were brought to 
the notice of the learned advocate ap- 
pearing for the petitioner he admitted 
that ‘the evidence of Shri Hando 
|will be corroborative esiceute and Shri 
Hando if necessary may be examined on 
commission’. In his said Order my learn- 
ed predecessor observed ‘when Shri 
Hando’s evidence is considered re- 
levant on the ground that he is 
going to speak about facts mentioned in 
paragraphs 4, 5. and 6 of the written 
statement the evidence of Shri Patel also 
will have to be considered relevant.’ 


10. In the circumstances the ap- 
plication of the petitioner has no sub- 
stance and must be dismissed. Applica- 


tion dismissed. 
- Application dismissed. 
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G. Y. Bhandare, Petitioner v. Erasmo 
de Sequeira, Respondent. 

Election Peta. No. 1 of 1971. D/- 
5-1-1972. 

Goa, Daman and Diu (Citizenship) 
Order (1962) Clause 2 — Acquisition of 
citizenship under the clause — When 
arises, 

For determining whether a person 
bas acquired citizenship of India the 
clause and its proviso must be read toge- 
ther. On such reading it becomes clear 
that a person who makes a valid decla- 
ration under the’ proviso is not deem- 
ed to have become a citizen of India and 
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ALR- 
in such a case a question of reference to 
the Government of India under Sec: 9 (2} 
of the Citizenship Act, 1955 and Rule. 30 
made under the Act, to decide whether 
such person has lost citizenship of India 
does not arise. Where such declaration 
is not valid a reference to the Govern~ 
ment of India necessarily follows. and 
Citizenship Act (1955), Section 9 (2) and 
Rule 30 made under the Act). 

(Paras 7. ið 


V. R. Bhandare, for Pennon Porus 
aaa with Bernardo Reis. for Respond 
en! 


ORDER:— In this application the 
respondent prays that the issue No. 5 
should be referred to the Government of 
India for its decision under Section 9 (2} 
of the Citizenship Act, 1955, (hereinafter 
called the Act) and the Rules made 
thereunder with a directlon that their 
decision be communicated to this Court, 
and that further orders be passed having 
regard to. the decision of the Govern~ 
ment of India. 


2. The respondent submits that as 


‘he was admittedly born in Goa on 22-12. 


1938, he became a citizen of India from 
20-12-1961. He further contends that 
the national status of a subject of an 
annexed territory is a matter for the 
State to decide. and Courts of law can 
have no say in the matter. Both these 
contentions have been raised by the res- 
pondent in his written statement. The 
petitioner opposed the application on the. 
ground that the respondent never acquir- 
ed Indian citizenship and that the ques- 
tion of his losing it does not arise. T 
petitioner therefore argues that this. not 
being a case of loss of Indian citizeriship 
by a person, it cannot be referred to the 
Central Government for decision, and 
that this Court has jurisdiction to decide 
the question. 


3. The question to be decided in 
this application centres around the inter- 
pretation of clause 2 of the Goa, Daman _ 
and Diu (Citizenship) Order 1962, (here- ' 
inafter called the Citizenship Order), and 
of the first proviso to the said clause. The 
clause and its first proviso read as 
follows :— 


“Clause 2:— Every person who or 
either of whose parents or any of whose 
grandparents was born before the twen- 
tieth day of December, 1961, in the terri- 
tories now. comprised in the Union Terri- 
tory of Goa. Daman and Diu shall be 
deemed to have become a citizen of 
India on that day: 


Provided that any such person shall 
not be deemed to have become a Citizen 
of India as aforesaid if within one month 
from the date of publication of this 
Order in the Official Gazette that Hager 
makes a declaration in writing to the 
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Administrator of Goa, Daman and Diu or 
any other authority specifed by him in 
this behalf that he chooses to retain the 
citizenship or nationality which he had 
immediately before the twentieth day of 
December, 1961,” 


4, It is argued by Shri Porus 
Mehta learned counsel for the respond- 
ent’ that clause 2 conferred Indian Citi- 
zenship upon the respondent by reason 
of his birth in this territory before the 
20th of December, 1961 and that the res- 
pondent. shall be deemed to have lost 
the ‘citizenship acquired by him 
clause 2 in case it is proved that he had 
made a valid declaration within the pur- 
view of the first proviso to clause 2. It 
is contended that no such valid declara- 
‘tion was made, but even if it were, the 
‘declaration would merely have the effect 
of making the respondent lose the citi- 
zenship which had already been confer- 
red upon him by clause 2. 


5. There can be no dispute on the 
point that, in case the respondent had 
acquired Indian Citizenship under Cl, 2 
of the Citizenship Order by virtue of his 
birth prior to 20-12-1961. this Court 
would have no jurisdiction to decide 
whether the respondent has lost his 
Indian Citizenship on account of the 
declaration alleged to have been made 
by him on 27-4-1962, if such declaration 
was valid, Once the respondent is held 
to have acquired Indian Citizenship the 
issue relevant for the decision of this 
Election petition would be whether he 
had at any subsequent date lost it. Shri 
Bhandare learned advocate for the peti- 
tioner was fair enough to concede that 
the decision of the question whether a 
person has lost the Indian citizenship had 
to be given by the Central Government. 
As I have already stated, there can be 
no doubt about this proposition of law 
in view of the provisions of Section 9. 
sub-section (2) of the Act read with R. 30 
of the Rules made thereunder. 


6. Shri Bhandare, however, argues 
that the case of the petitioner primarily 
is that the respondent never acquired 
the Indian citizenship and that therefore 
the question of losing it did not at all 
arise, The points raised by the peti- 
tionen in his petition, that in any event 
the respondent has lost the Indian citi- 
zenship in case it was found by the 
Court that he had acquired it. Shri 
Bhandare argues, were points raised by 
the petitioner in the alternative and 
without prejudice to the main point 
namely, the respondent never - ac- 
quired Indian citizenship in view ~of the 
declaration made by him on 27-4-1962 
under the first proviso to clause 2 of th 
Citizenship Order. : 


7. Clause 2 of the said Order sta- 
tes, as rightly argued by Shri Bhandare, 
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nof that a person born in this territory 
prior to 20-12-1961 is a citizen of India 
but that such person shall be deemed_to 


have become a citizen of India. The 
first proviso to clause 2, however, lays 
“down that such person shall not be deem- 
ed to have become a citizen of India as 
aforesaid if he makes a declaration under 


the said proviso. The first proviso does 
not speak of any loss of citizenship by 
a person born in territory before 20- 
12-1961. What the proviso states is 
that the deeming provision of clause 2 
shall have no effect if a declaration is 
made under the first proviso to that 
clause, I am unable to give to the words 
of the said proviso any other interpreta- 
tion except that it acts retrospectively 
and renders null and void ab initio the 
statutory right conferred by clause 2 
upon a person born in this territory be- 
fore 20-12-1961. The words “as afore- 
said” directly connect the words “shall 
not be deemed to have become a citizen 
of India” with the words “shall 
be deemed to have become a citizen 
of India.” It is pertinent to note that 
while in clause 2 the words used are 
“shall be deemed to have become a citi- 
zen of India” the words used in the pro- 
viso are “shall not be deemed to have 
become a citizen of India as aforesaid.” 
The use of such clear words gives no 
room for ambiguity. The inescapable 
conclusion one arrives at after reading 
clause 2 and its first proviso together — 
end to my mind they cannot be sever- 
ed — is that a person who makes a 
valid declaration under the said proviso 
fg not deemed to have become Indian 
citizen on 20-12-1961. 


9. The first proviso goes on to 
say that the declaration therein referred 
to is a declaration that the person mak- 
ing it chooses to retain the citizenship or 
nationality which he had immediately be- 
fore the 20th December, 1961. A per- 
som can retain a right, privilege or sta- 
tus that he possesses and not a right, 
privilege or status that he has already 
lost. Admittedly what a person born in 
Goa, Daman and Diu had prior to 20- 
12-1961 was the Portuguese citizenship. 
If, as argued by Shri Porus Mehta, such 
a person acquires Indian citizenship on 
20-12-1961 and loses it later on when he 
makes a declaration under the first pro- 
viso to clause 2 be could, by making 
such a declaration on a subsequent date 
retain only the Indian citizenship, a citi- 
zenship acquired by him after 20-12-1961. 
This would lead to an absurdity because 
a declaration under the proviso enables a 
person to retain the citizenship which he 
had prior to 20-12-1961. There can be no 
doubt, therefore, that a person ga 
valid declaration under the first proviso 
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to Clause 2 of Citizenship Order does not 
lose the Indian citizenship acquired by 
him, but does not acquire it at all. i 


10. Next it is argued by Shri 
Porus Mehta that even if the construc- 
tion put upon Clause 2 and the first 
proviso to that clause is the one- placed 
by me, the fact that the respondent does 
not admit the declaration of 27-4-1962 to 
be valid makes it incumbent upon this 
Court to refer the entire question includ- 
ing that of the validity of the declara- 
tion, to the Central Government. 
this point also, with respect to. the 
learned counsel, I find myself in dis- 
agreement with him. As I have already 
stated the question whether a reference 
under Section 9, sub-section (2) of the 
Act. read with Rule 30 of the Rules made 
thereunder is to be made to the Central 
Government” depends upon the question 
whether the respondent had at any time 
acquired Indian citizenship. In case no 
Indian citizenship was acquired by the 
respondent under the Citizenship Order 
the question of his ceasing to be an 
Indian citizen and consequently the ques- 
tion of a reference to the Central Gov- 
ernment on the point as to whether 
the respondent had ceased to be an 
Indian citizen, does not arise. The ques- 
tion of - termination of citizenship’ is 
dealt with by the Act in Sections 8 on- 
wards under the heading, “Termination 
of Citizenship” and the question of ac- 
quisition of citizenship is dealt with by 
the Act in Sections 3 onwards under the 
heading “Acquisition of Citizenship”. 
These are indeed two distinct questions. 
The determination of the first one, name- 
ly, that of termination of citizenship is 
placed within the exclusive jurisdiction 
of the Central Government and the juris- 
diction of the Courts in such matters is 
ousted. There is, however, no such ous- 
ter in the question of acquisition of such 
citizenship, the determination of which 
can. be made by the Courts of law. 


11. The question whether a per- 
son has acquired: Indian citizenship or not 
by virtue of the Citizenship Order can- 
‘not be determined by a reference to 
the provisions of the main part of Cl, 2 
alone, of that order, clause 2 being in- 
separable from its provisos. The first 
proviso has to be considered along with 
clause 2° as the acquisition of Indian 
citizenship under clause 2 depends upon 
any declaration made under the first pro- 
viso to that clause. It follows that the 
determination of the validity of a decla- 
ration made under the proviso forms an 
integral part of the process of ascertain- 
ing whether a person has or has not ac- 
quired Indian citizenship under clause 2 
of the Citizenship Order. If while 
determining the question of the validity 
of the declaration I come to the conclu- 
sion that a valid declaration was 
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made under the first proviso of 
clause 2 the words "shall not be 


deemed to have become a citizen of India 
as aforesaid”, occurring in the first pro- 
viso shall have to be given its full effect, 
which is to totally neutralise the effect 
of the words “shall be deemed to have 
become a citizen of India” occurring in 
clause 2. In that event the respondent 
is deemed to have never acquired Indian 
citizenship and therefore no reference to 
the Central Government for determina- 
tion of any question under Section 9 (2) 
read with Rule 30 need be made. ` If 
on the other hand I come to the conclu- 
sion that the alleged. declaration dated 
27-4-1962 is not valid. or if the petitioner 
fails to prove that the respondent never 
was an Indian citizen a reference to the- 
Government of India to determine the 
question whether the respondent had lost 
the Indian citizenship which he acquir- 
ed. must necessarily follow. 

12. In the circumstances this ap- 
plication is dismissed. 


Application dismissed, 
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Polpoto and others, Applicants v. Nil- 
khant Ganba Borkar and another, Res- 
pondents. 


Civil Revn. Appln, No. 34 of 1971, 
D/- 31-12-1971. | 

(A) Limitation Act (1963), Art. 120 
or Limitation under — Commencement 

The period of limitation under item 
120 starts on the day on which the 
parties opposing the deceased party ac- 
quire knowledge of the death of the 
deceased. (Para 6) 


(B) Limitation Act (1963), Art. 120 
—- Limitation under — Applicability. 


Where the suit is disposed of after 
the death of a party. before the expiry 
of limitation for the bringing of his 
representatives on record, the limitation 
prescribed for bringing the representa- 
tives of the deceased on record is not 
applicable at the stage of appeal. The 
suit and appeal are two distinct stages 
for this purpose. The application for 
bringing such representatives on record 
at the stage of appeal is, indeed, an 
application for joining new parties under 
Order 1, Rule 10. ~ (Para 7 


The use of the words “appellant and 
respondent” in addition to the wo 
‘plaintiff and the defendant” in column 3 
of Item 120 indicates that the date of 
the death of the plaintiff or the defend- 
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ant is material for the purpose of the 
suit and the words “appellant and res- 
pondent” are material for the purpose of 
the appeal. By using these two sets of 
words a clear intention can be discerned 
to distinguish the suit-proceeding from 
appeal-proceeding. In case the proceed- 
ings are at the stage of the suit the 
relevant date is the date of the death 
of the plaintiff or the defendant. In 
case the proceedings are in the stage of 
the appeal the relevant date is the 
date of the death of the appellant or the 
respondent. (Para 8) 

Ataide Lobo, for Applicants; M. S. 
Usgaonkar. for Respondents. 


ORDER:— This Civil Revision appli- 


cation is filed against the Order of the 


District and Sessions Judge dated 1-12- 
1971. whereby the application of the 
applicants for joining the heirs of the 
respondent No 1 and for carrying out the 
consequential amendment, was dismissed. 


2. The respondent who was the 
original plaintiff No. 2 and her deceased 
husband, original plaintiff No. 1 filed a 
civil suit against the petitioners and 
prayed for temporary injunction res- 
training them from interfering with the 
suit-property. The application for tem- 
porary injunction was heard on 22-4- 
1971' and the case was fixed for orders 
on 10-5-1971 and thereafter on 31-5-1971 
on which date orders were passed. Mean- 
time on 12-5-1971 the plaintiff No. 1 
died. The fact of the death was not 
known to the petitioners. The petitioners 
filed an appeal against the order of the 
Lower Court granting injunction in 
favour of the plaintiffs. The appeal was 
filed against the plaintiff No. 2 as well 
as against plaintiff No. 1 as the peti- 
tioners had no knowledge that the plain- 
tiff No. 1 had died. This fact was aver- 
red by the respondents in an affidavit 
and was not denied by the plaintiff No. 2. 
The applicants state that they learnt 
about the death of the plaintiff No. 1 on 
14-8-1971 and they immediately proceed- 
ed to obtain the death certificate which 
they in fact obtained on 16-8-1971 and 
on 1-6-1971 they preferred their appeal 
before the District Judge. From the 
certified copy of the death certificate 
which was shown to me by the advo- 
cate for the petitioners I find that the 
death of the plaintiff No. 1 which occur- 
red on 12-5-1971 was registered only on 
3-6-1971. i. e.. 2 days after the appeal was 
filed in the District Court. In view of 
this fact and in the absence of specitic 
denfal by the plaintiff No. 2 that the 
petitioners got the knowledge of the 
death of the plaintiff No. 1 for the first 
time on 14-8-1971 I accept the statement 
of the petitioners in this regard. 

3. After obtaining the  certifiel 
copy of the death certificate on 16-8-1971 
the petitioners made an application to 
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the District Court on 18-8-1971 praying 
that the heirs of the plaintiff No. 1 be 
joined as party-respondents in the ap- 
peal before the District Court and that 
the petitioners be allowed to carry oat 
the consequential amendment. The dis- 
missal by the District Court of that ap- 
plication gave rise to the present Revi- 
sion application, The application was dis- 
missed by the Lower Appellate Court on 
the ground that the application was an 
application for bringing the heirs of the 
plaintiff No. 1 on record and was not 
made within the limitation period of 
90 days provided for that purpose by the 
Limitation Act. 

4. It is argued on behalf of the 
petitioners that the application made 
to the Lower Court on 18-8-1971 
was not an application for bringing 
the heirs of the plaintiff No. 1 on record 
but merely an application under Order 1, 
Rule 10 (2) for joining the heirs as party- 
respondents. The petitioners contend that 
the plaintif No. 1 was not alive at the 
time of the filing of the appeal and that 
therefore the question of bringing his 
heirs on record does not at all arise. It 
is urged before me that at the time of 
the filing of the appeal the plaintiff No. 1 
was no longer a party to the proceedings 
and that on account of his death the heirs 
who had acquired interest in the estate of 
the plaintiff No. 1 had become necessary 
parties to the appeal and had therefore 
to be joined. 

5. Opposing the arguments ad- 
vanced by the advocate for the peti- 
tioners, Shri Usgaonkar has ingeniously 
taken a line of argument which cannot be 
lightly dismissed. He contends that the 
appeal is not a new proceeding but mere- 
ly a continuation of the old proceeding of 
the suit-proceeding and that, therefore, 
the proceeding being the same the real 
question was one of bringing the heirs of 
the plaintiff No. 1 on record of the pro- 
ceedings and not of joining them for the 
first time. ` 

6. Before I proceed to consider the 
arguments advanced by the parties on the 
question as to whether the application in 
question is one for bringing the heirs on 
record or joining new parties to the suit 
I shall on the assumption that the appli- 
cation is an application to bring the heirs 
on record, consider whether such an ap- 
plication is barred by limitation The 
death of plaintiff No. 1 occurred on 12-5- 
1971 and the application in question was 
made on 18-8-1971, more than 3 months 
after the death had occurred. It is con- 
tended on behalf of the applicants that 
the period of limitation under Item 120 
of the Schedule to the Limitation Act 
should not be counted from the day on 
which death had occurred but from the 
day on which the party applying to bring 
the heirs on record got knowledge of the 
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death. Shri Usgaonkar argues that the 
words in the column 3 occurring under 
Item 120 of the Schedule are: 


_: “Time from which period begins to 
run. The date of death of the plaintiff. 
appellant. defendant or respondent, as 

- Case may be.” - 
and that such words leave no margin to 
accommodate the interpretation sought to 
be put on those words by the petitioner. 
However, it seems to me that if such an 
interpretation had been accepted, it would 
lead to startling results in cases in which 
deliberately or otherwise the death of a 


party was kept in secret by the party in- 


terested in not having. the heirs brought 
on record in time so that they might raise 
the defence of limitation. The party who 
did not have-the knowledge of the death 
would in such circumstances be put in 
-serious jeopardy. This leads me to believe 
that the interpretation placed by Shri 
Usgaonkar on the passage quoted above is 
not correct. The words “The date of 
death of the plaintiff, appellant, defend- 
ant or respondent, as the case may be.” 
applies to the heirs or legal representa- 


tives of the plaintiff, appellant, defendant. 


or respondent as the case may be when 
such heirs or . legal representatives have 
the duty of being brought on record or 
the duty of informing the other side about 
the fact of the death. The period of 
limitation under Item 120 therefore starts 
on the day: on which the parties opposing 
the deceased party acquire knowledge of 
the death of the deceased. In view of 
the reasoning adopted by me the applica- 
tion. even if it were an application for 
bringing the heirs .on record, would not 
be barred by limitation although it was 
made after 3 months had elapsed over 
the death of the plaintiff No, 1. 


7. The next point for my deter- 
mination is whether for the purpose of 
the issues involved, the suit and the 
appeal are the same proceeding.’ There 
can be no doubt that generally speak- 
ing. they are. But it cannot be 
gainsaid that they are two distinct sta- 
ges in the same proceeding, carried out 
in, two different Courts. Plaintiff No. 1 
died on 12-5-1971. Admittedly the peti- 
tioners had three months to bring’: the 
heirs on record and they were not bound 
to bring them on record before the 11th 
August, 1971. The suit was disposed of 
on 31-5-1971. After disposal of the suit 
the Lower Court was functus officio and 
no application could be made to that 
Court for bringing the heirs on record. 
Neither could an application be made to 
the Appellate Court for bringing the 
heirs on record before an appeal had 
been filed. Before bringing the heirs on 
record no appeal could be filed against 
the heirs of plaintiff. It had to be filed 
against the plaintiff No. 2 only and there- 
after an application would have to be 
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made to bring the heirs on record. 
Heirs or legal representatives of persons 
who have not been parties to a proceed- 
ing at a certain stage of the proceeding 
cannot be brought on record. At the ap- 
pellate stage the plaintiff No. 1 not hav- 
ing been a party to the appeal — and 
he could not possibly be because he was 
dead — his heirs could not be brought 
on record. The only way out of 

impasse would be to -join -the heirs as 
party-respondents under Order 1. R. 10. 


8. The observations made by me 
fn the previous paragraphs do not fully 
meet the contentions of Shri Usgaonkar 
that the suit and the appeal are one and 
the same proceeding but as I have al- 
ready said, what is material for the 
issues involved is the stage of the pro- 
ceeding and the forum where the parti- 
cular stage is being conducted, This is evi- 
dent from the words “The date of death 
of the plaintiff, appellant, defendant or 
respondent, as the case may be.” appear- 


- Ing in Col. 3 of the item 120 of the Sche- 


dule of the Limitation Act. The use of 
the words “appellant and respondent” in 
addition to the words “plaintiff and the 
defendant” indicates that the date of the 
death of the plaintiff or the defendant is 
material for the purpose of the suit and 
the words “appellant and respondent” are 
material for the purpose of the appeal. 
By using these two sets of words a 
clear intention can be discerned to dis- 
tinguish the suit-proceeding from appeal- 
proceeding. In case the proceedings are 
at the stage of the suit the relevant date 
is the date of the death of the plaintiff 
or the defendant. In case the proceedings 
are in the stage of the appeal the relevant 
date is the date of the death of the appel- 
lant or the respendent. In the appeal 
which was filed in the District Court the 
question of the death of the appellant 
or respondent does not arise because no - 
such death had occurred during the pen- ` 
dency of the sppeal-proceeding. As no 
such death has occurred, strictly speak-~ 
ing, the bar of limitation spoken of under 
item 120 would not at all apply. This 


` result flows from the fact that the ap- 


peal and the suit were considered to be 
the same pr ; 


ORDER 


. The Revision application is allowed. 
‘The Order of the District and Sessions 
Court dated 1-12-1971 is set aside and 
the case is remanded to the Lower Court 
for enabling the applicants to join ihe 
heirs of the plaintiff No. 1 and to carry 
out the consequential amendment. The 
costs to be cost in the cause, 


Case remanded, . 
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AIR 1972 GOA, DAMAN & DIU 33 
(V 59 C 13) 
TITO MENEZES, J, C, 

È Chowgule & Co, Pvt. Ltd. and an= 
other, Petitioner v. Union of India and 
another, Respondents. . 

Special - Civil Appla. No. 27 of t970, 

D/- 29-3-1972 

(A) Goa, “Daman and Diu (Adminis- 
tration) Act (1962), S. 5 (1) — Continu- 
ance of existing laws and their declara- 
tion — Decree and Portaria of Portuguese 

Government stand on same footing as 
any other law in force in India. (X-Ref: 
Constitution of India, Art. 372.) 

When the laws of a merged State are 


adapted by an Act of Parliament, they- 


- become Indian laws for all purposes and 
stand in the same footing as any other 
law in force in India, binding equally on 
the State as well as on the citizens. 


Hence the Decree and Portaria by. 


which a concession was granted to peti- 
fioners by the Portuguese Government 
to set up a Thermo Electric Power 
Station is a valid concession granted by 
Indian laws, binding on the Govern- 
re of India. AIR 1970 SC 1R Dis- 

tinguished; AIR 1967 SC 997 and AIR 
1962 SC 1288 and ATR 1964 SC 1495 and 
ai 1951 SC 318, Followed. . 


(Paras 8, IT, 23) 
(B) Electricity Act (1910), £ S. a h) — 
Licence — Concession granted to peti- 
tioners by Portuguese Government to 
supply electricity — Government of India 
acting for years together in a manner 
consistent with existence of valid and 
legal concession —— Concession must. be 
deemed to be a licence within meaning 
of S. 2 (b). (Paras 17 and 23) 
(C) Evidence Act (1872), S. 115 — 
Estoppel — Petitioners undergoing ex- 
penditure to their prejudice and detri- 
ment acting on the representation of 
Government that they have a valid con- 
cession for supplying electric energy — 
Government acting for years as if they 
recognised and acknowledged the conces- 
sion. granted by Portuguese Government 
— Government cannot say that they have 
not recognised the concession. (X- 
. 15). AIR 1971 SC 1021 and AIR 1968 
So 718; Followed. (Paras 18, 22 and 23) 


Cases Referred: Chronological Paras 
AIR 1971 SC 1021 = (1970) 3 SCR 

854, Century Spg. and Mfg. Co. 

Ltd. v, Ulbasnagar Municipal 

Council f = H9 
(ATR 1970 SC 1430 = (1970) 3 SCR 

208, Choudhary Jawaharlal v, 
_ State of Madhya Pradesh 8 
AIR 1968 SC 718 = (1968) 2 SCR 

366, Union of India v. Anglo - 

Afghan Agencies 19, 20 
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ATR 1967 SC 997 = (1967) 2 SCR 
170, Supdt, and Remembrancer 
of Legal Affairs, West Bengal kA 
Corpn. of Calcutta 8 
(ATR 1964 SC 1495 = (1964) 7 SCR 
174, State of Rajasthan v, Shyam 


SCR 405, E ipood Chandra Deb 

v. State of Orissa Lt - 
(ATR 1961 SC 298 — (1961) I SCR 

957, Madhaorao Phalke y, State 

of Madhya Bharat LL 
‘ATR 1958 SC 816 = 1959 SCR je 

Dalmia Dadri Cement Co. 

Union of India iL 
AIR 1955 SC 504 = (1955) 2 SCR 
Amar Singhji v. State of 

Rajasthan - LL 
AIR 1951 SC 318 = 195I SCR 682, 

State.of Bombay v. F. N. Balsara ur 
(1950) 1 All ER 538 = (1950) 2 KB 

16, Falmouth Boat Construction 

Ltd. v. Howell 19 
{1949) 1 KB 227 = (1948) 2 All ER 

767, Robertson v. Minister of Pen- 


sions 19 
Atul Setalwad. Sr. Advocate with 
S. Y. Rege and S. Tamba, for Petitioners; 
Jaan Dias, Govt. Pleader, for Respon- 
ents 
ORDER :— The petitioners ac ag- 
grieved by the notice of the Govern- 
ment of Goa, Daman and Diu, dated 





- 81-3-1970, whereby the petitioners were 


informed that the Electricity Depart- 
ment of Goa Administration would 


_ undertake the transmission and distribu- 


tion of electric energy in the areas serv= 
ed by the petitioners as the Concession 
that had been given to the petitioners to 
supply electric energy to the Vasco 
Municipality, the Mormugao Port Trust 
and the Goa Railway’ by the former 
Portuguese Government and the condi- 
tions of the said Concession, have not 
been recognised by the Government of 
India after Liberation of the territory. 
The petitioners pray that appropriate 
writs be issued quashing the said notice 
and directing the respondents from in- 
terfering in any manner with the rights 
of the petitioners under the said Conces- 
sion. 

2. On the 9th August, 1958, the 
erstwhile. Portuguese Government pro- 
mulgated the Decree No, 41816 (herein- 
after called the Decree). In the preamble 
of the said Decree it was, inter alia, 
stated that the export of iron ore which 
In 1948 was of the order of 5,000 tons 
had increased in 1957 to over 2,800,000 
tons; that to cope with the ever in- 
creasing export of ore. mechanization of 
handling transport and loading of ore at 
the Harbour had become essential that 
it was agreed in principle with the peti- 
tloners and with “the big Japanese Iron 
and Steel Industries”, that such mechani-« 
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zation and development of Port,’ should 
be done; that multiple negotiations for 
that purpose were carried on; and that 
it was necessary to empower the Gov- 
ernment to enter into the consequential 
contracts, The introductory portion of 
the Decree states: 


“Under the powers conferred by 

the first portion of number two of Arti- 
cle 109 of the Constitution, the Govern- 
ment decree and J promulgate to be ac- 
cepted as law the following.” 
By Article 2 of the Decree, the Govern- 
ment, in exercise of the powers conferred 
by the first part of Base LXXVIII of the 
“Lei Organica do Ultramar” authorised 
the Overseas Minister to grant to the 
petitioners the Concession as per the An- 
mexures 1 and 2 “published together with 
The words “this law” refer 
Article 11 of the An- 
nexure I reads ag follows :— 


“The Company at the request and 
with the approval of the Government 
having already let Chowgule into pos- 
session of an area within the Harbour 
requisite for the establishment of an 
electric power station intended for the 
purpose of supplying power for driving 
and illuminating the mechanical handl- 
ing installation including Quays and 
Berths Numbers 6 and 7 and of supply- 
ing high tension power to the City of 
Vasco-da-Gama and the Mormugao and 
also to the Company’s installations in 
such localities, the Company shall lease 
to the Government the said area at such 
a rental and subject to such terms and 
conditions as may be agreed between the 
Company and the Government provided 
always that the provision of article Two 
as regards the period of lease shall apply 
to. the lease dealt with under this article. 
The production and supply of elec- 
tric power will constitute a public uti- 
lity concession which will be granted by 
the Portuguese Government to Chowgule 
and the: supplying of the Harbour and 
Railway installations and other installa- 
tions belonging to the Company shall be 
carried out on the basis of equitable con- 
tract subject to the approval of the Por- 
tuguese Government. 
: The Portuguese Government agree 
that the Company shall not be under 
any liability pursuant to the terms of 
the Principal Contract and the subsidiary 
Contracts in respect of any failure to 
operate the Harbour or the Railway by 
reason of insufficiency or inadequacy of 
power supplied to the Company by 
Chowgule pursuant to the terms of this 
Article.” 


The word “Company” used in the Decree 
and the Schedules refers to the West of 
India Portuguese Guaranteed Railway 
Company Ltd., also known as W, I. P. 
This Company, registered in England 
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was prior to 1959 in charge of running 
the harbour works and Port at Mormu- 
gao as well as the railway in Goa. 

3. By the Ministerial “Portaria” 
No. 17068, dated 14-3-1959, (hereinafter 
called “the Portaria”), it was provided 
that it shall be binding upon the peti-« 
tioners to supply electric power required 
for operation of the m ical ore hand 
ling plant of the petitioners and also in 
the remaining services of the port.and 
railway at Mormugao and Vasco-da+ 

a. as also the city and port zone, 
through the Municipality. By the said 
Portaria the Government of the Portu- 
guese Republic orders through the Over-~ 
seas Minister, in terms of sub-paragraph 


‘(b) of No. 5 of “Basis” XI of the Organic 


Law for Portuguese Overseas Territories 
and Article 12 of the Regulation approva 
ed by Decree No, 27071 dated the 7th 
October, 1936, that the aforesaid Conces+ 
sion for production of electric power be 
granted to the petitioners under the 
conditions set out in the Portaria. The 


relevant conditions. are contained in 
Articles 1, 2, 5, 8, 11, 18, 15, 16, 17, 19, 21, 
28 and 30, 


4, By Article T the Portuguese 
Government granted to the petitioners 
the Concession of a Thermo-Electric 
Power Station, intended to supply high 
tension electric boast to the petitioners’ 
plant, to the W. I. P. and to the Munici- 
pality of Vasa Gera By Article 2 
the Concession granted was declared to 
be a “Public Utility” and it was further 
declared that the petitioners hold the 
tight of occupying public lands in the 
Mormugao Harbour area for erection and 
maintenance of the Thermal Power Sta- 
tion and its complements. Article 5 
states that the petitioners undertake to 
erect and maintain a Thonnccblectris . 
Power Station with initial installed power 
not less than 2,000 KVA. Article 8 pro- 
vides that in case a common grid was 
established by the Government for the 
general electrification of the territory, 
the petitioners might be compelled to 
interconnect the power station with .such 
general supply after provisions are made 
for adequately safeguarding their legiti- 
mate interests and guaranteeing a just 
remuneration for the investment made 
by them; this Article further provides 
that in case interconnection was im-+ 
practicable or unsuitable, the petitioners 
could close their Power Station and 
would then be entitled to supply their 
consumers with power from the general 
supply at the rates agreed to by the 
Government. Article 11 provides for 
the manner in which the consumption of 
electricity is to be billed. Article 13 
fixes the rates. Article 15 lays. down 
that the revision of rates is to be made 
by Government after consulting a com- 
mittee, one of the members of which 
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should be a representative of the peti- 
- fdonerg and another, a representative of 
fhe consumers, and also after consider- 
ing the opinion of the Government de- 
partment concerned. Article 16 requires 
that the payment for the energy shall be 
effected every month by the consumers 
fin the office of the petitioners at Mormu- 
Rao within a period of 30 days from the 
presentation of the bill it being binding 
on the consumers to effect the payment 
of the amounts billed, even in cases of 
disagreement, though the disagreement 
does not rule out any appeal which, if 
substantiated, would be considered and 
taken into account in the month follow- 
ing the disagreement; it provides that in 
case of default of payment during the 
month following that of consumption, the 
petitioners shell have the right of col- 
lecting interest on the unpaid amounts 
and that if non-payment should continue 
for three months beginning from the last 
‘day of the month to which the bill re- 
lates, the petitioners. on giving to the 
consumer an advance notice of 48 hours 
had the right to suspend the supply until 
tull settlement of such amounts due is 
effected. Article 17 provides that con- 
tracts for supplying électricity to the 
consumers must be executed within the 
framework of the Portaria and must be 
made with the approval of the Governor 
General. Article 19 stipulates that the 
duration of the Concession is to be 30 
years from the date of the publication 
of the Portaria in the official gazette. 
Article 21 gives the Government the 
power to redeem the Concession on ex- 
of 15 years provided compensation 

is paid in terms of the provisions of that 
Article. Article 28 provides that litiga- 
tion of technical nature between the peti- 
tioners and the consumers, in respect of 
the compliance with the provisions of 
the Portaria, shall compulsorily be sub- 
mitted to the Arbitration Inspectorate; it 
also provides that disputes which may 
arise between the petitioners and the con- 
sumers in respect of execution and inter- 
pretation of the Portaria shall be sub- 
mitted first to an arbitration Court con- 
stituted under the provisions of Art. 1565 
of the Civil P. C. and the other Articles 
of that Code following that Article; it 
further provides that one of the mem- 
bers of the arbitration Court must be 
appointed by the petitioners, the other 
by the consumers and the Umpire by 
both and that in the absence of agree- 
ment regarding the appointment of the 
Umpire, the appointment must be made 
by the Chief Justice of the Goa High 
Court. Lastly Art. 30 provides that all 
materials and spare parts necessary for 
the construction of the generating plant 
and its operation, shall be exempted from 


_ customs or fiscal duties. 
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5. The petitioners built the Power 
Station and started supplying electricity 
to the Railways, Port Trust and the 
Vasco-da-Gama Municipality, under the 
Decree and the Portaria. By the Decree 
No, 43517 dated 25-2-1961. the grant in 
favour of the W. I. P. was terminated 
by the Portuguese Government and its 
rights, liabilities and obligations were 
transferred to the “Junta Autonoma dos 
Portos e Caminhos de Ferro do Estado 
de India” (hereinafter called “the Junta”). 
After the “Junta” was formed the peti- 
tloners continued to supply electricity to 
the “Junta” instead of supplying it to 
the W. I. P., On 20-12-1961 this terri- 
tory was liberated by the Government of 
India, but the petitioners continued to 
supply electricity to the consumers of 
Vasco-da-Gama, through the Vasco Muni- 
cipality and to the “Junta”. By the 
order of the Military Governor dated 
29-1-1962. the functions of the “Junta” 
were taken up by an officer appointed by 
the Military Governor under the designa- 
tion of the Port Administrative Officer. 
The petitioners continued to supply elec- 
tricity to the Port Administrative Officer, 
i e.. to the Port and the Railway installa- 
tion administered by him since 29-1-1962. 
The Major Port Trust Act, 1962, was ex- 
tended to this-territory on 1-7-1964 and 
was made applicable to the Port of 
Mormugao. The liabilities and the obli- 
gations of the Port Administrative Officer 
pertaining to the Administration of the 
Port, -were transie reg io w the newly creat- 
ed Port Trust. The Railway administra- 
tion was also taken over by the Govern- 
ment of India. The petitioners continued 
to supply electricity to the Port Trust 
and to the Railway Administration. On 
15-4-1963 the Indian Electricity Act, 1910 
was extended to this territory. The peti- 
tioners continued to supply electricity to 
the Port Trust, Goa Railways, and to the 
Vasco Municipality, after 15-4-1963 and 
ey the date of the filing of this peti- 


6. On 31-3-1970, the respondent 
No, 2. issued the order impugned in this 
petition, which reads as follows:— 


“Your Company had been given a 
licence for the supply of electric energy 
to the Vasco Municipality, the Mormugao 
Port Trust and the Railways by the 
former Portuguese Paster prior to 
liberation under Ministeri Order 
No. 17068 of 14-3-1959. The above con- 
cession issued to you by the former Por- 
tuguese Government and the conditions 
thereunder have not been recognised by 
the Government of India after liberation- 
of this Territory. Hence a notice is here- 
by given to you that the Electricity 
Department of this Administration will 
undertake the transmission and distribu- 
tion of electric energy in the areas being 
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served by your Company with effect from 
5-7-1970 from its own source”. 

T: The petitioners argue that in 
view of Section 5 (1) of the Goa, Daman 
and Diu (Administration) Act, 1962, all 
laws in force in Goa, Daman and Diu on 
20-12-1961 or any part thereof were con- 
tinued in force in this territory, after. 
liberation; that the Decree and the 
Portaria continued to be in force in this 
territory and, that therefore, the Conces- 
gion granted to the petitioners under the 
Decree and the Portaria is a valid Con- 
cession granted by laws which have, by 
Prue of Section 5 (1), become Indian 

ws. 


8. Shr? Dias contends that by the 

- mere fact that the laws in force during 
the Portuguese regime were continued in 
this territory after liberation by Sec- 
tion 5 of the Administration Act, they 
do not become binding on the Govern-+ 
ment unless the Government purported 
to act under those laws, though they may 
become binding on the people of this 
territory. I find it difficult to accept gueh 
a-‘proposition of law, whereby laws which 
have been adopted by our Parliament and 
have thereby become Indian Lews, should 
be binding on the citizens of India, but 
not binding on the Government though 
mo exception in favour of the Govern- 
ment has been made. The contention of 
Shri Dias is that laws continued by Sec~ 
tion 5 of the Administration Act would 
be binding on the Government only if 
the Government has purported to acf 
under those laws. He places reliance in 
the case of Choudhary Jawaharlal v. The 
State of Madhya Pradesh reported at AIR 
1970 SC 1430. I have read the decision 
and I do not see how it helps the argu- 
ment advanced by Shri Dias. What is 
laid down in that decision is that when 
a territory is merged. although a sove- 
reign might allow the inhabitants to re~ 
tain the old laws and customs or under-~ 


take to honour the liabilities and so on, - 


it could not be itself bound by them until 


it purported to act within those laws by. 


bringing to an end the defence of “act of 
State”. In that case, there was no adop- 
tion of laws of the defunct State by our 
Parliament. The sovereign authority had 
merely allowed the inhabitants to retain 
their old laws and customs or perhaps 
undertaken to honour the liabilities and 
so on of the succeeded State, A mere per- 
mission to the inhabitants of the merged. 
territory to retain their old laws can 
easily be distinguished from a mandate 
of Parliament making the old laws, the 
laws of India. When such laws are ad- 
pted by an act of Parliament, they be- 
come Indian laws for all purposes and 
stand on the same footing as any other 
law in force in India. Such laws are 
laws of this territory, binding equally on 
the State as well as on the citizens. The 
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argument of Shri Dias appears to be 
based on a very obsolete rule of construc= 
tion that the king is not bound by a 
statute unless he is expressly named or 
brought in by necessary implication, which 
was accepted by the Privy Council in 
interpreting statutes vis-a-vis the Crown, 
This rule of construction hag been dis+ 
carded by our Supreme Court because 
it is inconsistent and incongruous with 
our present set up. In ATR 1967 SC 997, 
which is relied upon by Shri Setalwad, 
the Supreme Court held that we have 
no Crown and that the archaic rule based 
on the prerogative and perfection of the 
Crown has no relevance to a democratic 
republic as it ig inconsistent with the 
tule of law based on the doctrine of 
equality and introduces conflicts and diss 
crimination.. 


9. It is argued by Shri Setalwad, 
Learned Counsel for- the petitioners, tha§ 
the Portaria having been issued in pura 
suance of-the Decree and, therefore, in 
exercise of the statutory legislative 
power, makes the Concession gnanted by. 
it to the petitioners, a legal Concession 
binding in law. The argument of Shri 
Dias on this point is that the so-called 
Concession ìs not a Concession, but is 
merely a bilateral agreement entered into 
between the petitioners and the erstwhile 
Portuguese Government. It is urged bea 
fore me by Shri Setalwad that the tesi 
whether the Concession granted by the 
Portaria is in fact a Concession or mere+ 
ly a bilateral agreement between tha 
petitioners and the respondents, is the 
effect of the Concession on the third 
party. If the Concession were merely a 
bilateral contract between the petitioners 
and the respondents, it would not affect 
third parties. But in the present case, 
Shri Setalwad argues, the Portaria by, 
which the Concession was granted, afa 
fects persons other than the petitioners 
and the respondents. As instances of the 
binding force of the Portaria on third 
party, Shri Setalwad cites the consumers 
and the agencies that had to purchase the 
power from the petitioners irrespective 
of their volition. the necessity of refers 
ring disputes between the petitioners and 
the third party to arbitration ete. ` 


10. I am unable to accept the con= 
tention of Shri Dias that the Concession 
is merely a bilateral agreement without 
any force of law. There is no doubt that 
the Portaria as well.as the Decree were 
preceded by negotiations and agreements, 
but based on those negotiations and agree, 
ments, a regular and valid Concession was 
granted by the Portuguese Government 
by the Portaria, which undoubtedly was 
issued in pursuance of the Decree and 
in exercise of Statutory power. 

11. In support of his argumen 
Shir Setalwad relies on the case a 
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Promod Chandra Deb v. The State of 
Orissa, reported at AIR 1962 SC 1288, The 
facts in that case were that the Ruler of 
Talcher made a grant of maintenance 
allowance in favour of the petitioner. 
After the merger of Talcher into India, 
the Government of India refused to re- 
cognise the said grant on the ground that 
even if, according to the law applicable 
to the members of the Ruling Family of 
Talcher, the petitioner had a right to 
be maintained, that was a right agains? 
the Rules of Talcher. which is not legal- 
ly enforceable against either the Governa 
ment of Orissa or the Central Govern- 
ment who had not inherited or under~ 
taken any obligations in this behalf and 
also on the ground that the merger agree~ 
ment signed by the Ruler of Talcher did 
mot have any effect of placing an obliga- 
fion on the Government to continue the 
allowances as the grant made in favour 
of the petitioner was not a law. The 
Supreme Court held that the decisions 
fn (1955) 2 SCR 303 = AIR 1955 SC 504; 
1059 SCR 729 = ATR 1958-SC 816 and 
(1961) 1 SCR 957 = ATR 1961 SC 298 
fully support the conclusion that whe- 
ther the act of the former rulers in mak- 
ing the grant partook of the character 
of legislative or executive action. it had 
tthe effect of law and secondly that the 
rules contained in Order 31 of the Rules 
and Regulations of the State of Talcher, 
1937, had the effect of law and had been 
continued in force, in the absence of any 
legislation to the contrary and would be 
existing law within the meaning of Arti- 
cle 372 of the Constitution. Shri Setal- 
wad also relies on the case of State of 
Rajasthan v. Shyam Lal, AIR 1964 SC 
1495 wherein the Supreme Court opined 
that when the new State continued all 
the old laws till they were altered or 
repealed, and there was specific provision 
in each Covenant that the assets and 
liabilities of the Covenanting States were 
to be the assets and liabilities of the 
Union, the new State must have intended 
to respect all the rights flowing from 
laws so continued and assume all liabili- 
ties arising from the existence of those 
laws. Otherwise. the Court held, there 
would be no sense or purpose in cons 
tinuing the old laws till they were alter- 
ed or repealed if the intention was that 
the obligations and liabilities flowing from 
the continuance of the old laws would 
notwithstanding the Covenant not be as- 
sumed by the new State. There is a 
slight distinction between the case be- 
fore me and the case of AIR 1964 SC 
1495. in so far as in the present case 
there is no covenant, but merely a con- 
tinuation of laws. But even in the ab- 
sence of a Covenant, I entirely agree 
with Shri Setalwad that the Portaria 
having been passed by virtue of the 
Decree which ig admittedly an Indian 
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Law has to be given full effect by the 
present Government. In the State of 
Bombay v. F, N, Balsara, AIR 1951 SC 
818, also relied upon by Shri Setalwad it 
was held that an order made by the Pro- 
vincial Government in exercise of the 
power conferred by an Act owes its legal 
efficacy to the Act and therefore in the 
eye of law the Government order has 
the force of law as if made by the Legis- 
dature itself. 


12. ‘The next point raised by Shri 
Setalwad is that assuming without ad=- 
mitting that the Portaria was not binding 
on the respondents, the respondents had, 
by its conduct, impliedly recognised the 
existence of the Concession in favour of 
the petitioners. Four acts are mentioned 
by Shri SetaJwad which go to prove such 
acceptance by conduct. namely. (i) that 
the respondents purchased electricity in 
accordance with the rates laid down in 
the Concession, (ii) that the respondents 
gave exemption of Customs Duty in re« 
lation to the goods imported by the peti~ 
tioners for the purpose of the power 
house, (iii) that when the petitioners ap- 
plied for the revision of rates of electri- 
city in terms of the Concession, the res~ 
pondents replied that such revision was 
under their consideration and (iv) that 
the respondents issued an essentiality 
certificate on the basis that the peti- 
tioners were licensees entitled to supply 
electric energy. 


13. To substantiate his first point 
the petitioners produced receipts of pay~ 
ment of electric bills of various con- 
sumers including the Municipality, Port 
Trust and the Railway. The reply of 
Shri Dias is that though electricity might 
have been purchased by the Municipality, 
the Port Trust and the Railway, accord- 
ing the schedule of rates prescribed by 
the Concession, it was not purchased by 
an officer of the Government so as to 
make the conduct of the officer binding 
on the Government. My attention was 
drawn by Shri Setalwad to the order of 
29-1-1962 passed by the then Military 
Governor, whereby a Port Administrative 
Officer was to take control of the Port 
Trust and the Goa Railway. I am satis- 
fied that.the Port Administrative Officer 
was an officer of the Government and 
any act exercised by him in the digcharge 
of his functions in relation to the Port 
and the Railway was binding on the res- 
pondents. It is further pointed out by 
Shri Setalwad that Section 28 (1) of the 
Indian Electricity Act, places a bar on 
any person to engage in business of sup- 
plying energy except with the previous 
sanction of the State Government and in 
accordance with such ‘conditions as the 
State Government may fix in this behalf. 
Section 41 of the Indian Electricity Act 
provides that whoever, in .contravention 
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of the provisions of Section 28, engages 
in the business of supplying energy shall 
be punishable with fine. etc. According 
to Shri Setalwad the abstention of the 
respondents from prosecuting the peti- 
tioners under Section 41 and the accept- 
ence by the respondents of the supply of 
electricity by the petitioners, indicate 
that the respondents considered the peti- 
tioners as licensees within the meaning 
of Section 2 (h) of the Indian Electricity 
Act. It follows that the purchase of 
electricity by the Port Trust and the 
Railway at the rates prescribed by the 
Concession amounts to an admission of 
the valid existence of the Concession. 

14. The petitioners applied for ex~ 
emption of Customs Duty on certain 
machinery that the petitioners wanted to 
import from foreign countries, on the 
ground that they were entitled to exemp- 
tion under the Concession. The Customs 
. authorities granted them exemption of 
Customs duty for the material and spare 
parts to be imported by the petitioners 
for the maintenance, repairs. improve- 
ment or extension of the Mormugao 
Power Station under Section 25 (1) of 
the Customs Act. 1962. but not under 
the provisions of the Concession. It is 
argued by Shri Setalwad that exemption 
of duty is granted under Section 25 (1) 
only when the goods are necessary in 
the public interest and that the question 
of public interest would not arise unless 
the petitioners were licensed electric sup- 
pliers. In this connection Shri Dias argues 
that the act of the Customs officers does 
mot bind the respondents and that in addi- 
tion to this, the Customs Authorities had 
made it clear that exemption was not 
being granted by the Customs under the 
Concession. 


15. The petitioners applied to the 
respondents for revision of rates of elec- 
tricity under the terms of the Concession 
and the respondents did not reply to 
them that such Concession was not re- 
ecognised by the respondents or that the 
petitioners were not entitled to revision 
of rates under the Concession for the sup- 
ply of electricity. Instead, the Chief 
Electrical Engineer after going through 
the Portaria and other terms of the Con- 
cession, asked for various particulars re- 
garding the rates for supply of electricity, 
by his letter dated 29-7-1967. By his 
letter dated 29-8-1967 the Chief Electri- 
cal Engineer asked the petitioners to send 
one of their representatives to discuss 
the matter of the revision of rates per- 
sonally with him to enable the Electricity 
Department to put up a suitable note to 
the respondents for revision of the peti- 
tioners tariff. The Chief Electrical 
Engineer also requested that the represen- 
tative of the petitioners should bring to 
him, authenticated information regarding 
the rates of fuel oil and lubricant as pre- 
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vailing in the year 1957 at Marmagoa. the 
value of I and C (two letters used in the 
formula for calculation of rates under 
the Concession) as existing on 1957 and 
also the values of I and C right from 
1957 to 1966. The Chief Electrical Engi~ 
neer also requested the petitioners in the 
said letter that the information about the 
prices of fuel oil should be supported 
either by vouchers or certificates . issued 
by Burmah Shell Company. On 18-12- 
1967 as the. petitioners received no reply 
from the-Chief Electrical Engineer, they 
wrote to the Minister for Industries and 
received a reply that the matter was 
under consideration. A similar letter 
written to the Minister of Industries on 
15-2-1968 also met with the same reply. 
It is urged before me by Shri Setalwad 
that the conduct of the respondents in 


. relation to the application of the peti- 


tioners for revision of rates, goes to show 
that they had tacitly accepted the exis- 
tence of the Concession in favour of the 
petitioners to supply electricity. 

1 The petitioners applied for a 
Jicence for import of spare parts of diesel 
engines at Marmugao Power House worth 
Rs. 1,71,362. Foreign exchange is sanc- 
tioned only for the import of machinery 
which is essential for the running of an 
essential industry and which cannot be 
obtained locally.’ The Electrical Inspec- 
tor wrote to the Director of Industries 
and Mines that since the running of ‘the 
Power House of the petitioners without 
interruption was essential for giving bulk 
supply of electricity and power to the 
Vasco Municipality and for the export 
of iron ore, it was recommended that © 
foreign exchange to the tune of Rupees 
1,71,362/- be released to enable the peti- 
tioners to procure the above spare parts 
for running the Power House. In reply 
to the letter of 5-3-1969 written by the 
petitioners to the Deputy Director of 
Foreign Exchange, the Deputy Director 
requested the petitioners to intimate him 
whether they were an Electricity Under- 
taking holding a valid licence from the 
State Government under the Indian Elec- 
tricity Act. The petitioners wrote to the 
Electrical Inspector requesting him to 
issue a certificate that they were licence 
holders for generation of electricity for 
supply to Mormugao Municipality, and 
Mormugao Port: Trust and enclosed in the 
said letters copies of the Concession. In 
the said letter they pointed out that this 
was the first time they were asked to 
produce such a certificate. A reminder 
in this connection was sent to the Chief 
Electrical Engineer on 23-5-1969. The 
Chief Electrical Engineer replied by his 
letter dated 24-5-1969 that he had written 
to the C. W, & P. C. for issuing the im- 
port licence for spares required by the 
petitioners. In the letter of the Chief 
Electrical Engineer to the Director, C. W. 
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& P. C.. the Chief Electrical Engineer 
stated that the petitioners were generat- 
ing electricity at Mormugao Power House 
and supplying it to the Railway, Mormu- 
gao Port Trust and the Municipality of 
‘Vasco-da-Gama. They further stated that 
the licence for supply of electricity was 
granted to them by the former Portuguese 
Government although the petitioners did 
not hold a valid licence issued by the 
Government of Goa. Daman and Diu as 
required for electricity undertakings. On 
13-5-1970 the Government of India sanc- 
tioned to the petitioners foreign exchange 
to the tune of Rs. 1,77,776/- for the im- 
port of spare parts for diesel engine, The 
petitioners imported the spare parts 
worth Rs. 1,77,776/- under the said 
licence. The action of the various depart- 
ments in issuing essentiality certificate, 
import licence and grant of foreign ex~ 
change for such import, indicated, accord- 
ing to Shri Setalwad, that the conduct 
of the respondents was in consonance 
with the admission that a valid licence 
was deemed to have been issued to the 
petitioners under Section 2 (h) of the 
Indian Electricity Act. 


17. Jt is the case of Shri Setalwad 
that even if the four instances of the 
conduct of the respondent given above, 
taken isolatedly, do not constitute a clear 
admission of the Concession, the cumula- 
tive effect of all of them, certainly does. 
There is weight in this contention. For 
years together the respondents have act- 
ed in a manner convincingly consistent 
with the existence of a valid and legal 
Concession given to the petitioners to 
supply electric energy under Part II of 
the Indien Electricity Act. 


18. The last point raised by Shri 
Setalwad in this Special Civil Applica- 
tlon is that the respondents before the 
aforesaid acts clearly represented and 
essured and caused or permitted the 
petitioners to believe that the Decree 
and the Portaria granting the Concession 
was recognised and acknowledged by 
them and that it would be in operation 
and force for the period mentioned in 
the Portaria;.that acting under the afore- 
said representation and belief induced in 
the petitioners, the petitioners imported 
machinery worth about Rs. 1,77, 776/- and 
made various improvements and develop- 
ments of the undertaking and that the 
representations and assurances were in- 
tended to affect the legal relations be- 
tween the parties. In the circumstances, 
Shri Setalwad submits, the respondents 
are estopped and precluded from con- 
tending that the said pete (Concession) 
has not been recognised by them. Ac- 
cording to Shri Setalwad, as a result of 
the said representations and the action 
taken by the petitioners to their preju- 
dice and detriment, an equity arose in 
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favour of the petitioners and that there~ 
fore the respondents are bound by the 
equity to fulfil the obligation arising out 
of the said equity. 


198. Two decisions of the Supreme 
Court are relied upon by Shri Setalwad 
in support of his contention regarding 
ere and equity. The first is the one 
given in Century Spg. & Mfg. Co. Lid. 
yv. Ulhasnagar Municipal Council, AIR 
1971 SC 1021. The facts in that case are 
that the Century Spinning and Manufac+ 
turing Co, Ltd, set up a factory within 
the limits of village Shahad, Taluka 
Kalyan, on a site purchased from the 
State of Bombay and within an -area 
known as the Industrial Area’. No octrof 
duty was payable in respect of the goods 
imported by the Company. Later on the 
Government of Maharashtra included the 
Industrial Area in the area of a Munici~ 
pality. the Company protested. The Gov- 
ernment of Maharashtra then proclaimed 
that the Industrial area be excluded from 
the Municipality jurisdiction. Later on 
they withdrew the proclamation and the 
Industrial Area became part of the Muni- 
cipal area. Relying upon the assurance . 
and undertaking given by the Munici- 
pality regarding certain Concessions, the 
Company claimed that it had extended 
its activities and commenced manufactur-~ 
ing new products by setting up additional 
plant which it would not have done “but 
for the concessions given, assurances and 
representations made and agreement 
arrived at on May 21, 1963”. It was held 
that a representation of an existing 
fact must be- distinguished from a 
representation that something will be 
done in future. The former may, if 
fit amounts to a representation as to 
some fact alleged at the time to be 
actually in existence, raise an estoppel, 
if another person alters his position re- 
lying upon that representation. A Te 
presentation that something will be done 
in future may involve an existing intens - 
dion to act in future in the manner res 
presented. If the representation is acted 
upon by another person it may, unless 
the statute governing the person making 
the representation provides otherwise, 
Tesult in an agreement enforceable af 
law; if the statute requires that the 
agreement shall be in a certain form, no 
contract may result from the representa» 
tion and acting therefor but the law Is 
not powerless to raise in appropriate cases 
an equity against him to compel per- 
formance of the obligation arising out of 
hig representation. Public bodies are as 
much bound as private individuals to 
carry out representations of facts and 
promises made by them. relyifiig on which 
other persons have altered their posix 
tion, to their prejudice. The obligation 
arising against an individual out of his 
representation amounting to a promise 
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- may be enforced ex contractu by a Pon 
son who acts upon the promise; when t 

flaw requires that a contract Saroreetle 
at law against a public body shall be in 
certain form or be executed in the manner 


prescribed by statute, the obligation may ` 


be enforced against it in appropriate cases 
fin equity. The Supreme Court relied on 
ATR 1968 SC 718 and referred oo (1949) 
i KB 227 and (1959) 1 All ER 5 


20. The facts of the ee 
namely, Union of India v, M/s. anal 
Afghan Agencies etec., reported at AIR 
11968 SC 718, relied upon by Shri Setalwad 
are that the Textile Commissioner pub~ 

ed on October 10, 1962, a Scheme 
_ called the Export Promotion Scheme pro- 

viding incentives to exporters of woollen 
goods. By the Scheme as extended. to 
exports to Afghanistan. the exporters 
were invited to get themselves registered 
with the Textile Commissioner for ex- 
porting woollen goods, and it was re+ 
presented ‘that the exporters will be en- 
titled to import raw materials of the total 
amount equal to 100 per cent, of the 
f£o.b, value of the exports. Under 
. Clause 10 of the Scheme the Textile Com- 
missioner had authority, if it was found 
that a fraudulent attempt.was made to 
secure an import certificate in excess of 
the true value of the goods exported. 
to reduce the import certificate. The Res- 
pondents, Anglo Afghan Agencies, ex~ 
ported to Afghanistan in September, 1963, 
woollen goods of the f. o. b, value of 
Re. 5,03,471.73 np. The Deputy Director 
in the office , of the Textile Commissioner; 
_ Bombay issued to the respondents an Im- 


port Entitlement Certificate for Rupees’ 


1,99,459/- only: Representations made to 
various departments and to the Govern 
ment for an Import Entitlement .Certi- 
ficate for the full f. o. b. value of the goods 
exported failed to produce any response. 
The respondents proceeded under Art, 226 
of the Constitution. It was held that where 


a person has acted upon representations: 


made in a Export Promotion Scheme that 
import licences . upto the value of the 


goods exported will be issued, and had 


exported .goods his - claim for import 
licence for the maximum value permis- 
sible by’ the Scheme could not be arbi- 
trarily rejected. Reduction In the amount 
of import certificate may be justified on 
the ground of misconduct of the expor- 
ter in relation to the goods exported, or 
on special considerations such as difficult 
forelgn exchange : position, or other 
matters which have’ a g on the 
general interests of the State. The 
Scheme provided -for grant -of import en~ 
titlement of the value of the goods. ex~ 
ported. Tht Textile Commissioner was, 
therefore, in the ordinary course required 
to grant import certificate for the ful 
value of the goods exported; he could 
only reduce that amount after enquiry 


‘the said notice the respondents 
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contemplated by clause 10 of the Scheme, 
The authority vested in the Textile Com< 
missioner by the rules even though ex 
ecutive in character was from its nature 
an authority to deal with the matter in 
manner consonant with. the basic concept 
of justice and fairplay; if he made an 
order which was not consonant with the 
basic concepts of justice and fairplay his 
proceeding was open to scrutiny and res 
ctification by the Courts) Held further 


‘that even though the case did: not fall 


within the terms of Sec. 15 of the Evi- 

dence Act. it was still open to'a party: 

who had acted on a representation made 

by the Government to claim that the 

Government shall be bound to carry out ` 
the promise made by it, even though the 

promise was not recorded in-the form of 

a formal contract as required by Art. 298 

of the Constitution. 


2L.  īt is argued by Shri Diag that 
fhe petitioners have no right as such to 
supply electricity and that the question 
would then most be a question of com- 
pensation. Even if that be so. the peti- 
tioners are not entitled to Issue the im- 
pugned notice. In fact under Art. 21 
of the Portaria, the Government resery+ 
ed for themselves the right to redeem the 
Concession on expiry of 15 years after 
giving the respondents a notice of one 
year. ‘The respondents could, therefore, 
give such notice to the petitioners in the 
next year and terminate their Conces+ 
sion. Under Art. 8 of the Portaria the 
Government also reserved the right to 
connect the Power Station to a common 
grid of the territory in case such grid 
was established, and, in case such inter- 
connection was impracticable or unsuit« 
able, the petitioners would have to close 
their Power Station. In both cases, how- 
ever, under Art. 21: as well as under 
Art. 8 the respondénts would have to 
pay adequate compensation to the peti- 
tioners: and the case of.the petitioners is 
that it was precisely to avoid such pay- 
ment of compensation that the respond- 
ents are seeking to terminate the Con- 
cession summarily by the notice of 31-3- 
1970 which is impugned in this petition. 


22. Tt is pertinent to- note that în 
admit} - 
that a cence for supply of electric 
energy for 
Mormugeo Port Trust and the . Railway 
had been granted to the petitioners by 
the Portuguese and after having accept- 
ed the existence of such licence and after 
having acted under it for over ten years, 
the respondents chose to inform the peti- 
tioners, by the said notice that the con- 
cession issued to the petitioners and the 
conditions thereunder have not been 
cognised by the Government of In 
after the enon of this territory. 
23. In the circumstances, my con= 
clusions are that a Concession to supply. 
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electric energy was given to the peti-° 
fioners by a Ministerial Order passed 
under a Decree with the force of law. 
which is still in force in this territory 
and that therefore the Concession is valid 
under law and binding on the res+ 
pondents, and that the said Concession is 
deemed, for all purposes, to be . licence 
‘ within the meaning of Section 2 (h) of 
the Indian Electricity ‘Act, 1910, 
ORDER 
The notice dated the 31st March, 
(970, issued by the Secretary to the Gov- 
ernment of Goa, Daman and Diu in the 
Industries and Labour Department, to the 
petitioners is hereby quashed and sef 
aside and the respondents. their officers, 
subordinates, servants and agents are 
directed to forbear from interfering in 
any manner with the rights of the firsf 
petitioner-company under the Portaria 
dated the iéth March, 1959. 
Order accordingly. 
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AIR 1972 ie DAMAN & DIU an 
4) 
TITO MENEZES, J.C. . í 

Uttam Bala Revankar, Petitioner vV; 
W, N. Mathur and others. Respondents. 

Special Civil Appln, No. 43 of 1970, 

-D/- 29-2-1972, 
: (A) Constitution of India, Art. I =» 
Territory, of Goa, Daman and Diu — 
Constitution of India coming in force in 
territory on 20-12-1961 — Effect of, on 
“Lei Organica do Ultramar’, 

The Portuguese Law "Lei Organica ‘do 
Ultramar” is an organic or basic law 
comparable to our constitutional law. On 
coming into force of the Constitution of 
India in the Territory of Goa, Daman and 
Diu on 20-12-1961, the “Lei Organica do 
Ultramar” must be deemed to have been 
repealed. (Para 4) 

_ (B) Defence of India Rules (1962). 
Part XI-A (Gold Control Rules (1963) ) 
m- Applicability of Rules to Goa, Daman 
and Diu — Absence of previous publica- 
tion in Official Gazette of that territory 
e- Effect. 


Base XCI by itself does nof cea 
` fhe publication of any law that had been 
enacted by the Central Government in 
Portugal in the local gazette of Goa, 
Daman and Diu. before it could come in 
force. The Rules promulgated on 9-1- 
1963 would, therefore, apply to Goa, 
Daman and Diu even In the absence of 
previous publication in the Official 
Gazette of that territory. (Para 5) 

' (C) Defence of India Rules (1962), 
Part XI-A (Gold Control Rules (1963) ). 
Rule 126-L (2) — Action taken under, 
by Preventive Officer on 14-1-1964 — 


DP/DP/C123/72/GMJ Sa 


Uttam Bala v. M. N. Mathur 


Goa 41 

Authorization by Collector of Customs — 
ecessity of, 

The -Government of India b y their 


Notification No. F./25/1/63-GSR Ru dated 
5-11-1963 (Item 6) authorised the Pre- 
ventive Officer of Customs Department to 


-seize any gold or packages and so on 


under Rule 126-L (2). Prior to 5-11-1963, 
the offcer corresponding to the rank of 
the Preventive Officer has been autho- 
rised to seize gold by Item 5 of the Noti- 
fication No. F. 7 (26) 63-SB dated 11-1- 
1963. The Preventive Officer who seig- 
ed the gold did not require any other 
authorisation or delegation of authority 
from the Collector of Customs or from 
anyone else. when he took the action 
under Rule 126-L (2) on 14-1-1964. 
(Para 6) 
(D) Defence of India Rules (1962), 
Part XI-A (Gold Control Rules (1963) ), 
Rule 126-L (2) (b) — Customs Act (1962), 
S. 110 (1) and (2) — Gold seized on 25- 
6-1963 under S. 110 (1) — Failure to 
comply with S. 110 (2) — Reseizure on 
14-1-1964 under R. 126-L (2) (b) — Vali- 
dity. (X-Ref:—- Customs Act (1962), Sec- 
tion 110 (1), (2).) 


ere the gold was seized on 25-6- 
11963 under Section 110 (1) of the Cus- 
toms Act and the Customs Authorities 
failed to return it to the petitioner under 
Section 110 (2) after expiry of six months 
from the date of the seizure, then not- 
withstanding this failure the reseizure of 
gold under R. 126L (2) on 14-1-1964 would 
not be illegal if the petitioner had al- 
ready contravened the Rules and render- 
ed his gold liable to confiscation under 
the Rules. (Para 7) 
(E) Defence of India Rules (1962). 
Part XH-A (Gold Control Rules (1963) ), 
Rules 126-M and 126-L — | Confiscation 
of snl — Pre-condition, 


e:only pre-condition for making 

gold Tihs to confiscation under R. 126-M 
is a seizure under Rule 126-L. Seizure 
does not necessarily require entry and 
search. Gold belonging to a person and 
subject of contravention of es can be 
seized in a public place without an 
entry or search. The law does not re- 
quire that the seizure should be made 
ffrom the owner of the gold. (Para 8) 
(F) Defence of India Rules (1962), 
Part XI-A (Gold Control Rules (1963) ). 
R. 126-L (16) — Applicability — Sub- 
rule (18) promulgated on 24-4-1963, thir- 
teen days after contravention of Rules 
was committed by petitioner — Rule in 
Art. 20 of Constitution jis attracted and 
greater penalty cannot to be imposed 
under sub-rule (16) Imposition of 
fine of Rs. 25,000 held illegal and with- 
out authority of law. (X-Ref:— Con- 
stitution of India, Art. 20). AIR 1970 Guj 
108 Relied on. (Para 11) 


(G) Defence of India Rules (1962), 
Part XII-A (Gold Control Rules (1963) ), 
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E. 126-M (6) — Order by Government 
in revision should be speaking order. (X- 
Ref:— Constitution of India, Art. 226). 

Where the order of the Government 
in revision indicates that the detailed rea- 
sons given in the orders of the Collector 
and Administrator were considered and 
adopted by the Government, there was 
no need for the Secretary to the Gov- 
ernment who passed the order to repeat 
those reasons in his own order. The 
order of the Government, therefore, can- 
not be quashed on the ground that it is 
a non-speaking order, (Para 12) 

(H) Defence of India Rules (1962), 
Part XI-A (Gold Control Rules (1963) ), 
R. 126-L. — Seizure under — Suspicion 
as to contravention of Rules. 

There is in the seizure an implied 
suspicion that the Rules had been coa- 
travened. Besides, when the person 
authorised had in terms stated that he 
had “reasons to believe” that the pro- 
visions of Part XI-A of the Defence of 
India Rules, 1962. had been contraven- 
ed he must necessarily have a “susvi- 
cion”, (Para 14) 

(D Constitution of India, Arts. 14 (1) 
and 31 (1) — Order confiscating gold 
under Gold Control Rules, R. 126-M — 
Order held did not infringe fundamental 
rights under Arts. 14 (1) and 31 (1). 

(Para 15) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 Guj 108 (V 57) = 

11 Guj LR 208, Jayantilal Amrut- - 

lal Shodhan v. Union of India 11 

V. S. Jetley, Sr. Counsel with S. V. 
Pikale, for Petitioner; S. Tamba. for 
Respondents. . 

ORDER:— The facts which gave rise 
to this Special Civil Application are as 
follows:— 

The petitioner, Uttam Bala Revankar, 
had acquired in his possession some gold. 
On 9-1-1963 the Gold Control Rules, 1963, 
(hereinafter called “the Rules”) were pro- 
mulgated under the Defence of India Act, 
1962. The Rules required every dealer 
or private individual to make a return to 
the A ator as to the quantity, 
description and other prescribed parti- 
culars of gold in his possession or under 
his control, in accordance with the pro- 
visions contained in the Rules. The peti- 
tioner had, as an individual, to file a re- 
turn under the Rules within one month 
from 9-1-1963, Le.. on. 7-2-1963. The 
petitioner became e licenced dealer on 
7-5-1963. He was also a ‘Karta’ of his 
family. According to the Rules, he had 
to file a return as a dealer on 11-6-1963. 
Accordingly the petitioner filed a return 
on 11-6-1963. However, In the return 
filed by him, the gold seized in this case 
was Not mentioned, 


2 On 24-6-1963, the Customs 
Authorities issued a search warrant to the 
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‘residence of the petitioner. 
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f His house 
was raided on 25-6-1963 pursuant to the 
said warrant and 72 bars of gold weighs 
ing 5,040 tolas valued at Rs. 5,04,000/+ 
were seized under Section 110 (1) of the 
Customs Act (hereinafter called “the 
Act”). The gold was found hidden under 
a hole made in the floor of the house and 
covered by cement. The gold seized was 
kept with the Customs Authorities fon 
over 6 months. No notice informing the 
petitioner that the Customg Authorities 
Proposed to confiscate the gold under Seca 
tion 124 of the Act. was given under 
clause (a) of that section, within 6 months 
from the seizure. Neither was the gold 
returned to the petitioner after the expiry 
of 6 months as required by S, 110 (2). 
Whilst the gold was in possession of the 
Customs Authorities, the person autho 
rised under the’ Rules seized the gold 
under Rule 126-L (2) (b) from the 
Customs Authorities on 14-1-1964. On 
1-2-1964 the Collector of Customg and 
Central Excise issued a notice to the peti-+ 
tioner to show cause why the gold should 
mot be confiscated, ' The petitioner show- 
ed cause by his letter dated 27-6-1964 and 
the Collector of Customg and Central 
Excise, after considering the case in his 
judgment dated 12-1-1985. passed an 
order ‘of even date confiscating the said 
gold under Rule 126-M and also imposed 
a penalty of Rs. 1,50,000/- under R. 126-1 
(16). - The petitioner went in appeal to 

e Administrator, who by his orden 
dated 25-10-1968 allowed the appeal in 
part, confirmed the confiscation and re- 
duced the fine to Rs. 75,000/-. The peti. 
tioner then went in revision to the Ceny 
tral Government and the Secretary to 
the Government by his order dated 8-89- 
1969, allowed the revision application in 
part, confirmed the confiscation of gold. 
and reduced the fine to Rs, 25,000/-. The 
petitioner now comes before me with this 
Special Civil Application, praying for an 
appropriate writ, quashing the said order 


of the Government an 
cies ea t d returning tha 


3. Nine were the points raised b 
Shri Jetley, learned counsel for the ned 
tioner, in the form of issues. The issueg 
will be reproduced by me below as I cons . 
sider them. í 


4. The first Issue Is. whether fs 
Gold Control Rules, 1963. apply to this 
Territory in the absence of previous 
publication in the Official Gazette of this 
Territory notwithstanding Arts 92, 93 and 
95 of the Organic Law. It appears to me 
that the Portuguese Law was mis-quoted 
by Shri J etley. On going through the 
“Lei Organica do Ultramar” which is res 
ferred to as the Organic Law, I find in 
the face of the arguments advanced by. 
Shri Jetley that the relevant provision 
is Base XCI, which reads ag follows—~ 
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“As Ieis e mais diplomas entrarao em 
vigor nas provincias ultramarinas, salvo 
declaracao especial no prazo de cinco dias, 
contados da publicacao no i 
Boletim Oficial, Este prazo aplicase na 
capital da provincia e ma arca do seu con- 
celho. Para o restante territorio o esta- 
tuto de cada provincia podera estabelecer 
prazos mais longos, consoante as distancias 
e os meios de comunicacao”. 


Tt is argued by Shri Jetley that the Gold 
‘Control Rules were not at all published 
in the Official. Gazette of Goa, Daman and 
Diu, and were, therefore, not applicable 
%o this Territory. Shri Tamba contends 
that the “Lei Organica do Ultramar” 
which in 1952 replaced the “Carta 
Organica do Imperio Colonial”. was a law 
of constitutional nature and contained 
only basic provisions of law regulating 
the ambit within which and the manner 
in which the other laws should be enact- 
ed. As the name itself indicates the “Lei 
Organica do Ultramar” and the “Carta 
Organica do Imperio Colonial”, are 
organic or basic laws comparable to our 
constitutional law. The matter’ covered 
by the “Lei Organica do Ultramar” is 
enacted under bases and not under Arti- 
cles or Sections and it does not deal with 
any particular subject of legislation, but 
lays down general principles. I accept 
the contention of Shri Tamba that on 
coming into force of the Constitution of 
India in this Territory on 20-12-1961 the 
“Lei Organica do Ultramar” must be 
deemed to have been repealed. 


5. . Base XCI provides that any law 
or diploma shall come into force in the 
Overseas provinces which was the desig- 
mation given to the colonies when the 
“Lei Organica do Imperio Colonial” was 
replaced by the “Lei Organica do Ultra- 
mar”, within 5 days from their publica- 
tion in the Boletim Oficial (Government 
Gazette). No reference is made to the 
Government Gazette of the Overseas pro- 
vinces though each province, including 
Goa, Daman and Diu, had its own Gov- 
ernment Gazette besides the Government 
Gazette of Portugal, in the same manner 
in which we at present have Government 
Gazette of Goa, Daman and Diu and the 
Gazette of India. Therefore. Base XCI 
by itself does not require the publication 
of any law that had been enacted by the 
Central Government in Portugal in the 
local gazette of Goa, Daman and Diu, 
before it could come in force. I am un- 
able to accept the contention that the 
Gold Control Rules promulgated on 9-1- 
1963, were not in force in Gog at the 


time the gold was seized under the Rules. 


on 14-1-1964. The Rules, therefore, ap- 
ply to the present case. 

6. The second issue is whether the 
fetter of authorisation of the Preventive 
Inspector dated 14-1-1964 (Exh, A) ig in 
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conformity with Rule 126-L (2) in ab- 
sence of delegation of power of seizure 
by the Government of India to the Col- 
lector of Customs, and whether the sub- 
delegation by the Collector in favour of 
the Preventive Inspector is valid. This 
issue does not at all arise. In. the pre- 
sent case, there was no need of a letter 
of authorisation, giving powers to the 
officer to seize gold under the Rules, The 
Government of India by their Notifica- 
tion No. F.25/1/63-GSR(1) dated 5-11-1963 
(item 6) authorised the Preventive Offi- 
cer of Customs Department to seize any 
gold or packages and so on under R. 126-L 
(2). Prior to 5-11-1963, the officer cor- 
responding to the rank of the Preventive 
Officer has been authorised to seize gold 
by Item 5 of the Notification No. F.7(26) 
63-SB dated 11-1-1963. The Preventive 
Officer who, in the present case, seized 
the gold did not require any other au- 
thorisation or delegation of authority 
from the Collector of Customs or from 
anyone else, when he took the action 
under Rule 126-L (2) on 14-1-1964 The 
fact that the Preventive Inspector had 
rightly or wrongly authorised the Pre- 
ventive Officer to seize the gold makes 
no difference to the present case. 


Te The third point raised by Shri 
Jetley is contained in his issue, whether 
the gold seized on 25-6-1963 under Sec- 
tion 110 (1) of the Customs Act, 1962 
could again be reseized on 14-1-1964 
under Rule 126-L (2) (b) of the Gold 
Control Rules notwithstanding the failure 
of the Customs authority to comply with 
Section 110 (2) of the Customs Act. The 
case of the petitioner is tbat, as no notice 
of confiscation was given under Sec, 124 
of the Act nor was the gold confiscated 
under the Act. the gold had to be re- 
turned to the petitioner on the expiry 
of 6 months from the date of its seizure 
by the Customs Authorities and the re- 
Seizure effected by the Preventive Off- 
cer on 14-1-1964 is illegal. Shri Jetley 
contends that the seizure under R. 126-L 
(2) (b) being illegal. its confiscation under 
Rule 126-M is also unlawful and void. 
It is a fact that no notice of confiscation 
under Section 124 (a) of the Act. was 
given to the petitioner within 6 months 
from the date of the seizure. Though 
Shri Tamba alleges that the time of 6 
months had been extended by the Cus- 
toms Authorities under the proviso to 
sub-section (2) of Section 110 of the Act, 
I find nothing on record to substantiate 
that allegation. Besides. as rightly point- 
ed out by Shri Jetley, an extension could 
be given only on sufficient cause being 
shown to the Customs Collector and there 
is no evidence that such cause was shown. 
Undoubtedly, the Customs Authorities 
had unlawfully kept in their possession 
the gold in question after the expiry of 
6 months, from its seizure by them. The 
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gold had to be returned to the petitioner 
on 24-12-1963, 


The question, therefore, is whether 
the seizure of the gold. belonging to the 
petitioner, effected under the Rules from 
any person who was holding that gold 
illegally, vitiates the seizure, under 
Rule 126-L (2) (b). In this regard the 
main point to bé considered is whether. 
on the date the seizure was effected 
under the Rules, the petitioner had als 
ready contravened the Rules and ren- 
dered his gold liable +o confiscation under 
the Rules. Obviously, the answer to 
this question is in the affirmative. The 
fact that the Customs Authorities were 
holding the possession of the gold un~ 
lawfully, does not affect the merits of 
tthis case, Even if the Customs Authori- 
ties had returned the gold to the peti- 
tioner, the gold was liable to be seized 
by the person authorised under the Rules 
because the contravention had already 
been committed by the petitioner when 
he omitted to declare the gold whilst 
making his declaration under the Rules 
on 11-6-1963. It might be argued on be- 
half of the petitioner that if the gold had 
been returned to him’ as required by 
Section 110 (2) of the Act, he might be 
able to dispose it of and thereby render 
the seizure impossible. However any 
clandestine disposal made by the peti- 
tioner after the contravention of the 
Rules would not have the sanction of 
law and such illegal transfers of gold 
could not exonerate the petitioner. The 
petitioner had contravened the Rules. 
The only argument that could reasonably 
be advanced on behalf of the petitioner 
is that if the gold had been duly returned 
to him under Section 110- (2), he might, 
on second thoughts, declare it at a later 
_ stage, though he had not declared it on 

11-6-1963: and that such subsequent de= 
claration voluntarily made after the 
contravention, might lead the authorities 
concerned to take a lenient view of the 
matter and confiscate only e portion of 
the gold or not confiscate it at all That 
may be so. but this Court cannot act on 
surmises. Besides, the fact still remains 
that the denial of an opportunity to the 
petitioner to declare the gold after ‘the 
contravention was made, does not ren~ 
der the confiscation illegal. It is also 
possible that whilst passing ae various 
orders confiscating the gold in question, 
the authorities concerned had taken into 
consideration the fact that if the gold 
- bad been duly returned to the petitioner 
under Section 110 (2) of the Act, the 
petitioner might on second thoughts make 
a return under the Rules though a con 
travention had. already been committed 
by him on 11-6-1963. - 

8. The fourth point Is whether 
the order dated 12-1-1965 (Exh. D) of the 
Collector in confiscating gold under 
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Rule 126-M is valid in view of pon-com= 
pliance with the provisions of Rule 126-L - 
(2). The validity of confiscation is at- 
tacked by Shri Jetley on the ground that 
the confiscation under Rule 126-M could 
only be done, if, not only the seizure, buf 
also the entry and search under R. 126-L 
(2) (a) was duly made -by the person aus 
thorised. Shri Jetley contends that cla+ 
uses (a) and (b) of sub-r. (2) of R. 126-L, 
should be read conjunctively and not dis- 
junctively and that only the co-existence 
of a seizure and of an entry and search 
by a person authorised would | ta 
confiscation under Rule 126-M. <A hare 
reading of Rule 1126-M shows that the 
only pre-condition for making gold liable 
to confiscation under that Rule is a sel- 
zure under Rule 126-L. With respect, I 
am unable to agree with Shri Jetley that 
a seizure necessarily requires entry and 
search. As Shri Temba has rightly 
argued, gold belonging to a person and 
which has been the subject of contraven~ 
tion of rules can be seized in a public 
place without an entry or search. Such 
seizure would certainly be sanctioned by. 
law and consequently a confiscation 
could be passed on such seizure. ‘The 
law does not require that the seizure 
mat be made from the owner of the 
go. 


9. One question that might ave 


‘to be considered in this case, and which 


was not raised by Shri Jetley, is whe- 
ther the gold in question came into pos- 
session of the petitioner after he made © 
such return on 11-86-1963 or before the 
date of its seizure by the Customs Autho- 
rities on 25-6-63. This case was not raised 
by the petitioner in his pleadings. Quite . 
on the contrary, at paragraph 5 of his 
petition, the petitioner makes reference 
to the explanation given by him to the 
respondent No. 1 by his letters dated 
6-8-1964, 14-8-1964 and 27-8-1964. The 
last one was already on record and the 
certified copies of the other two were 
produced by Shri Tamba in Court in 
the course of hearing and were taken on 
record by me, as they had already been 
mentioned in hig petition and to some 
extent relied upon by the petitioner, and 
also in the interest of justice. It is clear 
rom these letters that the petitioner was 
in possession of the gold in question even 
prior to Liberation and continued to hold 


such possession till the date of its sei+ 


zure. These facts were alleged by the 
petitioner in the explanation he gave to 
the Customs Authorities to prove that 
he had come in possession of the gold in 
question la y. This must have been 
the reason why the Customs Authorities 
found themselves unable to confiscate 
the gold. The statements made by- the 
petitioner to the Customs Authorities ex~ 
plain the omission of the petitioner in 
claiming that the gold came to his poss 
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session after 01-6-1963 and before 25-6+ 
1963, 


10. Tt is pointed out by the peti 
tioner that if the gold had been duly res 
turned to him under Section 110 (2), he 
might buy Gold Bonds under the Gold 
Bond Scheme and that he in fact indi- 
' cated his desire to the Collector and the 
‘Administrator to buy such bonds by his 
letters dated 15-5-1965 (taken on record 
by me) and also by the letter of the same 
date addressed to the State Bank of 
India, The Gold Bond Scheme came into 
force on 20-2-1965 and the desire to buy. 
Gold Bonds was first expressed by the 
petitioner on 15-5-1965, almost three 
months, after the Scheme ` came into 
force. This, by itself. is an. indication 
that the desire was an aierthougit Be+ 
sides, when the Scheme came into force 
and the desire wee expressed the gold 
had not only been seized, but had als 
ready been confiscated -by the order. of 
‘the Collector dated 12-1-1965, i 


1i. The fifth point Is whether the 
fmposition of penalty of Rs. 25,000/~ 
under Rule 126-L (16) is illegal and 
without authority of law. This conten 
tion is entirely -accepted by me. The 
power to impose fine was given to the 
Authorities concerned by sub-rule (16) of 
Rule 126-L. This sub-rule was promul- 
gated on 24-86-1963, thirteen days after 


the contravention was committed, The rule _ | 


enunciated in Art. 20 of the Constitution 
is attracted and the petitioner could not 
be subjected to a penalty greater than 
. that which might have been inflicted 
upon him under the law in force at the 
time the contravention was committed, 
No answer could be given to this argus 
ment by Shri Tamba and this obviously. 
was because no answer could possibly be 
given. The contention of Shri Jetley on 
this point is fortified by the ruling given 
by the Gujarat High Court in the case of 
of Jayantilal Amrutlal Shodhan v. The 
Union of India, reported at AIR 1970 Gu} 
108. On this point the petitioner is en- 
. titled to a writ quashing that portion of 
the order which imposes upon. the peti-~ 
tioner a penalty of Rs, 25,000/- and pro-+ 
hibiting the Central Government from 
levying it from the petitioner. 


12. Coming to the next conten~ 
ition of Shri Jetley. I have to consider 
whether the order of the Government? 
dated 881969 is a speaking order, and 
if not, whether it should for that reason, 
be quashed.. The order of the Govern-~ 
ment dated 8-8-1969 is an order in revi~ 
sion. It is common ground that the 
orders of the Collector and’ of the Ad~ 
ministrator merge into the order of the 
Government and all the three orders 
should be looked as one. The order of 
8-8-1969 does give certain reasons for 
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rejecting the revision and fo my mind 
tthose reasons are sufficient if we consi- 
der the fact that detailed reasons were 
given in the orders of the Collector and 
of the Administrator, The order of 8-8 
1969 indicates that these reasons were 
considered and adopted by the Govern- 
ment and there was no need for the 
Secretary to the Government who pass- 
ed the order to repeat those reasons in 
his own order. The order of the Govern- 
ment, therefore, cannot be quashed on 
the ground that it is a non-speaking 
order, . 

13. The point seven was given up 
by Shri Jetley in the course of his argu- 
ments. 

14. In the 8th point, Shri Jetley 
contends that the seizure under R, 126-L 
can be done only if the person autho- 
vised suspects that any provisions of the 
Gold Control Rules have been contra» 
vened and that there was nothing to 
indicate that such suspicion had arisen in 
the mind of the person authorised, 






vened,’ Besides, the person authorised 
had in terms stated that he had reasons 
to believe that the provisions of Par 
p of the Defence of India Rules, 1962, 


than a person who merely has a suspi 
clon about it, 


15. Lastly it is contended by S 
Jetley that the order is illegal as it in- 
fringes the fundamental rights of the 
petitioner under Articles 14 (1) and 31 (1) 
of the Constitution. As a corollary to 
my findings on the other points, the find- 
ing on this point has to be against the 
petitioner. 

16. In fhe circumstances, I find 
that as far as the confiscation is con- 
cerned the petitioner has made no case 
ffor interference though he has made r 
sirong.and unassailable case as far 
the cancellation of fine of Rs. 25 0007s 
imposed upon him. 


ORDER 


_ ‘The Special Civil Application is 
partly granted. The order of the Gov- 
ernment of India dated 8-8-1968, only in 
as far as it imposes a fine of Rs. 25,000/- 
on the petitioner, is quashed and the 
Government of India is hereby restrained 
from levying that fine from the petitioner. 

Application partly allowed. 
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Union of India, Petitioner v. Gosalia 
Shipping Pvt. Ltd., Margao, Goa, Res- 
pondents. 

Civil Mise. Appln. No, 22 of 1971. D/- 
25-2-1972, for leave to appeal to Supreme 
Court against judgment of C. M, Rao, 
5. C.. reported in 1972 Tax LR 286 (Goa). 


(A) Constitution of India, Art. 133 (1) 

— Leave to file appeal to Supreme Court 

+ Real or market value of subject-matter 

»— Determination of — Court cannot tra- 
vel beyond material on record. 

(Para 6) 


(B) Constitution of India, Art. 133 (1) 
fa) and (b) — Substantial question of law 
— Peta as to — When 


a 133 (1) (a) and b) enables a 
party to get a certificate to file appeal 
to the Supreme Court on the bare proof 
that the amount of the subject-matter of 
the dispute is not less than Rs. 20,000/5 
or that the final order involves directly 
or indirectly a question respecting pro=< 
perty of that value. The proof of the 
condition that a substantial question of 
law is involved is not necessary unless 
there is an affirmance of the decision of 
a Court immediately below. (Para 7) 


(C) Goa, Daman and Diu Judicial 
Commissioner’s Court (Declaration as 
High Court) Act (1964), S. 4 — The sec- 
tion does not create any lacuna in Article 
133 (3) of the Constitution. (K-Ref:— 
Constitution of India, Art. 133 (3).) 


: (Para 8 
(D) Income-tax Act (1961), S. 172 — 
-— Whether the amount paid for charter- 
ing a ship is or is not the amount paid 
for carriage of passengers, live-stock, mail 
or goods shipped at the port? (Quaere) 
(Para 9) 
Jaoquim -Dias, Govt. Pleader, for 
Petitioner; Maneklal Shah, Sr. Advocate, 
with Devendra Desai, for Respondents. 
ORDER :— The petitioners seek to 
obtain a certificate from this Court under 
‘Article 133 of the Constitution to enable 
them to file an appeal to the Supreme 
Court against the judgment and order 
of my learned predecessor, dated 29-10- 
1971 (reported in 1972 Tax LR 286 (Goa).) 


_ 2 The respondents are the ship-~ 
ping agents of the Alluminium Company 


of Canada Limited (hereinafter called the ` 


“Time-Charterers”) who are a non-resi- 


dent Company. The Time-Charterers 
chartered the ship "M. V. Sparto”. On 
or about 1-3-1970 “Sparto” loaded at 


Betul some cargo belonging to the Time- 
Charterers and was allowed to leave the 
port on the basis of a guarantee bond 


CP/DP/B886/72/DVT 
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executed by the respondents as required 
by the Income-tax Officer, who was the 
respondent No. 2 in the Special Civil Ap- 
plication No. 31 of 1970, disposed of by 
this Court, which is 
sought to be appealed against. On 15-44 
1970 the Income-tax Officer issued a de~ 
mand notice and a chalan for payment of | 
Rs. 51,191/- by way of income-tax due 
under Section 172 of the Income-tax Act 
(hereinafter called “the Act’). The res- 
pondents by their Special Civil Applica- 
tion No, 31 of 1970 made to this Court 
prayed for a writ to quash the notice and 
the chalan for payment of the said sum. 
The petition was allowed and a writ was 
jssued, quashing the order of the Income- 
tax Officer. The petitioners now seek to 
go in appeal to the Supreme Court against 
that writ of this Court. 

3. The application for certificate 
is made under Articles 132 (1) and 133 
(1) (a) and 133 (1) (ec) of the Constitution 
of India. No application would lie under 
Article 132 (1), neither would it lie under 
Article 133 (1) (a). Shri Joaquim Dias, 
on behalf of the petitioners, requested 
the Court to consider his prayer not 
under clause (a), but under clause (b) of 
Article 133 (1). I have, therefore. to 
consider this application under Art. 133 
(1). clause (b) and clause (c). 


4. The payment made by the im- 
pugned order was for Rs. 51,191/- and 
that, Shri Dias contends, should be the 
value of the question directly or indirect- 
ly involved jin the final order, which is 
sought to be impugned in the appeal to 
be filed before the Supreme Court. Shri 
Maneklal Shah contends that the peti- 
tioners had assessed the income-tax on 
the basis of hire of the ship for 30 days 
whereas in fact the ship was at Betul 
Port for Jess than 20 davs.. the 6th and the 
19th March, 1970. being port holidays; 
that if the correct number of days of 
the stay of “Sparto” in Betul is consiger~ 
ed, the assessment made by Income-tax 
Officer would not exceed Rs. 15,000/-; 
that the aforesaid facts were averred by 
the respondents herein at paragraph 8 of 
their writ petition, but were not specifi~ 
cally denied by the petitioners in para- 
graph 5 of their affidavit in reply in 
which para they specifically replied to 
the averments contained in paragraph 8 
of the writ petition; that in the absence 
of such specific d , the provisions of 
Order 8, Rule 5 are attracted and the 
petitioners shall be taken to have ad- 
mitted the allegation on fact mentioned 
in pararagraph 8 of the respondents’ writ 
petition; and that therefore the final 
order directly or indirectly involves a 
question respecting the property of the 
value of less than Rs. 20,000/-. 

5. I am unable to agree with this 
contention of Shri Shah, learned advo-~ 
cate for the respondents. In paragraph 14 
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of their affidavit in reply to the writ peti- 
tion the petitioners herein have. clearly 
stated that the number of days taken 
into consideration for the purpose of as- 
sessment of income-tax was calculated 
on the basis of the facts submitted by 
the respondents themselves. At para- 
graph 8 of the affidavit in reply the peti- 
tioners have stated that upon the data 
made available to them by the respon- 
dents, the owner of the ship was assessed 
to pay a tax of Rs. 51,191/-. Under O. 8, 
Rule 5 every allegation on fact in the 
ae must be denied specifically or by 
necessary implication, The- averments 
contained in paragraphs 10 and 14 of the 
affidavit in reply to the writ petition 
amount to the denial of facts contained 
in paragraph 8 of the writ petition, by 
mecessary Implication. 


6. Shri Shah further argues that 
in any event the valuation made by the 
respondents was not made according to 
the real or market value of the subject- 
matter and that an investigation has to 
be made for the determination of the 
real or market value of the subject-mat- 
ter; that this case has to be judged on 
its own facts so as to find out whether 
the value of the subject-matter is the 
real or market value or is based on con- 
sideration quite independent of and with- 
out regard to the real or market value. 
It seems to me that even if an. investiga- 
tion has to be made, I would not be 
justified, in the circumstances of this 
case, to travel beyond the records whilst 
making such investigation. The material 
on record is sufficient to enable me to 
come to the conclusion that the final 
order, impugned in the writ petition, in~ 
volves directly or indirectly a auestion 
respecting the amount of Rs, 51,191/-. 


7. The next contention raised by 
Shri Shah is that, since in writ petitions 
there can be no order of affirmance of 
a decision of a Court immediately below, 
such affirmance or jts absence should not 
be taken into consideration at all when 
certificates are granted under clause (a) 
ar (b), and that the petitioners shall be 
required to show, in any application for 
leave to appeal against orders passed 
under Article 126 (2267) of the Constitu- 
tion, that a substantial question of law 
is involved, The argument of Shri Shah 
is based on the wrong premises that the 
scheme of Article 133 does not enable a 
party to get a certificate on the bare 
proof that the amount of the subject- 
matter of the dispute is not less than 
Rs.. 20,000/- or that the final order in- 
volves directly or indirectly a question 
respecting property of that value. Sub- 
Article (1) of Article 133 provides that an 
appeal shall lie to the Supreme Court if 
the High Court certifies that the condi- 
tions of clauses (a), (b) and (c) of that 
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sub-Article are satisfied. The word ‘shall’ 
indicates that an appeal shall lie as of 
right if the pecuniary condition of the 
clause (a) or (b) is satisfied. The ques- 
tion of affirmance added after clause (c} 
ig an exception to the rules laid down 
in clauses (a) and (b). The exception 
provides that only in cases there is an 

ce of the decision of a Court im- 
mediately below, an additional condition, 
namely, that a substantial question of 
law is involved. must be proved. The 
Tatio behind the exception could easily 
be understood. The fact that the two 
Courts immediately below have come ta 
a concurrent finding, creates an addi- 
tional bar to the granting of a certificate 
under Article 133. Therefore, there 
must necessarily be, not only an affirm~ 
ance but an affirmance of the decision of 
a Court immediately below before the 
exceptional condition of proving that a 
substantial question of Jew is. involved, 
is imposed upon a person applying for ai 
certificate under Article 133. In the 
present case there is no such affirmance, 
quite on the contrary there is a decision 
whereby the High Court dissented from 
the finding of the Administrative Autho-+ 
rity concerned. The petitioners are, 
therefore, entitled to a certificate under 
Article 133 (1) (b) T DA Constitution for 
the mere fact that the dispute involves a 
question regarding property of the value 
of not less than Rs, 20,000/-. 


8. It is urged before me by Shri 
Shah that Section 4 of the Goa, Daman 
and Diu Judicial Commissioner’s Court 
(Declaration as High Court) Act. 1964 
has, by permitting appeals from a single 
Judge of that Court, to the Supreme 
Court, removed the bar imposed by 
Article 133 (3) and created a lacuna in 
Article 133. Shri Sheh’s argument is 
that in ordinary course an appeal would 
lie from a single Judge of the High Couré 
-to a Bench of two or more Judges of 
that Court and not to the Supreme Court 
and in this process there could always 
be either an affirmance or a non-affirm~ 
ance, I am unable to agree with Shri 
Shah that a lacuna was created by the 
Act of 1964. Section 4 of that Act has 
been enacted for the purpose of making 
provisions in cases where the rule laid 
down by sub-Article (3) of Article 133 
could not be complied with, when the 
Judicial Commissioner’s Court had only, 
one or two Judges. Besides, ‘if the argus 
ment of Shri Shah was accepted, 
word “affirms” occurring in the sub-Arti-~ 
cle (1) would have to be given its full 
meaning when the final order was passed 
by a High Court whereag it would have 
to be considered as non-existing when the 
final order was passed by the Judicial 
Commissioner's Court. Such  discrimi« 
nation could not obviously be intended 
by the framers of the Constitution who 
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were aware of the existence of the Judi- 
cial ioner’s Courts at the time 
the Constitution came into force. This 
is precisely the reason why even before 
the Goa, and Diu Judicial Com- 
missioner’s Court (Declaration as High 
Court) Act, 1964 was enacted, Parlia-~ 
ment enacted the Judicial Commissioner's 
Courts (Declaration as High Courts) Act, 
1950 which came into force on the same 
dey on which the Constitution came into 
force. I would like further to observe 
that the right to appeal to the Supreme 


Court is very valuable right and when. 


the words of sub-Article (1) require thaf 
the petitioners should show that an ap- 
peal involves a substantial question of 
law. only in cases where there is an 4 
mation of the decision of the Court im- 

- mediately below, .I would not be justi- 
fied, after placing upon the words of 
sub-Article (1) an interpretation which 
does not naturally flow from them, take 
away such right of appeal. 


9. Even ff we assume tha? the 
petitioners have to show that a substan- 
tial question of law is involved in the 
appeal that they propose to file. the peti- 
tioners would be entitled to a certificate, 
because in my opinion a substantial 
question of law does arise in this matter. 
Section 172 of the Income-tax Act reads 
as followst— 


(1) The provisions of this stilon 
shall notwithstanding anything contained 
fn the other provisions of this Act, ap- 
ply for the purpose of the levy and o 
covery of tax in the case of any ship, be~ 
longing to or chartered by a non-resi- 
dent, which carries passengers, live-stock, 
mail or goods shipped at a port in India 
unless the Income-tax Officer is satisfied 
that there is an agent of the non-resli« 
dent from whom the tax I be recover~ 
able under the other provisions of this 

et. 2 


(2) Where such a ship carries passen= 
„gers, live-stock, mail or goods shipped at 
a port in India. one-sixth of the amount 
paid or payable on account of such car< 
riage to the owner or the charterer or 
to any person on his behalf. whether 
that amount is paid or payable in or out 
of India, shall be deemed to be income 
accruing in India to the owner or 
rer on account of such age. 

(3) aaa the departure from any 
port in India of any such ship, the mas- 
ter of the ship shall prepare and furnish 
to the Income-tax Officer a return of 


the full amount paid or payable to tha 


‘or more and 


SLE. 
owner or charterer or any person on his 
behalf, on account of the carriage of all 
passengers, live-stock, mail or goods ship~ 


ped at that port since the last arrival of 
the ship thereats 


The substantial question of Taw which 
fs involved in this case is whether the] . 
amount paid for chartering a ship ig or 
is not the amount paid for carriage, of 
passengers, live-stock, mail or. goods 
shipped at the port. In the present cas 
the e-Charterers paid to the owner 
an amount for chartering the ship. 
He did not pay the amount on 
account of the carriage of passengers, 
live-stock, mail or goods shipped. If 
may be that in ultimate analysis ` the 
amount paid for chartering the ship is 
the amount paid for carrying passengers, 
live-stock, mail or goods shipped, but if 
may also be that Section 172 is attract- 
ed only when the amount is specifically, 
paid for carriage of passengers, live-stock, 
mail or goods shipped and not for the 
amount paid for chartering a ship. This 
to my ming is not merely a question of 
law, but a substantial question of law. 
Shri Shah could not show me a sinple 
authority where the doubt raised by m 
was well settled by a final court of ea 
peal or by an overwhelming consensus 
of judicial opinion and I have no doubt 
he would do so if the question wag in 
fact well settled, 


10. Regarding the grant of cert- 
ficate under clause (c) of sub-Article (1} 
of Article oe A is contended by Shri 
Dias that this is case of great 
public or private Ra because a 
number of similar questions are likely to 
arise, On this point no-serious objection 
was raised by Shri Shah. It appears to 
me that the decision in this case will af- 
fect the interest of a large number of 
ship owners, cherterers and carriers of 
goods and the controversy is likely to 
arise again. Considering this fact, I 
would hold that this case is a fit one for. 
appeal to the Supreme Court. 


11. ORDER— The Civil Miscel= 
laneous. Application is granted. I hereby 
certify that the final order involves 
directly or indirectly a question respect- 
ing property of the value of Rs, 20,000/-~ 
that the appeal involves a 
substantial question of law and also thaf 
the’ case is a fit one for appeal to the 


Supreme Court, 
_ Petition allowed, 
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(šaly) 181C 
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Civil P. 6. (contd.) 
41, R. 27—See Houses and Rents— 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (1947), S. 29 (8) 
(Apr) 66 

— O, 48, R. 1—See Ibid, S. 115 

(uly) 148A 
—— O. 48, R, 1 (u) — Remand order in 
inherent power—Not appealable 

(Aug) 162B 
~—— O. 47, R. 1 and S. 151—Court decid- 
ing on merits that it had pecuniary juris- 
diction to hear suit— It cannot, ignoring 
O. 47. R. 1, review its decision under 
S. 151 simply because that decision ‘is 
rendered doubtful in view of subsequent 


decision of High Court (Nov) 229A 
Constitution of India, Art. 14 
See (1) Ibid, Art. 226 (Dec) 260E 


(2) Municipalities—Gujarat Muni- 
cipalities Act (1964), S. 185 


(Apr) 54B 
—— Art. 19 (1) (g). 
See (1) Gujarat 
Markets Act (1964), S. 35 
(Apr) 78D 
(2) Gujarat Agricultural Produce ` 
Markets Rules (1965), R. 58 
(Apr) 78G 
——Art, 81 — See Gujarat AR eee 
Produce Markets Rules (1965), R 
‘am 78C 


—— Art. 133 (1) (c) —Certificate of fitness 
— Consistent views of Bombay and 
Gujarat High Courts on the question as to 
what constitutes a “judgment? within 
the meaning of Clause 15 of the Letters 
Patent — Leave to appeal to Supreme 


Court rejected (May) 92B 
—Art, 226—See also Civil P. C. (1908), 
S.11 (July) 153A 


——Art. 226 — Gujarat Grant-in-Aid Code 
rules create equitable right to receive 
_ grant in favour of management of Schools 
— Right can be enforced by Court when 
. claim based thereon is arbitrarily rejec- 
ted > (Dec) 260A 
—_—Art. 226—Natural justice — Written 
notice of charges to employee before 
terminating his service —:Necessity of 
(Dec) 260D 
— Art, 226—Discretion under Gujarat- 
in-Aid Code to withhold or reduce grant 
—Director withholding or reducing grant 
by misconstruing rules or by misunder- 
‘standing rule of natural justice — Action 
_ would be arbitrary and discriminatory as 
contravening Art. 14 (Dec) 260E 


—— Art, 227 — Power of the High Court 


Agricultural Produce , 


Constitution of India (emia: ) 
under — Not different from that of appel- 
late power or power in revision 

(Nov) 240B 
——Art..245 — See Gujarat Agricultural 
Produce Markets Act (1964), S. 6 

(Apr) 78F 

Contract Act (9 of 1872), S. 70 — Works 
contract—Extra work not provided by the 
contract—Claim for extra payment ` 

(Sep) 192B 


CO-OPERATIVE SOCIETIES 


—Gujarat Co-oparative Societies Aot (10 of 
4962), S. 150 (9) — Power to invoke revi- 
sional jurisdiction — Tribunal deciding 
appeal on ground of limitation or default 
—Tribunal cannot interfere in revision 
(Jan) 1 


Court-fees Act (7 of 1870) à 
See under Court-fees and Suits Valua- 
tions. 


COURT-FEES AND SUITS 
VALUATIONS 


— Bombay Court-fees Act (36 of 1989), . 
S. 6 (iv) (j) — Pees relief, claimed 
for protecting one’s rights being clouded 
by the -action of another, is incapable of 
monetary evaluation . (Dec) 280B 


——S, 24—See ibid, Art.10 (May) 108 


——S. 43 (1) —.Court-fees for application 
under S, 110A of the Motor Vehicles Act 
eee) stand on the same footing as Court. 
ees paid on the plaints — The Claims 
Tribunal has all the powers of ‘Civil 
Court— Tribunal therefore has powers to 
refund the court-fees (Dec) 286 


———Arts, 10 and 11—Court-fee on succes. 
sion certificate will be governed by the 
principles applicable while determining 
the court.fees for probate (May) 108 


——Art. 11—See ibid, Art.10 (May) 108 
—Court-fees Act (T of 1870), S. 19D — 
See Court-fees and Suits Valuations — 
Bombay Court-fees Act (1959), Art. 10 
May) 108 
——Art. 11 (as amended by Bombay Act 
2 of 1932) -— See Court-fees and Suits 
Valuations — Bombay Court-fees Act 
(1959), Art, 10 : (May) 108 - 
——Art. 12 — See Court-fees and Suits | 
Valuations — Bombay -Court-fees ‘Act 
(1959), Art. 10 (May) 108 


Subject Index, A. I. R. 1972 Gujarat 7 


Customs Act (52 of 1962), S. 110 (2) — See 
Gold (Control). Act (1968), S. 79 
(June) 126 
—S. 114—Order imposing penalty based 
on ground not disclosed in show. cause 
notice—Legality 
~———§. 121 — Order confiscating certain 
amount based on ground not disclosed in 
show-cause notice — sie! 
(June) 115B 
——S. 124 — Show.cause notice -before 
confiscation of goods— Contents 
ne) LI5A 


(Jun 
——S, 124 (a) — See . Gold (Control) Act 
. (1968), S. 79 (June) 126 
——S. 153—See Gold (Control) Act (1968), 
S.79 - 


Deed—Construction—See T. P. Act (1882), 
S. 122 (Apr) 74A 
——Construction—Sovereign ruler—Gift 
by.— Gift must be construed in favour of 
grantee (July) 187 
——Construction — Works contract — 
Whether a particular work falls under 
the contract ; (Sep) 192 


EDUCATION 


— Gujarat Grant in Aid Code (4964) 
Ch. XIV, R. 69.1 — See Constitutjon of 
India, Art. 226 (Dec) 260D 
——Ch, XIV, R. 69.2 — R. 69.2 has no 
application where service of probationer 
teacher is terminated before end of term 

(Dec) 260C 
- =_—Ch, XVIII —See Constitution of India 
Art. 226 


Electricity Aot (9 of 1910), Sch, Cl. xii — 
See Electricity (Supply) Act (1948), S. 57 
(Apr) 50 
Electricity (Supply) Act (64 of 1948), S. 57 
—Charges fixed by Government for sup- 
ply of power to consumers under S. 57 
before its amendment in 1956 can be 
enhanced unilaterally by the licensee b 
virtue of amendment in ‘accordance with 
the provisions of Sch, VI which have to 


be read with the licence (Apr) 50 
——S, 70—See Ibid, S. 57 (Apr) 50 
——Sch, VI—See Ibid, S. 57 (Apr) 50 


Evidence Act (4 of 1872), S. 34—Books of 
accounts—Entries in—Evidentiary value 
Entries not sufficient for fixing liability 
against a person but can be used as corro- 
borative evidence (Sep) 208 
——S, 68 — Proof of Execution, of docu- 


ment required by law to be attested— ` 


(June) 115C ` 


(June) 126. 


(Dec) 260 A, E 


Evidence Aot (contd.) 
Necessity ot examining an attesting wit- 
ness (Apr) 74B 
——S.92, Proviso (1) — Typing mistake 
—Oral evidence for correcting it 

_ (Sep) 192C 
——S. 101 — Fact of plaintiff being a 
lessee— Burden of proof (July) 181A 


Gold (Control) Act (45 of 1888), S. 79— 
‘Given a notice’ — The word ‘given’ as 
used in. S.79 of the Act and Ss. 110 (2) 
and 124 (a) of Customs Act, means actual 
communication of the notice to the per- 
son concerned —Failure to give notice— 
Effect (June) 126 


Gujarat Agricultural Produce Markets Act 
(20 of 196%), S. 6 —Exercise of power con- 
ferred by a statute cannot be objected to 
on vague grounds in the absence of plea 
that such exercise was a fraud upon the 
law (Apr) 78A 
——S. 6—Ss, 6, 8, 27 and 28 are not void 
on the ground of excessive delegation of 


power (Apr) 78F 
——S. 7— See Ibid, S. 6 (Apr) 78A ` 
——S, 8—See Ibid, S. 6 (Apr) 78F 
—— S. 27—See ' 
(1) Ibid, S. 6 (Apr) 78F 


(2) Gujarat Agricultural Produce Mar- 
kets Rules (1965), R. 58 (Apr) 78C 
——S, 28—See Ibid, S. 6 ` (Apr) 78F 


—S. 28, Proviso — See Gujarat Agricul- 
tural Produce Markets Rules (1965), R. 58 
(Apr) 78C 
~+—S. 34— See Ibid, S. 60 . (Apr) 78B 
——S. 35 — Prohibition as to recovery of 
trade-allowances is not unreasonable res- 
triction within Art. 19 (1) (g) of the 
Constitution Apr) 78D 
——— S, 59— Seo 
` (L) Gujarat Agricultural Produce Mar- 
kets Rules (1965), R. 48 (Apr) 78E 
(2) Gujarat Agricultural Produce Mar- 
kets -Rules (1965), R. 58 (Apr) 78G 


——S, 60—See also Gujarat Agricultural 
Produce Markets Rules (1965), R 
(aoe) 78C 


-——S, 60 — Licence and Market fees 
charged by. the Kaira District Tobacco 
Market Committee under its bye-laws and 
the rules framed under the Act are validly 
charged for services rendered by it 
l (Apr) 786 
Gujarat Agricultural Produca Markets 
Rules (1968), R. 48—See also Gujarat Agri. 
cultural Produce Markets Act (1964),S.60 - 
(Apr) 78B 
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Gujarat Agricultural Produce Markets 
Rules (contd.) 
—R, 48, Explanation — Explanation is 
not ultra vires the rule making power 
(Apr) 78E 
—R. 57—See Gujarat Agricultural Pro- 
duce Markets Act (1964), S. 60 (Apr) 78B 
R. 58—Rules 58 and 59 are not ultra 
vires rule making power (Apr) 78C 


——R. 59—See Ibid, R. 58 (Apr) 78C 


Gujarat Co.operative Societies Act (40 of 
4962) — . 
See under Co-operative Societies. 


Gujarat Grant in Aid Code (1964) 
See under Education. 


Gujarat Municipalities Act (34 of 4964) 
See under Municipalities. 


Gujarat Panchayats Act (60 of 1962) 
See under Panchayats. 


Hindu Marriage Act (28 of 1958), S. 24 — 
See also Ibid, S. 28 > (Aug) 174B 
S. 24—Maintenance pendente lite and 
expenses of proceedings — Powers of 
Court Aug) 174A 
——Ss. 28, 24 — Interim order passed 
under S. 24 is appealable— Words ‘for the 
time being in force’ refer not to right of 
appeal but to the forum and procedure 
governing an appeal — Thus when wife's 
application for maintenance pendente lite 
is dismissed by Subordinate Judge, the 
District Court is competent to hear ap- 
peal against such interim order ; 

(Aug) 174B 


. HOUSES AND RENTS - 


—Bombay Rents, Hotel and Lodging House 
Rates Control Act (87 of 1947), S. 5 (11)— 
See Ibid, S. 12 (Mar) 87D 
——S. 12—Tenant lawfully inducted by a 
mortgagee is entitled to protection against 
ejectment after redemption (Mar) 87D 
.— S. 12 (2) and (8) (a) — Notice under 
S. 12 (2) — Tenant in his reply claiming 
fixation of standard rent at lower sum: as 
part of premises was demolished — Dis- 
‘pute regarding standard rent must be 
taken to have been raised (Oct) 208A 
_——S, 12 (2) and (8) (a) — Notice under 
S. 12 (2)—Tenant in his reply raising dis- 
pute regarding standard rent within one 
month of receipt of notice — Section 12 
(3) (a) has no application — Raising of 
‘dispute regarding standard rent by appli- 
cation under S. 11 (8) not necessary ~ 
o’ (Oct) 209B 








Houses and Rents — Bombay Rents Hotels 
and Lodging House Rates Control Act 
(contd.) A 

—S. 18 (1) (c)—Eviction of tenant on 

ground.of unlawful subletting 

. (July) 145A 

—— S. 29 (8)—Revisional jurisdiction of 

High Court—Additional evidence of new 

and subsequent events cannot be allowed 

to be produced for the first time (Apr) 66 


—S, 29 Graa interlocutory order re- 
fusing to delete an issue raised in a suit 
governed by the provisions of the Act 
does not attract revisional jurisdiction of 
District Court under S. 29 (Nov) 226 


-—Saurashtra Rent Control Act (220f 1981), 


S. 5 (1)—See Ibid, S. 12 (Jan) 9 


——S.12—Word “landlord” in S, 12 (1) 
and (2)—Meaning (Jan) 9B 


S. 18 (1) (e)—- Mere fact that a tenant 
enters into a partnership and allows the 
premises being used for benefit of the 
partnership does not constitute assign- 
ment or sub-letting in favour of the part- 
nership firm entitling a landlord to re. 
cover possession (Jan) 6° 





r 


Interpretation of Statutes — Definition 
Section — Meaning assigned to a particu- 
lar word has to be assigned to it for pur- 
poses of the Act unless there is anything 
repugnant to the subject or context. 

(Jan) 9A 


Land Acquisition Act (4 of 1894), S. 4— 


(July) 181B 


—S, 6 — Acquisition of land incorpo- 
rated in Town Planning Scheme 

= (July) 181D 
S.23 — Valuation of land burdened 
with liability to pay to State (Sep) 189A 


—S. 47-A (2) and.(8) (as introduced by 
Land Acquisition (Gujarat Unification 
and Amendment) Act, 1968 (20 of 1965)— 
Surrender of land acquired under the 
Act—Action for enforcement—Provisions 
of sub-section (2) read with sub-section (8) 
of 5. 47-A contemplating not necessarily 
valid actions apply to wrongful acquisi- 
tions also (Aug) 178 


Letters Patent (Gujarat), Cl. 15 — ‘Judg- 
ment’ — An order of a Single Judge that- 
the election petition is properly consti- 
tuted and is not liable to be dismissed on 
ground of non-joinder of the person 
against whom allegations of corrupt prac- 


Issue of notice under 
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Letters Patent (Gujarat) (contd.) 
tice are made in the petition, is nota 
‘judgment’ appealable under Clause 15 
(May) 92A 
Limitation Act (9 of 1908), S. 28 and Arti- 
cle 144—Acquisition of mortgagee rights 
by prescription — Mortgage deed not 
‘registered — Maintainability of suit for 
redemption (Sep) 204A 
——S, 28 and Art. 144 — Intention of 
person holding the possession is relevant 
; (Sep) 204G 
—— Art. 56 — Applicability (Sep) 192D 


——Art. 144 — See ibid, S. 28 

(Sep) 204A, G 
——Art, 185 (8) — See Civil P. C. (1908), 
S. 89 (Sep) 179 


Limitation Act (38 of 19638), Art. 62 — 
Mortgage of lands along with machinery 
etc, — Charge is as on immovable pro- 
perty — Suit for mortgage money is gov- 
erned by Article 62 (Aug) 166 


——-Art. 186 — Decree for payment of a 
sum on the happening of specified event 
— Commencement of limitation 

(Oct) 217A 
Motor Wehicles Act (4 of 1939), S. 110 (1) 
—See also ibid, S. 110F (Apr) 61 


——Ss, 110 (1), 110-A and 110F—Scooter 
driven by friend of owner of Scooter— 
Truck Seren! with Scooter — Suit for 
compensation fordamage to Scooter by 
owner — Civil Court’s jurisdiction to en- 
tertain action not barred by Section 116-F 
(Nov) 244 
—S, 110A — See ibid, S. 110 (1) 
(Nov) 244 
——S, 110F—See also ibid, S. 110 (1) 
(Nov) 244 
——S, 110F—Bar of civil court’s jurisdic- 
tion — Suit for compensation on account 
of damage to vehicle instituted prior to 
amendment of S. 110 (1) by Amendment 
Act, 1969 —- Amendment extending juris- 
diction of Claims Tribunal to try sith 
arising out of damage to property—Held 
Civil Court could try the suit (Apr) 61 


MUNICIPALITIES 


—Bombay Provincial Municipal Corpora- 
tions Act (59 of 1949), S. 127 (2) (£) — See 
ibid, S. 458 (Dec) 274B 
———5S, 184—See ibid, S. 458 (Dec) 274B 


—S, 458 — Bye-law 15 framed by the 
Ahmedabad Municipal Corporation under 
the Section has retrospective operation 
(Dec) 274A 
1972 (Gui.) Indexex 1/{2}—4 pages - 


Municipalitios—Bombay Provincial Muni- 
Ss. 455" 127 (2) aaa dae 

—— 5s. 458, and 184—Bye-] 

15 framed by the Ahmedabad Municipal 

Corporation under S, 458 is not ultra 

vires the provisions of S. 184 (Dec) 274B 


(84 of 1964), 
(Apr) 54A 


(Apr) 54A 


——S. 185 — Encroachments or obstruc. 
tions in respect of which municipality is 
authorised to take action under S, 185 
need not necessarily have been made after’ 
area in question has become a municipal 
borough under the Act (Apr) 54A 


———S. 185—Constitutionality — S. 185 is 
not violative of Art. 14 of the Constitu. 
tion : (Apr) 54B 


——S. 185 (2)—Power to remove obstruc. 
tions and encroachments under sub-s. (2) 
can be exercised de hors the power to 
prosecute and obtain conviction under 
sub-s, (1) in respect thereof (Apr) 54C 


——S, 279—See ibid, S. 185 (Apr) 54A 


— Gujarat Municipalities Act 
S. 2 (18)—See ibid, S. 185 


—S. 4 (3)—See Ibid, S. 185 


PANCHAYATS 


—Gujarat Panchayat Act (6 of 41962), 
S. 49 (1)—Sarpanch guilty of misconduct 
—He can be removed under the section 
during the course of his office— Removal 
of Sarpanch after his re-election to that 
post in newly elected Panchayat is illegal 
— Proper section for the authority to 
proceed against him in such case was 
S. 49 (2) of the Act . (Nov) 247 


Precedents — A decision is an authority 
for what it actually decides and every 
judgment must be read as applicable to 
the particular facts proved or assumed to 
be proved and the observations in the 
judgment must be read in the light of the 
facts of the case (Dec) 260B 


Representation of the ie i Kot (43 of 
1954), S. 82 (b) — See Letters Patent 
(Gujarat), cl, 15 (May) 92A 


-— 5, 86 — See Letters Patent (Gujarat), 
cl. 15 May) 924 


Saurashtra Rent Control Act (22 of 1981) 
See under Houses and Rents, 
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Succession Act (39 of 1925). S.217 — See 


Court-fees and Suits Valuations—Bombay 
Court. fees Act (1959), Art. 10 (May) 108 


TENANCY LAWS 


—Bombay Merged Territories and- Areas 
(Jagirs Abolition) Act (89 of 1954), 
`S. 2 (1) (vi)—See Deed—Construction 
(July) 187 
——sS,. 10— See Deed— Construction 
(July) 137 


—Bombay Tenancy avd Agricultural Lands 
Act (67 of 1948), S. 15 and R.9 of Rules, 
1956 — Surrender satisfying all the pre- 
scribed requirements. snaps landlord 
tenant relationship and is itself delivery 
of possession (Novy) 251 


S. 32—Actual physical possession of 
the land on the Tillers’ Day (April 1, 1957) 
is nota condition precedent for becoming 
a deemed purchaser (Sep) 184 


——~S, 32 — Valuation of land deemed to’ 


be purchased by tenant 
___-S. 82G—See ibid, S. 32 (Sep) 184 


——S. 82.P (9) — Appeal — Aggrieved 
person — Order determining compensa. 
tion under S. 32-P (4) on vesting of land 
in Government — Appeal against by 
Government under S. 32-P (9) is main- 
tainable (May) 103 


——-S. 70 (b) — It is not the.duty of the 

Mamlatdar to decide whether a person 

was or was not a tenant in the past 
(Aug) 162C 


——S, 78 — Application - under Art, 227 
of the Constitution against the order of 
Revenue Tribunal— Application dismissed 
summarily—Tribunal reviewing its own 
decision thereafter — Tribunal acted 
-without jurisdiction — Order of the Tri- 
bunal merged with that of High Court 
(Nov) 240A 


(Sep) 189B 


TENANCY LAWS (conid) 

—Bombay Tenancy and Agricultural Lands 
Rules (1958), R. 9— See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
Act (1948), S. 15 (Nov) 251 


* 
e—a 


Transfer of Property Kot (3 of 1882), S. 3 
— See 
(1) Evidence Act (1872), S. 68: (Apr) 74B 
(2) Limitation Act (1968) Art. 62 
(Aug) 166 
——S. 59 — Acquisition of mortgagee 
rights by prescription — Recognition of 
such rights does’ not affect and render 
nugatory provisions of S, 59` (Sept) 204B 
—S. 60, Proviso — Tenant lawfully in- 
ducted on property by a mortgagee under 
the terms of mortgage:is not affected by 
premature redemption of mortgago 


(Mar) 37B 
—S. 68 — See Limitation Act (1963), 
Art. 62 (Aug) 166 


——S. 76 (a)—Liabilities of mortgagee in 
possession—Principle mentioned in cl. (a) 
applies to urban property also: (Mar) 37 


—S. 88—See Ibid, S, 60, Proviso 


(Mar) 87B 
——S, 108— Transaction whether a lease 
or licence ` (July) 145B 


~— 5. 111—See Houses and Rents— Sau- 
rashtra Rent Control Act (22 of 1951), S, 12 

(Jan) 9B 
——S, 122 — Document whether gift or 
will—Test to determine * (Apr) 74A 


—S. 185.A (2) —“Subrogated to all 
rights and remedies of insured’”— Insurer 
with letters from consignee insured affirm. 
ing subrogation in respect of totally lost 
railway consignment and declaring no 
objection to insurer getting payment can 
file suit against railway in his own name 

(Noy) 255 
Words and Phrases — “Immovable pro- 
Pe N Limitation Act (1963), Art. 62 

(Aug) 166 


— 


GUJARAT CASES OVERRULED, REVERSED AND DISSENTED 
' FROM ETO, IN A. I. R. 1972 


Diss. == Dissented From in; Not F, = Not Followed in; Over. = Overruled 
in; Revers. == Reversed in. 


AIR 1963 Guj 6=3 Guj L R 856, T. P. Kumaran v. (1968) S. T. Ref. No. 1 of 1968, D/-1-7-1968 (Guj) 
R. Kothandsraman —Not, F. A I R 1972 Guj L —Revers. AIR 1972 S C 1786 (Aug). 


(Jan) f 

y ` (1968) 2 IT J 322 (Guj), Commr. of Gujarat, I, 

AIR 1965 Guj 84-4 Guj L R 509, Bai Bamla v. Ahmedabad v. M/s. S. C. Kothari, Rajkot— 
Qcchavalal — Diss, AIR 1972 Him-Pra 69A Revers. AIR 1972 S C 391B (Feb). 


(FB) (June) ; 
R ; (1968) 70. I T R 503 (Guj) Commr. of I-T., Gujarat 
{1967) 8 Guj L R 500, G. G. Gandhi v. Municipal v. Ahmedabad Rana Caste Associatlon — 
Corpn. City of Ahmedabad— Revers. AIR 1972 Revers. AIR 1972 S C 278 (Feb). 


S C 1730B (Aug). - 
: (1969) Criminal Appeal- No, 189 of 1968, D/-2-5. 
{1968) Gri. A. No. 576 of 1988, D/- 20-11-1968 -19869 (Guj) — Revers, AIR 1972 S C 1150 
(Guj) —Revers. AIR 1972 S C 922A (Apr). (May). 4 
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COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous years 


Owing to late receipt of other journals the following supplement to 
comparative tables of A. I. R. == Other Journals is issued. 


A. I. R. Gujarat == Other Journals, 


AIR 1969 Guj 
Other Journals | AIR 


AIR 1970 Guj 
Other Journals firr 


AIR 1968 Guj AIR 1971 Guj 


AIR Al Other Journals 
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308 ILR (1970) Guj 618 |208 19872 Ren O J 61 
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209 


228 
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AIR Other Journala | AIR Other Journals 
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ILR (1889) Guj 1104/94 
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ILR h Guj 81 
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ILR (1973) Guj 880 
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Petitioners v, The :Administrator. Ghed | l 


Bagasara Khéti_. Vishayak Karyakari 
Sahkari ` Mandali Ltd; and others, . Res- 
pondents..,, 


“* Spl Civil Apples. Nos. 1464 to 1467 
of 1970,° D/- 0-2-1971 to quash “the 
order of Gujarat State Co-op. Tribunal 
D/- 3-9-1970. - - 


IER S Societies = — Gujarat Co- 
‘operative Sccieties Act (10 of 1962), Sec- 
tion‘ 150 (9) — Power to invoke: revi- 
sional | jurisdiction ~-~ Once an appéal 
has been‘ preferred to the Tribunal- and 
it has been decided either on merits orin 
limine on the. ground as, to limitation or 
default, it has ze ‘effect of ` confirming 
order appealed* from — Tribunal cannot 
in revisional jurisdiction undo what: it 
has done in appellate jurisdiction. oa 
1963 Guj ‘6, Not Followed. ce 


Pending ` appeals ' before the Tribunal 
applications were made for ‘converting 
- the appeals into revision applications. 
The appeals were dismissed on ` the 


ground of limitation and “thereafter, the 


applications were entertained. 


Held,’ once the Tbuit dismissed 
the appeals - p ‘the ground of limitation, 
the -effect of the appellate order was’ to 
confirm the original order from which 
it was preferred and there- was no ap- 
peal pending on its file.’ The’ Tribunal 
ought to have: converted the ‘proceedings 


into revisional proceedings without 
finally recording any order in the ap- 
peals. AIR a SC 1332. Followed; 


, Not Followed. 
(Paras 9, 12, 13) 


ATR 1963 Guj 6 


HO/IO/D550/71/MBR/K 
"1972 Guj./1 I G—28 


the Administrator 


Cases- Referred: - Chronological Paras 
(1970). AIR 1970 SC 1 (V 57)= >- . 
1969-2. SCC 74, Shankar Ram- 
chandra Abhyankar - ‘Vv. Krishnaji 
Dattatreya Bapat 
(1969) 1969-3 SCC .384 = "1969. SCD - 
539, Somnath Sahu v. ‘The | State 
Orissa ° 


of 
(1968) AIR 1966 SC 1332 (v 53) = 


1966-3 SCR 300, Sheodan Singh v. 
_Daryao Kunwar 5 TIW: A 10 


, 12 
(1963) AIR 1963 Guj 6 wv. 50) = 
Gu] LR 856, T. P; emia v. R 
Kothandaraman ` aae 
(1956) 58 Bom LR 344 = ILR GaP) 
Bom 442, K. B. Sipahimalani 
Fidahussein Vallibhoy ` `` 8 


J. R. Nanavaty, for Petitioners (In 
all the ‘matters);, D: U. Shah, for 
pondents (In all’ the matters). . 7; 


JUDGMENT :— These. four.. peti- 
tions have been .filed under Article 227 
of the- Constitution by two . petitioners 
the first of whom.. was the President of 
Ghed Bagasara Kheti. Vishavak Karya- 


_kari Sahakari Mandli Ltd. operating ‘in 


the village Ghed Bagasara of Mangrol 
Taluka under’ Junagadh District and the 
second of. whom. was the -Secretary of 
that ` Society: The respondent No. 1 js 
of that society and 
the respondent- No. 2.is a OT of 
the said’ ‘Society. aj a 


2. - The’ Society. and. the respon- 
dent No., 2 filed: against the petitioners 
four arbitration cases under’ the Gujarat 
Co-operative Societies Act, 1961 for re- 
covery of certain amounts alleged to 
have been due from the- petitioners. 
Those cases were ‘tried by the Regis- 
trar’s nominee who by his order dated 
28th June 1969 dismissed all of them. 
The Society which is the respondent 
No. 1 to the petition and the respondent 


- No. 2 filed appeals to the Co-operative. 





2 Guj. 


‘limitation and it 


‘barred- by time. 


© 


after the appeals were. 
. limine on the ground: of > 


tertain any. 
- order to make good his: submission be- 
fore me he “has invited my attention to. 
sub-sec, (9). of S.-150 of the Gujarat -Co- 


[Prs. 2-4] 
Tribunal against the nominee’s decisions 


in. all the four cases. The appeals were- 


filed beyond time. On 9th April 1970 
they were heard on the question as to 


cord that the Tribunal 


ground ‘that they were 

On’ 24th April 
they pronounced their written order in 
that behalf. . Prior ‘thereto, on 16th 


missed on the 


“April 1970 the respondents Nos. 1 and 2/ 
made applications to the Tribuhal „for 
ji converting their four appeals into four 


revision applications. Those applica- 
tions were heard on 3rd Septemher 1970 
„ dismissed in 
“limitation on 
Tribunal by. 


24th April. 1970. The 


ed. all the four applications. 


. 3. > Against. the orders- of- -ihe 
Tribunal granting: the four: applications 
by which’ it converted the- appeals ‘into 
revision ‘applications thesé - 
‘tions have been filed ‘in’ ane Court. 


4: Mg: : Nanavaity. | 


tention before’ me. His, contention is 
that when: appeals have.. ‘been filed and 
decided* by a’ judgment, ` the. ‘Tribunal 
has no power or jurisdiction ` ‘to “ en- 
„ revision: application. „In 


operative Societies . ‘Act, 1961. Ht is; “in 


the followirig terms : T. 


“The Tribunal may call for. and 
examine ` ‘the record ‘of any proceeding 
in ‘which an “appeal ‘lies to it: .for the 
purpose of ` satisfying. 


_ to’ the ‘Tribunal: that any such decision or 


7 and for 


‘Jurisdiction. 


order-.should..be modified, annulled or 


í reversed, the Tribunal’. mày- pass such 


order ‘thereon ‘as. it may deem Just” 7 
Now sub-sections .(1) to..(5) of: Sec.. 150 


deal" with the’ constitution of the Gujarat’ 


State ` "Co-operative Tribunal and the 
constitution -of, its benches., Sub-sec; 
tion (6) lays’down the’ procedure where 
the ‘members of the .Tribunal are 
equally divided. Sub-section ` (7) deals 
with the framing of Regulations for the 
Tribunal for’; regulating: its ` ' procedure 
‘the -disposal- 
Sub-section 1 (8). provides . for publication 
of ‘the..:-Regulations. in-~ :the: 
Gazette,- Sub-section (9)-which I have 
quoted above -confers upon it revisional 
. Sub-s, (10) -confers upon 
it power to make’ interlocutory ‘orders 
in appeals filed under Section 102 of the 
said Act. Sub-section -:(11) accords 
finality and conclusiveness “to the orders ` 
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appears from the re- -v 
orally declared: 
on that day that the. appeals were dis-. 


1970 ` 


‘specified therein. Sub-section- (9) 
. fers ‘upon the’ Tribunal revisicnal juris- 


its: 
order datéd 3rd September 1970 grant- 


` revisional, 


four peti- E 


>-appearing’ for i 
the etitioners has raised ‘one con- 
f R “aply. _it is the power of the 


‘appeal lies to it Jil. ars res 
‘three es of cases: (a) cases in. which 


and, appeal has -been’ 
-has not: been:.decided on merits but. -has 


-tions as to .limitation or x 
beén dismissed for default (c) . cases in - 


itself as to the 
legality’ or propriety of any, decision or . 
_ order -passed, If in any case, it ‘appedrs 


‘of its. business. - 


Official’ 


A-I. R. 


passed .by the Tribunal in appeal ‘or in 
revision under sub-section (9), or in re- 
view under Section 151 and lays down 


. that they’ shall not be called in question 


in any Civil or Revenue Court. Sub-sec- 
tion (12) confers upon the ‘Tribunal all 
powers. ‘of an appellate Court which - 
an appellate Court: enjoys’ under Sec- 
tion 97 and Order -XLI in the First 
Schedule of the Code of Civil Proce-- 


dure, 1908. So far as appeals to Tribunal 
. are concerned, they are provided by 
Section 102 in cases 


specified in that 
section and by Section 153 in cases 
con- 


diction in. those cases in which appeal 
lies to it. Therefore if .an appeal does 
not lie to the Tribunal from any parti- - 
cular decision, it cannot exercise the. 
jurisdiction in that. matter. 
Next, for the * exercise of- -revisional 


‘jurisdiction,’ there ‘is.rio period of limita-. 


tion which has been, prescribed. _ Un- 
doubtedly, the *: Tribunal - can -éxercise 
; ‘this’ revisional’~ ~ jurisdiction either suo 


motu’ ‘or’at the: instance of ‘an aggrieved 
party. The fact, however, ternains that 
Tribunal which 
can .be exercised by it if it.so thinks fit. 
It does not confer: any Te upon : liti- 

gants. The expression"... f 


appeal lies but appeal has,not been pre- 
ferred (b) cases” in’ which . “appeal. lies 
preferred’. but it ` 
‘been’. decided in limine; on, such. ques- 

„where it has 


which | appeal lies- and: appeal has: been 
preferred and‘ has been decided’. 

merits. .So far as the third type | of ies 
are’ concerned, there | is no. dispute be- 
foré me that the Tribunal will -have-no | 
revisional jurisdiction’ under sub-sec- 
tion (9). because, if it has decided ‘an. ap- 
peal on. merits, it cannot revise . its own 
order. It has not: been given any juris- - 
diction to-do so. Once the Tribunal -re- 


cords an appellate decision, the original 
` decision from which the appeal.has been 


filed merges with the appellate ` decision 
and it is the appellate decision which 
exists in the eye of law and holds ‘the 
field,- sub-seċ.. (9) .does not enable or..em- 


< power the Tribunal to: write two contra- 


dictory` “judgments in‘ the. same. matter: 
one in exercise of its- appellate, jurisdic- 


tion, and another in exercise of its revi- oi 


sional . jurisdiction. ` -Therefore, so far as 
its appellate . decisions . on merits are - 
concerned, subject: ‘to the provisions : of 
Section 151, “it, cannot revise. them, 
Similarly. in -cases where appeal lies to 
it but- appeal- has not been- preferred by 
„an agrtrieved „Party, . the. ribunal can 


1972 


exercise reyini - jurisdiction under 
sub-section (9) suo, motu or otherwise in 
order to satisfy itself as to the legality. 
-or propriety .of a decision: or order. -In 
such exercise of its . power,  it..can 
modify, annul or. reverse such'-a decision.: 


That is what sub-section (9) inter. alia : 


provides. ega A y 
a 


this: 
jurisdiction under ‘sub-section (9) in 
cases. whère san appeal! liés; «where it 
has been preferred but where it -has 
not , been -decided on merits?, Mr- 
Nanavaty . has contended that the Tri- 
bunal has no'-revisional’ jurisdiction -in 
such - cases. 
argument "he, ‘has invited my _attention 
to: sub-section (11).. of Section 150. Itis 
in the following terms... . 


“An ‘order passed iy oral or in 
revision undër ‘sub-section. (9). or in 
review under Section 151; by the ‘Tri- 


. bunal, shall be final and conclusive, ‘and . 


shall not be called in“ “question in “any 
Civil” or Revenue ‘Court.”" >. 


He- has, with’ reference” to “sub-see,’ any 


emphasized the finality “and. conclusive-. 
ness of an- appellate order made -by -the 
Tribunal. He has also invited my atten- 
tion to .sub-section (6) of. Section 1183. 
It is in the following terms. mates 


“Save. as provided in this Ace no 
appeal ‘shall. -lie’ against any order,- de- 
cision or award’. passed “in accordance 
with this: Act; -and every Sere orders 
decision or award shall -be ‘final, and 
where any -appeal has been’ provided: 
for, any order passed on appeal shall be 
final - and pe further appeal shall lie 
against TPs 
With.. reference - -to the peoples of this 

sub-section he-has laid . particular . Zee 
phasis on the expression “............... 
order passed -on ‘appeal shall- be. inak. 
According to-him, all - orders passed on 
-appeal are final . and’ conclusive “and 
subject to. the -provisions of Section 151 
the: Tribunal has no jurisdiction to‘ do 
anything by. which’ their: conclusiveness 
or finality may be disturbed.: The 
material ‘question which in this -context 
arises relates: to the exact “connotation, 


‘of the - expression. ‘order’: used in ' gub- i 


section (11):of Section >-150. or 
order or decision” used-in sub-sec. 
of: Section 153: 
waty.- the word - ‘order’ :used' in sub-sec-. 
tion (11) of Section 150 or in -sub-sec- 
tion (6) of Section 153 means: any order. 
passed in--exercise of the appellate juris- 
diction irrespective.of whether it has 
been an order., made òn -merits or ‘an 
order made-in - limine. According .to: 


Tany 


(6): 


him,.. once -a final. ‘order -is" made -in -ap-- . 


peel. the appellate . ‘power comes:to an. 
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” The E hone hick l 
ee been -raised for my consideration’ is 
Does the Tribunal have revisional’ 


: In-order -to -fortify ‘his ` 


According to Mr. Nana - 
` appéals 


[Prs. 4-7] Guj. 3 


“end and the original. order against 
which. the appeal was preferred merges 
-with the appellate order. According 
to him, therefore, it is the, appellate 
order which holds the field and not the 
original:order.. . _.. 


= “6. * He ‘has invited: my “attention 
to three decisions of the Supreme Court. 
` In Somnath Sahu v. State ‘of Orissa, 
(1969) 3 SCC -384, the Supreme Court has 
explained ‘the applicability: ‘of: ‘the doc- 
trine ‘of merger, ` In ‘that’ case, the ques- 
tion arose in the context of two adminis- 


_ trative orders” ‘neoriginal and another 
_ appellate: 


The “principle ‘which the 
Supreme Court’ has‘laid down has been 
stated: by .it in’ the following terms. 


There.’ can be no doubt ‘that if an 
appeal is: provided ‘by a. statutory- rule 
against an order . passed by ‘a tribunal 
the - decision of the appellate authority is 
the operative decision in law if the ap- 
pellate authority modifies or reverses it. 
In law the .position. would be just the 
‘same even, if. the . appellate decision 
merely confirms the decision of the Tri- 
-bunal. .. Asa result of the confirmation 
or “ affirmance: of the decision of the Tri- 
bunal by. the appellate authority the 
original. -decision. merges in the appellate 
decision . and -it is. the. appellate decision ` 
alone . which is. subsisting , . and is 
operative’ “and. capable. of enforcement. z 
Does ‘this-:principle .apply to cases where 


- there is no appellate- decision on merits, 


e.g. in cases Where an ‘appeal has been 
dismissed - for. default of. appearance or 
whére an appeal has . been. on 
the -fround of limitation? _ 


“7 “He has ‘invited my attention 
to another decision of the Supreme Court 


. in Sheodan Singh’ v.. Daryao Kunwar. AIR 


1966 SC 1332. In-that case, indeed, 
Their Lordships -were ` considering the 
applicability of the ` -principle ‘of `res 


ho judicata to ‘cases where an appeal has 


been dismissed -not on merits but other- 
wise. -In that'case, there were two decrees 
against which -two- First - Appeals were 


- fled- in ‘the District’ Court.- They ‘were 


later on’ ‘transferred to’ the: High’ Court. 
One of them was dismissed by the High 
Court on the ground that it was barred 
_by time and another was dismissed by 
the High Court on the ground that the 
appellant had failed to apply for transla- 
tion and printing ‘of record as required 
by the Rules:of the High Court. It was 
later" on contended in two. other” cross- 
that‘ the title of one Smt. Daryao 


Kunwar who. was -respondent-- to the 


aforesaid two appeals. to the sult pro- ` 


perty :had become: final on. account of: 
the . dismissal of:-the those -appeals. The 


contention . was. upheld ` by. the High 
Court. In appeal‘ while upholding the 
decision ` E the High: the~. princi-. 


Court 


4 Gul. [Prs. 7-9] 


ple which the Supreme Court has laid 
down has beem piaia ka the- following 


í “Our conclusion on the auestion “ot 
res judicata raised in . the -present 
appeals is this. Where the 
Court has decided two suits having com- 
mon issues on- the -merits . and -there -are 
two appeals’ therefromi and one of them 
is. dismissed on. some preliminary ground, 
liké ‘limitation or . default in printing, 
with the result’ that. the trial Court’s 
decision stands- confirmed, ‘the. decision 
of the appeal court will. be Tes judicata 


- and the BEDEL court must be deemed to - 
have heard: and finally. decided the mat- - 


ter: In such-a case the result of. the 
decision of the appeal court is to con- 
firm the decision” of . the trial ` Court 
given: on ‘merits, atid if that is so the 
decision of the appeal: court will be res 
. judicata whatever may. be -the reason 
for- the dismissal; It. would be a dif- 
ferent matter, however, where the deci- 
sion of the appeal court does not result 
in -the confirmation of the’ decision > of 
the trial court ‘given onthe merits, as. 
for example, where the -appeal court 
holds: that the trial Court had no -juris- 
diction and’ dismisses. the ‘appeal, even 
though the trial ‘Court might-have dis- 
-missed: the suit on’ the. merits.” i 
Indeed, what the Supreme: “Court ` has 
laid down in this decision has a. direct 
bedring on the applicability: ‘of the doc- 
trine -of. res judicata. - ‘ I- however, . can- 
not overlook ‘an important - proposition 
which has been stated in that decision. 
That: Ppa is that even. where an 
appeal has been dismissed on a~prelimi- 
nary ground like. limitation .or default 
in printing, the appeal court is. deemed 
to ‘have. heard and finally. decided the 
matter. It is.only when such a deeming 
fiction, comes into existence that the ap- 
plication of -the doctrine of res judicata 
can be extended to such a-case. It has, 


therefore, been.. further, Jaid, down in that- 


decision that where an appeal. is deem- 
èd to have been heard and..finally decid- 
ed even thoùgh.it has. been dismissed on 
some pre ground like limitation 
or default in printing, the result of the 
decision of the appeal. court is. to con- 
firm the decision | ‘ot: ‘the 
given on merits, ` 


8: The third 


is in Shankar Ramchandra Abhvankar 
v. Krishnaji Dattatreya Bapat,- (1969). 2. 
SCC 74, = - (AIR -1970 ‘SC i). 
that case, a party, in the first instance, 
- invoked the .revisional- jurisdiction of 
the High Court and invited its decišion 
on the merits of its case. Thereafter, a 
Writ petition was filed by the. party. 
against -whom the decision in the revi- 
sion application was recorded. ` That- 
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' ger sense. 


‘It. appears that 


trial. Court 


detain ‘to ‘which.’ 
Mr. Nanavaty--has invited .my attention’ . 


In P 


ALR 


Writ petition was allowed. Against that 


decision there was an ' appeal to’ the 
Supreme Court. After having dealt 
with the decision of the High Court of 
Bombay in K. B. Sip v. Fida- 
hussein Vallibhoy. (1956). | 5 
344 in which a right of appeal is 
tinguished from the exercise of revi- 
sional jurisdiction,. the Supreme Court 
has laid. down the. principle i, , the fol- 
lowing terms. .. .. 


“Now : when the aid ot the High 
Court is invoked` on the revisional side 
it is done because it 'is:a superior court 


and it can ‘interfere for the purpose ‘of - 


rectifying the error. of the- court below: 


‘Section 115 of the Code of Civil Proce~ 


dure circumscribes: the limits: of that 
jurisdiction but the jurisdiction which ‘is 
being exercised is a‘ part of the general 
appellate. jurisdiction of the High Court 
as a superior Court. It is. only one of 
the modes of exercising power conferr- 
ed by the pame basically and funda~ 
mentally. it is.. the appa "jurisdiction 
of the High Court..which is 
yoked and exercised in a wider. and’ lar~ 
We do not, therefore, , consi- 
der that’ the principle: on merger of 
orders. of inferior- courts in 
superior ‘courts’ would ‘be’ 

would become inapplicable 
a distinction between 

revision and: an appeal.” 


. the’ distinction ‘which 
was. drawn by the High Court of Bom~ 
bay between the right. of appeal and the 
exercise -of revisional _jurisdi ction has 
been removed by the Supreme. Court by. 
that decision. 


| 

ever, which emerges from Sheodan 
Singh’s case, AIR 1966. SC 1332 (supraj 
is that- ‘even poum. an. appeal: has not. 
been, finally hi . on merits and 


by. 
a petition ‘for. 


limine on. the ground. of default. or limi~ 
tation; the appeal.court-is deemed `ta 
have heard the appeal finally ‘and ` its 


decision operates to confirm the original 


decision. What has happened in the ‘in 
stant case is.that the Tribunal ‘í 
the appeals. on the ~ à 







same, viz. that it hae e ‘be. 
have heard. the appeals ` finall 


the effect: of the- appellate order’ which 
it has made is; therefore, to confirm the 
judgment and .award of. the nominee, 


being ;.in« © 


? 


The- material - eagles hires 


even _ 
though it: may have been dismissed ‘in 
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can it ‘again „entertain: a revisional. ap-- 


plication or invoke its revisional juris- 
diction to undo . what it has done in 
exercise of its appellate jurisdiction? In 
my opinion, sub-séction (9). of section, 
150 does not empower it to’.do so. 

10. Mr.. ‘Shah, appearing. for the 
respondent No, 1, has invited: my ` atten- 
tion to Order 47, Rule 1 of the Céde-of 
Civil Procedure and has. tried to com- 
pare its language with the language of 
sub-section (9) of section 150. Clause (a) 
of sub-rule (1). of Rule 1 of Order 47 
uses the expression’ “...... from which an 
appeal is allowed, but from which no 
appeal has: been preferred” - He tries to 
emphasize the fact that sub-section (9) 
of section 150 does not use an expression 

to the expression “...... from which 
no appeal has been preferred” occurring 
in clause (2) o of sub-rule (1) of Rule 1 of 
Order 47. Shah, indeed, is correct 
in his. abate that the language used 


‘In sub-section’ (9) of section 150 of the - 


Gujarat Co-operative’. Societies. Act ` is 
different from the language used in sub- 
rule- (1) of- Rule 1 of Order 47 of the 
Code of Civil Procedure. Similar, though 
slightly different, is the case with the 
language of: section 115 of the Code ‘of 
Civil Procedure. ‘Therein also ‘the ‘ex- 
pression which ‘has been used ds “Sy in 
which no appeal Hes thereto. - How- 
ever, the comparison: of- “the lan 


guage 
used in clause (a) of sub- rule (1) ‘of R-1. 


- of Order 47 and section 115 of the: Code 
of Civil Procedure on. one hand and the 
language used in sub-section (9) of sec- 
tion 150 on thé other. hand does not 
help Mr. Shah in distinguishing the clear 
and unequivocal. principle laid. down. by. 
the .Supremé.- Court’ in Sheodan Singh’s 
case, AIR 1966 SC 1332 (supra). 
true that in. Sheodan- Singh’s case the 
Supreme Court was : dealing. with -the 
question ‘of res judicata but. in my opi- 
nion, the principle laid down in -regard 
to the, applicability. of the - doctrine. of 
res judicata, cannot -be disregarded for 
the present purpose because the princi- 
ple underlying. the facts -of the’ presént 
case and the facts. in Sheodan’ Singh’s 
case appear to mé tobe the same, viz: 
whether an appellate -order which does 
not decide an appeal ‘on merits but which 
disposes it. of in’ limine can be said to 
mean that the appeal has been finally 
heard and whether it has the effect ‘of 
confirming the original order from which 
it has been preferred. The answer’ to 
the question: which the Supreme . Court 
has recorded is very cledr and, in my. 
opinion, it: applies to both the situations. 


` H. Mr. Shah has.’ invited | my 
attention ‘to. the decision. of this Court 
in T. P. Kumaran- v. Kothandaraman. 3 
Guj LR 856 = _(ATR 1963.° Guj 6)...The 
first principle which has been- laid down 
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Tt. is. 


Guj. 5 
by a ‘Division Bench in that decision is 


- that a decree of. the lower Court merges 
_on appeal into the decree of: the appel- 


late Court: It is only on a judicial de- 
termination that.the order. of the lower 
Court ‘becomes: merged in: the decision. 
of the Court ‘of appeal. No merger takes 
place: when the Court of appeal does not 
judicially determine the appeal but. dis- 
misses it 'on.a mere preliminary ground, 
such as limitation or “maintainability. 
When :the revision Court interferes, it 
sets. aside or modifies the order of the 
lower: Court -or authority but there is. 
no-merger of the original order in the 
order Pr parsed by the revisional . authority. 
has also been further laid down that 
i original order ‘of the inferior autho- 
rity ceases.to have an` independent exist- 
ence once the appeal or revision is dis- 
posed of and it merges in the order of 
the superior authority. The principle 
laid down. by: this High Court in the 
aforesaid: decision is slightly different 
from the principle laid down by the 
Supreme Court in Sheodan Stngh’s case, 
ATR 1966 SC 1332 (supra). In. my opi- 
nion, the’.principle laid down by- the 
Supreme Court in -Sheodan Singh’s: case, 
(supra) is binding upon me and is more 


apposite. ..Therefore. it should govern 
the decision of this case. 
12 ` Mr, Nanavaty’ has’ ‘further 


argued. that the expression “. in which 
an -appeal -lies to it...” used in ` sub— 
section (9) of section- 150 can also be 
looked ‘at from: a different angle. That 
expression: presupposes that an aggriev- 
ed party has a- subsisting right of appeal. 
If an aggrieved party exercises his right 
to appeal ‘and ‘fails, can it be said? even 
for the purpose of invoking the revisional 
jurisdiction: under sub-section (9) that 
an ‘appeal still lies to the Tribunal? A 
party. which has a right of -appeal 
exhausts its right when it files that. ap- 
peal and whén the appeal . is decided 
either on merits or in limine. Thereafter, 
since no fresh or further appeal lies to 
the Tribunal, the Tribunal, according to 
Mr..-Nanavaty, has no jurisdiction under 
sub-section (9) of section. 150 to invoke 
its revisional jurisdiction- because its ap- 
pellate jurisdiction, with the disposal. of 
the. appeal, has -been exhausted,. Accord- 
ing to him, the scheme underlying sub- 
section (9).of Section: 150-is that the ap- 
pellate jurisdiction. and the revisional 
jurisdiction of the Tribunal operate in 
the same field and-in the same area. under 
ee -same circumstances and the Tribu- 

.can exercise its -revisional jurisdic- 
tion provided its appellate jurisdiction 
has. not been availed of by'an aggrieved 
party. ` The argument. which Mr. -Nana- 
vaty- has raised appears to be quite a 
plausible argument. However; I do not 
propose to express. any final opinion on 
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that - point- because, as I> understand, in. 


light. of the principle laid down by the 
Supreme Court in Sheodan Singh’s case, 
AIR 1966 SC 1332 (supra) the only inter- 
pretation. which I can: place upon sub- 


` [section (9).of Section::150 -is that once 


an appeal has been: preferred to. the Tri- 
bunal ‘and. 
either on merits or in -limine on the, 
ground as to- limitation. or default, it. has. 
the ‘effect. of- confirming : the original 
order from “which it has: been. -preferr- 


ed. In such a-case, ‘under. sub-section. 


(9) of -section 150. the Tribunal cannot 
invoke its: -revisional -.:jurisdiction::and. 
undo what ‘itrhas done.: In other: words.. 


by invoking its revisional “jurisdiction, it 


cannot, reverse or modify . what itis 


deemed to’ have -confirmed in exercise: of : 
/ = 113. & 906)’ 2.Ch Ð 631, Rel. on. 


its appellate: jurisdiction. . 
“) 43.7 
bunal in ‘this’ case. indeed ‘entertained the 
applications - for converting the: 
into revision ‘applications on 16th April 
1970 when they were ‘pending beforé “it 
but ‘unfortunately ' 
appeals on ‘24th April 1970 and -disrniss- 

them on the ground: that they were 
time-barred ‘and’ thereafter. granted -the 
applications “for .. 
missed appeals into revision applications: 
Once the Tribunal dismissed the ‘appeals 
there. was no appeal, pending on its file. 
It..is difficult to. imagine - what: it was 
converting -into ‘a revision application if 
there was no appeal, pending on. its -file. 


If -it really wanted to invoke its revi- - 
sional . jurisdiction -in these ‘matters - it - 


ought to have decided ‘the appeals and 


the “applications ‘together and- converted . 


the proceedings into revisional - proceed- 
ings without -finally recording any. order 
in. the appeals having the :effect of. con- 
firming.. the. orinmal orders „made. by. the 
nominee. . 
1a In the: 
taken ‘the: Tribunal has -indeed followed 
a Wrong course.’:'It-. appears: ~to ‘have 
put the cart before:. the: ‘horse: But that 
‘is what: it is: It. is: difficult to help the 
-situation.: Under. - these citclimstances. 
in -my ‘opinion: ‘the “four -impugned 
orders’ madè: -by the:- 


set; aside. : 
` 15. 

asidè the four impugned “orders made 

by, the Tribunal and . dismiss: the four 


applications made before’ -it'for convert~ ` 


ing the four- appeals“ into revisional prò- 
ceedings. -Rule is'made absolute in each, 
of the four petitions.. In the” circum- 
stances of-the case, I- diréct--that theré 


shall ‘be no order as to iosta <in alk the- 


matters. 
3 . _ Petitions allowed. 





“once it has . been- decided; 


It' may be ‘noted that the Tri. 


- appeals. 


it: first.” decided ‘the ` 


converting those > dis-. 


be: one’s. ‘own. sub-tenant. : 


: Cases 


“view which I Haves i 


Tribunal’ have 
been made: without + Turisdiction.: They © 
are; therefore. pale to’ ‘be quashed and” 


<T Eeee quash ‘and set oY. 


ALR 

- ATR 1972 GUJARAT 6 (V 59- € 2) 
: - THAKKAR; J. - l 
Mehta Jagiivan’ Vanechand. ` Appel- 
lant v. ‘Doshi - Vanechand - ‘Harakhchand 

and others, Respondents: ` : 
Second “Appeal No. 297 of 1963, bi 

29-6-1970 against order..of M. B, 

Dist, J. ‘Rajkot in Civil Appeal No. oO at of 
1960. 
“Houses: and’ ‘Rents—Saurashtra: Rent 
Control ‘Act (22 of 1951), S;..13 0. (e}— 
Mere ‘fact that a` tenant enter “into a 
partnership and allows the premises beż 
ing used. for. benefit © of the. partnership 
does not constitute: “assignment or ‘sub-_ | 
letting in favour of the. partnership -firm 


entitling a landlord to. recover. posses- 
sion. .AIR- 1954 Mad 182 -& AIR. 1953 


> on (Paras. 4, 5, 8) 
In. an daalenuant the assignor ‘trans- 
fers the totality; of his interest to, ‘the 
assignee. ‘Unless: the individuality - of. 


‘the assignor and; the: assignee. is different ` 


and distinct: it does not constitute assign- 
ment.- Taking in -of a partner ` does -not 
amount to” assignment: asa partnership 
has no ‘distinct -: personality. . -Moreover, 
tenancy interest cannot be: split ‘up: into 
parts: ‘and, therefore. a tenant -cannot 
assign the tenancy interest to'a patter- 
ship ` .of which -he himself -is a partner.. 
"As regards sub-letting; one: 'canhot ` 
A-tenant can- 
not' be a head-tenant ‘and’ also sub-tenant 
along ‘with. his partner. - eo 
Furthermore,’ ‘there carinot be pärt- 
ing with legal possession, ‘tierely ‘because - 
a’ partner carries: on” business. in the. pre- : 
mises ` along | ‘with thé“ ‘tenant. 
oan ~ (Paras' 4. °5, 6): 
Referred: - ‘ Chronological -Paras 
(1954).: AIR 1954 Mad, 182. (V, 41y= 7" 
‘1959-1 Mad LJ“ "652; Gaoi ie 
‘Rangamannar: Ch Chetty v” at : 
ah “- . 6. 


. Ran 
` (1953) ATR 1953 Sau, 113' w 40). eee 
Kargandas “Ramji y: -Karsanji = i 
*Kalvanil 2 Be. 
(1926). -1926- 1 KB 198 = 95 J KB we 
449° Chaplin v. Smith” . 6 
(1928)° 1923-1 Ch 373 = 92 LJ Ch.. page 
Jackson _v: Simons a Jo X6. 


(1906) 1906-2 Ch 631 = 76 LJ Ch ~ -- 
-78 South of England | Dairies: Lea. Pee 
in Baker.  ; 4 
` P. V. Hathi, fór: Appellant; -Surésh 


M Shah, .. for Responded 


JUDGMENT: “Will. - ‘tenant who- 
takes in a partner in a gine run by 


‘him ‘in-rented premises: incur the lability. | 


of being evicted on the -cround that he 


. has sublet, or assigned'his interest in the. 


tenancy in favour ‘of ‘the’ partnership? 
It is this question which’ ‘requires. to: me 
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resolved in. the. present second :.-appeal 
under’ section -28 of the: Saurashtra Rent 


M: J.. Vanechand ¥."Doshi.Vanechand (Thakkar J.) 


Control Act.. 1951 by-.the ‘plaintiff. land- 
lord who has failed in» both the lower’ 


‘Courts. : The Saurashtra Rent Control 
Act, 1951, will be: referred'to as “the Rent - 
Act” in the course of. this ` Judgment. 


2 The. appellant-plaintifé . . insti- 
tuted: Civil Suit, No. 68 of.1958. in the 
Court of the Civil- .Judge (S> D.) Morvi 
‘claiming a:idecree for eviction-‘under sec-. 
tion -13 (1) -(e) of- the Rent: Act, which 
is in the following terms, - cue the, 
respondents-defendants:. ; 


`g. (1) : Notwithstanding. E 
contained in this “Act, a landlord shaH be 


entitled- ‘to’. recover “possession “of any 
premises if ane Court‘ i satisfied. , a 
* oag 


(e) that” She nay has.” since. .the 
coming . ‘into. operation of this Act: sub- 
Tet the: whole. or part ‘of ‘the premises or. 
assigned or transferred . in any, other 
manner his interest therein; „0r K i 


The. trial Court came- ‘to the. anio 
that- merely -because -the tenant. entered 
into a partnership and took. in a -part- 
mer, it cannot be said. that he had, tfans- 
ferred -or assigned his _interest in the 
tenancy in favour :of -the partnership 
firm. - The lower appellate: Court en-' 
dorsed: this view. Thereupon the landlord - 
has approached this Court by way of the 
present second “appeal. ` 


“ 13; 0 The:facts afe” ` not “in dispute, ` 
a “tenant was carrying on business in 

demised premises (hereafter referr- 
tae to as' the “suit shop”) on his own as 
a ‘sole proprietor of ‘the business.. In 
October 1957 the tenant ‘took’ in- ‘defen- 
dant No.2 and. defendant No. 3_ as" his 
partners.’, From ‘then onwards the tenaft 
along’ with ‘his aforesaid ; two ° 
carried on’ business ‘in-.the suit shop. for 
- the benefit’ of the partnership’, ` “The - 
partnership’ deed : executed: between - the 
tenant and his two partners (defendants. 
Nos: 2 and 3) in terms made it clear that 
the tenancy rights continued: to “vest un- 
to the. tenant (defendant: No..1) and, that 
the - defendants Nos, 2 and 3 who were 
joining. him. as partners | - were not to. 
acquire any interest in the tenancy rights 
belonging to him. ` On these facts: the 
question ‘has been .debated whether- or 
not a subletting or. assignment of - the. 
suit shop in- contravention ' of -section 13- 
(1) (e) of the Rent Act, has taken, place 
in October. 1957. 9)". - : “ag 


4: “The learned: eoms “for the. 
kaderi poses. two ‘key: questions and 
answers them. Who: was. doling business 
tn the- suit~shop and. who was in pos- 
session till- 1957? ~ (the tenant-defendant 
No. 1)..Who is doing business in the’ suit 


partners . 


, 


. tenanced.. 


. and:«unfaltering ‘no’.- 


action” results’ in’ the 
. denuded’ of ‘his: entire interest: and ‘the 
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-shop and- whois in |. possession ` since 
1957? (the 


“partnership formed by the 
tenant. with the-two defendants)... It is 


-argued that the answers to the aforesaid 
two. ‘questions impel one to the conclu- 


sion that there’. has: been . either sub- 
letting or assignment -notwithstanding 
the -stipulation in the partnership deed 
that ‘the. tenancy interest. will continue 
to: remain’ .vested unto. the defendant 
No:, 1 —-tenant,. The argument, in my 
judgment, is misconceived and fallacious. 
It is. a-well recognised . proposition ` that 
a partnership is -not a. ‘legal person’ or 
a:corporation ‘sole or ` corporation ag- 
gregate having: a distinct legal- persona- 


` lity of its own. That a partnership is a 


describing thé 
equally. well 


compendious mode of 
partners‘. collectively ..is 


` known. ” The ‘submission that a- partner- 


ship- firm is a: distinct’ legal entity- and 


' that the firm is now in possession of the 


suit -shop. and is doing business ‘thereat 
whereas: the defendant No. 1 was doing 
sò hitherto- cannot therefore be coun- 
‘The. two :crucial questions 
posed by.-the learned counsel. for . the 
landlord may now be examined. in a dif- 
ferent. light. Previously the.-tenant him- 
self .wasusing:the shop and doing business. 


‘Now the plaintiff along with hist two 


partners - (defendants Nos: 2 & 3) is using 
the shoprand doing: -.business thereat. 


‘Does this‘constitute either.‘sub-letting or 


assignment? The : answer is- a: clear-cut 
The reasoris’ for 
forming ‘this ‘opinion ‘may now be con- 
sidered in some detail. First,.:it. may be 
considered whether this..constitutes as- 


signment. ' In an assignment the assignor 


_transfers‘the totality’ of his right, title 


and interest to ‘the: assignee. ‘The trans- 
: assignor being 


assignee ' replacing’: him and acquiring 
the entire interest in his’ stead. ‘The 
assignor- who had'an interest previously 
would not. have any ‘interest’ howsoever 
little left” with him any ‘more’ The 
assignee ` acquires ‘the’ interest ‘though 
previously he had ‘nore. What previously, 
belonged to -the assignor (and ‘none else) 
now belongs ‘to the assignee (ahd no 
other), - A similar view has’ -beén ex- 
pressed in -South of England Dairies Ltd. 
v: Baker (1906- 2 Ch. Div. 631 at p. 639). 


"An assignment” says Joyce.. J. “of a 
lease must. necessarily embrace all the 


estate of the assignor: Preston on Con- 


veyancing: 3rd ed.: Vol. II p. 124”. This 
test’ does->not ‘answer in’ favour~of the 
landlord. Uniless-it .can be-'posited that 
the original tenants- entire: interest has 
been’. ed. and that of someone . 
else to. the éxclusion of the. original te- 
nant créated,-it is futile: to contend that 
there has been an assignment... Even if 


_ the tenancy interest had been thrown 
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into. the partnership (unlike the present 
lease) the answer would «. not have ‘been 
favourable to: the landlord. Even.in 
such a case‘ the tenant continues. to have 
an interest: along with his two partners 
in the tenancy rights. He is not divest- 
ed of his interest altogether. Again one 
cannot ‘make. assignment in one’s own 
favour along with= two others. : If the 
argument is correct, the tenant has made 
an assignment inhisown favour jointly 
with others. . But then he cannot have 
a-split personality- fulfilling the role of 
both: ‘assignor’ ‘and ‘joint assignee? Un- 
less the individuality of- the assignor and 
assignee is different and distinct, it can- 
not ‘constitute assignment. And`as a 
partnership has no distinct personality; 


it is not possible:to accede to the. argu-.. 
ment that taking in of.-partmers consti- 


tutes assignment, . There... is another 
dimension: of the . matter. - A’ tenancy 
interest cannot be split up‘into parts. It 
is .an integrated indivisible-interest which 
must be retained .or transferred’ in its 
entirety. Can one . split up a. tenancy 
interest; retain-.a part. of it, ‘and trans- 
fer the remdinder to someone: else? To 
jask the question is -to.answer it. 


tain a-part ‘of it--and transfer the 
remainder to his: “partners; itis evident 
` |that he cannot assign: the «tenancy ir- 
. |terest_to'a partnership: of which. he him- 


jself along with others is a partner. It is, . 


therefore: ‘not fecessary ‘to’ demonstrate 
any further that it: cannot penetitnt 
assignment. sE 


ee BS ‘Whether or. ae ‘it will “consti- 
tute ‘sub-léttirig may how be examined, 
Sub-letting postulates two. distinct per- 
sons; the head-tenant and the., sub-tenant. 


Their. rights and ‘obligations | are dif- 
. One ‘cannot be one’s own. sub- : 
If the transaction of*'taking ‘in © 
partners constitutes sub-letting, the de- 


ferent. 
tenant.: 


feridant-tenant will. be head-tenant and 


he. himself along with, his. ‘two partners - 


will be the sub-tenants: It. is. not neces- 
sary. to uncover, the fallacy in this treck 
of- reasoning .any. further, As it is -not 
feasible’ ‘to ‘accede..to the argument that 
the partners of a.. partnership firm .con- 
stitute a legal entity, having a distinct 


identity, individuality;,or personality, it . 


is not possible to hold that a transfer has 
taken place_from the tenant to oe 
and to two’. others’. (his partners). 

contention: cannot’ therefore,. be seh 
that a ‘sub-tenancy-has-come into exist- 
ence between::the tenant - on the’ one 
hand and.the tenant and his partners on 
the other. On this ground alone, the 
appellant-plaintiff must: fail. But the 
decision canbe buttressed on another 
ground. ası- well. The -argument that 
there -has been a transfer of possession 
in ‘favour of the partnership firm, that 
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or user, 


_and legal possession. 


i ‘As the 
tenant.can not split ‘un the interest. re-. 


` occupation ‘is that of. 


„or. assignment. 


. carried on in 
‘shop to the front ‘part of the shop be- 


is- to say; that there has been transfer 
of possession from the tenant to- himself 
and: two others :is: also an argument 
which arises from some ` misconception. 
Merely because the tenant continues to 
carry on the. business. m the same shop 
as hitherto but takes in two partners, 


the legal possession of the shop does not}. 


change hands. -Using the shop is not 
equivalent’ to handing over legal posses- 
sion of the shop, “uegal- possession is a 


- concept which ‘must’ be distinguished 


from the -concept. of physical occupation 
©ne who’ ‘dccupies or uses a 
premises, is not necessarily: in -legal - pos- 
session. of the premises. There is-a dis- 
tinction ‘between ‘physical -occupation 
A .watchman - may 
be in physical occupation of premises, 
That. however, does not mean that he is 
in, legal possession of the premises. If 
a tenant leaves. the .. town keeping his 
watchman on the premises, it cannot be 
said “that a transfer of’ ‘possession has 
taken place. “The watchman is. in oc- 


cupation as ‘an employee or agent of the .. 


tenant. The legal possession continues 
to-be that of the tenant’ though the actual 
the watchman: 
Seely even if the - parthèrs - of -the 

firm” attend. the shop and ` do .- business 
along. withthe tenant, it: cannot’ be said 
that. they: are in legal: possession ‘of the 
shop. This is another reason why “the 
argument of the:-Jearned counsel for one 
landlord. “cannot: be upheld. : 


A similar question v was gra 


. 6. 
before. the Madras High Court in “Gun- 


dalpalli “Rangamannar . Chetty . v.. . Desti 
Rangiah, ATR, 1954 Mad 182. A, reference 
was made to Jackson .v. Simons, (1923) 1 


`Ch. 373,: and. the. distinction: drawn be- 


tween physical possession and. legal 
possession ‘in that. decision. was taken in- 
to account in rejecting the contention of 
the landlord that there was a subletting 


the Madras. High Court jin ‘paragraph. ©) 


of, the ‘said decision’ as under: | 


“In ‘Jackson’ v. Simons’, (1923) i 


‘Ch. 373 (B), the - question - -Was ‘whether 


the tenant broke’ a similar covenant: The 


ALR 


It has-been observed by . 


defendant who was the tenant, without - 


the plaintiffs’ consent or knowledge 
agreed for the sum. of i A per week to 
allow ‘the proprietor a night club- 


‘a iat beneath ‘the 


tween the hours of ‘10-30 p.m. and 


2am. for the sale of tickets of admis- 
“sion to the club Romer J. held’ that the 


arrangement conferred to estate or in- 
terest in the demised premises but was 
a-mere privilege.-or licence to use por- 
tion thereof, the-defendant retaining the 
legal possession of the. whole and. did 
not.- therefore, constitute.a breach of the 
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covenants not to. assign. . underlet, or 
part with. the demised premises or any. 
part thereof”? | -> 
The Madras ‘High Court: dias: relied - on - 
an observation made by Serutton L. J. 
in Chaplin v. Smith, (1926) 1-KB 198, 
ot p: 211, wherein it was observed: ~ 
“He did not assign; ‘nor did he - 
underlet.. He was constantly on the pre- 
mises himself and kept the key of .them. 
He did business of his own ‘as well as 
business of the company. ~ In my view 
he allowed the company touse the pre- 
mises while he himself remained, in pos- 
session of them.” 


Reliance was also placed on the Trėatise , 


of Foa'on Landlord and Tenant, 6th Edn. 
at page 323, where the law on the sub- 
ject has been Summarized in the. follow: 
ing words: ` 


“The mere act of letting other per- l 


sons into.possession by the tenant, and. 
permitting them to use the premises for 
their own purposes, is not so long as he 
retains’ the. legal possession „himsels, a 
breach of the covenant.” . : 
After considering all these decisions.. the 


High Court: of Madras extracted the fol- | .., 


lowing principles. and: came ‘to the con- 

clusion that a-mere taking in of partners: 

did not amoùnt to ‘transferring .of posses- 

sion and did not > constitute , ‘assignment 

r subletting.’ Says | the Madras _ High 
urt:- 


“It is clear irom the- aforesaid deck: 
sions that there cannot be a sub-letting. 
unless the lessee parted with legal pos- 
session. The mere’ fact that another is 
allowed to’ usé ‘the premises while the 
lessee retains the’ legal: possession is not 


enough to create’a sub-lease. Séction 105. 


of the ‘Transfer of Property Act defines 
a lease of immovable property as ‘to 
transfer of right to enjoy such property. 
Therefore to create a lease or sub- lease 
a right to. exclusive : possession and 
enjoyment of the : property should ‘be 
conferred on another. In the present 
case. the exclusive possession of the ‘pre-. 
mises was not given ‘to the second res- 
pondent. The first respondent continu-- 
ed to be the lessee, though in regard to 
the business .carried on in ,the- premises 


he had taken in other -partners: The - 
‘partners are not given. any exclusive 
possession of the-- premises or a. part 


. thereof, . The first respondent continues. 
to be in possession. subject to the liabi- -` 
lity to. pay rent to his landlord. The 
partnership deed also, as I have already 
stated, does not confer any such right in 
the premises on the other -partners. I 
therefore hold in -the circumstances 
of the case the first respondent did not 
sublet. the premises to the: second’ res- 
pondent, and therefore he is not liable 

to be evicted under es provisions. -of 
Act No, 25.0f 1949”. fee gs 


- F. Mahmadbhaf v. B.. N; Bhatt. = 


tion Section- — Me 


'[Prs, 6-7] Guj. 9 


The view: a by me is Tenia by 
the opinion expressed. by . Madras 


.High ‘Court.in the aforesaid Neco A 


similar view has also been taken by the 
Saurashtra High Court in Karsandas 
Ramji v. Karsanji Kalyanji, AIR 1953 
Sau. a ‘at pp. 114 & 115. In my opi- 
nion, it is therefore clear that there has 
been no ‘assignment or: .sub-letting in 
favour of the partners of the’ firm by 
the tenant so as to attract the bar of 


. section 13 (1). (e) u the Rent’ Act. The 


view ‘taken. by the lower Courts is cor- 
rect and no. "exception can’ be. taken 
thereto. +- : : 
_, te, The ‘appeal, accordingly fails 
and is- dismissed with no order. as to 
costs, ` i i 

ssa = as . Appeal dismissed. 





i “AIR 1972 ‘GUJARAT 9 (V 59°C 3) - 

JM. SHETH AND B. E. MEHTA, JJ. 
' Faizubhai ` ‘Mahmadbhai, Appellant 
“Balkrishna . ‘Naradlal. ‘Bhatt, Feshonr 

da. . 

: Second: Appeal No. 59 ‘of. ‘1965. D/- 

6-3-1971, against order of M. I. Pandya, 

Dist... J, Junagadh, in, Civil Appeal No. 


ane .of 1964... 


’ (A) Interpretation of. Statutes — 
Meaning | ‘assigned to’ a word in defini- 


aning assigned to a 
particular word in the definition Sec- 


‘tion has. to be assigned to it for the pur- 


poses -of the Act. unless there is any- 
thing repugnant to the subject or: context. 
(Para 16) 

(B) Houses aed Rents — Saurashtra 
Rent Control Act: (22 of 1951), S.:12 — 
Word “landlord” in .S.:12 (1) and: (2) — 
Construction. - Word “landlord” in 


S. 12 (1) and- (2) includes a- rent col- 


lector :—- Hence where contractual ten- . 
ancy is validly terminated by the real 
landlord,, a rent collector can file a suit 
for eviction on „the. ground of non-pay- 
ment of rent — (1971) 12` Guj LR 241 
Approved — (X-Ref:— Section 5 (1) — 
(X-Ref:— „Transfer . of Property Act 
(1882), S. 111). `` (Paras 34, 38, 40) 
A rent’ collector is included we 
the ‘definition of the word “landlord” in 
S. 5 (1). A special meaning has been 
assigned to the word “landlord” by Sec- 


tion 5 (1) and that meaning has to be 


assigned to it for’ ‘the ` purposes of . 
the Act, unless there is anything re- 
pugnant to the subject or context. There 
is nothing repugnant to the subject or 
context in S. 12 to ‘indicate that the 
word “landlord” used therein should be 
given a boa naa ‘other than one given in 
S. 5-(1).° _ (Paras 15, 18. 32, 84) 
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-> A tenant whose contractual tenancy 
has been: deterrnined has been’ given a 


personal right .to remain. in possession’ of. 


the. property on ` fulfilment - of certain 
obligations imposed.upon.him under. the 


Act. Despite-the fact that the lessor has . 


got a right to possession. on account. .6f 


‘determination of the contractual tenancy, _ 
he is not entitled. to. recover. possession 


as the statute. intervenes and comes to 
:the. rescue: of: such a, person. When. he 
‘does not fulfil the ‘obligations imposed 
under ‘the::Act, he forfeits. that .right:. He 
will, not be ‘protected. then .under ‘the 
` Act. The landlord would, therefore, . be 
entitled -to ‘recover ‘possession -by resort- 
ing to-a, remedy provided. wunder the Act 
by. taking necessary steps in compliance 
‘with .the provisions of section 12 (2) of 


the Act. Such a landlord does not en-- 


force a right -to possession under. the 
general „provisions of law but a right 
_ that- has arisen. under the Act against a 
“person who has failed to discharge’. the 
ability imposed upon, him. Since “rent 
‘collector” f 
tion of “landlord” ‘for ‘the. purposes’ of 
“the Act he is a person entitled to resort 
to” the -remedy provided. under -the ‘Act 
to’. recover . possession. 


not entitled -to determine the contrac- 


tual tenancy- which under the--provisions. 
-of S. 111,. Transfer. of Property Act can, 


be done’. only by the .lessor,or his autho- 
'rised agent.. opn, 65- Bom. LR 15, ‘Dis- 


peated “froin, , - 
Y (Dares 31,. 34, 38:40) 
Cae ! Refetreds. ` Chronological . Paras 


(1971) AIR 1971 Bom 38° {V 58)=- °° 
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“of 1966, D/- 26-8-1970 = 12 ` 
“Guj LR 241, Chokshi Madhavlal ` 
“!Chunilal: v v. Parmar Motisingh - 6, 32 
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Bhagwandin v.: -Dave Bhagwat- ats 
prasad Prabhuprasad: aie, n. 24 
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is‘included within ‘the _defini-. 


-“He, : however’ is 


-Mahmad Miyan, describing 
. the- 


“Estate has- nor right: to file - a: suit, 
_Datar . Estate ‘at ~all. On 


reconstructed ‘the’ house. 


ALE. 
(1963) 65- Bom LR 15. = 1963 Mah 
oe bas eae -Mishrimal + Chhogalal ve 


N. Pa tel i 
eons ‘AIR 1961 SÇ 1596: v: 45) a 
1962-2: SCR: 159, Shah Bhojraj 
- Kuverji, Oil ‘Mills ‘and Ginning.. 
aah v. Subhash -Chandra : `. 
.Yograj Sinha 24 
(1958) AIR 1958 SC.. 789” (V- 45) = fae 
1959 :SCR.-799, Dr. K: A. Dhairya- ee 
wan v. J. R. ‘Thakur ; "26 
(1952) "AIR 1952 “SC’.64 (Vv EOIN ee 
.1952.:SCR 218, N. P) Porinuswami’ 0 
OM. Returning. ‘Officer, Namakkal `u. 


* Constituency’ ` ` 2,386 
- (1948) .AIR. 1948.. Bom 239 wv ae 
- 50 Bom“ LR - 169, Emperor | Me, a 

`. Dattátrayā ‘Sitarata’ _Biniwala ` . 22 


(1859) 6.CBNS 336 =. 28 LJ CP“ 
242,: Wolverhamptor New Water. - wa 
Works: £0. v. Hawkes Ford P: < 36 


I. R “Nahaváty. for Appellant; ` E 


P: Sompura, for, ‘Respond ent. 


: “J. M. SHETH,: J.: ae N E 
out of the judgment and decree passed 
by. the learned. District Judge, Junagadh 
in: :Cħvil. Appeal. No. 150-of 1964, where- 
under. he. confirmed..the. judgment.. and 


-decree passed by:-the learned- First. Joint. 


Civil. -Judge, Junior: Division,- Junagadh, - 
in Civil Suit: No. 32, of -1963,,, That suit © 
was: filed -by. one -Munshi Abdulla’. Miyan ` 
himself. as 
„house of 
.of Junagadh. 


‘Rent: -Collector’, of the. 
Datar Estate Committee - 


‘The suit was filed for’ recovery . “of. pos- 


session of ‘the. leased premises and ar- 
rears of rent‘on the ‘ground that ‘the ap- 
pellant-tenant. was -a tenant-‘in arrears, 


- A valid notice to quit :was given and-the ` 


contractual tenancy. ‘was . determined. -A | 


- notice contemplated under section 12 (2) 


of the Saurashtra- Rent:.. Control „Act, 


“1951..(which will. be hereinafter | ‘referred 
to, as :the. Act”): was, given. 
“was: ‘not complied „with ~ 
- suit. was filed as 


- That- notice 
-and hence«the - 
_contemplated ~ -under 
section- 12 (2), of the :Act. That- notice 
was given under, the PierocRone. of both - 
the rent controller. and. the chairman of 


the Committee. . 


2. © -The BETE . raised - ‘by the 
tenant: by his written statement.. Ex: 8, 
was. that a .rent collector. of the Datar, 
`The 
.béľlong .to the 
- the -land ‘ön 
which -the : structure stood; which was 
originally`a hut; his grand-mother -was 
staying for--the. last 35 years. -He had 
_ The’ land was 
the Government. land. It was the muni- 
cipal- land. -It -was not.the- property- be- 
longing to- the Datar'Estate ahd. he was 
not: the tenant of the- Datar Estate: ‘Tt 


suit ‘property did” not 


. Was -represented to him on behalf of the 
£ said Estate that if he executed such a rent 
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note, that. would help the said Estate in 
extending the extent of its property and 
that is. how. the rent-note- came- to` be 


executed by--him in favour of the. Datar . 


Estate. He had not paid the rent due 
as- the title of the Datar Estate was 
under‘ challenge and the Municipality 
was claiming its title. over.. the. property. 
He should be given credit for the amount 


spent by: him for the reconstruction and 


repairs. - 
a at 
that’ the: plaintiff who is found to beia 
rent-collector of: the Datar- Estate, has<a 
Tight ‘to file such: a suit in. view of the 
provisions of the Act: The defendant 
failed . to -prove: that he- had execut- 
ed the rent-note -on the aforesaid repre- 
sentation. The defendant :is estopped 
from ‘challenging the-.-title `of his land- 
lord; The .defendant. has: failed to.prove | 
the alleged: expenditure.. He. is not: en- 
titled ‘to get any such: amount even. ‘if he’ 
spent it, it being for reconstruction ‘of 
the house and not for repairs, The de- 
fendant was not’ ready . and willing to 

pay the rent, In view. of these findings 
a decree for possession and for. arrears 
of rent and for mesne profits was pass- 
ed against the defendant. - The: Suit: > was 
decreed with. costs 


` ‘4. - Against. ‘that’ EE and 
decree, the defendant preferred - - Civil 
Appeal No: 150 of 1964.: The learnéd 
District Judge who heard that. appeal, 
confirmed ‘that judgment and decrée. of 
the -trial Court arid ‘dismissed: the ap- 
peal. Each party -was ordered to bear- 


its own costs in- the appéal, The defeti- i 


dant ` was. directed: to ` hand-over - posses- 
sion on or before st: February, 1965: 

5. Against that: -judgment~ and 
decree, the ‘defendant ‘has preferred the 
present.. appeal to this’ Court., © ` 

: 6. Our learned brother D.. È, - 
Desai,. J.. -has referred this matter < to. a 
larger Bėnch ` as, he, was of- thé ` opinion 
that the ‘decision n given by a single Judge 
Qf this’ Court- in ` Civil.”. Revn:. Appln. 
No. 841. of 1966, D/-' 26- 8-1970 (Gui) was 
not correct: and ` according to him, such. 
a rent-collector ‘was . not net „to 
Eile such a suit. 

T. In his eae judgment, our 
learned brother D. P.~- Desai, J.- has 
observed that two questions: only. arise 
for determination. in this; second -appeal 
and they are: (1) whether.-a person,: who 
is a- rent collector of properties let. out 
to a-tenant, which properties are govern- 
ed bythe Act has-a right to. file a-suit 
for eviction of the tenant- in his -own 
name without impleading the real land- 
lord, as -a party, in a case, -. where. the 
tenant has. been -found tobe in arrears 
oi rent, and- (2) whether in.the facts 6f 


case, the conclusion of.the .Courts 


The. iene: trial ‘Judge found ‘ 


‘eviction: under’ section 12 -of 
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construction ~ 
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below as regards 


rent-note, passed by the appellant tenant 


in ‘favour of the real. landlord that the 
tenant. was in arrears of rent and was 
thereforé, “not -entitled to ‘the protection 


-of the aforesaid Act, is correct. 


' 8. ` So far as the ‘construction put 
on ‘the relevant term of the rent note 
was concerned, he has agreed with the 
two Courts” -below, observing: : 
aes “Therefore, I feel that the construc- 


tion’put upon this rent-note by the two 


Courts below, -is quite reasonable. If 
that is so,- the ‘claim of the: deféndant- 


_tenaiit to set off the amount spent by 


him in raising the structure anew from 
the foundation, would ‘not prevail, In 
that view,’ both the Courts were right 
in taking into- ‘consideration the conduct 
of the defendant- on the question -of his 
readiness; - and gness- to pay rent: 
This: ‘eénduct,” as observed’ above, consist- 
ed- of- ‘denying. the title of the landlord 
and also denying’ the contract of tenancy, 
on which the suit was based: If taking 
these circumstances: into -consideration 
the Courts below came to the conclu- 
sion that- the defendant’ was not ready 
and willing ‘to’ pay rent, ‘there is no rea- 


TAA why`I should differ from that find- 
g” 


It is no doubt rü that he has ‘referred 
to.-Us the entire matter. 

- 9 “© Mr. J.-R.’ Nanavati, apbeariig 
for the appellant-defendant, raised a 
contention. before: us ~whether a. rent- 
collector. had a‘ ‘right to. file a suit for 
: ‘the Act 
against the tenant ee ve ‘ground of non- 
payment of - rent.: also submitted 
before us that the pea of the two 
Courts below: that the ‘plaintiff was the 
rent-collector .of' the Datar -Estate were ` 
erroneous and were not supported - by 
evidence:. He had- taken: us ‘through the 
evidence: of the ‘plaintiff. “Ex 32, Abdul 
A Ex. 33,. Ahmed- bin-Mahomed, 

; BA Ultimately; he states that he 
ER not ‘press this contention and he 


‘only .pursues his contention’ that such a 
.rent-collector of the Datar Estate ‘has no 


ight to. bring such a: suit for eviction. 


10: is significant to note -that 
a. contati. tenancy.. -has been - validly 
‘determined.- There is’ no- dispute -in’ that 
behalf raised -before us. Argument: ad- 
vanced on behalf ofthe appellant is that. 
the. right-to possession had. accrued in 


favour of the landlord, meaning there- 


by,- that. the lessor, i.e.. ‘the owner of the 
property, ié. the: Datar. Estate. That was 
on account of valid: determination of the 
contractual tenancy.‘ -The’ tenant was 
obliged: to -lhand-over possession on: de- 
termination of such tenancy to the les~ 
sor.. The moment. such a demand is 
made. and that. demand is not complied 
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with, cause of action would no doubt arise 
in favour of the lessor to file a suit for 
recovery of possession. - In view of the 
provisions of the Act, fetter was put 
on. such: a right to recovery . of pos- 
session of the lessor. His right to 
recover possession was - postponed in 
- view of the - provisions. of - the Act. 

The moment the tenant lost his right. to 
protection under the Act, no new right 
is created in favour of the rent collec- 


tor to file any suit, It'is contended by. 
“Mr. Nanavati. vehemently that no new 


right is: created under section 12 of the 
Act and -consequently, this ‘“rent-collec- 


tor”. who falls within. .the definition of” 


the.. word “landlord” given in section 5 
(1) of the Act. has no right to file such 
a suit, No ‘such right has been. created 
in his favour under the. provisions of 
the Act.. It | was, therefore, contended 
- by him that.. it is the lessor, - meaning 
eres that the owner: TE ‘the property 
in question, was the only person who 
will be entitled to file such a suit. That 
being the position, the suit filed by .the 
rent-collector was.not -competent . and 
consequently, the two Courts: below were 
not justified in passing a decree for evic- 
tion. He has adopted me o oor oe 
our learned brother D, P. Desai, J 

the referring. judgment, . 


11. > To appreciate ‘this REE, 


therefore, we . wouls refer to it in ex- 
tenso: : 

.« “The Bombay as weli as the Saitas 
shtra Acts were evidently enacted, inter 
alia, with the object of protecting ten- 
ants, who were ready and willing to 


pay-rent and observe other conditions of 


tenancy from eviction.-.,Solong as.the 
contract of tenancy between. the -land- 
lord, ie. the real landlord,-:and: the. te- 
nant is subsisting, the. possession of the 
tenant would be . protected = under.’ :the 


contract itself The threat to: this pos- - 


session. arises ‘only when the landlord 
terminates the contract,:.or where the 
contract comes -to an end.. When. the 
contract is terminated -or comes to. an 
end, the landlord. gets the right of re- 
entry'-or the right to~ set possession af 
the rented premises. This right arises 
under the general.-law and has been re- 


cognised by S. 108 (a) of the Transtey : 


of Property. Act which «says: 
“108 (q). — On’ the determination: of 


‘the lease; the lessee is bound to put 
the lessor into Possession: of- the pro: 


Tt was with a view ‘to put “fetter. upon 
this right ~ arising under the gen 

law that the Acts in question ` came to 
be enacted. Therefore, the ‘definition 
ofthe tenant. was so- devised as to 
include, inter: alia; a ‘person remaining 
in possession with or without the assent 
of -the landlord after the determination 
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‘purpose 
` recovery of possession.” ` 


. mentioned in 


the preinises, which had 


_ upon 


A.J: Re 
of the lease. Such a tenant, for the 
sake of convenience, may be.said to be 
a statutory tenant. And Section 12. (1) 
of the. Act. which has been reproduced 
earlier, puts a fetter. upon ‘the land- 
lord’s: right to get a possession, : which 

‘arisen under the general law, by 
denying: to: the landlord the ‘said -right 
so- long as- the tenant pays and is ready 
and willing-to pay. the amount of stan< 
dard rent and the permitted increases; 
if any,, and :observes. and” performs 
other conditions: of: the .“ tenancy in ,so 
far, as they are. consistent with. the pro-. 
visions of the Act. The.denial- of the 
right ‘to obtain possession is.enacted by 
the phrase — “a landlord shall not be 
entitled to the recovery of possession,” 
The- most. important provision -for -our 
is- .the phrase “entitled to the’ 
It .is note~ 
worthy: that-'same- phrase occurs in the 
opening: -portion of Section 13 (1) also, 
which reads: - 


‘Notwithstanding inath čontained 
in this’ Act, a landlérd shàll-be entitled 
vo recover ‘possession’ “of any’ premises 

if ‘the Court’ is satisfied.’ “ee 


Séction: 13 removes the fetter placed 
upon the landlord's tight to recover 
possession. by: Section 12-of the Act in 
certain -specified contingencies, which 
are to be. found-in clauses (a) to (i) of 
Section: 13. Therefore. the denial of 
the right to- recover possession .by Sec- 


. tion 12 is, not effective in the aforesaid 


contingencies. If we, --therefore, read 
Sections. 12 and’ 13 ‘together, it follows 
that in certain specified . contingencies 
Section -13; the landlord 
can enforce his right to - possession . ‘of 
‘arisen under 
the general law. upon the termination 
of the contract of tenancy. In other 
cases this right is ‘fettered by denying 
to the landlord’ the~enforcement of the 
right. In my’ opinion, the phrases ‘entitl. 
ed to the recovery of possession’, and 
‘entitled to recover possession’ 


possession.’ Having postulated that right 
‘to possession the phrase-in one’ case 
puts a fetter upon that right- by. deny- 
ing its enforcement in a Court. of ‘law 

In ‘another case, where certain specified 
contingencies exist, the law- recognises 
the. right -to “possession and allows ‘its 
enforcement. Therefore,. there: “is no 
absolute right. to possession of premises 
termination’ `of a ` -contract of 
tenancy in view of the legislation, n 
question.: The enforcement of. right to 

possession is restricted to ‘certain :speci~ 


- fied contingencies mentioned-in S. 13. 


The. right -can also be énforced in the 
‘case of a person ‘who “neither pays nor 


occurr- ` 
- ing in sections 12° and-13 respectively 
postulate the existence of a.-right to 
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Is isd and willing to pay the standard 
rent, and, who- does not observe -the 
other: conditions of the tenancy. If we 
read phrase ‘entitled to. recover pos- 
session’ as merely an enabling provi- 


sion-in a case ‘covered by S. 13 and.as a. 


restricting provision in. a case covered ‘by 
S. 12, it is-clear that the proper meaning 
to be: given to this phrase is to get pos 


séssion by enforcement of the. right to’ 


possession, which had arisen under the 
general law. So far as the definition of 
the term ‘landlord’ contained... in Sec- 
tion 5 (1) of the Saurashtra Act is con- 
cerned, it may be noted that the defini- 
tion only takes in, inter’ alia, a person 
who. is entitled to-receive rent in res- 
pect of any. premises. Therefore, for 
_ certain: purposes provisions enacted. in 
the Act, a: rent collector, . may -be in- 
cluded within the. definition: of tenant: 
But it is a fallacy to think that for -the 


purposes of all the provisions contained 
in the Act, a’ rent-collector is included 
within the definition of landlord.” oe 


He.is of: the opinion that the ` word 
“landlord” used in Sections 9;*10 and-.11 
would take ‘in and include such a rent 
collector. ‘So: far’. as ‘Sections “12 ` and 
13 of the Act are concerned. he would 
not be included. According to him, the 
“Jandlord” contemplated by Sections” 12 
and 13 of the Act is a “landlord” who 
is or- would ‘be ‘entitled to ‘the: recovery 
of possession of any premises’. It'is not 
the purport ofany of S. 12°or 13.-to 
confer a new right ‘to recover posses- 
sion on persons, who..are not real’ land- 
lords. and who do. not’ derive title to 
the rented premises from .the real land- 
lord, i.e. persons like servant ofthe land- 
lord or rent collectors, -In ‘fact, it was 
not necessary at all. to confer, in term, 
a separate, and if one’ may say so, a 
special right’ to’-recover’ possession -on 
such persons “because ‘the right: to 
recover . possession 

in the real landlord. on the determina- 
Hon of-the . tenancy. “If he --were to 
hold that such a right ` T given by the 
terms of Sections 12 and 13 of the Act, 
it may mean that so far ag recovery of 
possession from the tenant is concerned. 


there are two ‘distinct rights recognised. 


by the legislature vesting in two per- 
sons. So far as the right to ates pos- 
session under the ‘general law- is - con- 

cerned, that right vests in the landlord 
and. therefore, the -real landlord is’ also 
entitled to ‘enforce that right.. under 
Sections 12 and 13. So far as the right 


to recover possession enforceable by‘ the © 
ent-collector is. concerned, : that right 


may. vest in.the- rent-collector indepen- 


dently. of the landlord so that “he may may- 
joining the. 


exercise the right without ` 
landlord asa party to the suit. -I do 
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‘right of the 


- and. especially the 


exercised because of ‘the 


would. already vest: 


[Prs, 11-13] ` Guj. 13 


- not think that the object of.the legisla- 


tion was.to create a_special right of reco- 
very of possession and vest it in per- 
sons who would not be the real-landlords. 
It is well.settled that the legislature 
has only put fetters -upon the general 
real landlord to recover 
possession arising imnder the general 
law., Therefore, in his ' opinion. the 
phrase entitled: to the recovery of posses- 
sion is not enacted to confer a special 
right ‘on a-rent collector. Theréfore, 
under Section 12, ‘the landlord who had 
vested ‘In him a_ right to possession 
under ` the: general law, is the person 
who becomes entitléd to the recovery 
of- possession, i.e: entitled to- enforce 
that right,-if the tenant does not pay 
or is not ready and willing to -pay~the 
amount of standard rent and permitted 
incréasés; or if he does. not observe and 
perform the other. .conditions of the 
tenancy, which are not inconsistent with 
the provisions of the Act. | 

212. After ` referring to certain 
provisions of-section’ 13. (1) of the Act 
‘explanation ` given . 
for .the purposes of. Clause (g) of sar 
tion 13 . (1) of the Act, occurring -in 
sub-section .: (2): thereof, he has found 
that it has been. done by way of abun- 
dant caution. Even'in. the absence of 
such an explanation, the purpose could 
have ‘been served in view of the subject 
or’ context ‘in. different: clauses of Sec- 
tiom:13- (1) of the. Act. That abundant 
caution,. according -to him, had to be 
definition of 
the term ‘landlord’ in ‘very wide terms 
made by.Section 5 of the Act. He has 
also. referred to clause (i) of Section 13 
(1) of the Act in support of his conclu- 

that ‘behalf. 


- sion ‘in.:. ‘ Finally, he has 
observed: 
“In my: opinion, it: would be re- 
pugnant to the -context in which the 
word ‘landlord’ is used in. Sectiong 12 


‘and 13 to interpret -. that word strict- 


ly according to the. definition given by 
Section .5.” 

13. ‘There - is no dispute. -about 
ihe: principle - ‘enunciated -that after the 
contractual tenancy -is `, determined, or 
the contractual ` tenancy comes to an 
end, -a right to possession -accrues in 
favour of the lessor, i. e. the real Iland- 
lord, as: referred- to by the learned 
referring... Judge. - There is no: doubt 


-also that in view. of the - provisions of 


Section- 108 (q)-.of the Transfer of Pro- 
perty. Act, on the determination of the 
lease;-the lessee’ is bound to put the 
lessor into. possession: .of the property. 
It is, therefore, evident that-on deter- 
mination of the lease, the right: accrues 
in favour. of. the’ landlord, i.e- the 
lessor to get -. possession: . of the leased 
property immediately.. When ` such a 
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demand is made.. and-that . demand is 
not - complied: with ` by the lessee, the 
cause of action arises. for. filing a suit 
for recovery. of possession, But for the 
provisions of the Act which came to 
the rescue; of such .a person whose 
tenancy has been determined, to remain 
in possession ‘of the property, the land- 
lord; i.e. the lessor could have enforced 


his right to:.recover., possession ‘and got 


delivery of possession. through a Civil 
Court under the general. provisions - of 
_ law. „The ‘statute: steps in. Such a per- 
son whose contractual tenancy has" been 


. determined or whose, tenancy has “come” 
of ir- 
removeability . till . certain statutory obli- 


to.an_end,. is. given;a , status 


gations. .imposed on him, under. the pro- 
visions. of.. the- -Act are `. performed. ‘by 
him. ` 


i4.-- The material i ‘parts, “of ‘s. 12 


of the, Act. for our purposes`are §S..12 


(1) and - Section” 12, (2) which; read: as ` 


under: . 

12 (1) A landlord u “shall. Hoe pa 
- entitled to, the. recovery.’. of: possession 
_ of, dny premises:~- so long -as-the tenant 
` pays, or ‘is ready.and -willing to- pay, 
the amount of-the <staridard rert and 


permitted, increases, if any,, and: observes: 


and performs the: other... conditions of 
` the tenancy, in‘:so.far as they are ton- 


' sistent : withthe; provisions..of the Act‘ 


(2) No suit for- recovery -of possession 
shall be instituted by.:a landlord against 
a-tenant: on: the ground. of non-payment 
of the standard’ rent or permitted ->-in- 


. creases’: due.. until the expiration; of ‘one . 


month next after notice: in -writing of 


the demand ‘of the’ standard rent. or- per-. 


mitted increases, has been’ served." ‘upon 
_ the tenant in: the manner provided -in 


S.. 106: of the Transfer.: of Property Act; 


1882.” 


-In view of ‘the provisions” of: Section. 12 
(1): of the’ Act, a*fetter is put upon ithe 
right ‘6f.-a- landlord tò recover: posses- 


- siofi which-.had™ already : accrued in ‘his ” 


favour on account’ of.’ valid ; -términation 
of the tenancy. Under’ the general pro- 
‘visions of. law, the tenant Was obliged 
to.. deliver possession..of: the’ leased pre- 


mises immediately: :consequent :upon:*the ' 


termination:.of the contractual. tenancy, 
and- the ‘landlord- “had a. corresponding 
right to recover . possession through - the 
Court: This’ Act enacted for the pro- 
tection. of. tenants from’... being: evicted 


on ‘account -of acute. shortage: of houses - 


fave a statutory right. tothe“ tenant to 
remain in. possession: of the property ‘in 
spite-.of such: determination -of -the .con- 
tractual tenancy: till’ he’ pays: or ig ready 
and willing. to pay--the amount’ of ‘the 
standard..rent and permitted: .incréases, 
if any; and observes-: ‘and’ performs the 
other. conditions ~of the tenancy which 
are -consistent - with:- the: 
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.a.. statutory 


- after the 


_ the premises, 


in. arrears 


“provisions: of 


A.I. R. 
this Act. Statutory protection is given ` 
to the tenant..By the statute itself, such 
a right is created in his favour which 
will result. in. a statutory -obligation 
against the. andion. So far as the 
landlord is, ‘concerned, he-will. not be 
entitled to recovery of - possession: : and 
will not he entitled to- -remove doe 
tenant -- unless: ` “such' 
tenant `. forfeits this-- statutory tight 
of his by. vnót:* performing - .the 
obligation .. imposed ` upon. re under 
the Act,:.: When ` such.. 
who has : a` mere: „personil ` ‘right . to 
remain “in possession - in view of this 
statutory provision of the. Act,.does not 
perform the obligation: imposed - - upon 
him which. entitles. him to ; remain in 


‘possession’ and’.:which -disentitles‘:the 


landlord. to. recover possession, : the: land- 
lord . becomes : entitled’. ` to.: ‘take. - steps 
to’ recover . -possession as contemplated 
under the Act... In, our, opinion, it is not 
the’ enforcement. of’ his right. under. the 
géneral provisions of., law. Itis a statu- 
tory right ‘that accrues in his favour to 
remove * such.,a statutory tenant ‘who. 
was entitled . to`.. protection’. under the 
statute. - on: account `of . the- non-fulfil- 
ment: of - the - obligations imposed. upon 
him... In our: opinion, :: 

such, non-fulfilment .of the - obligations 
imposed against sucha: statutory. tenant; 
the ‘tenant forfeits: his. right -and ‘the 
corresponding .. statutory right arises: in 
favour of the: landlord: „to. take, a-remedy ` 
under the. provisions : ,of« the - ‘Act and 
remove .:such.a- -tenant, by - _ complying 
with' the., provisions `- -of ‘this | Act.. It is. 
significant ;to. note. that. such a+landlord 
is. not immediately. „entitled to recover 
Possession,:. _He is. ‘réquired ' to .give -a 


` notice: as- -contemplated .-. by ‘Section, 12 -. 
. (2) of the :Act,; ‘making a demand for | 


such arrears of rent. If the tenant, who 
was a defaulter; .: complies ;, `: with: -that 
demand, within a period of one month 
-receipt of -such . notice, -the 
landlord gets no right..to' recover pos- 
session from him and remove. him. from 
. It is: only. if the. tenant . 
does not comply. with: it, then: the land- - 
lord is, permitted : to file a: suit. It. is 
significant to note that the- tenant was 
of rent. from 
31-12-1962. Är notice, terminating the 
tenancy, was given to the. defendant. on 
28-11-1962. The.tenancy was terminat- 
ed with effect from the- midnight of 
31-12-1962. The provisions of .the Act, 
in our. opinion, ` point: to--the conclusion 
that- when such a -suit ‘permitted to be 
filed is filed, it is for the. enforcement . 


‘of ‘the right created under the Act, The 


liability. of the -statutory tenant” that iš 
the forfeiture of ‘his‘right to statutory 
protection- arises under ‘the - provisions 
of the Act. -His right.to remain in.pos- 


-tenant ` 


-on account of- 


-1-7-1956. till - 


1972 


session of the . premises. asa statutory 


tenant is lost. as a-result. of his non-ful-- 


filment of statutory.~. obligation- under 


the Act. We are, therefore, of the opi-. 


nion that it could - not. “be said. that 
the landlord: by ‘filing such.a suit, is 


enforcing ‘his right to recover possession - 


` under the general .provisions of law. He 
is, in“ our- opinion; enforcing his right to 


recover possession as a statutory tenant” 


entitled to ‘statutory protection ‘did not 
discharge the statutory obligation. The 
right, therefore that: is being enforced is 


a statutory right under the’ Act and such ` 
a right can be enforced’ not ‘in an ordi- 


nary civil. Court, ‘but can be enforced 
in a special: Court constituted’ under the 
Act. We have, 
ther the -word “landlord” used in S. 12 
(1) as well«as . Section - 12- (2): of -the 
Act would include a erent collector’ or 


not. g ` rea 
nbe Act a 
; ` tained: in this Act, a landlord shall be 


15. Section’ 5 (1) “of 
material for our purposes, reads: + 
°°. in this Act. unless ‘there is any: 
shing repugnant to, the subject or “con- 

m dandlord ` 
‘who is for the time.” “being, receiving or 


entitled. .to .receive,-: rent in respect of - 


any premises w] hether. on.-his own ac- 
count or’on account or on behalf or for 


the benefit ‘of any .other person, or as a - 


trustee, _ guardian or receiver. for any 
other ` pérson, or who would so ‘receive 
the rent' or be. entitled ‘to receive ; the 
rent if the premises .were ‘let {o-a 


tenant; and . includes any person not . 


being à tenant who. from ‘time to time 
derives title under a ‘Yandlord; and further 


includes ‘in respect of his sub- -tenant - a.. 
; rent-colléctor.. 


tenant, _who.. has sub-let any premises.” 


A perusal of “this ` ` definition, ‘clearly 
indicates - that a‘-special’.’ ‘meaning - has 
been assigned ‘to .the word “landlord” 
by this statute and that- meaning has 
to. be’ .assigned .-to. it--for thé purpose of 
this. Act, unless there: is anything: 
pugnant to the subject or context. It is 
an admitted position that. a ‘rent- 
collector’ is included within the -special 
definition .of the word “landlord” given 
in section .5 (1) of -the, Act. -We have 


therefore to. considér whether there ‘is: 


anything . repugnant tothe „subject cr 
context in Section -12` (1) or 12 (2) `of 
the Act ‘which would justify us to: come 
to the conclusion that a’ different mean- 
ing was intended .to-,be assigned e „the 
word . “landlord”. used therein. . 


16. “ The. ‘statute. itself scabies a. 


setae and ‘in: that ‘statutory diction- 
ary, meaning assigned to’ “the : 
“landlord?” is such - that - it . would ‘un- 
doubtedly: include a. “rent-collector”. 
According to the: rules -of interpretation 


of statutes, this meaning will have to 
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. definite _ opinion, ‘as. to’ what 


-meant by the - 


the 


- therefore, to -see whe-- 


‘means. ‘any, ‘person : 


_that leased property for : 


‘Tes 7 3 


that this may., have. been -d 


- personal.. requirement | 
- lessor:. ee 


word: 
. the Bombay Act. 
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be assigned ¿while construing: the provi- 
sions’ ` for ‘the - purposes’ -of the Act 
unless. we can ` give- another . meaning 


‘finding that this dictionary meaning is 


repugnant:.:: to the::subject or~.context. 
In: our . opinion; : ‘it will not -be. proper 
for us; in’: :this-case;-.to express: our 
would be 
‘what was intended to be 
- use of the’ word “land- 
used. in Sections 9, :10, 11 and 


meant “or. 


lord”. 


- different clauses of Section 13 (1) of the 


Act. - That -- will 
subject. or context, 
that: the. legislature ‘intended. to -give 
dictionary : meaning -, to word 
“Jandlord” for ‘the purpose of the Act, 
unless- there is ‘anything repugnant to 
the subject or context in the relevant 


ıdepend - upon ` the 
‘Suffice it to say, 


section or. ‘clause. 
“is M. 


“at - Clause: 13 (1): (@) of the, Act 
: “(1) Notwithstanding anything con- 
entitled. to recover: 


possession . of any 


. Premises. if. the. Court is satisfied: — 


(g) that.the premises~--are reason- 
ably and bona fide required: by the 
landlord,.-for occupation by himself or 
by. any .person for whose Deneri the 


’ premises -are held.” 
If- the’ word 


“landlord” s was given the 
dictionary meaning, it would mean that 


. the rent-collector could. get the posses- 


sion ‘of. the leased ‘premises’ „even ìf. the 
owner, i:e. the . lessor, does not require 
occupation of 
himself.-or for. any: person - for whose 
benefit .he holds ‘the premises.-’ Such a 
rent-collector could get such possession 
for .the occupation of himself, i e. the 
The . legislature did not 
intend ; ‘to give such., a right to-a rent- 
collector, and that is precisely. the rea- 
son “why the legislature has ‘advisedly 
given an explanation.. to Section 13 (2) 
of the. ‘Act’ which’ reads: . a 

For. the. purposes of Clause (g) of 
sub-section ;(1),- the «-expression: ‘“land- 
lord” shall not, include. a rent-farmer or 
rent-collector:. or estate-manager.” 


It is true that it can plausibly be urged 
done by way 
of abundant: catition as- the. legislature 
never intended that a rent-collector 
should_evict:.-the tenant -for . his own 
and not for. the 


18. Tn: the- Bonibúy “Rents, Hotel 
añd.: Lodging House ..Rates Control Act, 
1947 (which will be hereinafter referr- 
ed to. as ‘the Bombay: Act”), there was 
one ‘more. addition made by: explanation 
(a). to ‘sub-section =: (2) of.Section -13: of - 
-It reads. as under: © 
- “Eor. the purposes oË “Clause: (A) of 


‘sub-section A 1}—": * 


[Prs. 18-21] | 
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: (a) a person shall not:be deemed sons and that is why a_specific provi- 
to be a landlord unless he has acquired sion is made therein. The legislative - 
his interest in the premises at the date intent is thus indicated by giving this 
prior to the beginning of the tenancy explanation. -.That also  fortifies my 
or the first day. of January 1964, which- conclusion that the word “landlord” 


ever:.is-later, or -if the 
devolved . on him: by- inheritance or 
succession.. his predecessor-in-title had 
acquired the interest at. a date. prior to 
the beginning of the tenancy or the frst- 
day of January 1964, whichever. is 
later.” - 

So far as Section 12 of the Act is con- 
cerned, we do -not find anything repu- 
{gnant to the subject or ‘context which 
would justify us to restrict the mean- 
ing.of the word “landlord” given in the 
statute’ itself in ‘section -5 (1) of thé Act. 


. ‘19. <In Civil Revn.. Appin, 
No. 646 of 1968, D/- 21-12- 1970 (Gui), 
by me as a ' single Judge, there was an 
occasion to consider the question ` whe- 
ther the. word “landlord” ‘used in Se~ 
tion'.12 of the. Bombay. Act could be 
given a meaning different from’ the 
meaning given in the ` -definition clause, 
in the «context of >facts'and circum- 
stances ‘whether the _landlord: would 
include a ‘transferee’ of the leased ‘pre- 
mises with: a right to recover the arrears 
>of rent. After referring .to the provi- 
sions; of Section 12. of the Bombay, Ach 
the observations made -are:. = i 
“There is nothing repugnant: ts iha 
- subjèct “or context’in Section 12 of the 
Act to indicate that- the. word “land- 
lord” .referred to ‘therein’ ‘should ‘be. 
piven a mene ‘other. than the mean- 
_ ding. given: in the definition clause 6) 
of Section 5 -of the- Act. ° : 
Pees & i we now refer’ to = 

thë Act, ` there: ‘is an’ ' indication thet 
wherever ‘the " Tegislature intended t 
pive’ a, ' different meaning to the Sod 
“landlord”: it has ‘expressly: done ‘so, 
In section 13° (1). ofthe Act; the ‘word 
“landlord” hag - beén -used.~ Section 13 
of the Act enumerates several grounds 
on the basis of’ which the ‘“landlord” is 
entitled. to recover .' possession‘ of- the’ 
leased premises.- One ‘of. them is Sec- 
tion, 13--(1)-"(g).” .. < a., . 
After referring- to explaiation clauses 
-(a).and (b) given to Section 
the Bombay Act, it is observed: 


- “It is Significant‘to. note that if this 


` explanation’ had’ not ‘found place in ‘this ` 


person who has . acquired 
‘Interest even `. after the’ first day of 
January, 1964,:. would.be a “landlord” 
within the meaning: of Section 5 (3) of 
the Act. Similarly, a rent-farmer or 
rent-collector would also be a landlord 
‘within the meaning. of the word “land- 
lord” defined in that clause. For’ the 
purposes of Section_13 (1) (g) the legis- 
lature intended to exclude such per- 


section, a 


interest: has . 


-the Act. I 


‘ferred.’ The ° 
‘a landlord within the 


Section 13 of. 


13 (2) of 


referred: to- in Section 12 of- the: Act 
would have the same meaning as that 
finds place in Section 5 (3) of the Act. 
It is, therefore, evident that the. plain- 
tiff who -has acquired interest in. this 
property by-a_ sale-deed, Ex. 91 and 
has acquired.a right to recover the 
arrears of rent due from 1-7-1959, would - 
be included within the meaning of the 
word “landlord” ‘given in. Section 5 (3) 
of the Act- and consequently. in view 
pf the provisions of Section 12. of the” 
Act. he would : be. entitled to ‘get posses- 
sion. on this ground. He had, . after 


` acquisition of. his - rights, given -a notice 


as contemplated: by -Section `12.(2) of 
am of the opinion that a 
distinction can be made between a per- 
son who is only an assignee of. -the 
arrears of rent and, a person whom the 
right to recover arrears of. rent as well 
as the property itself have been trans- 
ferred. The obvious reason is that in 
the latter case it is not only: the right. 
to recover rent that'is transferred, but 
on account of selling of the property, 
the right to get possession is also trans- 
person to ‘whom these 
rights have been ‘transferred, would be | 
_Mmeaning of the’ 
word “landlord” given in Section 5 (3) 
of the Act. Such a’. landlord has been 
given a right to recover Possession on 


the ground — of non-payment “of rent. 
The' ‘tenant'-is bound to pay- such rent 
to such ‘a nan when demanded; 


within one month ‘after the 


réceipt’ of 
the ‘notice, as 


contemplated’ by S. 12 


- (2).0£ the Act and. if he does not comply 


with such notice, in my opinion, he is- 
not entitled to claim protection under: 
the Act?.- - 
` 20. -The scope ‘and ambit af. 
Section 12’ of the Act, “in our ‘opinion, 
is very material and has. got` material , 
bearing on. the question that arisés for 
decision. j , 
21. ‘In Shah Bhojraj . Kuverii. oi 
Mills .&- Ginning ‘Factory v. ‘Subhash 
Chandra Yograj Sinha, AIR 1961 SC 
1596, the Supreme Court, - while `, con- 


_ sidering the question whether S. i2 of 


the ` ‘Act is retrospective or not, observ- 


“Section ` 12 (1) contained in Part 
II of the Bombay Rents, Hotel and 


peters House Rates ‘Control Act, 1947 


enacts: rule of décision, and it says 
that a Jandira is -nọt- entitled to pos- 
session. if the tenant pays or shows his 
readiness and willingness to pay standard 
rent and to observe: the other conditions 


of the..tenancy... The word ‘tenant’: is 
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defined in the Act to include not only 
a tenant, whose tenancy subsists but also 
any person remaining, after the deter- 
mination of the lease, in possession with 
or without the assent of the landlord. 
Thus, a statutory tenant is within the 
rule enacted by Section 12 (1) and en- 
titled to its protection. 

Sub-section (1) of S. 12 contained in 
Part Il of the Act applies from the date 
on which Part II of the Act is extend- 
ed to the particular area by a notifica- 
tion issued under Section 6. The sub- 
section says that a landlord shall not be 
entitled to the recovery of possession of 
any premises so long as the tenant pays 
er is ready and willing to pay the stand- 
dard rent, etc. and observes and per- 
forms the other conditions of the ten- 
ency. In other words, no decree can 


‘be passed granting possession to the 


landlord, if the tenant fulfills the condi- 
tions above mentioned. The point of 
time when the sub-section will operate 
is when the decree for recovery of pos- 
session will have to be passed. Thus, 
the language of the sub-section applies 
equally to suits pending when Part II 
comes into force and those to be filed 


subsequently. The contention. that the. 


operation of Section 12 (1) is limited to 
suits filed after the Act comes into force 
in a particular area cannot be accepted.” 
Use of the phrase “shall not be entitled 
to the recovery of possession” is signi- 
ficant to note. The Court will not be 
entitled to pass a decree for eviction in 
view of these provisions of the Act. It 
does not prohibit the filing of a suit, but 
the relief regarding possession cannot be 
given in such a suit filed, if the statu- 
tory tenant is fulfilling the obligation 
imposed under this sub-section (1) of 
S. 12 of the Act. 

6-3-1971. 

22. In Emperor v. Dattatraya 
Sitaram Biniwala, 50 Bom LR 169 = 
(AIR 1948 Bom 239) a Division Bench 
of the Bombay High Court, while deal- 
ing with the provisions of Section 10 of 
the Bombay Rent Restriction Act, has 
observed at page 172: 


“During the course of arguments, 
Mr. Desai has raised a point of law and 
it is this. According to the evidence of 
Kalewar, the landlord, no one has autho- 
rity to consent to the transfer of a room 
standing in the name of one person to 
a different person. It is, therefore, 
argued that as the accused is merely a 
collector of rent and not a landlord, ac- 
ceptance of a premium by him is not 
within the purview of Section 10 (4) of 
the Bombay Rent Restriction Act. The 
contention is that any ‘person’ contem- 
plated by Section 10 (1) is the person 
who has the power or authority to grant, 
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renew or continue a tenancy and it is 
he who is prohibited from accepting a 
premium as a consideration for such 
grant, renewal or continuance. In other 
words, the submission is that the word 
‘person’ in effect means a landlord and 
this submission is sought to be rein- 
forced by reference to sub-section (2) of 
S. 10 which enables a person who has 
paid a premium to recover it from the 
‘landlord’.” 

After referring to certain English deci- 
sions and the language of the corres- 
ponding Section 8 (1) of the Increase of 
Rent and Mortgage Interest (Restriction) 
Act, 1920, at page 174, the pertinent ob- 
servations made are: 

“The most striking difference be- 
tween the two Acts Hes in the definition 
of the word ‘landlord’. Under the 
English Act ‘landlord’ includes a person 
deriving a title under landlord (Sec- 
tion 12 (f)) and also includes, in rela- 
tion to a dwelling house, a person other 
than a tenant who is or would be but 
for this Act entitled to possession of the 
dwelling house (Section 12 (g)). The 
whole scheme contemplates relation be- 
tween such landlord and tenant. In 
such a scheme, the imposition of a liabi- 
lity on a third person under Sec. 8 (1) 
was somewhat foreign to the purpose of 
the Act and restricting the operation of 
Section 8 (1) to landlord as defined in 
that Act made the section consistent 
although the words used in that section 
were reasonably capable of the other 
broader construction. The Bombay Act, 
however, uses the word landlord in a 
much wider sense. Under Section 4 (1) 
the expression ‘landlord’ means: 

‘any person for the time being en- 

titled to receive rent in respect of any 
premises whether on his own account or 
on account of or on behalf of or 
for the benefit of any other person.’ 
_ Thus a person entitled to receive . 
rent on behalf of any person is a land- 
lord within the meaning of this section. 
When the expression has been used in 
that wider sense throughout the Act, it 
would introduce a discordant element if 
Section 10 (1) was restricted in its ap- 
plication to ‘landlord’ in the ordinary 
sense of the term as meaning the 
owner.” 

23. Similar question arose for 
decision before the Supreme Court in 
Vithal Krishnaji Nivendkar v. Parduman 
Ram Singh, 64 Bom LR 770 = (1964-1 
Cri LJ 491 (SC)). Section 8 (1) of the 
Bombay Act was the subject-matter of 
interpretation. At page 771, the conten- 
tion raised in that case has been noted 
by stating: 

“The appellant admits the receipt of 
this amount of Rs. 3,251/-, for donation 
to the building fund. He contended 
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that he was not a ‘landlord’ as defined 
in the Act.” 
At page 772, it is observed: 


“The contention that the appellant 
dees not come within the expression 
‘landlord’ defined in sub-section (3) of 
S. 5 had no force. The expression ‘land- 
lord’ includes a person who is receiv- 
ing. or is entitled to receive, rent in 
nant of any premises on account, or 

behalf, or for the benefit of any 
other person, or as a trustee for any 
other person. The appellant was a 
trustee of the Sangh. 
rent on account and on behalf of the 


Sangh and clearly, therefore, he comes 
within the expression ‘landlord’ as defin- 
ed in the Act.” 

It appears to us that to achieve the ob- 
jects of the Rent Act and to see that 
rigours of this Act are tightened- up 
and the interests of the tenants are well 
protected, as contemplated by this Act, 
this wide definition of the word ‘and- 
lord’ has been given in the Act. 


24. We will now refer to certain 
observations made by the Supreme 
Court in Bhaiya Punjalal Bhagwanddin 
v. Dave Bhagwatprasad Prabhuprasad, 
ATR 1963 SC 120.. We will quote the 
observations made therein in extenso as 
considerable emphasis has been laid by 
Mr. Nanavati on the observations made 
in this decision. At pages 122 and 123, 
in paras 8 and 9, the pertinent observa- 
tions made are: 


“The first point to determine, there- 
fore, is whether it is a condition prece- 
dent for the institution of a suit by a 
landlord for the recovery of’ possession 
from a tenant who been in arrears 
of rent that there had been first a deter- 
mination of the contractual tenancy. If 
it is not a condition precedent, it will 
not’ be necessary to determine whether 
the month of the tenancy continued to 
be according to the Indian Calendar ac- 
cording to the contract, or had been ac- 
cording to the British Calendar in view 
of Section 27 of the Act. When a ten- 
ancy is created under a contract between 
the. landlord and the: tenant, that con- 
tract must hold good and continue to be 
in force till, according to law, or ac- 
cording to the terms of the contract, it 
comes to an end. Section 111 of the 
Transfer of Property Act states. the 


property determines. 
Clause (h) provides for the determina- 
tion of the leasé on the expiration of a 
notice to determine the lease, or to quit, 
or of intention to quit, the property 
leased, duly given by one party: to the 
other. There is nothing in the Act. which 
would give a right to the landlord to 

determine the tenancy and thereby to 
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get the right to evict the tenant and re- 
cover possession. This Act was enacted 
for the purpose of controlling the rents 
and repairs of certain premises and of 
evictions due to the tendency of land~ 
lords to. take advantage of the extreme 
scarcity of premises compared to the 
demand for them. The Act intended 
therefore to restrict.the rights which the 
landlords possessed either for charging 
excessive rents or for evicting tenants. 
A tenant stood in no need of protection 


against eviction by the landlord so long 
as he had the necessary ‘protection under 
the terms of the contract between ‘him 
and the landlord. He could not be eviet- 
ed till his tenancy was determined ac- 
cording to law and, therefore, there was 


ne necessity for- providing any further 
protection in the Act against his evic- 
tion so long as hig tenancy continued te 
exist under the contract” ; 
These observations underlined by tis 
have to be borne in mind to understand 
the significance of the observations that 
are made later on in para 9 tò whiek 
we will not make reference: 


“Sub-section (1) of S. 12 of the Act 
provides that a łandlord shall not be 
entitled to the recovery of possession of 
any premises so long as the tenant pays, 
or is ready and willing to pay, the 
amount of the standard rent and permit- 
ted increases, if any, and observes and 
performs the other conditions of the ten- 
ancy, in so far as they are consistent 
with the provisions of the Act. H 
creates a restriction on the landlord’s 


right to the recovery of possession. When 
the landierd will have such, a right “is 
not provided by it. Ordinarily, the land: 
lord will have a right to recover posses» 
sion from the tenant when the tenancy 
had determined. The provisions of this 
section therefore will operate against the 
landlord after the determination of the 
tenancy by any of the modes referred te 
in Section 111 of the Transfer of Pro- 
perty Act. What this section of the Aet 
provides is that even after the deter- 
mination of ‘the tenancy, a landlord will 
not be entitled to recover possession, 
though a right to recover possession gets 
vested in him, so Jong as the tenant 
compliés with what ‘he is required to de 
by this section. It is this extra protee~ 
tion given by this section which will be 
useful to the tenant. after his tenancy 
has determined. The- section: does not 


create a new right in the landlord te 
evict the tenant when the tenant does 
not pay his rent. It does not. say s0, 
and, therefore, it is clear that a land- 
lord’s right to evict the tenant for -default 
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in payment of rent. will arise only after 
the tenancy is determined and the con- 


tinued possession of the tenant is not om 
account of the contractual terms but on 


account of the statutory right conferred 
on him to continue in possession so long 
as he complies with what sub-section (1) 
requires of him, The landlord is res— 
tricted from evicting the tenant till the 
tenant does not do what he is required 
to do for peaceful possession under sub- 
section (1) of S. 12. We are, therefore, 
of opinion that where a tenant is in posa 
session under a lease from the landlord, 
he is not to be evieted for a cause which 
would give rise to a suit for recovery of 
possession under Section 12 if his ten~ 
ancy has not been determined already. 
It follows that whenever a tenant acts 
in a way which would remove the bar 
on the landlord’s right to evict him, it 
is necessary for the landlord to serve 
him with a notice determining his ten- 
ancy and also serve him with a notice 
under sub-section (2) of S. 12 of the 
Act.” i 
25. Mr. Nanavati has laid consi- 
derable emphasis on the observations 
made by the Supreme Court that this 
section does not create a new right in 
favour of a landlord to evict the ten- 
ant, when the tenant does not pay rent. 
It was urged that the right to recover 
possession of the suit. premises. did not 
arise under the Act. as no such new 
right had’ been created under the Act. 
A right to possession arose in favour of 
the lessor, i.e. the owner, on account of 
determination. of the tenancy by a valid 
notice to. quit. That right. arose in 
favour of the Committee of the Datar 
Estate and did not arise in favour of a 
rent-collector of that Estate. It is, there- 
fore, the: Committee or the Chairman. of 
that commitee who. could file a suit. for 
recovery of possession. when the statu- 
tory tenant. did not fulfil the obligations 
contemplated under the Act. In our 
opinion, this. argument, though it may 
appear to be attractive at the first blush, 
is not a. well founded argument. The 
Supreme Court has: laid. emphasis om the 
Position of law that this. Act. does not 
create such a right under the Act in 
favour of a landlord, so that the tenant 
whose contractual tenancy is: subsisting 
and is entitled to protection under the 
contract. itself, will lose that. protection 
only on account of non-payment. of rent. 
It is only after the tenant loses that com- 
tractual. protection on account of ter- 
mination of the tenancy or the tenaney 
having come to an end and. is entitled 
to protection under the: statute itself! ta 
remain in possession: of the property till 
.. he fulfils the obligations imposed by the 
Act, that protection will be Tost on ac- 
count of non-fulfilment of the ere 
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tions. Deétermination of contractual ten- 
ancy-is a condition precedent. It is in 
that context. that the Supreme Court has 
observed that it does not create any new 


‘right in favour of the landlord enabling 


him to take the benefit of the provisions 
of this Act even though the tenant is 
entitled to protection under the contract 
itself. We are, therefore, of the opinion 
that. this decision does not run counter 
to. our conclusion in any manner. 

26. At page 124, the observations 
made in Dr. K. A. Dhairyawan v. J. R. 
Thakur. 1959 SCR 799 = (AIR 1958 SC 
789), at p. 808 of that report have been 
quoted. They are: : 

.* This contention is without force 
as the provisions of the Act do not pro- 
vide for the continuation of a lease 
beyond the specified period stated there- 
in. Alt that the Act does is to give to 
the person who continues to remain in 
possession of the land, although the period 
of the lease had come to an end, the 
status of a statutory tenant. That is to 
say, although the lease had come to an 
end, but the lessee continued to remain 
in possession without the consent of the 
lessor, he would none the less be a ten- 
ant of the land and could not be evicted 


save as provided by the Act.’ 

This means that the provisions of 
the Act did not affect the terms of the 
Tease according to which the lease came 
to an end after the expiry of the period 
for’ which it was given. The lessee’s 
possession after the expiry of the lease 
was by virtue of the provisions of the 
Act and not by virtue of the extension 
of the period of the lease. It is a neces- 
sary consequence of this view that the 
restriction on the landlord’s right to re- 
eaver possession under Section 12 of the 
Act operates. after he has determined the 
tenancy and that till then the rights be- 
tween the parties with respect to evic- 
tion would be governed by the ordinary, 
law.” 

These observations, in our opinion, are 
very significant and indicate the test to 
be applied. for testing the validity of the 
argument advanced by Mr. Nanavati. 
After the determination of the con- 
tractual tenancy, the lessee’s possession 
is by virtue of the provisions of the Act 
and not under the contract. On account 
of the determination of the tenancy, the 
lessor’s. right to get immediate posses- 
sion has. come into existence. As this 
statute steps in, -a fetter is placed on 
that right of the lessor and a statutory 
right is created in favour of such a 
statutory tenant to remain in possession 
of the property till he fulfils the obliga~ 
tions imposed upon him under the pro~ 
visions of the Act. It is thus evident 
that it is a necessary consequence of this 
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view that the restriction on the land- 
lord’s right to recover possession under 
Section 12 of the Act operates after the 
contractual tenancy is determined. Till 
then, the rights between the parties with 
respect to eviction would naturally be 
governed by the ordinary law, ie. by 
the general provisions of law. But there- 
after, the rights would be governed 
under the provisions of the Act, as the 
tenant has been given a personal right 
to remain in possession of that property 
till he fulfils the obligations imposed 
under the Act. The cause of action 
would arise in such a case in favour of 

dlord when the statutory tenant does 
not j fulfil his obligations imposed upon 
him' under the Act and it is that cause 
of action which entitles the landlord to 
take such a proceeding for evicting him 
and that could be done by complying 
with the provisions of Section 12 (2) of 
the Act. It is, therefore, evident that it 
is a ‘case to enforce rights and obligations 
under the Act and not under the general 
provisions of law. 


` 27. At page 125, in para U6. the 
pertinent observations made are: 


“The right to possession is to be dis- 
tinguished from the right to recover pos- 
session. The right to possession arises 
when the tenancy is determined. The 
right! to recover possession follows the 
right to possession, and arises when the 
person in possession does not make over 
possession as he is bound to do under 
law, and there arises a necessity to re- 
cover, possession through Court. The 
cause, of action for going to Court to re- 
cover, possession arises on the refusal of 
the person in possession, with no right 
to possess, to deliver possession. In 
context, it is clear that the provisions of 
Section 12 deal with the stage of the re- 
covery of possession and not with the 
stages prior to it and that they come into 
play only when the tenancy is determined 
and a \right to possession has come in ex- 
istence. Of course. if there was no con- 
tractual tenancy and a person is deemed 
to be a tenant only on account of a 
statute piving him right to remain.in pos- 
session, the right to possession arises on 
the person in possession acting in a man- 
ner which according to the statute, gives 
the landlord right to recover possession 
and no question for the determination of 
the tenancy , as really speaking, 
there was no tenancy in the ordinary 
sense of that expression. It is for the 
sake of convenience that the right to 
possession, by virtue of the provisions of 
a statute, has been referred to as statu- 
tory tenancy.” 

This distinction between the right to pos- 
session and the right to recover posses- 
sion has got to be borne in mind. In the 
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instant case. by determining the contrae- 
tual tenancy, the right to possession had 
already accrued in favour of the lessor. 
The lessor could not get immediately the 
delivery of the property as the statute 
created a right in favour of such a statu- 
tory tenant to remain in possession till 
he fulfils the obligations imposed upon 
him under the Act. It is only when he 
commits a breach and does not 
these obligations, a right to recover pos~ 
session would accrue in favour of the 
landlord under the Act- That distinction 
has got to be borne in mind and it is that 
right that is being enforced in the present 
case and that is under the provisions of 
the Act. 


28. Other significant observations 
made are in para 19. They are:— 


“We are, therefore, of opinion that so 
Jong as the contractual tenancy continues 
a landlord cannot sue for the recovery of 
possession even if Section 12 of the Act 
does not bar the institution of such a suit 


and that in order to take ac advantage of 
this provision of the Act he must first 
determine the tenancy in accordance with 
reer provisions of the Transfer of Property 


These observations lend support to our 
conclusion reached earlier that Section 12 
(1) of the Act does not bar the institution 
of the suit. It only puts a fetter on the 
right of the landlord to recover possession 
till the statutory tenant fulfills the obli- 
gations imposed upon him under, the Act. 


29. At page 127, in para 23, the 
pertinent observations made are: 


“The second contention that, the ap- 
pellant’s having paid. the arrears of rent 
within 2 months of the institution of the 
suit, there would be no forfeiture of the 
tenancy has no force in view of the pro- 
visions of Section 12 of the Act. Sub-« 
section (2) permits the landlord to in- 
stitute a suit for the eviction of a tenant 
on the ground of non-payment of rent 
after the expiration of one month from 
the service of the notice demanding the 
arrears of rent, and Clause (a) of sub- 
section (3) empowers the Court to pass a 
decree in case the rent had been payable 
-by a month, there was no dispute about 
the amount of standard rent. the arrears 
of rent had been for a period of six 
months and the tenant had neglected to 
make the payment within a month of the 
service of the notice of demand. The 
tenant’s paying the arrears of rent after 
the institution of the suit therefore does 
not affect his liability to eviction and the 
Court’s power to pass a decree for evic~ 
tion. It is true that the expression 
used in Clause (a} of Sub-section (3) is 
“the Court may pass a decree for eviction 
in any such suit for recovery of posses- 
sion’, but this does not mean as contend- 
ed for the appellant, that the Court has 
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discretion to pass or not to pass a decree 
for eviction in case the other conditions 
mentioned in that clause are satisfied. 


The landlord became entitled to recover. 








possession when the tenant failed to pay. 
rent and this right in him is not taken 
away by any other provision in the A 
These observations further indicate that 
the landlord is permitted to file a suit as 
contemplated by sub-section (2) of sec- 
tion 12 of the Act when steps are taken 
as contemplated therein and there is non= 
compliance with it by the statutory 
tenant. This decision, therefore, in our 
opinion, does not support the. submission 
made by Mr. Nanavati, but, on the con- 
trary. if these observations are critically 
examined, they lend support to our con- 
clusion.” 


30. 
Anandji Kalyanji’s Pedhi, AIR 1965 SC 
414. in the majority judgment of the 
Supreme Court, in para 27, at page 422, 
after referring to the provisions of Sec- 
tion 12 (1) of the Bombay Act, it is obe 
served:—~ .. 

‘For the protection of tenants the 
clause imposes a prohibition against the 
landlord against recovery of possession of 
the premises demised to a tenant so long 
as he pays or is ready and willing to pay 
the standard rent and permitted increases 
and also observes and performs the other 
conditions of the tenancy consistent with 
the provisions of the Act- A person re- 
maining in occupation of the premises let 
to him after the determination of or ex- 
piry of the period of the tenancy is com- 
monly though in law not accurately, call- 
ed ‘a statutory tenant’, Such a person is 
not a tenant atall; he has no estate or in 
terest in the premises occupied by him, 
He has merely the protection of the 
statute in that he cannot be turned out so 
long as he pays the standard rent and per= 
mitted increases, if any, and performs the 
other conditions of the tenancy. The 
terms and conditions of the lease are ex- 
tinguished, and the rights of such a per- 
gon remaining in possession are governed 
by the statute alone. Section 12(1) of the 
Act merely recognises his right to remain 
in possession so long as he pays or is 
ready and willing to pay the standard 
rent and permitted increases and per- 
forms the other conditions of the tenancy, 
but not the right to enforce the terms 
and conditions of the original tenancy 
after it is determined.” 

After referring to the English decisions 
and the difference in language in the 
relevant Section 15(1) of the Increase of 
Rent and Mortgage Interest (Restriction) 
Act, 1920. certain observations made are: 


“Under the provisions of the afore- 
Act, the tenant was protected 
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s0 long as he retains possession, te the 
benefit of all the terms and conditions ef 
the original contract of tenancy so far as 
they are consistent with the provisions of 
the Act, the Bombay Act merely grants 
conditional protection to a statutory 
tenant and does not invest him with the 
right to enforce the benefit of any of the 
terms and conditions of the original 
tenancy. This difference in the phraseo~ 
logy of the two enactments is vital to the 
matter under discussion, and we are un~ 
able: to hold, assuming that the tenant 
was entitled to sub-let the premises under 
the terms of the lease, that he could, 
relying upon section 12(1), exercise the 
right to sublet granted under the lease 
after he became a statutory tenant.” 
It will, therefore, be significant to note 
that the liability imposed upon the tenant 
to pay rent and fulfil other conditions of 
tenancy is not on account of the terms of 
the contract of tenancy, but this lability 
is created under the statute itself. The 
pagent A tenant is given a personal right 
to remain in possession of the leased pre- 
mises till he discharges that liability. 
31. Mr. Sompura, appearing for 
the respondent, invited our attention to 
the observations made by the Supreme 
Court in Mrs. Manorama S. Masurekar v. 
Mrs. Dhanlaxmi G. Shah, AIR 1967 SC 
pels At p. 1079, in para 3, it is observ~ 


“Sub-section (1) of section 12 imposes 
a general restriction on the Jlandlord’s 
right to recover possession of the pre- 
mises so long as the tenant pays or is 
ready and willing to pay the rent and ob- 
serves and performs the other conditions 
of the tenancy. Sub-section (2) of sec- 
tion 12 imposes the further restriction 
that no suit for recovery of possession on 
the ground of non-payment of rent shall 
be instituted by the landlord until the ex~ 
piration of one month after a notice in 
writing demanding the rent. Sub-sec~ 
tion (3) (a) provides for the consequences 
which will follow where the rent is pay~ 
able by the month, there is no dispute re~ 
garding the amount of the rent, the rent 
is in arrears fora period of six months or 
more, and the tenant neglects to make 
payment within one month of the service 
of the notice under sub-section (2).” 
In para 5, it is observed : 

“The landlord is vested with the 


right to recover Possession sion of the pre~ 
mises if the rent is in arrears for a period 
of six months or more, ‘the tenant neg~ 
lects to make payment thereof until the 
expiration of the period of one month 
after notice referred to in sub-s. (2)’ and 
the other conditions of sub-sec. (3) are 
satisfied.” 

These observations lend support to our 
conclusion that a tenant whose contractual 
tenancy has been determined has been 
given a. personal right to remain in pos- 
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session of the property on fulfilment of 
certain. obligations imposed upon him 
under the Act, Despite the fact that the 
lessor has got a right to possession on 
account of determination . of the con- 
tractual tenancy he is ‘not entitled to re- 
cover possession as the statute inter- 
venes and comes to the rescue of 
such a person. ‘When he does not 
fulfil the obligations’ imposed under 
the Act he forfeits that right. He 
will not be protected then under the Act. 
The landlord would, therefore, be entitl- 
ed to recover possession by resorting ‘to 
a remedy provided under the Act by tak- 
ing ‘necessary steps in compliance with 
the provisions of Section 12(2) of the 
Act.. It is such a right that is being en- 
forced. In that context one will have, 
therefore, to see what is- meant by the 
word “landlord” used’ in sub-sections (1) 
and (2) of Section 12 of the Act- 


32. As we have said, the dic- 
tionary meaning given in Section 5(1) of 
the Act, includes a “rent-collector” with- 
in the meaning of the word “landlord”. 
We Sue therefore, to see whether there 
18 anything repugnant to the subject or 
context in Sub-section (1) or (2) of Sec- 
tion 112 of the Act which would indicate 
that jthis dictionary medning is not to be 
given to the word ‘landlord” used therein. 
hia do not find anything in the language 

the subject or context which is re- 
pugnant and which would justify us not 
to give that dictionary meaning to the 


wordi “landlord” used therein. We are, 
therefore. 9i opinion that our learned 
Brother S. Sheth, J. was justified to a 


large: sie ‘in observing in Civil Revn. 
Appla- No. 841 of 1966, D/- 26-8-1970 
(Guj)': 

“If I turn once again to the definition 
of the word ‘landlord’ in Sub-section (3) 
of Section 5 it appears clear to me that 
a person who is for the time-being re- 
ceiving rent in respect of any premises 
on his own account or on account, or on 
behalf or for the benefit of any other per- 
son is also a landlord indeed except for 
the purpose of Section 13(1)(g) of the 
Bombay Rent Act. Similarly. a person 
who is for the time-being entitled to re- 
ceive rent in respect of any premises on 

own account or on account, or on be« 
half, or for the benefit of any other 
person is also a landlord. The definition 
of andlord’ given in Sub-section (3) of 
Section 5 is all pervasive, It brings with- 
in its compass even the rent-collector 
and rent-farmer. For. the purposes of 
the Bombay Rent Act they are also the 
landlords entitled to file the suit except 
for the purpose of „Section 13(1)(g) of the 
Bombay Rent Act. 


33. We will make f clear that 


our observations are only confined to the. 


meaning of the word “landlord” to be 
given so far as Section 12 of the Act Is 
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concerned. We need not: express any 
opinion in this case whether the same 
meaning could be given to that word us- 
ed in. different clauses.of Section 13 or 
Section 9, 10 or 11 of. the Act or any 
other section as it does not arise for de= 
cision inh this case. 


34 Iin.: al Chhogalal v. N. 
B. Patel, (1963) 65 Bom LR 15, learned 
single Judge of the Bombay High Court, 
Shah, J., has taken a similar view, He 
has observed : 


“The expression “landlord” as de- 
fined in Section 5(3) of the Bombay Rents 
Hotel and Lodging House Rates Control 
Act. 1947, includes a person who merely 
receives the rent of the demised premises, 
on account of himself, or entirely, for the 
benefit of somebody else and consequently 
such a person is entitled not only to give 
notice of ejectment on any of the grounds 
mentioned in Section 13 except clause 13 
(g) of the Act but also to institute a suit 
for ejectment on any such ground.” 

It appears from the aforesaid observa- 
tions that according to the learned judge, 

a “rent-collector” can also give a notice 
of ejectment under the Transfer of Pro- 
perty Act It is true that he has observed - 
after referring to the definition of the 
word “landlord” at page 17: 


“This part of the definition of a 
“landlord” would obviously include a 
person who merely receives for the time 
being rent in respect of the demised pre- 
mises whether on his own account or on 
account of anybody else obviously entitled 
to the property. Mr. Jungalwalla, the 
learned Advocate for the tenant, however 
contended that it was a very startling 
proposition, indeed, that a. mere rent- 
collector should be entitled to give a not- 
ice of ejectment on the ground of arrears 
of rent or to institute a suit for ejectment 
on any such ground. I have no doubt 
that this part of the definition of “Jand- 
lord” is a very startling one, but I am 
afraid that cannot be helped. We have 
got to give effect to the definition of the 
word “landlord” as it stands and even if 
that definition includes a mere rent- 
collector. who by no stretch of imagina- 
tion can ever be called a landlord in the 
true sense of the term, we have no alter- 
native but to treat rent-collecor as a 
landlord for the purpose of the Rent Act 
as and when the occasion arises in that 
behalf.” 

In our Sriniont there is really no such 
startling consequence of this definition 
we bear in mind that this definition of 
the word “landlord” given in Section 5 (1) 
of the Act is only for the purposes of the 
Act. A mere rent-collector who would 
be included within the meaning of the 
word “landlord” given in this definition, 
would not be, in our opinion, entitled ‘to 
determine the contractual tenancy which 
could be done only under the relevant; 
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provisions of. the Transfer of Property 
Act. That could be done only by the 
lessor or lessor’s authorised agent. One 
has to fall back.on the relevant provi- 
sions of the Transfer of Property Act-to 
see whether the contractual tenancy has 
been validly determined or not In the 
instant case, it is an admitted position 
that the contractual tenancy has been 
validly determined by a valid notice to 
quit. Controversy arises only in relation 
to the question whether the landlord, 
i. e. the rent-collector. is entitled to file 
such a suit as the statutory tenant has 
not fulfilled the obligations under the Act 
and has thereby lost his personal right 
under the statute to remain in possession 
of the property. It is in this context 
that we have to consider whether such a 
rent-collector who is undoubtedly includ- 
ed within the -definition of the word 
“landlord” could resort to the remedy 
provided under the Act and enforce this 
right to recover possession that has arisen 
on account of non-fulfilment of the 
obligations by the statutory tenant. The 
answer, in our opinion, should be 
undoubtedly in the affirmative. 

35. At this stage we will refer to 
the decision of a Division Bench of the 
Bombay High Court in Mirabelle Hotel 
Co. Pvt. Ltd, v. Manu Subedar, AIR 1971 
Bombay 38. We may say with respect 
that Tarkunde, J., speaking for the Divi- 
sion Bench has very succinctly made the 
statement of law in regard to certain 
provisions of the Bombay Act. At page 
40 in para 5, the observations made are: 

“In substance and in effect, Sec. 12 
(1) provides that after the termination of 
a contractual tenancy by efflux of time 
or by a notice to quit, the relation of 
landlord and tenant will continue between 
the parties and that the tenant will be 
bound by the conditions of the contractual 
tenancy in so far as they are consistent 
with provisions of the Act. Since the statu- 
tory tenant is thus bound by operation 
of law to observe and perform the 
conditions of the contractual tenancy, he 
can be restrained by a permanent injunc- 
tion from committing a breach of any of 











those conditions, Thus the claim of the. 


plaintiffs in the present suit for perma- 
nent injunction against the defendants 
arises out of Section 12 (1) of the Bom- 
bay Rent Act and the Bombay Court of 
Small Causes has been invested by Sec- 
tion 28 (1) of the Act with the exclusive 
jurisdiction of dealing with that claim.” 
It is further. observed in para 7, after 
referring to Section 15 (1) of the Increase 
of Rent and Mortgage Interest (Restric- 
tions) Act, 1920, as under: 

‘Tt will be noticed that whereas 
Section 12 (1)-of-the Bombay Rent Act 
provides that the tenant is bound to per- 
form the conditions of. the contractual 
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. of the- liability imposed upon 
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tenancy. Section 15 (1) of the English 
Act lays down that the tenant is not only 
liable to perform the conditions of the 
entitled 
to the benefit of any of those conditions. 
This difference between Section 15 (1) 
of the English Act and. Section 12 (1) of 
the Bombay Rent Act was noticed by the 
Supreme Court in AIR 1965 SC 414, The 
difference however, has no bearing on 
the question which falls for determination 
in the present case. Just as the obliga~ 
tion of a statutory tenant to perform the 
conditions of the original agreement of 
tenancy arises under Section 15 (1) of 
the English Act, so the obligation of the 
statutory tenant to perform the condi- 
tions of the tenancy arises under Sec- 
tion 12 (1) of the Bombay Rent Act I$ 
follows that the landlord’s claim to en- 
force the conditions of the contractual 
tenancy against his statutory tenancy is 
covered by Section 28 (1) of the Bombay 
Rent Act and can only be dealt with by 
fee Special Court specified in that See 
on.” 

It thus appears from this decision alse 
that the statutory tenant who remains 
in possession of the property in virtue of 
the provisions of the Act. after the con- 
tractual tenancy has been determined, has 
to perform the obligations specified in 
Sec, 12 (1) of the Act, not in virtue of 
the terms of the contract entered inte 
between him and the lessor, but in view 
him to 
fulfil such obligations under the Act 
When he does not fulfil those obliga- 
tions, the landlord has been given a right 
to pursue his remedy under the Act. He 
has, therefore, to resort to that remedy 
by complying with the provisions of the 
Act and also to approach the forum 
specified therein itself. 


36. In view of these observations 
made by us, Mr. Nanavati cannot get any 
assistance in support of his conclusion 
from the observations made in para 12 
by the Supreme Court in N. P. Ponnus- 
wami v. Returning Officer, Namakkal, 
AIR 1952 SC 64. Those observations are: 


-It -is now  well-recognised that 
where a right or liability is created by 
a statute which gives a special remedy 
for enforcing it, the remedy provided by 
that statute only must be availed of. This 
rule was stated with. great clarity by 
Willes, J. in Wolverhampton New Water 
Works Co. v. Hawkesford. (1859) 6 C. B. 
NS 336, at page 356 in the following pas- 


gage: 

‘There are three classes of cases In 
which a lability may be established 
founded upon statute, One is, where 
there was a liability existing at common 
law, and that liability is affirmed by a 
statute which gives a special and pecu- 
liar form of remedy different from the 
remedy which existed at common Jlawj 
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there, unless the statute contains words 
which expressly or by necessary implica- 
tion exclude the common law remedy, 
the, party suing has his election to pursue 
either that or the statutory remedy, The 
second class of cases is, where the statute 
gives the right to sue merely, but pro- 
vidės no particular form of remedy: 
there, the party can only proceed by ac- 
tion at common law. But there is a 
third class. viz. where a lability not 
existing át common law is created by a 
statute which at the same time gives a 
special and particular remedy for enforc- 
ing lit 2.0.00... The remedy provided by 
the statute must be followed, and it is not 
competent to the party to pursue the 
course applicable to cases of the second 
class. The form given the statute 
must be adopted and adhered to.’ ” 

This decision has no bearing on the ques- 
tion that arises for our decision. 


37. Mr. Nanavati invited our 
attention to the observations made by a 
Division Bench of this Court in Maganlal 
Narandas Thakkar v. Arjan Bhanji 
Kanbi, (1969) 10 Guj LR 837. Those 
ebsé¢rvations are: 


“Having regard to the scheme of the 
Control Act. particularly the scheme 
ef Sections 12 and 13 of the Act and the 
context in which the words ‘has sublet’ 
are used, it appears to us that that is 
not ithe way in which the meaning of the 
words ‘has sub-let’ should be gathered. 
If the Rent Control Act were not in force 
and the parties were left to their ordi- 
n rights under the Transfer of Pro- 
Act, the landlord will have a vest- 
ed right to recover possession in him as 
soon as he terminates the tenancy of the 
tenant in the manner provided in the 
Teata 





fer of Property Act. After 
inating the tenancy he can immedia-~ 
tely| call upon the tenant to hand over 
possession to him. By enacting Section 12 

ef ef the Rent Control Act, the landlord’s 
right to terminate the tenancy is not 
affected, but the enforcement of his right 
to recover possession immediately there- 
after from the tenant is affected. The 
provisions of Section 12 prevent a land- 
lord' from recovering on of the 
perty from a tenant even after a law- 
ful termination of his tenancy, provided 
the tenant fulfils the conditions mention- 
ed in Section 12. Section 12 does not 
take away the right of the landlord to 
recover possession of the premises but 
merely postpones the enforcement of this 
ee the landlord so Jong as the tenant 
the conditions laid down in that 
section, . Having put this impediment in 
the enforcement of the right of posses- 
sion! of the landlord or in other words, 
having clothed the tenant with an 
frnmunity from dispossession, the legisla- 
ture, proceeds in Section 13 to lay down 
these cenditions on the fulfilment ` of 
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which the landlord is entitled to recover 
possession of the premises from the 
tenant. Section 13, therefore, provides 
for those contingencies on proof of which 
the tenant loses the immunity from dis- 
possession under Section 12. Some dis- 
cussion took place on the question whe- 
ther the tenant has right of possession or 
whether he has merely an immunity from 
being dispossessed. Whether it be called: 
an immunity.from dispossession or whe- 
ther it be called a personal right of pos- 
session the fact remains . that by Sec- 
tion 13 the legislature has provided for 
dispossession of tenant, despite provisions 
of Section 12, if the Court is satisfied 
that any one of the grounds mentioned 
in Section 13 does exist.” . 
In our opinion, these observations do not 
point in any manner any ratio which 
runs counter to our conclusion. As seen 
earlier, the Supreme Court has in terms 
stated that after the contractual 
tenancy is determined, such a tenant has 
a right to remain in possession in virtue 
of the provisions of the Act and not by: 
extension of the lease and that right is 
a personal right to remain in possession 
till he fulfils the obligations imposed 
upon him under the Act. It is the pro- 
tection given under the provisions of the 
statute itself, When he does not dis- 
that liability and commits a 
breach, the landlord is entitled to take the 
remedy provided under the Act after 
compliance with the provisions of Sec- 
tion 12 (2) of the Act as pointed out by 
the Supreme Court in the decisions 
referred to by us earlier. 

38. is significant to note that 
even under the general provisions of 
law, an agent authorised to file a suit 
by the lessor could file a suit to recover 
Possession after the right to possession 
had accrued in favour of the lessor. Under 
the provisions of the Act. a rent-Collec- 
tor has been included within the defini- 
tion of the word “landlord” for the pur- 
pose of the Act. It would mean, there- 
fore, that such statutory agency is re- 
cognised ‘under the statute for the pur- 
poses of the Act. When a remedy is, 
therefore, to be taken against such a 
statutory tenant, under the provisions of 
the Act for the purposes of the Act. such 
a rent-collector included within the 
definition of the word “landlord” is a 
person entitled to take such a remedy. 


38. Mr. Nanavati has laid con- 
siderable emphasis on the provisions of 
Order MI, Rule 1 of the Civil Procedure 
Code, 1908. It reads: 

“Any appearance, application or act 
in or to any Court, required or authoris- 
ed by law to be made or done by a party 
fn such Court, may. except where other 


‘wise expressly provided by any law for 
-the.time being in force, be made or done 
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by the party in person, or by his recog- 
nised agent, or by a reas appearing, 
applying or acting, as the case may be, 
on his behalf.” . 

Mr. Nanavati has laid considerable em- 
phasis on the phrase, “except where 
otherwise expressly provided by any 
law for the time being in force,” and 
urged that Order OI, Rule 1 of the Civil 
Procedure Code states that only a person 
who has the cause of action can file a 
suit except where it is otherwise expres- 
sly provided by any law. We may say 
that this would be the mis-reading of the 
provisions of this Order. What this 
Order ITI, Rule 1 lays down is that any 
appearance, application or act in or to 
any Court which is required or authoris- 
ed by law to be made or done by a party 
in such Court, could be made either by 
the party in person or by his recognised 
agent or by a pleader appearing, apply- 
ing or acting, as the case may be, on his 
behalf. Any of the persons could do that 
act, The only restriction put upon that 
right is, if there is any other express 
provision of law in force which suggests 
the contrary position. If there is any 
express provision of law in force indi- 
cating that a party himself would have 
to do a particular act, then other persons 
referred to above cannot act on its behalf. 
That is the only object of this rule. We 
will illustrate this by referring to one of 
such cases by referring to Order 33, 
Rule 1 of the Civil Procedure Code where 
a pauper himself is required to do an act 
in person at the time of filing a pauper 
petition; he has to act personally, as the 
suit is to be filed by a pauper and that 
fs the mode contemplated. The rule has 
nothing to do with the question as to 
who can file a suit- 


40. As said earlier, such a suit 
can be instituted by a person who is a 
landlord within the meaning of the defi- 
nition of the word “landlord” given in 
Section 5 (1) of the Act, if he is enforc- 
ing the right that has arisen under the 
Act against a person who has not dis- 
charged the liability imposed upon him 
under the Act. Such a landlord is not 
enforcing a right to possession under the 
general provisions of law. The right to 
possession had already accrued in favour 
of the lessor. The lessor, under the 
general provisions of law. was entitled 
to immediate possession of the property. 
But the provisions of special law 
Intervene and give a right to a person 
whose contractual tenancy was determin- 
ed to remain in possession of the property 
till he fulfils the -obligations imposed 
upon him under the Act, That was a 
personal right that had arisen in- his 
favour in virtue of the -provisions of the 
Act. It was a conditioned right. When 
he did not fulfil the obligations imposed 
upon him under the Act, the correspond-~ 
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could not evict such a person, 
upon the general provisions of law. He 
has to comply with the provisions of the 
Act and pursue the remedy under the 
Act, and that is the reason why we have 
to look to the definition clause which 
defines the word ‘ ‘landlord” and see whe- 


take possession for 
possession for the lessor. 


is no likelihood of any 
lessor, i e. owner, himself chooses that 
a particular statutory tenant should not 
be evicted, he can always step in and 
defeat the desire of a rent-collector to 
evict such a tenant. We are, therefore, 
of the opinion that the two Courts below 
have rightly come to the conclusion that 
this rent-collector who is a landlord 
within the meaning of the word “land- 
lord” given in the relevant section, has 
a right to file such a suit to evict the 
statutory tenant on the ground of non- 
payment of rent. 

41. Mr. Nanavati had urged an- 
other contention whether the two Courts 
below were right in coming to the con- 
clusion that the appellant-defendant was 
not ready and willing to pay- Ultimately, 
he gave up that contention. That con- 
tention had not found favour with the 
referring Judge also. We would have 
dealt with that question as the entire 
matter has been referred to us, but it is 
not necessary to deal with it, as Mr. 
Nanavati has in terms stated that he 
gives up that contention and he only 
urges that the rent-collector has no right 


‘to file such a suit. It is on that basis alone 


that he challenged ultimately the decree 
of the two Courts below. This conten- 
tion. in our opinion, is not well founded. 
The result is that the appeal -fails. 


42. The appeal is dismissed. In 
view of the interesting legal question in- 
volved, it will be. proper and just to 
order.each party to bear its own costs in 





this appeal. Each party is, therefore, 
ordered to bear its “own costs in this 
appeal. ; 

Appeal dismissed. 
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10. Ordinarily we would have 
concluded our judgment having disposed 
of the contempt application but -this case 
has helped to bring to our ‘notice a prac- 
tice or procedure which appears to have 
developed in the City Civil Court, the 
legality of which. in our opinion, is open 
to serious doubt, By the order dated 
December 3, 1966 passed below the appli- 
cation of the commissioner, who was 
appointed by the Court to make inven- 
tory of the goods and machinery’ lying 
in the factory of the first respondent, the 
commissioner was directed inter alia to 
take “usual undertaking” and ‘further 
directed to seal the factory in the event 
of such “usual undertaking” being not 
given by the person present at the time 
of making the inventory. When 'this 
order came to our notice, we were unable 
to appreciate the significance of the ex- 
pression “usual undertaking” and we 
had, therefore. directed the learned 
Judge in the City Civil Court who had 
passed the order to make a report to us 
focussing his attention. on the following 
points:— 

(i) as to what is the meaning of the 
words “usual undertaking”? : 

_ (ii) as to whether it. is a practice to 
direct the commissioner appointed to 
make inventory to seal the premises 
where the “usual undertaking” - is not 
given? 5 


*Only T approved for ae. by 
High Court are reported here, 
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The learned Judge has now made’ his 
report on the points referred to him 
and the relevant portion thereof reads 
as under:— 

-© “Point No, 1: The words “usual 
undertaking” mean an undertaking to be 
given by the party to whom the ‘goods, 
etc., found at the inventory are entrust< 
ed to the effect that he would produce 
the said goods, etc. entrusted to him in 
Court on demand. 


Point’ No. 2: It is not the sradtiog of 
this Court to direct the Commissioner 
appointed to make an inventory to seal 
the premises in all matters where 


In this case such an. order was made 
bearing in mind the peculiar circumst~ 
ances of the case, the facts mentioned in 
the report of the Commissioner at Exh. 
C/6 and ‘the fact that: defendant No. 1 te 
whom the factory belonged could not be 
traced’ and the custody of the goods was 
to be granted to his brother who was not 
a party to the suit and not subject to the 
Court’s jurisdiction if he dealt with the 
property in violation -of the interim in- 
junction issued by the Court.” - 


14. . It appears from the. report 
submitted by the learned. Judge that the 
expression “usual undertaking” means 
an undertaking to be given by the. person 
who is found to be in possession of the 
movable property of which inventory is 
made to produce the property. in the 
Court on being called upon to do so. The 
practice, as the tenor of the report sug- 
fests, appears to be that the Commis- 
sioner, after. making the inventory, takes 
the movable property, so to say, in his 
possession and then entrusts it again te 
the person in whose possession it was 
found at the time of making the inven- 
tory, provided such person agrees to give 
the requisite undertaking and if su 
undertaking is not given, the premises 
in which the said property was found 
are sealed up, In other words, according. 
to the practice as reported by the learn- 
ed Judge, the Commissioner, who {fs 
appointed merely to make an inventory, 
assumes the role of a receiver or an 
attaching officer when the inventory pro~ 
ceedings conclude and takes possession of 
the movable property and entrusts it 
again to the person found’on the premises 
and the said property is thenceforth held 
by such person as a custodian with a 
distinct understanding that it would be 
required to be produced ren the: Court 
whenever called upon. the report 
states, this practice is not Mtiowed in the 
City Civil Court in all cases; however, in 
cases such as the one before us, namely, 
where the owner of the property is not 
traceable and the property at the time of 
poss 
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session of a stranger who may not be 
bound by an ex parte order of injunction 
‘made in the suit against the owner of the 
property, this practice or. procedure 
appears to have been adopted more or 
less uniformly, The question is whether. 
such practice is warranted by law and 
whether it is within the competence. of 
the Court to make an order like the one 
in question based on such practice. 


12. . In this connection it requires 
to be noted that under the rule of law, the 
Courts are as much bound by law as any. 
other organ or agency of the State. No 
order affecting the rights of any person, 
including: a party litigant, can be made 
by the Court unless it is authorised by 
the Civil Procedure Code or by any other 
enactment applicable to the facts and 
circumstances of the case, An order of 
such a nature made by a Court cannot 
be justified on the basis of a practice 
prevalent in the Court unless the practice 
itself is embedded in law. .The question 
posed above will have to be answered in 
the light of this position. 

13. Now it is axiomatic that un- 
Tess the p rope in possession of a. 
person, including the property of a party 
to a litigation, is taken in 
the Court by an appropriate order made 
fn a proper pr } 
not be deprived of the possession of his 
property and there would be no obliga- 
tion on such person or his agent or ser- 
vant to undertake to produce the pro- 
perty in the Court as and when directed 
by the Court, The property would be 
brought in the custody of the Court only 
when it has been lawfully taken by the 
authority of legal process and remains in 
possession of an officer of the Court. This 
may be done, for example. by the 
appointment of a receiver or in the case 
of moveable property by an order of 
attachment followed by the actual seizure 
of the property in the manner prescribed 
fn the Code of Civil Procedure. The 
question in this case then is: was the pro- 
perty of the first respondent lying in the 
factory taken in the custody of the Court 
by the authority of legal process at any 
stage so that the Commissioner could have 
validly “entrusted” the same to the 
second respondent and taken trom him 
the “usual” undertaking? The -property 
was prima facie not taken in the custody 
of the Court by an officer duly authoris- 


ed In that behalf nor was it presumably - 


brought in such custody -by the authority 
of any legal process. It appears to have 

` been assumed, however, that the property 
was taken in custody of the Court by an 
order of attachment before judgment and 
we shall, therefore, proceed to consider 

! whether attachment before judgment was 
fn fact made in the instant case in accor- 
dance with the provisions of the Code of 
Civil Procedure, 
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14. It would. be proper in this 
connection to trace the ‘sequence _ of 
events and refer to the various orders 
passed-by the-trial Court in the suit filed 
by the petitioner against the first respon- 
dent. On October 3, 1966, the petitioner 
had taken out a notice of motion (Ex. 6) 
praying that attachment before judgment 
may be- levied on machiney as well as 
goods lying in the factory of the first res- 
pondent situate at Gol Limda, Narivavad, 
Abmedabad more particularly described 
in the Schedule appended to the said 


‘notice of motion and further that the 


first respondent may be restrained by a 
temporary injunction from transferring 
or assigning or in any other manner 
dealing with the said machinery pending 
the hearing of the suit. On October 4, 
1966 the following order was passed on 
the said notice of motion: 


“Rule; ad interim injunction restrain- 
ing defendant from seling. 
transferring or in any other manner deal- 
ing with property specified in para 4 
till further orders. Liberty to claim ur- 
gent hearing on giving twelve hours’ 
notice, Emergent process.” 


It appears from this order that so far as 
the first prayer was concerned, the 
Court had directed only a rule to issue 
against the first respondent and no ex 
parte order of conditional attachment 
under Order 38 Rule 5, sub-rule (3) was 
passed in respect of the property of the 
first respondent more particularly descri- 
bed in the schedule annexed to the notice 
of motion (Ex. 6). This would be evi- 
dent from the fact that conditional 
attachment by a prohibitory order could 
only be made where the property sought 
to be attached is immovable property 
(vide. Order 38 Rule 5, sub-rule (3) read 
with order 38 Rule 7 and order 21 
Rule 54). The schedule of property an- 
nexed to the notice of motion (Ex. 6) 
contains a list of items all of which can 
be indubitably classified as movable pro- 
perty. in view of the fact that none of 
these items of property is shown to be a 
thing attached to earth or permanently 
fastened to anything attached to the earth. 
The property of the first respondent shown 
in the Schedule being movable property, 
conditional attachment thereon could 
have been made only by actual seizure 
(vide. Order 38 Rule 5. sub-rule (3) 
read with Order 38, Rule 7 and Order 21 
Rule 43). In view of these circumstances 
and having regard to the fact that con- 
ditional attachment by actual seizure was 
not directed to be made, it would not be 
unreasonable to assume that the - Court 
had only granted an ad interim iniunc- 
tion in terms of the second part of the 
relief prayed for in the notice of motion 
and that the order granting the said 
relief was presumably made under the 
provisions of Order 39 Rule 1 of the 
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Code. It would thus appear that no order 

was passed at that stage by the Court 

levying conditional attachment on the 

property of the first respondent and’ the 

property was not taken in the custody of 

re Court under the order dated October 
1966. 


15. It is the case of the petitioner 
that the order of interim injunction pass- 
ed below Ex. 6 could not be served per- 
sonally upon the first respondent as he 
was avoiding service and therefore the 
petitioner took out another notice of 
motion on November 29, 1966 praying 
that a Commissioner be appointed to 
make an inventory of the machinery and 
goods lying in the factory of the first 
respondent. On November 29, 1966, the 
following order was passed on the said 
application: — 


“Commissioner appointed, Commis- 

sioner. to be named by the Registrar. to 
make an inventory of the machines and 
goods lying in the factory. Plaintiff to 
deposit Rs, 50/- in the first instance. 
Rule on emergent process.” 
It requires’ to be noted at this stage that 
the commissioner was appointed for the 
specific purpose of making an inventory 
and by the very nature of his office it 
was not within his power nor was it one 
of his functions to perform the duties of 
an attaching officer. 


16. Pursuant upon the aforesaid 
order passed by the. Court, one C. N. 
Valand was named by the Registrar of 
the City Civil Court as Commissioner and 
it appears that the commissioner went to 
the factory of the first respondent on 
December 2 and December 3, 1966. but 
was prevented from making the inven- 
tory. Thereupon, on December 3, 1966 
the Commissioner made an application to 
the Court praying as under:— 


*In the above circumstances If seems 
that no further inventory work can be 
done as there is an obstruction by one 
way or the other. It is, therefore, re- 
quested to seal the factory after comple- 
tion of inventory work and to pass neces- 
sary orders for the obstruction of any 
third party.” 


On December 3, 1966, the learned Judge 

in the City Civil Court to whom 

application was presented, passed the 

oe order on the said applica- 
oni— 


"Considering the peculiar circumst- 
ances, the Commissioner is directed to 
take police assistance and to complete the 
work of inventory and if it cannot be 
completed, he should seal the factory 
premises and report to the Court on 
5-12-1966. After the inventory also, if 
the party present is not prepared to give 
the usual undertaking, c ioner may 
seal the factory.” 
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This order requires a close scrutiny. The 
first part of the order is not objectionable 
and need not detain us. It is only the 
latter part of the order which requires to 
be properly appreciated because by that 
part of the order the Commissioner was 
authorised to obtain “usual undertaking” 
and to take consequential action. Could 
this order by itself be treated as an 
order of attachment before judgment 
under the relevant provisions of Order 387 
The answer must obviously be in the 
negative for more than one reason, On 
the notice of motion taken out by the 
petitioner praying that the machinery 
and goods lying in the factory of the 
first respondent may be attached before. 
judgment, notice was presumably. issued 
under Order 38 Rule 5 sub-rule (1) with 
a view to give an opportunity to the first 
respondent to appear and show cause 
why he should not furnish security to 
produce and place at the disposal of the 
Court when required, his property to 
satisfy the decree which may eventually 
be passed in the suit filed against him 
Under the provisions of Order 38 Rule 6, 
an order attaching the property of the 
first respondent could only have been 
passed if the first respondent had failed 
to show cause why be should not furnish 
security. Since in the instant case, the 
notice issued by the Court could not be 
served on the first respondent, his pro- 
perty could not have been attached 
before judgment having regard to the 
provisions of Order 38 Rule 6. It is also 
not possible to hold that the above men- 
tioned order was an order directing the 
conditional attachment of the property of 
the first respondent under the provisions 
of Order 38 Rule 5, sub-rule (3). The 
petitioner had not made any fresh applica- 
tion to the Court praying that the pro- 
perty of the first respondent may be con- 
ditionally attached; the order in fact was 
passed on an application made by the 
commissioner and appears to have been 
passed with a view to clothe the commis- 
sioner with some additional powers in 
discharging his function of making in- 
ventory of the machinery and goods ly- 
ing in the factory of the first respondent. 
In any event, the order does not in terms 
direct conditional attachment of the 
whole or any of the property of the first 
respondent nor does it specify the pro- 
perty to be attached. Besides, the com- 
missioner appointed for the purpose of 
making an inventory could not have been 
invested with the power of an attaching 
officer who alone could have been autho- 
rised to make attachment of the said 
property by actual seizure. For these 
various reasons. it appears to us that the 
order in question did not amount to an 
order of attachment before judgment and 
did not have the effect of authorising 


the Commissioner to take the property of 
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the first respondent lawfully in the cus- 
tody of the Court by any recognised legal 
process. 

17. It appears that the commis- 
sioner, thereafter took police assistance 
and completed the work of inventory. 
The commissioner then made report to 
the Court on December 3, 1966 which is 
on the record of the civil suit at Mark 
C/2. The last paragraph of the said re- 
port which is in Gujarati reads as under 
when translated into English :— ` 

"The commissioner has made a note 

of the machinery and goods which are 
lying in the factory and are mentioned at 
items Nos. 1 to 40 at pages 1 to 12 of the 
inventory report. The said machinery 
and goods have been entrusted by the 
Commissioner to Shri Girdharlal Veniram 
Panchal who was present as a representa- 
tive of the defendant on the condition 
that he will produce the same in the 
Court whenever called upon by the Hon’- 
ble Court and a receipt in respect thereof 
has been separately given by him.” 
This document executed by the second 
respondent herein, which has been des- 
scribed as a receipt by the commissioner 
incorporates ‘the “usual undertaking” 
which the commissioner was authorised 
to obtain under the order made on 
December 3. 1966 and it may be fully 
set out- The original document is in 
Gujarati language but when translated 
into English, it reads as under:— 

“In the Court of the Judge of the 
City Civil Court at Ahmedabad. 

Civil Suit No. 1743 of 1966. 
Plaintiff : Chimanlal Chheldas Patel, 
Defendant : Lilachand Veniram Panchal, 


In the said proceeding. we, Shri 
Girdharlal Veniram Panchal, residing at 
Dhalgarvad Ahmedabad, do bind our- 
selves by executing this writing on be- 
half of Lilachand Veniram Panchal, de- 
fendant in the said proceeding that: 


The machinery described at item Nos. 
I to 40 at pages 1 to 13 in the inventory 
report prepared by the Commissioner, 
which is annexed hereto. have been noted 
in our presence. All the machinery and 
goods lying in the factory as noted in the 
said report have been handed overto me 
by the commissioner appointed by the 
Hon’ble Court. C. M. Valand today i e. 
on 3-12-1966 at 7.40 p. m. The said 
machinery and goods have been received 
by me on the condition that the same 
shall be produced in the Court as and 
when the Hon'ble Court so directs and I 
am responsible for the approximate value 
of the same as noted. 
sd/. Girdharlal Veniram Panchal 
on behalf of Lilichand Veniram. 

3-12-66. 7.40 p. m. F 

The terms of the report of the commis- 
sioner as well as of the undertaking in~ 


Chimanlal v. Lilachand (Desai: J.) 


oo 
[Prs. 16-19} Guj. 29 


dicate that the commissioner, as it were 
took possession of the machinery and 
goods lying in the factory of the first 
respondent and entrusted them to the 
second respondent on the said respondent 
undertaking to the Court to produce the 





noted so far. 


18. A question, however, may be 
legitimately posed: Could the Court in 
the exercise of its inherent power under 
Section 151 of the Code have not passed 
the order in question? The answer to 
the question must depend upon the true 
appreciation of the scope, nature and ob- 
ject of the inherent powers of the Court. 
It must be remembered that the inher- 
ent power has not been conferred on the 









against the intention of the Legislature. 
The inherent power cannot be exercised 


be exercised over the substantive rights 
which any litigant possesses and such 
right could only be affected by specific 
powers conferred on the Courts. The 
powers to affect substantive right which 
a litigant possesses cannot come within 
the scope of inherent powers of the Court. 
The question posed above will have to 
be considered in the light of these well- 
settled principles. 


19. Now section 75 of the Cod 
empowers the Court to issue a commis. 
sion subject to conditions and limitations 
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which may be prescribed, for four pur- 
poses, namely for examining any person 
for making a local investigation for ex- 
amining or adjusting accounts and for 
making a partition. Order XXVI lays 
down rules relating to the issue of com- 
mission and allied matters. A commis- 
sioner may also be appointed under the 
provisions of Order 39 Rule 7 for the 
purpose of inspection of any property 
which is the subject matter of a suitor 
as. to which any question may arise in 
any suit, or for other purposes mentioned 
therein. The powers and functions of ‘the 
Commissioner so appointed would how- 
ever be circumscribed. by the nature of 
the commission issued to him under any 
of, the: aforesaid: provisions and the com- 
‘missioner can only take. such action to 
effectually discharge the’. commission as 
is authorised by the relevant provisions 
of the Code. The Code having expressly 
dealt with the subject matter and the 
function of commissioner in the provis- 
fons referred to above, there would be no 
scope for invoking inherent powers of the 
Court for clothing the commissioner with 
additional power. That apart, as pointed 
out above, the effect of obtaining ‘usual 
undertaking” is to virtually deprive a 
person of the possession of his property 
and to take it in the custody of the Court 
and an order: authorising the commiss- 
loner to take such an'‘undertaking could 
not have been passed in the exercise of 
inherent power because it really affects 
the substantive right of the owner of the 
property. The practice authorising the 
Commissioner to take such an undertak- 
ing cannot, therefore, ‘be justified even 
on the strength of Section 151 of the 
Code. i 


20.. We may point out that if the 
Court was of the opinion that the pro- 
perty was in the danger. of being removed 
or disposed of with a view to defrauding 
the petitioner or that it was even other- 
wise just and convenient to remove the 
first respondent from the possession or 
custody of the property and to commit 
the same to the custody of the court, it 
could have passed a proper order in an 
appropriate proceeding. attaching the said 
property by directing actual seizure of the 
‘Igoods or appointed a receiver to take pos- 
session or custody of the porperty. This 
is the specific procedure laid down in the 
Code and this was the remedy available 
to the petitioner which he could have re- 
sorted to if the circumstances so warrant- 
ed. It has always to be borne in mind 
that it is not a part of the function of the 
Court anyhow to protect a party to a 
litigation from the alleged acts of other 
party to his detriment and to pass any 
order affecting substantive rights of the 
other party unless the Court is speci- 
fically empowered by law to do so. 
order in question cannot therefore be 
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justified on the strength of Section 151 
of the Code. 


21. These are principles which are 
well established and in the case of Padam 
Sen v. State of U. P. AIR 1961 SC 218. 
these principles have been recognised and 
applied to the facts of that case. In that 
ease the Court had appointed a commis- 
sioner to seize books of account in pos- 
session of the plaintiff at the instance of 
the defendant who apprehended. that the 
plaintiff would fabricate the books of 
account with respect to the payments 
made by them. One of the servants of 
the Plaintiff who had allegedly offered 
bribe to the commissioner for being allow- 
ed an opportunity to tamper with those 
books of account was convicted under 
Section 165-A of the Indian Penal Code 
and the matter ultimately went to the 
Supreme Court. The Supreme Court 
found that neither under the provisions 
of Section 75 read with Order XXVI nor 
under Section -151 of the Code could the 
Additional Munsiff have passed the order 
appninting a Commissioner to seize the 
plaintiff's account books and that the 
order being one without jurisdiction was 
null and void. The Supreme Court furt- 
her found that the Commissioner being 
in these circumstances not a public ser= 
vant, no offence under Section 165A of 
the Tudian Penal Code by offering him 
money in order to -have opportunity to. 
tamper with the books of account which 
were in his ‘custody could be said to have 
been committed. We need not extract 
and cite relevant observations from this 
judgment because the Supreme Court has 
in the course of its judgment applied the 
princtples to which we have referred 
above and held that the order appointing 
the Commissioner to seize the plaintift’s 
account books was wholly without iuris- 
diction and null and void. 


22. We are, therefore, of the opin- 
fon that the order dated December 3. 1966 
passed by the learned Judge in the City 
Civil Court authorising the Commissioner 
to take the usual undertaking from the 
person present at the time of making in-. 
ventory and further directing the com- 
missioner to seal up the factory in case 
such unde ing was not given was 
wholly without jurisdiction. If the order 
is made pursuant upon any practice or 
procedure followed in that Court it is 
desirable that such practice should be 
discontinued immediately, 


23. x 


x x x 
Ordered accordingly, 
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“ACA. DAVE, J. 
Patel Bachubhai, Appellant v. Bai 
Lalita, and others, Respondents. 

' Second Appeal No. 1086 of 1965, D/- 
14-7-1971, against order of B. J. Jadeja, 
Extra Asstt. J. Ahmedabad.. (Rural) at 

Narol in Civil Appeal No. 70 of 1964. 
(A) Civil P. C. (1908), Section 60(1) 
Provisos (b} and (c) — A minor whose 
main income is from agricultural land 
and who has to get his land cultivated 
through servants due to his minority. tis 
an agriculturist within’ provisos (b). and 
(c). AIR 1961 SC 589 and AIR 1948 Bom. 
229 Rel. on. (Para 3) 
(B) Civil P. C. (1908), Section . 60(1) 
Proviso (c) — A house belonging to an 
agriculturist situated about 8 miles from 
his agricultural land in which no agri- 
cultural implements are kept cannot be 
said to be used by him for agricultural 
purpose and would not be exempt from 
attachment and sale. AIR 1961 SC 589 

and AIR 1948 Bom. 229 Rel. on. 

(Para 3) 


(C) Civil P. C. (1908), Section i1 — 
The finding of the Court in an earlier ex- 
ecution application that the house of 
judgment-debtor was exempt from attach- 
ment and sale under Section 60(1) Proviso 
(c) cannot operate as res judicata in a 
subsequent application when the eircum- 
stances had changed. 

(Para 4) 


Case Referred : Chronological Paras 
(1963) 4 Guj. LR 387 = ILR (1963) 
Gui 90. Vasava Mohan Moti 
v, Indravadan Kuberdas 
(1961) AIR 1961 SC 589 (V 48) = 
1961-2 SCR 163, Appasaheb 
Tuljaram Desai v. Bhalchandra 
Vithalrao Thube 3 
(1948) AIR 1948 Bom. 229 (V 35) = 
49 Bom. LR 867, Hanmantrae 
Annarao v. Dhruvaraj Pandurang~ 
a 
Shah, for Appellant; ‘Mahesh 
C Bhatt for Respondents. 


JUDGMENT:— This is an appeal 


against the judgment and decree of the- 


learned Assistant Judge, Ahmedabad 
(Rural) at Narol allowing civil appeal No. 
70 of 1964 and setting aside the order pass- 
ed by the learned Joint Civil Judge, 
Junior Division Dholka. 

2 The facts giving rise to this ap- 
peal are simple. The present responderit 
had filed regular darkhast No. 71 of 1963 
against the present appellant in the court 
of the learned Joint Civil Judge, Junior 
Division. Dholka for executing a decrée 
passed, against him and his mother who 
had since died'in regular civil suit No. 131 
of 1949 for recovering decretal dues 
amounting to Rs, 7929-81 paise by attach- 
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ment and sale of immovable properties be« 
longing to the deceased father of the 
judgment-debtor, The attached properties 
consisted of a house situated at Bavla, a 
small town in Dholka taluka, and two > 
fields at village Sindhrej in the said 
taluka. -The present appellant by his 
reply Ex. 15 opposed the said application 
and contended inter alia that the present 
respondent had applied for rateable dis- 
tribution in a previous darkhast wherein 
it was held that the present appellant was 
an agriculturist and that the house in dis- 


pute was exempt from attachment under 


Section 60(1), proviso (c) of the Code of 
Civil Procedure and that the appeal filed 
against that order was also dismissed. He 
therefore. .contended that the present ex- 
ecution darkhast would be barred by 
res judicata. He also contended that the 
house in dispute was used for keeping 
bullocks and implements of husbandry, 
storing fodder and other agricultural pur- 
poses and that he had no other occupa- 
tion save agriculture. The learned Civil 
Judge held that the house in dispute was 
exempt from attachment under proviso (e) 
of Section 60(1) of the Code of Civil Pro- 
cedure, He held that there was no change 
in the status of the present appellant and 
therefore, he held that the order passed 
in the previous darkhast operated as a bar 
to the present respondent to agitate the 
same dispute again. Against the said 
order, an appeal was preferred in the 
district court and the learned Assistant- 
Judge who heard the appeal, allowed it 
and set aside the -order passed by the 
learned Joint Civil - Judge. Pe AgRinet the 
said order of the learned Assistant Judge, 
the original judgment debtor has pre- 
ferred the present appeal to this court 


-3. Mr. R. N. Shah, learned Adve- 
cate for the appellant submitted that the 
learned Assistant Judge had erred 
holding that the present appellant was 
not an agriculturist within the meaning 
of sub-clauses (b) and (c) of proviso te 
Section 60 of Code of Civil 
Procedure. He urged that in order te 
come within the definition of ‘agricul- 
turist’ it was not necessary that the ap- 
pellant should be cultivating the land 
personally and it would be sufficient te 
bring him within the definition of ‘agri- 
culturist’ to show that. his livelihood de- 
pended mainly on the income derived 
from the agriculture. . He urged that once 
the house was said to be in occupation of 
an agriculturist, it would be exempt from 
attachment and sale under a decree of the 
court. Lastly. he. urged that the present 
execution application would be barred by 
the principles of res judicata as in the 
previous -application, it- was held that the 
present appellant was an agriculturist 
and -that the house was exempt from at= 
tachment and sale, In order to appreciate 
the contentions raised by- the learned 
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Advecate for the appellant it would be 
worthwhile to consider the proved facts 
ef this case. Admittedly, the present 
appellant was a minor at the time the 
darkhast in question was filed against 
him by the judgment creditor. At the 
time of the first darkhast, the present ap- 
pellant was represented by his mother 
who acted as his guardian and was also 
impleaded as a party as a legal represen- 
tative of the original judgment debtor 
Somabhai. The mother died after the de- 
cree was passed- The present darkhast 
therefore was filed against the present 
appellant. The learned Judge below has 
observed:—— 


“There is no doubt as stated above 
. that the house belongs to the J. D. There 
is also no dispute that agriculture is the 
only source of maintenance to the J. D. 
and Bavamiya Ex. 38 has admitted that 
the J. D. has no other occupation except 
agriculture. He has further admitted that 
J. D's maternal uncle Ranchhodbhai gets 
the lands cultivated from Salajada.” 
Thus, according to the learned Judge be- 
low the present appellant had no other 
occupation except agriculture and that 
his maternal uncle Ranchhodbhai was 
getting his land cultivated from Salajada, 
after the death of his mother. In this 
connection, the deposition of his mater- 
nal uncle Ranchhodbhai Vrajlal who was 
appointed as guardian~ad-litem is very 
material, According to him, for the last 
two years, he was managing the property 
of the judgment-debtor after the death 
of his mother. He stated that his nephew 
that is the present appellant was studying 
and he was getting his land cultivated by 
engaging servants. He also stated that he 
was staying at Bavla for most of the year 
and his mother’s sister Lilavati looked 
after him there. According to him. the 
appellant had only one house at Bavla 
and that he had no house anywhere else 
for agricultural purpose. As against that, 


the judgment creditor examined Bapalal : 


Keshavlal Pandya, Miya Mahamad Siddi- 
kbhai, Baldevbhai Chunilal and Bavamivya 
Chhadumiya, from whose evidence it was 
established that the present appellant was 
not residing at his house situated in 
Bavla, but he was residing with his 
maternal uncle at Salajada and that he 
was going to Bavla every day on a cycle 
for the purpose of attending the school. 
Tt has also come out that village Sindhrej 
is about 8 miles from Bavla. It has also 
come out that the house in question was 
given to tenants viz Lilavatiben Kantilal 
and Suthar Kalidas Gopaldas: From the 
evidence read as a whole therefore. it is 
clearly established that after the death of 
the mother the appellant who is a minor 
is residing with . his maternal uncle at 
Sindhrej and that his lands are being 
cultivated through servants by’ his mater- 
mal uncle from Salajada. The maternal 
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uncle has admitted in his evidence that 
he looks after the lands of the appellant 
and that the agricultural implements are 
kept at his house, from where they. are 
taken by the servants. Thus, it has clearly 
come out from the evidence of his mater- 
nal uncle that the house of the appellant 
at Bavla was not used for the purpose of 
agriculture at the relevant time and that 
the agricultural implements were stored 
at his own house at Sindhrej. The learned 
appellate Judge has held that the present 
appellant was not an agriculturist within 
the term of Clauses (b) and (c) of the 
proviso to Section 60 of the Code of Civil 
Procedure and that as the suit. house 
though of the ownership of the appellant 
was not used for agricultural purposes, it 
was not exempt from attachment and 
sale. Mr. Shah, learned Advocate for the 
appellant has asssailed both these findings 
of the learned appellate Judge. According 
to Mr. Shah, it is not necessary for the 
appellant to prove, in order to bring him 
within the definition of ‘agriculturist’ 
under Section 60 of the Code of Civil 
Procedure, that he should cultivate the 
land personally. He urged that the ap- 
pellant wasa minor and it was but natural 
that during his minority, the lands would 
be cultivated through others. But when 
it was clearly brought out that his live- 
lihood mainly depended from the income 
of the agriculture, there was no reason 
why the appellant should not be consider- 
ed as an agriculturist, within the mean- 
ing of Clauses (b) and (c) of the proviso 
to Section 60 of the Code of Civil Pro- 
cedure. In support of his say, he referred 
to the case of Appasaheb Tuljaram Desai 
v- Bhalchandra Vithalrao Thube. AIR 
1961 SC 589, wherein it was observed— 


“It is to- -be noticed that under Cl. (b) 
the land which an agriculturist tills is not 
exempted from attachment. The agri- 
cultural produce of thé land is exempted 
to the extent as notified in the official 
gazette issued under Section 61 of the 
Code. On a fair reading of the provisions 
of Cl. (b), that which is saved to an 
agriculturist are his implements with 
which he tills the soil and such cattle and 
seed grain which. in the opinion of the 
court, are necessary for him to use in 
order to enable him to maintain himself. 
The provisions of Cl. (b) in the case of 
an agriculturist, therefore. suggest a per- 
son who tills the soil in order to maintain 
himself” 


It was further observed — 

‘Under CL (c), houses and other 
buildings (with the materials and the 
sites thereof and the land immediately 
appurtenant thereto and necessary for 
their enjoyment) belonging to an agri- 
culturist and occupied by him are ex- 
empted. from attachment. The word 
‘agriculturist? in this clause must carry 
the same meaning | as the word “agricul~ 
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occupied by him as such. 
the exemption in CL. (c) apparently is 
that an agriculturist should. aot be left 
“without a roof over his head. - 

words, the’ Legislature intended by Cls. fr 
and (c) to prevent an -agriculturist 


coming destitute. and homeless: “ It a 


however, argued’ on behalf of the ‘appel- ` 
“lants” that there are no restrictive words 


‘in Cl’ (c). So long as it was ‘a house be- 
longing. to an afgriculturist ‘and’ occupied 


.by him, it was'’exempted from attachment. 


no matter what:other income than’ agri- 
culture was earned by him. ‘The Wada 


in ‘question’ was clearly ‘occupied’ by the. 


appellants for the purpose of tilling ‘the 
‘land of the home farm’ and for storing 
the produce thereof, the _ implements of 
husbandry ‘and tethering ‘of’ cattle em- 
ployed in cultivating the land. * 


own witness, that they do not themselves 
till the: land of the home farm which is 
done by ‘a large “number of’ labourers 
employed by’ them. Tuljaramrao ‘did not 
Sea ae cultivate the land. . He ‘merely 

rvised the work of cultivation, ‘by the 
labour The’ witness, “however; did 


‘state that ‘sometimes ` ' Appasaheb and his . 


‘brother worked personally’ in the. fields. 


This is a vague statement which does not’ 


necessarily mean that they did any act: of 
cultivation; ‘theméelves.’ The | Wada . in 


question is a big structure where the ‘Ap 


vee reside. but if ‘they are not agri- 
culturists' ‘within. the meaning ‘of that 
‘word in Section 60, -the Wada cannot be 
“exempted” from. attachment, It seems, to 
‘us that even if it- is not; necessary that’ a 
erson must till the ‘land with ‘his own 
ds to come within ‘the meaning” of the 
word “agriculturist”’ he must ‘at 
show that’ he was really dependent , for 


his living. on. Hing the soil and was-un- . 


able to maintain himself otherwise. In 


the present-..case it is quite.obvious that - 
‘even if the appellants can be described,.as . 


agriculturists inthe Wwidest’.sense of that 
term, they are’ not agriculturists: who are 
really dependent for their‘ maintenance 
on: tilling the soil and that they -re un- 


able . to maintain themselves. .otherwise.”” 


it maybe notéd’:that® ‘after: akini these 
observations,“ the. Súpreme Court’ upheld 
the decision of“ “the Bombay: High -Court 
that the Wada in question: was not Watan 
property and that’it wag not -exempted 


from: attachment .by virtue“ of the provi- . 


sions of Section 60 (1) of the Code. It 
will therefore be ..worthwhilé - to ` refer 


ito ‘the , Bombay.: High Court. ‘Judgment in. 
-order to. find out as. to- -what: view was. 


taken: by the High Court regarding the 


meaning - of. ‘agriculturist’... and-- house 
‘attachment. 
‘under Clauses: (b)ansd _ ars _ the. -proviso: 
Civil -Proce-' 
dure. In the case-of -Hanmantrao Anna~ ; 


‘which’ was- exempted from-. 


to Section 60'of the Code. of 
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turist’ in Cl. (b) -and -the house must: þe 
:The object: of . 


In: other ' 


It seers ` 
‘to us, on the evidence of the appellant’s: 


least - 
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Tao v. Diruvaraj Pandurangrao, 49 Bom 
LR 867. = (AIR 1948 Bom 229), wherein, - 
‘Justice -Gajendragadkar who: then was, 
speaking for the- Bench made the tollow- 
ing observations : — .: n 


e . "Prima ` facie the’ ka? va è 
agriculturists _ and 


' occupied by them ‘as such agriculturists 


for the purpose of carrying- on their agri- 
cultural operations. ‘It is clear, I think, 
that if an agriculturist ‘ owns a house of 
tesidence far away from his agricultural 
fields, it' would not be open to him to 
claim for such a. house exemption ‘from 
attachment and sale, because it could not 
be said that such’ a house is occupied. by 
him-as an agriculturist. I am “therefore 
inclined to take the view that the word 
‘agriculturist’ ‘as: used ‘in. Cls. (b) and (c) 
of the proviso ‘to S. 60 (1) denotes small 
holders who till thë land and cultivate it, 
and cannot’ include large landed proprie- 


_ tors even though they may be tilling the 


land and cultivating it through their ser- 
vants, The scheme of the proviso seems. to 
suggest: that’ the protection: given by Cls. 
(b) and, (c) should be continued to persons . 
who are personally eiigaged in filling and 
cultivating the land and whose. livelihood 
depends upon the proceéds derived from 
such tillage and cultivation. of the soil”. 


‘From these observations, it is clear~that™ 


in order to. bring’a person within the 
meaning of ‘agriculturist’, and to . ‘claim 
exemption’ from. attachment and sale 
tinder Clatsés: (b)- and , (c), a should be 
proved that he was tilling the- land and 
that his main income was derived from 
agricultural “pursuit and that the house 
regarding which a claim was put for ‘ex- 
emption . under Clause. (¢). was used. and 
was in’ ‘occupation of the’ agriculturist 
for ‘the purpose of his agricultural opera= 
tions. “-Merely'- because a person owned 
lands which’ were’ cultivated through’ ser- 
vants; he cannot automatically be termed 
as agriculturist , within the - meaning of 


: sub-clauses.- (b) and: (c) of.the proviso to 


Section 60 of the.Code of Civil Procedure- 


-It-must be proved that, he was tilling. the 


Jand -personally: or in some ‘cases; through 


. servants. and that -his: main- income was 


from agriculture. It + must. further . be 
proved that the house in question was used 
for the’ purpose of- -agricultural pursuit. 
In the:-instant case, the evidence shows 
that. the present appellant'had about 60 
-bighas of land under: personal cultivation 
‘and the rest of.the land was -given ‘over 
‘to the tenants... However, as observed by 
the learned -Assistant Judge the main in- 
come of the. appellant was from the apri- 
cultural, land, The appellant was a minor 
zat the relevant. time and, therefore, he had 
to, get his: land- cultivated through - -ser- 


i vants,- ‘Under :the.-circumstances of. this 


case. “Tt cannot ‘be said that. the .appellant 
-was not an; -agriculturist. within the mean- 
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` ing ‘of Clauses. (b). arid (c) of. the proviso 
+ ito Section 60 of the: Code of Civil. Pro- 


t 


cedure:. In«corder to hold him an agri- 
culturist: it is not always necessary that 


` he should cultivate the land- personally 


with. his own. hands. ` But as held by the 
Bombay High, Court, provisions `of- Clau- 
ses (b) and: (c) are meant to.. protect in- 


. terest`of small holders and’ not, big Janded 


proprietors. Though: this’ view is’ some- 
what modified by the obsérvations of the 
Supreme Court referréd to above that 
even though a person may’ not cultivate 


. personally and get the land cultivated 


' through servants, he may. 


come within 
the meaning of agriculturist ` provided, he 


: depended mainly on the income. from. the 


s agriculture. 


Taking into - consideration 
the’ view of the Supreme, Court, it may 
be held that the present appellant was an 
agriculturist. “But the pertinent question 
which would arise is-— whether the house 


' in question was in his occupation as agri- 


culturist and whether it was used by him 


_ for the purpose of agriculture.. The evid- 


_led by witness Bavamiya. 
' ithe admissién of the maternal uncle `of 


ence shows that the house is situated at 
Bavla which is 8 to 9 miles. from . the 
agricultural land of the ‘appellant as stat- 
According *to 


‘the. appellant, Bavla is situated about 8 
to .9 miles from the agricultural ‘land. 


: |in ‘any ‘case it”cannot be said that the 


house at. Bavla was a farm house. which 


_|was used for the purpose of doing; agri- 
.Jeulture at village Sindhrej. where ` thè 
-|]ands ` were. situated., Thus, as Hope ved 

» by Gajendragadkar, Jae 





‘if an agriculturist. owns a house of 
residence far away from his agricultural 


, fields, it would not be.opén to him to 


claim for such a house exemption from 
` attachment and sale” 


because it could 


` not be said that such a house is accupied 


by him. as an agricul turist”, . 


- ~The house in question binging ‘to 
the appellant. at Bavla‘is a three storey- 
ead house, The'said house‘ was not “used 
by him as an-agriculturist at the relevant 
time. 
maternal uncle, the appellant was ‘resid- 


was going to Bavla everyday in order’ to 
attend the school, His maternal uncle 
was looking after his land and al the 
agricultural implements weré kept’ at his 
house at Sindhreéj. Under the circum- 
tances, it carinot be said that at the time 
of the execution application, the house: of 
the appellant ‘was used for the purpose of 
agriculture: Besides, as observed by 
Gajendragadkar, J. a house which was 8 
miles away from his fields and which ‘was 
used as residence it cannot be said -to be 
in occupation of the appellant: for - the 
purpose of a ‘In my  optnion, 
therefore, the learn ‘Assistant ‘Judge 





-|was ‘right in i that the- house in 


- finding may have 


According to ‘the ‘deposition of his- 
ing with him at Sindhrej from where bè - 
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question “was not courts Tomi attach: 
ment ead: sale. °°. 


4. ` Mr... Shah next urged ‘ thet as 
in the previous Darkhast, filed. by the 
‘present judgment-creditor. it was held by) 
the vigulturist ani ‘the © e was’ -the 










again. ` In’ my opinion, there is no sub- 
stance in. the. submission made by Mr. 
Shah, ` It may be noted that the court 
to decide the status of a party existing a 
the particular moment. That status 
would always change according to ‘the 
circumstances, ` . that parti 
moment, the Slee ‘was residing. in, the 
said house and was looking after’ ‘her 
lands. on behalf of herself and the pre- 
sent appellant who was `a minor.” Under - 
these circumstances, the court may have 
held that the mother was an. agriculturist 
and -the house was exempted“ from 
attachment and sale.. The court does not 
seem to have looked ‘at this question from - 
the angle at which it is being dealt with 
now viz. whether the house. which is atp 
the distance of 6 to’ 8 miles’ from .the 
agricultural, land’ could be ‘considered. to 
be used’ for.the. purpose of | agriculture. 
As observed by Gajendragadkar, J., : such 
a house could not be said'tó be a “house 
for agricultural purpose. and that it. would 
not’ be ‘exempted from’ attachment ` “and 
sale. In my opinion, therefore,. whatever 
been made . by | the 
learned Judge in the. execution’ applica- 
tion given earlier, would not operate. ‘as 
res judicata. Lastly. Mr. Shah urged. that 
the question regarding status of the pre- 
sent appellant- as- an’ agriculturist . and 
whether his house was ‘liable ‘to attach- 
ment and sale should have. been referred 
to the revenue “authority: In: ‘support 
of his ‘case he referred’ to. the case: of 
Vasava Mohan Mot. `v. _Indravadan 
Kuberdas, (1963). 4 Gui’ LR, 387, wherein 
it. was ‘obse 


i “Section. 85 of the Bombay? Teneney 
and ` Agricultural Lands Act is-not limit- 
ed to. proceedings. between, a landlord and 
a tenant only but..is wide enough to. cover 
any proceedings .betwéen any .- parties 
where any question is raised by a party 
which question is required by or under 
‘the. Act -to be settled, decided’, or dealt 
with by, the authorities’ mentioned in 
that section”. . a 


I failed-to. cpaeticna kow. this. ruling 
will help the present ‘appellant. There 
can be no quarrel that if the. matter in 
issue was covered by any section:of. the 
Bombay Tenancy Act and- that if the 
-question was such ‘which: was: ‘required. to 
be dealt or decided: :by ‘the competent 
authority” as apentloned: i the ' -Bombay 


1972 


Tenancy Act. the question `- “has>:to : be 
referred to that- authority by the- civil 
coùúrt. -But in the instant case, Mr: Shah 


has. been unable to show that there is any ` 
such question which’ was required to be’ 


dealt with or. settled by: the competent. 
authority: under the Tenancy Act. -There- 
fore. in’ my opinion, ‘this. has ‘-nq 
application to the facts of ‘this case. © 
5. ‘In the result, ‘the ‘appeal fails 
and is dismissed.: In ‘view of the facts of 
this case. parties’ to: bear their own costs. 
ae Appeal dismissed. 
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Nathu, and . 
State of Gujarat. and. DIRETE., ? 


Second ‘Appeal: “No, mig! ‘of: 1961, DJ- 
H P arikh,, 


7-7-1971, against order `o 


Dist. J., Rajkot in Civil. Appeal No. 59 
of 1960. 
(A) Civil - e.c C.--(1908), Order 


Rule 1 — Unconditional withdrawal 
‘suit — Permission of court: is not neces- 
sary. $ i - 

`(B) Civil P. C. "(1908),. -Order 
Rule 1 and Order 32, Rule 7 —.Order 23, 
Rule 1 does not enjoin’ on: court to 


make enquiry whether interest . of- minor. 


is protected or not before plaintiff - is 
allowed to.- withdraw suit.. . Provisions 
of. Order 32, Rule 7 cannot -be importéd 
into Order 23, Rule 1.’ (1904) ILĘ. 27 
Mad 377 and (1902) LR 29 Cal 735.. ‘Dis- 
tinguished. | . (Para -4) 
Cases Referred : Chronological Paras 
(1920) AIR ‘1920 ‘PC 60°: 

47 Ind App ` 88, Sakinabal v. 

Shirinibai ahs 
(1904) -ILR 27 Mad ` 377, : ` Dora- en 

swami Pillai OV. “Thungaswamt : . ; 


An 


‘lal v: Shah Latafat Hossein 

(1889) ILR.13 Bom 137, Karmal | 
‘Rahimbhoy v, Rahimbhoy Habi- ae 
bhoy 4 


. D. U. Shah änd 'S. M. Shah, for Ap- 
pellants; G.-'T. Nanavati, Assistant Gov- 
ernment Pleader (for~No. 1), D. B. _ Vyas 
or Nog: 2/1 to an 6l ‘to 6/4;-7 and 
9), G. Hathi’-and- P. V. Hathi ‘(or 
Bo A, 5, ll-and 12)-and Š. 
for K.- G. Vakharia_ (for, No, , 10); - 
Respondents. a : 

JUDGMENT: :— @ “to 3) 1x 
4 .- Mr. Shah next urged. that, in 
the instant. case, .the. plaintiff, No. 1 


Pillai we Be 
(1902): ILR 29 Cal 735, Rant. Sarup= ` d 


*(Oriy portions: -approved ‘for reporting: 


_by High Court ‘are’ reported here.) 
JO/JO/E846/T/AKJ/RSK 
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H. Bhatt, 
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was a lunatic and ‘he- was N 
by -plaintiff No. 2 as 

Plaintiff No. 2. cotild ‘not sahaa the 
suit unless the court was satisfied that 
withdrawal of ‘the ‘suit was in ‘the in- 
terest of ‘the Junatic. He, ‘therefore, 
urged -that . the withdrawal’ of the suit 
by plaintiff No, 2 was not ‘legal,’ and* 
in: the interest of ‘justice, the’ court - 


. should permit the next friend of plain- 


tiff -No. 2-to proceed with: the suit. 


vio 


(Para .4) g 
235 


In 
this connection, Mr.‘ Shah: referred . to 
Order 23, Rule‘1 and Order 32, Rule 7 


“- of the Code of Civil Procedure. _ Order 


23, Rule 1, ‘states—:’- 

= (J). At any: -time after’ the institu- 
tion of ' a. suit the plaintiff may; as-- 
against. ‘all or. any ; of . the ° defendants, 


i. * withdraw ‘his ‘suit or abandon. part “of 
others, ‘Appellanta Ve 
-Respon= his claim”. 


Sub-rule (2) ae 
:, (2) Where the court is satisfied— 
. (a) that -a suit must fail..by reason 
of some formal’ defect, or 
.(b) that there are’ other ` sufficient 
ands for. allowing the plaintiff to 
itute a fresH suit for ‘the subject- 
matter of'a suit or part: of a. claim, 
it may, on such: terms as it thinks 
fit, grant the plaintiff. permission to 
withdraw from.. such -'suit or abandon 
such part of a claim with liberty .to in- 
stitute.a fresh. suit in respect of the 
subject-matter. of: such”: suit or- such 
part.of a‘ claim”. ..- . 2.. inte 
Sub-rule (4): cape pk ne 
. “(4) Nothing in this: rule shall. be 
deemed: to authorise . the court to per- 
mit one :of -several plaintiffs to ‘with- 


-draw without the ‘consent of the others.” 


Mr. Shah urged: that. in the ‘instant 
ase, -plairitiffs: Nos, 3; *4 and-5 bad not 


‘given their consent.‘to the withdrawal 


‘ion, 


` Interest of -the--minor -would be pro- 


of -the suit by: plaintiff No.'2 and there- 
fore, withdrawal:-of the suit. was bad 
in‘ law. This argument also: loses -its 
force ` -in':view ‘of the fact -that plaintiffs 
Nos. :3; -4 and 5. had- already. signed a 
vakalatnama:: of . Advocate Mr.- Sinroja 
who had ‘signed the withdrawal pursis 
given. by- plaintiff No. 2:on behalf of 
‘-himself* and other ` plaintiffs.* “As the 
suit’ was : withdrawn unconditionally. 
permission of the court, in‘ fact. was 
not -necessary: Therefore in my opin 
provisions. of Order 23, Rule 1 
would not apply to the facts ‘of - this 
case. There'is nothing in this rule 


for . which enjoins on the court’ to make in- 


quiry.. whether interest of the minor 
1. -protected or not -before the plaintiff 

allowed to withdraw: the. suit. Mr. 
Sock however, relying on the analogy 
of Order: 32, Rule 7 of the Code of 
Civil: Procedure, submitted ‘that when- 
ever, a-minor is involved, ‘it is the duty 
of the court to find out whether the 
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tected: by tting aa to 
withdraw the suit. - eo opinion, 


Rule 7 of Order 32 could have no ap 


- plication to.. the. facts of this case. 
‘that rule next friend or guardian, ; of 


the minor for the: sult; cannot enter 
into any agreement : or compromise - on 


` behalf: of a' minor, with «reference ‘to 


i 


“the suit, without- leave of- the court.- 


If such -next friend -or guardian. entered 


‘into any agreement or compromise : with 


.| found” as Ordér 23 Rule 1: 


_ In. the -application for “review - of 


regard to -the subject-matter of the; 
suit, on behalf of-the minor, the court. 
‘bas: to satisfy itself: that such an agree- 
ment or compromise was in the inte- 
No..such provision is 
Therefore, 
it is cult`. to . import provisions `. of 
Order. 32, Rule 7 into Order 23, Rule 1. 
‘Mr.. Shah; ~ “however, 

court as a court of equity was bound 
to protect the interest’ of the.minor or 
lunatic’ and that in every case, provi- 
sions: of ‘the Civil Procedure Code may 
not be specifically attracted.. He: re- 
ferred ‘to several decisions to “which I 
will presently: pe ‚Iņ the - case’ of 
Doraswami Pillai Thungasami ‘Pillai; 
(1904) ILR 27 Mad S77: it ` was obseryed— 


“A: gilt relating to. ‘the estate or 
pamon: of an infant, and for his bene- 
fit. has the effect of, making him” a 
ward .of court,‘ and no act. can ‘be done 


rest. of a „minor. 


affecting the’ property. of: sae baad un- - 


less under the ‘express: implied 

direction of the court: itself” Hope 
In that case,the. suit was - conducted 
-on ‘behalf . of a minor and was: with- 
drawn without leave being -asked for 
or given.to bring.. another suit- -The 
order passed on the- petition for:. with- 
drawal was set aside by- the High Court 
on revision and -the’ -suit. 
the file -of: the lower ‘court: for disposal. 
according tọ.:law.- The’ -facts of this 
case disclosed that the “junior vakil .who 
appeared on behalf of the -plaintiff -bad 


given .a withdrawal:.pursis keeping the .- 


next friend~.of. the, minor. in. the. ore 
the 
order passed by the court permitting 
the plaintiff to . withdraw the suit, the 


_ next friend was examined: in court and. 


she had stated that she- was not aware 
of-the contents.-of the -vakilpatra which 
permitted the lawyer -to withdraw the 
suit. - She even did not know that- she 
had put her thumb-mark:on.-the peti- 
tion which:,was for withdrawal.. of -the 
suit.: In -the light of the circumstances 
which . were’ brought ‘out :in that- case, 
the: Madras High Court- had observed. 
that a suit relating to the -estate or 
person, of an infant and’ for his bene-: 
fit’ has the effect of making him a ward: 
of.,court. -.Withdrawal- of the -suit - in. 
that case:-was ..in «-pursuance.- of -the 
agreement or. compromise -entered into: 


Nathu -ve State (ave J). 


urged . that the ` 


restored. to` 


A.L R- 
defendant without leaye of 
the: court. . Thue i if .a withdrawal Is in 
pursuance of an'..agreement -entered 
into with- the other side, ° court’s per-. 
mission would ‘be necessary because un- 
less: the court was `, satisfied that - the 
agreement. or compromise,;;was in ‘the _ 
interest of the.minor, no such. compro 
mise could - be sanctioned. Therefore, 
if the withdrawal was, in pursuance of 
an agreement -or - compromise .with. the 
other side and if the. withdrawal was 
done . without the court sanctioning the 


with the 


‘compromise as being in the interest of 


the minor, such withdrawal naturally 
would be Hable to be set aside on the 
ground that the withdrawal was not in 
the’ best interest of. the minor. The 
therefore, 
‘be applicable’ to the . 
instant . case... Similarly, ..the case `of 


Ram Saruplal v. Shah Latafat Hosseln, . 


(1902) LR 29.. Cal: 735, will not help 
the’ appellants ‘though: the ratio of that 
case apparently -does help them, where 
it was observed that— - 


. “When thé next: friend of-a, ‘ilnar 
plaintiff withdraws from“the suit, it is 
open: to’'the. minor. through “another - next’ 
friend to have the, suit reopened -on 
review, on: the ground that the former 
next friend, though guilty ‘of no fraudu- 
lent -conduct, ~ was. grossly negligent’ of 
eines int interest in: ee from 
suit. z 


In the course of ‘the’ dadamient: 
Lordships `of ` ‘the: Calcutta High “Co 
observed ae i 


ens, a paige is entitled.. to, in- 


‘their 
Court 


`- yoke -the assistance of-a court” of equity. 


either. by an application for review. -of 
judgment’ or, by. separate -suit”.’ ) 


Relying on these- observations; Mr, Shah 
urged that im -the -instant case, -the 
plaintiffs, application did --not ‘disclose 

c reason for withdrawing the’ sult. 
He submitted--hat’ the suit which ‘had 
proceeded for a ‘pretty long. time in. 
court ‘was .withdtawn: by plaintiff No. 2 
on behalf: of plaintiff: No. 1--for insuff- . 
cient reasons. It is true that if a- minor, 
from material on record, satisfied , the 
court that the suit. was ‘withdrawn. -by 


his-next friend ‘as a, result of-fraud and 


collusion or due to gross negligence, the 
court may interfere „and restore ~ the 
suit to the file. . But. in, such a case, the 
remedy which ‘the minor could avail 
of, would be by way of review. of 
judgment or, by a separate suit. ‘If ap- 
plication for review “of judgment was. 
givert or a ‘separate - suit was filed, 
some’ evidence’ could -have béen’ led 
showing that. „the, next . friend „was, 
grossly’: negligent” or he had’ fraudulently 
or “in. collusion. with .'the. other:. side, 
had withdrawn the.‘suit.. In:the ‘ab- 


“such: ~ oe patil 


sence: of. any: 
Ing that the minor. was- -in 
way prejudiced - by the withdrawal . vat 


the suit or any circumstances on™ record 
indicating that the suit..was. withdrawn 
by: the next friend in collusion: with the 
other -side or due to. gross -negligence, 
it would. not: bé .proper to restore - the 


suit on file’ merely because the minor- _ 
or a lunatic was-a party. to.the suit. Ad- 


mittedly; no , such : review : :appliċatior 
was. filed on .behalf of the. Jninor- nor “a 


separate sult was filed and: straightway, - 


an appeal. to. the district -court.-was: filed 


against the order ‘of - the..court _permit+ - 


ting the: plaintiffs-to- withdraw- the suit: 
Thus, in. the absence.. of. any material 
on record, it. would not. be. proper to 
set aside 
lower courts and. - e the . on 
file, The other.. two cases’. ea to 


by the learned .: Advocate :: forthe ap- - 


pellants. reported -at 47`Ind App. 88:'at 
89 = (AIR-1920 -PC 60). and :(1889) 


e, 
LR 13 Bom 137 would: not -apply >.to ` 


the present case. because in those .casés, 
the question.. was whether, 
ment entered...into . on of -a 
minor was. for. the: benefit. of the minor 
or not. 
volved in the present case, `: I sneed: not 
consider them in details.; “As the. learn= 
ed Advocate. for- -appellants has 
been unable -to pane yout „ahy : cogent 


material . showing. -that the > minor’s in- - 
terest was: prejudiced by the withdrá-'` 


wal of-the suit,- I. see no reason to intèr= 
fere with ‘the. orders passed. . by. the 
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> Thacker. -Madhavji -Meghaji, - Appel- 
lant v. 'Talji Purshottam, ‘Respondent. , 
“Second | „Appeal No,..1028 ‘of 1965, 
D/- 18-6-1971,. ‘against’ decision ‘of S., 
Dist.” J., Kutch, at’ Bhuj i 
Civil Regular ‘Appeal No. ‘21. of: ier? 
` (A) Civil. P. C. (1908), 
— Power of Appellate Court. — Appel- 
late Court, ` cannot . allow. a party - - to 


change nature of .suit in appeal. by ace an 
(Para “sy 


epee deficit court fee ae 


Thus, where, a suit” is fought -by-.a 
party in trial court on. -the . basis- of 
landlord and, tenant - the’. -party cannot 
be allowed to convert, that suit: into .a 
suit against trespasser by paying deficit 
court, fee. ` me (Para. 5) 

(B) Transfer of Property Act. (1882), 
Section 60, ‘Proviso, — Right. of. mort- 
gagor to 








s. oy Thacker: Madhavji v. Leif <a 


` under 


the .. order. : pase ey. _the | 


` terms’ 


.an agree- f 


. No such question- ‘being: in-- 


5 Ordered : accordingly. 
AASE tam -Hotel and Lod 


; oa “of. the ; Act, , 


“Section 107 : 
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tion of property. — Tenant lawfully: im- 
ducted’ on. property... by a mortgages 
thé terms of -mortgage is not af- 
fected by premature redemption. of 
mortgage:. (X-Ref: ' Section 83). AIR 
1963 Bom 42, Dissented. from; AIR 
1958 Bom .§3, Dist. and Commented upon, 
Case . law™ aeee ‘(Paras 6, 11) 
A‘ tenant who- is lawfully inducted 
on the property under- the terms of 
ihe mortgage cannot ‘be ‘evicted: by the 


‘mortgagor.-on redemption of the mòrt- 


gage before the expiry of the ` period 
mentioned: therein.’ No doubt, such 


‘premature’ redemptién’ ‘of: ‘ the property 


is legal. as- provided -by -the proviso to 
Section 60° of the’ -Transfer of Property 
Act but, an agreement . -between. the 
mortgagor’ and the- “flortgagee cannot 
operate in any way 80.as to defeat the 
rights. of-a tenant who was lawfully 
inducted on the property. under the 
of the -mortgage. deed.. The 
mortgagee ‘in such a ‘case ‘can only 
give ‘symbolic possession to ‘the mort- 
gagor -and'- ‘the tenant“ thereafter con- 
tinues to be a tenant under the mort- 
agor ‘until he is ‘evicted by the mort- 
gagor under the ' provisións of the 


. (Paras 6, 8. 1i) 
(C) Transfer ‘of Property Act (1882), 


‘Transfer, “of. : Property, Act. 


Section’ 76 (a) — ` Liabilities of mort- 
gagee in possession —. Principle “men- 


tioned in clause (a). ‘does not only ex- 


. tend to “agricultural lands but also ex- 


tend to. urban - “property. AIR’ 1953 All 


472. and AIR 1954 AIF 16, Rel. on, 


, (Para 7) 

Dj Houses ‘and Rents ` =— Bombay 
ging House Rates 

Control - ‘Act (57 of 1947), . Section 12 — 
Protection, of ‘tenant. ‘against ejectment 
— A person, who is lawfully.. inducted 
as. a tenant, on the suit premises by a 
mortgagee under. the; terms of mortgage 
continues to, be a tenant ‘after’ redemp- 
tion. of the. mortgage ‘and such a tenant 
is then~ entitled. to’ protection. . under 
_: (X-Ref :— Sec- 
4)). pe . (Para 10) 


Cases, ; Tiei E SE Paras 


(1968) ‘AIR 1969 NSC 185 -(V 56) =u 
-(1969) -33 SCC 79;. All India Film 
, Corporation : Ltd. ve Raja - ‘Gyan’ ; 
` Nath- -6 
(1968) ‘Second Appeal. “No.- “MT of ` 
1966; D/-- 19-2-1968 (Gul. Thak- ; 
kar Rarnji- Shamji „Lobar AN 
“ Mulji Jéthabhai `` * 9 8. 
(1966) ` AIR. 1966 Raj 19 V 53) =. 
` 1965.. Raj LW 333, -Ghamandi i 
` Ram. v. Shankar. Lal: f a: 
(1963): AIR 1963 -Bom-42 (V 50) =. 
- 64- Bom LR 554,.Kamalakar and is 
Co. v.: -Gulamshafi’ Imambhai. eB 


tion | 


38. Guj.  — [Prs. 1-2] 
(1958): AIR 1958- P 53. (V 45). = 
.59 - Bom- LR ‘ Bhanshali 
.Kushalchand ° ` Ramil `v.- Sha . 
© Shamji Jivraj = re -6 
(1954) AIR 1954 All 16: (V.4i) = 
1953 - All LJ * 467, Hardel * v. S 
-Wahid Khan -6,7 
(1953) AIR 1953 All 472. Ww 4) = we 
-4953 All. LJ. 154, . Sm.. 
:. Piari v. Ram Adhin . 6.7 
(1952) AIR 1952 SC, 205 W. 39) = 
` 1952 SCR. 775, abir Gone vV. 
ı Harbans ‘Narain Singh . 
“(1906) 3:All, LI’ 517 = "1906: All WN. 
7241, Ram; Chand- y. Raj-.Hans st 6 
tO MD; Pandya for: Appellant; ° Be J: 
Shelat, for ` "Respondent: 
; > JUDGMENT i _ “This appeal is. direct: 
ed -against the | judgment and: ” 
of. the. learned District . Judge, Rane 


ine civil. regular ‘appeal No: 21 of,- 1964 ` 
allowing. the ‘appeal and setting - aside. 


the decreé of the lower.. court in Tregu- 
lar civil suit. No. 224. of 1962: and .de- 
creeing the plaintiff's. suit ‘for. posses- 
sion of the suit. premises. 

- 2. -Thè facts giving rise. to. this 
‘appeal briefly stated -are as- under :—,, 


The house bearing. Municipal- Cen- 


sus Nos. 705-and 706 described in de- 


tails in the plaint. belonged to; the. res- . 


pondent Lalji Purshottam. ‘The said 


house was mortgaged | ‘with ` possession _ 


_ fora ‘period ‘of: 99°. years to` Lohana 
Saraswati Kanyashala, hereafter refèr- 


. red to. as. the. Thortgagee, © as: per mort- ` 


Page. deed, Ex, 40. ° The. mortgage deed 
specifically permitted the mortgagee .to 
-lease out the said ‘property during ‘the 
subsistence of- the mortgage.. The’ mort- 


gagee agreed to lease in ‘favour of the © 
Thacker * Madhavji ` 


- present ` appellant 
Meghaji! The“leasé’ was from’ month 
an month: ‘and: ‘the ‘rent was "fixed. be 
-12/~_ ‘per : month. Thereafter, ` 
ies. 1962, as -per document Ex: 44, “By 
an agreement between the: mortgagor 
and the mortgagee, reconveyance deed 
‘was * executed under which, on payment 
‘of Rs. 2,000/-,- 
release the mortgaged property ` from 
‘possession... A notice, Ex. 41 was given 


by- the trustees’ ‘of ‘the Mandal to’ the. 


‘present appellant : informing’ him about 
the said -reconveyance- deed. : Subse- 
quently,. the present respondent gave a 
notice, Ex 38 asking the appellant to 
hand over. possession..of the property 
‘on the ground that hé- required ` the 
suit house for his reasonable and bona 
fide personal use ‘and, that certain’ re- 
pairs were required to be effected in 
the house’ which could. not be. done 
unless the house was vacated’ by’ him. 
As the lessee, that is the’ present ap- 
pellant refused to~“ hand’ over -posses- 
gion a suit was. filed in the ‘court : of 
the learned Civil Judge, - Senior Divi- 


Thacker Madhavji v. Lalji (Dave J.) 


PORE aT 


_ enough. property «in his 


the Yortgagee agreed to. 


‘per court fee stamp after 


ALR 
sion, Bhuj. for -recovering. ‘posséssion’. on 
the. ground that the: plaintiff ‘required 
the suit premises -for bona fide: reason- 
able use. It was.also averred by. the 
plaintiff that there: was no relationship 
of landlord and: tenant between* ‘him ~- 
and the’ .defendant. The ‘defendant-ap- 


pellant by -his written Statement ` con- -` 


tested the suit.. He contended that .the 
redemption :of -the-ħouse by- the plain- 
tiff did. not affect’ his tenañcy. rights. 
He stated-that he was ready’ ənd will- 
the.. rent which - was’: fixed 
at. Rs,:.12/-..per -month. -:He: denied that 
the’ plaintiff. required’ the. ‘premises “-rea- 


` sonably” and bona fide- “for his personal 


use. He stated’ that the plaintiff had 


possession -for 
accommodating: his-! family’ Heé: -con- 


_ tended that the: tenancy. was. not légal- 


ly terminated and that- he was ` pro- 
tected ‘by’ the ` provisions of the Rent 
Control..Act. He - also stated - that ` even 
though: the suit appeared to be brought 
under :the “Bombay ` Rent Control Act, 
the^ plaintiff © had`- alleged. that” there’ 
was no. relationship’ 


He. also a 
that’ if. a- decree ` for possession was 


passed, greater hardship would be caus- 
ed to the defendant; ._He held that the 


tenancy of the sree a was not legal- - 


ly terminated_*: On- - findings: on 
these issues,: the ` Medened’ Civil Judge 
dismissed the. suit- Against. the.: a 
judgment and decree; an, appeal 
preferred in the District Court. ‘at Bhui, ' 
At: the’ time of the ‘appeal, the defen- 
dant again gave’. an ‘application, Ex. 8, 
bringing to: the notes ‘of the court’ that 
the court fee stamp’ paid by ‘the appel- 
oe on T appeal temo was 
not ‘adequate an erefore, the appeal 
should be dismissed: Thereafter, barre 
court directed the’ plaintiff who was 
appellant in that- appeal, to! pay ` pro- 
val 
property. which the plaintiff ae Oo 
merits, ‘the: learned ‘District Judge was 
of. the opinion . that ` the swit was not 
between. the landlord and: tenant. but 
it was a suit on title for possession of 
property. The learned Judge, ` there- 
fore; was of the opinion that it was 
not necessary . to” decide ` whether ‘the’ 
plaintiff requiréd’ the. suit premises for 
Teasonable and -bona fide personal use ` 
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session, Against the said judgment ‘and 


decree, of the District court decreeing i 


the plaintiff’s suit for . possession, ‘the 
present appeal- has. been -preférred -by 
EE original defendant: to-. this’. court. 


3: Mr. Mayur , ‘Pandya, ` 
Advocate appearing . for. the appellant 
raised’ sevéral ‘contentions. `, He - submit- 
ted that the’ whole Suit’ was 2a. fournit. in 
the trial coùrt”on the - of. the 
tenancy existing between “the pa 
He urged that the . deféndant . his 
written statement had at. the ` pr 
urged that an though. the’ suit ap- 
peared to be 
tenant, as the plaintiff had alleged. ‘that 
there was ‘no, relationship . - landlord 


and tenant, proper court Pid was. not - 


paid and ‘that. the. Plaintiff. should : be 


asked to pay the court fee. on the market: 
the- 


value’ of the property. . However, 
learned Judge’ did not. frame any issue 
‘with regard. to the ` adequacy 
court’, fee paid by the’. plaintiff’ nor the 
learned Judge raised“ any “issue regard- 
ing the nature- of the suit. Mr. -Pandya 


urged that: all the issues - ' framed `` by . 


the trial court ‘clearly ` go. ` to. show that 
the suit was fought.’ on the. basis of`.a 
lease between the parties and under 
the ` circumstances, . ‘if ` ‘the appellate 
‘court ` wanted to treat’. the ` Suit on . the 
basis asit. was’ ‘between . the owner 
and trespasser; the plaint should - have 
been suitably “amended. He. made. a 
grievance. that even, when the defen- 
dant gave an. application, . Exhibit 8 tò 
the learnéd District | ‘Judge, 
directing the plaintiff-appellant in that 
appeal to pay adequate’ court fee, ` the 
learned District Judge .without hearing 
him, accepted the valuation’ put’ on the 


property by ‘the plaintiff. and accepted. 


deficit court, fee not only on the appeal 
memo. but ‘also’on the plaint’ without 
making proper amendment of the: plaint 
itself . as required ` under law.. Mr. 
Pandya, therefore, urged that the’ whole 
-decree of the learned District. Judge 
was vitiated by the’ irregularity and’ ‘il 
legality’ committed’ by. ‘him and” ` this 
‘decree’ deserved - to be, Set. aside” on ` that 
point alone. ` 


2 - On merits, ‘Mr. Pandya. urged 
that. the original mortgage, Exhibit- 40 
was for a> period: of 99 years. and one 
of the terms of the mortgage deed spe- 
cifically permitted- the 
create a‘ lease with regard to the said 
property . during - . the subsistence of -the 
mortgage. He urged that. in pursuance 
of the said term In the mortgage deed, 
when the mortgagee “had - created ‘a 
lease in favour of the ‘original ‘defen- 
dant, it was not open’-to the: mortgagee 
to enter into: an’-agréement -with oe 
` mortgagor'.so.as to. defeat: the right: of 


Thacker Madhavji v. Lalji: (Dave J.) 
and -decreed the plaintiffs suit for pos: . 


‘learned l 


between the landlord and - 


of the~ 


Bhuj for © 


mortgagee to- 
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the tenant. He urged that even after 
the mortgage was redeemed by- the 
mortgagor as .per terms mentioned in 


Exhibit’ 44, the: rights of the -tenant 


would continue and. unless the tenancy 
was .terminated by a proper notice as 
envisaged in Section..106..of the Trans- 
fer of Property - Act, the present: suit 
would not - be maintainabl e> 


ay es ‘As’ against that; - Mr. B: J. 
Shelat,. learned , Advocate. for the res- - 
pondeént-plaintiff ` very seriously con- 
tended’ that in~the plaint, it was. speci- 
fically made clear, that no relationship 
of landlord and tenant: existed be- 
tween. the -parties. He conceded that 
there. were some: _averments in the 


plaint which did give an impression as 


if -the “suit -was . under the provisions of 
the ‘Bombay Rent. Control Act. He, 
however, urged that pleadings in the 
mofussil court should be re eae 
liberally’ and .when the learned. Distri 

Judge allowed. i the -plaintiff . to penur 


the pleadings.. by ` accepting . the deficit 
court: fee . 


stamp : and by permitting 
him ‘to ‘pay. court fee on the. market 
Value of the property as valued by 
him, “whatever . defect initially - was 
there, . was - remedied, . He, therefore, 
urged that .no. prejudice was caused to 
the.: defendant - by accepting the deficit 
court. fee stamp by, the learned District 
Judge. . . He urged that the order pas- 
sed -by the learned District Judge ac- 
cepting the deficit court -fee. stamp was 
in. ;the nature .-of -ministerial order and 
in the, absence: of any positive . evidence 


-showing that-the order - was “ex parte 
the same should not. now „be disturbed. 


Mr. Shelat urged, ‘relying on several 


„authorities, that once the mortgage was . 
redeemed, the. 


lease . created. by the 
mortgagee -in favour of a tenant would 
automatically -come .to an -end. He, 


.-therefore,,. urged ‘that the plaintiff would 


be -entitled -.to. recover.,possession of his 
property from the | defendant on the 
basis: that he “was a- trespasser. He 


submitted ‘that the  défendant had no 


‘right: to: continue on thé premises after 


the mortgage was rédeemed, and there- 
fore, -when no“ relationship of ‘landlord 
and tenant existed between ‘them, the 
question of giving notice - terminating 
the- tenancy did not arise. In the al- 
ternative, he urged that even if it were 
held thata notice -was necessary, the 
plaintiff had iin fact given a notice 


“Exhibit 38 giving full -15 days’ time to 
` the defendant to- vacate the. premises. 


He urged that. the notice. apparently 
was not in the form: envisaged in Sec- 
tion- 106 of the Transfer of Property 
Act but-the notice given by a mo 

lawyer should be broadly - interpreted 
and such: technicality should not weigh 


wih -the = court. ‘in. the interest of. jus- 
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tice: He urged that the’ evidence -of 
- the plaintiff clearly showed. that he 
required ‘the suit . premises reasonably 
and: bona’ fide. for- his personal use. and 
therefore; he urged. that . the decree 
passed - the learned - District Judge 
mould be confirmed.. > ` 
“° 5i- This appeal raises ‘a very im- 
‘portant and interesting. anesor. of law. 
Both the sides have referred to several 
rulings ‘to which I will: presently ‘refer. 
But before I refer’ to those rulings, on 
the legal aspect of-the case’: with ‘re- 
gard to the question . “whether- the’ ten- 
“nancy automatically came’ to’ an end on. 
the redemption - ‘of: the’ mortgage, I 
would -like to refer to the first: conten- 
tion raised by ‘Mr. Pandya. Mr.” Pandya 
‘submitted that the reading of-the plaint 
as a-whole would clearly indicate -that 
the suit was between ‘the landlord and 
tenant: He urgéd that ifthe suit was 
not: brought on the basis of the tenancy 
‘subsisting between | the parties, it- 


‘not necessary for’ “the : plaintiff to icles 


out a case that he required the suit 


premises bona fide and: Te asonabiy. for - 


personal use. ° He also; referred to’ the 


Pandya’ urged that- "the defendant .- had 
taken a plea from thë beginning in his 
- written statement. that : apparently’ the 
suit appeared’ to be between the land- 
lord: and tenant but as, the.‘ plaintiff 
` had, in the: next bréath,; stated that 
there was 'no'- relationship, of landlord 
‘and ‘tenant “between bere _parties, ' -< the 
defendant had "urged vin’ the written 
statement ` that if, the piant consider- 
ed' ‘the’ suit -for' possession against the 
trespasser, ‘he should pay full court fee 
stamp on ‘the ‘market value of: the pro- 
perty.. No- rejoinder was ‘given -by the 
. plaintiff to--the written statement filed 
by.: the defendant. The’ learned Judge 
framed: the ‘issues at Exhibit 34. - It 
will be worthwhile .to enumerate the 
issues framed’ “by the ` learned Judge: — 


SI Whether - the - plaintiff.’ proves 
that he requires -the suit .premises for 
his, personal use and occupation ., Tea- 
goñably and. bona - fide? 

2. Who would -bẹ - put to- greater 
hardship ? à 
te Be Whether. the notice given by’ the 
plaintiff to the- ipea is legal eas 
valid? ~. -+ 

3-A. Whether- the* ` plaintift ‘proves 
that the tenancy of the. ‘defendant is 
legally terminated ? 7 

A. Whether » plaintiff” sig entitled to 
mesne profits’: for use. and occupation 
at: the rate of Rs. 100/- -per month. -` 

5. Whether plaintiff is éntitled to 
possession of the’ suit premises? G 

6. What. order and decree? ` : 
Relying ‘on- these issues; ‘Mr. Pandya 
‘urged that: the issues clearly indicated 
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‘tenancy 
it was not ‘proper. to change ‘the whole. 


“trict Judge’ did 


‘defendant and.. accepting the. 
‘put by the plaintiff, he’ ‘directed . 


‘lord ` and tenant, 
verted into a’ suit. against a ‘trespasser 


A.I.R. 


that the suit was- filed under Section 
13 @) (g) of the Bombay: Rent Control 
Act and it was not a suit for possession 
against -a trespasser. He submitted that 
if the plaintiffs. suit was for possession 
on title: he..could: have -given an appli- 
cation . to the court for amendment of - 
the ‘issues. ‘No such application’ was 
given by either side. and the. endorse- 
ment’ of the court’ "no more sought” 


_ Would indicate that the parties were 


satisfied with ‘the nature. of issués. . Mr. 
Pandya, therefore, urged ‘that when the 
suit was ‘fought . out on the’ basis of a 

between“ the parties, 


nature ‘of the suit ‘at the appellate stage 
as was done by. the’ learned” District 
binitted. 

“present 


by 
plaintiff ‘in the District Court,. aa ‘he 


paid the ‘same court ‘fee on. the appeal . 


memo’ as was done in the suit. -There- 


. fore, thé defendant: was d to 
- give application, Exhibit . 8 


to the court 
drawing its attention to the inadequacy 
of the court fee stamp paid by ` the 
plaintiff. After hearing both the sides, 


- the learned District, Judge ordered the - 


plaintiff ‘to give valuation of the pro- 
perty and pay deficit court fee - stamp. 
It is interesting to note ` “that |. ‘there= 


‘after, the plaintiff. gave ay application, 
Exhi 


bit 11° ‘mentioning therein that ‘the 
market ‘value of .the property was Rs. 
8,000/- and: he ‘valued appeal at fur- 
ther amount of Rs, 900/- for the pur- 


pose of mesne profit. ~ When this appli- 


cation ‘was shown ‘to ' the ‘advocate ` of 
the defendant, ‘he made ‘an endorsement 
that he objected ‘to ‘the valuation put 
by the . plaintiff therein. Another’ -ap- 
plication; Exhibit 13 was given by the 
Plaintiff ` requesting“ the ` court’ to per- 


“amit “him to. give deficit court’ fee stamp 


‘on the plaint also. ` The learned Advo- 


cate for, the ‘deféndant ." also’ endorsed 


‘objection’ over this application: In spite 


of .the defendant having objected | to 
both. these , applications, the learned Dis- 
_not ‘think it ‘necessary 
tó Hear” the learned . Advocate for, the 
_valuation 
him 
to pay the deficit court fee stamp which 
was accepted by. the office. “From the 


‘perusal of these documents, on: the re- 
. cord of. the’ District Court; it is 
-that the: learned District Judge“ has not 
‘observed . proper procedure.. “After all, 
when the -suit was: 


‘clear 


fought’ as if 
‘sult between ` the’ Tand- 
“it “cannot be con- 


it- ‘was ‘a’ 


without, proper amendment being made 


jn the plaint and - without .giving an 
‘opportunity ` to the- „defendant to. .Taise 


_ disputes in the written. statement. about 


1972 


it, If proper.. opportunity was givento 
the defendant, he would have ‘satisfied 
the court that the’ market value given 
by the plaintiff at-Rs, 8,000/=" was not 
-, correct and” that it was’. much - more 
than that. If. the market ‘value’ exceed~ 
ed Rs. 10 000/-. the. whole. question ‘of 
‘Furisdiction would arise. Besides; if 
. the suit had- been fought on the- basis 
that the defendant had -no right to 
continue on the suit premises after the 
mortgage was. redeemed , the - defendant 
- could have. been: in a position to raise 
pleas: that the. tenancy . had  subsisted 
even after the mortgage was redeeméd 
In: view of specific term contained: in 
the mortgage deed, Exhibit 40. In any 
case, it cannot be: said that a. proper 
. opportunity was given to the defendant 
by the learned District Judge wheén he 
passed the. order -on Exhibits-11 and -13 
permitting the plaintiff to. pay.the defi- 
cit court fee stamp.. The learned Dis- 
trict Judge has based his judgment 
treating the whole suit-on the- basis, that 
it wás against a trespasser.’ 
jon, with. "great ‘respect’ to the“ learned’ 
District ‘Judge, the course. of “¢onduct 
adopted: by him. is. contrary” to the. pró- 


visions ‘contained in the Civil Procedure. ee 


Code and is not conducive to justice. 
On this point alone, the decree passed 
by the learned District Judge-~ deserves 
to be set aside’ I do not agree with 
the learned advocate ‘for the’ respondent, 
,Mr.. .Shelat, that no preies, was 
caused to the defendant, Shelat 
urged that. the parties ee ‘the bone 
of contentions between them and when 
the plaintiff in the plaint itself had al- 
Jeged that there was no‘ relationship of 
landlord and tenant, it was immaterial 
lf no specific issue -was framed in. that 
connection. I am unable to agree with 
Mr. Shelat. The issues framed by the 
learned trial Judge’ referred to earlier, 
clearly show. that he treated the suit as 
|between’ the landlord and tenant. The 
suit which was fought on the basis of 
the landiord and ‘tenant could’ not be 
converted into a suit agaist a třes- 
passer merely by accepting’ the. deficit 
court fee stamp. If the learned: District 
Judge was of the- opinion that proper 
issues were not framed by the learned 
trial Judge in spite of specific averment 
made in the plaint by the plaintiff that. 
no relationship of, landlord, and tenant 
subsisted between the parties he. should 
have remanded the suit to the trial 
court- after- framing proper issues. The 
whole evidence shows that the: suit was- 
fought as if-it was a sult under: Sec- 
tion 13 fi) (œ@> of the. Bombay -Rent 
Control Act. The-. whole. evidence. by 
the parties has been. directed in - this 
light. In. the absence of any specific 
issue regarding. right -of the defendant 
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‘raised -in 


In my opin- ` 


. the redemption. of 


1937 -A. D.- or 


Ragee 


«terminated by proper 
mortgagee. . For . nearly 20 years, 
“present appellant continued-as a tenant. 
, 18-6-1971. 


He. could’ “have continued ` as a tenant 
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after. redemption of: the mortgage,’ natu- 
rally,- the defendant could not raise 
any specific pleas. which “have 
this court’ If these pleas 
were al by. ‘in . the 
trial court and' if the: suit was fought 
on proper -issues, perhaps the learned 
District. -Judge may have been inclined] . 
to take a. different view. In any case, 
it is clear -that the defendant was 
greatly prejudiced by. the change in the 
nature of the suit by the learned Dis- 
trict Judge at the time of the hearing 
of regular civil appeal-in. his-court. In). 
my opinion,-the orders passed by the 
learned. District Judge on ‘applications, 
Exhibits-11.and.13 accepting the deficiti’ 
court. fee stamp are not’ according to 
law. -Even before the appeal came. up 
for hearing, the defendant had given 





‘applications Exhibits 17’ and 18 bringing 


to the notice- of . thè learned District 


Judge that the: : orders were- passed ex 


parte. ` No orders “were made by the 


Tarni District Judge on’ these appli- 


cations. Thereafter,: the appeal . was 
heard. and decided on the basis as if 


the ‘suit was against a trespasser... 


6. > Abart ‘from. the irregularity 
and illegality committed by the- learned 
District- - Judge, the* most important 
question- which arises for my conside- 


tation. is whether the right-of a tenant 


would. automatically be terminated- on 
a.-mortgage. as held 


by -the learned: District Judge. In 


order to appreciate the legal aspect of. 


the case, it will be worthwhile to take 
into; consideration- the. peculiar facts -of 


:this case. «As stated earlier by me, the 


mortgage was for a period of 99 years. 


-The mortgage-deed, Exhibit 40 was exe- 


cuted -in- the month of Chaitra Vad 11 
of Samvat year- 1993, equivalent to 
so. - It was- mortgaged 
with possession. Under the terms of 
the. mortgage. deed, the mortgagee was 


-authorised to create a .lease of the mort- 


gaged: property. In pursuance of the 
terms. of the mortgage deed the mort- 
ave the property on lease at 
Rs. 12/- -per month to the present ap- 
pellant Thacker Madhavji Meghaji. No 
doubt; the. tenancy .was from month. to 
month, But the’ tenancy would enure 
in favour of the tenant during the sub- 
sistence of the mortgage -unless it was 
notice by- oe 

e 


until his tenancy was,- terminated 
the mortgagee. The tenancy in 
a- case. would enure during: the period 
of: the subsistence. of the- mortgage ‘ and 


by 


unless it was terminated as provided in 


such - 
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‘the Transfer of Property Act, it .would 
have continued in favour. of the pre 
sent appellant: ~However,. the mortga~ 
gor. and -the mortgagee under the docu- 
ment of reconveyance, Exhibit 44, dated 
15-3-1962, put-an end. to. the ‘usufruct 

- mortgage created under the mortgage 
“deed, Exhibit 40 before the .éxpiry. . of 


` the mortgage period mentioned therein 


¿with the result that the: mortgage witb 
‚possession ` .in favour of the mortgagee 
‘was redeemed. Under. document. Exhi- 
‘bit 44 it was agreed=that the posses- 
ae of. the :mortgaged: property should 
‘ ees over ‘to the. mortgagor “op 

i to pay .a- cash amount.. of 


agreeing ; 
te 2;000/- towards the mortgage amount 


.due and-on his agreeing rto pay ` the 
balance - by instalments.: After the 
document, Exhibit 44 was executed, the 
mortgagor : asked ‘the ` . defendant: that. is 
‘the present appellant, to give posses- 
sion of the property, . under.thé notice, 
Ex. 38. ‘The: present appellant by : 
reply, Ex. 39 explained that he was not 
bound by. the terms of Ex. 44 and that 
the -tenancy created, by the mortgagee 
‘still enured and that-.he was prepared 
to pay rent to the mortgagor. On these 
facts, Mr. Pandya ‘learned’ Advocate for 
the appellant urged: that. mérely:. by: ex- 
-ectiting the document, Ex: '44, the: rights 
of a ‘tenant .who was a ‘third party, could 
not be defeated.: He! urged that the pre- 
_ sent-appellant was ‘not a: party to‘: the 
‘document, Ex::44 The tenancy was creat- 
‘ed by ‘the: mortgagee in pursuance -of- the 
-special authority given to him ‘by --the 
mortgage deed itself -tò lease the pró- 
_perty. if he so. desired. . - The mortgage 
‘document was: for a fixed period of. 99 
years. There was no term in the re 
gage - deed which would entitle — 
mortgagor to redeem‘ the property. ben 


‘lier unilaterally. Under ‘the circumstan- i 


ces, if both the parties agreed and if as 


a result of their agreement,- the moft- 


gage was redeemed,.the act of redemp- 

. tion would not* automatically terminste 
the tenancy ‘lawfully - created’ by -the 
mortgagee in- favour of the present: ap- 
‘pellant: Mr.’ Pandya referred :to<: the 
observations “made im- Broom’s Legal 
_Maxims,’-9th Edition by W. J. Byrine 
> oe page ` 451. Wherein At; -was: o mentoned 
k t— a 


f Tt is ciali; da that ` an“ ‘agree: 


ment entered:-into between two persons 
cannot, in general, affect’: the rights of 
a third ‘party, who is’a stranger to ita.” 


In my opinion, it is a correct rine 


ciple. When ‘the tenancy was created 
by the -mortgagee, there: was no reason 
for the tenant to believe. that the: mort- 
gage- 
period mentioned ‘.therein. - No doubt, 
junder the: proviso: to` ‘Section 60 of ' -the 
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‘worthwhile: to. refer `` 
-Hardei v, Wahid, Khan, . 


a month’ to ‘month; tenancy” in 
sence’ of "a “contract to: the’ ae 
‘would be the usual tenure under. S. -106, 
-T. P. Act." If ‘the mortgagee lets ` 


cy T < P. Act; which.- ‘provides: that— > 


would be redeemed - before ` the: 


Transfer of Property .Act 


fare 





the. . mortgagee ? . In- -my* opinion, iti © 
would not. .. In- this. connection, it : is 
‘to. .thes case 
: reported.. at 
AIR - 1954 All 16," ‘wherein, it was. phe 

“E ‘the peepee oraaa is ~ “a 
shop which. is let to ‘tenants, the mort- 


-gagee is not bound either to keep” the 


shop Vacant or to occupy it himself. Be 


‘is authorised. under the provisions quot- . 
ed above (Section 76 of the. ‘Transfer .of 


Property’ Act)’ to: let’ “it out: to” a ‘tenant 
and in the case. of ‘a. house are shop 
e vab- 


the: premises on a month to . month 
tenancy. it carinot be said therefore . that 


he was ‘doing anything.’ beyond the’ 


powers conferred. (on him. ,by Section 76 
(a) quoted. above. i : 


Reliance is placed -on 


mote 


Section. ann 


A ‘lease:= of | immoveable ` property . 
determines’ -(c) , where the interest of. the 
Jessor in the propeity terminates on or 


‘his power to dispose of the same. ex- 
tends .only to. the’ 


happenings. of any 
event. by .the happening, of . such event 
and it is ‘urged ‘that as the -mortgageé’s 
right to -grant. the,.lease extended only. 


“upto the period when the mortgage was 
-in éxistence the. tenant b 


t ecame `a.. tres- 
passer. on. the’ date. ‘the ` mortfage. was 


No “doubt,. on “the: Sie ian? ‘of the ; 


mortgage,- the: ‘thortgagor. is “not bound 
_-by the transfers made ‘by the mortgagee 
-or-by contracts entered into by. him um- 


less his‘ action can be ‘supported on -the 
ground: that it- was -authorised by Jaw 


or that he was empowered to act under 


some “power. or authority, express or 


‘implied, conferred ‘on- him by ‘the oe 


gagor. The mortgagor in. such a case 
may be entitled to claim’ back posses- 
sion. of the property free from any. lia- 
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bility’ created by. the mortgagee- after 
the redemption of the mortgage, ` but 


cise of his 
as a person of’ geod prudence he has 
entered into: an agreement of tenancy). 
- on ‘the mere redemption -of the mortgage 
without the mortgagor exercising. his 
option of putting an end to the. tenancy 
the tenancy . automatically | and . ipso 
fon» cae On. . the date of the redemp 

n. > r 


. Razo ün ‘these - T Me 
Pandya aged” that in the instant casé; 
under the term of ` the mortgage“ dotu- 
ment, ‘the ‘mortgagee was . sp 
authorised by the mortgagor . to give 
property on lease which he had done. 
The mortgage’ was for a period “of 99 


years. There was no condition ‘in’ the: 
mortgage document for redemption of 


the- mortgage before the expiry of - the 
period. Under the circumstances, “Mr, 
Pandya urged that if “there was-‘prema- 
“ture redemption of the mortgaged’ pro- 
perty by the act of the’ parties that 
could not in any. way- adversely -affect 
the rights: of ‘a third party who was a 
stranger to that: agreement. 
great force in the contentions -raised -by 
Mr. Pandya: The appellant: was a tenant 
òf- the suit-premises' for the ‘last 20 
years before the redemption of the mort- 
gaged property. The tenancy was from 
month to month. Unless’ the tenancy 


was duly terminated: by: the’ mortgagee, _ 
he‘ would have been: entitled to continue `> 


possession of the property. as ‘a tenant 
during the subsistence of ‘the’ mortgage 


that - is for`'99 -years. “No “doubt, ~as 
observed earlier, it is open’ to` ‘the 
parties -to i the mortgage by 


an agreement 'as stated in the * proviso 
to’ Section - 60 ` of -the -Transfer of Pro- 
perty Act “and. unless’. it- was pleaded 
that the act of redemption ds-per Ex: 


44 was in collusion with each other, it- 


cannot ‘be said that the transaction was 
not valid. As..any fraud or collusion is 
not pleaded by the, present. appellant in 
his written “statement, , I need not dilate 
on the same.’ No doubt, looking tò the 
terms of the ‘document, ‘Ex. 44, an im- 
pression may , be créated in‘ one’s . mind 
that, it was ‘executed for the sole pur- 
pose of taking possession of the 

om the tenant. Ex.” 44. clearly. 
; the mortgaged . ‘debt’ was. 


not paid off Even tash’ amount ‘of = 


2,000/- mentioned. therein was not 


fact paid but was promised to. be paid: 
by the mortgagor a thé’ balance had 


to be paid -by annual instalments. In- 
stead of mortgage with possession, sim-. 
ple mortgage was created ön the suit 


~ gubmissions-.made 


Pandya that ; 
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- tenant 
this does not mean that,- if in’ the exer- -` 
powers of “due. management . 


ecifically . 


There is - 


eae is ‘capable of at 


“pro-s ` 


these factors: do go' to 


the only purpose of. 
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the document, Ex 44 -was: to deprive the 
Of the possession:of the ‘pro- 
perty. However, I do not:think it pro- 
per to enter into the merits of this as- 
pect: of the .case’'in the absence of any 
specific plea. by ‘tthe.-parties. Suffice it 
to ‘say that-even if Ex .44. operated as 

a valid redemption of the or aei 
property, that by itself could not termi- 
nate the. tenancy which was lawfully 
created - in . favour ‘of the appellant.. A 

question may arise that after the es 
Rage is redeemed, it- is the duty of the 


‘mortgagee -to hand’. over ‘possession... to 


mortgagor. If there was a tenant 


-in tHe property, the’ mortgagee would 
. not naturally ‘be in~“ 


a position to. hand 
over actual’ possession of: the mortgag- 
ed property: In that case, the mortgagee 
can as well ‘give ‘a’ symbolic possa on 
to: the “mortgagor.” In the case of Sm. . 


‘Ram: Piari v. Ram Adhin, reported at 


AIR 1953-: All 472, this question was 
considered by the Allahabad High Court 
and- -reliance ‘was: placed on the obser- 
vations made by the Allahabad High 
Court -in the case of Ram .Chand v. 


‘Raj’ Hans, (1906) 3 AN "LJ 517. to the 


effect that— 


“Tt -is;” of ‘course, conceivable that 
during. the term of ‘thé mortgage a right 


- of. occupancy . might have been sa A 


by lapse of time, in. which. ' ‘the 
tenants - would have been entitled to re- 
tairi ` poşsešsion of. the land.” 

z It was observed—.. 

““\,.ci.0.-Such . possession “asthe pro- 
the time. when 
the ‘redemption takes place” ~ . 
ies Thus,. : „even though under Section 
83 of ‘the . er of Property Act, on 
Tedemption of the ‘mortgage, a mortga- 


. gee is bound to deliever possession’ back 


to the mortgagor, if lawful tenancy is 
created” .by him; only symbolic posses- 
sion could be handed over to the mort- 
fagor and the tenancy would continue. 
Mr. B. J.’ Shelat; learned’ Advocate ` for 
the ‘respondent ‘submitted that’ the 


- tenancy would be conterminous with the 


mortgage and the ‘moment the mort- 
gage. was redeemed, the tenancy would 
come toan “ehd. In pecan of his say, 
he referred to several rulings to which 
I will preséntly refer: In the case of 
Bhanshali Khushalchand Ramji v. Sha 
Shamji Jivrai,’ reported at 59. Bom. LR 
684 = (AIR "1958 Bom 53), it was “held 


sg “Under Section - au. (9 of the 
Transfer of Property Act; 1882, when 
the interest :of the ‘mortgagee’ defen- 
dant-No. 1 came to an end on rédemp-: 
tion . thé: lease: executed by him in -fa- 


` your of -defendants Nos: 2 to 4 was also 


determined, that the protection sought 


by defendants Nos. .2.to:.4 under. Section 
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12. of the Bombay'.Rents,, Hotel. and 
Lodging House Rates Control “Act,:.1947: 
was not available to ‘them: as:'no rela- 
tionship - of landlord and tenant . was 
_ established between them and. the plain- 

tiffs, and’ that,. therefore, the plaintiffs 
were ` entitled to Semar -possession of. the 
shop.” ee y 


. The. facts “St that case were “that 
the plaintiff. was! in. possession of shop: 
of defendant No. 1. :» By -a :-second 
possessory .mortgage,. the -plaintiff mori: 
‘gaged the shop to: defendants Nos, 2° to 
. 4 who were:in possession of shop .as 
tenants of defendant: No: 1 -before the 
date of . this. mortgage. - In-'a. suit- 
the plaintiff for redemption of the mort- 
gage, .defendants Nos. 2° to- 4 ed 
_ benefit of the Bombay. Rents, - Hotel 
and Lodging House! Rates Control Act, 
1947. and contended . that they were not 
liable ‘to deliver actual possession ` to 
the : plaintiff’ even after ‘the: : redemption 
and that- the plaintiffs . could be award- 
ed symbolic possession of the shop. only. 
This .contention was negatived by -the 
Bombay High .Court and it was held 
that on the redemption of the- pes ae 
the tenancy. came to an end and 

. there was’ no‘ relationship. .of aac dlocd 
and ` tenant -between -them the tenants 
could not avail of. the’ benefit-of the 
Bombay Rent Control Act. Mr. Shelat 
urged that this case. being prior to, 1960, 
was binding on’ me’ and as it’ was. 

ready held by the -Bombay High Court 
that the tenancy came :to an end ofthe 
redemption of. the mortgage, I _ should 
follow it and ‘hold ‘accordingly: I agree 
‘that the rulings of- the . Bombay. . High 
Court prior to 1960 'are binding to this 
Court. However, the ‘facts’ of the Bom- 
bay case could- easily “be distinguished 


i 


` from the facts. of our case. There. the- 


mortgage ‘was for’ a period of ` one year 
only and on the expiry of. the term, 
the : mortgage was ‘redeemed: -In that 
cise, a question ` ‘arose - whether ` the 
tenancy -enured ’ beyond ` the., mortgage 
period. ` In that case, it was tightly. 
held that the mortgage period . having 
expired, the tenant could not get better 
interest in the property than what the 
- mortgagee himself had. On the facts ‘of 
that case, therefore, the’ view “taken. by 
the. Bombay. High’. Court’. ‘ts ‘correct; 
though’ with’ ‘respect,., it | is ‘not possible 
for me to agree. completely with the 
proposition of law made therein that’ a 
tenant inducted on the premises by the 
mortgagee could ‘not: get.‘the benefit of 
the Bombay Rent Control Act on the 
ground that there was no relationship 
of landlord: and tenant, I- will consider: 
indue course, by reference to the: defi- 
nitions of. the words* ‘landlord’: and 
‘tenant’ given in the Bombay Rent’Con- 
trol Act in order to ‘show’ that™’-such 
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definition. -of tenant P SH therein would 
apply to the- appellant-tenant in : this, 
case. Another case referred to by- Mr; 
Shelat, was a Division Bench case - of 
the Bombay High Court in the. -case of- 
Kamlakar and. Co.;:v. Gulamshafi Imam-. 

bhai, reported. at AIR . 1963 .Bom.:42. . 
Therein; it- was - -observed— : 


“A monthly tenancy created by a 
mortgagee Ìn“ possession in -respect ‘of 
the ‘mortgaged premises: would: come 
to an. end when the’ mortgagor subse- 
quently files a Suit and obtains a. decree 
for redemption, “The | decree would be 
binding on the ‘tenant ‘and hë is. not or 
titled. to claim the protection. of :. 
Bombay’ Rents Hotel and Lodging Fouse 
Rates Control Act when the mortgagor 
seeks to evict him irom, the morigared 
premises.” 

The ri ght- of a: norae under 
Section 76 (a) T... P. Act of making pru- 
dent management, of.: property in his 
possession, -must „necessarily be apa 
minous - with his | -right to continue as- 
mortgagee. and it must ‘come to an end 
as soon as his right to-continue .in -pos- 
session ‘ends. if during that period, the 
mortgagee creates .a- lease then. by. vir- 
tue of Section. 111. (c) T.P, Act the 
lease -also . necessarily terminates when’ 
the authority of the Dor ARO to-. lease 
the property . ends. „section ‘must ` 
apply -to. all powers. e _ authorities 
derived either- from. the. Transfer of 
Property Act. or. from..any other.. law, 
The mortgagee’s rights. cannot . be - any 
higher than of .any other lessor, whose 
rights. are limited in point. of ‘time by 
the very -nature of the relationship be- 
tween.- the lessor and the. owner, If 
once_this position is reached, the court 
must hold that the mortgagor is entitl- 
ed to get possession, of the: property ` un- 
less there. is some provision ~in law 
which. .creates `: an -excep Hon to, this 
doctrine. mee Hie a 

It was further beerved that— . 

` There’ is no provision’ in the Bom- 
bay Rents Act under which any rights 
as such” are ‘conferred on the tenant. 
Section 12 does not give. the tenant. a 
right’ to.“ remain ‘in possession ‘Gf the 
properties,’ but it imposes ‘a disability on: 
the landlord and’ ‘unless . the: ‘person’ who 
seeks to recover’ possession’ is brought- 
within the definition of the word: ‘land- 
lord’ the’ tenant ‘cannot c "possession: 
After “redemption there, is. no relatioņ-. - 
ship either’ ‘contractual or by privity ` = 
estate ` ‘between’ the’ mortgagor and . 
tenant. He not being. _a° landlord Soa 
tion 12 -does not come: in“ his ` way „of 
recovering “possession.” : 


~ No doubt, - this case: Bupnoris the 
submissions made by Mr.. Shelat. on -be= 
half of the plaintiff-respondent,. How- 
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‘ever, with respect it may be noted that 
the ‘observations made in this case go 
beyond the observations -made ‘by the 
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Supreme Court in several. cases which - 


I will presently refer. In the case of 
-Mahabir. Gope. v. Harbans Narain Singh, 
reported at ATR 1952 eC 205, it “was 
‘observed tha that— 


3-3 


“The ‘general A fs that a person ` x 


cannot by transfer or. “otherwise. confer 
a better title on.another than he him- 
self has. ` A mortgagee . cannot there- 
fore create an interest in the mortgaged 
property . which i enure beyond. the 
termination. of his 
gee. Further the” mortgagee who tàkes 


interest as mortga- - 


possession of the. mortgaged “property. - 


must manage ‘it as a person 
nary prudence .would manage it. if 


it 
were his own; and he must not. 


com- 


of oa : 


mit any act which is destructive or per- - 


manently injurious to the property. It 
follows that he .may grant leases not 
extending ` béyond. the period ‘of . the 
mortgage; 
must come to an end at redemption..A 
mortgagee cannot during -the subsistence 
of the mortgaged act in., a, manner 
detrimental to the mortgagor’s “Interests 
such ‘as by giving a lease. whi may 
enable the tenant to acquire permanent 
or occupancy rights in. the land, there- 
by defeating ~the mortgagor's right. to 
khas possession; it, would be. an “act 


which would fall within the provisions, 


of Section 76 sub- clause: (e). 


"A permissible “settlement by. a Ske 
gagee in possession with „a tenant. in 
the course .of -prudent management ‘and 
the springing up of rights in the tenant 


conferred or created by--statute based . 
on the nature of: the land. and posses-- 


sion for the requisite period is a diff- 
erént matter altogether.“ It. is'an excep- 
tion to the general rule. `” Im'such:à case; 
the. tenant cannot be ejected by ~ the 
mortgagor even after the~redemption ‘of 
the mortgage ‘he’ may become an oc: 
cupancy raiyat in some ‘cases and ‘a non- 
occupancy -'‘taiyat in 
the settlement of the tenant “by -the 
mortgagee must have- ‘been - a pons, ae 
one.” Sagi 

. The ratio. of this case, A that- the 
Supreme -Court accepted: an “exception 
to the general rule'` that person cannot 
by transfer or- otherwise confer- a better 
title on another than he himself has. 
As held by. the Supreme Court, if 
tenant is inducted: under: ‘the provisions 
of Section 76 (a). by the: mortgagee in 
the- course. ot. prudent’ management `- of 


-a 


any leases granted by. him . 


i mortgagor 


other . cases. But . 


the ‘property “such a tenant cannot: Be - 


ejected. bythe’ mortgagee. even: after 
redemption’ of the mortgage. In the 
t case, the ‘appellant- was--induct- 


Section 60 of the. Transfer of: Propertv 


his» interest - as 
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ed-.as a tenant by the mortgagee. law- 
fully .. ducing the: subsistence. of-. the 
mortgage . under a specific authority 
given to: him by the term of the mort- 
gage- deed, Ex. 40.. As already stat- 
ed earlier,. the mortgage was. for a fix- 
ed` period of 99 years without any con- 
dition -whatsoever indicating that it was 
not open to the mortgagor to terminate 
it earlier. unilaterally. Under. the cir- 
cumstances, just. as a tenant inducted 
by. the mortgagee. under Section: 76 (a) 
of the ‘Transfer of Property Act in. the 
course of.-prudent :management of the 
estate cannot be evicted by the mort~ 
gagor. even after redemption’ of the 
mortgaged: property, „similarly, a 










expiry of: the period mentioned therein. 
No .doubt, as observed earlier, such 
premature. redemption. of the property is 
legal as provided-‘by the proviso to 
Act but an -agreement between the 
-and. ‘the mortgagee `` 


inducted- ‘on: the = 
terms. of the - -mortgage deed. ' 
was placed’ by Mr. Shelat on the obser- 
vations of the Supreme Court in the 
case of ‘The All -India Film Corpora- 
tion .Ltd. v: Sri -Rdjagyan Nath,- (1969) 
3 S.-C. C..79 = (ATR 1969 NSC :185). 
He. particularly referred to the follow- 
ing observations : at at 82:— 


f The. first driestion’ to consider is 
this: Did the tenancy . created, by the 
mortgagee’ in’ .possession survive the 
termination’ of the -mortgagee - interest 
so as to--be- binding on the purchaser ?` ` 
A genéral. proposition of law is that. no 
person can confer-on another a better 
title than he has. A mortgage 
is. a- transfer-.of: an interest. in specific 
immovable: property : for: the purpose of 
securing -repayment ‘of a‘ loan. A mort- 
gagee’s ‘interest lasts only as long. as 
the mortgage has not been paid off. 
Therefore’ on redemption’ of the mort- 
gage’ the title of the: mortgagee. comes 
to' an end.~. A derivative title from him 
must ordinarily. come’ to an.end with 
the termination of the mortgagee’s -title. 
The mortgagee by creating a tenancy 
becomes- the lessor of: the property but 
lessor is conterminous 
with his mortgagee interest. Section 111 
(c) . of =the -Transfer -of - Property . Act 
provides that a lease of immovable pro- 
perty determines. where the interest. of 
the. lessor. in the property. terminates 
òn, -or bis: power .to dispose of the same, 


. extends: only to-the happening: of. any 


event by. the: happening - of. such event. 
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The- darida. of the mortgagee’s inter- 
est determines his position as the lessor} 
The -relationship of. lessor and- lessee 
' cannot - subsist beyond: the - -mortgagee’s 


interest unless the relationship ‘is agreed: 


to. by the . mortgagor jor a. fresh - rela- 
tionship. is: recreated... This the mortga- 
gor or the person acceding to the 
‘mortgagor's ` “interest may elect to. do. 
7 if he does not, „the lessee cannot 
claim- any . rights beyond:..the term ~. of 
his original lessor’s interest. These prot 


„positions are’ well understood.” and find < earlier 


support in: two DE m court.” 
` Relying’ -on ; these. REE E 


was, immaterial ifthe: mortgage- was 
for a<:fixed: period. of199 years. -Proviso 


to Section: 60 ofthe Transfer :of -Pros . 
rthé- parties ->:to ` 
-the mortgage ‘ever before: 
the expiry of the period: mentioned in ; 
` the 

‘the mortgagee. as Jlessot-rim the pro- ’ 
` ‘perty -terminated ‘the: momént the mort: ` 


perty Act: authorised 
. extinguish: 


mortgage. deed.: -The.. interest: ų of 


gage „was. redeemed..«He,. therefore, 
urged ‘that mere’: -mentioning | a: particu- 
Jar. period of mortgage:in the document 
would ‘not:.give better, title: to. the lessee 
- under the* lease --created::by.--the .- mort- 
gagee:, during, 


mortgage: He -urged ‘that as: -provided 


in’ Section. 111 (c). of ‘the ‘Transfer -: of, 


` Property Act, ‘the: tenancy caine to ` an. 
end-.on the: ‘redemption of! the mortgage 
arid -it.;was inimaterial if it’ was redeem- 
ed -before . expiry -of .tħe term: mention- 
ed in the mortgage deed. ..I am unable 
to agree with him. 
the Supreme. Court. is, carefully. read, it 


clearly shows -that the. lease . created ‘in- 


. the circumstances.- analogous to the-.in- 
stant : case,-would enure even after the 
- mortgage. -is. redeemed. On. the 
page: 82, it is further’ observed -by _ 
Supreme Court dhata waned, E A 


sape 


os eTo the above proposition. Giese: is, 
however,. «-one’ exception:.:: That »:flows 
‘from: Section - 76 (a) ‘which«lays . 


. -the ‘continuance of. -the mortgage, ~ the 


mortgagee takes possession:-of the mort-. 


gaged property, he must manage . . the 
property as a person of: ordinary prus. 
dence © would » -manage- it if it. were 
> hist'own. From. this,’ it -is inferred that 
acts done -bona™ fide , and. prudently >` in 
the: ‘ordinary > course of - management; 
may ‘bind: evén.after the termination . of 
.the title of. the mortgagee.in ‘possession. 
-© This principle:applies:-ordinarily to` the 
. management of agricultural. lands and 
has ‘seldom been :extended to urban’ pro- 
. perty so as to-tie it up-in-the hands of 
- lessees ‘or: - to. confer on them - rights 
under special. statutes. + To. -this .: again, - 
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sons deriving interest from him if 
. mortgagor: had roncarred to. grant it”. 


` pellant” l 
-term -of the ..mortgage ‘deed. . Thus~ it 


“Me. 
-Shelat very p eoa a urged - that wit- 


- the. ‘subsistence ; of ,; the: 
- favour ‘of thè tenant.; 


If this decision of: 


. tolan end irr 
sme Hi 


y F 


l :down.. 
_ liabilities of a mortgagee: in possession.. 
‘It is provided there.-that when: during 


“would not, arise. at -all. 


ALR. . 


there is an exception. The Jesse . ‘will’ 
continue. to-bind the, mortgagor or per- | 
the 


. Int the instant“ case, . “aS. observed 
earlier, the lease was: ‘pranted- to the àp- 
by- the- mortgagéé “under _: the 


could be said that the mortgagor - had 
concurred tó- the grant of the lease. to 
the present appellant. “Thus, in my- ae 
ion, to’ the: observations referred ` to, 
‘that’ the ` rélationship of” Tene Ka 
and lessor . ‘cannot ~subsist- “béyond - the 
interest ` 
case - would provide an, exception. ` Mr. 
Shelat: ‘urged ` that" “concurrence ‘of ‘the 
mortgagor | referred” “to in this ‘Tuling” is 


the - -~ mortgage. ` to: agree 
with him: I- do Hot see reai in 


the“ above observations of the Supreme 


' Court ' conveying the meanihg that’: ` thè 


concurrence -Should be after “the “re: 
demption of the ‘mortgage.’ The’ words 


-actually used’ are “The! leasé, will con-. 


tinue ` to ‘bind: the ‘mortgagor | or. ‘persons 
deriving interest“from him “if the” gs . 


gagor had concurred’ to: ‘grant it.” ; 
use of thè words’ “had. “concurred - 
grant”: would “only *mean ‘the ise 


which was granted ‘by the mortgagee in 
The. words , “The 
lease will’ contintie to. bind the “mortga- 


gor” ‘also’-go ‘to!~lend: support “to. the 
interpretation” put ‘by me. Under ‘the 
circumstances, thë" ‘obsérvations’ of “the ~ 


Supreme Court do not in any way sup- 
port. the learned’ ‘Advocate’ for’ the plain- 
tiff-respondent in’ his contention ~ that 
the moment: the property was: ‘rédeem- 
éd, ‘the. right of ‘the “tenant -woutld ‘come 

respective’ of the. period. on 





4 
oh on Mr Shelat. ‘next aed that |. 
ihe ae mentioned in.Section 76. 
(a). extended mostly: to. agricultural lands 
and.’ .not- to.urban’.property. -.As . the 
present case:is.;not governed. “under. Sec 
tion 76 ;(a) of- the. Transfer. of Property 
Act, but. as stated earlier,. -the .tenancy 
was. created ; pursuant; to. the, specific 


_ term of -the’ mortgage deed itself autho- 


rising the mortgagee to Rive the pro-.. 
perty on lease,- this question that it. 
would -not\extend :to urban.. property 
. Besides, there 
is, no specific prohibition to ‘the: exten- 
sion of. the -principle .flowing from ` Sec- 
tion 76,-(a):to urban property. It may- 
be-that only in few. cases such'a prin- ` 
ciple may have been extended to urban 
property.:..But that: -such a „principle 
has been. ‘extended. to. urban property- is 
clear from the -cases referred tor earlier 
viz., AIR 1953. All. 472 and AIR 1954 All 
16.. In, those cases, the property was- . 
an urban property wherein the- tenancy - 


‘of the mortgagee, tthe. instant , ; 
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as created. by a mortgagee ' with Tega 


to the urban property was held: to` eñure'` 


even‘ after redemption of the ‘mortgage. 
In my opinion, therefore,-the observations 
made by the Supreme Court did: not 
necessarily go to show ':that in. all 
cases, the. relationship. of . lessor and 
lessee’ would come to an'end as sodn 
as the mortgage was redeemed.” Two 
exceptions have . been enumerated: by 
the Supreme .- 
mentioned in Section 76 ~(a)' of ‘the 
Transfer- of Property: Act’ and another 
where a mortgagor had concurred to the 
grant of a.lease. In the light of -the 
observations made by the Supreme 
Court holding that the lease- may enure 
-in certain cases even after the mort- 
gage had been: redeemed with greatest 
respect, I am unable-to agree with the 
‘observations made by the Bombay” High 


. 8. prog Mr. . Shelat = cratered 
to the case. of Thakkar: Ramii Shamji 
v. Lohar . Mulji Jethabhai.. decided -in 
Second- Appeal No. 241 of 1966. on 19- 


2-1968. (Guj) by our High -Court where- `. 


in, the. Bombay .High Court rulings. re- 
ferred toi above were followed and Mr. 
V. R. Shah, J. had: negatived. the ‘con- 
tention raised by the tenant -that 
tenancy . would.. enure after: redemption 
‘of the mortgage and that the tenant 
would get . protection’: under the Bom- 


bay Rent .Control Act.. No doubt, this «- 


ruling does support the - contentions 
raised by..Mr. Shelat and ua in duty 


bound. by the. said ruling: -I7 was 
inclined .to take. a ples view, I 
should make a’ referenceto -a larger 


bench.: But I need not do so in view 
of the special facts. to which I will pre- 
sently refer. ‘Firstly,: this ruling is - not 
with regard to: the tenancy -created . by 
‘the mortgagee wherein the mortgage -was 
prematurely. .redeemed’ by the: Act ` ics 
parties.-: I. have already held that ` 
agreement of parties could not defeat 
the rights .of'a third ‘party: who is:..a 
stranger. In -the instant. case, the. pre- 
sent appellant: was: not a party to. the 
” reconveyance >..document,; Ex. - . and 
hence, he could. not be bound” ty the 


term of the agreement mentioned there- ` 







- Tf the tenancy was created.’ law- 
fully by the mortgagee during the sub- 
sistence ‘of. the mortgage, merely be- 


lier by ~ the:act..of the parties; the 
tenancy would not automatically come 


terminated by the. mortgagor ’ as--provid- 


tice, -the‘ mortgagee had not duly: ter- 
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~ pellant. * 
‘the: mortgagee after the document,. Ex. 
‘ed. In’ fact, therefore, the 


Court one of “which: -is -> 


of. the ‘ ` mortgage, 


the- 


High . Court has considered the . 
‘tion whether. a, tenant in such a. case 
could get protection of the 
Rent, Control Act and Mr. V., R. Shah, 


cause the’ mortgage was redeemed ear- 


to. an end. but the tenancy has to--be- 


Transfer of “Property ‘Act. By that-no- ' 
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minated the: tenancy of the present ap- 
The said notice wás given by 


44 redeeming the mortgage was execut- 
mortgagee 
having no interest in his property. was 


not authorised. _to give any notice to the 
tenant. -Similarly, notice Ex: 38 given 


by the. plaintiff-respondent- also is not 
according to law... By -that notice,- the 
tenancy has. not been terminated. - The 
appellant -is‘ merely ‘asked to hand over 
possession within 15 days from. the date 
of the notice. In my view, this notice 
is- not’ legal: It does not legally ter- 
thinate the tenancy.: ‘Thus, in the ‘ab- 
sence of a valid notice terminating the 
tenancy which was lawfully created by 
mortgagee . during - the subsistence 
the 7 tenancy 


enured. .even after. redemption of 


the - mortgaged: < property and the 
mortgagor’: was. bound’ ‘to accept 
the... appellant. as hig tenant until. he 


chose to terminate the ‘tenancy. as pro- 
vided: in - law. ; 

ayo. 

SEA, 9: “The next “question which would 
arise for: consideration -is-. whether a 
tenant could ‘claim ‘protection i -of the 
Bombay Rent Control ‘Act. No doubt, 
the two: Bombay rulings referred to ear- 
lier and’ the decision of this court nega- 
tive the. contention of..the present ap- 
pellant in this regard. and with respect, 
‘I would have followed. the same. But 
these, cases .were décided on the ‘basis 
that the ` tenancy ceased. to exist -on. oe 
redemption of the mortgage. . But . 
‘stated above, thë observations of - the 
Supreme ‘Court: do indicate that.in cér- 
tain circumstances, the tenancy would 
continue even after, redemption of the 
mortgage; The .case decided by _ this 
_ qùes- 


Bombay 


. has answered the question in ` the 


nexative.. But the.case decided by Shah, 
J. could’ be distinguished on special | 
‘facts ‘of the present čase.. In order -to 


“decide whether Bombay, Rent Control Act 


could apply to.the. instant . ‘ease, it. will 
bė necessary. first to refer to the «defi- 
nition of ‘ténant’. as. given in the., Bom- 


bay .Rent. Control. Act. : Section $ (11) 


defines ‘tenants. 


" ‘tenant’. - means. any ` person by 
whom’ or ‘on ‘whdse account rent is pay- 
blè ` for- any, „premises and inclūdes— 


(a) such ` stib-tenants and other per- 
sons as have derived -title under `-a 
tenant before the commencement of the ~ 


It.says—, >» f 


Bombay Rents, Hotel:and Lodging House 


Rates - ‘Control menan 


Ordinance, 
1959.27 -: oe ae i 
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(aa) any person to whom interest, in 

has been assigned or transfer- 

ed. as permitted, or deemed to be per- 
mitted. e ma Section 15; 


-(b) any person remaining, after. the’ 


“determination of the lease, in posses- 
‘gion; with or without the -assent of the 
Tendlord, of the premises leased to such 
person or his predecessor who has de- 
'rived title before the.‘ commencement 
of the: Bombay Rents, Hotel: and -Lodg- 
‘ing House Rates. . Control (Amendment) 
‘Ordinance; 1959, © "i 


(c) any. “member of the tenant’s 
family residing with ‘him at the time of 
‘his death as may be decided in default 
“lof agreement -by the court.” . 


Thus ‘tenant’ means ‘any person by 
Jwhom.. or on whose’ account rent is pay- 
‘able for any premises. As stated: ear- 
‘lier, if the tenancy enured: even after 


the redemption of the: mortgage, the 
tenant under the - lease- created 
iby. „the : mortgagee, would be ~ the 


person by ‘whom or, on whose. behalf 
rent is payable. I am supported in my 
view by the Rajasthan ::case in .Gha- 
mandi Ram. v. . Shankar . Lal, AIR 
1966 Raj-.19. wherein, ‘at page 
was observed that— 

> “These words will clearly Aow that 
a person who has once entered the pre- 
mises as a tenant in a lawful manner, 
in other words, having been inducted 
by a person who ‘was at the time en- 


titled to so induct him,"then he will, by- 


operation of law, ‘be deemed to to be a 
tenant till ‘the “tenancy ` is terminated 
under the provisions of this Act and not 
. otherwise. ’ 'This ` means. that where ‘the 
‘tenancy comes to an end in terms ~ of 
the ‘contract or by operation of laws 
other than the Act, such as the Trans- 
fer of Property Act: so far às the’ Act 
is concerned; the tenancy shall be deem- 
ed’ to" be there and will subsist as long 
as it is not brought’ to an end in accord- 
ance ‘ with the provisions of the. Act. 
Thus, to our mind,-even though’ it “is 
true that by virtue of Section 111 | (¢) 
. of the , Transfer of’ Property Act, ‘the 
appellants: ceased to’ be tenants on the 
redemption of the mortgage, they shail 
be deemed to be the tenants within 
the méaning of the Act, as the termi- 
nation of the tenancy has been brought 
about otherwise than under - the provi- 
sions of the Act”. 
` The ‘landlord’ in the Rajasthan Act was 
. defined as ‘“a’ person who, for the’ ‘time 
being, is reċeiving 6r° is’ entitled to re- 
ceive the rent of any premises”... The 
same definition of landlord ‘is given in 
the Bombay Rent Act. 
. 10. As observed - cartier: i: ‘the 
tenancy of the -present appellant - was 


. not automatically terminated or redemp- 
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-evicted unless. his’ 


~ the mortgagor - 
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tion: of the ‘mortgage’ he could ‘not be 
‘tenancy was first ter- 


“minated according.+6 Jaw by the mort- 
gagee. The mortgagor did not- give a 


-walid notice - terminating his ‘tenancy as 


required’ under- . the Transfer - of Pro- 
perty Act: Even after bis ‘tenancy. was 
duly terminated, as mentioned: in ` the 
Transfer of Property Act, it. would not 


- be open :to the mortgagor to - recover _ 


possession from the tenant unless -his 
case fell within any of the clauses . of 
Section 13. of. the. Bombay : Rent. Con- 
trol Act. In my- view, the. appa 
lant who was lawfully inducted as. 

tenant on the suit -premises by . the 
mortgagee under the terms of the mort- 
gage continued to be a tenant after re- 
demption E the mortgage. before’ the 
expiry. of the period: mentioned in the 
mortgage. deed.. His continuance . on 
the premises which he. had entered 
lawfully would bring him within the 
definition of ‘tenant’ as: given in the 
‘Bombay Rent Control. Act. . Mr.:.She- 
lat, however, urged ‘that there: was no 


relationship of landlord and -tenant -be- . 
_ tween the: mortgagor and ‘the’ present 


appellant and therefore,: the case ‘could 
not be governed by. the Bombay Rent 
Control Act: -He referred to‘ the dæ 
finition of ‘landlord’ as given in „the 
Act showing that landlord is a person 
who is, for the ‘time being, receiving 
rent’ or is entitled to: receive rent. He 
submitted that the mortgagor. did not 
receive any -rent from the’ appellant. 
The appellant was not ‘his tenant. -He 
stated that the mortgagor was not- also 
entitled: to recover any rent from . the 
tenant .because there- was no: relation- 
ship of landlord an tenant“ between 
them. :No ‘doubt, this:;view has ~been 
taken by. the Bombay High Court . in 
the cases referred to- above. .But .as 


Act are very ‘wide - ‘and inclusive. It 
cannot ‘be said: that the appellant could 
not fall within the definition of: ‘tenant’ 
as piven in the Act. . No : doubt; the 
mortgagor did, not receive. any rent 
from ‘the tenant. .~But’.onte the inte] 
rest of the mortgagee in the mortgaged 
property came to:an end on the re- 
demption of the mortgage, the interest 
of the’ mortgagee reverted to the mort- 


- gagor. and:-whatever right -mortgagee ‘as 


lessor of ‘the: mortgaged -property had 
to: recover. rent from. the present ap+|. 
pellant, the same right would vest - in 
‘on the redemption -of 
the mortgage. The definition as given -in 
the Act also includes a person. who is 
entitled to receive ‘rent. "Naturally “on 
redemption of the’ mortgage, if the 
tenancy enured, the. mortgagor -being 
the owner of the property would be 


on 
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who was inducted on- thë property by. 


the mortgagee lawfully..during “the sub-_ 
sistence of the, mortgage.’ “With res- 


pect, thereforé, I “am unable to agree 


that there was''no relationship of land-” 


lord and tenant between the parties and 
therefore, the appellant inthe instant 
case could not be protected by the pro- 
ean of the Bombay Rent Control 


11. In my opinion, the appel- 
Tant who was lawfully inducted as a 
tenant on the suit premises by the 
mortgagee during the subsistence of 
the mortgage continued to be a tenant 
after the mortgage was redeemed pre- 
maturely before the expiry of the mort- 
gage period. In order to recover pos- 
session from the appellant, his tenancy 
is required to be terminated. His 
tenancy does not automatically come 
to an end on the redemption of the 
mortgage. Under the circumstances of 

ease, as the  plaintiff-respondent 
had not terminated the tenancy of the 
appellant by giving a proper notice his 
suit to recover possession from the ap- 
pellant with regard to the property on 
which he was inducted as a tenant law~ 
fully by the mortgagee, during the sub- 
sistence of the mortgage, could not lie. 
Even after termination of the tenancy 
as per provisions of the Transfer of 
Property Act, the mortgagor would not 
be entitled to recover possession un- 
Jess his case fell within any of the 
clauses of Section 13 of the Bombay 
Rent Control Act. The learned _ trial 
Judge from the evidence that was before 
him was of the opinion that the plain- 
tiff did not require the suit premises 
for his bona fide and reasonable use 
The learned trial Judge was also of the 
opinion that if a decree for eviction was 
passed, the defendant would be put to 
greater hardship. The suit was not 
fought on the basis that the defendant 
appellant was a trespasser. For 
first time, the learned District Judge 
decided the suit holding that there was 
no relationship of landlord and tenant 
between the parties and that the inte- 
rest of the defendant in the suit pro- 
perty having come to an end on the 
redemption of the mortgage, he had no 
right to continue his stay on the sult 
premises. If the learned District Judge 
had only decided the suit on the basis 
that the defendant was a trespasser and 
that there was no relationship of land- 
lord and tenant, I would have remand- 
ed the case to the learned District 
Judge for deciding the issues for giv- 
Ing his finding with regard to. the bona 
fide and reasonable requirement of the 
plaintiff. However, at paragraph 18 of 
his judgment, the learned District Judge 
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has considered this aspect and he has 
agreed with the finding of the learned 
trial Judge that the plaintiff had failed 
to prove that he required the suit pre- 
mises for bona fide and reasonable use. 
In view of the finding of the learned 
District Judge, it is not necessary now 


- to remand the case. 


12. In view of my finding that 
the present appellant continued to be 
a tenant and that he was protected 
under the provisions of the Bombay Rent 
Control Act. I need not consider , the 
question whether mesne profits award- 
ed by the learned District Judge to the - 
plaintiff-respondent are proper or not. 


13. Mr. Pandya, learned Advo- 
cate for the appellant submitted that 
mesne profits ascertained by the learn- 
ed. District Judge were not according 
to law. There was no data before the 
learned District Judge to ascertain the 
mesne profits. The calculations made 
by him at 6 per cent. interest on the 
valuation of the property placed by 
the plaintiff was not proper. I need 
not decide this point as it does not now 
arise in view of the finding given earlier, 


14. In the result, the appeal suc- 

. The appeal is allowed. The 
judgment and decree of the learned 
District Judge are hereby set aside and 
the judgment and decree of the learned 
trial Judge dismissing the suit are res- 
tored. In view of the special facts of 
this case, parties to bear their own 
costs throughout. 


15. Mr. Shelat for the plaintiff- 
respondent at this stage made an oral 
request that in view of the important 
question of law being involved in this 
case, a certificate should be granted to 
the plaintiff-respondent in order to 
enable him to file an appeal under the 
Letters Patent. Mr. Pandya appearing 
for the appellant has no objection. In 
my opinion, this is a fit case where a 
certificate shotild be granted. Certif- 
cate therefore, is granted as prayed for. 

After the judgment in this appeal 
was signed by me, the office drew my 
attention to the fact that no separate 
order was passed with regard to- the 


application. for cross-objections given 
by the respondent. It may be noted 
that I have already considered the 


question of cross-objections in paras 12 
and 13 of the judgment and in view of 
my observations made therein, the cross 
objections stand disposed’ of with no 
orders as to costs, 


Appeal allowed, 
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Wadhvan City Municipality at Wadh- . 


avan City, Surendranagar, Appellant v. 
The Zalawad Electric Supply Co. a Public 
Ltd. Co., Respondent. 

Letters Patent Appeal No. 30 of 1970, 
D/- 4-3-1971 against Judgment of A. D. 
Desai J, reported in ATR 1969 Guj 40. 

Electricity. (Supply) Act (1948), S. 57 
—.Charges fixed by Government for sup- 
ply of power to consumers under S. 57 
before its amendment in 1956 can be 
enhanced unilaterally by the licensee b 
- virtue cf amendment in accordance wi 
the provisions of Sch. VI which have to 
be read with the licence — (X-Ref:— 
S. 70 and Sch, VI) — (X-Ref:— Electri- 
city Act (1910), Schedule, Cl. XI). AIR 
1964 SC 1598 & AIR 1969 SC 1225, Rel. 
on; AIR 1969 Guj 40, Affirmed; AIR 1955 
Bom 182 held impliedly overruled by 
AIR 1964 SC 1598. (Para 7) 


This unilateral power of the licensee 
is unfettered by any of the provisions ot 
Electricity ‘Act (1910) or of any provisions 
of the license granted thereunder and is 
not inconsistent with CL XII of the Sche- 
dule to that Act. (Para 9) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1225 (V 56)= 


1969-3 SCR 836, Jindas Oil Mill 
v. Godhra Electricity Co: Ltd, 7 
(1965) AIR 1965 Punj 415 (V 52)= 
ILR (1965) 2 Punj 97 (FB), Santa 
Singh v. Rajinder Singh 10 
(1964) AIR 1964 SC 1598 (V 51)= 
1964-7 SCR 503, Amalgamated ; 
Electricity Co. v. N. S. Bathena t 
: 4,5, 7. 
8, 9, 10 
(1955) ATR 1955 Bom 182 (V 42)= 
56 Bom LR 994, Babulal Chhagan~ 
lal v. Chopda Electric Supply Co, 
Ltd. K, 4 
(1940) ATR 1940 PC 230 (V 27)= 
67 Ind App 464, Punjab Co-op. 
Bank Ltd., Amritsar v. Commr. 


of Income-tax Lahore 0 
ae 1901 AC 495 = 70 LJPC 
, Quinn v. Leathem - 10 


L B. Vakil with M. M. Dave, for 
Appellant; C. i Daru. for Respondent. 


DIVAN, — This appeal has come 
before us eee a certificate granted by 
A. D. Desai, J. under CL 15 of the Letters 
Patent in respect of a decision given by 
him in Second Appeal No. 184 of 1962. 
This: appeal raises an interesting ques- 
tion about the interpretation of S. 57 of 
the Electricity (Supply) Act, 1948 (here- 
inafter referred to as the Supply Act). 
The short facts leading to this appeal 
‘are that on September 29, 1943, an agree- 
ment was arrived at between Wadhwan 
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City Municipality, the ‘appellant herein, 
and the predecessor of the respondent~ 
Company. :-The agreement was in res- 
pect of electricity*supply at certain rates 
for the purpose of street-lighting and for 


“the supply of electrical energy for runn- 


ing water works. In 1950, the present 
respondent-Company purchased the assets 
and liabilities of its predecessor. In 1952, 
the respondent-Company revised the rates 
which were being charged to the appel- 
lant-Municipality and the revision was by 
way of an increase in the existing rates, 
In respect of that revision there was an 
arbitration proceeding and on September 
3, 1952, an award in those arbitration 
proceedings was given. With effect from _ 
August 1952, the rates as revised by the 
award were in force and the date of en~ 
forcement of these award rates. if we 
may so call them, was October 8. 1952 
but with retrospective effect. On August 
30, 1956, the respondent-Company wrote 
to the appellant informing the appellant~ 
Municipality that it proposed to charge 
rates for street lights at a higher rate 
than before viz.. at five annas per unit. 
From November 1, 1956 onwards, the res- 
pondent-Company prepared bills and 
submitted the same to the appellant- 
Municipality on the basis of the new 
rates and the appellant-Municipality was 
asked to pay the bills in accordance with 
these revised rates, On April 9, 1957, the 
respondent-Company was served with a 
notice under Section 54 of the Indian 
Electricity Act, 1910 and thereafter on 
April 24, 1957, the appellant Municipality 
filed the suit out of which the present 
appeal arises. The trial Court decreed 
the suit on July 14, 1959 and for arriving 
at its decision the trial Court relied upon 
the decision of a Single Judge of the 
Bombay High Court in Babulal Chhagan- 
lal v Chopda Electricity Supply Co., 56 - 
Bom LR 994 = (AIR 1955 Bom 182), 
Against this decision of the trlal Co 
the respondent-Company went in appe: 
to the District Court of Surendranagar, 


‘The appeal was disposed of by the learn~ 


ed Assistant Judge by his judgment and 
decree, dated August 11, 1961. The 
decree of the lower Court was confirm- 
ed subject to certain modifications but 
those modifications are not material for. 
the purposes of this judgment. There« 
after the respondent-Company filed Se- 
cond Appeal No. 184 of 1962 in this High 
Court. The Second Appeal was decided 
by A. D. Desai, J, on March 21, 1968 
reported in AIR 1969 Guj 40. Our learn- 
ed brother relied upon the decision of 
the Supreme Court in Amalgamated Elec~ 
tricity Co. v. N. S. Bathena, AIR 1964 
SC 1598; and thereafter he also granted 
the certificate under Cl, 15 of the Letters 
Patent and on such certificate the present 


appeal has now come before us, 
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2. The Indian Electricity Act, 1910 
{hereinafter referred to as the Electricity 
Act) was enacted to amend the law Te- 
lating to the supply and use of electrical 


energy; and under Section 3 the Elec-. 


tricity Act provides for the grant of 
licences, Section 3 (2) (f) provides:— 

“3. (2) (£): In respect of every such 
license and the grant thereof the follow- 
ing provisions shall have effect, namely: 

EENE the provisions contained in 
the Schedule shall be deemed to be in- 
corporated with, and to form part of. 
every licence granted under this Part, 
save in so far as they are expressly added 
to, varied or excepted by the license, 
and shall subject to any such additions, 
variations or exceptions which the State 
Government is hereby empowered to 
make, apply to the undertaking authoris- 
ed by the license.” : 
The proviso to Section 3 (2) (f is not 
material for the purposes of this judg- 
ment, ` 


3. Clause VIH of the Schedule to` 


the Electricity Act provides for supply 
of electricity for public lamps and a re- 


quisition can be made by the State Gov-_ 


, ernment or by a local authority requir- 
ing the licensee to supply for a period 
of not less than seven years energy for 
any public lamps within the area of sup- 
ply and the licensee is under an obliga- 
tion to supply such electrical energy for 
public lamps, Clause X of the Schedule 
provides for different methods of charg- 
ing and it refers to Section 23: of: the 
Electricity Act. Section 23 mentions that 
the licensee may charge the consumers 
for the actual amount of energy supplied 
or for the electrical quantity contained 
in the supply or by any other method as 
may be approved by the State Govern- 
ment. No consumer can, except with 
the consent in writing of the licensee. use 
energy supplied to him under one method 
of charging in a manner for which a 
higher method of charging is in force. 
The material clause on which the appel- 
lant has relied is Clause XII of the 
Schedule and it is in these terms:— 

“XIL The price to be charged by the 
Hcensee and to be paid to him for energy 
supplied for the public lamps, and other 


charges to be paid to him in connection 


therewith and the mode in which those 
charges: are to be ascertained, shall be 
settled by agreement between the licensee 
and the State Government .or the local 
authority. as the case may be, and, where 
any difference or dispute arises. the 
matter shall be determined by arbitra- 
tion.” 

Under the Electricity (Supply) Act, 1948 
(hereinafter referred to as the Supply 
Act) the material provision is set out in 
Section 57 and the Sixth Schedule to the 
Act, Under Section 57, the provisions 
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of the Sixth and the Seventh Schedules 
shall be deemed to be incorporated in 
the licence of every licensee not being a 
Local Authority; and different dates de- 
pending upon the date of the commence- 
ment of the license are set out in Sec- 
tion 57 as the date from which Section 57 
is to be made applicable and as from 
the said date the licensee shall comply 
with the provisions of the said Schedule 
accordingly, and. any provisions of the 
Indian Electricity Act, 1910, and the 
licence granted to him thereunder and of 
any other law, agreement or instrument 
applicable to the licensee shall, in rela- 
tion to the licensee be void and of no 
effect in so far as they are inconsistent 
with the provisions of Section 57-A and 
the said Schedules. We may also point 
out that under Section 70, it has been 
further laid down that no provision of 
the Indian Electricity Act, 1910, or of 
any rules made thereunder or of any in- 
strument having effect by virtue of such 
law or rule shall, so far as it is inconsis- 


-tent with any of the provisions of the 


Supply Act, have any effect. The rest 
of the provisions of Section 70 are not 
material for the purposes of this judg- 
ment, Clause I of the Sixth Schedule 
provides:— : 

“I. Notwithstanding anything con- 
tained in the Indian Electricity Act, 1910 
(9 of 1910). and the provisions in the 
licence of a licensee, the licensee shall so 
adjust his charges for the sale of elec- 
tricity whether by enhancing or reduc- 
ing them that his clear profit in any year 
of account shall not, as far as possible, 
exceed, the amount of reasonable return.” 
And the rest of the provisions of the Six 
Schedules are for the purpose of deter- 
mining as to what is a reasonable return 
and on what basis and in what manner 
the reasonable return is to be ascertained. 


4, The decision of the Single 
Judge of the Bombay High Court on 
which the learned Judge in the trial 
Court relied viz. in 56 Bom LR 994 = 
(ATR.1955 Bom 182) (supra) has in terms 
been overruled by the decision of the 
Supreme Court in Amalgamated Electri- 
city Co.’s case, AIR 1964 SC 1598 (supra). 
In that case the decision of the majority 
of the. learned Judges of the Supreme 
Court was ‘delivered by N. Rajagopala 
Ayyangar, J. and in para 44 at p. 1612, 
Rajagopala Ayyangar, J. pointed out that 
the learned Judges who constituted the 
majority were unable to agree with the 
conclusion of the learned Judge of the 
Bombay. High Court, who decided Babu- 
lal’s case (supra). Under these circum- 
stances. it is not necessary for us to refer 
to that decision of the Bombay High 

5. The principal point which aruse 
for determination befure the Supreme 
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Court in Amalgamated Electricity Co.’s 
case, AIR 1964 SC 1598 (supra) was whe- 
ther the maxima prescribed by the State 
Government under the provisions of the 
Electricity Act could be exceeded by the 
licensee and as pointed: out by Rajagopala 
Ayyangar. J. in para 41 of his judgment 
at p. 1611 of the report, three points arose 
for consideration Pee the Supreme 
Court, 


“The questions raised before us are 
principally three: (1) The effect of the 
Supply Act, 1948, on the maxima of rates 
fixed by Government under S. 3 (2) of 
the Electricity Act, 1910, which could be 
charged by a licensee. The submission of 
the appellant which was accepted by the 
High Court but which was contended by 
the respondents before us was that any 
changes that might be effected by a 
licensee acting under the provisions under 
Section 57 of the Supply Act read with 
Paragraph 1 of Sch. VI.in revising his 


rates so far as to derive the reasonable ` 
return permitted by these provisions had. 


still to be within the maxima prescribed 
by Government under the Electricity Act 
of 1910.” 

The other two ‘points ‘which were con- 
sidered by the Supreme Court are not 
material for the purposes of our present 
judgment. 


6. Dealing with the first point 
Rajagopala Ayyangar, J. has pointed out 
in para 42 at page 1612:— 

i “Read in the light of Section 70 of 
the Supply Act it would follow .that if 
any restriction incorporated in the licence 
granted under the Electricity Act, 1910 
is inconsistent with the rate which a 
licensee might chargé under para I of 
Sch, VI of the Supply. Act, 1948, the 
former would, to that extent, be super- 
seded andthe latter would prevail” > 
In para 43 of the judgment, the Supreme 
Court observed:— 


“Para I of Sch. VI, both as it ok 
ginally stood and as amended, as seen 


already empowered the licensee ‘to ad-- 


just his rates. so that his clear profit in 
any year shall not, as far as possible 
exceed the amount of reasonable return.” 
We shall reserve for later consideration 
the meaning of the piers “so adjust 
his rates.” But one thing is clear and 
that is that the adjustment is unilateral 
and that the licensee has a statutory 
right to adjust his rates provided he con- 
forms to the requirements of that para- 
graph viz., the ` rate charged does -not 
yield a profit exceeding the amount of 
reasonable return. The conclusion is 
therefore irresistible that the maxima 
prescribed - by the 
which bound the licensee under the Elec- 
tricity Act of 1910 no longer limited the 
amount which a licensee could charge 
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after the Supply Act, 1948 came into 
force, since the “clear profit” and “rea-~ 
sonable return” which determined the 
rate to be charged was-.to be computed 
on the basis of very different criteria and 
factors than what obtained under the 
Electricity Act.” 

Then at the end of para 44, Rajagopala 
Ayyangar, J, observed:— 

“We, therefore, consider that the firs? 
submission of learned .Counsel for the 
Appellant that the limit imposed by the 
maxima prescribed by the State Govern- 
ment ceased to be in force after the 
Supply Act- of 1948 came into force is 
well founded.” 

The Supreme Court pointed -out in 
para 46:— 

- “In view of the. machinery that i 
provided for- complaints in the event of 
the licensee deriving more than a rea~ 
sonable return as contemplated by the 6th 
Schedule we consider that-the failure con= 
sciously to. adjust the rates by working 
out the details so as to reach at the same 
rate as was charged previously does ‘not 
constitute a failure “to adjust the rates” 
as required by Paragraph 1.” 2: 
And the Supreme Court concluded— 

“Provisions of Paras I and II of Schee ` 
dule VI show that there can be a unila~« 
teral adjustment of the rates by a licen 
see but that such an adjustment must not 
leave him ‘with more than the reason~ 
able return plus another 30 per cent, 
this: being an absolute limitation on the 
power to adjust. Where the amount of 
reasonable return is exceeded. paragraph 
II comes into play and the excess over 
the reasonable return is--distributed in ` 
the manner laid down in that paragraph, 

. The position would therefore be that 
the licensee must be deemed to have ad=- ` 
justed his. rates under paragraph.I of the 
Vth Schedule when after the lapse of 
the Bombay: Act of 1946 it continued to 
levy the -same -charges, and that, after 
the amendment of the Act in 1956, un= 
less it is established that the rate charg- 
ed by the. licensee for lights and fans 
and for the standing monthly charge for 
supply of power resulted in a. profit to 
it more than 15 per cent. over the reason- ` 
able return, the licensee would be held 
to have properly adjusted these rates in 
conformity with the requirements of. the 
relevant provisions of the Supply Act, 
1948, as amended by Act 101 of 1856. ae 

7. We _may also mention that in 
Jindas Oil Mill v. Godhra Electricity Co., 
AIR 1969 SC 1225, the provisions of the. 
Supply Act as well as of the Electricity 
Act were considered and relying on its 
earlier decision in Amalgamated. Electri-~ 
city Co.’s case, AIR 1964 SC 1598 (supra) 
the Supreme Court held that the charges 
fixed by the Government for supply o 
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power to consumers under Section 57 -of 
the Act before its amendment in 1956 
can be enhanced unilaterally by the 
Licensee by virtue of the amendment in 


accordance with the provisions contained _ 
‘-mean putting fetters. on the unilateral 


in Schedule VI of the Act; and the 


Supreme Court pointed out— 
“Section 57 of-the Electricity (Supply) 


-Act as it stands now lays down that the. 


provisions of Sch, VI shall be deemed to 
be incorporated, in“ the licence of every 
licensee not being a local authority, ‘in 
the case of a licence granted before the 
commencement of the Act from the 
date .of the commencement of the 
licensee’s next succeeding year “of ` ac- 
count, Where the license is governed by 


Section 57 the provisions of Sch. VI have - 


to be read into that license. If any of 
the earlier provisions in the licence either 
as they stood when the licence was ori- 
ginally granted or as they stood modified 
as per the provisions of the Electricity 
(Supply) Act prior to its amendment in 
1956 are inconsistent with the provisions 
of Sch. VI of Section 57-A as they are 
now, they must be held to be void and 
of no effect.” : 


8. Mr. Vakil, ‘for the appelant, 
contended that even though under Sec- 
tion 57 of the Supply Act, there is a right 
and a corresponding obligation on the 
licensee to adjust. the rates so as not 
, to exceed nor fall below the reasonable 

return, the power to adjust the rates has 
to be exercised reasonably and legally 
and no absolute power is conferred on 
the licensee to impose whatever rates it 
likes in total disregard of the Electricity. 
Act, 1910, or the Supply Act of 1948. 
Now, as pointed: out by the Supreme 
Court in Amalgamated Electricity Co.’s 
case, AIR 1964 SC 1598 (supra) if in any 
particular case because of the upward 
revision of rates the reasonable return is 
exceeded, then machinery for invoking 


the drastic provisions of Schedule VI can- 


be brought into play and the excess pro- 
fit derived by the licensee by such up- 
ward revision, the profit being considered 
excess over the reasonable return, is taken 


away from the licensee in the manner. 


laid down in Sch. VL E 


9. ‘The other contention on. which 
Mr, Vakil relied was that there was in- 
consistency between Cl. .12 of-the Sche- 
dule to the Electricity Act and S. 57 and 


Sch. VI of the Supply Act. He con- 


tended that even though power was given 
to the licensee to raise its rates in res- 
pect of electric energy supplied to'a par- 
ticular class of consumers, so far. as the 
supply of electrical 
lamps was concerned, without departing 


from its right to raise the -rates, it was. 
bound to raise the rates elther by-agree-. 


ment with the Municipality or in accord-~ 


energy for street ` 
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ance with-the award given by the arbi- 
trator under Tl 12 of the Schedule to 
the Electricity Act. We are unable to 
accept this contention because if that con- 
tention were to-be accepted, it would 


power of the licensee to revise the rates 


.in accordance with Section 57, Para 1, 


of.the Sch, VI of the Supply Act. The 
Supreme Court in- Amalgamated Electri- 
city Co.’s case, ATR .1964 SC 1598 (supra), 


_ has clearly. held that this unilateral power 


of the licensee is unfettered by any of 


- the provisions of the Electricity Act or 


any of the provisions of the licence 
granted under the Electricity Act. CL 12 
of the Schedule-to the Electricity Act 
incorporates a term in the licence grant- 
ed to the licensee in respect of rates to 
be charged for the supply of electricity 
for public lamps but it is clear that if 
that CL 12 is to apply, a fetter would 
be put upon the unilateral power of the 
licensee to adjust its rates upward or 
downward as contemplated by para 1 to 


_the Vith Schedule to the Supply Act. 


In the case before the Supreme Court, 
the question was of a fetter which was 


` sought to be put upon the power of the 


licensée to adjust his rates unilaterally, 


.in view of the maxima of the rates fixed! 
by the State Government under S. 3 (2) 


of the Electricity Act; and the Supreme 
Court held. that there was no such fetter. 
In the case before us, a fetter on the uni- 
lateral power of the licensee to adjust 
its rates in accordance with the VIth 
Schedule to the Act is sought to be plac- 
ed by virtue of Cl, 12 of the Schedule of, 
the Act and we must hold, following the 
principle .. laid down by. the Supreme 


‘Court, that there is no such fetter on 


the unilateral power and there is a clear 
consistericy between Cl, 12 of the Sche- 
dule of the Electricity Act and the unila- 
teral power of the licensee to adjust its 
rates in accordance with para 1 to the 
Vith .Schedule to the Supply Act. 


10. Mr. Vakil relied upon the well- 
known passage from the speech of Lord 
Halsbury in Quinn v. Leathem, 1901 AC 
495, at p. 506. the passage being:— 


“That every judgment must be read ` 


- as applicable to the particular facts pro- 


ved, or assumed-to be: proved, since the 
generality of the expressions which may 
be found. there are not. intended to be 
expositions of the whole law, but gov- 
erned and qualified by the particular 
facts of the case in which such expres- 


-sions are to be found. The other is that 


a case is-only an authority for what it 
actually decides. I entirely deny that it 
can be quoted for a proposition that may 
seem to follow logically from it. Such 
a mode of reasoning assumes that the law 


is necessarily a logical code, whereas 
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every lawyer. must acknowled e, that the 
law is not always logical at 
This passage from the speech of Lord 
Halsbury was cited with approval by the 
Privy Council in Punjab Co-operative 
Bank Ltd. v. Commr. of Income-tax, AIR 
1940 PC 230 at p. 234 of the report, Lord 
Maugham stating the opinion of the Privy 
Souncil has quoted the abovementioned 
passage from the speech of Lord Hals- 
bury. In our opinion this passage from 
the speech of Lord Halsbury does not 
apply to the point which arises before 
us for the simple reason that we are not 
. concerned with the general proposition 
laid down by the Supreme Court in 
_ Amalgamated Electricity Co.’s case, AIR 
1964 SC 1598 (supra). What we are con- 
cerned with is the interpretation placed 
by the Supreme Court on the provisions 
of Section 57 and the scope of the power 
of adjustment of rates conferred upon 
the licensee by Section 57 and para 1 of 
the ViIth Schedule to the Supply Act. 
The law laid down by the Supreme Court 
is binding on all Courts in India and 
once the Supreme Court has stated in 
Amalgamated Electricity Co.’s case (supra) 
as to what is the scope of power of ad- 
justment of rates conferred upon the 
licensee, every Court in India -is bound 
by that interpretation. Here we are not 
doing anything to extend the principle 
laid down by the, Supreme Court in 
Amalgamated Electricity Co.’s case 
: (supra); and, therefore, the observations 
of Lord Halsbury quoted above or of the 
Full Bench of the Punjab High Court in 
Santa Singh v. Rajinder Singh, AIR 1965 
Punj 415 (FB). regarding the value of 
precedent and dicta in judicial pronounce- 
ments have no application to _the case 
before us. 

1L Under these circumstances, we 
hold that the conclusion reached by our 
learned brother A. D, Desai. J. was cor- 
rect and he rightly ‘allowed the appeal 
of the respondent-Company and dismissed 
the suit with costs all throughout. The 
result, therefore, is that this appeal fails 
and is dismissed with costs. 

- Appeal dismissed. 
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Parasram Manjimal and others, Peti- 
tloners: v. The Kalol Municipality. Kalol, 
Respondent. i 

Special Civil .Applns. Nos. 498 and 
527 of 1970. D/- 8-10-1971. 

(A) Municipalities — Gujarat Muni- 
cipalities Act (34 of 1964), S. 185 — En- 
croachments or obstructions in respect of 
which municipality is authorised to take 
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action under S. 185 need not necessarily 
have been made after area in question 
has become a municipal borough under 
the Act — (X-Ref:— Sections 5 (13), 4 
(3) and 279). 

Section 279 provides for the effect 
of repeal of the old Municipal Acts, Sec- 
tion 279 (2) does not lay down any date 
from which a local area declared to be a 
municipal district under the repealing 
Act would be.deemed to be.a borough 
under the new Act and, therefore, under 
Section 185 (1) and (2). the Municipalities 
and their officers. have the right to re- 
move the encroachment or obstruction 
made ‘on the public streets, even though 
such obstructions or encroachments have 
been made prior to the Gujarat Munici- 
palities Act came into force. This is not 
merely a right or power of the Munici- 
palities or their officers in the Munici- 
palities Acts, but they are the powers 
coupled with the duties and if. any such 
encroachments or obstructions are made 
on the public streets, the local authorities 
can be compelled to remove such obstruc- 
tions or encroachments as they hold these 
public streets under the relevant sections 
of the Municipalities Acts as trustees and 
for being used for the purposes of the 
Act, n 5) 

The effect of the repealing clause in 
Section 279 is that notwithstanding the 
repeal of the old Act under which an 
area has been constituted a district muni- , 
cipality. it would be deemed to be a 
municipal borough under the new Act, 
and, therefore, the defining clause (Sec- 
tion 2(13) or S. 4(3)) does not apply at 
all because the definition is subject to 
contrary as appearing in the reference 
or the context. (1913) 15 Bom LR 833, 
Dist.; ATR 1926 Bom 535 & AIR 1970 Sc 
105, Rel. on. (Para’ 5) 

(B) Municipalities — Gujarat Muni- 
cipalities Act (34 of 1964), S. 185 — Con- 
stitutionality — Section 185 is not viola- 
tive of Art. 14 of the Constitution — (X- 
Ref:— Constitution of India, Art. 14). AIR 
1967 SC 1581, Dist. (Para 8) 

Section 185 does not enable munici- 
palities and their officers to discriminate 
in the matter of removal of encroach- 
ments on public streets and is not viola- 
tive of Art, 14 of the Constitution. The 
section gives a complete guide-line for 
the exercise of power which cannot there- 
fore be characterised as uncanalised or 
arbitrary. (Para 8) 

(C) Municipalities — Gujarat Muni- 
cipalities Act (34 of 1964), S. 185 (2) — 
Power to remove obstructions and en- 
eroachments under sub-section (2) can be 
exercised de hors the power to prosecute 
and obtain conviction under sub-sec. (1) 
in respect thereof. 

The Chief Officer of a Municipality 
is entitled to remove forcibly encroach-~ 
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ments and obstructions as are referred to 
in Cls. (a) and (b) of S. 185 (1) and it is 
not at all essential that he should first 
launch a prosecution and obtain a con- 
viction of the person concerned in res- 
pect thereof under S. 185 (1). (Para 9) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 105 (V 57)= . 

1970-1 SCR 240, Cantonment . 

Board, Meerut v. Narain Dass 6 
(1967) AIR 1967 SC 1581 (V 54)= 

1967-3 SCR 399. Northern India 

Caterers (Pvt.) Ltd. v. State of 

Punjab 8 
(1926) AIR 1926 Bom 535 (V 13)= 

27 Cri LJ 1160, Emperor v. Viswa- 

nath Nana Karpe 
(1913) 15 Bom LR 833 = ILR 38 

Bom 15, Dakore Town Munici-. . 

pality v. Anupram Haribhai 

Travedi 

Spl, C. A. No. 498 of 1970. 


N. H Bhatt. for Petitioners; G. T. 
Nanavati. Asstt. Govt. Pleader with M/s. 
Purnand & Co., Addl, Govt. Pleader, for 
Respondent. 

SpL C. A. No. 527 of 1970: 

N. H. Bhatt, for Petitioners; 
Vyas. for Respondent. 

B. K. MEHTA J.:— These two peti- 
tions under Arts. 226 and 227 of the Con- 
stitution of India are directed against the 
notices issued by the respondent-Munici- 
pality to the respective petitioners to 
open and remove the unauthorised con- 
struction of cabins and structures on the 
plots of a public street in the town of 
Kalol The short facts leading to these 
petitions are as under: 

2. In Special Civil Application No. 
` 498 of 1970, there is a piece of land near 
Vishnu Talkies in Kalol town. The said 
piece of land is a part of the public street 


G. P, 


and as such vested in the respondent-. 


Municipality. The petitioners were in 
possession of the said piece of land as 
lessees. They were said to be in posses- 
sion since more than 15 years and are 
running the business in the cabins which 
they had put up on the said land since 
inception of the tenancy. The petitioners 
are monthly tenants and paying rent of 
the premises to the respondent-Munici- 
pality. It appears that various pieces of 
public street lands were leased out. to 
the petitioners and other persons for a 
limited and a specified period of one year 
or more at a time with the permission 
of the State Government under S. 65 (2) 
of the Gujarat Municipalities Act. The 
petitioners have’ erected wooden cabins 
on these lands. It also appears that the 
last lease made in favour of the pet- 
tioners in respect of the different pieces 
of land was for two years, namely, 1987- 
68 and 1968-69, and the period of leases 
had expired on March 31, 1969. A re- 
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solution was passed by the General Board 
of the respondent-Municipality being re- 
solution No. 13 dated April 25, 1968 grant- 
ing the aforesaid leases, which in term 
were sanctioned by the State Government 
by its order of July 26, 1968. The peti- 
tioners have paid the rent in respect of 
the pieces of land leased out to them 
upto March 31, 1969. It appears that on 
30th December, 1968 the respondent— 
Municipality passed a resolution being 
Resolution No. 235 deciding to take pos- 
session of the land in question from the 
petitioners. The respondent-Municipality 
thereafter served the petitioners with 
notices on 16-12-1969 that they were in 
unlawful possession of the pieces of land 
in question from April. 1, 1969 and their - 
occupations of land beyond March 31, 
1969 was an unlawful encroachment. It 
was also intimated to the petitioners in 
the said notices that the pieces of land 
were required by the Municipality for 
its own use and that it could not be let 
out to the petitioners any further. It 
appears that the petitioners moved the 
Gujarat High Court by their Special Civil 
Application No. 1646 of 1969 for appro- 
priate writs. orders and’ directions to 
quash and set aside the said notices. As 
the respondent-Municipality in the said 
application had declared before the Court 
its intention to withdraw the impugned 
notices reserving the right to issue fresh 
notices after giving an opportunity to the 
petitioners to show cause why an action 
should not be taken under Section 185 (2) 
or any other relevant provisions of the 
Act, the petitioners had withdrawn in 
about February 1970 the said Special 
Civil Application. It appears that there- 
after on 23rd February 1970 the peti- 
tioners were served with notices callin ng 
upon them to show cause why the illeg 

encroachment made by the petitioners by 
constructing cabins on the part of the 
public street should not be removed with- 
in 4 days of the service of the noti 

and if they did not show cause by 2n 
March, 1970, the respondent-Municipality 
would -take necessary action in the 


„matter. The petitioners filed their reply 


to the aforesaid notices. It appears that 
thereafter the respondent-Municipality 
had issued a notice again on April 7, 
1970 to all the petitioners calling upon 
them to vacate the lands by removing 
cabins on or before 16th April, 1970 and 
in case of default the respondent-Munl.- 
cipality threatened to take necessary 
action to remove the said cabins forcibly. ` 
The petitioners, therefore, approached this 
Court, under Arts, 226 and 227 of the 
Constitution of India for appropriate 
writs, orders and directions to quash and 
set aside the said notices as they were 
without jurisdiction and authority on the 
varlous grounds stated in the memo ef 
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petition contending, inter alia, that Sec- 
tion 185.of the Gujarat Municipalities 
Act, 1963 under which the impugned 
notices..were issued was ultra vires as 
offending Art. 14 of the Constitution. 


3. In Special Civil Application 
No, 527 of 1970, the petitioner was given 
a piece of land near Khuni Bungalow in 
town of Kalol and the last lease in: res- 
pect of the said piece of land was for 
two years. namely, for the years 1965-66 
and 1966-67. The petitioner has erected 
a wooden cabin over the said piece of 
-~ land and has paid rent upto March 31, 
967 to the respondent-Municipality. It 
appears that on August- 9/12, 1968 ‘the 
respondent-Municipality gave a notice to 
the . petitioner that he was in unlawful 
possession of the piece of land in. ques- 
tion on and from March 31. 1967 and 
he was asked to show cause why he 
should not. hand over the possession of 
the said piece of land to the respondent- 
Municipality. As the explanation sub- 
mitted by the petitioner by his letter of 
September 12, 1968 did not satisfy the 
Municipality. it called upon the petitioner 
by its letter of November 5, 1968 to hand 
over the vacant possession of the piece 
of land within one month of the receipt 
of the notice: The petitioner, therefore, 
moved the High Court by his Special 
Civil Application, being Special Civil 
. Application No. 1415 of 1968 chal- 
lenging that the said notice was without 
authority and jurisdiction as Section 233 
of the Gujarat Municipalities Act under 
which the said notice was issued was 
ultra vires and ineffective as it offended 
Art. 14 of the Constitution of India. In 
the said petition, the High Court of 
Gujarat, by its orders of November 15, 
1969 issued necessary writs quashing the 
aforesaid notice and also. declaring Sec- 
tion 233 of the Gujarat Municipalities Act 
as ultra vires. It appears further that 
the respondent-Municipality served an- 
other notice on the petitioner on March 
11; 1970 calling upon him to.show cause 
why the alleged encroachment should not 


be removed under Section 185 of the. 


Act, The petitioner filed his reply to 
the said notice by his letter of March 
18, 1970 contending, inter alia, that the 
piece of land in question was not a part 
of the public street and the petitioner 
could not have a recourse to the coercive 
machinery under the Municipal Act but 
must have a recourse to a proper legal 
action in Court of law and also on the 
ground of Section 185 being ultra vires 
as being violative of Art, 14 of the Con- 
stitution of India. It appears that the 
explanation did not satisfy the respond- 
ent-Municipality which called upon the 
petiticner by its notice of 10th/13th April, 
1970 that if the petitioner did not volun- 
tarily remove himself the cabin from the - 
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land and hand over the quiet possession 
to the Municipality, latest by April 21, 
1970, the Municipality would be compel- 
led to remove the said encroachment 
forcibly. The petitioner being aggrieved 
with the said notice has approached this 
Court for appropriate writs, orders and 
directions to quash and set aside the said 
notice. , . 

4. As both these petitions involve 
identical questions and the contentions 
raised in both of them are similar, we 
intend to dispose off both these petitions 
by this common judgment N. H 
Bhatt, the learned advocate, appearing on 
behalf of the petitioners in both these 
petitions, has urged that the: impugned 
notices are beyond the power of the res- 
pondent-Municipality under Section 185 
of the Gujarat Municipalities Act, in- 
asmuch as the alleged unauthorised ob- 
structions or encroachments have not been 
made after the area in question has be~ 
come a Municipal Borough under the 
Gujarat Municipalities Act, 1963, as re- 
quired under Section 185 of the said Act. 
The second contention of Mr..Bhatt on 
behalf of the petitioners. was, that the 
Chief Officer shall have a power to re- 
move such obstructions or encroachments 
as described under sub-section (1) of Sec- 
tion 185 provided the Municipality pro- 
secutes and obtains the conviction under 
sub-section (1) of S. 185 against the per- 
son alleged to have made such obstruc- 
tions or encroachments’ and unless such 
a prosecution is made and conviction is 
obtained, the Chief Officer is not entitled 
under sub-section (2) of S. 185 to remove 
any such o ctiong or encroachments, 
The third contention of Mr. Bhatt on 
behalf of the petitioners was that. Sec- 


. tion 185 was ‘ultra vires the power of the 


State ‘Legislature, inasmuch as it was 
violative of Art. 14 of the Constitution. - 
5. In our opinion none of the con~ 


‘tentions of Mr, Bhatt on behalf of the. 


petitioners has any merit in it. -The re- 
levant sub-sectiong (1) and (2) of S. 185 
of the Gujarat Municipalities Act, 1963, 
provide as under:— 
“S, 185. Obstructions and encroach- 
ments upon public streets and open 
ces, 
(1) whoever in any area after it has 
become a municipal borough, . 
(a) shall have built or-set up, or 


‘shall build or set up; any wall, or any 
_ fence, 


rail, post, si verandah, plat- 
form, plinth, step or any projecting struc~ 
ture or thing or other encroachment or 
obstruction, or 


(b) shall deposit or cause to be plac- 
ed or deposited any box, bale, package 
or merchandise, or any other thing, in 
any public place or street or in or over 
or upon any open drain. gutter, sewer 
or aqueduct in such place or street shall 
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be punished with fine which may extend 
fo fifty rupees and with further fine 
which may extend to ten rupees for every 
day on which such projection, encroach- 
ment, obstruction or deposit continues 
after the date of first conviction for such 
offence. 


(2) The Chief Officer shall have power 
fo remove any such obstruction or en- 
croachment, and shall have the like 
Power to remove any unauthorised ob- 
struction or encroachment of the like 
nature in any open space not being pri- 
vate property, whether such space is 
vested in the municipality or not: 

Provided that if the space be vested 

In Government the permission of the 
Collector shall have first been obtained; 
the expense of such removal shall be paid 
by the person who has caused the said 
obstruction or encroachment, and shall 
be recoverable in the same manner as an 
amount claimed on account of any tax 
recoverable under Chapter IX.” 
In view of sub-section (1) of S. 185 a con- 
tention was sought to be raised that the 
Chief Officer is entitled to remove ob- 
struction or encroachment provided such 
encroachment or obstruction is made in 
an area after it has become a municipal 
borough. On behalf of the petitioners 
our attention was drawn to the opening 
part of sub-section (1) which reads:— 

“Whoever in any area after it has 
become a municipal borough, (a) shall 
have built or set up, or shall build or 
set up, any wall............ ete., or (b) shall 
deposit or cause to be placed or deposited 
any box etc, 

It was pointed out to us that the respond~ 


wear eeecaososee 


ent-Municipality was a district Municipa-' 


lity before it was converted into a 
borough municipality under the Gujarat 
Municipalities Act, 1963. Our attention 
was also drawn to Section 2 (13) where 
the term “Municipal borough” has been 
defined. The relevant definition reads: 

“ ‘Municipal Borough’ means ‘a local 
area declared as or deemed:to be a muni- 
re borough under Section 4 of this 
avy. Section 4, sub-s. (3) provides as 
under:— 


“S. 4. Declaration of municipal 
bae and alteration of their limits. 


(2) 

(3) Each of the local areas which, 
immediately before the date of the com- 
ing into force of this Act, constituted a 
municipal borough or municipal district 
under 
shall, on and from the said date, be 
deemed to be municipal borough con- 
stituted under this Act.” 

A reliance was, therefore, placed on sub- 
section (3) of S. 4 and it was urged that 
respondent-Municipality, being a 
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relevant earlier municipal law: 
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municipal district before the application 
of the Gujarat Municipalities Act, 1963, 
is deemed to be a municipal borough con- 
stituted under the said Act on and from 
the date of coming into the force of the 
said Act, It was, therefore, contended 
that the Municipality shall have a power 
to prosecute a person under Sec, 185 (1) 
and the Chief Officer shall have a power 
to remove such illegal encroachments and 
obstructions after the local area in which 
such encroachments or obstructions are 
made, has become a borough under the 
Act. We are not. at all, impressed by 
this argument that Section 185 em- 
powers municipality or chief officer to 
take necessary action in respect of the 
unauthorised obstructions or encroach- 
ments made in an area only after it has 
become a borough. On plain reading of 
Section 185 it does not appear to us that 
such encroachment or obstruction per- 
taining which the Municipality or Chief 


_ Officer is authorised to take an action 


under the said section, should necessarily 
have been made after the area. has be- 
come municipal borough. While urging 
it to be so. what has been lost sight of 
by Mr. Bhatt on behalf of the petitioners 
is, that under Section 279 of the said 
Act which provides for the repeal of 
the Bombay District Municipal Act, 1901 
and the Bombay Municipal Boroughs Act, 
1925, it has been provided that notwith- 
standing the repeal of the said Acts, any 
local areas declared to be either a muni- 
cipal borough or municipal district im-] - 
mediately before the date on which this 
Act comes into force. would be deemed 
to be municipal borough under this Act. 
The relevant portion of Section 279 reads 
as under:— 


“S. 279. Repeal, 


(1) The Bombay District Municipal 
Act, 1901 and that Act as adapted and 
applied to the Saurashtra area of the 
Gujarat State. and the Bombay Munici- 
pal Boroughs Act,.1925, and that Act as 
adapted and applied to the Saurashtra 
area of the Gujarat State and that Act 
Kutch area of the 
Gujarat State are hereby repealed. (Bom. 
IO of 1901. Bom. XVIII of 1925), 


(2) Notwithstanding the repeal of the 
said Acts— 

(i) any local areas declared to be 
either a municipal borough or municipal 
district immediately before the date on 
which this Act comes into force (herein- 
after referred to as “the said date”) shall 
be deemed to be municipal borough under 
this Act. 

(ii) the municipalities constituted 
under the said Acts immediately before 
the said date (hereinafter called “the old 
municipalities”) shall be deemed to be 
municipalities of the respective boroughs 
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(hereinafter respectively called “the new 
municipalities” and “the new boroughs.”); 
> 
It is clear from this repealing section that 
any local area which was declared to be 
a municipal district under the repealed 
Bombay District Municipal ` Act, 1901 
would be deemed to be a municipal 
borough under the Gujarat Municipalities 
Act, 1963. Mr. Bhatt has submitted that 
such a local area would be deemed to be 
municipal borough under the Gujarat 
Municipalities, Act, 1963 and. therefore 
sub-section (2) of S. 4 would be attract- 
ed and it would be a borough only on 
and from the date of coming into force 
of the Gujarat Municipalities Act only. 
It should be noted that Section 279 (2) 
does not Jay down any such date from 
which an area which was a municipal dis- 
trict under the repealed law would be 
deemed to be a municipal borough under 
the Gujarat Municipalities Act. It ap- 
pears that in order to give a continuity 
to the local administration of the area 
concerned and also to empower the autho- 
rities of the district municipalities under 
the Gujarat Municipalities Act. 1963, that 
the ' repealing section has provided a 
deeming fiction to treat the local area 
elther under the Municipal Boroughs Act 
or District Municipal Act as a municipal 
borough under the new Act. Mr, Bhatt 
has urged that this deeming fiction should 
be taken to all ‘logical conclusions and 
there cannot be any other course but to 
accept that such a deeming fiction would 
be effective only from the date of the 
commencement of the Act as prescribed 
in Section 4 (3). It should be recalled 
that Section 4 is a part of Chapter I 
which provides for Municipal Boroughs 
and constitution of Municipalities. Sec- 
tion 4 deals with declaration of munici- 
palities and alteration of their limits. Sec- 
tion 279 on. the other hand deals with 
the repeal of the previous Acts under 
which a local’ area is constituted as a 
municipal district or municipal borough 
and in:order to provide a continuity in 
respect of the- acts done and omissions 
made that the repealing section has pro- 
vided that a local area under the repeal- 
ed Act would be deemed to be a munici- 
pal borough under the Act and deeming 
fiction without any reference to the date, 
No doubt borough so deemed would be 
under ‘the new Act but to import the re- 
ference of date prescribed under sub- 
section (3) of Section 4 would have the 
effect of defeating the purpose sought to 
be achieved under Section 279 (2). It 
should be noted that the leases which 
have been created in respect of the lands 
in question, with which we are concern- 
ed in these petitions, were prior to com- 
ing into operation of the Gujarat Muni- 
cipalities Act, 1963, and the unauthorised 
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encroachments or obstructions were also 
made before coming into force of the 
Gujarat Municipalitles Act, 1963. The 
said Act came into force on 1-1-1965, The 
effect of the repealing section is, as is 
well-known. to enforce the consequences 
arising from the obligations and/or liabi- 
lities incurred under the old repealed 
Acts. It, therefore. appears to us clearly 







repeal. of the said Acts any local areas 
which are declared to be municipal dis- 


where a resident of Dakore town sued 
the Municipality for an injunction to res- 
train the Municipality from obstructing 
him in reinstating the stone of the Otla 


-which was removed by the Municipality 


as an encroachment. Dealing with the 
power under the District Municipal Act 
under Sections 113 and 122 of.the Dis~ 
trict Municipal Act, 1901, His Lordship 
Chief Justice Scott as he then was, speak~ 
ing for the Court observed:— 


+ NE eaweees The Municipality is the creas 
ture of the statute with duties, inter alia, 
to preserve the passage along public 
streets, and, under Sections 113 and 122 
of the District Municipal Act, it is given 
certain powers depending upon the exis« 
tence of certain conditions for the remo~« 
val of encroachments or obstructions upon 
the streets. Under Section 113, if it is 
proved that the encroachment objected 
to is an obstruction to the safe 
and convenient passage along a street, 
the Municipality may by written notice 
require the owner to remove it. Under 
Section 122 the Municipality have power 
to remove an encroachment which may, 
have been set up after the place has be- 
come a municipal district. It matters 
not in either case whether the encroach- 
ment has been in existence for 12 years 
or more, but the statutory conditions re~ 
gulating the exercise of the power must 
be shown to exist. The Municipality in 
the present case have not shown either 
that the stone which they have removed 
was an obstruction to the safe and con- 
venient passage along the streets or that 
the stone was set up by the plaintiff 
the place became a municipal district.” 
The authority which has been cited by 
Mr. Bhatt, in our opinion, does not take 
the case of the petitioners any further. 
In our opinion in the cases before us the 
repealing clause has provided that not- 
withstanding the-repeal of the old Act 
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under which an area has been constitut- 
. ed a district municipality, it would be 
deemed to be a municipal borough under 
the new Act and, therefore, the defining 
-CL {13} of S. 2 or sub-section (3) of S. 4 
do not apply at all because that defini- 
tion is subject te contrary as appearing 
in the reference or the context. Sec- 
tion 279, as we have stated, provides for 


the effect of the repeal of the old Acts. ` 


It should be also noted that in the Dis- 
trict Municipal Act, 1901, and the Bom- 
bay Municipal Boroughs Act, 1925, there 
were such corresponding provisions enabl- 
ing the municipality and their officers to 
take necessary action in respect of the 
encroachment or obstruction on the public 
streets. As stated earlier, sub-section (2) 
of S. 279 does not lay down any date 
from which a local area declared to be 
a municipal district under the repealing 
Act would be deemed to be a borough 
under the new Act and, therefore. under 
Section 185 (1) and (2), the Municipalities 
and their officers have the right to re- 
move the encroachment or obstruction 
made on the public streets, even though 
such obstructions or encroachments have 
been made prior to the Gujarat Munici- 
palities Act came into force. In our 
opinion this is not merely a right or 
power of the Municipalities or their offi- 
cers in the Municipalities Acts, but they 
are the powers coupled with the duties 
and if any such encroachments or ob- 
structions are made on the public streets, 
the local authorities can be compelled to 
remove such obstructions or encroach- 
ments as they hold these public streets 
under the relevant sections of the Muni- 
cipalities Acts as tustees and for being 
used for the purposes of the Act as has 
been held as.early as in the case of 
Emperor v. Vishvanath Nana Karpe, AIR 
1926 Bom 535, which was a case of an 
obstruction made on the public street of 
a district municipality. wherein it has 
been observed:— 


“The contention that has been put 
before us, as also before the Magistrate 
and the Sessions Judge is, that. under 
Section 90 of the Bombay District Muni- 
cipal Act, the municipality has authority 
to discontinue or stop. up .any public 
street, and, therefore, they have power 
to discontinue or stop up a part of such 
street. Accordingly, it is contended that 
there is no objection to their allowing 
a strip of a street to be used as a market 
for the sale of timber. I think that in 
considering this argument, it is important 
to remember tbat public streets are vest- 
ed in the municipality for the purpose 
of being maintained as public streets, 
under Section 50 of the Bombay District 
Municipal Act, and that section expressly 
declares that nublic streets so vested in 
them shall be applied by them as trustees 
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subject to the provisions and for the pur- 
poses of the Act. Therefore, it rests 
upon any one who supports the action 
of the municipality to show that it had 
statutory authority to divert a portion of 
a public street in the manner that has 
been done. I also think that the Act 
contains clear provisions, which show 
that ordinarily a municipality should not 
allow a permanent obstruction upon any 
public street vested in the municipality. 
Section 122 of the Bombay District Muni- 
cipal Act is a very plain enactment to 
that effect.” 

6. There are corresponding pro- 
visions in the Gujarat Municipalities Act, 
1963 similar to the provisions contained 
in Section 50 of the Bombay District 
Municipal Act and Section 122 of the 
Bombay District Municipal Act in res- 
pect of the obstructions and encroach- 
ments of public streets and removal 
thereof. In the matter of the Canton- 
ment Board, Meerut v. Narain Dass, AIR 
1970 SC 105. the Court while dealing with 
the powers of the Cantonment Authority 
under Section 185 (1) and S. 187 (1) of 
the Cantonments Act (1924) in respect of 
erection or re-erection of buildings either 
on the private land or the construction 
or projection or structures on any public 
streets, His Lordship Justice Hegde 
speaking for the Court observed in para- 
graphs 7 and 8 as under:— 

“This section deals with a construc- 
tions which are projections or structures 
overhanging. projecting into or encroach- 
ing on any street or any drain, sewer or 
aqueduct. Undoubtedly the kiosk is a 
structure. Further it is a projection into 
a drain. It also encroaches on the drain 
if it does not also overhang it. There- 
fore, the Act complained of clearly falls 
within the scope of S. 187 (1). 

In other words Section 185 deals with 
erection or re-erection of buildings on 
private lands whereas’ Section 187 deals 
with the construction or projections or 
structures overhanging, projecting into or 
encroaching on any street, any drain or 
aqueduct. The two provisions deal with 
different situations one has nothing to do 
with the other. Obviously the legislature 
does not want the Cantonment Board to 
demolish buildings erected on private 
lands after the period mentioned in Sec-: 
tion 185 (1), but public interest requires 
that no such limitation should be placed 
on the Cantonment Board while acting 
under Section 187 (1). Otherwise our 
streets and roads may soon disappear. 
The High Court missed the distinction 
between Sections 185 (1) and S. 187 (1), 
Quite clearly the present case falls within 
Section 187 (1). 

The present case with which 
we are concerned is also in respect of 
obstructions and encroachments upon 
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public streets and it empowers as well 
as lays down a duty on the municipalities 
and their officers to take necessary 
` action: under: sub-sections (1): and (2) 
thereof in respect of an obstruction or 
encroachment made on the public street. 
This is as stated earlier a power of the 
Municipality coupled with duty and the 
municipalities are not entitled under law 
to lease out permanently or for a con- 
siderable period the land forming part 
of the public street and the action of the 
municipality in leasing out such land 
would be clearly contrary to law and 


without any authority or jurisdiction. 
And if such obstructions or encroa- 
chments remain on public streets, not 


only the municipality and its officers are 
empowered to take necessary action, but 
they would be under the duty to remove 
such encroachments or obstructions. -The 
contention that these lands were leased 


out to the petitioners by the municipality- 


has no bearing on the question which 
arises for our determination, namely, 
whether the municipalities and their offi- 
cers are entitled to remove the encroach- 


ments or obstructions on public streets - 


and more so when the period under 
the lease expired. In our opinion at any 
rate after the periods of the leases in 
question -have expired, there is no doubt 
that such constructions are encroach- 
ments or obstructions on public streets 
and the municipalities and their officers 
have the power to remove such obstruc- 
tions or encroachments under Section 185 
of the Gujarat Municipalities Act, 1963. 
The first contention of Mr. Bhatt, there~ 
fore, should be rejected. 


8. The’ challenge to the vires of 
Section 185 of the Gujarat -Municipalities 
Act, 1963, also has no substance. Mr, 
Bhatt has in support of this contention 
relied on the decision of the Supreme 
Court in the case of Northern India 
Caterers (Pvt) Ltd. v. State of Punjab, 
AIR 1967 SC 1581. It was urged that 
there are no guidelines in Section 185 
and the absence of such guidelines in 
the section would enable the municipali- 
ties and their officers to pick and -choose 
and to discriminate between persons 
similarly situated so that the municipali- 
ties and their officers will resort to these 
remedies in some cases while in other 
cases they would resort to any ordinary 
course of law to remove- such obstruc- 
tions and encroachments in public streets. 
In submission of Mr. Bhatt, therefore, 
the powers which have been granted to 
the municipalities and their officers are 
uncanalised and arbitrary and, therefore, 
violative of Article 14 of the Constitution. 
In our opinion the contention is not well- 
founded at all. Section 185 gives a com- 
plete guide line, inasmuch as it lays down 
certain conditions to be fulfilled before 
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the municipalities or their officers can 
take necessary action thereunder. The 
necessary conditions are that the en- 
croachment or obstruction as illustrated 
under sub-section (1) of S. 185 should 
have been caused on the public streets in 
an area which is declared to be a munici~ 
pal borough under the Act or any un« 
authorised obstruction or encroachment of 
the like nature as illustrated in sub-sec~ 
tion (1) of S 185 has been made or 
caused to be made on the places not 
being private property, 
place is vested in the municipality or not. 
It, therefore, cannot be urged that the 
legislature has not provided any guide- 


- lines and the power which has been grant- 


ed to the Municipalities and their officers 
is arbitrary ʻ`and uncanalised and, there-|. 
fore, violative of Art. 14 of the Con-| 
stitution. The authority which has been 
pressed in service in support of his con= 
tention is not applicable in case of a 
power as one under Section 185 of the 
Gujarat Municipalities Act, 1963. In the 
first place there are no two competitive 
powers in the field which may enable the 
Municipalities or their officers to resort} . 
to either of them and pick and choose 
persons in exercise thereof and thereby 
discriminate between persons similarly 
situated, nor can it be said that the power 
is so arbitrary and uncanalised that it 
would be violative of Art, 14 of the Con- 
stitution. The decision of the Supreme 
Court. which has been pressed in ser- 
vice is ot no avail to the petitioners. 


9. The last contention of Mr, 
Bhatt on behalf of the petitioners that 
unless the prosecution is launched and 
conviction is obtained the Chief Officer 
is not entitled to remove, under sub-sec- 
tion (2) of S, 185, such obstructions or 
encroachments, is-devoid of any. sub= 
stance. The power of the’ municipality 
to launch a prosecution and obtain a con- 
viction in cases of encroachments or ob~ 
structions on public streets is a power 
which is over and above the powers 
vested in the Chief Officer to remove 
such obstructions or encroachments forci« 
bly. The person who is liable for caus- 
ing such an obstruction or encroachment 
would expose himself to the prosecution, 
if made, and conviction; if imposed by 
the Court. Reading sub-sections (1) and 
(2) of S. 185 we do not find anything ex- 
pressly or impliedly to suggest that the 
Chief Officer would be entitled to take 
forcibly measures to rernove such en- 
croachment or obstruction only after the 
prosecution is launched and conviction is} 
obtained in respect thereof. Mr. Bhatt 
has made an attempt to suggest to us 
that the obstruction or encroachment 
which an officer has a power to remove 
as “such obstruction or encroachment” 
and, therefore, in submission of Mr, 


whether such - 


1872 


Bhatt such obstruction or encroachment 
would be an encroachment or obstruc- 
tion in respect of which the prosecution 
fg launched and conviction is obtained. 
In our opinion, the contention is not 
correct because obstruction or encroach- 
ment in respect of which the Chief Offi- 
cer is empowered to take forcible action 


is either such as mentioned in Cls, (a). 


and (b) of S. 185. The last contention 
of Mr. Bhatt, therefore, also deserves to 
be rejected. 


10. The result is, that both these - 


petitions should fail and the rule which 
has been issued should be discharged. 
In the facts and circumstances of the 
case, there should be no order as to costs 
in both the petitions. Mr. K..K. Chokha- 
wala, appearing for Mr. N. H. Bhatt, at 
this stage applied for a certificate to go 
to the Supreme Court. As these peti- 


tions do not deal with any question of: 
wide public importance, the application 


of Mr. Chokhawala is rejected. 
Petitions dismissed; 
i Leave refused. 
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The Union of India and another, 
Petitioners v. The Municipal Corporation 
of the City of Ahmedabad, Opponent. 

; Civil Revn. Appln. No, 528 of 1971, 
' D/- 30-8-1971 to set aside order D/- 17-2- 
' 1971 at Ex. 33 in Civil Suit No. 2448 of 
1988 of Sm, C. C. No. 3 at Ahmedabad. 


Motor Vehicles Act (1939), S. 110-F 
_“~ Bar of civil courts jurisdiction — Suit 
for compensation on account of damage 
‘to vehicle instituted prior to amendment 
of S. 110 (1) by Amendment Act, 1969 — 
Amendment extending jurisdiction of 
Claims Tribunal to try claims arising out 
of damage to property — Held that not- 
withstanding the amendment Civil Court 
could still try the suit — (X-Ref:— Sec- 
tion 110 (1)). 


. The bar to the jurisdiction of the 
Civil Court is clearly prospective and not 
retrospective, There is nothing in Sec- 
tion 110-F to show or suggest that if any 
claim was validly entertained by a Civil 
Court prior to the enactment of the am- 
endment or if there was any validly in- 
stituted action in a Civil Court in res- 
pect of such a claim, the jurisdiction of 
the Civil Court to proceed to decide it 
is also barred. Either in the Amending 
Act or in the principal Act there is noth- 
ing to suggest that the amendment to 
Section 110 is retrospective in character 
and has the capacity to hit validly in- 
stituted actions in Civil Courts. All am- 
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. 1968. 
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endments must be regarded as prospec- 
tive- unless the amending statute, ex- 
pressly or by necessary implication, war- 
rants a construction otherwise. AIR 1961 
SC 1596, Distinguished. i 

(Paras 4, 5, 6} 


Cases Referred: Chronological Paras 

(1961) AIR 1961 SC 1596 (V 48)= 
1962-2 SCR 159, Shah Bhojraj 
Kuverji, Oil Mills Ltd. v. Subhash 
Chandra Yograj Sinha 18 

I. C. Bhatt, for Petitioners; V, B, 
Patel, for Opponent. ° 

ORDER:— The Municipal Corpora“ 
tion of the City of Ahmedabad (herein- 
after referred to as ‘the plaintiff’) filed 
Civil Suit No. 2448 of 1968 against the 
Union: of India owning and representing 
the Western Railway (hereinafter refer- 
red to as the defendant No. 1) and an- 
other in the Court of Small Causes at 
Ahmedabad for recovering a sum of 
Rs, 1344.34 p. on account of damage suf- 
fered by the plaintiff's vehicle allegedly 
due to the gross and negligent driving by 
the defendant No, 2 of a vehicle belong- 
ing to the defendant No. 1. The suit was 
instituted by the plaintiff on 25th June 
In 1969 the Motor Vehicles Act, 
1939 was amended by the Parliament. 
Inter alia, the amending statute — The 
Motor Vehicles (Amendment) Act, 1969 — . 
has amended Section 110 which deals 
with the question of jurisdiction of the 
Claims Tribunals, Relying upon this am- 
endment the defendant No, 1 has con- 
tended that the Court of Small Causes 
at Ahmedabad has no jurisdiction to: pro- 
ceed with the suit, i 

2. The learned Trial Judge raised 
the preliminary issue in that behalf and 
by his order dated 17th February 1971 
he held that the Court of Small Causes at 
Ahmedabad had jurisdiction to proceed 
with the suit and directed accordingly. 

3. It is that order recorded by the 
learned Trial Judge on the aforesaid pre- 
liminary issue which is called in ques- 
tion by the defendants in this Civil Revi- 
sion Application. 

4, Before I deal with the conten- 
tention raised by Mr. Bhatt before me 
it is necessary to note a few undisputed 
facts. The suit was instituted in the 
Court of Small Causes on 25th June 
1968. The Motor Vehicles (Amendment) 
Act, 1969 by which Section 110 of the 
Motor Vehicles Act, 1939 was amended 
came into force sometime after 29th 
December 1969. The notification recon- 
stituting the Claims Tribunals for the 
City of Ahmedabad in terms of the am- 


- ended Section 110 was published by the 


State Government on 24th December 
1970. The claim which the plaintiff has 
made against the defendants is in respect 
of the damage caused to its vehicle in a 
collision that took place between its vehi- 
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cle and the vehicle belonging to the de- 
fendant No. 1 and driven by the defend- 
ant No. 2. In 1968 when the suit was 
filed by the plaintiff sub-section (1) of 
S. 110 which is material for the present 
purpose provided as follows. 


."(1) A State Government may, by. 


notification’ in the official Gazette, con- 
stitute one or more Motor Accidents 
Claims Tribunals (hereinafter referred to 
as Claims Tribunals) for such area as 
may be specified in the notification for 
the purpose of adjudicating upon claims 
‘for compensation in respect of accidents 
involving the death of, or bodily injury 
to, persons arising out of the use of motor 
vehicles,” 
A bare perusal of sub-section (1) of Sec- 
tion 110 makes it clear beyond doubt 
that the jurisdiction which the Claims 
Tribunals had under the unamended Sec- 
tion 110 was in respect of claims arising 
out of deaths or bodily injuries caused 
by accidents by motor vehicles. Their 
jurisdiction did not extend to any claim 
for compensation arising out of any other 
cause such as damage to the property. 
In the instant case, since the plaintiff had 
been claiming damages for the damage 
’ caused to its motor vehicle, the Claims 
Tribunal had no jurisdiction to entertain 
any such claim in 1968. The suit filed 
by the ‘plaintiff- against the defendants 
in the Court of Small Causes at Ahmeda- 
bad in 1968 was, therefore, a validly in- 
stituted action. By Section. 57 of the 


Motor Vehicles (Amendment) Act, 1969. 


the following words have been added to 
sub-section (1) of S. 110. 

E AEA or damages to any pro- 
Pa of a third party so arising, or 
o Did 


Reading sub-section (1) of S, 110 as am-- 


ended by Section 57 of Act No. 56 of 
1969 I fnd that the jurisdiction of the 
Claims Tribunal was by the said Act 
extended also to claims for compensation 
arising out of damage caused to any pro- 
perty of a third party. As stated above, 
the amending statute was’ published in 
the Gazette of India on 29th December 
1969 and came into force thereafter. The 
contention which Mr. Bhatt has raised 
before me is that since the amend- 
ing statute has vested in the Claims 
Tribunal the jurisdiction to entertain 
claims arising out of damage caused to 
any property by a motor accident, the 
Small Cause Court at Ahmedabad has no 
such jurisdiction. He relies upon Sec- 
tion 110-F of the Motor Vehicles Act, 
1939 in that behalf It provides as 
under, : 

“Where any Claims ‘Tribunal has 
been constituted for any area, no civil 
court shall have jurisdiction to entertain 
any question relating to any claim for 
compensation which may be adjudicated 
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upon by the Claims Tribunal for that 
area, and no injunction in. respect of any 
action taken or to be taken by or before 
the Claims Tribunal in respect- of the 
claim for compensation shall be granted 
by the Civil Court.” 

The bar to the jurisdiction of the Civil 
Court enacted by Section 110-F of the 
Motor Vehicles Act, 1939 is, in my 
opinion, clearly prospective and not re- 
trospective. It uses the expression “...... 
no Civil Court shall have jurisdiction to 
entertain any question ...........- ” There- 
fore, the bar applies to the jurisdiction 
of the Civil Court to entertain any claim 
for compensation for damage to any pro~ 
perty arising out-of a motor accident 
In other words, no Civil Court can en- 
tertain any suit, inter alia, for compensa- 


tion for damage to any property arising ~ 


out of a motor accident after the am- 
endment to Section 110 of the Motor 
Vehicles Act, 1939 came into force. But 
I find nothing in Section 110-F to show 
or suggest that if any claim was validly 
entertained by a Civil Court prior to the 
enactment of the amendment or if there 
was any validly instituted action in ‘a 
Civil Court in respect of such a claim, 
the jurisdiction of .the Civil Court to 
proceed to decide it is also barred. Either 
in the Amending Act or in the principal 
Act there is nothing to suggest that the 
amendment to Section 110 is retrospec- 
tive in character and has the capacity to 
hit validly instituted actions in Civil 
Courts. All amendments must be regard- 
ed as prospective unless the amending 
statute, expressly or by necessary impli- 
cation, warrants a construction other- 
wise. In the instant case, I find nothing 
in Section 110-F which hits the validly 
instituted suit of the plaintiff. 

5. Mr, Bhatt has contended before 
me that the amendment to Section 110 
and the notification issued by the State 
Government are procedural because they 
relate to the: forum before which claim 
for compensation arising out of damage 
to property can be agitated. According 
to him. therefore, the amendment is re- 
trospective and is capable of . dislodging 
the jurisdiction of the Court of Small 
Causes at Ahmedabad in the present suit. 
I am unable to agree with Mr. Bhatt in 
that contention of his. On the general 
principle that procedural amendments are 
retrospective I cannot take the view that 
in absence of anything to the contrary 
either in the amending statute or in Sec- 
tion 110-F, the plaintiffs suit validly in- 
stituted in 1968 in the Court of Small 
Causes at Ahmedabad is hit or barred. 

6. He has invited my attention to 
the decision of the Supreme Court: in 
Shah Bhojraj Kuverjfi Oil Mills and 
Ginning Factory v. Subhash Chandra 
Yograj Sinha, ATR 1961 SC 1596. It was 
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a case under the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947, In that case a suit for possession 
was filed by the landlord against the 
tenant prior to the application of the 
provisions of the said Act to the area. 
During the pendency of the suit the pro- 
visions of the said Act were extended to 
that area. It was, therefore, contended 
that the suit would not be governed by 
the provisions of the said Act. The 
Supreme Court held in that case that 
even though the provisions of the said 
Act were applied to that area during the 
pendency of the suit, since it was a suit 
between a landlerd and a tenant it would 
be governed by the provisions of the 
said Act. Upon the analogy of the prin- 
«ciple laid down in that decision Mr. Bhatt 
has contended before me that the am- 
endment to Section 110 would govern the 
suits validly instituted in Civil Courts 
prior to its enactment. I am unable to 
agree with Mr. Bhatt in that submission 
of his. The Bombay Rent Act with which 
the Supreme Court was dealing in that 
case is a statute which confers special 
protection upon the tenants. If the pro- 
tection which the statute confers upon 
a tenant was not extended to the tenant 
in that case merely on the ground that 
the provisions of the said Act were ap- 
plied to the area after the landlord had 
filed the suit for possession against the 
tenant, the tenant would have been de- 
prived of the’ protection merely because 
a suit for possession was filed against 
him prior to the application of the pro- 


visions of the said Act to that area. The 


character of the statute with which the 
Supreme Court was dealing in that case 
was altogether different. If a tenant is 
. protected by a statute, he cannot be 
deprived of the protection of the statute 
merely because a suit has been filed 
against him prior to the extension of the 
provisions of that statute to the area 
where he hag been residing. In the in- 
stant case there is no such thing. It is 
immaterial whether the claim made by 
the plaintiff against the defendant is’ ad- 
judicated upon by the Court of Small 
Causes at Ahmedabad or by the Claims 
Tribunal at Ahmedabad, It is purely a 
question of forum. Resort to one forum 
or to another forum for the adjudication 
of the claim of the plaintiff is not going 
to produce any effect whatsoever upon the 
rights of the parties. In the case before 
the Supreme Court to which I have re- 
‘ferred, serious effect would have been 
produced upon the rights of the tenant, 
In my opinion, therefore, the principle 
laid down by the Supreme Court in the 
-aforesaid case cannot be extended to the 
instant case. I, therefore, find no sub- 
stance in the contention raised by Mr. 
Bhatt before me. In my opinion, since 
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plication fails and 
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the present suit was validly instituted 


` by the plaintiff in 1968 against the de= 


fendants, irrespective. of the subsequent 
amendment made to Section 110 of the 
Motor Vehicles Act, 1939 the Court of 
Small Causes at Ahmedabad has juris- 
diction to try and decide that suit. 

7. In the result, the Revision Ap- 
Rule is discharged 


Revision application 
discharged, 


with costs, 
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Kurji Jinabhai Kotecha, Applicant v, 
Ambalal Kanjibhai Patel, Opponent. 

Civil Revn, Appln, No. 1051 of 1967 
D/- 28-7-1971 to set aside order of 3rd 
a Civil J. (J. D.) Rajkot, D/- 144 

(A) Civil P. C., O. 23, R. 1 (2) — 
“Same subject-matter.” (Para 2) 

The subject-matter of second suit is 
not the same as in the first suit if the 
cause of action and the relief claimed in 
the second suit are not the same as in 
the first suit. .Mere identity of some of 
the issues in the two suits does’ not bring 
about identity of the subject-matter. AIR 
nae Bom 10 (1) & AIR 1970 SC 987, 

o 


(B) Civil P. C., O. 23, 
Words “formal defect” — M ; 
(Para 2) 


The words “formal defect’ mean a 
defect of form and not a defect in the 
merits of the case. (1962) 3 Guj LR 800 & 
ATR 1956 Bom 632, Rel. on. (Para 2) 


A defect, namely about the factum 
of Collector’s sanction having been grant- 
ed or not granted which would have come 
in the way of the plaintiff in getting the 
reliefs that he had claimed i 


> is one on 
merits. (Paras 2, 3) 
Cases Referred: Chronological Paras 


_(1956) AIR 1956 Bom 632 (V 43), 


Tarachand v. Gaibihaji 
(1917) AIR 1917 Bom 10 (1) (V 4)= 
ILR 42 Bom 155, Rakhmabai v. 
Mahadeo Narayan Bundre 
(1917) AIR 1917 Mad 512°(2) (V 4)= 
ILR 39 Mad 987 (FB), Singa Reddi 
v. Subba Reddi g 
D. D. Vyas, for Applicant; Suresh M, 
Shah, for Opponent. 
ORDER:— The petitioner herein is 
the original defendant and the opponent 
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is original plaintiff. The plaintiff had 
filed a-suit being Regular Civil Suit No. 
78 of 1966, which was pending for hear- 
ing and final disposal in the Court of the 
_ learned Third Joint Civil Judge (Junior 
Division) at Rajkot. The averment in 
. the plaint was that the plaintiff had en- 
tered into an agreement to purchase 12 
plots of non-agricultural land of Survey 
No. 443 which plots were situate on 
Kalawad Road in Rajkot; and the defend- 
ant was the owner and was in possession 
of the said land. It was contended by 
the plaintiff that the defendant had en- 
tered into the agreement on March 27, 
1964 with the plaintiff to sell 12 plots of 
land aggregating in all. to 5280 sq. yds. 
out of Survey No. 443 to the plaintiff and 
the plaintiff had paid a sum of Rs. 4,000/- 
as earnest money towards that agreement 
to purchase. It was agreed between the 
parties that the plaintiff should get the 
conveyance of the said land executed in 
his favour by paying the balance of the 
consideration within sixty days from 
March 27, 1964. The price that was 
agreed upon between the parties was 
Rs. 6/- per sq. yd. The conveyance. was 
not obtained by the plaintiff within: the 
stipulated period and according to the 
defendant he called upon the plaintiff to 
pay the balance of the consideration and 
to get the conveyance executed in 
favour, Still, the plaintiff did not pay 
any heed to it. Utlimately, it appears 
that the defendant intimated to the plain- 
- tiff that the plaintiff had committed a 
breach of the agreement and that the 
. amount of earnest money had been 


forfeited by the defendant. Thereafter, 


the plaintiff filed Regular Civil Suit No. 
78 of 1966 and in that suit he prayed for 
a decree for declaration declaring that. 
the agreement dated March 27, 1964 was 
-not cancelled and the amendment in the 
map of June 3, 1964 was still subsisting 


and he also prayed for a permanent in-. 


junction restraining the defendant from 
transferring or alienating the land till 
the: final disposal of the suit. In that 
suit the plaintiff did not ask for specific 
performance of the agreement dated 
March 27, 1964 and he also did not allege 
that the defendant had committed any 
breach of the contract; nor had he prayed 
for any damages in respect of the said 
alleged breach of the contract on the part 
of the defendant. One of the contentions 
raised by the defendant.in his written 
statement was that the suit was not 
maintainable in the form in which it 
was framed and one of the issues was 
relating to the maintainability of the suit.- 
After the suit reached hearing and evi- 
dence was recorded, the plaintiff sum- 
moned a Clerk from the office of the 
Collector, Rajkot, and through him cer- 


tain documents and maps were got pro- 
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duced in the suit and they were exhibit- 
ed by the learned trial Judge. On April 
6, 1967, the plaintiff submitted an appli- 
cation -for permission to withdraw the . 
suit with permission to file a fresh suit 
in respect of the same subject-matter and 
the contention which was urged in sup-. 
port of this application was that the 
plaintif’s suit as framed was suffering 
from a formal defect inasmuch as he 
had not asked for the relief of specific 
performance. The argument was that it 
was only when the documents and maps 
were produced from the office of the 
Collector that the plaintiff came to know 
that the Collector had sanctioned the 
plans whereas at the time when he filed . 
the suit he had proceeded on the footing 
that the Collector had not sanctioned the 
plans, This -application for withdrawal 
with permission to file a fresh suit in 
respect of the same subject-matter was 
resisted by the defendant. The objections 
of the defendant were overruled by the 
learned Third Joint Civil Judge (Junior 
Division), Rajkot and he granted the 
permission to the plaintiff to withdraw 
the suit with permission to file a fresh 
suit on the same cause of action and the 
plaintiff was directed to pay. defendant’s 
cost of the suit. It is against this order 
of the learned trial Judge that this Civil 
Revision Application has been filed by 
the original defendant, 5 


2. Under Order 23, Rule 1, the 
plaintiff may. as against all or any of 
the defendants, withdraw his suit or ab- 
andon part of his claim. Under sub- 
rule (2) of R. 1, provision is made for 
permission being granted by the Court in 
which the first suit is pending, such per- 
mission having to be obtained at the time | 
of the withdrawal of the suit. The Court 
can grant the permission if it is satisfied 


‘that the suit must fail by reason of some 


formal defect or that there are other suf- 
ficient grounds for allowing ‘the plaintiff 
to institute a fresh suit for the subject- 
matter of the suit or part of a claim. 
If it is so satisfied, it may. on such terms 
as it thinks fit, grant the plaintiff per- 
mission to withdraw from such suit or 
abandon such part of a claim with liber- 
ty to institute a fresh suit in respect of- 
the subject-matter of such suit or such 
part of a claim. The consequence of not 
granting permission is that the plaintiff 
is precluded from instituting any fresh 
suit in respect of such subject-matter or 
such part of the claim and that is the 
effect of Order 23, Rule 1 (3). Some con- 
fusion seems to prevail in many subordi~ 
nate courts as to the precise meaning of 
the words “subject-matter” occurring in 
Order 23. Rule 1. In many cases, I have 


found that the word “subject-matter” is 
_ treated as equivalent to cause of action 


and in fact in the instant case, the learn- 
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ed trial Judge has granted permission to 
institute a fresh suit in respect of the same 
cause of action; whereas the . correct 
phraseology should have been in respect 
of ‘the same subject-matter.’ In Rakhma- 
bai v. Mahadeo Narayan Bundre, ILR 42 
Bom 155 = (AIR 1917 Bom 1001) ) a 
Division „Bench of the Bombay High 
Court consisting of Sir Basil Scott, C. J. 
and Batchelor, J. held that the word 
“subject-matter” means “the series of 
acts or transactions alleged to exist giv- 
ing rise to the relief claimed.” This in- 
terpretation of the Bombay High Court 
has been approved by the Supreme Court 
in Vallabh Das v. Dr. Madan Lal, (1970) 
b SCC 761 = (AIR 1970 SC 987). In 
that case, the Supreme Court held that 
the expression ee D is not 
defined in the Civil 
mean property. That. expression has a 
reference to a right in the property which 
the plaintiff seeks to enforce. That ex- 
pression includes the cause of action and 
the relief claimed. - Unless the cause of 
action and the relief claimed in the se- 
cond suit are the same as in the first 
suit, it cannot be said that the subject- 
matter of the second suit is the same as 
that in the previous suit. Mere identity 
of some of the issues in the two suits 
does -not bring about an identity of the 
subject-matter in the two suits. The 
Supreme Court approved of the meaning 
which the Division Bench of the Bom- 
bay High Court put on the word “sub- 
fect-matter” in Rakhma Bai’s case 
(supra); and proceeded to observe that in 
other words “subject-matter” means the 
bundle of facts which have to be proved 
in order to entitle the plaintiff to the 
relief claimed by him. The observations 
of Wallis. C. J. in Singa Reddi v. Subba 
Reddi. ILR 39 Mad 987 = (AIR 1917 
Mad 512(2)) (FB) were approved by the 
Supreme Court and it was observed that 
where the cause of action and the relief 
claimed in the second suit are not the 
same as the cause of action and the relief 
claimed in the first suit, the second suit 
cannot be considered to have been 
brought in respect of the same subject- 
matter as the first suit. In view of these 
two decisions, viz. decision of the Bom- 
bay High Court which has now received 
approval of the Supreme Court it is clear 
that the subject-matter of the fresh suit 
which the plaintiff proposes to bring can- 
not be said to be the same as the subject- 
matter of the first suit and in any event, 
the defect from which the present suit 
of the plaintiff is alleged to have been 
suffering cannot be said to be a formal 
defect. Bhagwati. J. (as he then was) in 
Bai Maru v. Latifalli, (1962) 3 Gui LR 
800 has pointed out that the formal de- 
fect referred to in Order 23. Rule 1 (2) 
can only mean a defect of form and not 
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a defect in the merits of the case. If 
it is a defect of form and not a defect 
which affects the merits of the case then 
only the case would fall under the pro- 
visions of Order 23, Rule 1 (2) (a). 
Gajendragadkar. J. (as he then was) has 


‘pointed out in Tarachand v. Gaibihaji, AIR 


1956 Bom 632 that Cls. (a) and (b) of 
Order 23, Rule 1 (2) have to be read by 
applying the rule of ‘ejusdem generis’ 
and a cause which is sufficient within the 
meaning of Order 23, Rule 1 (2) (b) must 
be similar or alike to the cause mentioned 
in Order 23, Rule 1 (2) (a). Under these 
circumstances, even on the allegations of, 
the plaintiff himself, it cannot be said 
that there was a defect of form or a 
similar other defect from which first suit 
of the plaintiff was likely to fail It was 
a defect on merits, namely, about the 
factum of Collector’s sanction having been 
granted or not granted which would have 
come in the way of the plaintiff in getting 
the reliefs that he had claimed. In any 
event, if the cause of action and the 
reliefs claimed in the first suit are not 
going to be the same as the cause of 
action and the reliefs claimed in the se- 
cond suit, there wás nothing which he 
had to fear and even by way of abund- 
ant caution it was not necessary for him 
to obtain permission which he applied 
for in the instant case. 


3. In my opinion, the condition 
precedent to the exercise of the discre- 
tion vested in the trial Court by Order 23, 
Rule 1 (2), namely, existence of formal 
defect or any other defect of a like 
nature, is wanting in the instant case and 
therefore, the exercise by the Court of 
its discretion to grant permission must 
be held to be a wrongful exercise of the 
jurisdiction vested in it by law. Under 
these circumstances, the order is clearly 
revisable under the provisions of Sec- 
tion 115 of the Civil P. C, 


4. In the result, I allow this Civil 
Revision Application and set aside the 
order passed by the learned trial Judge 
by which permission was granted to the 
plaintiff to withdraw the suit with per- 
mission to bring a fresh suit on the same 
The Rule is, therefore, 
made absolute with costs. 





Revision allowed. 
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Lilaram Jamiatrai and others, Peti- 
tioners v. Meghraj Hardasmal Kalwani 
and others, Opponents. 

Civil Revn. Appla. No. 508 of 1968 
with Civil Appln. No. 1567 of 1971, D/- 
1-9-1971 to set aside judgment and 
decree of Extra Asstt, J. Baroda in Civil 
Appeal No. 67 of 1965. 

Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), S. 29 (3) — Revisional 
jurisdiction of High Court — Additional 
evidence of new and subsequent events 
cannot be allowed to be produced for the 
first time .in a revision application — (X- 
Ref:— Civil P. C. (1908), S. 115, O. 7, 
R. 7 and O. 41, R. 27) — (Case law dis- 
cussed). (Paras 6, 7, 8, 12 & 13) 

High Court cannot examine the lega- 
lty of the decree on facts which were 
not before the lower appellate court and 
which occurred subsequently. The revi- 
sional jurisdiction of the High Court 
under Section 29 extends only to correc- 
tion of errors of law or to removal of 
legal infirmities in the appellate decrees 
passed under the Bombay Rent Act. The 
High Court has to accept the facts of 
the case as they are and find out whether 
the decision contains any errors of law 
or legal infirmities which it can correct 
or remove. If the record does not dis- 
close any such error or infirmity, it has 
no jurisdiction to interfere with the ap- 
pellate decision. It cannot add new and 
subsequent events to the record and say 
that the appellate decision is not accord- 
ing to law. (Para 6) 

Additional evidence of new and sub- 
sequent events also cannot be allowed to 
be led in for the reason that the new 
events which may be attempted to be 
brought on record*will require investiga- 
tion and proof which the High Court 
cannot do in a revision application. 

(Para 7) 

Order 41, Rule 27 which deals with 
the question of producing additional evi- 
dence cannot be invoked for the benefit 
of a party. Production of additional evi- 
dence of new and subsequent events 
under Rule 27 must be in pursuance of 
the requirement of the Court and not 
because a party desires to produce it for 
his own benefit. (Para 8) 

A subsequent legislation affecting the 
rights of the parties in the litigation can 
be taken into account, but no other sub- 
sequent events in the shape of new facts 
can be considered at an appellate or re- 
visional stage. An appellate or revi- 





*(Only portions approved for reporting by 
High Court are reported here.) 
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sional court must confine itself to the 
circumstances of the case on record when 
the judgment under appeal or revision 
was delivered. In other words, a suit 
must be tried and decided on its original 
cause of action as stated in the plaint 
or in the amended plaint at all stages of 
that litigation. (Para 12) 
Cases Referred: Chronological Paras 
(1972) AIR 1972 Guj 70 (V 59)= 
Second Appeal No. 1088 of 1965, 
D/- 28-7-1971. Thakkar Anandji | 
hotan v. Dharamshi Kala- 
hai 


18 
(1970) Second Appeal No. 395 of 
1964, D/- 22-9-1970 (Gui) 13 
(1968) Second Appeal No. 234 of 
1964, D/- 19-11-1968 (Gui) 13 
(1966) Civil Revn. Appin. No. 845 
of 1962, D/- 19-11-1966 (Guj) ` 13 
(1965) Second Appeal No. 756 of 
1960. D/- 24-2-1965 (Guj) 13 
(1963) Civil Revn. Appln. No. 416 
of 1960, D/- 13-2-1963 (Gui) 13 
(1962) AIR 1962 Pat 168 (V 49), 
Bhola Ram v. Peari Devi 9 


(1959) AIR 1959 SC 577 (V 46)= 
(1959) Supp (1) SCR 968, G. T. 
M. Kotturuswami v. Setra Veeravva 9 
(1953) AIR 1953 Bom 342 (V 40)= 
55 Bom LR 357. Laxmibai Waman- 
rao v. Wamanrao Govindrao 
(1953) AIR 1953 Nag 361 (V 40)= 
1953 Nag LJ 254 (FB), Chhote- 
khan v. Mohammad Obedulla i 
Khan 0 
(1941) ATR 1941 FC 5 (V 28) = 
1940 FCR 84, Lachmeshwar Prasad 
Shukul v. Keshwar Lal Chaudhuri 9 


G. C. Patel, for Petitioners; R. N. 
Shah. for N, R. Oza, for Opponents Nos, 
1 to 8. 

ORDER:— This Civil Revision Ap- 
plication arises out of the suit for pos- 
session between a landlord and a tenant. 
The plaintiff-landlord filed in the Court 
of the Civil Judge (Senior Division) at 
Baroda Regular Civil Suit No. 490 of 1963 
for recovering possession of the suit pre- 
mises from the defendants on three 
grounds.. His first ground was that he 
required the suit premises reasonably 
and bona fide for his personal occupa- 
tion. His second ground was that the 
defendants had unlawfully sub-let the 
suit premises and his third ground was 
that the defendants had caused damage 
to the suit property. The learned Trial 
Judge negatived the plaintiffs conten- 
tions relating to unlawful sub-letting and 
damage to the suit property but upheld 
the contention that he required the suit 
premises reasonably and bona fide for 
his personal occupation. In that view 
of the matter he passed against the de- 
fendants decree for possession. 

2. The defendants appealed to the 
District Court. The learned Extra Assist- 
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ant Judge. on consideration of evidence 
before him, upheld the finding recorded 
by the learned Trial Judge that the 
plaintiff required the suit premises rea- 
sonably and bona fide for his personal 
occupation. In that view of the matter 
he confirmed -the decree for possession 
passed by the learned Trial Judge and 
dismissed the appeal, 


3-6. Mr. Patel has, however, pres- 
sed before me Civil Application No. 1567 
of 1971 which the defendants have made 
for leading additional evidence. He 
wants to lead additional evidence of three 
new and subsequent events: The first 
event, alleged by the defendants, is that 
the plaintiff since the passing of the ap- 
pellate decree has expired. The second 
alleged event is that Tulsidas, one of the 
plaintiff's sons, has got a bungalow in his 
possession in Nayana Society in the City 
of Baroda and it is sufficient for housing 
the plaintiff and his family. The third 
alleged -event is that the plaintiffs an- 
other son-—~G. M. Kalwani—has got an- 
other similar bungalow in Nayana Society 
in the City of Baroda, According to him, 
if these events are allowed to be proved 
in this revision application by additional 
evidence, the plaintiff's case for reason- 
able and bona fide requirement of the 
suit premises for his personal occupation 
will be completely demolished. He has 
emphasized the fact that the plaintiff has 
not filed any affidavit in reply to this 
Civil Application. It is true that the 
plaintiff has not filed any affidavit in 
reply. I also do not find any affidavit in 
support of this application. For the rea- 
sons which follow, I am of the opinion 
that additional evidence of new and sub- 
sequent events cannot be allowed to be 
led in a revision application. 
sion application has been filed under Sec- 
tion 29 of the Bombay Rent Act which 
confers jurisdiction upon this Court only 
to satisfy “itself that any such decision 
in appeal was according to law.” The 
revisional jurisdiction of this Court under 
Section 29 extends only to correction of 
errors of law or to removal of legal in- 
firmities in the appellate decrees. passed 
under the Bombay Rent Act. In my 
opinion, it means that this Court has to 
accept the facts of the case as they are 
and find out whether the decision con- 
tains any errors of law or legal infirmi- 
ties which it can correct or remove. If 
the record does not disclose any such 
error or infirmity, it has no jurisdiction 
to interfere with the appellate decision. 
It cannot add new and subsequent events 
to the record and say that the appellate 
decision is not according to law. I, there- 
fore, cannot examine the legality of the 
decree on facts which were not before 
the lower Appellate Court and which oc- 
curred subsequently, 
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7. Additional evidence of new and 
subsequent events also cannot be allowed 
to be led in a revisional application for 
very food and cogent reasons. New 
events which may be attempted to be 
brought on record will require investiga- 
tion and proof. How will High Court 
jnvestigate into them in a revisional ap-| ` 
plication? One of the ways is to receive 
affidavits from parties and to decide upon 
them. If this course is followed, it will 
firstly disregard the best method of in- 
vestigation of facts—known to our system 
of law — under which oral and docu- 
mentary evidence is received from par- 
ties and is subjected to searching scrutiny 
and rigorous churning in order to dis- 
cover the grains of truth lying hidden 
therein. Will the High Court set at 
naught such an investigation into truth 
carried out by the Courts below even 
though they contain no errors and adopt 
a weak and facile method of receiving 
proof of subsequent events by affidavits? 
Shall it totally disregard what the Courts 
below have done and substitute its deci- 
sion, based on affidavits disclosing sub- 
sequent facts, for the decisions of the 
Courts below? I do not think it can be 
done. If it cannot be done, shall it hold 
in a revisional application a fresh trial 
on new events, summon witnesses, ex- 
amine and cross-examine them and con- 
vert a revisional application into an ori- 
ginal’ action? If this course is followed, 
every revisional application will have to 
be converted into an original action to 
be tried on new events. It also cannot 
be done. Section 29 of the Bombay Rent 
Act does not permit it to be done. Shall 
it then set aside the decisions of the 
Courts below even though there are no 
errors of law therein and remand the 
suit for a fresh trial on new and sub- 
sequent events producing in its wake a 
fresh decree, a fresh appeal and a fresh 
revisional application? And is there any 
guarantee that no new events will occur 
during this fresh trial, fresh appeal and 
fresh revisional application? If this pro- 
bability cannot be ruled out, shall we 
again set aside decrees of Courts below 
and order a fresh trial and fresh investi- 
gation into more recent and subsequent 
events? Shall we produce endless trials 
and never-ending litigations between the 
same parties in respect of the same 
prayers? The attempt to reopen a case 
on account of subsequent occurrences, for 
the aforesaid reasons, appears to me to 
be fraught with serious consequences and 
contrary to and ‘inconsistent with the 
system of law and justice we have in 
this country. 


8. Let us now examine law on the 
subject. Order 41, Rule 27 deals with 
the question of producing additional evi- 
dence, It has no dpplication to the in- 
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stant case for more than one reason. It 
permits additional evidence to be pro- 
duced, subject to the satisfaction of the 
conditions specified therein, only in sup- 
port of the facts pleaded by the parties 
and issues arising therefrom and not for 
bringing new and subsequent events on 
record so as to dislodge an otherwise 
valid decision, Even such additional evi- 
‘dence can be produced only if the Ap- 
pellate Court requires it to be produced 
for pronouncing its judgment or for any 
other substantial cause. It cannot per- 
mit; at the instance of and for the bene- 
fit of a party, production of additional 
evidence of new and subsequent events. 
Even where additional evidence is per- 
mitted to be 
substantial cause”, it is well settled that 
it must be in pursuance of the require- 
ment of the Court and not because a 
party desires to produce it for his own 


benefit. Order 41, Rule 27, therefore; 


cannot be invoked in a situation of this 
type and has no application to it. 


9. 


Procedure for this purpose. Rule 7 
makes no such express provision. Case 
law has however developed on the sub- 
ject dealt with by Rule 7. It shows that 
subsequent. changes or alterations in the 
circumstances can be: taken into account 
by a Court of law for the purpose of 
shortening litigation or doing complete 
justice between parties, I am not con- 
cerned with its applicability to original 
actions where a Court of first instance is 
not bound by fetters by which a Court 
of appeal under Section 100 of the Code 
of Civil Procedure or a Court of revi- 
sion under -Section 115 of :the Code of 
Civil Procedure or Section 29 of the 
Bombay Rent Act is bound. Before a 
Court of first instance, the entire suit 
and ‘all issties involved therein are at 
. large and if subsequent events can be 
taken into account for achieving any one 
or both of the aforesaid purposes, it can 
do so. By-doing so, it is not going to 
disturb any recorded decision nor ig it 
going to lead to the remand of the suit 
nor is it necessarily going to produce 


a fresh trial of the suit all over again. 


However, ‘without entering into the scope 
of its applicability to trial actions, I 
must examine the question of its appli- 
cability to appellate or revisional actions. 
In Gummalapura Taggina Matada Kottu- 
ruswami v. Setra Veeravva, AIR 1959 SC 
577, the Supreme Court has extended 
the application of this principle to an 
appellate action if there is a subsequent 
change in law. It hag relied in that be- 
half upon the decision of the Federal 
Court in Lachmeshwar Prasad Shukul v. 

Keshwar Lal Chaudhuri, AIR 1941 FC 5, 


produced for “any other’ 


Reliance is also placed upon 
Order 7, Rule 7 of the Code of Civil. 
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This is what the Supreme Court has said 
on the subject. 

“When this appeal came on for hears 
ing the learned Advocate for the res« 
pondents took a preliminary objection 
that the suit filed by the plaintiff must 
in any event fail, having regard to the 
provisions of Section 14 of the Hindu 
Succession Act, 1956 (30 of 1956), herein« 
after referred to as the Act. Hence the 
present appeal arising out of. that suit 
must also fail, It was contended on be- 
half of the respondents that either there 
was a valid adoption or there was not. 
If there was a valid adoption and the 
decisions of the High Court and the Dis- 
trict Judge on this question were correct, . 
then. obviously the suit of the appellanf 
must be dismissed. If, on the other 
hand, it was found that the adoption of . 
the second defendant by Veeravva was = 
either invalid or, in fact, had not taken 
place then under the provisions of Sec -> 
tion 14 of the Act Veeravva became the - 
full owner of her husband’s estate and 
was not a limited owner thereof. Con~ 
sequently, the appellants suit was not 
maintainable. In view of this submis< 
sion we are of the opinion that the point 
raised by way of preliminary ‘objection 


-. must first be considered and decided. It 


is well settled that an appellate court ‘is 
entitled to take into consideration any, 
change in the law.” 
The Supreme Court in the aforesaid case 
took into account the subsequent enact- 
ment of Hindu Succession Act, 1956 and 
its effect on the rights of the parties. A- 
ar question arose before Mr. Justice 
Rajadhyaksha and Mr, Justice Vyas in 
the High Court of Bombay in Laxmibai 
Wamanrao v.: Wamanrao Govindrao. AIR 
1953 Bom 342. Therein, the High Court 
of Bombay .took into account the sub- 
Hindu Married 
Women’s Right to Separate Residence and 
Maintenance Act, 1946 and its effect upon 
the- rights of the parties. This is what 
Mr. Justice Rajadhyaksha, speaking on 
behalf of the Division Bench, has ob« 


` served. 


“The first point has not been pres- 
sed before us by the learned advocate 
for the respondent-defendant. It is not 
contended before us that because the Act 
came into force five days after the in- 
stitution of the suit, the plaintiff could 
not obtain the benefit of. it, The ordi- 
nary rule is that a Court should give its 
decision on the facts and circumstances 
as they existed at the date of the institu- 
tion of the suit or at the date of any 
subsequent amendment of the pleadings 
and should not taken notice of events or 
decisions which have happened after such 
date. In the present case when the am- 
endment of the pleadings was allowed in 


' April 1948, the Act had already coma 
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into force and therefore the plaintiff was 
entitled to get relief under the Act if the 
facts of the case came within its pur- 
view. Even otherwise the Court has 
- power in proper cases to take notice of 
events subsequent to the suit in order to 
shorten litigation, avoid unnecessary ex- 
penditure and do complete justice ` be- 
tween the parties.” 

In Bhola Ram v. Peari Devi, ATR 1962 
Pat 168 a Division Bench of Patna High 
Court applied ‘this principle and took 
note of a subsequent legislation affecting 
the rights of the parties. 

10. It is not necessary for me to 
multiply references to case law on the 
point. A Full Bench decision of the 
Nagpur High Court in Chhotekhan v. 
Mohammad Obedulla Khan, AIR 1953 
Nag 361 (FB), in my opinion, has very 
succinctly and neatly stated the scope 
and applicability of this principle. Mr. 
Justice Hidayatullah has stated the 
following principle in that decision, 


“A long track of decisions has settl- 
ed that an action must be tried in all 
its stages on the cause of action as ‘it 
existed at the - commencement of the 
action...No doubt, Courts ‘can’ and some- 
times’ ‘must’ take notice of subsequent 
events, but that is done merely ‘inter 
partes’ to shorten litigation and not to 
give to a defendant an advantage because 
a third party has acquired the right and 
title of the plaintiff. The doctrine itself 
is of an exceptional character only to be 
used in very special circumstances. It is 
all the more strictly applied in those 
cases where there is a judgment under 
appeal” 

11. Discussing its applicability to 
dn appellate action, Mr. Justice Hidaya- 
tullah has observed as under: 


“An appeal is ‘undoubtedly a con- 
tinuation of the proceedings in a suit but 
«this principle is equally applicable to 
suits. - An appellant is not in any better 
position than the defendant in a suit. An 
appellant can only succeed if he shows 
that the judgment under appeal is wrong 
and must be set aside. The decree of 
the first Court does not cease to be bind- 
ing on the parties during the pendency 
of the appeals I am of the 
opinion that though an appellate Court 
which retains control of the judgment, 
‘can’ and ‘must’ take such action in the 
light of subsequent events as will 
shorten litigation, it must preserve the 
rights of both parties and subserve the 
ends of justice.” 


12. In my opinion, therefore, a 
subsequent legislation affecting the rights 
of the parties in the litigation can be 
taken into account, but no other sub- 
sequent events in the shape of new facts 
can be considered at an appellate or revi- 
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sional stage. An appellate or revisional 
court must confine itself to the circum- 
stances of the case on record when the 
judgment under appeal or revision was 
delivered. To do otherwise is “to place 
a premium on the protraction of litiga- 
tion” — to use the words of‘ Justice Sir 
Asutosh Mookerjee of Calcutta High 
Court. In other words, to do otherwise 
would mean that, to use the language of 
that great and eminent Judge again, the 
rights of the parties would depend, not 
upon the merits of the controversy be- 
tween them but upon the length of time 
over which the litigation might be pro- 
tracted and upon accidental circumstances 
whether a subordinate court has or has 
not taken an erroneous view of the rights 
and obligations of the parties.” In other 
words, ‘a suit must be tried and decided 
í stated 
in the plaint or in the amended plaint 
at all stages of that litigation. 


13. Mr. Patel has however invited 
my attention to a few unreported deci- 
sions of this Court. One is the decision 
of Mr, Justice V. R. Shah in Second Ap- 
peal No. 395 of 1964, D/- 22-9-1970 (Guj). 
The second decision is of Mr. Justice 
Miabhoy in Civil Revn. Appln. No, 416 
of 1960, Dh 13-2-1963 (Guj). The. third, 
decision. is of Mr. Justice Sompura in Se- 
cond Appeal No. 234 of 1964, D/- 19-11- 
1968. (Guj) and the fourth decision is in 
Civil Revn, Appln. No. 845 of 1962 (Guj) 
decided by Mr. Justice N. G, Shelat on 
19-11-1966. In all these cases, contends 
Mr. Patel, additional evidence was allow- 
ed to be led in order to prove subsequent 
events. The first three decisions have 
been considered by Mr. Justice A. A. 
Dave in Second Appeal No, 1088 of 1965 
decided by him on 28-7-1971 (reported 
in AIR 1972 Guj 70). The decision of Mr. 
Justice N. G. Shelat lays down no prin- 
ciple and has application only to the 
facts of that case. After having con- 
sidered them and after having consider- 
ed the decision of Mr. Justice Divan in 
Second Appeal No. 756 of 1960, D/- 24-2~ 
1965 (Guj) he has recorded the conclu- 
sion that where an attempt is made by 


.an appellant in a Second Appeal to lead 


additional evidence he cannot be allowed 
to do so. It is contrary to the provisions 
of Section 100 and Order 41, Rule 27 of 
Such addi- 
tional evidence on subsequent events 
cannot also be, in the view of Mr, Jus- 
tice Divan, allowed to be produced in 
second appeal even. under Section 151 
of the Code of Civil Procedure. I fully 
apree with the views expressed by Mr. 
Justice A. A. Dave and by Mr. Justice 
Divan respectively in Second Appeal No. 
1088 of 1965, D/-28-7-71 (reported in AIR 
1972 Guj 70); and in Second Appeal No. 
756 of 1960, D/- 24-2-65 (Guj). If it can- 
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not be done in a Second Appeal, it can 
much less be done in a Civil Revision 
Application. I, therefore, hold that addi- 
tional evidence of new and subsequent 
events cannot be allowed to be produced 
for the first time in a Civil Revision Ap- 
plication, ` 

14. In the result, the Civil Revi- 
sion Application fails and Rule is dis- 
charged with no order as to costs. 


15. So far as Civil Application 
No. 1567 of 1971 is concerned, it is re- 
fiected with no order as to costs. 

Order. accordingly, 


AIR 1972 GUIARAT 70 (V 59 C 13)* 
A. A. DAVE, J. 
Thakkar Anandji Parshottamdas and 
others, Appellants v. Dharamshi Kalabhai 
(deceased) and others, Respondents. 


Second Appeal No. 1088 of 1965 with 
Civil Appln. No. 1328 of 1971, D/- 28-7- 
1971 against order of V. M. Solanki, Dist. 
J. Junagadh in Civil Appeal No. 53 of 
1964, 

' (A) Civil P. C. (1908), S. 100 — Se- 
cond appeal — Allowing additional evi- 
dence in appeal — (X-Ref:— Order 41, 
Rule 27). (Para 6) 

It is not open to the court sitting in 
second appeal to take into consideration 
the subsequent development which has 
taken place after the decree was passed 
by the first appellate court and thereby 
allow additional evidence in a second 
appeal It is open to the appellant to 
withdraw the appeal and give a review 
application to the first appellate court. 
S. A. No. 756 of 1960 with Civ. Applns. 
Nos. 184-A of 1960, 1258 & 1259 of 1964, 
D/- 24-2-1965 (Guj), Rel. on. Civ. Rev. 
Appln. No. 416 of 1960, D/- 13-2-1963 
(Guj) and S. A. No, 395 of 1964, D/- 
22-9-1970 (Guj) and S. A. No. 234 of 
1964, D/- 19-11-68 (Guj), Distinguished. 

(Paras 6 and 7} 

(B) Civil P. C. (1908), S. 100 — Addi- 
tional evidence by consent of parties in 
first appellate court — Such party can- 
not raise objection in second appeal as 
to such production — (X-Ref:— O. 41, 
R. 27). (Para 8) 

Where a party has given consent to 
the production of additional evidence in 
the first appellate court, it is not open 
to that party to urge in second appeal 
that the permission given by the first 
appellate court for production of the 
additional evidence ‘is illegal. (1909) 36 
Ind App 221 (PC) & AIR 1963 SC 1526, 
Rel. on. (Para 8) 


*(Only portions approved for reporting by 
High Court are reported here.) 
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JUDGMENT:— 1-5, SS Se 

6. It will be worthwhile to consider 
the Civil Application No. 1328 of 1971 
given by the appellants before dealing 
with the question on merits. According 
to the appellants, except respondent No. 3 
and the members of his family, other res- 
pondents had not come to India until now, 
It is also stated that all the respondents 
except respondent No. 3 have accepted the 
citizenship of Africa and they are already 
settled there. It was further urged that 
the respondents had kept two flats in 
Bombay which were lying vacant and 
therefore, they did not require the sui 
premises at Visavadar. The pertinent 
question which arises for my considera- 
tion is whether sitting in a second ap- 
peal, it would be open to me to take into 
consideration the subsequent develop- 
ment which has taken place after the 
decree was passed by the first appellate 
court. I entirely agree with the learn- 
ed Advocate for the respondents that by 
considering this application, virtually, I 
would permit the appellants to lead addi- 
tional evidence before this court, which 
is not permissible in a second appeal. 
In Second Appeal No. 756 of 1960 with 
Civil Applns, Nos, 184-A of 1960, 1258 
and 1259 of 1964. D/- 24-2-1965 (Guj), 
Divan, J. after taking into consideration 
several decisions of the Bombay, Calcutta 
and Madras High Courts, observed:— 

“I respectfully agree with the ob- 
servations of the learned Judges of the 
Calcutta High Court. In the instant case 
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also the additional evidence which the 
plaintiff-respondent in this second appeal 
wants to lead before this court has come 
into existence after the disposal of the 
first appeal by the learned District Judge, 
Baroda, and during the pendency of the 
present second appeal. However, in the 
light of this additional evidence the ori- 
ginal plaintiff wants me to decide a ques- 
tion of fact. The only ground of attack- 
‘ing the judgment or decree of the lower 
appellate court can be one of the grounds 
set out in Section 100, Civil P. C. and 
the only manner of supporting that judg- 
ment and decree can be that none of 
the defects set out in Section 100 of the 
Civil P. C. is attracted so far as the 
present case is concerned, In view of 
this judgment of the Calcutta High Court, 
I have come to the conclusion that this 
civil application for leading additional 
evidence cannot be allowed.” 

It was further observed:— 

“It was in the alternative urged be- 

fore me on behalf of the petitioner in 
this civil application that if there is no 
power under the provisions of Order 41, 
Rule 27 and Section 100 of the Civil 
P. C., the High Court should exercise 
the inherent powers under Section 151 
of the Civil P. C. and allow such addi- 
tional evidence to be led. Now, this 
argument is not tenable, because it is 
well settled law that where there is a 
specific provision made by the Legislature 
on any particular point, the provisions 
of Section 151, Civil P. C. cannot be in- 
voked and if the Legislature in terms 
laid down in Sections 100 to 103 of the 
Civil P. C., that the High Court can en- 
tertain second appeal only on points of 
law as mentioned in those sections and 
that the final court for the purposes of 
facts is the first appellate court, it is 
clear that the provisions of Section 151 
of the Civil P. C. and the inherent 
powers of the High Court cannot help 
the original plaintiff in leading additional 
evidence at the stage of second appeal. 
I must come to my conclusions on points 
of law on the facts as found by the first 
appellate court and it is not open to 
admit additional evidence and the pro- 
visions of Order 41, Rule 27 of the Civil 
P. C. cannot apply so far as this second 
appeal is concerned.” 
Further, relying on the observations made 
in the case of.Ramchandra v. Krishnaji, 
ILR (1804) 28 Bom 4, wherein it was 
observed that:— 


“When on coming to the High Court 
under second appeal. it is discovered that 
there is evidence which ought to have 
been placed before the lower courts, the 
proper practice to pursue is to allow the 
second appeal to be withdrawn in order 
that a review petition may be presented 
to the lower appellate court. .But this 
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course cannot be pursued when the re- 
view petition has been already presented 
to and rejected by the lower court.” 


` Divan, J.. held that the proper course 


for the appellant is to withdraw the ap- 
peal and present a review application to 
the lower appellate court. R. N. 
Shab, however, referred to the ‘decision 
of Miabhoy, J. in Civil Revn. Appln. No, 
416 of 1960, D/- 13-2-1963 (Gui) in sup- 
port -of his contention that if the sub- 
sequent events extinguished the original 
cause of action, it would be incumbent 
on the court to take into consideration 
the subsequent events in the interest of 
justice. Im my opinion, this case can- 
not apply to the facts. of the instant case, 
In the case before Miabhoy, J., the ap- 
plicant had not requested the High Court 
to permit him to lead additional evi- 
dence. The applicant had objected to 
the consideration of the subsequent 
events by the lower appellate court. That 
objection was overruled by the High 
Court on the ground that the lower ap- 
pellate court was justified in taking into 
consideration the subsequent events viz. 
the death of Thakorlal which extinguish- 
ed the original cause of action. In that 


_ease, the plaintiff had obtained a decree 


for eviction on the ground that the suit 
premises were required for the purpose 
of Thakorlal. During the pendency of 
the appeal in the district court, the said 
Thakorlal died. An application was, 
therefore, given on behalf of the defend- 
ants stating that as Thakorlal was no 
more alive, the decree passed for his 
bona fide requirement no longer surviv- 
ed. The learned Assistant Judge took 
into consideration the subsequent events . 
viz. the death of Thakorlal in deciding 
the appeal and he reversed the decree 
passed by the learned trial Judge. 
Against that, the revision application was 
preferred to the High Court where, 
Miabhoy, J. observed:— 


“But, the question as to whether the 
decree for eviction is or is not justified 
must necessarily be answered with re- 
ference to the requirement on the basis 
of which the decree for eviction was 
sought and if the basis of the decree was 
the requirement of Thakorlal and if that 
requirement ceases during the pendency 
of the litigation, then, the cause of ac- 
tion no longer survives and the decree 
for eviction cannot be justified in favour 
of Thakorlal.” 


It will thus be seen that in that case, 
it was the lower appellate court which 
had taken into consideration the sub- 
sequent events thereby taking into con- 
sideration the additional evidence. It is 
not disputed that under O, 41, R. 27, 
Civil P. C., it is open to the lower ap- 
pellate court to permit additional evi- 
dence for the purposes mentioned there- 
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in. It cannot, therefore, be said that 
when the lower appellate court took into 
consideration the subsequent eyent about 
the death of Thakorlal thereby allowing 
additional evidence to be produced before 
it. it had exceeded its jurisdiction and 
had erred in law. In the instant case, 
by giving the present application, the 
appellants want me to consider the addi- 
tional evidence in the second appeal, 
which is not permissible‘ in law. With 
respect, therefore, I entirely agree with 
the view of Divan, J. and hold that it 
is not open to me to consider the sub- 
sequent events and thereby allow addi- 
tional evidence in a second appeal It 
was open to the appellants to take ap- 
propriate steps as suggested by Divan. J. 
in his judgment, viz. to withdraw the 
appeal and give a review application to 
the first appellate court. The appellants 
apparently did not choose to take that 
course and instead have given the pre- 
sent application which is not permissible 
in law. The said application is, there- 
fore, rejected. 


7. Mr. R. N. Shah also relied on 
the unreported rulings of V. R. Shah, J. 
in Second Appeal No. 395 of 1964, D/- 
22-9-1970 (Guj) and Sompura, J. in Se- 
cond Appeal No. 234 of 1964, D/- 19-11- 
1968 (Gui). It may be noted that in 
those cases, the question regarding the 
power of the High Court to permit addi- 
tional evidence under Rule 27, Order 41, 
Civil P. C.. in a second appeal, did not 
arise, and no such point appears to have 
been canvassed before them. A perusal 
' of these cases shows that on account of 
subsequent events, additional evidence 
- was permitted by the lower appellate 
courts. Under.these circumstances, these 
rulings cannot help the appellants. 


8. The next question which arises 
for my consideration is whether the order 
passed by the learned District Judge per- 
mitting the present respondents to lead 
additional- evidence was invalid. and 
illegal, as alleged by Mr. Shah. Mr. Shah 
referred to Rule 27, Order 41, Civil P, C. 
and urged that unless the case of the 
plaintiffs was covered by the provisions 
of Order 41, Rule 27, Civil P. C., it would 
not be open to the court to permit the 
plaintiffs to lead additional evidence. He 
urged that the court while permitting 
the plaintiffs to lead additional evidence 
did not record its reasons for doing so. 
-He submitted that it was mandatory for 
the court to give reasons before permit- 
ting the plaintiffs to lead additional evi- 
dence. Mr. Shah urged. that a perusal 
of the application for additional evidence 
given by the plaintiffs in the lower court 
does not indicate that the contentions 
raised ~in that application would be 
covered by any of the clauses of Rule 27, 
Order 41, Civil P He therefore, 
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urged that unless the relief claimed by 
the plaintiffs in their application was 
covered by the provisions of Rule 27, 
Order 41, Civil P. C.. it would not be 
open to the court to permit the plain- 
tiffs to lead additional evidence and even 
if the learned Advocate for the defend- 


- ants had given his consent, that would 


be of no avail and the order passed by 
the court in contravention of Rule 27, 
Order 41, would be clearly illegal. In 
support of his say, he referred to the 
case of the Municipal Corpn. of Greater 
Bombay v. Lala Pancham, AIR 1965 SC 
1008, wherein, it was observed:— 


“Under Order 41, Rule 27, the ap- ` 
pellate court has the power to allow a 
document to be produced and a witness 
to be examined. But the requirement of 
the said court must be limited to those 
eases where it found it necessary to ob- 
tain such evidence for enabling. it to 
pronounce judgment. This provision 
does not entitle the appellate court to 
let in fresh evidence at the appellate 
stage there even without such evidence 
it can pronounce judgment in a case. It 
does not entitle the appellate court to 
let in fresh evidence only -for the pur- 
pose of pronouncing judgment in a parti- 
cular way. In other words, it is only 
for removing a lacuna in the evidence 
that the appellate court is empowered to 
admit additional evidence.” 


Mr. Shah also referred to the case of 
Parsotim Thakur v. Lal Mohar 

AIR 1931 PC 143 wherein, ‘it was ob- 
served:— 


“The provisions of Section 107 as 
elucidated by Order 41, Rule 27, are 
clearly not intended to allow a litigant 
who has been unsuccessful in the lower 
court to patch up the weak parts of his 
ease and fill up omissions in the court 
of appeal, Under Rule 27, Cl. (1) (b) 
it is only where, the appellate court “re- 
quires” it (i e. finds it needful) that addi- 
tional evidence can be admitted. It may 
be required to enable the court to pro- 
nounce: judgment, or for any other sub- 
stantial cause. but in either case it must 
be the court that requires.it. The legi- 
timate occasion for the exercise of this 
discretion is not whenever before the ap- 
peal is heard a party applies to adduce 
fresh evidence, but “when on examining 
the evidence as it stands, some inherent 
lacuna or defect becomes’ apparent.” It 
may well be that the defect may be 
pointed out by a party, or that:a party . 


‘may move the court to supply the defect, 


but the requirement must be the require- 
ment of the court upon its appreciation 
of evidence as it stands. Wherever the 
court adopts this procedure it is bound 
by Rule 27 (2) to record its reasons for 
so doing. and under Rule 29 must specify 
.the points to which the evidence is to be 
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confined and record on its proceedings 
the points so specified.” 


Relying on these observations, Mr. Shah 
urged that in the instant case, the learn- 
ed District Judge has not stated that he 
required additional evidence in order to 
enable him to pronounce the judgment. 
He has not stated that he required it for 
any other substantial cause, In fact, Mr. 
Shah urged that the learned District 
Judge mechanically allowed the plaintiffs 
to lead additional evidence in contraven- 
tion of the mandatory provisions of R. 27, 
O. 41 and therefore, the order of the 
learned District Judge deserved to be 
set aside. With respect. I agree with 
the principle enunciated by the Supreme 
Court and the Privy Council in the cases 
referred to above. There can be no 
quarrel that the party as such has no 
inherent right of leading additional evi- 
dence at. the appellate stage. Additional 
evidence can only be permitted for the 
purposes specified in Rule 27, Order 41. 
It is true that in the instant case, the 
learned District Judge has not given any 
reason stating that he required the addi- 
tional evidence for the purpose of pro- 
nouncing the judgment or for any other 
substantial cause. As observed by the 
Privy Council, it is incumbent on the 
court to give reasons for permitting addi- 
tlonal evidence. Taking into considera- 
tion the ratio of the two cases referred 
to above, Mr. Shah apparently is right 
when he stated that the order of the 
learned District Judge was wrong and 
deserved to be set aside. However, in 
view of the special facts of this - case, 
it is not open to Mr. Shah to urge that 
the order passed by the learned District 
Judge was wrong. The order of the 
learned District Judge clearly shows that 
the learned Advocate for the defendants 
had no objection if additional ‘evidence 
was allowed to be produced. The learn- 
ed District Judge, therefore, by consent 
of the parties, permitted additional evi- 
dence to be adduced in his court. After 
having given his consent, it is not open 
to the defendant now to urge before this 
court that the permission given by the 
learned District Judge for production of 
additional evidence in his court was con- 
trary to the provisions of R. 27, O. 41. 
In this connection, it will be worthwhile 
to refer to the case of K. Venkataramiah 
v. A. Seetharama Reddy, AIR 1963 SC 
11526, wherein the Supreme Court ob- 
served:— 


“Clearly the obliect of the provision 
fs to keep a clear record of what weighed 
with the appellate court in allowing the 
additional evidence to be produced — 
whether this was done on the ground 
(i) that the court appealed from had re- 
fused to admit evidence which ought to 


have been admitted, or (ii) it allowed it’ 
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because it required it to enable it to 
pronounce judgment in the appeal or 
(iii) it allowed this for any other sub- 
stantial cause. Where a further appeal 
lies from the decision of the appellate 
court such recording of the reasons is 
necessary and useful also to the court of 
further appeal for deciding whether the 
discretion under the rule has been judi- 
cially exercised by the court bélow. The 
omission to record the reason must there- 
fore be treated as a serious defect, Even 
80, we are unable to persuade ourselves 
that this provision is mandatory. For, 
it does. not seem reasonable to think that 
the legislature intended that even though 
in -the circumstances of a particular case 
it could be definitely ascertained from 
the record why the appellate court allow- 
ed additional evidence and it is clear that 
the power was properly exercised within 
the limitation imposed by the first clause 
of the rule all that should be set at 
naught merely because the provision in 
the second clause was not complied with, 
It may be mentioned that as early as 
1885 when considering a similar provi- 
sion in the corresponding section of the. 
Code of 1882, viz. Section 586, the High 
Court of Calcutta held that this provi- 
sion for recording reasons is merely dir- 
ectory and not imperative, Gopal Singh 
v. Jhakri Rai, (1886) ILR 12 Cal 37. We 
are aware of no case in which the cor- 
rectness: of this view has been doubted. 
It is worth noticing that when the 1908 
Code was framed and O. 41, R. 27 took 
the place of the old Section 568, the 
legislature was content to leave the pro- 
vision as it was and did not think it 
necessary to say anything to make the 
requirement of recording reasons impera- 
tive. It is true that the word “shall” 
But that by it- 
self does not make it mandatory. We 
are therefore of opinion that the omis- 
sion of the High Court to record reasons 
for allowing, additional evidence does not 
vitiate such admission.” 
Mr. Shah, however, urged that the 
Supreme Court in a subsequent case re- 
ferred to earlier and the Privy Council 
in Parsotim Thakur’s case, AIR 1931 PC 
143 had observed that the provisions of 
Order 41, Rule 27 were mandatory and 
therefore, the observations of the 
Supreme Court in the 1963 case cannot 
be said to be correct proposition of law. 
It is not open to me to say that the view 
propounded by the Supreme Court in the 
1963 case referred to above is not cor- 
rect. In the subsequent case, reported 
in 1965, the Supreme Court does not 
seem to have considered this case. That . 
apart, even the Supreme Court in this 
case has observed:— 


` “The omission to record the reason 
must be treated as a serious defect.” 
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However, after taking into consideration 
the use of the word ‘shall’ in Rule 27 (2), 
the Supreme Court was of the opinion 
that — “that by itself does not make it 
mandatory.” Apart from the controversy 
whether the provisions of Rule 27, O. 41, 
were mandatory or not, the special facts 
of this case would clearly prohibit the 
defendants-appellants to urge before this 
court that the permission given by the 
first appellate court to the plainti to lead 
additional evidence was illegal, for the 
simple reason that the learned Advocate 
for the appellants-defendants in that 
court had given his consent to the pro- 
duction of additional evidence. This 
point was also considered by the Supreme 
Court in the case referred to above 
wherein it was observed:— 


“On the principle laid down in Jagar- 
‘nath Pershad v. Hanuman Pershad, (1909) 
36 Ind App 221 (PC) that when addi- 
tional evidence was taken with assent of 
both sides or without objection at the 
time it was taken, it is not open to a 
party to complain of it later on, the ap- 
pellant cannot now be heard to say that 
the additional evidence was taken in this 
case in breach of the provisions of law.” 
It is not disputed that in the instant case, 
as observed by the learned District Judge, 
the learned Advocate for the defendants 
had given his consent to the production 
of the additional evidence in that court. 
When the learned Advocate for the plain- 
tiffs gave application to the learned Dis- 
trict Judge for permitting him to ex- 
amine plaintiff No. 2 who was present 
in court and who was unable to give his 
evidence at the time of the trial of the 
suit, the Advocate for the defendants did 
not object to the said application but on 
the contrary, gave his consent. I do not 
agree with Mr. Shah that the consent by 
the learned Advocate for the defendants 
“was given inadvertently and that it can- 
not bind the defendants. In my opinion, 
it cannot be said that the learned Advo- 
cate for the defendants did not know the 
legal position. The learned Advocate is 
presumed to know the provisions of R. 27, 
O. 41. If the learned Advocate did not 
choose to object to the additional evi- 
dence which was proposed to be tender- 
ed by the plaintiffs in the lower appel- 
late court and in fact gave his consent, 
it would not be open to the defendants 
in the second appeal to urge that the 
court was wrong in allowing the addi- 
tional evidence contrary to the provisions 
of Rule 27. As stated by the Supreme 
Court in the case referred to above. In 
the case of (1909) 36 Ind App 221 (PC) 
on which reliance was placed by the 
Supreme Court, it was observed by the 
Privy Council as under:— 

“On the argument of the appeal it 
was objected that the examination of the 
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three witnesses by the court of appeal 
was irregular; but it appears that, that 
examination was taken with the assent 
of both sides. It is not open, therefore, 

to anybody to complain of it now.” j 
In the light of the above decisions o 
the Supreme Court and the Privy Coun- 
cil in my opinion. it would not be open 
to the present appellants to object to the 
additional evidence which was recorded 
by the learned District Judge, for the 
simple reason that the learned Advocate 
for the defendants in that court had 
given his consent to do so. 

9-12. * á * + 


Appeal dismissed, 
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Amarsing Ratansing and another, 
Appellants v. Gosai Mohangir Somvargir 
and others, Respondents. 

Second Appeal No. 271 of 1965, D/- 
8-7-1971 against order of D. A. Desai, 
ae J. Baroda in Civil Appeal No. 345 
of 1963. 


- (A) Transfer of Property Act (1882), 
S. 122 — Document whether gift or wi 

— Where the executant of a document 
intended to convey and confer immediate 
title on a person subject to his right of 
residence for the life time and no right 
of revocation was reserved, the document 
is “gift” and not “wil?” — (X-Ref:— 
Deed — Construction), (Para 6) 


In order to determine the real nature 
of transaction, the Court has to look te 
the document itself and attendant circum-~ 
stances to the said document, if there 
are any. Whether an instrument is a 
testamentary instrument or a non-testa- 
mentary one will depend on the two 
tests, whether by the said instrument dis 
position takes effect during the life time 
of the executant of the instrument, -or 
whether it takes effect after his demise, 
and consequently whether it is revocable 
or not. In this connection, the Court 
has not to consider: merely the form of 
document but has to ascertain the real 
intention of the parties which is to be 
gathered from the words used in the 
document itself. AIR -1947: Bom 49 & 
ATR 1959 Pat 585, Rel. on, (Para 2] 


(B) Evidence Act (1872), S. 68 — 
Proof of Execution of document required 
by law to be attested. — The necessity of 
examining an attesting witness would 
arise only when a document which is rex 
quired by law to be attested is sought 
to be used in evidence and the execution 
thereof is questioned — (X-Ref:— Trans~ 
fer of Property Act (1882), S. 3). 
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Where plea of want of proper and 
Tegal attestment of the document in ques- 
tion was not raised in the written state- 
ment and nothing was brought out in 
cross-examination of the attesting wit- 
ness which would show that attestation 
was not made as required by Section 3, 
Transfer of Property Act and the defend- 
ant had admitted that such a document 
was in fact executed in favour of the 


plaintiff. it .could not be said that the 
document was not validly and legally 
attested, (Para 7) 


Cases Referred: Chronological Paras 


(1959) AIR 1959 Pat 585 (V 46)= 

ag PeR 505, Ramautar Singh 
Sm Ramsundari Kur 

(1957) ane 1957 Cal 631 (V 44), 
Promode Kumar Roy v. Sephalika 

_ Dutta : 

(1947) AIR 1947 Bom 49 (V 34)= 
48 Bom LR 586, Khushalchand 
Bhagchand v. Trimbak Ram- 
chandra , 

(1913) 40 Ind App 161 = ILR 35 
All 337 (PC). Brijraj Singh v, 
Sheodan Singh 2 

Mangaldas M. Shah, for Appellants; 

R. N. Purandare for N. V, Karlekar, for 

Respondents Nos, .1/1 to 1/12 and No. 2 


JUDGMENT:— In this appeal two 
questions arise, namely, the document, 
Ex. 45, under which the plaintiffs who 
are respondents Nos. 1 to.3 before me 

ed possession of the property from 
the defendants who are appellants Nos. 
i and 2 and respondent No. 3 before me, 
was in the nature of a gift deed or a 
will and. secondly. if it was a gift deed 
whether it was legally and validly attest- 

The said questions arise in the 
following circumstances: 


The plaintiffs filed a suit in the Court 
of Third Joint Civil Judge (J. D.) at 
Baroda being Regular Civil Suit No. 691 
of 1961 for recovery of the possession of 
a residential building bearing census No, 
Ba/4,409 situated at Siyabaug, Babajipura, 
Baroda from the defendants. They were 
claiming the title of the property under 
the deed of gift, Ex. 45, executed by one 
Bai Andar the widow of Rama Rayji 
executed on September 2, 1946. By the 
said gift the said Bai Andar gifted all her 
properties to the plaintiff No. 3 Bai 
Chanchal who happened to be her niece, 
being husband’s brother’s daughter, out 
of natural love and affection. It, was, 
however, admitted in the said gift deed 
that the said Bai Andar shall have a life 
interest in the suit building and on her 
demise the property was to be mutated 
in record of rights and all the Municipat 
and other taxes were to be paid by the 
plaintiff No, 3 who was authorised and 
directed to collect documents constituting 
title deeds to the property after the 
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demise of the said Bai Andar. On May 
2, 1961, the said Bai Andar expired, after 
her death the plaintiff No. 3 sold the 
suit property to plaintiffs Nos. 1 and 2 
on May 16, 1961 for a consideration of 
Rs. 1999/- and thus the plaintiffs Nos. 1 
and 2 became owners of the suit pro- 
perties. It was the case of the plaintiffs 
that the defendants Nos. 1 and 2 were 
distant relatives of said Bai Andar and 
they entered upon the suit premises on 
the pretext of performing funeral rights 
and obsequies after the death of Bai 
Andar. It was further alleged that the 
defendants Nos..1 and 2 picked up quarrel 
with plaintiff No. 3 and were trying to 
drive her out of the suit building. As 
the defendants continued to remain in 
wrongful possession of the suit property 
and as the defendant No. 3 was the ten- 
ant of one of the rooms of the said pro- 
perty, who were not willing to hand over 
the possession to the plaintiffs, a suit 
was filed for possession of property from 
the defendants and for mesne profits for 
the period of wrongful occupation of the 
property. The defendants Nos. 1 and 2 
resisted the suit contending, inter alia, 
that the said Bai Andar had executed the 
last will and testament on April 7, 1961, 
by which she revoked her all previous 
wills and bequeathed the suit property 
to defendants Nos. 1 and 2. It was speci- 
fically contended by the defendants that 
Ex. 45 though ostensibly a gift deed was 
in effect and substance a will which was, 
therefore, revoked by the last will and 
testament dated April 7, 1961 by the said 
Bai Andar. As the defendants Nos. 1 and 
2 had become the owners under the said 
will, the plaintiff No. 3 had no right to 
sell the property to plaintiffs Nos. 1 and 
2 and, therefore, they were not entitled 
to the relief for possession. On these 
pleadings the learned trial Judge raised 
issues and found that the plaintiff No. 2. 
had become absolute owner of the suit 
property under the gift deed of Septem- 
ber 2, 1946; and that the defendants have 
failed to prove that the said deceased Bai 
Andar had executed a last will and testa- 
ment on April 7, 1961, bequeathing the 
said property to the defendants Nos, 1 
and 2, and therefore, the plaintiffs were 
not entitled to recover the possession of 
the property. The defendants, therefore, 
being aggrieved with the said judgment 
and decree of the learned Civil Judge 
(J. D.) went in appeal before the learned 
District Judge, Baroda by their Civil 
Appeal No. 345 of 1963 which was also 
dismissed by him. The learned District 
Judge found that document, Ex, 45 was a 
deed of gift and nota testamentary instru- 
ment and as regards the document, Ex. 49 
which was alleged to be the last will of 
Bai Andar said to have been executed by 


her on April 7, 1961, the learned District 
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Judge found that Bai Andar had not ex- 
ecuted the said instrument by her free 
will and consent and in her sound dis- 
posing state of mind and the proof ten- 
dered by the defendants to prove the will 
was far from satisfactory and did not ap- 
peal to the conscience of the Court. In 
his view of the evidence, therefore, the 
learned District Judge found that the 
' will was not proved to the satisfaction 
of the Court. He, however, held that 
as the document, Ex. 45, was a deed of 
gift and not a will the title had also pas- 
sed to the plaintiff No. 3 who in term 
transferred the property by sale to plain- 
tiffs Nos. 1 and 2 and, therefore, the ap- 
peal owas dismissed. Being aggrieved 
with the said Judgment and decree, the 
defendants have come-to this Court by 
way of second appeal. — 


2. At the time of hearing of this 
appeal, Mr. M. M. Shah the learned ad- 
vocate, appearing on behalf of the appel- 
lants has raised two contentions, namely, 
(1). on the true construction and effect 
of document, Ex. 45, it was in nature of 
a testamentary instrument and that it 
was not a deed of gift, and (2) if it is 
found by the Court that the real nature 
of transaction was that. of a gift deed, 
it was not legally and validly attested. 
Mr. Shah the learned advocate for the 
pect pa? has submitted that by the 
document; Ex. 45, the transaction was not 
to be effective 4n praesenti’, but was 
to take effect on the demise of said Bai 
Andar as it was clear from three speaking 
circumstances, viz., (a) reservation of the 
life interest of Bai Andar in the said 
property. (b) right of use and enjoyment 
of the property by plaintiff No, 3 only 
after the demise of Bai Andar, and 
(c) the mutation in city survey “registers, 
payment of taxes by plaintiff No. 3 and 
handing over of documents constituting 
title only after the demise of Bai Andar. 
Now, it is settled position of law that in 
order to determine the real nature of 
transaction, we have to look to the docu- 
ment itself and attendant circumstances 
to the said document, if there are any. 
Whether an instrument is a testamentary 
instrument ora non-testamentary one 
will depend on the two well known tests, 
whether by the said instrument disposi- 
tion takes effect during the life time of 
the executant of the instrument or whe- 
ther it takes effect after his demise. and 
consequently whether it is revocable or 
not. In this connection, the Court has 
not to consider merely the form of docu- 
ment but has to ascertain the real inten- 


tion of the parties which is to- be gather-. 


ed from the words used in the document 
itself. The High Court. of Bombay in 
the matter of Khushalchand Bhagchand v, 
Trimbak Ramchandra, AIR 1947, Bom 49, 
laid down certain basic tests to be ap- 
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plied in order to determine the nature of 
instrument; whether it is a will or a deed 
of gift. In paragraph 3 of the said deci- 
sion it is observed:— 

“The question whether a certain 
document is a gift or a will depends not 
merely upon the form of the document, 
but upon the intention gathered from the 
words used in the document itself. The 
usual tests are the name by which the 
document is styled, the registration of it, 
the reservation of the power of revoca- 
tion and the. use of the present or future 
tense. All these are indications to find 
out the intention, taken singly or cu- 
mulatively. The mere reservation of a 
life estate does not necessarily indicate 
that the document is testamentary and 
that, therefore, the grant is revocable. 
Nor does the fact that the donor revoked 
it within a few months indicate that his 
intention was to make a will and not a 

. In construing a document the con- 
duct of the parties grape EEN to its ex- 
ecution should not be taken into con- 
sideration when there is no ambiguity in 


the words and expressions ‘used in the~- 


document. In the present case the docu- 
ment is styled “a deed of gift” and was 
executed and registered as such. It con- 
ferred on the donee, Ramchandra a com- 
plete and immediate title to the property 
subject to the right of the donor Chinta- 
man to enjoy. it during his lifetime. No 
power of revocation was expressly reserv~ 

The very fact that Chintaman pre- 
ferred to execute a deed of gift rather 
than - a will, which would have been 
easier and less expensive, indicates that 


his intention was to debar himself from . 


revoking it in case he were to change his 
mind in future. He did not want to. post- 
pone the ownership of Ramchandra till 
his death, though he wanted to provide 
for his own maintenance during his life~ 
time. Thus his obvious intention was to 
transfer to Ramchandra immediate owner- 
ship of the entire property subject to his 
own life estate. Thus the document 
clearly to-use the words of Lord Moulton 
in (1913) 40 Ind App 161 (PC) (p. 167):- 


‘Speaks from the date at which it 
was written, and not from a future date, 
namely, the death of the writer.’ ......... 


3. In paragraph 5 of the said deci« 
sion it has been observed as under:— 


“If the ownership is intended to be 
forthwith transferred, then the reserva- 
tion of a life estate does not prevent the 
passing of the title immediately. Hence 


the ownership of the land vested in Ram~ 


chandra immediately on the execution of 
the deed, though he could get possession 
of it only on Chintaman’s death, Having 
regard to all the circumstances I hold 
that the oema was a deed of gift and 


.not a will and that under Section 126, 


4972 
T. P, Act, it could not be revoked by 
Chintaman. It follows that the revoca- 
tion of the gift by Chintaman in 1928 
was ultra vires and ineffectual and his 
sale of the land to defendant 1 in 1932 
could not enure for her benefit after 
his death ..........c000. 


4. In Ramautar v. Sm. Ram- 
sundari Kur, AIR 1959 Pat 585, it has 
been beld by the High Court of Patna 
while considering the real nature of a 
document where one side was claiming it 
as a will and the another side was claim- 
ing as a composite document as a deed of 
gift and will The Court observed in 
paragraph 18 as under:— 


“The word “will” is widely known 
and used and it has a well understood 
significance as meaning a deposition 
which is to take effect on the death of a 
person. “Will” has been defined in Sec- 
tion 2 (h) of the Succession Act to mean 
the legal declaration of the intention cf 
a testator with respect to his property 
which he desires to be carried into effect 
after his death A will, therefore, is 
dependent upon the testator’s death for 
its vigour and effect. The principal test 
to be applied is. whether the deposition 
takes effect during the life time of the 
executant of the deed, or, whether it 
takes effect after his demise. There is 
no objection to one part of an instru- 
ment operating in praesenti as a deed and 
another in future as a will. Under Sec- 
tion 62 of the Succession Act a will is 
liable to be revoked or altered by the 
maker of it at any time when he is com- 
petent to dispose of his property by will. 
A testamentary intention, therefore, is 
ambulatory till death and a will is in its 
nature a revocable instrument, The mak- 
ing of a will is but the inception of it, 
and it does not take any effect till the 
death of the devisor, The two characteris- 
tics of a will, therefore, are: (i) that it 
must be intended to come into effect 


after the death of the testator; and 
(ii) that it must be revocable.” 
5. The position that emerges, 


therefore, is, that a document which is 
mainly intended to be operative immedia- 
tely and to be final and irrevocable is a 
non-testamentary instrument (as held by 
Calcutta High Court in AIR 1957 Cal 
631). 


6. Applying the twin tests to the 
document Ex. 45, what we find is that 
the said document is engrossed ona 
stamp-paper of the erstwhile State of 
Baroda and it was registered with the 
Registrar of documents on September 2, 
1946. By the said document, the suit 
property was given in gift to the plain- 
tiff No. 3, but the said deceased Bai 
Andar reserved a right to reside in the 
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said property till her lifetime. It was, 
therefore, further directed that the plain- 
tiff No. 3 and his heirs or assignees were 
entitled to useʻand enjoy and to transfer 
the same by mortgage, sale, gift or other- 
wise after her death and at that time the 
other heirs of the executant would have 
no relation or concern with it. The 
plaintiff No. 3 was further directed to 
mutate the suit property in the Munici- 
pal office after her death and the plain- 
tiff No. 2 should pay the taxes there- 
after. On these conditions the suit pro- 
perty was given in gift to the plaintiff 
No. 3 and in spite of this document, if any 
heir or person claiming interest caused 
any obstruction or raise any objection, 
the executant would at her cost and ex- 
pense remove the said objection or ob- 
struction. It was further directed that 
the documents constituting title in res- 
pect of the said property’ were to be col- 
lected by the plaintiff No. 3 after the 
death of Bai Andar., On considering the 
above gist of the document, it is very 
clear that the deceased Bai Andar in- 
tended to convey and confer the title on 
plaintiff No. 3 immediately subject to her 
right of residence for the lifetime. It 
was. therefore, nothing more than re- 
servation of life interest in the property. 
The mere fact of reservation of life in- 
terest in property would not convert a 
deed of gift into a testamentary instru- 
ment. The other test, viz.. there is any 
right of reservation, impliedly or express- 
ly, for revocation of an instrument, I 
have been able to find none and Mr, Shah 
has not been able to point out any re- 
levant provision in the document, Ex. 45, 
from which it could be suggested, re- 
motely, that there was an intention to 
reserve the right of revocation. It was, 
however, contended by Mr. Shah that if 
it is held that this is a will, then 
right of revocation is implicit in it. I 
am of the opinion that the last conten- 
tion does not reserve any consideration 
because in order to determine that the 
instrument is a testamentary instrument, 
the various tests as suggested by the High 
Court of Bombay, AIR 1947 Bom 49, 
should be satisfied and the two main 
tests were, whether the arrangement was 
to be effective in praesenti and whether 
there is any right of revocation express 
or implied. On both these tests Mr. Shah 
has not been able to satisfy me that the 
document, Ex. 45, was in nature of a will. 
I am. therefore, of opinion that both the 
learned Judges were right in holding that 
the document, Ex. 45. was not a will but 
a deed of gift. 


7. The second contention of Mr. 
Shah that even if it is assumed that Ex. 
45 is a deed of gift, it was not validly 
and legally attested also should be re- 
jected. In the first place, in the written 
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statement the defendants have not raised 
this plea of want of proper and legal 
attestment of the document in question. 
No issue has been raised by the trial 
Court, secondly no material has been 
brought out in cross-examination of the 
attesting witness which would show -that 
the attestation was not legal and proper. 
I have been taken through the evidence 
of attesting witness and I have not been 
able to find any material from which it 
could be said that the attestation by the 
witnesses was not made as required by 
Section 3 of the Transfer of Property Act. 
On the contrary the evidence of the 
attesting witness Chandulal Bapalal, Ex. 
41, shows that the persons signing on 
behalf of the executant as well as the 
other attesting witness, viz, Chimanlal 
Shyamlal, had put their signatures in his 
presence. The other attesting witness 
Chimanlal Shyamlal has died and there- 
fore, it was not possible for the plaintiffs 
to examine him. In the cross-examina- 
tion nothing has been brought out which 
would show that the attestation was not 
according to the law. Both the Courts 
below have also found that the document 
was attested and executed. The learned 
trial Judge has further found from the 
evidence that the defendant No, 1 has 
admitted in his cross-examination that 
he knew that Bai Andar had made a will 
in favour of plaintiff No. 3 and, there- 
fore, apart from the question; whether 
the nature of document was a gift or a 


will, it was found by the Court that the ` 


deceased Bai Andar had executed the 
document. According to Section 68 of 
the Evidence Act the necessity of ex- 
amining an attesting witness would 
arise only when a document which is re- 
quired by law to be attested is -sought 
to be used in evidence and the execu- 
tion thereof is questioned. Here, it has 
been found by the learned trial Judge 
that the defendant No, 3 had admitted 
that such a document was in fact ex- 
ecuted in favour of plaintiff No. 3. In 
that view of -the matter, therefore, the 
second contention of Mr. Shah should 


8. The result is, that this appeal 
fails and should be deissen with costs. 
Appeal dismissed, 
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Fulabhai v. K. D. T. M. Committee 
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(A) Gujarat Agricultural Produce 
Markets Act (20 of 1964), S, 6—Exercise 
of power conferred by a statute cannot 
be objected to on vague grounds in the 
absence of plea that such exercise was 
a fraud upon the law — (X-Ref:— Sec- 
tion 7). AIR 1956 Bom 21, Followed. 

(Para 16) 

Held, (i) as there was no plea cf 
fraud. the notifications issued under 
Bombay Agricultural Produce Markets 
Act (22 of 1939) (repealed by the Act) 
declaring Kaira District Market-Area, 
Market-Yard and Market-Proper for sale 
and purchase of tobacco could not be 
challenged on the ground that the noti- 
fied market area was very wide. 

(Para 16) 
_ (ii) Since the scheme of the Central 
Excises and Salt Act and the Act are 
different there is no question of the 
scheme of the Bombay Act or the Gujarat 
Act becoming unworkable because of the 
provisions of the Central Act and the 
rules framed thereunder. (Para 14) 

(iii) It cannot be said that in the ab- 
sence of the location of a market by the 
market committee the Act does not 

operate in the market-area so declared. 
(Para 17) 

(B) Gujarat Agricultural Produce 
Markets Act (20 of 1$64), S. 60 — Licence 
and Market fees charged by the Kaira 
District Tobacco Market Committee under 
its bye-laws and the rules framed under 
the Act are validly charged for services 
rendered by it notwithstanding that 
under S. 34 a portion of its fund may be 
utilized for aiding other badies — (X- 
Ref:— Section 34) — (X-Ref:— Gujarat 
Agricultural Produce Markets ` Rules 
(1965), R. 48) — (X-Ref:— Rule 57). Case 
law discussed. (Paras 20, 23, 24, 25) 

: (C) Gujarat Agricultural Produce 
Markets Rules (1965), R. 58 — Rules 58 
and 59 are not ultra vires rule making 
power — (X-Ref:— Rule 59) — (X-Ref: 
Gujarat Agricultural Produce Markets Act 
(20 of 1964), S. 59) — (K-Ref:-— Sec. 60) 
— (X-Ref:— Section 28, Proviso) —— (X- 
Ref:— Section 27) — (X-Ref:— Constitu- 
tion of India, Art. 19 (1) (g)) — (X-Ref: 
— Article 31). (Para 26) 

Bye-laws 21, 24, 57 and 32 of the 
Kaira District Tobacco Market Committee, 
Forms 2, 6. 8 and 9 and conditions Nos. 
3, 5, 10 and 18 of the licence are not 
ultra vires the powers of the Market 
Committee. Neither they amount to un- 
reasonable restrictions to carry on trade 
nor are they violative of Art. 31 of the 
Constitution. (Para 28) 

In view of Section 27 (2) the Com- 
mittee can prescribe terms and condi- 
tions of licence by making bye-laws under 
Section 60. So it can lay down that the 
different licensees should collect the 
market fee from the different sellers, 
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Though under proviso to Section 28 it 
has power to appoint agent for collecting 
market fee it is not obligatory on it to 
appoint agents. The fact that the market 
fees are collected. under the bye-laws 
through the licensees does not mean that 
such licensees become agents of the Com- 
mittee as contemplated by proviso to Sec- 
tion 28. Thus, the bye-laws, the rules 
and the sections are all part of a cor- 
related scheme for collecting the market 
fee and utilization thereof ultimately for 
the benefit of agricultural producers. 
i (Para 26) 
(D) Gujarat Agricultural Produce 
Markets Act (20 of 1964), S. 35 — Pro- 
hibition as to recovery of trade allow- 
ances in S. 35 forms part of the machi- 
nery for regulation of buying and selling 
agricultural produce — It is not unrea- 
sonable restriction within Art. 19 (1) (g) 
of the Constitution — (X-Ref:— Con- 
stitution of India, Art. 19 (1) (g)). 
ara 29) 
(E) Gujarat Agricultural Produce 
Markets Rules (1965), R. 48, Explanation 
— Explanation is not ultra vires the rule 
making power — It is merely a safeguard 
against the possible evasion of the re- 
gulatory provisions regarding the market- 
ing of agricultural produce — (X-Ref:— 
Gujarat Agricultural Produce Markets Act 
(20 of 1964), S. 59). (Para 30) 


(Œ) Gujarat Agricultural Produce 

. Markets Act (20 of 1964), S. 6 — Sec- 
tions 6, 8, 27 and 28 are not void on the 
ground of excessive delegation of power 
~~ The guide lines subject to which power 
under the sections is to be exercised are 
laid down im the sections — (X-Ref:— 
Section 8) — (X-Ref:— Section 27) — 
(X-Ref:— Section 28) — (X-Ref:— Con- 
stitution of India, Art. 245). 

(Paras 31, 32) 
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DIVAN, J.:— In both these petitions 
though the petitioners are different, the 
provisions of the Rules and the bye-laws 
framed under the Gujarat Agricultural 
Produce Markets Act, 1963 (hereinafter 
referred to as “the Act”) have been chal- 
lenged by the respective petitioners. The 
rules in both the petitions are in connec- 
tion with the bye-laws of the Kaira Dis- 
trict Tobacco Market Committee, Anand 
and in connection with the market area, 
the principal market year and the market 
proper set up for the purpose of con- 
trolling trade in tobacco in Kaira Dis- 
trict these challenges have been made. 

2. The petitioners in Special Civil 
Application No. 460 of 1969 state that 
petitioners Nos. 1, 2 and 3 are dealers 


in tobacco. Petitioner No. 1 purchases 
its toba¢co from agriculturists and/or 
other dealers in tobacco and/or from 


through brokers or commision agents and 
petitioners Nos, 2 and 3 are commission 
agents and brokers. Petitioner Nos, 4 
and 5 claim to be agriculturists and to- 
bacco growers. On November 2, 1939 
the Legislature of the Province of Bom- 
bay enacted an Act called the Bombay 
Agricultural Produce Markets Act. 1939 
(hereinafter referred to as ‘the Bombay 
Act”) to provide for better regulation 
of buying and selling -of agricultural pro- 
duce and the establishment of markets 
for agricultural produce in the province 
of Bombay. Subsequent to the enact- 
ment of the Bombay Act, Sections 4-A, 
5-A, 5-AA and 5-BB and Sections 18-A 
to 18-C, 21-A, 21-B and 29-A were added 
in the Bombay Act. Pursuant to the 
powers vested in the Provincial Govern~ 
ment in that behalf under the Bombay 
Act, Rules were framed by the Provincial 
Government in 1941 and thereafter in 
1960 the Commissioner, Ahmedabad Divi- 
sion, declared that with effect from 15th 
February 1960 the area of Kaira District 
was to be the market area for the pur- 
poses of the Bombay Act in respect of 
purchase and sale of tobacco. That noti- 
fication was issued on 9th February 1960. 
Thereafter a further notification was 
issued on October 18, 1960 mentioning 
that the localities mentioned in the noti- 
fication were to be the market yard for 
the market area of Kaira District and 
by another notification dated October 18, 
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1960 the Commissioner concerned fur- 
ther notified that the area within the 
limits of Anand Municipality was to be 
the market proper in the market area of 

District: It is by virtue of these 
three notifications that in 1960 first the 
market area of the entire Kaira District 
was set up as the market area for pur- 
chase and sale of tobacco and the market 
yard was set up at Anand and the market 
proper was set up conterminus with the 
limits of Anand Municipality. 


3. The Bombay Act of 1939 was 
repealed by the Gujarat Agricultural 
Produce Markets Act, 1963 (hereinafter 
referred to-.as “the Gujarat Act”) and 
in exercise of the powers conferred upon 
it by Section 59 of the Gujarat Act the 
Government of Gujarat framed Rules 
called ‘the Gujarat Agricultural Produce 
Market Rules, 1965 (hereinafter referred 
to as “the Gujarat Rules,”). Thereafter 
the first respondent-Market Committee 
has framed appropriate bye-laws.as well. 
In Special Civil Application No. 460 of 


11969 the petitioners have challenged some: 


of the provisions of the Act as well as 
the Rules and we will later on set out 
seriatim the different contentions urged 
on behalf of the petitioners ‘regarding 
those challenges. - 


In Special Civil Application No. © 


4. 
11242 of 1969 the petitioners are three 


different partnership firms and all these- 


partnership firms have their offices at 
Chikhodra village in Anand Taluka of 
Kaira District. The averments set out 
in this Special Civil Application are on 
the same lines as the averments in Special 
Civil Application No. 460 of 1969 and 
the challenges are also on the same 
grounds. The three petitioners-firms in 
this Special Civil Application are dealers 


in tobacco and all the male partners of. 


the different petitioner-firms claim to. be 
agriculturists and tobacco growers, Since 


the challenges to the sections and the rules- 


and the bye-laws in the two petitions are 
on the same lines, we will dispose of 
both these Special Civil Applications by 
this ag judgment, 

5. Mr. V. B. Patel ‘appearing | on 
behalf of the petitioners in both the 
Special Civil Applications contended as 
follows:— 


(1) That the area declared as market 
area, market proper and market yard is 
so wide that the sale and purchase of 
tobacco cannot be controlled and, there- 
fore, the notifications declaring such areas 
„are invalid. It is also contended under 
this head that the market committee has 
not located the market and, therefore, 
the Act Le. the Gujarat Act does not 
operate in this market area, 


Gy Bye-laws dealing with- the market 
and licence fee are void as the levy 
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A.L R, 
thereof is beyond the power of the Mar- 
ket committee inasmuch as there is no 
quid pro quo of sufficient quid pro quo 
for the services rendered by the Market 
Committee and the funds are permitted 
to be used for aiding other bodies under 
the provisions of Section 34 of the 
Gujarat Act. 

(3) This donian. ya divided into 
two major sub-heads, (a) Rules 58 
and 59 of the Gujarat N a are ultra 
vires the rule making power and they 
over-reach Section 28. In this connection 
it was ‘contended that the word ‘agent’ 
must be given the. ordinary meaning and 
that if the acceptance of a particular con- 
tract is under compulsion, no contract at 
all can be said to be created and if agency 
for the purpose of collection of market 
fee is constituted by compulsion, then 
there cannot be said to be any agency and 


` hence Rules 58 and 59 are ultra vires, 


It was further contended under this sub- 
head that the mere expediency of saving 
money or a more convenient mode of col- 
lection of market. fee was not a relevant 
factor while considering the rule making 
power in this connection. 


(b) Relevant bye-laws of the res- 


pondent-Market committee are also chal- 
lenged on the same grounds as the pro- 


visions of Rules 58 and 59 of the Gujarat , 


Rules. 

(4) Bye-laws 21, 24.-57 and 32, Forms 
5. 6, 8 and 9 and conditions Nos. 3. 5, 
10\ and 18 of the licence are all ultra 
vires the powers of the Market Com- 
mittee and are not’ binding on the peti- 
tioners. It was contended in this con- 
nection that these bye-laws, forms and 


conditions operate as unreasonable res- 


‘trictions to carry on trade and are, 


‘obnoxious to Art. 19 (1) (g) and are also 


violative of Art, 31 of the Constitution. 
(5) Section 34 ig a colourable exer- 


cise of legislative power. It was contend~ 


ed that the Legislature cannot provide for 
use of the money for purposes of a body 
other than the respondent-Market Com-~ 
mittee or any Market Committee other 
evs the one which collects the market 
‘ees 
nection that Sections 34 and 35 are both 
beyond the legislative subject-matter and 
are ultra vires. the State Legislature be- 
cause the entry relating to contracts ọc- 
cupied the field so far as the Central 
Legislature is concerned and these pro- 
visions’ were not regulatory but were pro- 
hibitory in nature and amounted to un- 
reasonable restrictions. 


(6) Explanation to sub-rule (1) of 


R. 48° and bye-law 2(9) were ultra vires. 


the rule making authority and void and 
it was contended in this connection that 
the vice lies in the fact that the levy is 
charged before the leviable event occura 


-It was also contended in this con-- 
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and, therefore. it was repugnant to the 
scheme of the Act. 

(7) Sections 27, 28, 6 and 8 are void 
on the ground of excessive delegation in- 
asmuch as these sections confer arbitrary 
power on the delegate without providing 
guidance and restraints subject to which 
the delegate has to prescribe fee. _ 

(8) Transactions between the traders 
are beyond the scope of the Act. 


6. It may be stated at the com- 
mencement of considerations of these dif- 
ferent contentions that each of these con- 
tentions is supported by appropriate aver- 
ments in the petition or in the affidavits 
filed on behalf of the petitioners in these 
proceedings, 


7. Before we go on to consider the 
contentions it is necessary to set out cer- 
tain prominent provisions of the Gujarat 
Act and the Gujarat Rules. As the title 
of the Act shows, the Gujarat Act is an 
Act to consolidate and amend the law 
relating to the regulation of -buying and 


selling of agricultural produce and the 


establishment of markets for agricultural 
produce in the Bea of Gujarat. At this 
gtage we may also point out that entry 
No. "28 in List I Le. State List in the 
Seventh Schedule of. the Constitution is 
"Markets and fairs” and under Arti- 
cle 246 (3), subject to Cls. (1) and (2) of 
Art. 246, the Legislature of any State 
has exclusive power to make laws for 
such State or any part thereof with res- 
to any of the matters. enumerated 

List II in the Seventh Schedule and 
thus the State Legislature had the ex- 
clusive power to make laws for the State 
of Gujarat in connection with markets 
and fairs. Deriving power from Arti- 
cle’ 246 (3) read with Entry 28 in the 
Seventh Schedule the State of Gujarat 
‘has enacted this legislation and the legis- 
lation is for regulating buying and selling 
of agricultural produce and the establish- 
ment of markets for agricultural produce. 
Under Section 2 (i) of the Gujarat Act, 
“agricultural produce’ means pro- 
duce, whether processed or not, of agri- 
culture. horticulture and animal hus- 
bandry, specified in the schedule. .The 
terms “market.” “Market proper” and 
“market area” mean respectively market, 
market proper and market area declared 
or deemed to be declared so under the 
provisions of the Act. Section 6 em- 
powers the Director of Agricultural 
Marketing and Rural Finance, Gujarat 
State to declare any areas specified in the 
notification to be a market area for ‘the 
purposes of the Act in respect of all or 
any of the kinds of agricultural produce 
specified in the notification and under 
Section 7 (1) for each market area, there 
- ghall be a market which shall consist of 


“ome principal market yard, sub-market 


1972 Gui/é V G—28 


Fulabhaf v. K, D. T. M. Committee (Divan J.) 


[Prs. 5-7] Guaj. 81 


yards, if any and all markets proper as 
notified under sub-sections (2) and (3) of 
that section. The Director has been em- 
powered under Section 7 (2) to declare 
by notification in the Official Gazette 
any enclosure, building or locality in 
any market area to be a principal mar- 
ket yard and any other enclosure, build- 
ing or locality to be a sub-market yard. 
Under Section 7 (3) whenever the Dir- 
ector declares for any market area, the 
principal market yard or a sub-market 
yard, he shall simultaneously declare, by 
notification in the Official Gazette, an 
area within such distance of the prin- 
cipal market yard. or sub-market yard, 


-as the case may be, as he thinks fit. to 


be a market proper. Under Section 8 
of the Gujarat Act, no person shall 
operate in the market area or any part 
thereof except under and in accordance 
with the conditions of a licence granted 
under the Act. One of the results of 
the declaration of the market area as 
under Section 6 (2) is that notwithstand- 
ing anything contained in any law for 
the time being in force, from the date 
on which any area is declared to be 
a market area under sub-section (1), no 
place in the said area shall be used for 
the purchase or sale of any agricultu- 
ral produce specified in the notification 
except in accordance with the provisions 
of the Act and under sub-section (3), 
nothing in sub-section (2) shall aad to 
the purchase or sale of any such agri- 
cultural produce, if its producer is him- 
self its seller and the purchaser pur- 
chases it for his own private consump- 
tion Under Section 9. for every mar- 
ket area the Director has to establish 
a market committee and the exceptions 
set out in sub-sections (2) and (3) of 
Section 9 have no bearing on the con- 
troversy arising in the present case and, 
therefore. we do not refer to the same. 
Section 27 (1) lays down that on the 
establishment of a market, the market 
Committee may, subject to rules made 
in that- behalf, grant or renew a gene- 
ral liçence or a special licence for the 
purpose of any specific transaction or 
transactions to a trader, general com- 
mission agent, broker, weighman, surve- 
yor, warehouseman or any person to 
operate in the market area or part there- 
of, or after recording its reasons there- 
fore, refuse to grant or renew any such 
licence. Power has also been given to 
the Market Committee to suspend or 
cancel a licence after following proper 
procedure and for reasons to be record- 
ed in writing. Section 28 empowers the 


Market Committee, subject to the pro- 


visions of the rules and the maxima and 
minima from time -to time prescribed, 
to levy and collect fees on the agricul- 
tural. produce- bought or sold in the mar- 
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ket area and the proviso to Section 28 
states that the- fees so levied may be 
collected by the Market Committee 
through such agents as it may appoint 
Under Section 30 power has been con- 
ferred upon the Chairman, Vice-Chair- 
man or Secretary of the Market Com- 
mittee or any other member, officer or 
servant authorised by the ee in 
this bebalf to evict summarily from the 
market any person found to: be operat- 
ing in the market area without holding 
a valid licence and such eviction is to 
be without prejudice to any punishment 
to which the person evicted may be lia- 
ble under the Act. Under Section 32, 
all moneys received by a Market Com- 
mittee be paid into a fund to 
be called “the Market Committee Fund” 
and all expenditure incurred by the 
Market Committee under or for the pur- 
poses of the Act has to be defrayed out 
of the said fund. Any surplus remain- 
ing with the .Market Committee after 
such expenditure has been met has to 
be invested in such manner as may be 
prescribed in this behalf. Section 33 
lays down the purposes for which the 
fund is to be expended and what has 
been attacked is clause (9) laying down 
payment of contribution to the State 
Agricultural Produce Markets Fund. Sec- 
tion 34 lays down that there shall be 
established a fund called the State Agri- 
cultural Produce Markets Fund which 
is to consist of the payments made into 
it under sub-section (2) of that Section 
and such other sums which may under 
this Act be credited thereto, and -which 
shall unless otherwise provided in the 
Act, be utilised for subsidising a mar- 
ket committee for the development of 
a market or for subsidising market com- 
mittees whose financial position makes 
it impossible for them to employ a suffi- 
cient number of officers and servants 
for the discharge of their functions under 
- the Act or for discharging any liability 
vesting. in the State Government under 
Section 53. Section 34 (2) provides that 
all market committees shall pay to the 
State Agricultural Produce Markets Fund 
every year such. contribution on such 
date and in such manner as may be 
prescribed and the State Government 
has to contribute to the said Fund every 
year a sum which shall be equal to the 
total amount of contributions under 
clause (a) from all market committees. 


The State Fund has to be 
kept in the custody of, and has to be 
administered by the Director of Agri- 
cultural Marketing and Rural Finance in 
‘such manner as may be prescribed. 
Under Section 35 no person shall make 
or recover any trade allowance, other 
than an allowance prescribed by rules 
or bye-laws made under the Act, in 
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any market area in any transaction in 
respect of agricultural produce specified 
in respect of the market area under the 
provisions of the Act and no civil court 
shall, in any suit or proceeding aris- 
ing out of any such transaction, take 
into consideration or recognise any trade 
allowance not so prescribed. The ex- 
planation to Section 35 mentions tha 
every deduction other than a deduction 


.on account of deviation from sample 


when the purchase is made by sample, 
or on account of a deviation from stand- 
ard when the purchase is made by refer- 
ence to a known standard, or on account 
of a difference between the actual weight 
of the container and the standard 
weight, shall be regarded as a trade 
allowance for the purposes of this sec- 
tion. Section 59 confers the power to 
make rules on the State Government and 
such rules may be either general or spe- 
cial for any market area or market 
areas and they are to be made for the 
purposes of carrying out the provisions 
of the Act. Section 60 confers power 
on the market committee in respect of 
the market area and agricultural pro- - 
duce for which it is established, to 
make by-laws, not inconsistent with the 
Act and the rules made thereunder, for 
the regulation of business and the con- 
ditions of trading in the market area 
for any other matters as may be pres- 
cribed and the proviso lays down that neo 
such bye-law shall be valid until it ig re~ 
gistered under- the Act. Such registra- 
tion under the provisions of Section 60 
is-to be made with the Director of Agri- 
cultural Marketing and Rural Finance, 
The other provisions of the Act are. not 


material for the purpose of this judg- 
ment. 
8.- Acting in exercise of . the 


powers conferred by Section 59 of the 
Gujarat Act, the Gujarat Government 
made the Gujarat Agricultural Produce 
Markets Rules, 1965. Rules which are 
relevant for the purpose of this judg- 
ment are as follows, 

Rule 48 provides for market- fees 
and lays down that the market com- 
mittee shall levy and collect fees on 
agricultural produce bought or sold in 
the market area at such rate as may be 
specified In the bye-laws subject to the 
minima and maxima laid down in the 
rule. So far as the rates levied ad valo~ 
rem are concerned, they are not to be 
less than 5 paise and not to be more 
than 40 paise per hundred rupees. ‘The 
explanation to clause (1) of Rule 48 
lays down that for the purposes of this 
rule a sale of agricultural produce shal 
be deemed to have taken place in mar- 
ket area if it has been weighed or mea- 
sured or surveyed or delivered in case 
of cattle in the market area for the 
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purpose of sale, notwithstanding the fact 
that the property in the agricultural 
produce has by reason of such sale 
passed to a person in a place outside 
the market area. Under the second pro- 
viso to sub-rule (2) of Rule 48 no fee 
shall be payable on a sale or purchase 
to which sub-section (3) of Section 6 
applies, meaning thereby to a sale by 
an agricultural producer to a pur 

purchasing the produce for his own pri- 


vate consumption. Rule 49 provides for. 


recovery of fees and lays down that 

fees on agricultural produce shall be 
payable as soon as it is brought into 
the principal market yard or sub-mar- 
ket yard or market proper or market 
area as may be specified in the bye-laws, 
provided that the fees so paid shall be 
refunded on production of sufficient proof 
that such produce was not sold -within 
the limits of the market area. The re- 
maining provisions of Rule 49 are not 


material for this judgment. Under R, 50- 


a receipt duly signed by the person 
authorised by the market committee has 
to be granted to every person in res- 
pect of fees collected from him. under 
these rules or the bye-laws. Rule 54 
lays down that all agricultural produce 
arriving into the market shall be brought 
into the principal market yard or sub- 
market-yard in the ist instance and shall 
. not be bought or sold at any place out- 
side such yards, provided that ginned 
cotton, husked paddy, groundnut seeds 
and split pulses may be sold anywhere 
In the market area in acco ce with 
the provisions of bye-laws and details 
of all agricultural produce resold in 
wholesale in the market area have to be 
reported to the market committee under 
clause (2) of Rule 54 Rule 57 pres- 
cribes the maximum fees for licences to 
be issued by the market committee to a 
broker, weighman, measurer, Hamal, 
Surveyor, warehouseman, carting agent 
and clearing agent. Provisions have also 
been made in Rule 56 for issuing licen- 
ces to traders and general commission 
agents carrying on their respective busi- 
mess in the agricultural produce in ques- 
tion in the market area or any part 
thereof. The maximum licence fee which 
can be charged to a licenced trader or 
a general commission agent is Rs. 200/-. 
Under Rule 58 every trader, general 
commission agent, broker, weighman, 
measurer and surveyor licensed under 
these rules has to keep such books in 
such form and render such periodical 
returns and at such time and in such 
form as the market committee may from 
time to time direct and has to collect 
fees and render such assistance in the 
prevention of the evasion of fees due 
under the Act, these rules and bye-laws 
and in the prevention of the breach of 
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the rules and bye-laws as may be re- 
quired by the market committee. There 
is also a provision in the rules for re- 
quiring the traders, general commission 
agents and brokers to sumbit for exami- 
nation in the office of the market com- 
mittee, and to allow the inspection of 
their account books, ledger etc. on de- 
mand by the chairman, vice-chairman or 
Secretary of the market committee or 
any other officer or servant of the mar- 
ket committee when so authorised by 
the chairman or secretary. The rules 
also provide for appropriate weights and 
measures and standard weights and mea- 
sures and inspection of weights and mea- 
sures. The remaining rules do not re- 
quire consideration for the purpose of 
this judgment. 


9. ` The first respondent-market 
committee has made the bye-laws for 
the purposes of the Act under Section 60. 
Bye-law 20 lays down that market fee 
at the rate of 25 p. per hundred rupees 
on tobacco bought and sold or brought 
within the market area in question has - 
to be paid. Bye-law 21 lays down the. 
procedure for recovery of market fee 
and clause (1) of bye-law 21 states that 
as soon as tobacco is bought or sold 
within the limits of the market area, the 
owners of the tobacco become liable to 
pay the market fee at the rates men- 
tioned in bye-law 20. Clause (3) of bye- 
law 21 Jays down that if in a particular 
transaction a commission agent or bro- 
ker has been engaged, then the market 
fee is to be recovered from such com- 
mission agent or broker and/or from the 
purchaser of the tobacco and the res- 
ponsibility of paying the market fee to 
the market committee is on such com- 
mission agent or broker or purchaser of 
the tobacco. Clause (4) lays down that 
at the time of paying the price of the 
tobacco to the seller of the owner of 
the tobacco the market fee may be 
deducted by the commission agent or 
the broker or the purchaser. 


10. Bye-law 24 lays down the 
provisions for different types of licence- 
holders and the seller has also to ob- 
serve certain rules at the time of effect- 
ing sale. One of the requirements is- 
that if he does not wish to sell the 
goods, then he has to get a note to that 
effect made by the market committee 
Bye-law 39 provides for inspection of 
when such tobacco has been 
brought into the principal market yard 
or market proper or market area. Bye- 
law 42 provides for the control and re- 
gulation of traffic, vehicles etc, and for 
the regulation of movements of tobacco 
in the principal market yard or sub- 
market yard and powers have been 
given under that bye-law to the Chair~ 


+ 
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man, Vice-Chairman, Secretary or to 
the authorised member or official of the 
market committee to regulate the traffic 
in goods as well as in vehicles. The 
forms prescribed by the bye-laws lay 
down for the supply of different types 
of information by the licence-holders 
being either the general commission 
agents or licensed traders and form 
No. 8 prescribes the form in which the 
information has to be given regarding 
the account of weight and quantity sold 
and the price. Conditions of licence have 
been laid down and condition No. 5 pres- 
cribes that whenever the market com- 
mittee requires any information the 
licence-holder is bound to furnish that 
information and has to submit his books 
of account at such place as the com- 
mittee may demand. That has to be 
done for the information of the market 
committee. The conditions also require 
the licence-holder not to carry on any 
trade with a non-licence holder in con- 
nection with products of tobacco, and 
require him to -help the market com- 
mittee in enforcing the provisions of the 
Act, the rules and the bye-laws in con- 
nection with the market committee and 
to be helpful to the market committee 
in preventing breaches of the sections, 
the rules and the bye-laws, 


11. In order to deal with the chal- 
lenge to these provisions it is import- 
ant to bear in mind the distinction be- 
tween “market area” “market proper” 
‘principal or sub-market yard” and 
“market”. The market area is out of 
all these geographical areas the largest 
entity and the market committee - under 
the Act and the rules made thereunder 
has the power to regulate transactions of 
purchase and sale of tobacco throughout 
the market area and no person can ope- 
rate in the market area in connection 
with this particular commodity of tobac- 
co except in accordance with the licence 
granted to him. At the same time, it 
must be borne ‘in mind that the opera- 
tion means action as a trader, commis- 
sion agent.. broker, weighman, surveyor 
etc. as contemplated by the rules and 
the bye-laws. In the market area the 
principal market yard or sub-market 
yards as the case may be have to be 
notified by appropriate notification and 
appurtenant to each principal or sub- 
market yard an area called “market 
Lahde which is a slightly larger area 
or the sub-market yards as the case may 
be together with the appurtenant mar- 
ket proper constitute a market. Thus 
there is a clear distinction between 
“market area” and “market”. This dis- 
tinction between “market” and “market 
area” has to be constantly borne in mind 
in order to understand properly the pro- 


also to be notified. The principal - 
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visions of the Act, the rules and the 
bye-laws and what the Legislature has 
sought. to do, in the instant case, 


12. Subba Rao, J. (as he then 
was) in Arunachala Nadar v. State of 
Madras, AIR 1959 SC 300, has in para~ 
graph 6 pointed out the historical back 
ground of such legislation for regulating 
marketing of agricultural produce and he 
hag stated that marketing legislation is 
now a well-settled feature of all com~ 
mercial countries. The object of such 
legislation is to protect the producers of 
commercial crops from being exploited 
by the middlemen and profiteers and to 
enable them to secure a fair return for 
their produce. He has also pointed out 
how the Royal Commission on Agricul- 


quiry Committee, the All 
Credit “and Survey Committee etc, and 
also the Expert Committee appointed by, ` 
the Government of Madras had made re~ 
commendations for legislation on these 
lines and so far as tobacco trade is 
concerned, it may be pointed out that 
the notifications issued in 1960 were in 
pursuance of the Report of the Expert 
Committee on the review of the Bombay 
Agricultural Produce Markets Act. 1939 
That Committee was set up by the 
Government of Bombay by its resolution 
‘af June 22, 1955. It was in pursuanca 
of the report of that Expert Committee 
that regulation of marketing of tobacco 
which was one of the major cash crops 
under the Act was taken in hand and 
the market yard and market proper at 
Anand were notified in 1960 under tha 
Bombay Act of 1939. - 


13. In paragraph 14 of the peti- 
tion. the petitioners have stated that the 
authority issuing the Notifications de= 
claring the areas to be the market area, 
market proper and market-yard has act- 
ed without applying its mind ‘properly, 
arbitrarily and so unreasonably that the 
sale and purchase of the regulated pro- 
duce cannot. be controlled by the mam 
ket committee. The petitioners contend- 
ed that this is apparent from the No- 
tifications annexed to the petition and 
collectively marked annexure “A”. Ac. 
cording to the petitioners, the decla- 
rations made by the said notifications 
are manifestly unreasonable and more 
so in case of produce like tobacco. 
According to the petitioners, such 
declarations are totally misconcelv- 
ed and wholly inappropriate, The 
petitioners, therefore, contend that 
the said notifications were Dle- 
gal, ineffective and unenforceable. The 
petitioners contended that Kaira District 
consists of 10 Talukas, each consisting 


of a number of villages; and the total 
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area of the District is 6788 Sq. Kilome- 
ters. Mr. V, B. Patel, on behalf of the 
petitioners, also drew our attention to 
various rules laid down by the Central 
Government under the Central Excises 
and Salt Act, 1944; and these Rules are 
called the Central Excise Rules, 1944 
Under the rules laid down in Chapter IV 
of the Central Excise Rules, 1944, spe- 
cial obligations have been laid down on 
growers of tobacco and those who store 
tobacco; and certain registers and books 
have to be maintained as laid down in 
those Rules; and it was contended that 
if the Central Excise Rules have to be 
complied with, then the Scheme of the 
market-area, market-yard. market pro- 
per, and the market committee under 
the Bombay Act, 1939 and Gujarat Act 
of 1963 becomes unworkable, 

14. As regards this contention, it 
is true that under the Central Excise 
Act, certain obligations are laid down on 
the growers of tobacco and also on those 
who process tobacco for being taken to 
the market or process it in any other 
manner. Those obligations are from 
the point of view of seeing that the ex- 
cise duty payable on tobacco is not evad- 
ed; where as the provisions of the Bom- 
bay Act of 1939 and the Gujarat Act 
of 1963 and the Rules and bye-laws fram- 
ed thereunder, are for seeing that the 
agriculturists who produce tobacco in his 
field gets the maximum price for his 
agricultural produce and is not cheated 
in any manner; and it is from the point 
of view of thus benefiting the agricul- 
turist, producer of tobacco, that the re- 
gulation of the market is sought to. be 
enforced. The scheme of the two Acts 
being different, there cannot be any 
question of the Scheme of the Gujarat 
Act becoming unworkable because of the 
provisions of the Central Excises and Salt 
earl 1944, or the Central Excise Rules, 


15. As regards the contention that 
the area notified as market area, viz. 
6788 Sq. meters, is a very wide area, 
we must bear in mind that under the 
Scheme of the Act and the Rules, it 
is only when goods arrive in the mar- 
ket-proper either because they are 
grown there or because they are brought 
there from outside that the obligation 


arises to take them either to the princi-. 


pal market yard or to the sub-market 
yard, as the case may be. Each and 
every purchaser of tobacco in the mar- 
ket area is not bound to take his goods 
to the principal market yard or the sub- 
Market yard, if any. But so far as 
the regulation of the traders is concern- 
ed, no trader can operate in the entire 
market area unless he has licence and 
by licensing and keeping control over 
his transactions, the Market Committee 
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sees ta it that proper prices are paid 
and that the traders carry out the terms 
and conditions of their licences and do 
not in any manner act contrary to the 
interests of the producers. 


16. We may also point out that 
in Bapubhai v. State of Bombay, AIR 
1956 Bom 21, a Division Bench of tha 
Bombay High Court considered the con~ 
stitutional validity of the Bombay Act of 
1939 and held it to be a valid piece of 
legislation. Chagla C. J.. delivering tha 
judgment of the Division Bench, point~ 
ed out the distinction between a power 
vested in the Government and exercise 
of discretion. In paragraph 24 at p. 29, 
Chagla C. J.. observed:— 


“There is one further point that 
Sir Nusserwanji wanted to urge which 
we have not permitted him to do, and 
therefore in fairness to him we must 
point out what his contention wag to 
be. With regard to the notification of 


‘13-10-1954, to which reference has been 


made, Sir Nusserwanji wanted to argue 
that that notification was in fraud of the 
provision to Section 4A (2). The argu- 
ment was that the first notification which 
purported to give effect to the proviso 
was merely a camouflage, the intention 
all along was not to carry out the manda~ 
tory provisions of the proviso and to 
declare a principal market yard differ- 
ent from the principal market yard 
wun had to be declared under the pro- 


. Now, it is a serious allegation to 
make -that a Government has acted in 
fraud of a legislation and we cannot 
countenance an argument based on such 
an allegation unless there is a clear 
plea in the petition. Now, there Is no 
plea to the effect that the State Gov- 
ernment has acted in fraud of the le- 
gislation or that the notification issued 
by it is in fraud of the legislation. The 
only contention put forward is that the 
State Government has arbitrarily and 
capriciously issued the second notifica~ 
tion within a short time of the first no- 
tification. 

In our opinion, a contention that a 
Government acts arbitrarily and capri- 
ciously is very different from the con« 
tention that the Government acts in 
fraud of a law on the statute book. It 
is also difficult to understand the plea 
of the State Government’s action being 
arbitrary or capricious when we are not 
dealing with the question of exercise of 
discretion but the exercise of a power, 


If absolute power is conferred upon 
Government, then that power can 
exercised and the Government is not 
bound to give reasons and explain mo~ 
tives why the power was exercised. If 
the power is not absolute and is condi~ 


t `, 
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tional, then the power can only be exer- 
cised provided the conditions are satisfied. 


But in either case a plea that the 
power was exercised arbitrarily or capri- 
ciously seems to be a little out of place. 
fu is true that the Court will hold that 
there was no exercise of power conferred 
by a statute if that exercise was a fraud 
upon the law, and therefore short of 
a plea of fraud the exercise of the power 
conferred by statute cannot be objected 
to on vague grounds like the one put 
forward in the petition by the peti~ 
tioners.”’ 


Applying the same reasoning here 
in the present case. the petitioners do 
not contend that the Notifications de- 
claring Kaira District Market Area and 
Market-Yard, Market-Proper were in 
fraud of the statute, namely, the Bom- 
bay Act of 1939. It may be that the 
power having been conferred upon the 
State Government or the appropriate 
authority and fixing the market area in 
case of any particular area in the exer- 
cise of that power, the State Govern- 
ment has issued this Notification, which 
according to the petitioners is an arbi- 
trary or capricious exercise of that 
power; but there is no plea of fraud in 
tite present case and hence the exercise 
of the power conferred by this parti- 
cular statute cannot be objected on 
grounds like ground of wide area, which 
hag been urged by the petitioner in the 
petition. Under these circumstances, in 
our opinion, the contention, urged by 
Mr. V. B. Patel that the area notified 
as market-area is very wide must fail. 


17. So far ag the question of loca- 
tion of the market area is concerned, 
under the Gujarat Act and also under 
the Gujarat Rules Market Committee’s 
function is to regulate the trade in to- 
bacco in the market area viz, Kaira 
District, by its bye-laws. Under the 
Scheme of Section 7 (1) of the Gujarat 
Act, for each market area, there shall 
be a market which shall consist of (i) 
one principal market yard (ii) sub-mar- 
ket yards, if any; and (iii) all markets 
proper; notified under gsub-sections (2) & 
{3). Under sub-section (3) of Section 7 
when the Director declares for any mar- 
ket area, the principal market yard or 
a sub-market yard, he shall simultane- 
ously declare, by notification in the 
official gazette, an area within such dis- 
tance of the principal market yard or 
sub-market yard, as the case may be, 
as he thinks fit, to be a market proper, 
Under sub-section (4) of Section 7, a 
market be deemed to have been 
established for any market area with 
effect from the date on which the prin- 
cipal market yard and a market proper 
are tual oa that area. The princi- 
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pal market-yard and market-proper for 
this particular market area were declar- 
ed as far back as November 1960; and 
hence from that date onwards, the 
market shall be deemed to have been 
established for this market area of Kaira 
District as regards agricultural produce 
of tobacco. We may point out that 
under Section 4-A (4) of the Bombay 
Act, a market was deemed to have been _ 
established for any market area with 
effect from the date on which the prin-~ 
cipal market yard and a market proper 
were declared for that area. In view of 
this legal position regarding the establi- 
shment of the market, which is the geo~ 
graphical entity for the purposes of re- 
gulating the actual transactions in the 
market area, the second part of the first 
contention of Mr. Patel must also fail 
There is no question of the market com- 
mittee locating to any market. The mar~ 
ket is deemed to have come into exist- 
ence under Section 7 (4) of the Gujarat 
Act and under Section 4A (4) of the 
Bombay Act when the principal mar- 
ket yard and its market proper in the 
market area were notified, It is. there- 
fore, not correct to say that the Act 
does not operate at all in the absence 
of the location of a market by the mar- 
ket committee, 


18. We find from the trend of 
the arguments before us that lot of 


: 


‘confusion was prevailing in the conten= 


tions urged on behalf of the petitioners 
between market, market-proper and mar- 
ket area and that is why at all stages 
we have tried to emphasize that the 
jurisdiction of the market committee is 
with reference to the entire market 
area and market committee regulates the 
trade in tobacco in the entire market 
area but the obligation to take the goods 
to the principal market yard is only 
if the goods are brought within the mar- 
ket i. e. within the area of market pro~ 
per; and once this scheme laid down 
under the Act and the Rules thereunder 
is properly understood, a large number 
of problems which are imagined to exist 
by the petitioners stand clearly explain- 
ed and pose no difficulty. 


19. Coming now to the second 
contention of Mr. V. B. Patel. on behalf 
of the petitioners, it was contended that 
under the scheme of the Gujarat Rules 
of 1965 and the bye-laws framed by the 
Committee, the market committee char- 
ges two types of fees; viz:— 


(1) Licence fees from different types 
of persons operating in the market, 
namely, traders, commission agents, bro- 
kers, warehousemen etc. who take out, 
licences for operating in the market area 
for tobacco and who pay fees for ob« 
taining such licences; and 


1972 


(2) market fee, which is levied and 
collected at the time when tobacco is 
brought into the market area or the 
market proper or the principal market 
yard, or the sub-market yarn as the 
case may be. 

The contention was that the. bye- 
laws dealing with and levying these fees 
are void as there was‘no sufficient quid 
pro quo between the collection by way 
of fees and the services which are ren- 
dered by the market committee as 
against the collection of these fees. It 
was contended in this connection that 
no services worth the name were being 
rendered to the agriculturists or the dif- 
ferent licensees and it was contended 
that in the affidavit-in-reply, no such 
services had been pointed out in the 
shape of any tangible material on the 
record, It may be pointed out in this 
connection that in the affidavit-in-reply 
filed by Vithalbhai Somabhai Patel, Se=- 
cretary of the first respondent Market 
Committee, -in paragraph 13 it has been 
pointed out as follows:— 

‘Tt ig stated that negotiations are 
going on for acquiring lands for the 
purposes of the committee at various 
strategic places such as Sunav, in Detlad 
Taluka, Saresa, Bhalej. Lambhvel, Redva, 
Vaghasi in Ananad Taluka at Dumral 
and Nadiad in Nadiad Taluka and at 
Thasra in Tasra Taluka and for the pur- 
chase of such lands, the funds will be 
insufficient and it will be necessary to. 
go in for loans as the lands are costly 
and it will be required to purchase. 
following table will give an idea of the 
fees charged and the expenses incurred 
by the first respondent in last three 
years, 


Year. Licence Market Expenses. 
fees. fees. 
Rs. Rs. Rs. 
1966-67 58.984 1,95.084 81.013 
1967-68 75.325 3.24.821 96.143 
1968-69 87,621 2,81,770  1,22.546 


It is stated that the surplus would 
not be sufficient for the purpose of ac- 
quiring lands as set out herein and 
more funds would be required for sett. 
ing up warehouses and sub-market yards. 
in strategic areas, The lands in the 
areas are costly and present funds of 
Tupees nineteen lacs will not be suffici- 
ent. It is true that the market area 
of this respondent committee is pre- 
dominantly tobacco growing but looking 
to the task before the committee the 
levies effected by way of licence fees 
and market fees are reasonable.” 

Thus, the ‘market committee has been 
utilizing a surplus from its income of 
licence fees and market fees for the 
purpose of providing facilities and it is 
only over a number of years that the 
funds can be and the moneys 
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ensured by employment 
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can be properly utilized for giving pro- 
per facilities to agricultural producers. 
It has not been contended, as in fact it 
is not open to contend, that the money 
collected from the agriculturists during 
a particular year must be spent for the 
benefit of the agriculturists in that very 
year and that the fees cannot be collect- 
ed at all in the manner in which the 
market committee has been doing at pre- 
sent. We may point out that under Sec- 
tion 32 of the Gujarat Act, all moneys 
received by a market committee shall 
be paid into a fund to be called “the 
Market Committee Fund” and all expen- 
diture incurred by the market committee 
under or for the purposes of the Act shall 
be defrayed out of the said Fund. Any 
surplus remaining with the market com- 
mittee after such expenditure has been 
met shall be invested in such manner as 
may be prescribed in this behalf Section 


` 33 of the Gujarat Act lays down the pur- 


poses for which the Market Committee 
Fund shall-be expended. It is, therefore, 
clear as pointed out by Bachawat J. in 

Lal v. State of Bihar, AIR 1968 
SC 1408, f 


“The market committee has taken 
steps for the establishment of a market 
where buyers and sellers meet and sales 
and purchases of agricultural produce 
take place at fair prices. Unhealthy 
market practices are eliminated, market 
charges are defined and improper ones 
are prohibited. Correct weighmen is 
of licensed 
Weinhment and by i ion of scales. 

ts and measures and weighing and 
messing instruments. The market 
committee has appointed a Dispute sub- 


committee for quick settlement of dis- 


putes. It has set up a market intellig- 
ence unit for collecting and publishing 
the daily prices and information regard- 
ing the stock, arrivals and despatches 
of agricultural produce. It has provid- 
ed a grading unit where the technique of 
grading agricultural produce is taught. 
The contract form for purchase and 
sale is standardised. The provisions of 
the Act and the Rules are enforced 
through inspectors and other staff ap- 
Pointed by the market committee. The 
fees charged by the market committee 
are correlated to the expenses incurred 
by it for see ta these services. The 
market fee of 25 naye paise per Rupees 
100/- worth of agricultural produce and 
the licence fees prescribed by Rules 71 
and 73 are not excessive. The fees col- 
lected by the market committee form 
part of the market committee fund which 
is set apart and ear-marked for the pur 
poses of the Act. There is sufficient 
quid pro quo for the levies and they 
satisfy the test of “fee” as laid down 
in Commr., Hindu Religious Endowe 
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ments Madras v. Shri Lakshimindra 
Thirtha Swamiar of Shri Shirur Mutt, 
AIR 1954 SC 282.” 


20. In the instant case as shown 
by the affidavit-in-reply the market com- 
mittee has clearly pointed out that there 
are sufficient services rendered by the 
market committee to the agricultural 
producers of tobacco as a whole and it 
is for their benefit that this Act for 
regulating the trade in tobacco has been 
applied in Kaira District. In Lakhan 
Lal’s case, AIR 1968 SC 1408 (supra). the 
Supreme Court was considering the pro- 
visions of Bihar Agricultural Produce 
Market Act, 1960, which are in pari 
materia with the provisions of the Guja- 
nat Act of 1963; and hence the observa- 
tions of Bachawat, J. in that case apply 
to the facts of the present case and also 
the contentions urged in that behalf. 


21. We may also point out that 
the case of the licence fee stands on a 
slightly different footing from the case 
of the market fees, In AIR 1954 SC 
282, the distinction between licence fees 
and other fees was pointed out; and in 
. the Corpn. of Calcutta v. Liberty Cine- 
ma, AIR 1965 SC 1107, the Supreme 
Court has pointed out how this distinc- 
tion between licence fees and other fees 
has to be approached. In Calcutta Cor- 
Poration’s case (supra), in paragraph 8 
at pages 1111 and 1113 Sarkar, J. deliver- 
ing the judgment on behalf of himself, 
Raghubardayal, J. and Mudholkar, J., 
has pointed out that no doubt Section 548 
of the Act before the Court uses the 
word fee but the Act uses the word fee 
indiscriminately and did not intend to 
use it as referring only to a levy in ree 
turn for services. In fact in our Con- 
stitution fee for licence and fee for ser- 
vices rendered are contemplated as dif- 
ferent kinds of levy. The former is 
not intended to be a fee for services 
rendered. This is apparent from a con- 
sideration of Arts. 110 (2) and 199 (2) 
where both the expressions are used in- 
dicating thereby that they are not the 
same and the following passage from 
Shannon v. Lower Mainland Dairy Pro- 
ducts Board. 1938 AC 708, was relied 
upon by the Supreme Court: f 


“if licences are granted, it appears 
flo be no objection that fees should be 
charged in order either to defray the 


costs of administering the local regula-- 


tion or to increase the general funds of 
the province: or for both purposes ......... 
It cannot, as their Lordships think. be 
an dbjection to a licence plus a fee 
that it is directed both to the regula- 
tion of trade and -to the provision of 
revenue.” 

The Supreme Court, therefore, held 
that the imposition of a licence fee. does 
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not necessarily lead to the conclusion 
that the fee must be only for the sger- 
vices rendered. The Supreme Court, 
therefore. came to the conclusion that 
the word “fee” in Section 548 of the 
Calcutta Municipal Act, 1951, which was 
the statute ‘before it, should be read as 
meaning a tax because it made no pro- 
vision for services to be rendered and 
any other reading of that section would 
make the section invalid. 

22. These different decisions of 
the Supreme Court and the observations 
of the Privy Council in Shannon’s case, 
1938 AC 708 (supra) were considered by 
a Division Bench of our High Court in 
SpL Civil Application No. 457 of 1965, 
D/- 23-10-1969 (Guj). The question be- 
fore the Division Bench was regarding 
the licence fees under the Prevention of 
Food Adulteration Act, 1954 In para- 
graph 33 of that judgment it was ob- 
served: — 

“In our opinion, all the fees do not 
fall under one class. Arts. 110 (2) and 
199 (2) of our Constitution draw not only 
a distinction between a tax and a fee 
but they further distinguish between 
‘fees for licences’ and ‘fees for services 
rendered’. In view of this constitutional 
distinction as explained by the Supreme 
Court in the case of AIR 1965 SC 1107 
(supra). we cannot lump together all 
levies which are called ‘fees’, apply to- 
them the tests of (a) quid pro quo and 
(b) the existence of the reasonable rela- 
tionship between the levy collected and 
the expenses incurred for services ren- 
dered to the persons from whom the levy 
is demanded. The levy may be known by 
any name but if in reality it is a ‘fee for 
services rendered’ within the meaning of 
the Constitution, it must undoubtedly 
satisfy the two tests before-it can be up- 
held as a fee. By whatever name called 
df it is a {ee for licences’ within the 
meaning of the Constitution with an 
avowed object of regulating a trade or a 
business in public interest, it cannot be 
tested on the anvil of the two ‘tests ap- 
plicable to ‘fee for services rendered’. 
Such a levy is a licence fee which ig dis- 
tinct from the tax as well as ‘fees for ser- 
vices rendered’, 


23. It was-contended by Mr. Patel, 
on behalf of the petitioners, that the 
Supreme Court decision did not’ contem- 
plate a third category apart from a fee 
for services rendered and that the third 
category which was referred to as fee of 
licence as shown in-the judgment just 
now quoted, was not justified by the deci- 
sion of the Supreme Court. So far as 
the present case is concerned, it is clear- 
ly a fee for licences of different categories 
issued by the market committee and those 
fees are collected as part of the terms 
and conditions on which the licences 
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granted. The tests of quid pro quo is 
not required to be met so far as these 
cence fees are concerned and it is for 
trade in this particular 
viz, tobacco. 
that these licence fees are levied from the 
traders, general co agents and 
others who are permitted to operate in 
the market area for tobacco, 


24. As against these decisions that 
we have so far discussed, Mr. V. B. Patel, 
on behalf of the petitioners, very strong- 
ly relied upon the decision of the Supreme 
Court in Nagar Mahapalika, Varanasi v. 
Durga Das, AIR 1968 SC 1119 and cer- 
tain observations made therein. There 
the | Supreme Court has pointed out that 
there is no generic difference between a 
fax and a fee; both are compulsory exac- 
tions of money by public authorities; but 
whereas a tax is imposed for public pur- 
poses and is not supported by.any con- 
sideration of service rendered in return, 
a fee is levied essentially. for services 
rendered and as such there is an element 
of quid pro quo between the person who 
pays the fee and the public authority 
which imposes it. It was urged before 
the Supreme Court that the fee in ques- 
tion was a licence fee. The Supreme 
Court pointed out that in the light of the 
observations of the Supreme Court in 
AIR 1954 SC 282 (supra), the fee in ques- 
tion fell within the-category of a tax and 
in para 7 of the judgment, Ramaswami, 
J., delivering the judgment of the 
Supreme Court. pointed out:— 


‘We shall assume in favour of tha 
appellant that the tax element is predomi- 
nant in the imposition of the fee upon 

the respondents under the impugned bye- 
-~ flaws and the license fee is therefore in 
nature of tax. Even upon that as- 
sumption the imposition of the fee under 
the machinery contemplated by S. 294 
bif the Act is ultra vires the powers of 
the Municipal Board. The reason is that 
if the imposition is in the nature of a tax 
the procedure contemplated by Ss. 131 
fo 135 of the Act should be followed by 
the Municipal Board and in the absence 
of such procedure being followed the 
imposition of this kind of fee would be 
ultra vires.” 


Tt it clear that in the case before the 
Supreme Court, this particular procedure 
for imposition of the tax had not been 
followed by the Municipality of Varanasi; 
and hence the amount could not be col- 
lected as a tax. We must draw a distinc- 
tion between a-licence fee collected by a 
local authority like a Municipality or by 
the State and a licence fee collected by 
a body like the Market Committee 
set up under the provisions of the 
statute. When a licence fee is collected 
by a Market Committee like the first res- 
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pondent Committee before us, the amount 
goes into a fund set up for the purposes 
of that Committee and does not form part 
of the general revenues of the State or 


‘of a local authority like a municipal body. 


Therefore, under no circumstanceg can it 
be said that the Market Committee is col- 
lecting a tax in the sense of a levy fon 
the purposes of general revenues of the 
State or the Municipal Body. as the case 
may be. That essential element of tax, 
namely, the income by way of levy or 
impost being utilized as a part of the 
general revenues of that particular body 
is necessarily absent, when a market com- 
mittee collects fees for licences. In our 


. opinion, the present case must be distin- 


guished from the line of cases where the 
licence fees are collected by the State or 
by a Municipal body. Further, the pre- 
sent case before us is on all fours with 
the case which was before the Supreme 
Court in Lakhan Lal’s case, AIR 1968 SC 
1408 (supra); ‘and hence in the light of 
the observations of Bachawat. J. in that 
particular case, the impost of the pre- 
sent- licence fee can also be justified. 
Hence the second contention of Mr, Patel 
must also fail. - 


25. It was further contended by 
Mr. Patel that Section 34 of the Gujarat 
Act of 1963 sets up a special fund called 
the State Agricultural Produce Markets 
Fund. which consists of the payments 
made into it under sub-section (2) and 
such other sums which may under the 


_ Act be credited thereto and which shall, 


unless otherwise provided in the Act, be 
utilised for subsidising a market com- 
mittee, for the development ofa market or 
for subsidising market committees whose 
financial position makes it impossible for 
them to employ a sufficient number of 
officers -and servants for the discharge of 
their functions under the Act or for dis- 
charging any liability vesting in the State 
Government under Section 53. Under 
sub-section (2) of S. 34, all market com- 
mittees shall pay to the State Agricultu- 
ral Produce Markets. Fund every year 
such contribution on such date and in 


` such manner as may be prescribed; pro- 


vided that the amount of contribution 
shall be fixed at rates in proportion to the 
gross annual income of a committee. Mr. 
Patel contended that under sub-section (1) 
of Section 34, the funds collected from 
the different market committees would 
be utilised for subsidising market com- 
mittees whose financial position makes it 
impossible for them to employ a suff- 
cient number of officers and servants for 
the discharge of their functions under the 
Act; and it was, therefore, contended that 
under the scheme of the Act itself parti- 
cularly under Section 34, a portion of 
the funds of any particular committee 
and the first respondent committee in par- 
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ticular could possibly be utilized for pur- 
poses which were in no way beneficial for 
marketing of tobacco crop. However, it 
has to be borne in mind that the provi- 
sions of Section 34 of the Act have been 
introduced as a part of an overall scheme 
of. regulating the marketing of agricultu- 
ral produce. The Act has not been enact- 
ed with a view to regulate the trade in 
any one market but to regulate the trade 
of agricultural produce of all kinds and 
it is but natural that if a market 
committee in any particular market 
area is not functioning properly be- 
cause of want of funds for the employ- 
ment of sufficient number of officers and 
servants. the regulation of market in 
agricultural produce in that particular 
market area would suffer and as a result 
the neighbouring areas are bound to be 
affected. Where the regulation is not set 
up properly. malpractices are likely to 
occur and it is quite likely that such mal- 
practices in one market aréa would affect 
the marketing of agricultural produce in 
neighbouring areas as well. It is for this 
purpose that Section 34 (1) provides not 
only for the spending of the money from 
the State Agricultural Produce Markets 
Fund for the benefit of the specific mar- 
ket committee contributing to it but for 
all market committees throughout the 
State. Under these circumstances, in our 
opinion, the contention based on the pro- 
visions of Section 34 must also fail, 


26. It was next contended that 
under Section 28 of the Gujarat Act, 
power has been conferred on the market 
committee to collect the fees through 
such agents as it may appoint. This sec- 
tion refers to the market fee; and it was 
contended that the very notion of agency 
contemplated a contract between the 
principal, viz.. the market committee, and 
the agent, ie. the body of persons, who 
were entrusted with the task of collec~ 
tion of market fee. It was further con 
tended in this connection that such ele 
ment of contract necessarily implies an 
-element of volition and nobody can be 
compelled to act as an agent; hence the 
contractual nexus between the principal 
and agent was necessary. It was also con- 
tended in this connection that if there 
was an element of compulsion, there 
could not be any agreement between the 
market committee and the person en- 
trusted with the collection of the market 
fee. Under the rules, every licenced 
trader, general commission agent or 
broker has to collect the market fee, 
which is payable by the agricultural pro- 
ducer or by the person selling the agri- 
cultural produce in question and has to 
account to the market committee for such 
market fee collected by him from time to 
time. The bye-laws provide that once 
every quarter the market fee has to be 
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paid into the office of the market com- 
mittee by the licencees concerned and the 
statements of account have to be furnish- 
ed in the prescribed form as laid down 
in the bye-law. It was urged by Mr, 
V. B. Patel on behalf of the petitioners 
that the rules and the bye-laws made the 
licensees the agents for collection. Now, 
under Section 27 of the Gujarat Act, il 
has been provided in sub-section (2) as 
under:— 

"(2) Licences may be granted under 
sub-section (1) in such forms, for such 
periods, on such terms and conditions ann 
restrictions (including .......sesesooc00000. 
may be prescribed or determined by the 
bye-laws and on payment of fees deter- 
mined by the market committee within 







the -bye-laws, the rules 
and the provisions of the sections are con- 


market fee on the buying and selling of 
agricultural produce and for the. utiliza- 


lected under the scheme of the bye-laws 
through the licencees, namely, licenced 
traders, licenced commission agents: and 
licenced brokers, it doeg not mean that 


. V. B. Patel based ae this 
provision must, therefore, also fail 

27. We have already dealt with 
the contention regarding Section 34 of the 
Act and that is the form in which poini 
pile 5 was urged before us, namely. re- 

the constitution of the State Agri- 

cultural Produce Markets Fund. ere 
therefore, not necessary for us te 
with this point at this stage, 
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28. As regards, Section 35, Mr. 
Patel’s contention was that Section 35 of 
the Gujarat Act, which deals with the 
trade allowances is a prohibitory provi- 
sion and is not regulatory and amounts 
to an unreasonable restriction on the 
right to carry on trade on one’s own 
terms; and it was further contended that 
no rule or bye-law prescribing trade 
allowances has been prescribed or made. 
Section 35 of the Gujarat Act is in these 
terms:— 

“35. No person shall make or reco- 
ver any trade allowance, other than an 
allowance prescribed by rules or bye-laws 
made under this Act, in any market area 
in any .transaction in respect of agricul- 
tural produce specified in respect of the 
market area under the foregoing provi- 
sions of this Act, and no civil court, shall, 
in any suit or proceeding arising out of 
any such transaction, take into considera- 
tion or recognise any trade allowance not 
so prescribed, 

Explanation. Every deduction other 
fhan a deduction on account of deviation 
from sample when the purchase is made 
by sample, or on account of a deviation 
from standard when the purchase is made 
by reference to a known standard, or on 
account of a difference between the actual 
weight of the container and the standard 
weight, shall be regarded as a trade allow- 
ance for the purposes of this section.” 

29. ° In this ‘connection, Mr. Patel 
relied upon the decision of the Supreme 
Court in Mohammed Faruk v. State of 
Madhya Pradesh, (1969) 1 SCC 853 = 
(AIR 1970 SC 93). Now, though Sec, 35 
prohibits any trade allowances other than 
those trade allowances which may be 
prescribed by the rules or the bye-laws, 
in fact it is a part of the overall scheme 
for: regulating the agricultural markets. 
As has been pointed out by Subba Rao, J. 
in Arunachala’s case, AIR 1959 SC 300 
supra), various commissions and enquiry 

dies dealing with marketing of agri- 
cultural produce have pointed out that 
in the case of trade allowances very large 
deductions were being made from price 
of agricultural produce by the dealers in 
the market and to prevent the agricultu- 
ral producers being cheated in this man- 
ner, this prohibition as part of the regula- 
)tion of trade in agriculture has been laid 
down by the Legislature. In our opinion, 
it cannot be said that such prohibition, 
which forms. part of the machinery for 
regulation of buying and selling of agri- 
cultural produce is unreasonable restric- 
tion on the right to carry on trade. This 
contention of Mr. Patel must also, there- 
fore, fail, : 

38. It was next contended that 
Rule 48 and bye-law 2(9) are both ultra 
vires the appropriate relevant section of 
the Gujarat Act inasmuch as the levy is 
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charged before the leviable event occurs, 
Rule 48 lays down as follows:— 


“48. Market fees.— (1) The market 
committee shall levy and collect fees on 
agricultural produce bought or sold in 
the market area at such rate as may be 
specified in the bye-laws subject to the 
following minima and maxima. viz.. 

(1) rates when levied ad valorem 
shall not be less than 5 paise and shall not 
exceed 50 paise per hundred rupees; 

(2) rates when levied in respect of 
cattle, sheep, or goat shall not be less 
than 10 paise per animal and shall not 
exceed Rs. 2 per animal. 

Explanation.— For the purposes of 
this rule, a sale of agricultural produce 
shall be deemed to have taken place in 
a market area if it has been weighed or 
measured or surveyed or delivered in 
case of cattle in the market area for the 
purpose of sale, notwithstanding the fact 
that the property in the agricultural pro- 
duce has by reason of such sale passed 
to a person in a place outside the market 
area.” 


The Explanation has brought in the notion 
of a fictional sale, though property in the 
goods might have passed to a person out- 
side the market area, so long as some 
steps have been taken within the mar- 
ket area in the form of weighing, scal- 
ing or measuring the goods in question 
within the market area. This is surely with 
a view to prevent some persons evading 
the regulations contemplated by the Act 
by carrying on some steps within the 
market area and then allowing the pro- 
perty in the goods to pass outside the 
market area. or subsequently contending 
that the property in the goodg has passed 
by reason of such sale to person outside 
the market area. The Explanation to 
Rule 48 is merely a safeguard against 


the possible evasion of the regulatory 
provisions regarding the marketing of 
agricultural produce and nothing else. 


Clause (9) of Rule 2, (bye-law 2 ?) which 
defines the place of business, has been 
prescribed in the light of what has been 
stated in the Explanation to Rule 48; and 
if the Explanation to Rule 48 does not 
suffer from any defect. CL (9) of Rule 2 
(bye-law 2 ?) cannot similarly be said to 
suffer from any illegality. The leviable 
event is buying or selling, which the 
deeming fiction has brought into play in 
this Explanation to Rule 48 and in bye- 
law 2(9) for the purpose of preventing 
any evasion of the levy or evasion of the 
regulatory provisions. 


31. The next contention of Mr. 
Patel was that Sections 27, 28 as also 
Sections 6 and 8 are void on the ground 
of excessive delegation of power with- 
out any guidelines or restrictions sub- 
ject to which such power is to be exer- 
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cised. Section 27 of the Gujarat Act deals 
with the licences, their issues, renewal, 
suspension, or cancellation etc. and ap- 
peals against refusal, suspension ete, of 
licence; and it is under the power con- 
ferred by sub-section (2) of S. 27 that 
as a part of the terms and conditions the 
licence fees are collected from the differ- 
ent persons to whom licences are issued. 
Under Section 28 of the Gujarat Act, the 
market committee hag been empow 

to levy market fees on the agricultural 
produce bought or sold in the market 
area. Now, these fees are collected, as 
shown by the scheme of the Act, and par- 
ticularly by Sections 32, 33 and 34, deal- 
ing with the market fund, the purposes 
for which the market fund is to be ex- 
pended, for carrying out the purposes 
of the Act, namely, regulating buying and 
selling of agricultural produce and to 
establish agricultural market in the State 
of Gujarat. One of the purposes under 
Section 33 for which the money can be 
expended is for acquisition of site or 
sites for the market committee; and thus 
it is clear that the fees which are collect- 
ed in the shape of licence fees and market 
fees, are to be utilised for carrying out 
the purposes of the Act. Under these cir- 


cumstances, it cannot be said that these. 


sections suffer on the ground of exces- 
sive delegation. The guidelines are 
clearly laid down in the section itself so 
far as Sections 27 and 28 are concernedj 
and no further guidelines are necessary 
so far as the rules and Seans are to 
prescribe the maxima and and 
the actual rates of the market fees. 


32. Sections 6 and 8 are also 
challenged on the ground of excessive 
delegation. Section 6 provides for the 
declaration of a market area and it is for 
the Director of Agricultural Produce 
Market to declare by a Notification in 
the Official Gazette a particular area as 
the market area for a, particular agri- 
cultural produce. It is in the light of the 
particular information available to the 


Director, who is the Special Officer ap- 


pointed for the purpose that these Noti- 
fications are issued fixing the market area 


for the particular agricultural produce; . 
Notifications are - 


and so long as these 
issued for the purpose of regulating the 
market and buying and selling particular 
agricultural produce, which is the main 
purpose. of the Act, it cannot be said that 
there is no principle or guidelines for 
the exercise of the discretion of the Dir 
ector, 

33. Under these circumstances, all 
the different contentions urged by Mr, 
ar Patel,.on behalf of the petitioners, 


34, We may also point out that 
` though at one stage Mr. Patel contended 
that the transactions between two traders 
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are beyond the scope of the Act, as com 
tended in para 22 of the petition, no 
arguments were advanced by him before 
us in support of that contention and, 
therefore, we are not dealing with this 
contention. in our judgment. In any 
event, we may point out that so far:as 
licenced traders are concerned, they are 
governed by the terms and conditions of 
the licence and it is also the dealings and 
transactions of such licensed traders 
which the ‘market committee can super 
vise. If they are not licenced traders or 
licenced commission agents, they could 
be removed or evicted from the market 
under Section 30 of the Gujarat Act; and, 
therefore, the provisions of the Act, Rules 
and the bye-laws in so far as they affect 
the transactions between the two traders, 
they have been proscribed as a part of 
the overall machinery for essentially re~ 
gulating buying and selling of agricultu- 
ral produce and not merely with a view 
to affect the transactions between the 
traders as such, 


35. The result, therefore. is that 
all the contentions urged by Mr. Patel 
on. of the petitioners, fail These 
two Special Civil Applications are, there~ 
fore, dismissed with costs. Costs in two 
sets one for the first respondent Com- 
mittee and the other for the State Gov- 
ernment. Rule is discharged in each of 
the two matters, 


Applications dismissed, 
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Indulal me ie Yagnik, Appellant 
v. Prasannadas D. Patwari and others, 
Respondents, ` , 
Letters Patent Appeal No. 1 of 1972, 
ee 10-11-1971, from judgment of B. J,’ 
J. in Ele, Petn, No. 1 of 1971, 
Drab 20-8-1971. 
(A) Letters Patent (Gujarat), Cl. 15 
m- Judgment’ — An order of a Single 
Judge that the election petition ig pro- 
perly constituted and is not liable to be 
ed on ground of non-joinder of- 
the person against whom allegations of 
corrupt practice are made in the peti- 
tion, ‘is not a ‘judgment’ § appealable 
under Clause 15. (K-Ref:— Representa- 
tion of the People Act (1951), Sections 82 
. and 86). (Para 10, 12) 


It is an order in procedure. It 
does not affect the merits of the ques- 
tion in controversy between the parties 
by determining some right or liability in 
the petition and therefore it cannot be 
regarded as a ‘Judgment’. A decision in 
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order to be a “judgment” within the 
meaning of Clause 15 of the Letters 
Patent must be a decision which, whe- 
ther it be final or preliminary or inter- 
locutory, affects the merits of the ques- 
tion in controversy between the parties 
in the proceeding by determining some 
right or liability or which, whatever be 
the form in which it is outwardly cloth- 
ed. is such that its direct and inevitable 
effect is to terminate or dispose of the 
- proceeding or its effect, if not complied 
i is to put an end to the suit or 
proceeding. AIR 1968 Mad 1, Dissented. 
(Case law discussed). (Paras 2 & 10) 


(B) Constitution of India, Article 133 
() (c) — Certificate of fitness — Con- 
sistent views of Bombay and Gujarat 
High Courts on the question as to what 
constitutes a “judgment” within the 


meaning of Clause 15 of the Letters 
Patent. Leave to appeal to Supreme 
Court rejected. (Para 12) 
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No. 1. 


BHAGWATI, C. J.:— This appeal 
under Clause 15 of the Letters Patent 
is directed against a decision given by 
Mr. Justice Divan on a preliminary 
issue in Election Petition No. 1 of 1971 
holding that the election petition filed 
by the first respondent is. properly con~ 
stituted and is not liable to be i 
sed on account of non-joinder of one 
Vasudev Tripathi. The election petition ` 
was filed by the first respondent chal- 
lenging the election of the appellant who 
was declared ‘elected as a member of 
the House of the People from the 


3 Ahmedabad City Constituency. The elec- 


tion was challenged on various grounds 
which included inter alia allegations of 
corrupt practice within the meaning 
of sub-sections (2) and (3) of Sec. 123 
of the Representation of the People , Act, 
1951. The appellant contested the elec- 
tion petition and one of the conten- 
tions raised by him in an amended 
written. 
statement was that there were allega~ 
tions of corrupt practice made in the 
petition against Vasudev Tripathi, Pre- 
sident of the City District Congress 
(Shashak) Committee and since he was 
one of the candidates validly nominated 
for the election, though he withdrew 
his candidature on or before the date fix- 
ed for withdrawal of nomination papers, 
he was a candidate within the mean- 
ing of Section 79 (b) and hence a neces- 
sary party under Section 82 (b) and in 
his absence. the petition was, by rea- 
son of Section 86, liable to be dismissed 
in limine on account of non-compliance 
with Section 82 (b). This contention 
formed the subject-matter of Issue 
No. (2) before Mr. Justice Divan to 
whom the petition was assigned for 
hearing by me in my capacity as the 
Chief Justice. Since this issue raised 
the question whether the petition was 
liable to be dismissed in limine under 
Section 86. it was tried by Mr. Justice 
Divan as a pre issue. Mr, Jus- 
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tice Divan took the view, for reasons 
given in a judgment delivered on 20th 
August 1971, that there were no allega- 
tions of corrupt practice against Vasu- 
dev Tripathi in the petition and it was, 
therefore, mot necessary for the first 
respondent to have joined Vasudev Tri- 
pathi as a respondent and the non-join- 
der of Vasudev Tripathi did not render 
the petition liable to di under 
Section 86 and on this view, he answer- 
ed Issue No. 2 in the negative. The 
appellant thereupon preferred the pre- 
sent appeal in this Court under clause 15 
of the Letters Patent. 


2. When the appeal reached hear- 
ing before us, a pr ary objection 
was taken on behalf of the first and 
second respondents against the maintain- 
ability of the appeal. The first and 
second respondents urged that the deci- 
sion of Mr. Justice Divan did not con- 
stitute “judgment” within the meaning 
of Clause 15 of the Letters Patent and 
and no appeal was, therefore, maintain- 
able against it Now an appeal could 
lie against the decision of Mr. Justice 
Divan to a Division Bench of this Court 
only under Clause 15 of the Letters 
Patent and, therefore, in order to deter- 
mine the maintainability of the appeal, 
it is necessary to inquire whether the 
decision of Mr. Justice Divan could be 
said to be a “judgment” within the mean- 
ing of Clause 15 of the Letters 
What is the true meaning and connota- 
tion of the expression “judgment” in 
clause 15 of the Letters Patent has been 
the Subject-matter of judicial’ scrutiny 
in various decided cases. and there has 
been a sharp cleavage of opinion amongst 
the different High Courts on this ques- 
tion. Some High Courts have given a 
marrow meaning -to the word ‘“judg- 
ment” while some others have given a 
liberal meaning according as they wish- 
ed to restrict or expand the appellate 
Jurisdiction as a matter of policy. This 
cleavage of opinion amongst the differ- 
ent’ High Courts. was noticed by the 
Supreme Court in Asrumati Devi v., Ru- 
pendra Deb. AIR 1953 SC 198, but the 
Supreme Court did not find it necessary 
In that case to pronounce on the vali- 
dity of the rival interpretations, as the 
order which was sought to be appealed 
against could not be regarded as “judg- 
ment” on any interpretation of that 
-word. There is, therefore. no final and 
authoritative pronouncement of the Sup- 
reme Court on the true interpretation of 
what is a “judgment” within the mean- 
ing of Clause 15 of the Letters Patent 
and we are left to be governed by the 
interpretation which has been accepted 
by the Bombay High Court over the 
years. Now so far as the Bombay High 
Court is concerned, the meaning of the 
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word “judgment” which has always and 
invariably been accepted as a working 
definition since as far back as 1895 when 
the case of Sonbai v. Ahmelbhai, (1872) 
9 Bom HCR 398 was decided, is that 
given by Sir Richard Couch, C. J. in 
Justices of the Peace for Calcutta v. 
Oriental Gas Co., (1872) 8 Beng LR 433 
at page 452. The learned Chief Justice 
gave the following meaning in a passage 
which has now become classical and 
which is always recalled when a ques- 
tion arises whether a decision given by 
a, Single Judge of the High Court is a 
“Judgment”:— 


“We think ‘judgment’ In clause 15 
means a decision which affects the me~- 
rits of the question between the parties 
by determining some right or liability. 
It may be either final, or preliminary, 
or interlocutory, the difference between 
them being that a final judgment deter- 
mines the whole cause or suit and a pre- 
liminary or interlocutory judgment de- 
terminates only a part of it, leaving other 
matters to be determined.” 


Though this meaning has always 
been accepted by the Bombay High Court 
and in a number of decisions given sub=- 
sequent to the bifurcation of the State 
of Bombay, notably the unreported de- 
cision given by a Division Bench con- 
sisting of Vakil, J. and myself on 29-9- 
1967 in Letters Patent Appeals Nos. 1, 2 
and 3 of 1967 (Bom), this High Court 
has consistently adopted it, it must be 
remembered, as observed by Chagla, C. J. ` 
in Collector of Bombay v. Issac Pen- 
has, 49 Bom LR 709 = (AIR 1948 Bom 
103) that, “it is not a statutory def- 
nition and cannot be regarded as giv- 
ing an inflexible or exhaustive mean~ 
ing.” Couch C. J. himself extended the 
meaning beyond this definition by in- 
cluding within it an adjudication which, 
though it may not decide the merits of 
any question between the parties, may 
yet, by its direct and inevitable effect, 
put an end to the suit or proceeding, 
Take for example. a case where an 
order is passed rejecting a plaint. Such. 
an order does not decide the case or 
any part of it on merits but none-the- 
less it is a “judgment”, because it has 
the effect of terminating the suit so far 
als the Court which makes the order is 


‘concerned. This was precisely the exam- 


ple given by Couch C. rs when he 
in the case of (1872) 8 
(supra):— 


“For example, there is an obvious 
difference between an order for the ad~ 
mission of a plaint and an order for its 
rejection. The former determines noth- 
ing but is merely the first step towards 
putting: the case in a Bola for deter- 
mination, The latter determines 


said 
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so far as the Court which makes the 
order is concerned that the suit, as 
brought, will not lie. The decision, 
therefore, is a judgment in the proper 
sense of the term.” 

The Supreme Court in its judgment 
in Asrumati Devi’s case, AIR 1953 SC 
198 (supra) referred to this passage from 
the judgment of Couch, C. J. and point- 
ed out that, according to Couch C. J., 
a final pronouncement, which puts an 
end to the proceeding so far as the 
Court dealing with it is concerned, would 
be a “judgment” and in such a case 
“it may not be necessary that there must 
be a decision on the merits’. The test 
which has been accepted by the Calcutta 
High Court and which has also been 
consistently followed by the Bombay 
High Court as well as this High Court 
may, therefore, be stated to be that a 
decision in order to be a “judgment” 
within the meaning of Clause 15 of the 
Letters Patent must be a decision which, 
whether it be final or preliminary or 
interlocutory, affects the merits of the 
question in controversy between the par- 
ties in the proceeding by determining 
some right or liability or which, whatever 
be the form in which it is outwardly 


clothed is such that its direct and inevit-. 


able effect is to terminate or dispose of 
the proceeding or its effect, if not compli- 
ed with, is to put an end to the suit or 
proceeding. If a decision, to quote the 
words of Robinson C. J. in Yeo Eng Byan 
v. Beng Seng & Co., AIR 1925 Rang 3, 
“merely paves the way for the determina- 
tion of the question between the parties,” 
it cannot be considered to be a judg- 
ment; nor can a mere formal order re- 
gulating the procedure in the proceed- 
ing or one which is nothing more than 
a step towards obtaining a final adjudi- 
cation. Though the Supreme Court has 
not resolved the difference of opinion 
amongst the different High Courts on 
this point by a final and authoritative 
pronouncement and this test cannot be 
said to have been approved by the Sup- 
reme Court, the trend of the Supreme 
Court in a few of the decisions ren- 
dered by it on Clause 15 of the Letters 
Patent seems to be in favour of accept- 
ing this test. The case of Asrumati 
Devi, AIR 1953 SC 198 (supra) was de- 
cided by the Supreme Court by apply- 
ing this test and it was held that an 
order made by a Single Judge of the 
Calcutta High Court under Clause 13 of 
the Letters Patent transferring a suit 
from the subordinate Court to the High 
_ Court was not a “Judgment” appealable 
under Clause 15 of the Letters Patent 
because: 


“The order in the present case nef- 
ther affects the merits of the controversy 
between the parties in the suit itself, 


“= tydulal v. Prasannades (Bhagwati C. J.) 


[Pra. 2-3] Guj. 95 


nor does it terminate or dispose of the 
suit on any ground. An order for trans- 
fer cannot be placed in the same cate- 
gory as an order rejecting a plaint or 


- one dismissing a suit on a preliminary 


ground as has been referred to by 
Couch C: J. in his observations quoted 
above. An order directing a plaint to 
be rejected or taken off the file amounts 


- to a final disposal of the suit so far as 


the Court making the order is concern- 
ed. That suit is completely at an end 
and it is immaterial that another suit 
could be filed in the same or another 
Court after removing the defects which 
led to the order of rejection. the 
other hand, an order of transfer under 
clause 13 of the Letters Patent, is, in 
the first place, not at all an order made 
by the Court in which the suit is pend- 
ing. In the second place, the order does 
not put an end to the suit which remains 
perfectly alive and that very suit is to 
be tried by another Court, the proceed- 
ings in the latter, to be taken only from 
the stage at which they were left in the 
Court in which the suit was originally 
filed.” 

So also in Radhey Shyam v. Shyam 
Behari, Singh, (1970) 2 SCC 405 = (AIR 
1971 SC 2337) the same test was appli 
ed by the Supreme Court for the pur- 
pose of deciding that an order setting 
aside an auction sale under Order 21, 
Rule 90 of the Code of Civil Procedure 
was a “judgment” within the m 
of Clause 15 of the Letters Patent, 


3. We may at this stage refer to 
a Full Bench decision of the Madras 
High Court in Palaniappa v. Krishnamur- 
thy, AIR 1968 Mad 1 (FB) where a Full 
Bench consisting of three Judges laid 
down four tests for the purpose of de- 
termining whether a decision of a Sin- 
gle Judge constitutes a judgment. These 
four tests were formulated by Ananta- 
narayanan, C. J. in the following words 
and he claimed to derive them from the 
decision of the Supreme Court in Asrue 
mati Devi’s case, AIR 1953 SC 198:— 


“(1) Whether the order or judgment 
of the single judge terminates 
on proceedings? 

(2) Whether it affects the merits of 
the controversy between the parties in 
the suit itself? 

(3) a test that can be considered a 
refinement of test No. 2, but which 
upon juristic principle should be sepa- 
rately stated, namely, whether it deter- 
mines some right or Hability as between 
the two parties? -and 

(4) the negative test that has found 
express recognition in the dicta of White, 
C. J., with reference to (1905) ILR -29 
Bom 249, and has not been disapprov-~ 
ed by their Lordships of the Supreme 


the suit - 
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Court in Ashrumati Debi’s case AIR 1953 
SC 198 but which instead, would appear 
to have been impliedly approved, name- 
fy. whether apart from the actual words 
in the lis or proceeding, ‘a conceivable 
order’ or an order to the contrary effect 
would have disposed of the suit and 
would come within the definition of 
‘judgment’ ”. 


The appellant, resting on this deci- 
gion of the Madras High Court pleaded 
that these four tests must be accept- 
ed by us as valid and he relied parti- 
cularly on the fourth test which we may 
for the sake of convenience refer as 
the conceivable order test and urged that 
since a decision on Issue No. 2 in his 
favour would have disposed of the peti- 
tion and would have, therefore, admitted- 
ly been a judgment, a converse decision 
on Issue No. 2 against him should also 
likewise be regarded as a judgment. 
Now it may be pointed out- straightway 
that this decision of a Full Bench of 
three Judges is directly contradictory to 
en earlier decision of a Full Bench of 
five Judges of the same High Court in 
Southern Roadways (P) Ltd. v. P. M. 
Veeraswami, AIR '1964 Mad 194. The 
Full Bench of five Judges in this ear- 
Her decision adopted the same test 
which has found favour with the Bom- 
bay High Court and our High Court, 
namely. that a decision in order to be 
a judgment must either terminate the 
suit or proceeding or affect the merits 
of the controversy between the parties 
in the suit or proceeding. This test was 
adopted by the Full Bench of five Judges 
following a similar view taken by an 
earlier Full Bench of three Judges in 
Central Brokers v. Raranarayana Poddar 
and Co.. AIR 1954 Mad 1057 (FB). The 
decision of the Full Bench of three 
Judges in Palaniappa v. Krishnamurthy 
(supra) would. therefore, seem to be of 
little authority even in the State of 
Madras. Moreover, we fail to see how 
the conceivable order test follows from 
the decision of the Supreme Court in 
Asrumati Devi’s case. ine ue SC 198. 
The observations of White, C. J., in Tulja- 
` gam v. Alagappa, (1902) re "35 Mad 1 
which according to Anantanarayanan, C. 
J.. lend support to the conceivable order 
test. were no doubt quoted by the Sup- 
reme Court In Asrumati Devi’s case but 
that was for the purpose of distinguish- 
Ing an order directing removal of a 
suit under Clause 13 from an order re- 
fusing to rescind leave under clause 12. 
The Supreme Court did not refer to 
these observations for the purpose of 
according its approval to the line of 
reasoning which held that an order re- 
fusing to rescind leave under Clause 12 
fs a judgment. That was made clear by 

Supreme Court by saying: “We 
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need not express any final opinion as 
to the propriety or otherwise of this 
view!” The conceivable order test was 
at no stage discussed by the Supreme 
Court nor did the Supreme Court at 
any time give its approval to it expres- 
sly or by necessary implication. We 
confess our inability to perceive how the 
Supreme Court could be said to have 
impliedly approved of the conceivable 
order test. We may point out that so 
far as the Bombay High h Court and this 
High Court are concerned, the conceiva- 
ble order test has at no time been 
accepted by them. The decisions of the 
Bombay High Court given prior to the 
bifurcation of the State of Bombay 
clearly negative the adoption of this 
test. It would be sufficient to cite only 
one decision, namely, that reported in 
Goverdhanlalji v. Chandraprabhavati, 27 
Bom LR 1496 = (AIR 1926 Bom 136). 
There the question arose whether an ap- 
peal lay against a decision given by a 
Single Judge of the Bombay High Court 
holding -that the suit is maintainable. 
If the learned Single Judge had taken 
the view that the suit is not maintain- 
able, it would have been dismissed and 
the decision dismissing the suit would 
have been indisputably a judgment. 
Now on the view that the conceivable 
order test were a valid test, the deci- 
sion of the learned Single Judge hold- 
ing that the suit is maintainable should. 
also have been likewise regarded as a 
judgment but a Division Bench of the 
Bombay High Court held that it was not 
a judgment within the meaning of 
Clause 15. Furthermore, we find that 
there is a decision of a Division Bench 
of this Court consisting of B. J. Divan 
and J. B. Mehta, JJ. in The Esso Stand- 
ard Eastern Inc. Bombay v. Vrajlal 
Ramjibhai and Co.. ILR (1969) Guj 144 
where the learned Judges .have taken 
the same view which we are taking and 
declined to accept the conceivable order 
test as a valid test. We cannot, there- 
fore, give our assent to the conceivable 
order test and we must proceed to de- 
cide the question before us on an ap- 
plication of the aforementioned well-re- 
cognised test which has always been 
accepted by .the Bombay High Court 
and this High Court. 


4. . Numerous decisions were cited 
before us to illustrate the application of 
this test but if we look at these deci- 
sions, we find ourselves faced with what 
Lord Goddard, C. J. described as “a 
complete fog of authorities” or what 
Upjohn, J. called “a rough sea of contra- -~ 
dictory authorities.” It is not possible 
to discover any logical consistency 
amongst them nor to fit them into clear 
well-defined categories. The reason ‘is 
that though the Courts have professed 
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in these cases to apply the. aforesaid 
test, they have not been invariably logi- 
cal in the process of application. Their 
approach has been pragmatic rather than 


logical. Their decision in each particu-. 


lar case has been guided more by policy. 
considerations than strict logical consist- 
ency. To quote only a passage from the 
Judgment of Sir Norman Macleod, C. J. 
in 27 Bom LR 1496 = (AIR 1926 Bom 
ey (supra) to illustrate what we have 


“For the purposes of this case to 
my mind the distinction between deci- 
sions and orders thereon which stand by 
themselves, and decisions on a single 
issue in a sujt. is a very real one. It 
is not desirable on general principles 
that a suit should be tried piecemeal, 
and a decision on an issue to the effect 
that the trial of the suit should proceed 
can never to my mind amount to a judg- 
ment.” fre 

Logical consistency however much 
% may appeal to a scientific and order- 
ed mind has never been regarded as 
‘a virtue of the legal process. No less 
a person than Mr. Justice Holmes said 
“life of the law is not logic but ex- 
perience.” And it is as well that it 
should be so, for otherwise law would 
be deprived of much of its capacity for 
growth: it would cease to be an instru- 
ment or tool in the hands of the society 
for doing real justice and become in- 
stead a lifeless mechanical set of rules. 
The examination of the decisions cit- 
ed before us can, therefore. have only 
a limited purpose. They can at most 
offer guidance by way of illustration. 
` They cannot be applied or extended by 
analogy. 

5. We shall refer to some of the 
decided cases but before we do so. we 
may advert to an important question 
which may arise while considering what 
is the true scope and ambit of the test 
we have to apply. The question is whe- 
ther it is sufficient, in order that a deci- 
sion given by a Single Judge in a pro- 
ceeding may be a judgment. that it de- 
termines some right or liability in the 
proceeding. in which the order is 
made or it is necessary that it should de- 
termine some right or liability in the 
main proceeding, in reference to which, 
the proceeding, in which the order is 
made, is taken. It is not strictly neces- 
sary for the purpose of deciding the 
present appeal’to go into this interest- 
ing question but some decisions were 
cited before us which seemed to suggest 
that a decision in order to qualify as a 
udgment must determine some right or 

bility in the main proceeding and we, 

therefore think it necessary to express 

our opinion on this question, though we’ 

ane aware that in- doing so. we would 
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be laying ourselves open to the criticism 
that what we say will be obiter dicta 
and therefore without binding authority. 
We are of the view that, while consider- 
ing this question. a line must be drawn 
between proceedings which are purely 
ancillary to the main proceeding and 
proceedings which in themselves involve 
the determination of some right or lia- 
bility not in issue in the main proceed- 
ing. If a proceeding is purely an ancil- 
lary proceeding for the purpose of faci- 
litating the progress of the main suit or 
proceeding, an order made in such pro- 
ceeding cannot be said to amount to a 
Judgment unless it determines some right 
or liability in the main suit or proceed- 
ing. But if a proceeding is instituted 
which ‘in itself involves determination of 
some right or liability, which is not in 
issue in the main suit or proceeding, 
and such right or liability is determined 
by an order made in such proceeding, 
it would amount to a judgment. We do 
not wish to hazard an enumeration of - 
the cases which would fall in one 
category or the other but the obvious 
cases which might fall in the former 
category are cases of orders granting 
amendment and other orders of proce- 
dural character while cases which might 
fall in the latter category are cases of 
orders made on an application for setting 
aside an ex parte decree or an applica- 
tion for setting aside an abatement or 
an application for excuse of delay in 
filing an appeal This view as regards 
the latter category of cases is, it must 
be conceded, contrary to the current of 
authority of the Bombay High Court. 
Where an order is made refusing to set 
aside abatemet of a proceeding or to ex- 
cuse delay in filing an appeal or to set 
aside an ex parte decree, it is well settled 
by decisions of the Bombay High Court, 
that such an order would be a “judgment” 
because it negatives the right of the partv 
to proceed further for adjudication of 


- his rights on merits. But where an order 


is made setting aside abatement of a pro- 
ceeding or excusing delay in filing an ap- 
peal or setting aside an ex parte decree, 
the view taken by the Bombay High 
Court in decided cases is that it would 
not be a “judgment” because it does not 
affect the merits of the question between 
the parties by determining some right or 
liability in the main proceeding but is 
merely a procedural step restoring the 
main proceeding to an actionable con- 
dition in which the substantive rights 
and liabilities, for adjudication of which 
the main proceeding is brought, can be 
determined.” See Almeida v. Ramchandra 
Asavle. 40 Bom LR 658 = (AIR 1938 
Bom 408): Vaijayantappa Shbirsappa v. 
Ansuya, 42 Bom LR 377: and Elphin- 
stone Etc, Mills v, Sondhi Sons, 63 Bom 
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LR 947 = (AIR 1963 Bom 241 (FB). 
. This view taken by the Bombay High 
Court results in an anomaly that though 
an application of the nature abovemen- 
tioned is an independent proceeding in- 
volving determination of some right or 
liability not in issue in the main pro- 
ceeding, an order terminating the appli- 
cation’ one way would amount to a 
“judgment” while an order terminating 
the application the other way would not 
be a “judgment”. We do not see any 
valid reason for making this distinction. 
Where an application is made for setting 
aside an abatement, it is an independent 
proceeding in which the question arises 
whether the party applying is entitled to 
have the abatement set aside. This ques- 
tion would not be a question in con- 
troversy between the parties on merits 
in the main proceeding and the decision 
of this question one way or the other 
would not. therefore, be liable to be re- 
garded as a “judgment” on the ground 
that it affects the merits of any ques- 
tion between the parties by determin- 
ing some right or liability in the main 
proceeding. Nor would the decision of 
this question be liable to be regarded 
as a “judgment” on the ground that it 
has the effect of terminating the main 
proceeding because even if it is held 
that the party applying is not entitled to 
have the abatement set aside, it would 
not have the effect of putting an end 
to the main proceeding since the main 
proceeding has already come to an end 
by reason of abatement prior to the 
making of the application for setting 
aside the abatement: a decision refus- 
ing to revive a dead proceeding can- 
not be said to have the effect of an- 
nihilating the proceeding or putting an 
end to it. The decision refusing to set 
aside the abatement could therefore be 
regarded as a judgment only on the 
hypothesis that it determines some right 
or liability in the application for setting 
aside the abatement and if that be 
so, the decision setting aside the abate- 
ment must also’ likewise be regarded as 
a judgment. The same reasoning would 
also apply in case of ‘an application for 
setting aside an ex parte decree or an 
application for excusing delay in filing 
an appeal, It would therefore seem that 
the view taken by the Bombay High 
Court making a distinction between two 
kinds of orders in such applications, is 
not justifiable on principle, and some 
day. when a proper case comes before 
this Court, it may have to be reconsider- 
ed. But-so far as the present case is 
concerned, no such question arises for 
consideration because Issue No. 2 as to 
whether the petition was not properly 
constituted and was liable to be dismissed 
on account of non-joinder of Vasudev 


A.LE 
Tripathi was an issue in the petition 
and it did not form the -subject-matter 
of an independent proceeding in which 
some right or liability not in issue in 
the petition wag sought to be agitated. 


6. We may now proceed to con- 
sider a few of the decided cases which 
were cited before us on behalf of the 
appellant. The first decision to which 
we must refer in this connection is 
Vaghoji v. Camaji, (1905) ILR 29 Bom 
249. The appellant placed very strong 
reliance on this decision and contended 
that, according to this decision, if there 
is a determination on a question of juris- 
diction, it would be a “judgment” irres« 
pective whether it negatives the jurisdic- 
tion of the Court or upholds it. What 
happened in this case was that a suit 
was filed by the plaintiff after obtain- 
ing leave of the Court under Clause 12 
of the Letters Patent and the defendants 
took out a summons for revocation of 
the leave on the ground that the suit 
was a suit for land and no leave could, 
therefore, be granted under Clause 12, 
Mr. Justice Russell who heard the sum- 
mons took the view that the suit was 
not. a suit for land and leave under 
Clause 12 was, therefore, rightly grant- 
ed to the plaintiff and he accordingly 
dismissed the summons. The defend- 
ants preferred an appeal against the 
order passed by Mr. Justice Russell and 
the question was whether the appeal 
was maintainable. The Division Bench 
held that the order of Mr. Justice Rus- 
sell dismissing the summons was a judg- 
ment appealable under Clause 15. Now 
it may be noted that when jurisdiction 
of the Court is invoked on the ground 
that a part of the cause of action has 
arisen within the limits of the jurisdic- 
tion of the Court, the plaintiff has to 
apply for leave under Clause 12, for 
without. leave, the Court would. have 
no jurisdiction to entertain the suit 
The practice in the Bombay High Court 
has always been that ordinarily leave 
under Clause 12 is granted ex parte 
and if the defendant wishes to contend 
that leave should not have been grant- 
ed, he has to take out a Chamber Sum- 
mons for revocation of leave and the 
decision on the Chamber Summons for 
revocation of leave would, in effect and 
substance, be a decision on the question 
whether leave should be granted or not, 
It is only if leave is granted that the 
Court would get jurisdiction to entertain 
the suit and therefore the decision of 
the question whether leave ‚should be 
granted or not would be a decision in 
an independent proceeding which would 
come to an end when the question is 
decided on way or the other and hence 
the decision on the Chamber Summons 
for revocation of leave would be a 
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tiudgment”. This was precisely the 
ground on which Sir Lawrence Jenkins 
C. J. based his decision when he said:— 

“From the note of his judgment it is 
apparent that on the question whether 
the suit was one for land, Mr. Justice 
Russell has decided adversely to the 
defendants. so that the dismissal of the 
summons has (so far as Mr. Justice Rus- 
sell is concerned) become decisive against 
the defendants. It thus falls within the 
rule laid down in Hadjee Ismail Hadjee 
Hubbeeb v. Hadjee Mahomed Hadjee 
Joosub, (1874) 13 Beng LR 91 and (in my 
opinion) an appeal lies.” 

This decision therefore merely ap- 
plied the well-known test which we have 
discussed above. It cannot be read as 
laying down a broad proposition that 
whenever a-‘question of jurisdiction ari- 
ges in a proceeding the decision of such 
question would be a “judgment”, irres- 
pective whether it upholds the jurisdic- 
tion of the Court or negatives it. 

a A The next decision to which re- 
ference may be made is the decision 
given by a Division Bench of the Bom- 
bay High Court in P. V. Rao v. Ahmed 
Haji Noormahomed, 50 Bom LR 711 = 
(AIR 1949 Bom 125). This case arose 
an of a petition filed by the owner of 

uilding challenging the validity of 
a phe of requisition purporting to be 
made by the Government of Bombay. 
The contention of the petitioner was 
that though the order of requisition pur- 
ported to be an order made by the Gov- 
ernment of Bombay, it was in fact made 
byi one Rao and not by the Government 
of Bombay and it was, therefore. out- 
side the power conferred by the Bom- 
bay Land Requisition Act, 1948. The 
petitioner, in order to establish this 
contention, made an application to N. H 
Bhagwati, J. while the hearing of the 
petition was in progress, that an order 
should be made summoni Rao for 
cross-examination under Rule 180 of the 
High Court Rules and on this application 
an order was made by N. H. Bhagwati, 
J.. requiring Rao to attend for cross-exa- 
mination. Rao immediately preferred 
an appeal against this order to a Divi- 
sion Bench of the High Court and when 
the appeal came on for hearing, a preli- 
minary objection was raised on behalf of 
the petitioner that the appeal was not 
maintainable since the order made by N. 
H. Bhagwati. J., was not a “judgment”. 


The Division Bench rejected the 
preliminary objection holding that 
the order of N. BH. . Bhagwati, 


J., was a “judgment” and gave reasons 
for taking this view which were strong- 
ly relied oe on behalf of the appellant. 
Chagia. J.. speaking on behalf of the 
Division eae said:— 

“The next question is whether hav- 
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ing misapprehended the extent of his 
jurisdiction he has made an order which 
affects the merits of the question be- 
tween the parties by determining some 
right or liability. Now, Mr. Rao has 
contended that the petition is miscon- 
ceived because he has not made the 
order, but the Government of Bombay 
has, and in face of-the order it must be 
decided that. it is the Government of 
Bombay from whom the order has 
emanated and not from him The learn- 
ed Judge in making the order under 
Rule 180 has decided on the merits of 
this question that it is open to him not 
to accept the order at its face value. It 
also determines the rights of the parties 
because the right of Mr. Rao is to have 
the petition dismissed against him inas- 
much as the petition is not served on the 
proper party which made the order and 
be has a right to have that petition dis- 
missed on the strength of the order as 
it stands and as it is made. The learn- 
ed Judge has determined his right 
against him by taking the view that the 
question whether it was he or the Gov- 
ernment that made the order must be 
determined not by referring to the order 
itself. not by considering the terms of 
the order, but aliunde by having oral 
testimony led by Mr. Rao who has 
authenticated the document.” 

It is clear from this passage that, accord- 
ing to the Division Bench, the order made 
by N. H. Bhagwati, J.. though ostensibly 
an order merely permitting cross-exarnina- 
tion of Rao. was, in effect and substance, 
an order deciding that it was open to the 
petitioner to show by evidence that the 
order of requisition was not an order 
made by the Govt. of Bombay but was 
an order made by Rao. Now one of the 
questions, and indeed the main question, 
in controversy between the parties in the 
petition was whether the authentication 
of the order of requisition by Rao in the 
name of Governor of Bombay was con- 
clusive to show that the order of requisi- 
tion was an order made by the Govern- 
ment of Bombay or it was open to the 
petitioner to show by evidence that in 
fact the order of requisition was not 
made by the Government of Bombay but 
was made by Rao. This question was 
determined by the order made by N. H. 
Bhagwati, J., and it was for this reason 
that the Division Bench held that it was 
a “judgment”. It is no doubt true that 
while taking this view the Division Bench 
made certain observations which might 
seem to suggest that any decision which 
determines the right of a party to contend 
that the proceeding against him should be 
dismissed would be a “judgment” but 
these observations must be read in the 


context in which they are made and if 
they are so read, it is clear that they do 
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not lay down any broad proposition that 
a determination of the right of a party 
to insist that the proceeding against him 
shall be dismissed is a “judgment”. The 
real ground on which the Division Bench 
based its judgment was that the order 
of N. E Bhagwati, J., operated to deter- 
mine a question in controversy between 
the parties and any incidental observa- 
tions made by the Division Bench while 
elaborating this ground cannot be re- 
garded as forming the ratio of the de- 
cision. The decision of the Division 
Bench merely applied the well-recognis— 
ad test to the facts of the case before 
it and the only significant feature of 
the decigion may be said to be that it 
looked at the substance of the order 
rather than the form. i 

8. We then go to the last deci- 
sion cited on behalf of the appellant, 
gl the decision in Jai Hind 
Mart 54 Bom LR 844=(AIR 
1953 Bom 117). This decision was strong- 
ly relied upon on behalf of the appel- 
lant and it is. therefore, necessary to 
notice briefly the facts on which this 
decision was given. The question which 


arose in this case was whether an order- 


made by a Single Judge of the High 
Court refusing to stay a subsequently 
instituted suit under Section 10 of the 
Code of Civil Procedure on the ground 
that the matter in issue in the subsequ- 
ently instituted suit was not directly and 
substantially in issue in the previously 
instituted suit could be said to be a 
“judgment”. The Division Bench of the 
Bombay High Court held that such an 
order would be a “judgment”: This 
view was taken by the Division Bench 
following an earlier decision given in 
Jivanlal Narsi v. Pirojshaw Vakharia and 
Co.. 35 Bom LR 15 = (AIR 1933 Bom 
85) and after referring to this decision, 
the Division Bench pointed out that what 
was said in the earlier decision was 
“that an order under Section 10 is not 
an order dealing with procedure, it was 
an order dealing with the jurisdiction of 
the Court, because under Section’ 10 
whatever order is passed affects the 
jurisdiction of the Court. It is a man- 
datory provision and the suit cannot go 
on if it is stayed and therefore the deci- 
sion under Section 10 must affect the 
jurisdiction of the Court one way or the 
other, and every decision which deals 
_ with the jurisdiction of the Court is a 
decision which affects the rights of par- 
ties.” The appellant relied strongly on 
these observations of the Division Bench 
and urged that whenever a question re- 
lating to the jurisdiction of the Court 
is decided. such a decision would be a 
“judgment”, whether it affirmed the 
Jurisdiction of the Court or negatived it. 


Now there can be no doubt that the 
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observations made by the Division Bench 
are very wide and they seem to lend 
support to the argument of the appellant 
but we do not think it would be right 
to read them as laying down a general — 
proposition that in every case, whenever ` 
there is a decision which deals with the 
jurisdiction of the Court, it must be 
regarded to be a “judgment”. The 
question would have to be asked in each 
case: what is the nature of the question 
affecting the jurisdiction of the Court 
on which the decision is given. If it is 
a question affecting the substantive rights 
of the parties for adjudication of which 
the proceeding is brought before the 
Court, it would be a “judgment” but 
not otherwise. The decision of the Divi- 
aion Benoh in this case was, of course, 
right. because in holding that the suit 
was. not liable to be stayed under Secs 
tion 10 of the Code of Civil Procedure, 
the learned ‘Singie Judge in effect and 
substance determined that the decision of 
the previously instituted suit would not 
operate as res judicata in the. subsequent- 
ly instituted suit and the question whe~ 
ther the decision of the issues in a sub- 
sequently instituted suit would be barred 
by res judicata would clearly be a ques- 
tion relating to the merits of the contro- 
versy between the parties and if deter- 
mined one way or the other, it would 
affect the rights of parties. The ratio of 
this decision cannot, therefore, have any 
applicability in the present case where 
what has been held by Mr. Justice Divan 
is nothing more than this, namely, that 
the petition is properly constituted and 
is not liable to be dismissed on account 
of non-joinder of Vasudev Tripathi. It 
is difficult to see how the decision of Mr. 
Justice Divan -can be said to affect the 
merits of any substantive rights of the 
parties which are to be adjudicated in the 
petition. 


9. We may also point out that 
even if the decision of the Bombay High 
Court in 54 Bom LR 844 = (AIR 1953 
Bom 117) (supra) were taken as deciding 
that every decision which deals with the 
jurisdiction of the Court is a “judgment”, 
it would still have no application in the 
present case because the question which 
has been decided here by Mr. Justice 
Divan is not a question affecting the 
jurisdiction of the Court. The contention 
of the appellant was that the Court had 
jurisdiction to entertain the petition only 
if it complied with the provisions of Sec- 
tions 81. 82 and 117 and if there was 
non-compliance with the provisions of any 
of these Sections, there was no valid peti- 
tion in the eye of the law and the Court 
had no jurisdiction to entertain it. The 
Court, said the appellant. could not invest 
itself with jurisdiction which it did not 
possess by wrongly deciding that the peti- 
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tion complied: with the provisions of Sec- 
tions 81, 82 and 117. The question whe- 
ther there was compliance with the pro- 
visions of Sections 81, 82 and 117 was, 
therefore, a question affecting the juris- 
diction of the Court and, on the view 
taken by the Division Bench in 54 Bom 
LR 844 = (AIR 1953 Bom 117) (supra), 
the decision of this question must be re- 
garded as a “judgment”. This contention 
of the appellant is. in our opinion, with- 
out force and must be rejected. It is 
based on a misconception of the true 
nature of an order which may be made 
under Section 86. Article 329(b) of the 
Constitution of India provides that not- 
withstanding anything in the Constitu- 
tion, no election to either House of Parlia- 
ment or to the House or either House of 
the Legislature of a State shall be called 
in question except by an election peti- 
tion presented to such authority and in 
such manner as may be provided by or 
under any law made .by the appropriate 
Legislature. The Parliament has. there- 
fore, enacted the Representation of the 
People Act, 1951, providing the authority 
before whom ‘and the manner in which 
an election petition may be filed for chal- 
lenging the election inter alia to the 
House of the People. Section 80-A gives 
jurisdiction to the High Court to try an 
election petition challenging inter alia the 
election to the House of the People and 
Sections 81, 82 and 117 provide the pro- 
cedure which must be followed by the 
petitioner in presenting the election peti- 
tion. Section 81 provides that the. elec- 
tion petition must be based on one or 
more of the grounds specified in sub-sec- 
tion (1) of S. 100 and S. 101: it must be 
presented by a candidate at the election 
or an elector and that must be done with- 
in forty-five days from the date of elec- 
tion of the returned candidate. Section 82 
lays down as to who should be joined as 
respondents to the petition and Cl. (b) 
provides that any candidate, which would 
include every validly nominated candidate 
even though he has withdrawn his candi- 
dature and not contested the election, 
shall be joined as a respondent to the 
petition if allegations of corrupt practice 
are made against him in the petition. 
Section 117 provides that at the time of 
presenting an election petition. the peti- 
tioner shall deposit in the High Court a 
sum of two thousand rupees as security 
for the costs of the petition. These are 
all procedural provisions which must be 


complied with in order that there should: 


be a proper and validly constituted peti- 
tion before the Court. If there is non- 
compliance with any of these provisions, 
Section 86 says that the High Court shall 
dismiss the election petition. Therefore, 
when an election petition is presented to 


the High Court, the first question to 
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which the High Court has to address it- 
self is whether the election petition com- 


‘plies with the provisions of Sections 81, 


82 and 117. If these provisions are not 
complied with, the High Court has no 
option but to dismiss the election petition. 
If, on the other hand. the High Court 
comes to the conclusion that the provi- 
sions of Sections 81, 82 and 117 are com- 
plied with, the High Court would have to 
proceed to determine the election petition 
on merits. . The question whether the 
election petition complies with the provi- 
sions of Sections 81, 82 and 117 is, there- 
fore, a question which is entrusted by the 
Parliament for its determination to the 
jurisdiction of the High Court. It is not 
a collateral question on the determination 
of which depends the jurisdiction of the 
High Court to entertain the election peti- 
tion. The High Court may determine the 
question rightly or wrongly but what-~ 
ever be the determination, it would be'a 
determination within the jurisdiction of 
the High Court If the determination 
made by the High Court is wrong. the 
Supreme Court in appeal under S. 116-A 
may set aside such wrong determination 
but .it cannot be said that by such wrong 
determination the High Court has invest- 
ed itself with jurisdiction which it did 
not possess and that the subsequent pro-- 
ceedings before the High Court were 
without jurisdiction. Moreover, the ques- 
tion whether.a particular person is a 
necessary party.to the petition and in 
his absence, the petition is liable to be 
dismissed in limine is a question affecting 
the proper constitution of the petition 
and not one affecting the jurisdiction of 
the Court. The question is of the same 
nature as that relating to payment of 
proper court-fees. If the court-fees paid 
on a plaint are not adequate and the 
plaintiff on being required by the Court 


_ to make good the deficiency within a time 


fixed by the Court, fails to do so, the 
plaint is Hable to be rejected under O. 7, 
R. 11 of the Code of Civil Procedure. 
Can it be said in such a case that the 
question whether the court-fees paid are 
proper or not is a question affecting the 
jurisdiction of the Court? The same posi- 
tion obtains when an election petition is 
not properly constituted on account of 
non-joinder. of a necessary party under 
Section 82 (b). Section 86 merely em- 
phasizes the mandatory character of the 
requirement embodied in Section 82 (b) 
and it does not make the question of com- 
pliance with that requirement a question 
of jurisdiction. The decision of the ques- 
tion whether the petition did not comply 
with the provisions of Section 82 (b) on 
account of non-joinder of Vasudev Tri- 
pathi could not, therefore. be regarded as 
a “judgment” on the analogy of the deci- 
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sion in 54 Bom LR 844 = (AIR 1953 Bom 
417) (supra). 

10. We may now proceed to con- 
sider. on principle, whether, on the ap- 
plication of the test which we have dis- 
cussed above, the decision of Mr. Justice 
Divan could be said to be a “judgment”. 
It is obvious that the decision of Mr. Jus- 
tice Divan did not relate to any question 
jn controversy between the parties on 
merits nor did it determine any substan- 
tive right or liability sought to be adjudi- 
cated in the petition. The petition sought 
to challenge the election of the appellant 
on various grounds and the controversy 
between the parties on merits, therefore, 
related to the question whether any of 
these grounds were established and, if so, 
whether they vitiated the election of the 
appellant. There was no decision on any 
aspect of this question when Mr. Justice 
Divan decided that Vasudev Tripathi was 
not a necessary party to the petition and 
the petition was not liable to fail on ac- 
count of his non-joinder. What Mr. Jus- 
tice Divan decided was only a procedural 
matter, namely, whether the petition was 

roperly constituted. There were. as we 

ve pointed out above, certain proce- 
dural requirements to be fulfilled before 
a petition could be properly constituted. 
The contention of the appellant was that 
one of these requirements was not satis- 
fied inasmuch as Vasudev Tripathi was 
not joined as a respondent to the peti- 
tion. Mr. Justice Divan held that Vasudev 
Tripathi was not a necessary party to 
the petition and in the circumstances 
though he was not joined as a respond- 
ent, the petition was properly constituted. 
None of the substantive rights or liabili- 
ties for adjudication of which the petition 
was filed was decided by Mr. Justice 
Divan on merits. The decision of Mr. 
Justice Divan merely paved the way for 


determination of the substantive rights . 


and liabilities. What it said in effect was 
that the petition being properly constitut- 
ed, the first respondent could proceed with 
the petition and the substantive rights 
and liabilities for adjudication of which 
the petition was filed could be determin- 
ed on merits. This was clearly an order 
in procedure it did not affect the merits 
of the question in controversy between 
the parties by determining some right or 
Hability in the petition and it could not, 
therefore. be regarded as a “judgment”. 


IL This view which we are tak- 
Sng on principle is amply supported by 
the. decision in 27 Bom LR 1496 = (AIR 
1926 Bom 136) (supra). We have already 
. made a brief reference to this decision 
but we may now examine it closely as 
very strong reliance was placed upon it 
on behalf of the first and second respond- 
ents. There a suit was filed by the plain- 
tiff for increase in the rate of mainten- 
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ance which was fixed by a consent decree 


. made between the parties. The defendant 


contended inter alia that since the rate 
of maintenance was fixed by the consent 
decree, the suit was not maintainable. 
Mirza, J.. who heard the suit raised a 
preliminary issue on this contention and 
decided the preliminary issue by holding 
that, despite the consent decree, the suit 
was maintainable. The defendant there- 
upon preferred a Letters Patent Appeal 
before a Division Bench of the High 
Court. The question arose whether the 
appeal was maintainable under CL 15 and 
that required the Division Bench to on 
ace whether the order of Mirza, J., 

“judgment”. The Division Bench held 
that the order of Mirza, J.. was not a 
“judgment” since it did not decide any- 
thing with regard to the rights and liabi- 
lities of the parties but the only decision 
was that the suit should proceed and no 
appeal lay against such a decision. 
Macleod, C. J.. delivering the judgment 
of the Division Bench, observed:— 


“It is not desirable on general prin- 
ciples that a suit should be tried piece- 
meal, and a decision on an issue to the 
effect that the trial of the suit should 
proceed can never to my mind amount 
to a judgment. 


If in this case the Judge had decided: 
that the suit was not maintainable and 
ha the suit, then undoubtedly 
an appeal would lie against that’ deci- 
sion. But in this case the Judge has 
decided that the suit should proceed. He 
will then consider the remaining issue in 
the suit, whether the plaintiff should be 
granted in the circumstances of the case 
increased maintenance or not. and when 
he has decided that question there will be 
a judgment, against which all the argu- 
ments which are now sought to be raised 
against the decision on this issue can be 
placed before the Court. We are not 
shutting out the defendant from any ob- 
jection which he may eventually be ad- 
vised to raise against the final decree in 
the suit. We are merely pointing out 
that so far nothing has been decided with 
regard to the rights and liabilities of the 


‘parties, there is only a decision that the 


suit should proceed, and against that deci- 
sion no appeal lies.” 


This decision is a direct authority in’: 
favour of the contention urged on behalf 
of respondents Nos. 1 and 2 and we find 
mone wholly in agreement with it. 


We are, therefore, of the view 
that ie decision of Mr. Justice Divan 
could not be said to be a “judgment” 
within the 
Letters Patent and the present appeal 
filed by the appellant must accordingly 
be held to be not maintainable and must 
be dismissed with costs in favour of res~ 


meaning of CL 15 of the! , 
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pondent No. 1. Mr. H. M. Mehta, learn- 
ed advocate appearing on behalf of the 
appellant, applies for leave to appeal to 
the Supreme Court under Art. 133 (1) (ce) 
of the Constitution. We do not think this 
is a fit case for appeal to the Supreme 
Court since the question as to what con- ` 
stitutes a “judgment” within the mean- 
ing of CL 15 of the Letters Patent is 
settled so far as this Court is concerned 
and we have merely given effect to the 
view which has been consistently follow- 
ed by the Bombay High Court and this 
High Court over the years. Moreover, 
the order made by us in this appeal is 
not a final order, judgment or decree 
within the meaning of Art. 133 (1) (c). 
The application for leave to appeal to 
the Supreme Court is, therefore. reject- 
ed. We however direct, on the applica- 
tion of the appellant, that for a period 
of fifteen days from the date of receipt 
of certified copy of this judgment by the 
appellant, the hearing of the election peti- 
tion shall be stayed in order to enable 
the appellant to apply for special leave to 


the Supreme Court. 
Appeal dismissed. 
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Jankhan Kalukhan and others, Peti- 
tioners v. The State of Gujarat and 
others, Respondents. 

Special Civil Appln. No. 85 of 1971, 
D/- 6-10-1971, to quash order passed by 
Special Secy. to Govt. of Gujarat Re~« 
venue Dept., D/- 2-11-1970. 

Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 32-P (9) — 
Appeal — Ageprieved person — Order 
determining compensation payable by 
Government in proceedings under Sec- 
tion 32-P (4) on vesting of land in Gov- 
ernment — Appeal against by Governs 
ment under S. 32-P (9) is maintainable. 

The Government in which the righf, 
title and interest of an owner of the land 
is to vest and who is supposed to pay 
compensation, must, be said to be a perm 
son interested in the determination of the 
question of compensation. The State 
Government is a party vitally interested 
in the question of the determination of 
the compensation. Surely. therefore, the 
State Government will be a party which 
would, in a given case. be aggrieved with 
the order that may be passed .by the Col- 
lector determining the compensation in 
respect of the lands vesting in the Gov- 
ernment. (Para 5) 

It cannot be said that the Government 
will not be “a person” entitled to file an 
appeal under Section 32-P (9). The de- 
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finition of “person” in the Bombay Gene- 
ral Clauses Act, 1904, it is true, is subject 
to the contrary which can be inferred 
from the context of the statute or a parti- 
cular section of the statute. But there is 
context of Section 32-P 
which suggests otherwise that the State 
Government is not a person interested in 
the order of the Collector determining 
compensation. 
Cases Referred: 
(1965) 6 Guj LR 282 = ILR 

Guj 501, Laljimal 

v. B. K. Kombrabail , 4,6 
(1964) AIR 1964 SC 669 (V 51)= 

(1964) 5 SCR 387, State of Punjab 

v. Okara Grain Buyers Syndi- 

cate Ltd. Okara ; 4,5. 6 
(1952) AIR 1952 SC 319 (V 39)= 

1952 SCR 696, Ebrahim Abooba- 

kar v. Custodian General of 

Evacuee Property, New Delhi 5 

M. H. Chhatrapati, for Petitioners; 

G. N. Desai. Govt, Pleader with M/s. 
S. H. Desai and Co, Addl. Govt. Pleader,. 
for Respondents Nos. 1 to 3. 


B. K. MEHTA, J. :—- In this petition 
under Arts, 226 and 227 of the Constitu- 
tion of India, the petitioners who are the 
ex-Taluqdars of the villages Rani and 
Ranod in District Mehsana have challeng- 
ed the right of the State Government to 
file an appeal under Section 32-P (9) of 
the Bombay ‘Tenancy and Agricultural 
Lands Act, 1948. as well the order made 
by the opponent No. 2 herein, who is a 
Special Secretary in Revenue Department 
of the Government of Gujarat, dated 2nd 
November, 1970. which is Ex. L to the 
petition passed in Appeal No. 449 of 1966 
and Appeal No. 2 of 1968 preferred by 
the tenants of the petitioners-Taluqdars, 
remanding the matters involved in the 
Appeals to the Mamlatdar to determine 
again. whether the appellants in the said 
appeals were permanent tenants of the 
petitioners-Taluqdars or not. Shortly 
stated. the facts leading to this petition 
are as under:— 

On enactment of the Bombay Taluq- 
dari Tenure Abolition Act of 1949, which 
came in force from 15th August, 1950, the 
tenure of the petitioners-Taluqdars in the 
villages Rani and Ranod were abolished 
and on abolition of the said tenure, the 
respondent No. 3, who is the Mamlatdar, 
Patan, by his order of Ist June, 1962, 
decided the status of the tenants of the 
petitioners-Taluqdars under Section 5-A 
of the said Act and he held that except 
two cultivators of village Rani and five 
cultivators of village Ranod the other 
tenants were merely tenants at will of 
the petitioners-Taluqdars and the said 
seven tenants were the permanent ten- 
ants. It appears that after this order 
some of the cultivators viz. V. Sultanbhai 
and 27 others, who were held'to be mere 
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ly the tenants at will filed an appeal and 
in the said appeal, the order of the res- 
pondent No, 1 of 1st June, 1962 was set 
aside by the Order of the State Govern- 
ment of 26th July, 1963. It appears that 
the second batch of the cultivators viz. 
Laxmanbhai and 34 others, who were held 
to be tenants at will by the aforesaid 
order of Mamlatdar, Patan, of 1st June, 
1962, preferred a similar appeal to the 
State Government and in that appeal also 
the aforesaid order of the Mamlatdar, 
Patan, was set aside on 9th August. 1966. 
It appears further that the petitioners- 
Taluqdars, being aggrieved with the said 
orders of the State Government in the 
two appeals setting aside the aforesaid 
order of the Mamlatdar of Ist June, 1962 
moved the High Court of Gujarat under 
Arts. 226 and 227 of the Constitution by 
their Special Civil Applications Nos. 995 
of 1963 and 1370 of 1966. The said Spécial 
Civil Applications were rejected by the 
High Court of Gujarat. It appears fur- 
ther that a 3rd batch of 20 cultivators 
viz. Koli Juha Dajibhai and others—the 
respondents Nos. 4 to 23 herein and a 4th 
batch of 5 cultivators preferred appeals 
to the Government of Gujarat against the 
aforesaid order of Mamlatdar of 1st June, 
1962, being Appeals Nos. 449/66 and 2/68, 
respectively. Both the appeals were 
heard by the respondent No. 2 herein 
and he by his order of 2nd November 
1970 allowed the appeals and set aside 
the aforesaid order of the Mamlatdar, 
Patan, of Ist June, 1962 and remanded 
the case to him for a fresh inquiry and 
decision on the grounds suggested by the 
respondent No. 2 in his order. It appears 
that consequent to the aforesaid order of 
Mamlatdar, Patan of lst June, 1962, the 
Agricultural Lands Tribunal, Patan, start- 
ed proceedings under Section 32-G of the 
Tenancy Act and in those proceedings the 
Agricultural Lands Tribunal declared the 
purchase of lands to be ineffective and 
thereafter conducted inquiries under Sec- 
tion 32-P of the Tenancy Act. In the 
proceedings under Section 32-P, the Agri- 
cultural Lands Tribunal decided that the 
tenancy in question in respect of the ten- 
ants of the petitioners-Taluaqdars includ- 
ing Respondents Nos. 4 to 23 stood termi- 
nated and that the lands in question 
should be disposed of under S. 32-P (c) of 
the Tenancy Act. It appears further that 
In those proceedings under S. 32-P (c) of 
the Tenancy Act. no person applied for 
the lands with the result that the lands 
in question were ordered to be vested in 
the State Government under S. 32-P (4) 
of the Tenancy Act. It appears further 
that after the vesting of the landsin ques- 
tion in the State Government under Sec- 


tion 32-P (4), the Agricultural Lands Tri- 
bunal determined the prices of the said 
lands in several cases and passed orders 
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determining the amount of compensation 
to be paid by the State Government to 
the petitioners-Taluqdars. It should be 
recalled that the opponents Nos. 4 to 23 
herein had preferred an appeal in Novem- 
ber 1966 before the State Government 
against the order of the Mamlatdar. Patan 
dated ist June, 1962 by their appeal No. 
449 of 1966 and in the said appeal the 
Respondent No. 2 has set aside the order 
of the Mamlatdar, Patan, and remanded 
the matter to the Mamlatdar to dispose 
of afresh on the lines indicated in the 
said order of November 2, 1970. The 
Agricultural Lands Tribunal has deter- 
mined the compensation under S. 32-P (4) 
of the Tenancy Act on 28th February, 
1969. After -the determination of the 
compensation under Section 32-P (4), it 
appears that the State Govt. through 
Mamlatdar, Patan, has filed an appeal 
against the aforesaid order determining - 
the compensation to be paid to the peti- 
tioner-Taluqdars consequent to the vest- 
ing of the lands under Section 32-P (4) 
before the State Government according 
to Section 32-P (9) of the Tenancy Act 
on 28th June, 1970. The petitioners- 
Taluqdars, therefore, being aggrieved with 
the order of the State Government dated 
2nd November, 1970 in Appeal No. 449 


‘of 1966 filed by the respondent Nos. 4 to 


23 and also by the appeal filed by the 
State Government against the order of 
the Agriculture Lands Tribunal determin- 
ing the compensation, approached this 
Court under Arts, 226 and 227 of the 
Constitution of India for appropriate 
writs, orders and directions to quash and 
set aside the order of the State Govern- 
ment dated 2nd November. 1970, in Ap- 
peal No. 449 of 1966 and also for quash- > 
ing and setting aside proceedings of the 
appeals filed by the State’ Government 


against the order determining the com- 
pensation. : 


2. This petition was admitted for 
purposes of the reliefs claimed by the 
petitioners in sub-para (b) of Para 48. so 
far as the writs, orders and directions 
were sought for quashing and setting 


aside the proceedings of appeal preferred 
` by the State 


Government against the 
order of the Tribunal determining the - 
compensation under Section 32-P (4) of 
the Tenancy Act. But as regards the 
relief claimed in sub-para (a) of para 48, 
of the petition, for appropriate writs, 
orders and directions to quash and set 
aside the order of the State Government 
in Appeal No. 449 of 1966 setting aside 
the order of the Mamlatdar, Patan. of ist 
June, 1962 and remanding the matter. to 
him for deciding afresh, was not admitted. 


3. At the time of hearing of this 
petition, the only point which was urged 
by Mr. M. H. Chhatrapati, the learned ad- 
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vocate, appearing on behalf of the peti- 
tioners-Taluqdars, that the appeal prefer- 


red by the State Government against the 
order of the Tribunal. determining the 
compensation under Section 32-P (4) of 
the Tenancy Act consequent to the vest- 
ing of the lands in question in the State 
Government as the-compulsory sales had 
become ineffective, was not competent, 
Inasmuch as the order of the Tribunal 
determining compensation under Sec- 
tion 32-P (4) is merely an offer by the 
State Government as to the compensation 
which is to be paid for the land which is 
vested in the State. Government under 
Section 32-P (c) proceedings .after the 
sales became ineffective. submission 
of Mr. Chhatrapati, the only person 
aggrieved by the order of the Tribunal 
determining the compensation could be 
the person to whom the compensation is 
to be paid and, therefore, under Sec- 
tion 32-P (9) the appeal can be preferred 
only by such a person who is aggrieved 
and not by the State Government whose 
officer has determined the compensation 
as a result of the land vesting in the 
State Government. Mr. Chhatrapati has 
relied on Section 32-P (9) and pointed 
out that the State Government could not 
be said to be ‘a person aggrieved’ by the 
order of the Collector, determining the 
compensation as the section invests this 
right of appeal in “a person aggrieved” 
with the order of the Collector, and in 
submission of Mr. Chhatrapati, the State 
Government cannot be termed as “a per- 
gon” and, therefore, the appeals prefer- 
red by the State Government were not 
competent and the proceedings in pur- 
suance thereof, therefore, deserve to be 
quashed, 


4, On behalf of the State Govern- 
ment, Mr. G. N. Desai, the learned Gov- 
ernment Pleader, has pointed out that the 
State Government is a vitally interested 
party in these proceedings. inasmuch as 
the compensation is to be paid out of the 
treasury of the State to the petitioners- 


Taluqdars whose lands vest in the State . 


Government pursuant to the compulsory 
sales become ineffective and. therefore, to 
urge that the State Government is not a 
party aggrieved is beyond the spirit of 
Section 32-P (4) under which the Collec- 
tor determines compensation. Mr. Desai, 
the learned Government Pleader, has also 
pointed out that the contention on behalf 
of the petitioners-Taluqdars that the Gov- 
ernment is not a person is clearly not 
tenable in view of the decision of the 
Supreme Court in the matter of the State 
of Punjab v. Okara Grain Buyers Syndi- 
cate Ltd., Okara reported in AIR 1964 SC 
669 and also in view of the decision of 
this High Court as reported in the matter 


Jankhan Kalukhan v. The State (B. K. Mehta J.) 


[Prs. 3-5] Gaul. 105 


of Laljimal Premsukhdas v. B. K. Kombr- 
abail. (1965) 6 Guj LR 282, 

5. The point, therefore, which we 
have to consider is, whether the State 
Government can be said to be “a person 
aggrieved” by the order of the Collector 

determining the compensation under Sec- 
tion 32-P (4) of the Bombay Tenancy and 
Agricultural Lands Act, 1948. The said 
section reads as under:— 

*32-P (4): Where any land or portion 
thereof cannot be surrendered in favour 
of the landlord and where such land or 
portion is offered for sale under sub-sec- 
tion (2) but no person comes forward to 
purchase guch land or portion, as the case 
may be, shall vest in the State Govern- 
ment and the Collector shall determine 
the price of such land or portion in ac- 
cordance with the provisions of Sec. 63-A 
and the amount of the price so deter- 
mined shall, subject to the provisions of 
Section 32-Q, be paid to the owner there- 

of.” 

The provision for appeal against an order 
made under Section 32-P is made in Sec- 
tion 32-P (9) which reads as under:— 

_ “32-P (9): Any person aggrieved by 
any order made by the Collector under 
the foregoing provisions of this section 
may appeal to the State Government 
against such order.” 

Now. therefore, the first question is, whe- 
ther the State Government can be said 
to be a person aggrieved by the order of 
the Collector determining the compensa- 
tion under Section 32-P (4) of the said 
Act. In this connection it is profitable 
to refer to the decision of Supreme Court 
in Ebrahim Aboobakar v. Custodian Gene- 
ral of ‘Evacuee Property, New Delhi, re- 
ported in AIR 1952 SC 319. In this case 
the Court was concerned with the right 


‘of the Tribunal constituted to hear ap- 


peals under Section 24 of the Administra- 
tion of Evacuee Property Act (1950). The 
relevant section reads as under:—~ 

“Any person aggrieved by an order 
made under Section 7. S. 16. S. 19 or Sec- 
tion 38, may prefer an appeal in such 
manner and within such time as may be 
prescribed: 

(a) to the Custodian. where the ori- 
ginal order has been passed by a Deputy 
or Assistant Custodian; 

~- (b) to the Custodian-General, where 
the original order has been passed by the 
Custodian, an Additional Custodian or an 
Authorised Deputy Custodian.” 
The Court while dealing with what is the 
power of the authority hearing appeals, 
under the aforesaid Act observed as 
under:— 


“Like all courts of appeal exercising 
general jurisdiction in civil cases, the res- 
pondent has been constituted an appellate 
court in words of the widest amplitude 
and the legislature has not limited his 
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jurisdiction by providing that such exer- 
cise will depend on the existence of any 
particular state. of facts. Ordinarily, a 
court of appeal has not only jurisdiction 
to determine the soundness of the deci- 
sion of the inferior court as a court of 
error, but by the very nature of thing it 
has also jurisdiction to determine any 
points raised before it in the nature of 
preliminary issues by the parties. Such 
jurisdiction is inherent in its very con- 
stitution as a court of appeal. Whether 
an appeal is competent, whether a party 
has “locus standi” to prefer it, whether 
the appeal in substance is from one or 
another order and whether it has been 
preferred in proper form and within the 
time prescribed, are all matters for the 
` decision of the appellate Court constitut- 
ed. Such a tribunal falls within Class 2 
of classification of the Master of the 
Rolls. In these circumstances it seems to 
us that the order of the High Court of 
Punjab that a writ of ‘certiorari’ could 
not issue to the respondent quashing the 
order’ of the 13th May, 1950 was right 
The Court further observed in respect of 
the contention, whether one Tekchand 
Dolwani was not a “person aggrieved” 
within the meaning of those words in 
Section 24 of the Ordinance. as under in 
paragraph 15:— — 


SN stebewavets It is provided in Rule 5 (8) 
that any person or persons claiming to be 
interested in the enquiry or in the pro- 
perty being declared as evacuee property, 
may file a written statement in reply to 
the written statement filed by the persons 
interested in the property claiming that 
the property should not be declared 
evacuee property; the Custodian shall 


then, either on the same day or on any. 


subsequent day to which the hearing may 
be adjourned, proceed to hear the evi- 
dence, if any. which the party appearing 
to show cause may produce and “also evi- 
dence which the party claiming to be in- 
terested as mentioned above may adduce.” 
In the proceedings before the Additional 
Custodian, Tekchand Dolwani filed a re- 
ply to the written statement of Abooba~ 
kar and adduced evidence in support of 
the stand taken by him that the pro- 
perty of Aboobakar was evacuee proper- 
ty. - Further Tekchand Dolwani was the 
first informant who brought to the notice 
of the Custodian concerned that the pro- 
perty of Aboobakar was evacuee property 
and in view of the order of the Ministry 
of Rehabilitation he was. as a first in- 
formant, entitled to first consideration in 
the allotment of this property. the Addi- 
tional Custodian was bound to hear him 
on the truth and validity of the informa- 
tion given by him. When a person is 
given a right to raise a contest in a cer- 
tain matter and his contention is negativ- 
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- who is a “person.” 


A.LE. 


ed, then to say that he is not a perso 
aggrieved by the order does not seem to 
us to be at all right or proper.... 

Relying on this paragraph it was “urged 
by Mr. Chhatrapati that considering the 
rules framed under the Tenancy Act. it 
does not appear that the State Gover“ 
ment has any right to raise a contest or 
fas a matter of right to the proceedings 
wherein the compensation is determining 
for the lands which vest in the Govern- 
ment and. therefore, it cannot be sald 
that the State Government is a person 
who is aggrieved with the order of the 
Collector determining compensation. We 
are of the opinion that this submission of 










ceedings under Section .32-P (c). 
compensation which is to be paid is also 
to be paid by the Government to the 
Taluqdars whose land has been taken 
over by the Government under S, 32-P 
Proceedings. 


party which would, in a given case, be 
aggrieved with the order that may be 
passed by the Collector determining the 
compensation in respect of the lands 
vesting in the Government. The secon 
limb of the contention of Mr. Chhatrapati 
that the Government cannot be said to be 

a “person” in view of the definitions given 
in the Bombay General Clauses Act, 1904, 
as the term “person” is not defined in the 
Tenancy Act. Section 3 (35) of the Bom~ 
bay General Clauses Act, 1904. defines 
Section 3 (35) of the 
said Act reads as under:— 


“3 (35) “person” shall Include any’ 
company or association or body of indi- 
viduals, whether incorporated or not.” 
Mr. Chhatrapati also pointed out to us 
that Section 3 (35-A) defines “pre-Reor« 
ganisation State of Bombay” and Sec 
tion 3 (46-A) defines “State of Bombay”, 
and therefore. in view of the different 
definitions given for these three different 
terms, it was urged that. the term “per~ 
son” cannot include the Government. Now 
this contention of Mr. Chhatrapati also 
should be rejected, in view of the con« 
eluded position of law on this question 
by the decision of Supreme Court in 
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‘AIR 1964 SC 669. The Court was concern- 
ed in that case with a question, whether 
what should be the test to determine whe- 
ther a State is bound by a statute. While 
dealing with the contention of the Advo- 
cate General, whether the State was a 
Corporation in any sense or not, the 
Court observed in paragraph 20 as under: 

“The learned Advocate-General sub- 
mitted to us an elaborate and erudite 


argument as to whether the State was a’ 


corporation in any sense, the conclusion 
which he desired us to draw being that 
though the State was a body politic. it 
had not the characteristics of a corpora- 
tion. In this connection he referred ‘us to 
various writers on Public International 
Law and on Political Science and to cer- 
tain decisions of the American Courts. 


We do not. however, feel called upon to` 


examine these submissions and pronounce 
upon their correctness in view of the 
conclusion we have reached on a con- 
struction of the provisions of the Act. We 
would. however, make two observations: 
(1} that the mere fact that certain arti- 
ficial entities, like corporations are 
brought, within the scope of. the Act, 
would not by itself rebut the presumptive 
rule of construction that the State is not 
bound by a statute unles it is brought 
within its scope expressly or by necessary 
implication, (2) it would not be correct 
to say that the State is not a -constitu- 
tional or even juristic entity for the rea- 
son that it does not partake the charac- 
teristics of or satisfy in whole. the defini- 
tion of a Corporation. The State is an 
organised political institution which has 
several of the attributes of a corporation. 
Under Art. 300 of the Constitution, the 
Government of the Union and the Gov- 
ernment of a State are enabled to sue 
and be sued in the name of Union of 
India and of the Government of the 
State. as the case may be. It would not, 
therefore. be improper to speak of the 
Union and the State as constitutional en- 
tities which have attributes defined by 
the Constitution.” 


M. Miabhoy, as he 
then was, and Justice J. B. Mehta in the 
matter reported in (1965) 6 Guj LR 
282 in a petition filed by certain traders 
dealing in ground-nut oil challenging the 
order of the State of Gujarat under the 
Gujarat Ground-nut (Transport Control) 
Order. 1964. which prohibited a person 
from transporting or causing it to be 
transported or from offering or accepting 
for transport whether by road, rail, water 
or air, ground-nut whole or groundnut 
seeds or ground-nut oil from any place in 
the State of Gujarat to any place outside 
the State of Gujarat, and while dealing 
with the contention of the petitioners 
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that this order did not bind the Union of 
India and its employees as the expression 
“person” used in the Order cannot appro- 
priately be applied to the Union of India, 
the Court observed in paragraph 20 as 
under:— 

“That brings us to the third and the 
final contention of Mr. ‘Nanavati. That 
contention is that the order does not ap- 


“ply to the Union of India and consequ- 


ently its servants. The argument is sup- 
ported on two grounds. Firstly, it is con- 
tended that the expression “person” used 
in the Order cannot appropriately be ap- 
plied to the Union of India. It is con- 
tended that the Union of India is neither 


-a legal nor a juristic body and that, to 


such a body, the expression “person” is 
totally inappropriate. In our judgment 
the matter is no longer res integra and is 
covered by a direct authority of the 
Supreme Court in AIR 1964 SC 669 a case 
which we shall also have to refer in ex- 
tenso in regard to the second branch of 
this contention. In regard to the simular 
contention this is what Their Lordships 
observed at p. 679:— 


“The State is an organised political 
{nstitution which has several of the attri- 
butes of a corporation. Under Art. 300 
of the Constitution the Government of 
the Union and the Government of a State 
are ‘enabled to sue and be sued in the 
name of Union of India and of the Gov- 
ernment of the State, as the case may de. 
It would not, therefore, be improper to 
speak of the Union and the State as con- 
stitutional entities which have attributes 
defined by the Constitution.” 


The observations were made by Their 
Lordships in connection with the argu- 


ment’ that the State of Punjab was not 


a person within the meaning of the Dis- 
placed Persons (Debts Adjustment) Act, 
1951. The observations which Their 
Lordships made in connection with this 
contention are applicable with equal force 
to the contention that the Union of India 
is not a “person” within the meaning of 
the Order.......... Pos 


Te In view of these two decisions 
it will be futile for the petitioners herein 
to contend that the Government will iot 
be a person entitled to file an appeal 
under Section 32-P (9). Of course the 
definition of person in the Bombay Gens- 
ral Clauses Act, 1904, is subject to the 
contrary which can be inferred from the 
context of the statute or a particular sec- 
tion of the statute. On reading S. 32-P, 
we are of opinion that there is nothing 
in the context which suggests otherwise 
that the State Government is not a “per- 
son” who is interested in the order of the 
Collector determining compensation. On 
the plain reading of Section 32-P (9) with 
Section 32-P (4), we are of opinion that 
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the State Government is a party which 
is interested in the question of determina- 
. tion of the compensation of the lands 


which, vest -in it. As a matter of fact, in 


the appeals. which have been preferred 
by the State Government, against the 
order of the authority of 28th February, 
1969, determining the compensation, the 
State Government has made a grievance 
that the compensation has been fixed by 
the authority without any opportunity to 
the State Government to lead or adduce 
any evidence or wihout examining any 
officer of the Government, and thereby 
without any necessary material, which 
would be helpful for the determination 


of the question of compensation. In that. 


view of the matter, therefore, the second 
contention of Mr. Chhatrapati that under 
Section 32-P (9) the appeals preferred 
by the State Government were not com- 
petent. must also fail. 

8. The other questions which have 
been raised in this petition. namely, that 
the appeals filed by the State Govern- 
ment through Mamlatdar, Patan, were not 


appeals properly filed and/or presented, . 


and secondly, that these appeals were 
beyond the period of limitation and that 
there was no sufficient cause which ‘could 
have prevented the State Government 
from preferring the appeals within the 
period of limitation, are not the questions 
which arise for determination of this 
Court, as these questions will be open to 
the petitioners for being urged before the 
State Government when the appeals in 
question come up for hearing on merits. 


9. The result is, therefore, that 
this petition should fail and should be 
dismissed. Rule should be discharged. 
In the facts and circumstances of the case 
there should be no order as to costs. 


Petition dismissed, 
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D/- 14-6-1971 against order of City Civil 
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Court-fees and Suits Valuations — 
Bombay Court-fees Act (36 of 1959), 
Arts. 10 and 11 — Court-fee on succes- 
sion certificate — The court-fee leviable 
will be governed by the principles appli- 
cable while determining the court-fees 
leviable for probate — (X-Ref:— S. 24) 
— (X-Ref:— Court-fees Act (1870) (as 
amended by Bombay Act 2 of 1932), 
Arts, 11 and 12, S. 19-D) — (X-Ref:— 
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State v. Shantaben (D. P. Desal J.) 


A-LR. 
Succession Act (1925), S. 217). AIR 1956 
Sau 93, Rel. on. (Case law discussed). 
(Paras 9, 10, 11, 12) 
Even in case of probate of a will in 
respect of coparcenary property the pro- 
visions of Section 24 of the Bombay Act 
of 1959 which are the’ same as Sec. 19-D 
of the Central Act will apply: This is be~ 
cause the principle underlying the con- 
cept of coparcenary property applies to 
both the types of grant viz. probate or 
letters of administration. Therefore, the 
use of expression probate alone and the 
omission of the expression letters of ad- 
ministration while prescribing the levy 
of fees in case of succession certificate 
will not make any difference. (Para 9} 


The fee which would be leviable in 
the case of a probate will be the fee 
which would be leviable in case of a suc- 
cession certificate also. In that manner, 
it may be said that the benefit of S. 24 
is indirectly- made available in case of 
succession certificate when the debts or 
securities for which the certificate is re- 
quired are joint family properties. 

(Paras 10, 11) . 

Caseg Referred: Chronological Paras 
(1958) ATR 1956 Sau 93 (V 43), : 
State of Saurashtra v. K. S. 
Shaktikumar 


(1924) AIR 1924 Bom 228 (V 11)= 
25 Bom LR 1240 (FB). Keshavlal 
Punjalal Sheth v. Collector of , 
Ahmedabad 3. 7, 9, 10 

(1915) AIR 1915 Bom 18 (V 2) = 
17 Bom LR 169, Kashinath Paras- ° 
ram Gadgil v. Gourabai Mallapa 
Warad 6, 7. & 

(1905) ILR 29 Bom 161 = 6 Bom 
LR 652, Collector of Kaira v. 
Chunilal j 5, 7 

(1903) ILR 27 Bom 140 = 4 Bom 
LR 974, Collector of Ahmedabad 
v. Savchand : 5. 7 


K. J. Vaidya, Asst. Govt. Pleader, for 
Petitioner; K. C. Bhatt. for Opponent, 

ORDER:— This revisional application 
raises a question as regards the quantum 
of court-fees payable on a succession cer- 
tificate in respect of shares in a Limited 
Company which stood in the name of the 
deceased as the Karta of a Hindu co- 
parcenary and which would therefore 
devolve by the rule of survivorship on 
the remaining coparceners on the death 
of the Karta subject, of course, to the 
provisions contained in the Hindu Suc- 
cesion Act, 1956. The opposite party ap- 
plied for the certificate in question as the 
widow of the deceased Acharatlal Asha- 
ram alleging that the shares were held 
by the deceased as the Manager of the 
Hindu undivided family and that the 
deceased had only 1/5th share as co- 
parcener in those shares. The deceased 
died on 15-3-1969 leaving behind him his 
widow, that is, the petition, (opposite 
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party before this court), three sons and 
four daughters.. The petitioner contend- 
ed that the deceased had 1/5th share only. 
The petition for succession ificate was 
given in the City Civil Court at Ahmeda- 
bad and the question of quantum of 
court-fees was raised by the Registrar of 
that court. On raising of that question 
notice was issued to the learned Govern- 
ment Pleader to make his submissions on 


the question because the State would ` 
naturally be interested in the revenue to. 


be collected in the shape of court-fees. The 
matter was argued on behalf of the peti- 
tioner-widow and on behalf of the State 
before the learned Judge of the City 
Civil Court. On hearing them the learn- 
ed Judge came to the conclusion that 
even in case of a succession certificate 
the court-fees payable would be on the 
1/5th ‘share of the deceased: in the shares 
in question and not on the entire value 
of the shares. Being aggrieved by this 
decision the State has come in revision to 
this Court. 

2. The matter has been argued in 
the. trial court on the basis that the shares 
in question belonged to the joint Hindu 
family consisting of the deceased husband 
of the petitioner. the petitioner and their 
three sons. In the application for revi- 
sion also this basis which was adopted 
by the learned trial Judge for the pur- 
pose of determining the question of court 
fees was not challenged on any specific 
ground. In this court the matter there- 
fore has been argued and is to be decided 
on the basis that it is not in dispute that 
the shares in question belonged to the 
foint Hindu family consisting of the hus- 
band of the petitioner. the petitioner and 
their three sons. 


3. So far as the Letters of Admi- - 


nistration in respect of the shares or 
other securities or debts belonging to the 
joint family which are held in the name 
of its Karta as a trustee or manager, are 
concerned the view held by the Bombay 
High Court and which has been settled 
since long is that the value of the shares 
so held by the deceased as Karta of the 
joint family property is exempt from 
payment of court-fees on the principle 
that on the death of the Karta the whole 
of the beneficial interest in the joint 
family property passes by survivorship to 
the remaining members of the joint fami- 
ly. Therefore, what remains is only the 
legal title to the shares of the deceased 
and the necessity for letters of adminis- 


tration would arise on account of this” 


legal title remaining in the deceased. This 
question, however, has not been decided 
with reference to a succession certificate. 
However, the principle laid down by the 


Full Bench of the Bombay High Court ` 


in Keshavlal Punjalal Sheth v. The Col- 
lector of Ahmedabad, 25 Bom LR 1240 = 
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(ATR 1924 Bom 228) (FB) has been con- 
sidered by the learned Judge of the City 
Civil Court -in arriving at his conclusion 
on this question. Along with that princi- 
ple he! has also considered the phraseo- 
logy of the relevant Articles of the Cen- 
tral Court-fees Act, 1870 as amended by 
Bombay Act 2 of 1932 and the Bombay 
Court-fees Act, 1959 as well as S. 19-D 
of the former Act and Section 24 of the 
latter. The learned Judge was of the 
view that 1/5th share in the shares in 
question would devolve under the provi- 
sions of the Hindu Succession Act, 1956, 
not only upon the widow and her three 
sons but also on the four daughters. 
Therefore, having treated this 1/5th share 
as the property in which the deceased 
had separate beneficial interest and which 
upon the provisions of the Hindu Succes- 
sion Act would devolve upon his widow, 


-her sons and daughters the learned Judge 


came to the conclusion that court-fee 
payable in this case would be on this 
1/5th share because the remaining 4/5th 
share would go to the other coparceners 
by the rule of survivorship. The decision 
of the learned Judge that the court-fees 
are payable on 1/5th share of the deceased 
in this case has not been challenged on 
behalf of the petitioner-widow by ap- 
propriate proceedings. Therefore. we will 
not go into the question of correctness _ 
or otherwise of that part of the decision. 
The challenge is brought by the State 
only submitting that court-fees are to be’ 
paid on the entire value of the shares 
mentioned in the petition for succession 
certificate. Therefore, the only question 
which arises. is whether court-fees are 
payable in the present case on the suc- 
cession. certificate on the entire value of 
the shares as mentioned in the petition 
for succession certificate or as held by 
the learned trial Judge only on the 1/5th 
share of the deceased. 

4, The matter is governed by the 
provisions of the Bombay Court-fees Act, 
1859 (Bombay Act No. 36 of 1959). As 
observed by the learned trial Judge Sec- 
tion 24 of that Act is in identical terms 
with Section 19-D of the Central Act of 
1870 and Arts. 10 and 11 of the Bombay 


‘Act of 1959 are in identical terms with 


Arts. 11 and 12 of the Central Act as am- 
ended by Bombay Act II of 1932. It 
will not be necessary therefore to re- 
produce the provisions of the Central Act, 
and its provisions amended by Bombay 
Act 2 of 1932. It would suffice to repro- 
duce the provisions of the Bombay Act 
of 1959. Section 24 of that Act reads:— 


`: “24. The probate of the will or the 
letters of administration of the effects of 
any person deceased heretobefore or here- 
after granted shall be deemed valid and 
available by his executors or administra- 
tors for recovering, transferring or assign- 
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ing any movable or immovable property 

whereof or whereto the deceased was 

possessed or entitled, - either wholly or 

partially as a trustee, notwithstanding the 
(Contd. on Col. 2.) 
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amount or value of such property is not 

included in the amount or value of the 

estate in respect of which a court-fee was 

paid on such probate or letters of ad~ 
ation.” A 
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Number. 
1 


10. Probate of a will 





Z 
When the amount of value of the 


or letters of adminis- property in respect of which the grant 


tration with or 
out will annexed. 


„exceeds two lakh 


with- of probate or letters made exceeds 


one thousand rupees, on the part of 
the amount or value in excess of one 
thousand rupees, upto ten thousand 


rupees. 

When the annt or Bea the 
property in respect of wh e grent 
of probate or letters is made exceeds 
ten thousand rupees on the part of 
the amount or value in excess of ten 
thousand rupees, upto fifty thousand 


mper 
hen the amount or value of the 
property in respect of which the grant 
of probate or letters is made exceeds 
fifty thousand rupees, on the part of 


the amount or value in excess of fifty © 


thousand rupees, upto one lakh of 


rupees. : 
- When the amount or value of the 


property in respect of which the grant 
of probate or letters is made exceeds 
one lakh of rupees, on the part of the 
amount or value in excess of one lakh 
of rupees, upto two lakhs of rupees. 
hen the amount or value of the 
property in respect of which the 
grant of probate or letters is made 
8 of ru , on the 
part of the amount or value in excess 
of two lakhs of rupees, upto fo two 
lakhs and fifty thousand rupees. 
When the amount or value of the 
property in respect of which the grant 
of probate or letters is made exceeds 
two lakhs and fifty thousand rupees, 
on the part of the amount or value in 
excess of two lakhs and fifty thousand 


‘rupees, upto three lakhs of rupees. 


hen the amount or value of the 
property in respect of which the grant 
of probate or letters is made exceeds 
three lakhs of rupees, on the part of 
the amount or value in excess of three 
lakhs of rupees, upto, four Jahks of 


: rapees. 


-When the amount or value of the 
property in respect of which the grant 
of probate or letters is made exceeds 
four lakhs of rupees, on the part of 
the amount or value in excess of four 
Jakhs of rupees. 

en the amount or value of the 
property in respect of which the grant 
of probate or letters is made exceeds 
five ‘lakhs of rupees, on the part of the 
amount or value in excess of five 
lakhs of rupees. ' 
Provided that when, after the grant 
of a certificate under Part X of the 
Indian Sucession Act, 1925, or under 
Bombay Regulation VIII of 1827 
or any corresponding law .for the 
time being in force, in respect of any 
property included in an estate, a grant 


Proper fee. 
8 


Two and half per centum. 


Three and three 
centum. ; 


quarters per 


‘Five per centum. 


_Five and five-eighth per centum. 


Six and a quarter per centum, f 
Six and seven eighth per centum. 
Seven and a half per centem, 


Eight and one eighth per centmn. 


-Eight and three quarters per 
eoentium. ee 


I tS NET 





1972 State v. Shantaben (D. P. Desai J.) [Prs. 4-5] Guj. DEL 
Number. Proper fee, 
1 2 3 





of probate or letters of administration - 


is made in respect of the same estate, 
the fee payable in respect of the 
latter grant shal! be reduced by the 
amount of the fee paid in respect of 


the former grant. 


Il. Certificate under 
Part X of the Indian 
Succession Act, 1925, 





5. Before examining the content 
of the phrase “the fee leviable in the case 
of a probate (Art. 10) ..... -e. occurring 
in Art. 11 it is desirable to clear scope 
for one contention which though not 
raised before me may arise on the ter- 
minology of the aforesaid phrase occur- 
ring in the third column of Art. 11. That 
phrase speaks of fee leviable in case of 
a probate and does not say “fee leviable 
in case of a probate or letters of adminis- 
tration.” So far as fee leviable in case 
of letters of administration in respect of 
‘joint family property is concerned it is 
the settled position since the time of the 
erstwhile Bombay Province that no fee is 
payable in respect of the said property 
in view of Section 19 of the Central 
Court-fees Act, 1870. In Collector of 
Kaira v. Chunilal, (1905) ILR 29 Bom 161, 
decided in 1904 a Division Bench of the 
Bombay High Court applied the principle 
underlying Section 19-D (corresponding 
to Section 24 of the Bombay Act of 1959) 
and held that the joint family property 
was property held in trust for the joint 
family by the deceased. Therefore such 
property was entitled’ to exemption from 
court-fees. In an earlier decision of the 
game High Court, however, a new ap- 
proach to the question was sought to be 
laid down (See Collector of Ahmedabad 
v. Savchand, (1903) ILR 27 Bom 140). In 
that case letters of administration in res- 


The fee Jeviable in the case of a 
pr bate (Article 10) on the amount of 
value of any debt or security specified 
in the certificate under section $74 or 
the Act, and one and a half times this 
fee or the amount or value of any debt 
or security to which’ the certificate is 
extended under section 376 of the Act. 

Note: (1) The amount of a debt is 
its amount including interest on the 
day on which the inclusion of the 
debt in the certificate is applied for, 
so far as such amount can be as- 

certained. 

(2) Whether or not any’ bie with 
respect to a security speci J 
certificate has been Aa si under 
the Act; and where such a power has 

. been so conferred, whether the power 
is for the receiving of interest or 
dividends on, or for the negotiation or 
transfer of the security or for both 

urposes, the value of the security is 
ts market value on the day on which 
the inclusion of the security in the 
certificate is appliec for so far as such 
value can be ascertained. 


pect of portion of joint family property 
were obtained and court-fees were paid. 
Subsequently an application was made for 
refund invoking the principle underlying 
Section 19-D. The Division Bench which 
had to deal with that application laid 
down two propositions: (i) Section 19-D 
applies only when probate or letters of 
administration have been granted in the 
first instance on which court-fees were 
paid. In such a case no further duty was 
payable in respect of the property held 
by the deceased trustee and (ii) In the 
case before the court which was a case 
of joint family property no letters of ad~- 
ministration were necessary, but if they 
were applied for the applicant must be 
taken to have adopted the case of the 
Bank (holding the deposit in the name of 
the deceased father) that so far as the 
sons were concerned the deposit was the 
estate of the deceased. Therefore, having 
invoked the jurisdiction of the court by 
means of that statement the applicant for 
letters could not be allowed to say that 
the said statement was incorrect and that 
really speaking no letters were necessary. 
This decision came up for consideration 
before the Division Bench in (1905) ILR 
29 Bom 161 (supra) and was disapproved 
observing that the learned Judges who 
decided the earlier case of (1903) ILR 27 
Bom 140 were consulted and agreed with 
the view taken by the Division Bench in 
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the latter decision Therefore, said the 
learned Judges in the latter decision, re- 
ference of the question to a Full Bench 
became unnecessary. It is the second pro- 
position laid down by the earlier decision 
to which pointed reference should be 
made at this stage and with that view re- 
ference to this overruled decision has 
been made in this case. 


6. Reverting to the position from 
which we started the discussion, it may 
be urged that the Article under considera- 
tion of Bombay Act of 1959 speaks of 
fees Jeviable in case of ‘probate only, and 
not letters of administration: It may 
further be urged that a member of a 
joint Hindu family has no right to devise 
his undivided coparcenary interest by a 
will Still if he does so and the surviv- 
fing coparceners apply for probate of that 
will, they can do so only on the basis 
that the properties devised under the will 
were the separate properties of the 
deceased and in that case Section 19-D 
would not apply and full court-fees would 
be payable. If therefore full court-fees 
are payable in such a case, full court- 
fees on the same basis will be payable 
for a succession certificate also on the 
terminology of the article under consi- 
deration. Support for the proposition that 
full court-fees are payable for probate 
of a will made by a deceased Hindu co- 
parcener in respect of coparcenary pro- 
perty may be sought from a third deci- 
sion (in chronological sequence) of a Divi- 
sion Bench of the Bombay ` High Court 
reported as Kashinath Parasram Gadgil 
v. Gourabai Mallapa Warad, 17 Bom LR 
169 = (AIR 1915 Bom 18). 


7 We have already noticed by 


way of a pointed reference the second . 


proposition in (1903) ILR 27 Bom 140 
(supra). Advancing a similar proposition 
in the case of probate of a will made by 
a Hindu coparcener Beaman. J. said in 
th’s case, 17 Bom LR 169 at P. 174 

= (AIR 1915 Bom 18): 


"Although the devise under the will 
takes but what is his own, if he needs a 
will to get it we do not see why he 
should not pay the ordinary duty. He 
cannot be allowed to blow hot and cold, 
and say in one breath that a will was and 
was not necessary.” 

At an earlier stage the- learned Judge 
had said: “Those who propound a will 
end claim under it can hardly be heard 
to say that the testator had no powers of 
beneficial disposition”. At the end the 
learned Judge referred to (1905) ILR 29 
Bom 161 (supra) and dissented from it ob- 
serving that there was a sufficient ground 
for distinction inasmuch as the petition 
in Chunilal’s case was for letters of ad- 
ministration while the learned Judge was 
dealing with a case of probate. Speaking 
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with very great respect, the learned Judge 
did not ask himself the question what 
would be the position if no executor is 
appointed under a will and the legatee 
claims letters of administration with the 
will annexed? Would the decision in 
Chunilal’s case not govern such a case 
even though the claimants in the words 
of the learned Judge “propound a will 
and claim under it”? Speaking again with 
respect, the question whether the grant 
applied for Le probate or letters of ad- 
ministration is not relevant on the ques- 
tion of leviability of fees for the simple . 
reason that Section 19-D of the Central 
Act as well as Section 24 of the Bombay 
Act of 1959 enclose within their fold both 
probate and letters of administration. 
Speaking with respect, again, in substance 
the Division Bench in Kashinath’s case, 
1n Bom LR 169 = (AIR 1915 Bom 18) 
was invoking the second proposition laid 
down in (1903) ILR 27 Bom 140 which 
decision was overruled by Chunilal's case, 
(1905) ILR 29 Bom 161. Chunilal’s case. 
however. was again restored to its cor- 
rect position in holding the field on this 
vexed ‘question of chargeability to duty 
by a Full Bench of the Bombay High 
Court in 25,Bom LR 1240 = (AIR 1924 
Bom 228) (FB). Incidentally the Full 
Bench also disapproved the reasoning of 
Beaman, J. in inath’s case. 17 Bom 
LR 169 = (AIR 1915 Bom 18): L A 
Shah: (Acting, C. J.) in the Full Bench 
decision pointed out found that the real 
point of importance was two fold: firstly 
whether the deceased in that case did not 
hold the shares wholly or partially on 
trust because he was beneficially interest- 
ed therein in his own right though other 
members of the family were equally in- 
terested and though on his ` death the 
whole beneficial interest survived to his 
sons.: Secondly even if the deceased was 
not wholly interested in the shares at 
least to the extent of his share he was. 
interested. In such a case whether court- 
fees ought to be paid in respect of that 
share which was one-third. In respect of 
the first phase of the aforesaid point 
Kashinath’s case was relied upon before 
the Full Bench by the learned Advocate 
General for the State. The learned, Acting 
Chief Justice speaking for the Full Bench 
said that Section 19-D was correctly 
interpreted in (1905) ILR 29 Bom 161. 
One of the arguments advanced before 
the Full Bench was that even after the 
decision in Chunilal’s case the legislature 
did not consider it right to amend Sec- 
tion 19-D, The learned Judge speaking 
for the Full Bench observed: 


EAE and that even if there be 
a doubt as to the true meaning of the 
expression ‘property whereof or whereto 
the deceased was possessed or entitled 
either wholly or partially as a trustee’ 
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(which expression occurs both in S. 19-D 
of the Central Act and Séction 24 of the 
Bombay Act of 1959) or the expression 
*property held in trust not beneficially or 
with a general power to confer a bene- 
ficial interest? (which expression occurs in 
Schedule IN of the Central and the Bom- 
bay Act) the interpretation accepted in 
Calcutta so far back ag 1896 and in Bom- 
bay so far back as 1904 and acquiesced in 
by the legislature should now be accepted 
as representing the true scope of the said 
expressions.” 

8. The learned Acting Chief Jus- 
Hce then pointed out the real principle. 
which in my opinion rules out scope for 
any confusion arising from the so called 
distinction between a probate claimed 
under a will and letters of administration 
claimed on intestacy. The learned Judge 
said with regard to the expression repro- 

. duced above as occurring in Section 19-D 

“first as regards the meaning of the 

expression in its application to joint fami- 
ly property with the incident of survivor- 
ship governed by the Mitakshara and the 
Mayukha in this Presidency it must be re- 
membered that while the holder, a mem- 
ber of the family, in one sense is benefi- 
cially interested in the whole, the other 
members of the coparcenary also are 
beneficially interested in the whole and 
the beneficial interest of the holder is 
limited by the extent of the interest of 
other members. Further that interest dis- 
appears altogether on hig death, and the 
survivors become the sole beneficiaries in 
the estate which stands in the name of 
deceased person. On his death what is 
called his estate is no estate of his; and 
the legal title which still continues in the 
dead man is really the title of a man, 
whose beneficial interest in the property 
on his death is nothing. As regards the 
property of this character it could pro- 
perly be said that the deceased died pos- 
sessed of it or was entitled to it either 
wholly or partially as a trustee within 
the meaning of Section 19-D.” 
Thus Kashinath’s case, 17 Bom LR 169 = 
{ATR 1915 Bom 18) which would lend sup- 
port to the contention that different con- 
siderations should prevail in interpreting 
Section 19-D of the Central Act when 
probate of will is sought than in the case 
of application for letters of administra-~ 
tion, no longer holds the field. 

9. A fortiorari therefore. we must 
proceed to decide the question posed in 
this case on the principle that even in 
case of probate of a will in respect of co- 
parcenary property the provisions of Sec- 
tion 24 of the Bombay Act of 1959 which 
are the same as Section 19-D of the Cen- 
tral Act will apply. This is because the 
principle underlying the concept of co- 
parcenary property as expounded by the 
Full Bench of Bombay High Court in 
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Keshavlal’s case, 25 Bom LR 1240 = (AIR 
1924 Bom 228) (FB) applies to both the 
types of grant viz. probate or letters of 
administration. Therefore, the use of ex- 
pression probate alone and the omission 
of the expression letters of administration 
while prescribing the levy of fees in case 
of succession certificate will not make any 
difference. If this is the position, the 
answer to the question posed in this case 
becomes clear, 


10. The expression used in the 
third column of Art. 11, we may recall, is 
“the fee leviable in the case of a probate 
(Art. 10)”. Therefore, in order to deter- 
mine the fee leviable for a succession. cer- 
tificate, the charging authority has to ask 
itself, what fee would be leviable in a 
given case if instead of succession certifi-~ 
cate, probate had been applied for in res- 
pect of the coparcenary property? The 
fee which would be leviable in the case 
of a probate will be the fee which would 
be leviable in case of a succession certi- 
ficate also. Article 11 does not purport to 
prescribe a separate set of fees in case of 
a succession certificate. Nor does it say 
that the fees leviable in case of a succes- 
sion certificate are to be levied at the 
same rate as in the case of a probate. 
Thus the article does not seek to prescribe 
any rate of fees on any percentage basis 
or otherwise, The legislature contented it~ 
self by adopting the same amount of fees 
which would be leviable in case of pro- 
bate. It is significant to find that even 
after the decision of the Full Bench of 
the Bombay High Court in Keshavlal’s 
case, 25 Bom LR 1240 = (AIR 1924 Bom 
228) (FB) the Bombay legislature when it 
amended Art. 12 of the Central Act by 
Bombay Act I of 1932 did not prescribe 
any percentage of fees for succession cer- 
tificate but said. “The fees leviable in 
the case of a probate (Art. 11) on the 
amount or value of any debt or security 
specified in the certificate.” It is indeed 
much more significant to find that the 
Bombay legislature used this phraseology 
while amending Art. 12 of the Central 
Act which Article itself had provided 
separately for fees in case of a certificate 
by saying in column 3. “Two percentum 
on the amount or value of any debt or se- 
curity specified in the certificate under. 
Section 8 of the Act ............ ” Thus the 
Bombay legislature made its intention not 
to levy fees on percentage basis in case of 
succession certificate manifest by amend- 
ing Art. 12 of the Central Act in the 
aforesaid manner. Again in 1959 while 
enacting the Bombay Court-fees Act the 
legislature kept intact the relevant phra- 
seology of Art. 12 of the Central Act as 
amended in 1932 with a slight difference 
necessitated by a change in the serial num- 
bers of the articles. Provision for fees in 
case of probate which were leviable under 
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Art. 11 of the Central Act was made the 
subject-matter of Art. 10 in the Bombay 
Act of 1959. Therefore, in column three 
of the Article relating to succession cer- 
tificate we read the bracketted portion as 
“(Art, 10)”, instead of “(Art. 11)” which 
occurred previously. And it must not be 
overlooked: that in the period from 1932 
to 1959 several States had amended Arti- 
cle 12 of the Central Act so as to provide 
for fees on a specified percentage basis in 
respect of succession certificate. The 
Bombay legislature did not want any 
change in the law with regard to levying 
of fees in cases of succession certificates 
as it stood since 1932, : 

IL Therefore, so far as this State 
to which Bombay Act of 1959 applies, is 
concerned the court-fees leviable in case 
_jof succession certificate will be governed 
by the principles applicable while deter- 
mining the court-fees leviable for pro- 
bate. In that manner, it may be said 
that the benefit of Section 24 is indirectly 
made available in case of succession certi- 
ficate when the debts or securities for 
which the certificate is required are joint 
family properties. This observation, how- 
ever, should not mean that no difference 
on this question is made by the enactment 
of the Hindu Succession Act. That ques- 
tion does not arise in this case because as 
observed above the learned trial Judge 
has ordered to levy fees on the value of 
1/5th share of the deceased in the joint 
family properties which order has not 
been challenged by the heirs of the 
deceased by preferring a revisional appli- 
cation. 

12. Mr. Vaidya for the State had 
made two submissions in attacking the 
correctness of the order of the trial court. 
In the first place he pointed out that Sec- 
tion 24 of the Bombay Act is by its terms 
limited to the case of a probate or letters 
of administration and therefore the ex- 
emption granted by that section is not 
available to a succession certificate. This 
contention would have been very appro- 
priate if the provision as to chargeability 
of fee for a succession certificate on a 
separate percentage basis under the origi- 
nal Art. 12 of the Central Act had not 
been subsequently changed by Bombay 
Act IT of 1932 which change was continu- 
ed (so far as relevant for our purpose) by 
the Bombay Act of 1959. It appears that 
under the unamended Article 12 of 
the Central Act, in case of shares 
and securities held on trust the fees 
were payable on percentage basis if 
succession certificate was sought ir- 
respective of the considerations govern- 
ing the grant of probate or letters of ad- 
ministration. This was because S, 19-D 
of the Central Act as submitted by Mr. 
Vaidya is limited to probate and letters 
of administration only. However, it ap- 
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pears that the Bombay legislature with a 
view to give the same benefit to appl- 
cants for succession certificate abandoned 
the separate percentage basis of chargea- 
bility of fees and adopted the fees for a 
probate as the fees for succession certi- 
ficate. In this context Mr. Vaidya’s first 
contention is not tenable because the con- 
clusion to which I have come is not on 
the basis of application of S, 24 of the 
Bombay Act of 1959 to succession certifi- 
cates. When you compute fee for succes- 
sion certificate no question of applicability 
of Section 24 arises, All that you have to 
do is to work out fees in an identical 
hypothetical case as if probate instead of 
succession certificate was sought. And 
when you proceed to work out fees for a 
probate you have got to apply Section 24 
in cases where it is applicable. 


13. The second submission of Mr. 
Vaidya is that the third column of Art. 11 
of the Bombay Act of 1959 was enacted 
only for the purpose of computing court- 
fees at the rates in the third column of 
Art. 10 relating to probate. Mr. Vaidya 
says that this was done in order to avoid 
repetition of the 
This contention is also misconceived. It 
it already pointed out earlier that Art. 11 
does not seek to prescribe any rate of fees 
on any percentage basis nor does it pre- 
scribe a separate set of fees, It adopts 
the same amount of fees which would be 
leviable in case of ‘probate. If as urged 
by Mr, Vaidya repetition of rates men- 
tioned in case of probate was to be avoided 
there was no need to adopt the phraseology 
that we find in Art. 11 of the Bombay Act 
of 1959. In that case the legislature would 
have stated in the third column. “The 
fee leviable at the rate prescribed in case 
of a probate under Art. 11.” No other 
submission was made on behalf of tha 
State. : 

14. It may be mentioned that on 
the question of chargeability of fees for 
succession certificate the same view as 
taken in this decision was taken by the 
erstwhile Saurashtra High Court in State 

Shantikumar 


of Saurashtra v, K. S. ATR 
1956 Sau 93, ' - 
15. The application fails and Is 


dismissed. Rule discharged. In view of 
the question of interpretation involved 
and the fact that there was no decided 
case on the point of the Bombay High 
Court or of this Court, it would be fair 


- to order that each party will bear its own 


costs of this application. 
Revision dismissed, 


reer 


same rates in Art. 11. - 
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i, B. MEHTA AND B, K. MEHTA, JJ. 
Motilal Lalchand Shah, Petitioner 


vV. L. M. Kaul and another. Respondents. 

Special Civil Appln. No. 1559 of 
1969, D/- 21-8-1971, 

(A) Customs Act (1962), S. 124 — 
Show-cause notice before confiscation of 
goods — Contents, (Para 5) 

(B) Customs Act (1962), S. 121 — 
Order confiscating certain amount based 
on ground not disclosed in show-cause 
notice — Legality. (Paras 5, 6) 


(C) Customs Act (1962), S. 114 — 
der imposing penalty based on ground 
not disclosed in show-cause notice — 
Legality. (Paras 5, 6) 


(A), (B), (C) The grounds on which 
t is proposed to confiscate the goods 
or the imposing of penalty must state 
precisely and clearly the facts which 
constitute the customs offence, 
(Para 5) 


Where grounds stated in the show- 
cause notice were that the person was 
dealing in smuggled goods of foreign 
origin and the amount in question re- 
presented sale proceeds of such goods 
but the case found after hearing was 
that the amount represented the sale 
proceeds of prohibited articles which he 
took for purposes of export from a 
place which was not recognised port or 
place for purpose of export; prejudice 
was caused to that person who was de- 
prived of sufficient opportunity to de- 
fend himself. (Para 5) 


Further there was no evidence to 
show that he took the prohibited arti- 
cle for purposes of export. Hence order 
confiscating the amount in question and 
imposing penalty was liable to be set 
aside. (Paras 5, 8) 


A. M. Joshi with J, Ramchandani, 
for Petitioner; S. N. Shelat, Asst. Gov- 
ernment Pleader, for Respondents. 


B. K. MEHTA, J.*— This is a peti- 
tion under Articles 226 and 227 of the 
Constitution of India challenging the 
order of the Collector of Customs and 
Central Excise at Baroda, dated nil 
October, 1969 confiscating the Indian 
currency to the tune of Rs. 51,000/- 
under Section 121 of the Customs Act, 
1962. The said. order came to be pas- 
sed in the following circumstances :— 


The petitioner is a businessman 
dealing in silver and gold articles 
at Bombay. He had gone to Daman on 
August 22, 1968 and carried with him 
a sum of Rs. 51,000/- and odd in cash. 
It is said that he had gone to Daman 
for purposes of finding out a suitable 
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premises and for purchasing certain uti- 
lity articles said to be available in 
Daman against the bills. But as he 
could not find any suitable property, 
nor he could purchase any utility art- 
cles against the bills, he was returning 
from Daman on August 24, 1968 at 
about 10-30 P.M, in an hired private 
car bearing No. BMZ—4935 belonging 
to one Bhaskerrao Manchharam. There 


. were two other persons travelling in 


the said car from Daman to Vapi. As 
the car approached Kunta cross-road, a 
Customs raiding party stopped the car 
as the raiding party found the move- 
ments of the car to be suspicious and on 
the search of the car, a sum of Rupees 
51,000/- was found from under the dri- 
ver’s seat. After making a panchnama, 
the said amount was seized and the 
statements of the driver of the car and 
two other persons as well as of the peti- 
tioner were recorded by the Sub-Ins- 
pector of Customs Mr. Samuel. The 
statement of the petitioner was record- 
ed in English and the statements of 
three other persons were recorded in 
Gujarati. On February 17, 1969, a show 
cause notice bearing No. VII 10.1355.58- 
6884 dated February 14, 1969, issued by 
the Assistant Collector of Customs, 
Surat, was served on the petitioner. 
The petitioner was called upon by the 
said ‘notice that as it appeared to the 
Assistant Collector that the Indian cur- 
rency of Rs. 51,000/- seized from the 
car was the sale proceeds of smuggled 
goods, and hence. was liable for confis- 
cation under Section 121 of the Cus- 
toms Act of 1962, and whereas it fur- 
ther appeared to the Assistant Collector 
that the petitioner was a person deal- 
ing in the goods of foreign origin above- 
said, knowing or having reason to be- 
lieve that the said articles were liable 
to be confiscated under Section 121 of 
the Customs Act, 1962, he should show 
cause why a penalty should not be im- 
posed on him under Section 112 (b) (ii) 
of the said Act and also to show cause 
why the Indian currency should not be 
confiscated under Section 121 of the 
Customs Act, 1962. The petitioner was 
also required to inform the authorities, 
whether he wanted a personal hearing 
in the matter. The documents listed in 
the Annexure ‘A’. to the said notice 
were said to have been supplied to the 
petitioner. On the receipt of the show 
cause notice, the petitioner filed his 
written explanation by his statement of 
March 18, 1969, contending, inter alia, 
that the notice issued by the Assistant 
Collector was without jurisdiction and 
without application of mind to the facts 
of the case and denying that the amount 
seized from the car on August 24, 1968, 
represented the sale proceeds of smug- . 
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gled goods at all as alleged. It was 
further denied by the petitioner that 
he was the person d with the 
goods of foreign origin as alleged In 
the notice. The petitioner made a speci- 
fic grievance that no statements as shown 
in the Annexure to the said’ notice 
were supplied to him. It was further 
pointed out in the explanation in terms 
that the petitioner did not know’ Eng- 


lish and the contents of the statement. 


recorded by the Superintendent Mr. 
Samuel in English were not explained to 
him and he, therefore, denied that he 
had stated in the statement- that he 
threw away the cash under the driver's 
seat of the car on the car being stop- 
ped by the raiding party. His expla- 
nation of the possession of such a con- 
siderable amount was that he had taken 
the money from Bombay to Daman and 
was: bringing the same back when the 
same was seized from him. A personal 
hearing was given to the petitioner on 
May 9, 1969, when the petitioner ap- 
peared before the Collector of Customs 
at Baroda, along with his advocate. At 
the time of hearing when it was con- 
tended by the advocate of the petitioner 
that the statements and documents fur- 
nished to the petitioner did not disclose 
anything showing that the petitioner. had 
dealt with any goods of foreign origin and 
that the Indian currency notes under 
the seizure were of the sale proceeds 
thereof, it was pointed out. by the Col- 
lector hearing the matter, that the case 
of the Department was not that the cur- 
rency in question were the sale pro- 
ceeds of the eae goods of the 
foreign origin, ut e currency in 
question were obtained by the peti- 
tioner in disposal of ‘silver’ which the 
petitioner had brought fram Bombay to 
Daman for purposes of it’ being | ex- 
ported from a place other than the- land 
Customs Station or a Customs Port ap- 
pointed for the loading of silver and 
the silver being prohibited goods, the 
petitioner has ‘committed a Customs 
offence under Section 113 which . made 
him liable under Section 121 of ‘the 
Customs Act. The Advocate for the 
petitioner made a grievance that the 
notice as required under the Customs 
Act did not disclose the case as disclos~ 
ed at the time-of hearing, but, however, 
as the -Collector desired him to make 
his submission on the case of the de- 
partment as clarified by him, the Advo- 
cate of the petitioner made further sub- 
missions and contended that the state- 
ments of the witnesses supplied to the 
petitioner did not suggest that the peti- 
tioner actually exported the silver or 
had taken any silver to Daman for pur- 
poses of export and that. there. was no 
restriction on sale of silver at Daman 
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at the material time, though the peti- 
tioner had, in fact sold the silver af 
Bombay. The Collector,. however, reli- 
ed on the Panchanama and the state- 
ment of one Babu Savlekar and found 
that, (1) the Indian currency seized 
from the driver’s seat in the car was 
thrown by the petitioner on seeing the 
Customs Officer; (2) the Indian currency: 
seized was the sale proceeds of silven 
disposed of at Daman for an unautho- 
rised export by the petitioner and, (3) 
that the petitioner was a person deal- 
ing’ with the wumauthorised export of 
silver out of India. On these findings. 
the Collector of Customs passed an 
order under Section 121 of the Customs 


.2. The petitioner being ageriev- 
ed with the said order has come to 
this Court under Articles 226 and 227 
of the Constitution of India for appro- 
priate writs, orders, directions to quash 
and set aside the said’ order of the Col- 
lector and ‘to direct the Collector to 
return Rs. 51,000/- seized from the peti- 
tioner without any authority of law. 


3. At the time of hearing of this 
petition, Mr. Ramchandani the learned 
advocate, appearing for the petitioner, 
has urged that the Collector of Customs 
has passed the order and adjudicated in 
the matter ultimately ordering the con« 
fiscation of Indian currency of Rupees 


51,000/- on the basis which was not 


to the petitioner in the show 
cause notice served on him. According’ 
to Mr. Ramchandani the notice which 
was served on the petitioner, asked him 
to show cause why the Indian currency 
seized from the petitioner should not 
be confiscated under Section 121 of the 
Customs Act, 1962, as it represented the 
sale proceeds of smuggled goods of 
foreign origin, but as. the -statements. of 
the witnesses supplied to the petitioner 
did not disclose that the currency notes 
seized were the sale proceeds of the 
smuggled goods of foreign origin, the 
Collector thought fit to proceed on a 
basis which was not the basis. of the 
charge. The clarification given by the 
Collector, according to Mr, Ramchandani, 
as to the case of the Department, was 
altogether a new case which was. not 
disclosed under the show cause notice 
served on the petitioner. At the time 
of hearing the basis for the proposed 
action as. clarified by the Collector was 
that the amount in question represent- 
ed the sale proceeds of the silvér which 
was a prohibited article and which had 
been brought from Bombay to Daman’ 
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for purposes of it being exported from 
a place other than the land Customs 
Station or Customs Port appointed for 
the loading of silver. In submission of 
Mr. Ramchandani, this was not the basis 
for the proposed action in the notice. 
It has been further contended by Mr. 
Ramchandani that even on the basis as 
further elucidated by the Collector at 
the time of hearing, the evidence, did 
not establish, that the silver was brought 
to Daman and that it was meant for 
purposes of export. In submission. of 
Mr. Ramchandani at the relevant time 
there was no restriction on carrying of 
articles of silver inside the territory of 
India from one place to another, i 


Aa On behalf of the Union of 
India, Mr. S. N, Shelat the learned As- 
sistant Government Pleader, urged that 
from the evidence, it has been clearly 
established the following facts; (1) that 
the petitioner took. the silver from 
Bombay to Daman; (2) that he sold sil- 
ver at Daman; (3) that the amount of 
Rs. 51,000/- was the sale proceeds of 
silver at Daman; (4) that on search 
being made by the raiding party of 
the Customs Department the currency 
notes were thrown under the seat of 
driver of the car; and (5) the false 
explanation by the petitioner that he 
sold ‘the silver at Bombay. It was, 
therefore, urged that the only irresist- 
ible inference is. that the amount in 
question represented the sale proceeds 
of the smuggled goods which were dis- 
posed of and sold at Daman and, there- 
fore, liable to confiscation under Sec- 
tion 121 of the Customs Act, 1962. In 
submission of Mr, Shelat the Collector 
was justified in relying on these five 
important circumstances from which the 
inference which has been drawn by the 
Collector was completely justified and, 
therefore, the order was perfectly a valid 
and a legal order. As regards the basis 
of the proposed action as disclosed in the 
show cause notice. it was submitted bv 
Mr. Shelat that the pa ae ot 
art in the proceedings er the case 0 
the Department was further elucidated 
and clarified by the Collector and having 
once taken part in the proceedings after 
the case was clarified, it is not open for 
the petitioner now to contend that the 
order is bad on the principle of natural 
Justice. 


5. In our opinion, the contentions 
of Mr. Ramchandani the learned advo- 
cate for the petitioner must prevail, In 
order to take an action under Section A 

the Customs Act it is necessary for 
ae Department to establish that the 
amount in question represented the sale 
proceeds of the smuggled goods sold by 
a person having knowledge or reason to 
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believe that the goods were smuggled 
goods, It should be noted that the show 
cause notice issued to the’ petitioner 
proceeded on the footing that the peti- 
tioner was a person dealing in the 
goods of foreign origin and that the 
amount of Rs. 51,000/- and odd seized 
from the car represented the sale pro- 
ceeds of the smuggled goods of foreign 
origin. It, therefore, implies that the 
basis in the show cause notice was that 
the petitioner was a person dealing in 
goods of foreign origin and the amount 
in question represented the sale pro- 
ceeds of such smuggled goods. But it 
appears that at the time of hearing, the 
Collector in order to clarify the case of 
the Department pointed out to the Advo- 
cate of the petitioner that it was not 
the case that the amount in question 
represented the sale proceeds of the 
goods of foreign origin but on the con- 
trary the case of the Department as 
pointed out by the Collector was that 
the amount in question represented the 
sale proceeds of prohibited articles, 
namely, silver, which the petitioner took 
near the port of Daman for purposes of 
export. Now it does not require much 
imagination to show that the basis as 
disclosed in the show cause notice was 
quite contrary to the case which was 
found by the Collector on certain 
statements recorded by the authority of 
the Department. The case which has 
been found proved against the petitioner 
by the Collector was that the amount 
in question represented sale proceeds of 
the prohibited article, namely, silver, 
sold at Daman for purposes of export. 
Therefore, it was on this diametrically 
opposite case, namely, the case of ex- 
port as contrary to the case of import 
in the show cause notice served on the 
petitioner, that the petitioner has been 
found guilty of the offence under Sec- 
tion 131 (1137?) of the Customs Act read 
with Section 121 of the said Act. In 
our opinion, therefore that would in- 
variably cause great prejudice -to the 
petitioner in defending himself against 
the new case of the Department. There- 
fore, the petitioner was justified in urg- 
ing before the Collector that unless a 
fresh notice is served on the petitioner 
stating out in terms clearly and precise- 
ly the case of the Department as point- 
ed out. by the Collector, he ‘cannot be 
tried for this new offence as the basis 
of a show cause notice was given a go- 
bye at the time of hearing by the Col- 
lector. Apart from this initial hurdle 
in the way of the respondents, as the 
essential element in order to bring home 
the offence alleged against the peti- 
tioner, the Department ought to have 
established that the prohibited goods, 
namely in the instant case. silver. were 
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taken from Bombay near ‘tie coast of 
India i e Daman for purposes of ex- 
port outside India. It is of course an 
admitted position that at the relevant 
time there was an order issued by the 
Chief Controller of Imports and Exports 
‘under Clause (3) of Imports and Exports 
(Control) Act, 1947 (18 of 1947) prohibit- 
ing the export of silver bullion and sil- 
ver sheets and plates which: have not 
under-gone any process of manufacture 
subsequent to rolling. The said order 
has been placed on record by Mr. She- 
lat the learned Assistant Government 
Pleader. It is an order dated 7th Octo- 
ber, 1966 issued in exercise of the 
powers conferred by Section 3 of the 
Imports and Exports (Control) Act 1947, 
whereby the Central Government am- 
ended the Exports (Control) Order. 1962 
by inserting after Item 26 in Part A of 
the Schedule I to the said order the 
items of silver bullion and silver sheets 
and plates and silver coins. The effect 
of such an amending order is, that it 
will be deemed to be an order under 
Section 11 of the Customs Act, 1962. 
It should be noted that admittedly there 
were no restrictions, at the relevant 
time, on carrying of ‘silver from one 
place to another in India. In our opi- 
nion, there was no evidence worth its 
name to establish that the petitioner 
carried the silver from Bombay to 
Daman and had, in fact, sold at Daman, 
except the improved statement record- 
ed by the Department of Mr. Savlekar, 
who has not stated anything as to esta- 
blish the above fact in his first state- 
ment recorded just after the incident. 
In the circumstances, therefore, there is 
no evidence from which even an infer- 
ence can be drawn as to the amount 
which the petitioner was carrying with 
him at the time of raid was the sale pro- 
ceeds of the alleged sale of silver at 
Daman. Mr. Shelat, the learned Assis- 
tant Government Pleader even, fairly 
conceded that the Department has got 
to establish that the petitioner brought 
the prohibited goods near the Port of 
India for purposes of export outside 
India. In submission of Mr. Shelat this 
fact can be found from the statement 
of one of the witnesses Mr. B. P. Savle- 
kar who was one of the persons travel- 
ling in the car with the petitioner at 
the time when the search was made at 
the Customs Checking Post. Now, it 
should be noted that the Department 
has recordéd two statements of Savle- 
kar, one on the day when the first 
statement was recorded, i.e., on 25th of 
August, 1968 the day next to the day 
on which the seizure was made, and 
the second statement was recorded on 
10th of February, 1969 only four days 
before the issuance of the show cause 
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notice. In the first statement the said 
witness Savlekar did not tell anything 
about the throwing away of currency 
notes under the seat of the driver of 
the car or about the admission by the 
petitioner to him that the amount in 
question represented the sale proceeds 
of silver brought from Bombay and 
sold at Daman. These two allegations 
were sought to be established from the 
second statement of Shri Savlekar which 
was recorded by the Department only 
four days before the issuance of the 
show cause notice. Mr. Ramchandani 
was, therefore, right that this was a 
case of ‘no evidence’ at all and the se- 
cond statement which has been record- 
ed was apparently an improvement on 
the first statement which was made im- 
mediately after the incident. The objec- 
tion of Mr. Shelat was that this is a 
case of the appreciation of some evi- 
dence by the Collector and, therefore, 
this Court could not. in exercise of its 
jurisdiction under Articles 226 and 227 
of the Constitution of India, interfere 
with the findings made on the basis of 
that evidence. But we are unable to 
accede to this contention of Mr. Shelat 
the learned Assistant Government Plea- 
der that if the evidence which has been 
sought to be relied upon is an evidence 
which has been clearly improved upon, 
it can be said to be a legal and cogent 
evidence on which a finding can be 
made. But apart from that fact also. 
the so called admission of the petitioner 
to Mr. Savlekar did not establish that 
the silver was taken from Bombay to 
Daman for purposes of export. An in- 
ference would have been possible if the 
Department had established either that 
the silver was being used for purposes 
of making payments to the persons 
bringing in the smuggled goods or that 
on the parity of prices prevailing in the 
International Market,.at the relevant 
time, there was an inducement to the 
persons like the petitioner to export 
outside India. ïn our opinion. there- 
fore, the Collector had no evidence be- 
fore him to infer that the petitioner 
took the prohibited articles, namely. 








the prohibited act which made 
goods liable to be confiscated under Sec- 
tion 113 of the Customs Act and, there- 
fore, invited the consequences of the 
sale proceeds of sale of such article 
liable to be confiscated under 


ion the petitioner had not sufficient op- 
portunity to meet with the case, which 
was ultimately found to be proved by 
the Collector of Customs, as the basis 
of the show cause notice issued to the 
petitioner was that the amount in ques- 
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tion represented the sale proceeds of 
the goods of foreign origin. No doubt, 
the Advocate of the petitioner made his 
submission after this case was clarified 
by the.Collector. But that would not 
absolve the Department from the obli- 
gation under Section 124 of issuing a 
show cause notice before passing an 
order confiscating any goods or impos- 
ing any penalty on any person under 
Chapter 14 of the Customs Act. Mr. 
Shelat the learned Assistant Govern- 
ment Pleader was right that it was 
pointed out by the Collector at the time 
of hearing what was exactly the 
nature of the case of the Department. 
But that case, as we have stated earlier, 
is quite contrary to the basis of the pro- 
posed action as disclosed in the show 
cause notice. The obligation of issuing 
notice under Section 124 is (sic) a notice 
which must be in writing informing the 
person sought to be held liable as to 
the grounds on which it is proposed to 
confiscate the goods or the imposing of 
penalty. The grounds must in our ompi- 
nion, state precisely and clearly the 
facts which constitute the customs of- 
fence. Even at the cost of repetition, 
we must say that the grounds stated in 
the show cause notice were, that the 
petitioner was a person dealing in the 
goods of foreign origin and the amount 
in question represented sale proceeds of 
such goods. The case found after the 
hearing was, that the petitioner was a 
person dealing in smuggled goods, in- 
asmuch as, he took the prohibited arti- 
cles for purposes of export from a place 
which is not a recognised port or a 
place for purposes of export under the 
Customs Act. Therefore, the grounds 
which were notified to the petitioner 
and the grounds which were ultimately 
found to be proved by the Collector 
are quite contrary. We have no hesi- 
tation in saying that this world clearly 
cause prejudice to the petitioner who 
was deprived of sufficient opportunity 
to defend - himself. On that ground 
also, therefore, the order of the Collec- 
tor required to be quashed and set 
aside, 


6. The result is that this peti- 
tion should be allowed and the order 
of the Collector of Customs at Baroda 
dated nil of October, 1969 which is An- 
nexure ‘E’ to the petition is quashed 
and set aside. We, therefore, issue a 
writ accordingly and direct further that 
the amount of Rs, 51,000/- seized from 
the petitioner, should be returned to 
i The Rule is made absolute. The 
respondents will pay the costs to the 
petitioner. 


Petition allowed. 
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AIR 1972 GUJARAT 119 (V 59 C 20)* 
B. J, DIVAN, J. 
M/s. Pitambar Shivlal, Applicant v. 
Patel Hargovanbhai Amthabhai, Op- 
ponent. 


Civil Revn. Appln, No. 166 of 1968, 
D/- 17-8-1971, to set aside judgment and 
decree passed by Asst. J., Mehsana, D/- 
26-10-1967. 


. Civil Procedure Code (1908), Sec- 
tion 24 (4) — The words “ a Court of 
Small Causes” occurring in Section 24 
(4) include both the court - of small 
causes constituted under the Provincial 
Small Cause Courts Act as well as a 
Court invested with the jurisdiction of 
a Court of Small Causes. AIR 1917 All 
62 and AIR 1932 Bom 486, Foll, 

(Para 11) 
Cases Referred? Chronological , Paras 


(1932) ATR 1932 Bom 486 (V 19) = 

ILR 56 Bom 387, Parashottamdas 

v. Bhagubhai 10, 18 
(1931) AIR 1931 All 574 (V 18) = 

1931 All LJ 953 (FB), Bhapwati 

v. Badri aL 
(1917) AIR 1917 All 62 V 4) = 

ILR 39 All 214, Sukha vy, Raghu- 

nath Das 10, 11 
(1907) ILR 31 Bom 314 = 9 Bom 

LR 327 (FB), Narayan v. Bhagu 9 
(1899) ILR 23 Bom 382, Ramchan- 

dra v, Ganesh 8, 9, 10 
(1891) ILR 13 All 324 = 1891 AN 

WN 96, Mangal Sen v. Rup 


Chand j 
(1888) ILR 12 Bom 31, Rampratap 
v. Ganesh Rangnath 
(1884) ILR 8 Bom 230, 
Dayalji v. Balu 6 

S. K. Zaveri, for Applicant; M. B, 
Shah, for Opponent. 


ORDER:— The petitioner here- 
in is the original plaintiff and the op- 
ponent is the original defendant. The 
suit out of which this Revision Appli- 
cation arises was filed originally in the 
Court of the Civil Judge, S. D., Mehsana; 
and it was filed as a Small Cause Suit, 
By an order of the learned istrict 

dated December 6. 1965. this 
particular Small Cause Suit along with 
several other Small Cause Suits was 
transferred from the file of the Civil 
Judge, S. D. to the file of the Second 
Joint Civil Judge, J. D.. Mehsana. The 
Second Joint Civil Judge, J. D.. there- 
after heard the case and feeling that as 
he himself had no small cause powers, 
the case should be’ tried as a Regular 
Suit, be heard in the regular manner 
like a Regular Suit and not under the 


*Only portions approved for reporting 
by High Court are reported here. 


LO/LO/F853/71/BNP 


9, 1I 


Bhagvan 





120 Guj. [Pre. 1-3] 
special procedure prescribed for small- 
cause suits. The learned trial Judge dis- 
` missed the plaintiffs suit and against 
that decision there was an appeal to 
the District Court. The appeal was dis- 
posed of by the learned Assistant Judge, 
Mehsana; and the learned Judge in the 
lower Appellate Court held that no ap- 
peal lay because of the different provi- 
sions of law and particularly in the 
light of the provisions of Section 27 of 
the Provincial Small Cause Courts Act 
and Section 24 (4) Civil Procedure Code 
and he, therefore, dismissed the’ appeal 
as it was not maintainable under Sec- 
tion 96 Civil Procedure Code, There- 
after the present Revision Application 
has been filed against the order dismi 

sing the appeal. I may also point out 
that the Revision Application has been 
filed alternatively i.e. in the first in- 
stance -it is-under Section 115 Civil Pro- 
cedure Code against the order of the 


learned Assistant Judge the 
appeal and in the alternative it has 
been prayed that this Civil Revision 


Application may be treated as 
under Section 25 of the Provincial Small 
Cause Courts Act. ` 


‘ 2. Mr, Zaveri, on behalf of the 

petitioner, has contended that the words: 
“a Court of Small Causes” in Section 24 
(4) Civil Procedure Code refer to Court 
of Small Causes constituted under the 
Provincial Small Cause Courts Act, 1887, 
and not to. a Court exercising the 
jurisdiction of a Court of Small Causes 
under the said Act. Section 24, Civil 
Procedure Code, enables . the 
Court of its own motion even without 
giving notice to the parties or hearing 
the parties to transfer any suit pending 
in any Court subordinate to it to ano- 
ther Court subordinate to it. Sub-sec< 
tlon (4) of Section 24 provides:— 


“The Court trying any suit trans- 
ferred or. withdrawn’ under this sec- 
tion from a Court of Small Causes shall 
for the purposes of such suit,.be deem- 
ed to be a Court of Small Causes.” 

The question that I have to consi- 
der is whether the Court of the Civil 


Judge, S. D. Mehsana, from whom the - 


suit was transferred was a Court of 
Small Causes for the purposes of- Sec- 
tion 24 (4) because it is only if that 
Court is deemed to be a Court of Small 
Causes that the transferee Court i.e. 
the Court of the Second Joint Civil 
Judge, J. D. would be deemed to be a 
Court of Small Causes; and then by 
virtue of Section 27 of the Provincial 
Small Cause’ Courts Act, the appeal 
against the decision of the Second Joint 
Civil Judge, J, D. would be barred. . 
3. It appears that there has been 
a considerable controversy and there 
_ bave been deci as to the 
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exact scope of Section 24 (4) Civil Pro- 
cedure Code and to the meaning of the 
words “withdrawn from a Court of 
Small Causes” occurring in Section 24 
(4). Under Section 4 of the Act, unless 
there is something repugnant in the sub= 
ject or context, “Court of Small Causes” 
means a Court of Small Causes consti- 
tuted under the Act and includes any 
person exercising jurisdiction under the 
Act in any such Court. Apart from the 
Court of Small Causes constituted under 
the Act, that Act also envisages Courts 
invested by or under any enactment for 
the time being in force with the juris- 
diction of a Court of Small Causes and 
Section 33 deals with application of 
certain provisions of the Provincial 
Small Cause Courts Act to Courts in- 
vested with jurisdiction of a Court of 
Small Causes. Thus a distinction be- 
tween a Court constituted under the 


ed in Section 7 of the Civil Procedure 
Code which provides— 


“The following provisions shall not 
extend to-Courts constituted under the 
Provincial Small Cause Courts Act, ra 


Section 7 then sefs out some of the 
provisions of the Civil Procedure Code, 
which do not apply inter alia to Courts 
constituted under the Provincial Small 
Cause Courts Act or to Courts exercis- 
ing the jurisdiction of Small Cause 
Courts under the said Act, Under Sec~ 
tion 28 of the Bombay Civil Courts Act, 
1869, the High Court may invest any 
Civil Judge with the Jurisdiction of a 
Court of Small Causes for the trial of 
suits cognizable by such Courts upto. 
such amount as it may deem proper nof. 
exceeding in the case of Civil Judge, 
S. D., Rs. 1500/- and in the case of Civil 
Judge, J. D., Rs, 500/-. It may also be 
mentioned that Section 28 as it now 
stands was substituted for the original 
section by Bombay Act No. 94° of 1958. 
Prior to that amendment by, Bombay 
Act No. 94 of 1958, Section 28 stood as 
follows:— : 


“The High Court, under the gene~ 
ral superintendence of the State Goy- 
ernment may invest, within such local 
limits as { shall from. time to time 
appoint, any Civil Judge with the ĵuris- 


. diction of a Court of Small Causes for 


the trial of suits cognizable by such 
Courts upto such amount as it may 
deem proper, not exceeding in the case 
of any Civil Judge, Senior Division, one 
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‘thousand and five hundred rupees, and 
fn the case of any Civil Judge, Jumion 
Division, five hundred rupees,” 


Thus it is clear that by the amend- 
ment effected by Bombay Act No. 94 
of 1958, the words: 
limits as it shall from time to time ` ap- 
point” have been omitted from Sec 
ton 28; 
of because some 
have been advanced before me 
Mr. Zaveri: regarding this omission, 


4. Section 33 of the Provincial 
Small Cause Courts Act provides— 
, "33. A Court invested with the juris- 
diction of a Court of Small Causes, with 
respect to the exercise of that jurisdic- 
tion, and the same Court, with respect 
to the exercise of its jurisdiction in 
sults of a civil nature which are not 
cognizable by a Court of Small Causes, 
shall, for the purposes of this Act and 
the Code of Civil Procedure be deem- 
ed to be different Courts,” 

5. Section 35 provides— 


“35. (1) Where a Court of Small 
Invested with -the 


arguments 
by 


respect to any case, 
on to the case, 


arisen were about to be instituted, 
a have jurisdiction to try the suit.” 


'6. Regarding the exact scope of 
Section 24 and the impact of S. 5. Civil 
Procedure Code as it then stood, on 
the provisions of the Provincial Small 
Cause Courts Act, the Bombay High 
Court had in four of its decisions taken 
a particular view. .In Bhagvan Dayaliji 
y., Balu, (1884) ILR 8 Bom 230, a Divi- 
sion Bench of the Bombay High Court 

isting of West and Nanabhaf Hari- 
das, JJ. held that the Courts of Sub- 
ordinate Judges invested with the juris- 
diction of a Judge of a Small Cause 
Court under Section 28 of Act XIV of 
1869 do not thereby become “Courts of 
Small Causes consti 


of 1865”, They merely exercise a simi- 


of procedure 
prescri 
stituted under Act.XI of -1865 are appli- 
cable. to Courts- constituted under a 
different Act and subject to different 
conditions. The Court of a Subordinate 
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and I am mentioning this fact | 


8. 
-{1899) 


Jing Small 


tuted under .Act XE 


ly for the Courts con-- 


mall -Cause Court | 
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one of the “other Courts exercising 
Jurisdiction of a Court of Small Causes,” 
and, as such, its procedure is governed 
by the Civil Procedure Code without the 
variations provided by Act XI of 1865. 


sisting of Sir Charles Sargent, C. J. and 
Nanabhai Haridas, J. held that In a 
suit brought by the plaintiff to recover 


‘Rs. 36-7-9 from the defendant, under the 


Small Cause jurisdiction of a Subordi- 
nate Judge, the defendant claimed to set 
off Rs. 72, which exceeded the pecuniary 
jurisdiction of the judge as a Small 
On reference to the High .- 
Court, the High Court held that -the 
set-off might be pleaded by the defend- 
ant. The Judge would exercise his Small 
Cause Court jurisdiction in trying the 
claim of the plaintiff and his ordinary 
jurisdiction in trying the set-off. 

In Ramchandra v. Ganesh, 
TLR 23 Bom 382, Parsons and 
Ranade, JJ. considered the meaning of 
the words “Court of Small Causes” in 
Section 24 (5) of the Code of Civil Pro- 
cedure and held that those words mean 


the view of the 


in terms dissented from 
Allahabad High Court in Mangal Sen v. 


* Rup Chand, (1891) ILR 13 All 324. The 


facts of the case before the Bombay 
High Court. were similar to the facts of 
the case before me. The suit ~ in that 
particular case was originally filed in 
the Court of a Subordinate Judge hav- 
y Cause Court powers under 
Section 28 of the Bombay Civil Courts 
Act- The suit was afterwards transfer- 
red by the District Judge to the Court 
of the Assistant Judge. The Assistant 
in favour of the 


plaintiff. . Against this decision of the 


Judge reversed the decree and rejected 
the plaintiffs claim. Thereafter there 
was i Application to the High 
Court and it was contended that the 
District Judge had no jurisdiction to 
hear the appeal as under Section 27 of 
the Provincial Small Cause Courts Act, 
no appeal lay against the decision of a 
Court exercising jurisdiction of a Court 
of Small Causes under Section 33 of the 
Act. It may be noticed that in that 
particular case the Assistant Judge, who 
ultimately tried the case was a trans- 
feree Court to whom the suit had been 
transferred by. the District Judge under 
Section 25 Civil Procedure Code and the 
words of Section 25 (5) Civil Procedure 
Code. then in force were Identical with 
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the present sub-section (4) of Section 24; 
end the words: “a Court of mall 
Causes” were interpreted to mean’ “a 


Court constituted under the Provincial 
Small Cause Courts Act and not a Court 
invested with the jurisdiction of a 
Court of Small Causes.” 


9. In Narayan v. Bhagu, (1907) 
ILR 31 Bom 314, a Full Bench of the 
Bombay High Court held that the judg- 
ment of a Court invested with Small 
Cause Court powers need not contain 
more than the points for determination 
and the decision thereupon; the practice 
end procedure of such Courts being de- 
termined in the matter of judgments by 
paragraph (1) of Section 203 Civil Pro- 
cedure Code, 1882: I may point out 
that Order 20, Rule 4 of the present 
Civil Procedure Code is equivalent to 
S. 208, Civil Procedure Code 1882; and 
by Order 20, Rule 4 (1), the judgments 
of a Court of Small Causes need not 
contain more than the points for deter- 
mination and the decisions thereon; and 
the words “a Court of Small Causes” 
occurring in Order 20. Rule 4 (1) equi- 
valent to Section 203 of the Code of 
Civil Procedure, 1882, were interpreted 
by the Full Bench of the Bombay High 
Court to include not only Courts con- 
stituted under the Provincial Small 
Cause Courts Act but also the Courts 
invested with Small Cause Court’s 
power; and that is the real significance 
of this judgment of the Full Bench. 
The decision in (1899) ILR 23 Bom 382 
(supra) was considered by Sir Lawrence 
Jenkins C. J., who delivered the judg- 
ment of the Full Bench. It is true as 
Mr. Zaveri emphasized before me that 
under S. 32 of the Provincial Small Cause 
Courts Act, certain Chapters which -re- 
late to the practice and procedure of 
Courts of Small Causes apply to -Courts 
invested by or under any enactment for 
the time being in force with’ the juris- 
' diction of a Court of Small Causes so 
far as regards the exercise of that juris- 
diction by these Courts. The_ practice 
and procedure of Courts of Small Causes 
also applies to the practice and proce- 
dure of the Court invested with the 
Jurisdiction of a Court of Small Causes. 
Under Section 17 of the Act, the pro- 
cedure prescribed in the Code of Civil 
Procedure, 1908, shall, save in so far as 
is otherwise provided by that Code or 
by the. Act, be the procedure followed 
in a Court of Small Causes in all suits 
cognizable by it and.in all proceedings 
arising out of such suits. When one 
turns to the Code of Civil Procedure, 
one finds that under Order 20.. Rule 4 
(1) of the present Code and under Sec- 
tion 203 of the Code of 1882, the prac- 
tice and procedure so far as the writ- 
ing of judgments is concerned, has been 
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specifically provided with reference to a 
Court of Small Causes. The Code of 
Civil Procedure Order 20, Rule 4 (1) 
which is equivalent to Section 203 of 
the Code of 1882, refers only to a 
Court of Small Causes; and it was 
under these circumstances that the Full 
Bench held that the Court invested with 
Small Cause Court power is governed 
by Section 203 (1), Civil Procedure Code 
and it was required to write out in 
its judgment only points fop decision 
and the decision. It is true,. as Mr. 
Zaveri emphasized, that throughout the 
judgment of the Full Bench there is no 
specific reference to the provisions of 
Section 25 of the Code of Civil Proce~ 
dure, 1882 or to the meaning of the 
words: “a Court of Small Causes” occur- 
ring in Section 203 (1) of the Code of 
1882. It appears, however, that the 
commentator on that Civil Procedure 
Code treated the Full Bench decision in 
(1907) ILR 31 Bom 314 (FB) (supra) as 
in terms having overruled the decision 
in (1899) ILR 23 Bom 382 (supra). How- 
ever the decisions in the line of cases 
in the Bombay High Court subsequent 
to the Full Bench decision in Narayan’s 
case (1907) ILR 31 Bom 314 (FB) (supra), 
throws real light on the problem before 
me. I have already mentioned that the 
decision of the Bombay High Court in 
(1899) ILR 23 Bom 382 (supra) dissent 
ed from the view of. the Allahabad High 
Court in Mangal Sen’s case (1891) ILR 
13 All 324 (supra), 

\ 


10. . In Sukha v. Raghunath Das, 
ILR 39 All 214 = (ATR 1917 All 62), 
a Division Bench of the Allahabad High 
Court was considering a case almost on 
all fours with the case before me. A 
suit was instituted, in that case, which 
was of a Small Cause Court nature. 
That case was transferred by the Dis. 
trict Judge along with other cases. to 
the file of the Munsif. The order was 
made under Section 24, Civil Procedure 
Code. The Munsif to whose Court. the 
suit was transferred was not invested 
with the powers of a Small Cause Court 
Judge. He, however, tried the case as 
Small Cause Court Judge and decreed tha 
claim. An appeal was preferred by the 
defendants and the question arose whe- 
ther an appeal could le against the 
decision passed by the Munsif on trial 
of such a suit. The Division Bench held 
that the expression “a Court of Small 
Causes” in Section 24 (4) of the Code of 


-Civil Procedure includes courts invested 


with Small Cause Court jurisdiction - as 
well as courts constituted under Act 
No. IX of 1887; and on this reasoning it 
held that no. appeal lay from the Mun~. 
sifs decree - because by virtue of Secs 
tion 24 (4), the Munsifs Court was 
deemed to be a Court of Small Causes, 
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The Division Bench of the Allahabad 
High Court consisting of Piggott and 
Walsh JJ. delivering the judgment ob- 
served at page 221 of the report:— 


"We agree with the learned Judges 
of the Madras High Court in holding 
that the expression “a Court of Small 
Causes” in Section 24 (4) of the Code; 
of Civil Procedure does include courts 


invested with Small Cause Court juris- ~ 


diction, as well as Courts constituted 
under Act IX of 1887. The Legislature 
apparently intended that the District 
Court should have power to make an 
order of transfer such as has been made 
in the present case, trusting to the dis- 
cretion of that court, and its knowledge 
of local conditions, not to make an order 
of transfer to a court not competent to 
make a proper exercise of the special 
powers which an order of transfer 
carries with it in respect of particular 
cases. so transferred.” 

It was pointed out by the Alaha- 
bad High Court in that case that in Sec- 
tian 7 of the present Civil Procedure 
Code the words used are “a Court of 
Small Causes constituted under the Pro- 
vincial Small Cause Courts Act, 1887; 
or courts exercising the jurisdiction of 
a Court of Small Causes under that 
Act”: and the decision of the, Bombay. 
High Court in (1899) ILR 23 Bom 382 
(supra) was in_terms dissented from. 
The Allahabad High Court at page 219 
of the report pointed out:— 


“The provisions of Section 24, gub- 
section (4) of the Code of Civil Proce- 
dure do mean something. On any in- 
terpretation, they. do mean at least this, 
that if a suit is pending in a court con- 


stituted under the provisions of the: 
Small Cause Courts Act of 1887, the 
District Court has power to. transfer 


that suit to another court which is nei- 
ther a court constituted under that. Act, 
nor a court invested with the jurisdic- 
tion of a Court of Small Causes, 
that the court to which the case _ 
transferred will then be deemed, by vir- 
tue of the order of transfer, to be a 
Court of Small Causes for the purpose 
of that particular suit. It. would seem 
therefore that the power which the 
learned Judges of the Calcutta High 
Court consider to be “nothing else than 
disastrous” does in fact exist in certain 
and the only question is whether 
jt exists in others. In the second place, 
the provisions of Section 24 (4) of the 
Code of Civil Procedure are strictly 
limited in extent. Their operation 1s 
limited to particular cases transferred by 
special order of the High Court or of 
the District Court. It is not unreason~ 
able to suppose that the Legislature felt 
considerable confidence in the district 
courts, in consideration more particularly 
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of the intimate acquaintance which such 
courts are likely to possess with the 
personnel and the working of all courts 
subordinate to them; so that it was not 
to invest district 
courts. with powers of ‘transfer in res- 
pect of suits of a Small Causes Court 
nature and to permit that power to be 
exercised for the transfer of a case 
from a Court of Small Causes toa 
court which is neither a Court of Small 
Causes constituted under Act IX of 1887, 
nor a court invested with the jurisdic 
tion of a Court of Small Causes,” 


“Thus, the Allahabad High Court 


- decision in terms holds that the words 


“Court of Small Causes” occurring in 
Section 24 (4) refer to both the cate- 
gories. In i connection I entirely 
agree with the reasoning of the learned 
Judges of the Allahabad High Court in 
Sukha’s case, ILR 39 All 214 = (AIR 
1917 All 62) (supra) and more so be- 
cause of the fact that a Division Bench 
of the Bombay High Court in Parshot- 
tamdas v. Bhagubhai, ILR 56 Bom 387 
= (AIR 1932 Bom 486), has approved of 
the decision of the Allahabad High 
Court in Sukha’s case (supra). Even 
apart from the imprimatur of the Bom- 
bay High Court in Parshottam’s case 
(supra) to the decision in Sukha’s case, 
ILR 39 All 214 = (AIR 1917 All 62). 
I would, speaking for myself, be inclin- 
ed to follow the reasoning of Allahabad 
High Court. The special definition of 
a Court of Small Causes occurring in 
Section 4 of the Provincial Small Cause 
Courts Act is for the purposes. of the 
Act and cannot be extended to the 
words “a Court of Small Causes” occur- 
ring in Section 24 (4) of the Code of 
Civil Procedure, The legislature had 
before it in Section 7 Civil Procedure 
Code the phraseology “Courts constitut- 
ed under the Provincial Small Cause 
Courts Act” and also “Courts exercis- 
ing the jurisdiction of a Court of Small 
Causes” under the said Act. In spite of 
this clear distinction which the, legisla- 
ture has set out in Section 7, when it 
came to enact Section 24 (4), the legis- 
lature has used a comprehensive phrase 
“a Court of Small Causes” in Section 24 
(4). To my mind, a Court exercising the 
jurisdiction of a Court of Small Causes 
under the Provincial Small Cause Courts 
Act by virtue of the fact that it is in- 
vested by an order passed by the High 
Court under S. 28 of the Bombay Civil 
Courts Act with the jurisdiction of a 
Court of Small Causes. Such a Court 
of Small Causes for the purposes of 
Section 24 (4) Civil Procedure Code is 
a court of Small Causes. If the legis- 
lature wanted to make this distinction 
between the two Courts, viz., a Court 
constituted under the Provincial Small 
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Cause Courts Act on the one hand and 
a Court exercising the jurisdiction of a 
Court of Small Causes under that Act 
on the other, it would have definitely 
said so because this distinction between 
the two Courts was present to the mind 
of the legislature as shown in Section 7 
Civil Procedure Code. The very fact that 
a comprehensive term? “Court of Small 
Causes” is used in Section 24 (4). goes 
to indicate that the legislature had in 
mind both the Courts viz., the Court 
constituted under the Provincial Small 
Cause Courts Act as well as 

exercising the jurisdiction of a Court of 
Small Causes under that Act, when’ it 


IL Mr, - Zaveri has PEE E my 
attention to the fact that a Full Bench 
of the Allahabad High Court in Bhag- 
wati v. Badri, AIR 1931 All 574 (FB), 
has overruled the decision In Mangal 
Sen’s case (1891) ILR 13 All 324 (supra) 
and also by- necessary implication the 
decision in Sukha’s case ILR 39 All 214 
= (AIR 1917 All 62) (supra), It may 
be pointed out that in- that particular 
case before the Full Bench Bs the Alla- 
habad High Court, it was case. of a 
successor Judge and not the case, of a 


transferee Court. In the case before the’ 


Full -Bench the pinin ae had instituted 
a suit. for recovery of Rs. 182/- princi- 
pal and interest in the Court of the 
Munsif of Bansi, who was invested with 
Small Cause Court powers. After he 
was transferred from the district. another 
Munsif took over charge who was not 
invested with such ‘powers. There was 
an additional Subordinate Judge at 
Bansi at that time who was invested 
with Small Cause Court powers, - The 
Additional District Judge directed the 
new Munsif to transfer all the cases 
pending on the Small Cause Court side 
of the Munsif’s Court to the regular 
side. In pursuance of this order, the 
Munsif transferred this particular case 
from the Small Cause Side to the Regu- 
lar Side and the claim was decreed. It 
was held that’ an appeal against this 
decision of the Munsif did lie. 'That 
case before the Allahabad~ High Court 
fell within Section 35 of the Provincial 
_ Small Cause. Courts Act, under which 
in the event of a Court invested with 
the jurisdiction of a-Court of ` Small 
Causes ceasing to have jurisdiction bag 
Tespect to any case -the case has to be 
tried according to the practice and pro- 
cedure which would have applied, if 
this suit had been instituted at the time 
of the succeeding Court Priok over the 
matter. Really speaking this 
Bhagwati’s case, AIR 1931 All 574 (FB) 
(supra) is on the. interpretation of Sec- 
tion 35 of the Provincial Small Cause 
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decision in. 


ALE : 
Courts Act and incidentally the provi< 
sions of Section 24 have been consider- 
ed. At page 579 of the report, the Full 
Bench of the Allahabad High Court ex- 
plained Section 24 Civil Procedure Coda 
as follows:— 


“Obviously Section 24 contemplates 
the transfer of “a case from one exist- 
ing Court to another existing Court, 
If therefore a Court of Small causes has 
ceased to exist or the officer Invested 
with Small Cause Court powers has 
been transferred from the district and 
there is no other officer possessing such 
powers, there would be no Court from 
which the District Court can under Sec- 
tion’ 24 Civil Procedure Code transfen 
the case to an ordinary cvil court,” 


The Full Bench of the Allahabad 
High Court in the above case does not 
appear to Have considered the meaning 
of the words “a Court of Small Causes” 
occurring in Section 24 (4) in the con- 
text of that particular case; nor was if 
necessary for that Court to consider the 
scope .of Section 24 (4) in that parti- 
cular case. However, as I have stated 
earlier, the decision in Sukha’s 
TLR 39 All 214 = (AIR 1917 All 62 
(supra), which is directly in point so 
far as the present facts are concerned, 
has been approved by the Bombay 
High Court 1932 Bom 486 
and Nanavati J. delivering a 
separate but concurring judgment has 
pointed. out that Section 24 (4) Civil 
Procedure Code confers jurisdiction on 
the transferee Court, even though the 
transferee Court or the Judge presiding 
over the transferee Court might not 
have been invested with powers under 
Section 28 of the’ Bombay Civil Courts 
Act. He pointed out at page 393 of. the 
report— 


“The Jurisdiction of a Subordinate 
Judge is defined in Section 24 of the 
Bombay Civil Courts Act of 1869. If a 
suit is within the power of the Court 
as so defined, then the Court is com- 
petent to try the suit. Section 16 of the 
Provincial Small Cause Courts Act does 
not take away this competency. It 
only directs that certain suits shall not 
be tried by such Courts and this bar is 
removed under Section 24, sub-section 
(4) of the Code of Civil Procedure when 
an order of transfer is made under that 
section. If Section 16 of the Provincial 
Small Cause Courts Act had the effect 
of making Courts other than those gov- 
erned by that Act incompetent to try 
“Small Cause Suits”, then Section 24, 
sub-section - (4), Civil Procedure Code, 
need not have enacted at all since 
the situation contemplated therein could 
not arise.” 
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With respect I agree and in my 
opinion, both -on general principles of 
interpretation as well as on decided 
cases, I hold in the instant case that 
the words “a Court of Small Causes” 
occurring in Section 24 (4) include both 
the Court of Small Causes constituted 
under the Provincial Small Cause Courts 
Act as well as a Court invested with the 
jurisdiction of a Court of Small Causes. 


12. Mr. Zaveri’s contention that 
as a result of the change brought about 
by the Act of 1958, a different situa- 
tion arises cannot be accepted. It is 
true that the words “within such local 
limits as it shall from time to time 
appoint” occurring in Section 28 before 
the amendment of 1958, have been 
omitted, when a Civil Judge invested 
whether before or after the amendment, 
with small cause court powers i. e. with 
the jurisdiction of a Court of Small 
Causes, tries the suit, his is a Court 
of Small Causes and if .a suit is with- 
drawn from a Civil Judge invested with 
the jurisdiction of a Court of Small 
Causes under Section 28, the question of 
local limits does not arise at all. The 
local limits of his jurisdiction are other- 
wise fixed and even after the amend- 
ment of Section 28 when the Civil Judge 
S. D., or J. D., invested with Sm 
Cause Court powers under Sec. 28 tries 
any suit, be can only do so within bis ter- 
ritorial jurisdiction which he otherwise 
exercises in the exercise of his ordinary 
powers. In view of this fact, the dele- 
tion of the words “within such local 
limits as it shall from time to time ap- 
point” from Section 28 by the ‘amend- 
ing Act of 1958, does not alter the situa- 
tion so far as the interpretation of Sec- 
tion 24 (4), Civil P, C. is concerned. 

13. It is true that Baker, J. at 
page 390 of the report in Parshottam- 
das’s case. ILR 56 Bom 387 = (AIR 
1932 Bom 486) (supra) observed :— 


“The difficulty arises from sub-sec- 
tion (4) of the section, which if the 
view adopted by the Madras High Court 
is followed, does not seem to have much 
point. It is now held by all High 
Courts, though at one time this Court 
took a different view, that the words 
“Court of Small Causes” in sub-sec- 
tion (4) of Section 24 make no distinc- 
tion between a regular Court of Small 


Causes and a Court of the Subordinate - 


Judge invested with Small Cause Court 
jurisdiction, as nearly all Subordinate 
Judges. are.” 

No authorities have been discussed by 
Baker, J., in support of his conclusion 
that the Bombay High Court had taken 
the view that the words “a Court of 
Small Causes” in sub-section (4) of Sec- 
tion 24 makes no distinction between a 
regular Small Cause Court and a Court 
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invested with that power. Be that as 
it may, the decision in Parshottam’s 
case (supra) was given in-1931 and has 
held the fleld since that time. Even on 
the principle of stare decisis, there is 
no reason to interfere with this inter- 
pretation of Section 24 (4) and even if 
I were of a different view regarding the 
meaning of Section 24 (4), the princi- 
ple of stare decisis would apply to this 
decision which has not been dissented 
from all these years. 

r : Application dismissed, 
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The State of Gujarat, Appellant v. 
Anilkumar Umedbhai and others, Res- 
pondents. 

Criminal Appeal Nos. 939 to 942 of 
1969, D/- 5-8-1971, against judgment 
and. order passed by Judl. Magistrate 
lst ¢lass, Patan, in Cri, Case No. 124 of 
1969. i i 
: Bombay Public Trusts Act (19 of 
1950), Section 32 — Maintenance of 
trust accounts — Duty of every trustee. 


The section read with Rule 17 of 
the Bombay Public Trusts Rules (Guja- 





-rat) casts a duty on every trustee of 


a public trust to keep trust account in 
forms approved by the Charity Com- 
missioner and get them audited as re- 
quired by the rules. The duty cannot 
be shifted to the managing trustee only. 
Failure to do the duty makes every 
trustee liable’ for punishment under 
Section 67 of the Act. The doctrine of 
mens rea has no application to such 
cases. (X-Ref:— Sections 33, 67 and 
Bombay Public Trusts Rules, R. 17). 
(Para 3) 
K. J. Vaidya Asst. Govt. Pleader, 
r eee C, C. Patel, for Respon- 
ents. 


— These four appeals 


JUDGMENT 
- have been filed by the State of Guja- 


rat against the orders of acquittal passed 
in four different cases filed by the office 
of the Charity Commissioner, Gujarat, 
by the learned Judicial Magistrate, F. C., 
Patan. The four respondents in each 
of these four appeals are the same in- 
dividuals. The cases for the offences 
alleged to have been committed by the 
trustees of that ` particular. charitable 
trust under Sections 32, 33 read with 
Section 67 of the Bombay Public Trusts 
Act, 1950, read with Rules 17 and 21 
of the Bombay Public Trusts Rules 
(Gujarat), were filed in respect of four 
different years by the officer concerned 
from the Charity Commissioner’s Office. 


LO/LO/F868/71/MNT/BNP. 
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The respondents are original accused 
Nos. 1, 3, 4 and 5. The allegations 
against these trustees were that for four 
different years, viz., 1962-63, 1963-64, 
1964-65 and 1965-66, the trustees had 
not got the accounts audited as requir- 
ed by Section 33 of the Act. Under 
Rule 17 read with Rule 21 of the Bom- 
bay Public Trusts Rules, it was obliga- 
tory for the trustees to get the ac- 
counts audited within the period of 
six months because under Section 33 of 
the Act, the accounts have to be balanc- 
ed each year on 3ist March or such 
other day. as may be fixed bv the Cha- 
rity Commissioner; and they have to 
be audited annually in such manner as 
may be prescribed and by a person who 
is a chartered accountant within the 
meaning of the Chartered Accountants 
Act. 1949 or by persons as may be au- 
thorised in this behalf by the State 
Government. The second accused in 
each of the four cases was the Manag- 
ing Trustee and at the trial he pleaded 
guilty and on the plea of guilty. he was 
convicted by the learned Magistrate of 
the offences with which all the five 

accused were charged and the managing 


trustee in each of the four cases was 
sentenced to pay a fine of Rs, 20/-. The 
learned Magistrate held that as the 
Managing Trustee of the Trust was 


accused No..2 and the Managing Trus- 
tee was dealing with the correspon- 
dence with the Charity Commissioner's 
Office and the rest were dormant trus- 
tees, accused No. 2 alone was responsi- 
e and, therefore, he held accused Nos. 
1, 3, 4, and 5 not guilty of the offences 
ra charged. He, therefore, acquitted 
em. 


In these appeals against ac- 
ie I have to see the provisions of 
Section 33 which is the main section 
which imposes an obligation to get the 
accounts audited. Section 32 provides 
that every trustee of a public trust 
shall keep accounts in such form as 


may be approved by the Charity Com- - 


missioner and shall contain such parti- 
culars as may be prescribed. Rule 17 
of the Rules lays down the manner in 
which the audit is, to be carried out 
and provides that every trustee of a 
public trust shall keep regular accounts 
of all receipts, and movables and im- 
movable property etc. and the trustee 
shall get the accounts audited annually 
in the manner prescribed; and Rule 21 
provides that the trustee shall get the 


accounts audited within six months .of . 


the date of balancing the accounts and 
the auditor shall forward a copy of the 
balance-sheet and the income and ex- 
penditure account along with his audit 
report to the Deputy or Assistant Cha- 
_wity Commissioner within a fortnight of 
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the audit. The Deputy or Assistant 
Charity Commissioner may, however, 


for sufficient reason grant extension of 
time. 


3. It is nobodys’ case that the 
trustees had asked for extension of time 
in the instant case as the accounts for 
these four years were not got audited 
till 1968. In any event, it is clear 
that during the six years of the clos« 
ing of each of the four financial years, 
the accounts were not got audited. 
is clear from Section 32 that it is the 


cannot be shifted merely to the Manag- 






that the accounts maintained br: 
are audited as required by the Rules. 
It is obvious that in this connection the 
trustees failed in their duty. As has 
been held by the Supreme Court in 
Swaminarayan ‘“Temple’s 
Ahmedabad, the doctrine of mens rea 
has no scope in offences like’ the present 
one and it is the absolute duty of all the 
trustees to get the accounts audited, 


Under these circumstances, ‘the 
Tearned Magistrate with respect to him 
was in error when he came to the con- 
clusion that accused Nos. 1. 3. 4 and 5 
were not ty of any of the offences 
with which they were charged. I, there- 
fore, allow the State appeal in each of 
these four cases and sentence each of 
the accused to pay a fine of Rs. 20/- 
(Twenty) in each case; in default R. I. 
for seven days, 


Appeal allowed. 
j 
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B. J. DIVAN AND P. D, DESAI, JJ. 
Ambalal Morarji Soni, Petitioner v. 
aa of India and others, Respondents. 


Special Civil Appln. No. 1633 1 
1969, D 20-7-1971. 


Gold (Control) Act (1968), S. 79 — 
‘Given a notice’ — The word ‘given’ as 
used in Section 79 of the Act and Sec- 
tions 110 (2) and 124 (a) of Customs Act, 
means actual communication of the 
notice to the person concerned. Failure 
to give notice within the period of 6 
months from the date of seizure as con- 
templated by Section 110 (2), Customs 
Act and Section 79, Gold (Control) Act 
entitles the person concerned to get 
back the goods seized. (X-Ref:— Cus- 
toms Act (1962), Sections 110 (2), 124 (a) 
and 153). AIR 1966 SC 330 and AIR 
1972 SC 689. Rel. on. (Paras 6, 7 & 9) 


KO/LO/FS13/71/LGC/SSG 


a 


1972 


The whole object of giving notice 
is to inform the person concerned of the 
grounds on which it is proposed to con- 
fiscate the goods or to impose a penalty 
and to give him an opportunity to make 
a representation in writing’ within such 
Teasonable time as may be specified in 
the notice and he must be given reason- 
able opportunity of being heard in the 
matter. (Para 6) 

Giving of the notice 
by Section 124 of the Customs Act and 
Section 79 of the Gold Control Act 
means that the notice must have been 
received. The giving of the. notice is 
not complete unless and until it reaches 
the person concerned or its actual ten- 
der to him. Merely despatching of the 
notice to the address of the person does 
not complete the giving of the notice. 

(Para 7) 

The right to restoration of the seiz- 
ed goods is a civil right which vests in 
the person concerned if notice is not 
given to hi within the period of six 
months from the date of the seizure. 

_ (Para 7) 
Cases Referred: Chronological Paras 
(1972 AIR 1972 SC 689 (V 59) = 
- (1971) 1 SCC 697, Assistant Col- 
lector of Customs v, Charan Das 
Malhotra 
(i966) AIR 1966 SC 330 (V 53) = 
(1964) 7 SCR 618, Narasimhiah v 
' Singri Gowda 7, 8 

K. S. Nanavati, for I. M. Wasalt, 
for Petitioner; S. N. Shelat, Asst. Govt. 
Pleader. for Respondents. 

DIVAN, J. :— The. petitioner herein 
is a goldsmith carrying on business of 
a dealer in gold ornaments and is the 
holder of a certificate issued under Sec- 
tion 39 of the Gold (Control) Act, 1968, 
for carrying on business as a certified 
goldsmith. On May 7, 1969. the resi- 
dential premises of the petitioner were 
searched by the officers of the respon- 
dents viz., the Union of India, the Col- 
lector of Central Excise and Customs; 
and Superintendent (Technical), Central 
Excise and Customs; and at the time 
of the search gold and gold ornaments 
in all weighing 4455 grams were seiz- 
ed under the relevant Panchanama. On 
November 8, 1969, the petitioner re- 
ceived two show-cause notices, both 
dated November 8, 1969. One of the 
show-cause notices was issued under 
the provisions of the Customs Act, 1962; 
and the other was issued under .the 
provisions of the Gold Control Act. 
The notice under’ the Customs Act was 
issued by the Collector of Central Ex- 
cise, Baroda, the second respondent 
herein and the notice under the Gold 
Control Act was issued by the Sunperin- 
tendent (Technical), Central Excise, 
Headquarters, Baroda, the third respon- 
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dent herein. By the first show-cause 
notice, the petitioner was called upon 
to show cause why a penalty under 
Section 112 (b) of the Customs Act 
should not be imposed and the goods 
mentioned in the Schedule annexed to 
that notice should not be confiscated 
under the provisions of the Customs Act. 
By the notice under the Gold (Control) 
Act, the petitioner was called upon to 
show cause why penalty should not be 
imposed and the gold seized from him 
should not be confiscated as the peti- 
tioner had been found to be in posses~ 
sion, custody and control of foreign 
gold weighing 98 grams and other gold 
ornaments weighing 4357 grammes of 
which the petitioner had failed to keep 
an account in the prescribed form and 
manner. The petitioner has challenged 
the two show cause notices and he has 
contended that since these notices were 
not given to him within a period of 
six months from the date of the seizure 
of the goods, the goods must be return- 
ed to him as he was the person from 
whose possession the gold and gold 
ornaments were seized; and the peti- 
tioner contends that on the expiry of 
the statutory period of six months, the 


-respondents had no jurisdiction or power 


to- initiate or continue any proceedings 
either under Section 110 of the Customs 
Act or Section 79 of the Gold Control 
Act; and he contends that under the 
provisions of the Customs Act as well 
as the Gold (Control) Act, an obliga- 
tion has been imposed on the respon- 
dents to return the gold to the owner 
thereof or to the person from whose 
possession it has been seized if no notice 
as contemplated by the said provisions 
is given within a period of six months. 
The petitioner has, therefore, prayed for 
a writ of mandamus directing the res- 
pondents to hand over the possession 
and custody of the gold and gold orna- 
ments seized from him on May 7. 1969 
under the Panchnama. 


2. The facts which have been 
set out in the petition are not In dis- 
pute. In paragraph 7 of the affidavit-in« 
reply filed by the second respondent 
herein, being affidavit, dated October 9, 
1970, it has been stated that the two 
notices, both dated November 3, 1969. 
were handed over to the Postal Autho- 
rities on November 5, 1969 for delivery 
to the petitioner as provided under Sec- 
tion 110 read with Section 153 of the 
Customs Act and Section 79 read with 
Section 113 of the Gold (Control) Act, 
1968. 


3. The main question that we 
have to consider is as to the meaning 
of the words: “notice has been given” 
as occurring in the relevant sections of 
the two Acts. Under Section 110 of the 
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- Customs Act, 1962, if the proper officer 
has reason to believe that any goods 
are liable to eoni aon under the Act 
he shall seize goods. Proviso to 
sub-section (1) “of aA 110 is not 
material for the purposes of this iudg- 
ment. Sub-section (2) of Section 110 is 
material and is in these terms; 

“(2) Where any goods are seized 
under sub-section (1) and no notice in 
respect thereof is given under clause (a} 
of Section 124 within six months of the 
seizure of the goods, the goods shall be 
returned to the person from whose pos- 
session they were seized: 


Provided that the aforesaid period 
of six months may, on cient cause 
being shown. be extended by the Col- 
lector of Customs for a period not ex- 
ceeding six mon 
Section 124 of the Customs Act provides- 

“124. No order confiscating any 
goods or imposing any penalty on any 
person shall be made under this Chapter 
unless the owner of the goods or such 


person:— 
(a) is given a notice In writing iv- 
forming him of the fronds a on which it 
is proposed to confiscate the goods’ or 
to impose a penalty; 
(b).is given an opportunity of 


making a representation in writing with- 


in such reasonable time as may be. 


specified in 
grounds of confiscation or tapes of 
penalty mentioned therein; and 

(c) is given a reasonable opportunity 

being heard in the matter; - 

Provided: that the notice referred to 
_ in clause (a) and the reprsentation re~ 
ferred to in clause (b) may, at the re- 
quest of the person concerned be oral” 
Section 153 of the customs Act pro- 
vides :— 

“153. Any. order or decision passed 
or any summons or notice issued under 
this Act, shall be served— 

(a) by tendering the order, decision, 
summons or notice or sending it by re- 
gistered post to the person for whom it 
fs intended or to his agent; or 

(b) if the order, decision, summons 
or notice cannot be served in the man~ 


ner provided in clause (a), by affixing. 


it on the notice board’ or the customs 
house.” 

4. Section 79 of the Gold (Con- 
trol) Act is in terms identical with the 
provisions of Section 110 read with Sec- 
tion 124 of the Customs Act and is in 
these terms :— i 

"79. No order of adjudication of 

shall 


confiscation or penalty made 
unless the owner of the gold, convey- 


ance, or animal or other person con- 
writing—= ° 


cerned is given a notice in 
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(i) informing him of the grounds 

on which it is proposed to confiscate 

such gold, oe or animal or ta 
a penalty; and 

(ii) giving him a reasonable oppor- 

tunity of making a representation in, 


-writing within nuch reasonable time as 


may be specified in the notice against 
the confiscation or imposition of penalty 
mentioned therein and, if he sọ desires, 
of being heard in the matter; - 


Provided that the notice and the re- 
presentation refi to in this section 
may, at the request of the owner or 
other person concerned, be oral; 

Provided further that where no 
such notice is given within a period of 
six months from the date of the sel- 
zure of the gold, conveyance or animal 
or such further period as the Collector 
of Central Excise or of Customs may 
allow, such gold, conveyance or animal 
shall be returned after the expiry of 
that period to the person from whose 
possession it was seized, 


Explanation—Where any fresh ad- 
Fudication is ordered under this Act, 
the period of six 
the second proviso 


fresh adjudication is made.” 
Section 118 of the Gold (Control) Act 
provides™— . 


“113. Service of order decision, efc. 
=-Any order or decision passed or any 
summons or notice issued under this 
Act, shall be served— 


(a) by tendering the order, decision, 
summons or notice, or sending it by 
registered post, to the person for whom 
it is intended or to his agent; or 


(b) if the order, decision, summons 

or notice cannot be served in the man- 
ner provided in clause (a), by affixing if 
on. the -notice board of the office of the 
Gold Control Officer.” 
Thus the provisions of the Gold (Con- 
trol) Act are on this aspect in terms 
identical with those of the Customs Act. 
The question then arises as to when the 
notice contemplated by Section 124 (a) 
of the Customs Act and Section 79 of 
the Gold (Control) Act. can be said 
to have been given, as the Departmenf 
contends, when it is issued by the off- 
cer concerned or can it be said to have 
been given only when it reaches the 
person concerned, as the petitioner con= 
tends, 


5. In Narasimhīahi v. Singri 
Gowda, AIR 1966 SC 330, the question 
before the Supreme Court was as to 
when a notice of calling a meeting con- 
templated by the provisions of the 
Mysore Town Municipalities Act, 1951, 
can be said to have been given, 
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The main contention before the Supreme 
_ Court was that sufficient notice of the 
special general meeting was not given 
and it was in this connection that the 
Supreme Court considered the conten- 
tion that the sending of ‘the notice 
amounted to giving the notice. Das 
Gupta, J., delivering the judgment of 
the Supreme Court observed :— 

“ “Giving” of anything as ordi- 
narily understood in the English langu- 
age is not complete unless it has reach- 
ed the hands of the person to whom if 


has to be given. In the eye of law how- - 


ever “giving” is complete in many 
matters where it has been offered to a 
person but not accepted by him. Ten- 
dering of a notice is in law therefore 
giving of a notice even though the per- 


son to whom it is tendered refuses to. 


accept it. Thus as soon as the person 
with a legal duty to give the notice 
despatches the notice to the address of 
e person to whom it has to be given 
giving is not complete. 


The main object of giving the notice 
under Section 27 (3) is to make it pos- 
sible for the Councillors to so arrange 
their other business as fo be able ‘to 
attend the meeting. For an or 


mee enough time, for the purpose. 
But a lesser period of three clear days 
is considered sufficient for special gene- 
ral ‘meetings generally. The obvious 
reason for providing a shorter period of 
such meetings is that these are consider- 
ed more important meetings and un- 
cillors are expected to make it conve- 
nient to attend these meetings even at 
the cost of some inconvenience to them- 
"selves. Where the special general meet- 
fng is to dispose of some matter of 
great urgency it is considered that a 
period of even less than three- clear 
days notice would be sufficient. 


The Legislature did intend that 
ordinarily the notice as mentioned should 
- be given; it could not have been intend- 
ed that the fact that the notice is of 
less than the period mentioned in the 
section and thus the Councillors had 
less time than is o y considered 
reasonable to arrange his other busi- 
ness to be free to attend the meeting 
should have the iui result of mak- 
ing the proceedings - the meeting 
invalid.” 

6. In our opinion, this decision 
of the Supreme Court clearly indicates 
that looking to the object for which 
the notice is to be given as provided in 
that particular piece of legislation. the 
Court has to consider whether the giv- 
ing of the notice with the particular 
object in view is so material as to ren- 
der the proceedings subsequent to non= 
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gold ornaments. e 
Ann 


[Prs. 5-7]. Guj. 129 


compliance with such provision invalid 
or in the present case, whether the 
notice can be said to have been’ proper- 
ly given. as contemplated’ by law. The 
words in ‘Section 124 are— “the owner 
o me Hoods, se Auch persan is. is pigen 6 a- 
rere is quel ty Similar ee are 
found in the Gold (Control) Act. The 
whole object of giving notice is to in- 
form the person concerned of the grounds 
on which it.is proposed to confiscate 
the goods or to impose a penalty and 
to give him an opportunity to make a 
representation in - writing within such 
reasonable time as may be specified in 
the notice and he must be given rea- 
sonable opportunity of being heard in 
e matter. 


T.. If the notice Is not give 
within the period of six months from 
the date of the seizure as contemplated 
by Section 110 (2) of the Customs Act 
and Section 79 of the Gold (Control) 
Act, the person concerned is entitled to 
have the goods returned to him. 
poma Collector of Customs v. Charan 


as Malhotra, 1971 (1) SCC 697 = 
ae 1972. SC 689) it was held by the 
Supreme Court :— 


“The right to restoration of the 
selzed goods is a civil right which ac- 
crues on the expiry of the initial six 
months and which is defeated on an 
extension being granted, even though 
such extension is possible within a year 
from the date of the seizure. Conse- 
quently such a vested civil right in the 
respondent cannot be defeated by an 
ex parte order of extension of time -by 
the Collector. An opportunity to be 
heard should be available even in a 
case where extension is granted before 
expiry of the initial six months, after . 


‘which Poa alone the respondent can 


claim the 
goods. id 


In view of this decision of the Supreme 
Court it is clear that a civil right to 
get back the seized goods vests in the 
person concerned if notice is not given 
to him within the period of six months 
from the date of the seizure, It is clear 
that in the instant case the goods were 
seized on May 7, 1969, and the period 
of six months would, therefore, expire 
on November 6, 1969; and the right 
vested in the petitioner from November - 
7, 1969, to get back the seized gold and 
relevant notices, 
B and C to the ition, were 


right to return of the seized 


exures 
recelved by the petitioner on Novem- 
ber 8, 1969 and as shown by the. affida- . 
vit-in-reply, paragraph 7, those notices 
were posted on November 5, 1969. Giv- 
ing of the notice contemplated ay Sec- 
tion 124 of the Customs Act and S 


180-Gaj.  [Prs. 7-10] 


tion 79 of the Gold Control Act means 
that the notice must have been receiv- 
ed because as pointed out by -the 
Supreme Court in Narasimhiah’s case, 
AIR 1966 SC 330 (supra) the giving of 
the notice is not complete unless and 
‘until it reaches the parson concerned or 
its actual tender_to him, Merely des- 
patching of the notice to the address of 
the person does not complete the giv- 
ing of the notice. In the’ instant case, 
therefore, the fact that the respondents 
despatched the notices by post on Nov- 


ember 5, 1968. would not complete the - 


giving of the notice. |The giving of the 
notice should: have been completed on 
or before November 6, 1968 Le., notices 
should have reached the petitioner on 
or before November 6, 1969 or should 
have been tendered to him before that 
date. That was not done-in the instant 
- case and, therefore, as from November 


7, 1969, the civil right to get back the. 
seized 


goods accrued to the petitioner. 


8. We may mention that even 
apart from the decision of the Supreme 
Court in Narasimhiah’s case, AIR 1966 
SC 330 (supra), on a pure. grammatical 
construction of Section 124 of the Cus- 
toms Act and Section 79 of the Gold 
(Control) Act, it is clear that what the 
Legislature contemplates _in each of 
these two cases is that the person con< 
cerned has to be given the notice so 
that he may be informed of the ground 
on which it is proposa to confiscate the 
goods or impose the penalty on him and 
further so that he may be given an op- 


‘portunity of showing cause against the. 


grounds of such confiscation or penalty. 
Looking to the. object for which. the 
notice is to be given; it is clear apart 
from authority that the notice must be 
given, in the sense -that the notice must 
reach the person concerned before the 
expiry of six months. If that is not 
done, it cannot be said that the notice 
has been given to him. Further. it. may 
be pointed out that under the provisions 
of Section 153 of the Customs Act and 
118 of the Gold (Control) Act, it is open 
to the authorities concerned to tender 
the notice in question to the person 
concerned without necessarily sending it 
by registered post in each and every 
case. The consequences of not accept- 
fing the notice when tendered by the 


. postal authorities are very serious be- 


- cause then under Section 153 of the 
Customs. Act and Section 113 of the 
Gold (Control) Act, it would be open to 

authorities to serve the notice mere- 
ly by pasting it on their own notice 
board and it is not likely that any citi- 
zen would refuse to accept the notice 
tendered by the Postal Authorities when 
the consequences of non-accevtance would 
be to have the notice pasted on 
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- with the consent of 


- Bon concerned either in writing or orally”. 
- piry of the period of six months from 


. Issue, 


ALB. 
ae p board hog era „pood; contistated 
or the pos n - 
narily ut his knowing a to what the 
grounds of gaan or imposition. of 
penalty are and without bis getting an 
opportunity of showing cause against 
such grounds. 


9. We may also point out` that 
the person concern« 
ed both under the Customs Act as well 
as under the Gold (Control) Act, the 
notice can be oral and unless the grounds 


sion that the word “given” in the con- 
text in which it is used means “actual 
communication of the notice to the per- 















But it must reach him before the ex- 
the date of the seizure if the civil right 
to get back the seized goods is not to 
accrue to him. In the instant case, 
is clear on the facts narrated above that 
the poera a Kieran at Annexures Bl 
an e were not gi 
aiken the period of ee _ months from 
the date of seizure of rt goods an 
further a right to get. back the s 
vested in the petitioner, 
was not open to the respondents Nos. 
and 3 to proceed with the . confiscation 
or imposition of penalty under the rele- 
‘vant provisions of the Customs Act o: 
the Gold (Control) Act under these two 
show cause notices. Hence the 


goods being those referred to in. the en 
chanama. dated May 7. 1969. Ann. A to 


tthe petition. Though the notices were not; | 


given within the time contemplated . by 
Section .110, it does not mean that the 
notices were bad and, erefore, it is 
not open to us to strike down the notices 
and hence the prayers In paragraphs 15 


(A) and 15 (B) of the petition are not 


granted to the petitioner. 


10.. Under _ these circumstances 
this Special Civil-application is allowed 
end the writ as indicated above will 
The rule is made absolute at- 
cordingly. The respondents pay 
the costs of this petition to the peti- 
tioner. We wish to make it clear that 
we have taken into consideration only 
the provisions of the Customs Act and - 
the Gold (Control) Act. If under the 
provisions of any other law these goods 
are req by the authorities concern« 
ed,. our einer on will not operate. 

Application allowed. 
ret . 
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J. M. SHETH AND A. A. DAVE, JJ. 


Jethalal Motilal, Appellant v. The 
Pae of Gujarat and another, Respon- 
en 


First Appeal No, 34 of 1968, D/- 
27-9-1971 against order of M. H. Jani. 
Civil J. (Sr, Division) Narol in Civil Suit 
No. 1267 of 1961. 


(A) Evidence Act (1872), Section 101 
— Fact of plaintiff being a lessee — 
Burden. of proof. 


When in suit for declaring land ac- 
quisition proceeding as null and void 


d acquired is controverted by 
the defendants specifically, it is incum- 
bent on the plaintiff to prove that he 
is a lessee of the land by leading unim- 
peachable and reliable evidence. 

(Para 4) 


(B) Land Acquisition Act (1894), 
Section 4 — Issue of Notice under, 

Unless a person is in actual posses- 
sion of the land, on or before the date 
of the notification published under Sec- 
tion 4 of the Act, it is not incumbent 
on the land acquisition officer to serve 
him with a notice individually as con- 
templated in the rules framed by, the 
Government in that behalf. Merely be- 
cause he is served with the notice under 
Sections 9 and 10 of the Act and is 
awarded compensation in his capacity 
as tenant by land acquisition officer, it 
will not necessarily go. to show that he 
is a tenant of the land on the date when 
the notification under Section 4 of the 
Act is issued, (Paras 5, 4, 7) 


(C) Civil P. C. (1908), O. 41, R. 25 
e- Remand under. 


A suit should not be remanded fo 
the trial Court for enabling the plain- 
tiff to fill up the lacuna his case. 

(Para 8} 


(D) Land Acquisition Act (1894), 
Section 6 — Acquisition of land incor 
porated in Town Planning Scheme — 

-Ref:— Bombay Town Planning Act 
7 of 1955), Ss, 81-84). 


Under Sections 81 and 84 of the 
Bombay Town Planning Act it is open to 
the Govermnent to acquire land which 
is incorporated in the proposed town 
planning Scheme if the said land is ac- 
quired for a purpose other than the 
purpose for which it was included in 
the town planning scheme, Thus, the 
purpose for which the land is needed 
for the purpose of town 
scheme also could be considered to be 
a public purpose within the meaning of 
Land Acquisition Act. Merely because 
arcane i cach Ts NPE hr 
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the land is included in the town plan- 
ning scheme it cannot be said that it 
cannot be acquired under the Land Ac- 
quisition Act. (Para 9) 


Cases Referred: Chronological Paras 


(1971) AIR 1971 Gui 46 (V 58), 
Doongarsee and Sons v, State of 
Gujarat 10 

(1970) 11 Guj LR 95 = ILR (1969) 

Guji 757, Valji Mulji Soneji v. 
State of Gujarat 10 

(1969) AIR 1969 SC 634 (V 56) = 
10 Guj LR 879, State of Guja- 
rat v. Shantilal Mangaldas 9 

(1969) 10 Guj LR 503 = ILR (1969) 

Guj 597, Ashokkumar Gordhan-~ 
bhai v. State of Gujarat 3. 5 

(1968) ATR 1968 SC 1223 (V 55) = 
1968-3 -SCR 207, Ambalal 
Purshottam v, Ahmedabad Muni- 
cipal Corpn. 7,9 


V. S. Parikh, for Appellant G. T. 
Nanavaty, Asstt. Govt. Pleader, for Res- 
pondents. 


DAVE, J.:— This appeal is directed 
against the judgment and decree of the 
learned Civil oer Senior Division, 
the plaintiffs sult with 
costs. 

2. The facts giving rise to this 
appeal briefly stated are as under:— 


The land bearing survey number 13 
belonging to one Bai Kashi, widow of 
Nandlal Dalpatram situated in village 
Dani Limda beyond the municipal limits 
of the Ahmedabad city was acquired for 
the purpose of slums clearance under a 
notification, Ex. 26, published on 2-1- 
1958 in the Government Gazette under 
Section 4 of the Land Acquisition Act. 
The present plaintiff who asserted to be 
a lessee of about 3150 sq. yds. of land 
out of total area of 7502 sq. yds, com- 
prised in the said survey number 13, was 
served with a notice, under Sections 9 
and 10 of the Act. The plaintiff appear- 
ed before the special land acquisition 
officer and submitted that as he was a 
lessee of the land under acquisition and 
as he was not served with a notice under 
Section 4 of the Act individually, the 
notification under Section 6 of the Act 
was ultra vires and therefore, the land 
acquisition officer cannot proceed with 
the acquisition proceedings. Subject to 
his objections, however, the land acquisi- 
tion officer awarded compensation to the 
owner as well as to the present plaintiff 
in certain proportion mentioned in the 
award. The present plaintiff. therefore, 
filed a suit for a declaration that the land 
acquisition proceedings were illegal and 
ultra vires and that his interest was not 
affected as no notice under Section 4 of 
the Act was individually served on him. 
This suit ultimately came to be register- 
ed as jurisdiction suit No. 53 of 1957 and 
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was heard and decided by the learned 
Civil Judge. Senior Division, Narol. The © 
State of Gujarat and the special land 
acquisition officer who were impleaded as 
‘defendants filed a written statement at 
Ex. 18 and denied various averments 
made by the plaintiff in his suit They 
denied that the plaintiff was in occupa~ 
tion of 3150 sq. yds. out of survey number 


13 and. that he had any interest ie : 


They also denied ‘that. the plaintiff 
in Coenen. of ae lan 
the date the notification publis 
under S. 4 of a. Act. They therefore pat 
tended that the inquiry held under Sec- 
tion 5-A was quite legal and that the 
ponneton isšued under Sections 4 and 
6 of the Act were valid 
d was acquired for the purpose of 
slums clearance scheme, From:the plead- 
ings of the parties, the learned Judge 
framed issues at Ex 57 wherein issue 


No. 1-was whether the notifications issued. 


under Ss. 4 and 6 of, the Land Acqui- 
sition Act are illegal and ultra vires. The 
learned Judge gave his finding on all the 
issues against the plaintiff. He parti- 
cularly negatived the contention that the 


notifications under Sections 4 and 6° of 


the Act were illegal and ultra vires, He 


-Against the said jude 
ment and decree: of the trial court, the 
original plaintiff has preferred the pre- 
sent appeal to this. court, 


3. Mr. V. S. Parikh, learned Advo~ 
cate for the appellant-plaintiff has raised 
several questions of law before us, ‘He 
ae ip age that this court has already 
held in the case reported in (1969) 10 
Gui LR 503 that in view of the. rules 
framed under ‘the Land Acquisition Act, 
it was mandatory for the Government to 


» issue a notice individually on all persons - 


interested in the land. under Section 4 of 
the Act and as no notice was individually 
served on the present plaintiff, the notifi- 
cation published under Section 6 of the 
Act was ultra vires. He therefore, urged 
that in view of the decision of this court. 
-it cannot now be urged by the Govern- 
ment that the notification was intra vires. 
Secondly, he urged that the land acquisi- 
tlon officer had already accepted the 
status of the plaintiff as a tenant of the 
land and had awarded compensation to 
him accordingly. It was not, therefore, 
open to the ent to urge that the 
plaintiff was not a tenant of the suit land 
on the date of the notification. Lastly, 
he urged that the land under acquisition 
was included in the proposed town plann- 
ing scheme and therefore, it cannot be 
acquired by the Government for the pur- 
pose of slums clearance eme, 


4, It may be noted at the outset 
that the State had clearly controverted 
the pleg of the plaintiff that he was a 
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as a lessee e 23 : 


in law as the. 


‘fit may be rem 


ALR 


lessee of the sult Iand on the date, 
of the notification under Section 4 of the 
Act’ Barring 


) certain 
portion of the land bearing survey num-~ 
ber 13 as a lessee on the date of the 
notification as alleged by him. On the 
contrary, the extract of -village form 7, 
7-A and 12 with regard to the survey 
number 13 of Dani Limda which is pro- 
duced at Ex. 24/1 shows that one Baf 
Kashi wife of Nandlal Dalpatram was . 
ithe Kabjedar of the suit land. In the 
sam ah ce ee a 

widow o; av a 
shown as mortgagee. The rights of the 
present plaintiff have’ not been shown in 
this column of ‘other rights’. Apparent- 
ly, therefore. the plaintiff did not seem 
to -possess any right in the land as noted 
in the Government a The say .of 
the - plaintiff, however, is that he had 
taken an oral lease from Bai Kashi prior 
to the issue of notification sometime in 
1956. The plaintiff has been unable to 
show by leading any satisfactory evidence 
in support of his say that he was in oc- 
cupation of the land in 1956 as per the 


oral lease granted in his favour by Baf ` 


Kashi. It may be noted that some huts 


`- and a lime-kiln were found on the land in 


question when notice under Sectlons 9 
and 10 was issued on the claimant. This 
shows that the Jand was converted te 
non-agricultural use. The claimant, how- 
ever, has not produced any document to 


. show when N. A. permission was obtained 


by him. If the claimant had produced 
N. A. permission that would clearly have 
shown the exact period when he entered 
into possession of the land,. His omission 
to do so raises a strong suspicion that he . 
must not be in possession of the land as. 
a lessee on the. date when the notification 
under Section 4 was published, Besides, 

embered that the notice 
was served on Bai Kashi who was oc- 
cupant of the land. In response to that 
notice, Bai. Kashi did not raise any ob- 
fection about the acquisition of the land 
nor did Bai Kashi inform the land acqui- 
sition officer that the present plaintiff 
‘was in possession of some portion of the 
land on the date of the notification as a 
lessee. This circumstance also negatives 
the plea of the plaintiff that he was a 
tenant of the land in 1956 that is prior 
to the -date of the notification under 
Section 4 of the Act. When the 
fact of the plaintiff being a lessee 
of -the land was controverted by 
the defendants specifically, it was incum- 
bent on the plaintiff to prove that he was 
a lessee of the land by leading unimpea- 
chable and reliable evidence; No docu- 
mentary evidence has been produced by 
the plaintiff in support of his case, The 
plaintiff has also not examined either 
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Bai Kashi or her relatives in- support of 
his case that the land was leased out to 
him for a particular period. Realising 
this diffculty, Mr. Parikh urged that the 
very fact that the notice was issued on 
the plaintiff under Sections 9.and 10 of 
the Land Acquisition, Act by the land 
acquisition officer would. clearly indicate 
that he must be a tenant of the land. He 
urged that if he was not ac as @ 
tenant of the land, there was no question 
of awarding any compensation to him in 
his capacity as a tenant of the land. He, 
therefore, urged that when the land 
acquisition officer had already accepted 
him as a tenant and on that basis had 
awarded compensation to him. it was not 
open to the State now to urge that the 
plaintiff was not a tenant on the date of 


the notification. We are unable to agree © 


with the submissions made by Mr. Parikh. 
It may be noted that even if the plaintiff 
may not be. a lessee of the land on the 
date when the notification under Section 4 
was published, he may be inducted upon 
‘the land after the notification was issued 
and finding that he was in actual posses- 


sion of the land. the land acquisition off- - 


cer may have thought fit to issue a notice 
on him under Sections 9 and 10 of the 
Act while determining the compensation 
of the land. But merely because he was 
served with the notice under ` Sec- 
tions 9 and 10 of the Act it would not 
necessarily go to show that he was a ten- 
ant of the land on the date when the 
notification under Section 4 of the Act 
was issued. Ex. 21 is the notice, dated 
2nd July 1961 served on the present 
plaintiff, It merely says that he should 
appear before the land acquisition officer 
and prove his right as a lessee or any 
other right or interest which he may be 
having in the land on or before 19th July 

1961. This notice does not indicate that 
the land acquisition officer had accepted 
the plaintiff to be a tenant.of the land on 
the date of the said notification. As stat- 
ed earlier, the -notification under Sec. 4 
of the Act was: published- in the Govern- 
ment gazette on 2nd January 1958 while 
the notice in question was issued on 2nd 
July 1961. Therefore. nothing turns on 
this notice which would in any way 
favour the plaintiff in support of his case 
that the was in possession of the land on 
the date of the notification, as a lessee 
thereof. In our opinion. therefore. the 
plaintiff has failed to establish that he 
was a tenant of the land on or before 
2nd January 1958, 


5. Mr. Parikh, however. PEE 
that-if he had no interest in the land on 
the date of the notification he would not 
be entitled to receive any compensation 

under the Act and the very fact that he 
was awarded compensation by the land 


acquisition officer, would go in his favour: 
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[Prs. 45] Guj. 183 
In support of his contention that he was 


it is established by the plaintiff that he 
was in actual possession of the land, on of 
before the date of the notification publish- 
ed under Sec. 4 of the Act, it was not in- 
cumbent on the land acquisition officer 
to serve him with a notice individually 
as contemplated in the rules framed by 
Government. in that behalf. Mr. 
to the case of Ashok- 
rdhanbhai v. State of Gujarat, 
(1969) 10 Guj LR 503 wherein it was ob- 
served that— 


“The icine Advocate General 
however, contended that none of. the pro- 
visions of the Act requires: any such 
notice being given and the rule even if 
it implies any such notice, cannot provide 
anything that conflicts with the poe 


of the Act. He pointed out that Sec: 
Hon 4 only lays down that:— 
. “Whenever it appears to the appro- 


priate Government that land in any loca~ 
lity is needed or is likely to be needed 
for any public purpose or for a company, 
a notification to that effect shall be 
published in the official gazette .........” 


The Section 5-A itself under which 
the right to file objections is claimed even 
does not lay down that any individual 
notice should be given to all pérsons in- 
terested, It only reads: - 


“Any person interested in any land 
which has.been notified under Section 4, 
sub-section (1) y. 
thirty days after the issue of the notifica- 
tion, object to the acquisition of the land 
or of any land in the locality. as the case 
may e”, . 


The learned Advocate General had 
bowever to concede that the wordings of 
the rule are capable of being construed 
by necessary implication as providing for 
such individual notice. But~he argued 
that such a construction should not be 


- placed as it would go beyond the scope 


of Section 4(1) and would conflict with 
the provisions of Section 4 and Sec, 5-A. 
He further argued that there is no statu- 
tory obligation cast by the Act and. no 
such statutory obligation be read by so 
construing the rule. Section 4 notifica- 
tion is published only at the exploratory 
stage and in many cases it would cast 
great burdén on the Government to serve 
on all persons interested. as large tracts 
of land may only be indicated by locality 
as likely to be needed for acquisition. 
Therefore the court should not put such 
a burden. by placing the construction 
canvassed for on behalf of the petitioners. 


We are not impressed by this submis- 
sion of the learned Advocate General. It 
is true that neither Section 4(1) nor Sec- 
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‘tion 5-A provides for any such personal 
notice but the State Government itself 
under the powers vested under Section 55 
of the Act has framed rules for the guid- 
ance of the officers in- dealing with ob- 
dections lodged under Section 5-A and 
rule No. 1 itself contemplated the giving 
of- such a notice. ......ccccceeee But we are 
satisfied that the rule making authority 
have intended and such an intention can 
be culléd out by necessary implication 
that personal notice be given to persons 
interested. We are placing this interpre- 
tation under a -conviction that the rule 
making authority: could ‘not have intend- 
ed that if Section 4(1) does not provide 
for giving of personal notice. no such 
personal -notice: should be given 


We may observe, here that so iat as this. 


case is concerned thè predecessor-in-title 
of the prHuonet: Lalbhai was in actual 
occupation of the land and fee the- ré~ 
cord of right would also show him to be 
the occupant of the said land”. 


With respect. we are in complete agree- 
ment with the principle enunciated there- 
in. In our opinion, therefore, the learned 
Judge below was not right in holding 
_ that it was not necessary to serve all the 
persons interested in the. land, with tha 
notice individually. : 


6. But the pertinent gudon 
which arises for our consideration in this 
appeal is—whether the plaintiff in fact 
. has proved that he- was in possession of 
the land on the date of the notification 
under Section 4 of the Act, In our 
opinion, as stated earlier, the plaintiff has 
miserably failed to show that he was in 
occupation of the land at the relevant 
time, Barring the bare word of the ‘plain- 
tiff, there is nothing to show that he was 
in fact in actual 
on the date of the notification. In our 
opinion. therefore, the plaintiff would not 
be entitled to be served individually if in 
fact. he was not in possession of the land 
on the date of notification under Sec. 4 
of the Act.. 


T. Mr. Parikh, however, urged 
that under the scheme.of the Land Acqui- 
sition Act. unless the plaintiff was a ten- 
ant of the land on the date of the noti« 
fication issued under Section 4 of the Act, 
he would not be entitled to receive com- 
pensation. He urged that the land acqui- 
sition officer had accepted: the plaintiff 
as a tenant of the lend and on that basis 
had awarded him compensation. He, 
therefore, urged that it should be taken 
for granted that the plaintiff was in fact 
a tenant of the land on the date of the 
notification and that’ ‘he was in actual 
possession thereof at the relevant time. 
We are unable to agree with him. It may 
happen that the plaintiff may have been 
-  fnducted on the land after the notifica- 

_ tion under Section 4 was published. In 
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that case also, It Is not unlikely that in 
view of the fact that the plaintiff was 
found in actual possession of the land. at 
the time the amount of compensation was 
to be determined, a notice may have been 
served on him under Sections 9 and 10 
of the Act. But merely’ because a notice 
under Sections 9 and 10 of the Act was 
served on the plaintiff. that would not 
necessarily relate back to the date of the 
publication of the notification under Sec-} 
tion 4 of the Act. In this connection, it 
will be worthwhile to refer to certain ob- 
servations made by the ‘Supreme Court 
in the case of Purshottam v: 
Ahmedabad Municipal Corpn., AIR 1968 
SC 1223. wherein it was observed that— 


` “Where after the notification under 
Section 4. the owner of the land was per- 
mitted to construct structures on the land 


„on condition . that the owner will not 


claim compensation for those structures, 
the lessees of these. structures, who were 
not upon the land at the date of notifica- 
tion under Section 4, acquire prima facle 
no interest in the, land, and hence on: 
failure of the authorities. to serve them 


notice under Section 9(3), the acquisition 


pro gs do not become invalid. Even 
assuming that: they acquire by virtue of 
their respective tenancies. any. interest 


‘in the lands their remedy lies in ap- 


Proaching the Land Acquisition Autho- 


Titles for claiming apportionment of com- 
pensation”. ` 


Mr. Parikh urged that this ruling would 
go to show that if he was inducted on the 
land after publication of the notification 
under Section 4, prima facie, he would 
not acquire any interest in the land as 
observed by the Supreme Court and 
therefore he would not be entitled to re- 
ceive any compensation. ` He, however, 
urged that the land acquisition’ oep had 
accepted him ag a tenant and in. fact, 
awarded compensation to him. He, there- 
fore. urged that it should be taken for 
granted that he was a tenant of the land 
on the date of the notification under Sec- 


` tion 4 of the Act. Weare unable to agree 


with him. As observed by the Supreme 
Court in this very case referred to ear- 
lier, that even assuming that the plain- 
tiff having acquired tenancy rights sub- 
sequent to the date of the notification 
under Section 4 of the Act acquired in- 
terest in the land. his remedy Hes in ap- 
preaching the land acquisition authorities 
for claiming apportionment of compensa- 
tion. Thus. merely because the plaintiff 
was awarded compensation by the land’ 
acquisition officer. it cannot necessarily 
be inferred that he was in occupation of 
the land as a lessee on the date of the 
notification under Section 4 of the Act. 
In our opinion, as the plaintiff has failed 
to prove that he was in occupation of the 
land as a’ tenant on the date of the noti- 
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fication under S, 4 of the Act, his conten- 
tion that the notification under Ss. 4 and 6 
of the Act without a notice being served 
on him individually. Porr illegal and 
ultra vires cannot be 


8. Mr. Parikh next urged that 
there was no specific issue in the trial 
court about the plaintiff being in posses- 
sion of the land as a lessee on the date 
of the notification issued under Section 4 
of the Act and in the absence of any 
specific issue on the point, the plaintiff 
did not think it necessary to lead evi- 
dence in this behalf. He, therefore, 
urged that in the interest of justice. the 
suit should be remanded to the trial court 
in order to enable the plaintiff to lead 
proper evidence in support of his say 
that he was in fact in possession of the 
land as a lessee at the relevant time. We 
do not agree. It is true that there was 
no specific issue on the point but issue 
No. 1 would certainly include the conten= 
tion which bas been raised by the plain- 
tiff in support of his say that the noti« 
fication issued under Section 6 of the 
Act was illegal and ultra vires as no in+ 
dividual notice was served on the plain- 
tiff, If the plaintiff had acquired any in- 
terest in the land on the date of the noe 
fication issued under Section 4. as a 
lessee. it was incumbent on him to lead 
necessary evidence in this behalf and to 
establish his case. If the plaintiff has 
not done so. he has to thank himself. We 
see no good reason why the suit should 
be remanded to the trial court for enabl- 
ing the plaintiff to fill up the lacuna in 
his case. We, therefore. reject the sub= 
missions made by Mr. Parikh that the 
suit should be remanded to the trial 
court. 


9. Mr. Parikh next urged that as the 
acquired land was situated in the pro- 
posed town planning scheme. it cannot 
subsequently be acquired by the Govern-~ 
ment under the Land Acquisition Act. He 
therefore, submitted that the land acqui- 
sition proceedings were yee 8 and were 
not binding on the plaintiff. Parikh 
has been unable to substantiate vhs say by 
reference to any specific Section in the 
Town Plainning Act or in the Land 
Acquisition Act or by reference to any 
case-law on the point. On the contrary, 
if we refer to Ss. 81 and 84 of the Bom- 
bay Town Planning Act, 1954 it will be 
clear that it is open to the Government 
to acquire land which Is incorporated in 
the proposed town planning: scheme if 
the sai d is acquired for a purpose 
other than the purpose for which it was 
included in the town planning scheme, 
Section 81 of the Town Planning Acf 
says— : 

“81. Land needed for the purpose of 


a town planning scheme or development 
plan shall be deemed to be land needed 


rd 
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for a publie purpose within the meaning 
of the Land Acquisition Act. 1894”, 
Thus. the purpose for which the land is 
needed for the purpose of town planning 
scheme also could be considered to be a 
public purpose within the meaning of the 
Land Acquisition Act, 1894. Sec. 84(1) 
says— 

“84 (1) If at any ‘time the State Goy- 
ernment is of opinion that any land in- 
eluded in a town p g scheme is 
needed for a public purpose other than 
that for which it is included in the 
scheme, it may make a declaration to that 
effect in the official gazette in the manner 
provided in Section 6 of the Land Acqui~ 
sition: Act, 1894. The declaration so 
published. shall, notwithstanding any- 
thing contained in the said Act, be deemed 
to be a declaration duly made under the 
gaid section”. 

Thus the provisions of Section 84(1) 


- clearly go to show that it is within the 


competence of the State Government to 
acquire land for purpose other than 
the purpose for which it was included in 
the town p g scheme. This section 
clearly negatives the contention of Mr. 
Parikh that once the land was included in 
the town planning scheme. it cannot b 
acquired under the Land Acquisition Act. 
In the instant case, the plaintiff has not 
stated a word in his deposition in court 
that the land was included in the pro- 
posed town planning scheme. There is 
no evidence showing that the proposed 
town pl scheme had in fact come 
into force. There is no evidence to show 
for what purpose. the land bearing sur- 
vey number 13 was included in the pro- 
posed town planning scheme as stated by 


~ the plaintiff. However, Mr. Parikh con- 


ceded that it was not included for the 
purpose of slums clearance. In the in~ 
stant case, the land has been acquired 


by the _ Government for the pur: 
pose slums earance. 
fore, even for the ve 


assuming 
of argument that land bearing sur- 
vey number 13 was included in the town 
planning scheme, if the purpose for which 
the suit land is now acquired by the 
Government is different from that for 
which it was included in the town plan~ 
ning scheme, under Section 84 of the 
Act. it would be within the competence 
of the State Government to acquire it 
under the Land Acquisition Act. There 
is, therefore, no merit in the submission 
made by Mr. Parikh that once the land 
was placed in the proposed town planning 


- scheme. the same cannot be acquired now 


under the Land Acquisition Act. In this 
connection. it will be worthwhile to refer 
to the observations of the Supreme Court 
in the case of State of Guiarat v. Shanti- 
Jal Mangaldas, 10 Gui LR 879 = (ATR 
1969 SC 634), wherein, it was observed 


— 
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“Section 84 only contemplates 
special class of cases in which the land 
whith is included in a town planning 
scheme is needed by the State Govern- 
ment for a public purpose other than 
that for which it is ‘included -in _ the 
scheme. In such a case, the State Gov- 
ernment may make a declaration to that 
effect and the provisions of the Land 
- Acquisition Act, 1894, as modified by the 
schedule apply. We are not concerned 
in this case with any such notification 
issued by the Government, nor has it any. 
relevance to the question in issue”, 

It was further observed— 


“Land required for any of the pur- 


be acquired otherwise 
Act for it is a settled rule of interpreta- 
tion of statutes. that when power is given 
under a statute to do'a certain hing im a 
certain way, the. thing. must be done in 
that way or not at all”, 


Relying on these observations, Mr. Parikh 
urged that once the land was placed in 
the proposed town planning scheme. it 
has to be acquired only under the Town 
Planning Act and it cannot be acquired 
under the Land Acquisition Act. As stat- 
ed earlier, if the land wasto be acquired 
for the same purpose for which it was 
placed in the town scheme, then 
Mr. Parikh would be right in contending 
that the land has to be acquired under 
the Town Planning Act, But if the land 
has to be acquired for the purpose other 
the purpose for which it was in- 
cluded in the town planning scheme, 
there is no bar in the Act which would 
prevent the State ‘Government from 
acquiring the land under the Land Acqui- 
sition Act. In such a case, Section 84 
‘would come into play and as observed by 
the Supreme Court in the case of 10 Guf 
LR 879 = (AIR 1969 SC 634) (supra), 
' the State Government may make a dec- 
laration to this effect and the provisions 
.of the Land Acquisition Act, 1894 as con= 
tained in Section 84-‘apply. In the case 
of AIR 1968 SC 1223, referred to earlier, 
A wan observed by me Supreme Court 


“In any. case, the power of the appro- 
priate Government under Section 4 of the 
Land Acquisition Act to notify land need- 
ed or likely tobe need for a public pur- 
pose Js not subject to the restriction that 
when the public purpose is of the muni- 
cipality. the municipality has attempted 
to purchase . the roe by private treaty 


a 


scheme of the ita Acquisition Act is 
that whenever the land is needed for a 
public purpose, the Government may re= 
gort to the machinery provided under the 
Act for acquiring the land. Where the 
public purpose is the purpose of a Local 
authority and the provisions of the Land 


‘that attempt. The- 
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Acquisition Acf are put In force for 
acquiring land at the cost of any fund 
controlled or managed by a local autho- 
rity, Section 50 of the Land Acquisition 
at provides mar the aah ae ae 
ent to -su cquisition © e 
oa from such Find” > 
In our opinion, therefore, Mr, Parikh is 
not right in contending that because -the 
land in question was placed in the town 
planning scheme, it should be acquired 
only under fhe Town Planning Act and 
not under the Land Acquisition Act. As 
already observed, if the purpose for 
which the land is acquired under the 
Land Acquisition Act is different from the 
purpose for which it was placed in the 
town p g scheme, the State Govern- 
ment is not prevented from acquiring th 
same, -. 


10. Lastly, Mr. Parikh urged that 
‘acquisition proceedings were 
vitiated because there was great. delay be- 
tween the date of publication of the noti- 
fication wider Section 4 and the date of 
notification under Section 6 of the Act. 
In support of his contention. he referred 
to the case of Valii Mulii Soneji v. State 
of Gujarat, (1970) 11 Guj LR 95. wherein 
it was observed that:— 


» “Considerable prejudice is lkely to 


be caused to the owner of the land if 


_ there is unreasonable delay between the 


s 


_ notification is made. 


‘to the impli 


publication of Section 4 notification and 
the making of declaration under Sec, 6. 
During the whole of the period, he would 
have only a a ownership or en- 
joyment of. his property. If land he 
could notimprove itor build upon it: ifa 
house, he could not rebuild or repair it, 
however urgent the necessity of doing so, 
might be, without the strong probability of 
getting return for the money so laid 
out, if the Government ultimately took 
over the land. He would.also not be able 
to earn maximum return from the: pro- 
perty by letting it out profitably for it is 
elementary that few good tenants can be 
found if they apprehend that they might 
be liable to be turned out in course of 
time. Moreover. since compensation is to 
be’ determined with reference to the date 
of publication of Section 4 notification. 
the land owner would stand to lose if 
unreasonable delay in issuing Section 6 
These circumstances 
clearly and inevitably point to the con- 
clusion that the legislature.could never. 


‘have intended that the declaration under 


Section 6 may be made at any time. even 
after the expiration of an indefinite or 
unreasonable length of time after the 
issue of Section 4. notification. The ex- 
ercise of the power to make a declaration 
under Section 6 after an indefinite or un= 
reasonable length of time would clearly 
be unreasonable and must, therefore, lead 
cation that the notification 
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under Section 6 must be issued within 
zearnable time after Section 4 notifica- 
on”, 


With respect. we are in complete agree- 
ment with the observations made therein. 
In that case, there was a delay of nearly 
5 years between the issue of notification 
under Section 4 and issue of notification 
under Section 6. It was therefore rightly 
held in that case that there was unrea- 
sonable delay which vitiated the dcquisi- 
tion proceedings. In the instant case, 
there is hardly delay of 15 months. The 
notification under Section 4 was publish- 
ed in the Government: gazette on 2nd 
January 1958 while the notification under 
Section 6 was published on 5th March 
2959. By no stretch of imagination. it 
can therefore be said that there was in- 
ordinate or unreasonable delay in issuing 
the “notification under Section 6 of the 
‘Act after the notification under Section 4 
was published.: In our opinion, therefore, 
the observations made in the case refer- 
_ ted to above would not be applicable in 
the instant case, Mr. Parikh also refer- 
red to the observations of this court in 
the case of Doongarsee and Sons v. State 
of Gujarat, AIR 1971 Guj 46 wherein 
also. the same principle was laid down. 
In that case also. there was delay of 
nearly 5 years between issuance of noti- 
fication under Section 4 and that under 
Section 6 of the Act. The ratio of that 
case also would not govern the facts of 
the instant case. There is, therefore, no 
substance in the submission made by Mr. 
Parikh that the land acquisition proceed- 
ings were vitiated on account of the delay. 
in issuance of the nottfication under Sec 
tion 6 of the Act. 


{ 11. In the result the appeal fails 
‘and is dismissed. So far as the costs of 
this appeal are concerned, it would be 
fust and proper if each party is ordered 
to bear its own costs in view of the fact 
that even though the appeal fails. the 
appellant has succeeded on a point which 
was decided against him by the lower 
court, His appeal has been rejected on 


a point other than what was - decided - 


by the lower court. 


i 12. At this stage, Mr. Parikh re- 
guests for maintaining status-quo for a 
sata of six weeks in order to enable 

to file an application for obtaining a 
certificate to file an appeal to the 
Supreme Court. We, therefore. order 
that status-quo be maintained for a period 


of six weeks from today. The referer ìs 


directed not to take possession of the land 
claimant till 


from the expiration of six 
weeks, , = 
Appeal dismissed. 
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M/s, Ambee India Pvt, Ltd. and an- 
other, Appellants v. Rao Raja Hamirsinhfi 
Dolatsinhii and entice Respondents. 

L Patent Appeals Nos. 26 of 1968 
and 58 of 1970. D/- 23-9-1971 against deci- 
sion of A. D. Desai, J. in Second Appeals ` 
Nos. 428 and 569 of 1966. l 


strued in favour of grantee — (X-Ref:—~ 
Bombay Merged Territories and Areas 
(Jagirs Abolition) Act (39 of 1954), Ss. 2(1) 
(vi), 10) — (X-Ref:— Bombay Land Re- 
venue Code (5 of 1879). S. 69). 


: _ The operative portion of a grant by 


-a Sovereign ruler stated that some villages 


were given to his brother by way of gift 
for maintenance. To make the’ whole 
gift complete it was further added that 
all kind of income arising from the 
villages of whatever kind was to be en- 
joyed by the brother and his heirs from 
generation to generation. The only re« 
servation which was made by sove~ 
reign ruler was in the last clause by in- 
dicating that he was creating a non= 
jurisdictional estate by reserving to him 
all sovereign powers of issuing all sove~ 
Teign orders, taxation (Dan) and civil 
and criminal furisdiction. The grantee 
was before the grant paid a pay of Rupees 
aa which was discontinued after the 
gran 


Held, such a sovereign grant of pro- 
prietary interest in the soil where there 
is no reservation of the sub-soil rights 
by the sovereign operates as an absolute 
or complete grant of all rights in the soil 
Hon of Des I in Seona Appesis Nos. 

on of De . in Second An os. 
428 and 569 of 1966, Affirmed. 
= (Paras 3. 7) 


It is true that the expression Jivarak’ 
has been used which means maintenance, 


. but it is equally certain that the grant is 


not only a lifetime grant to the brother 
or one creating a life interest only. The 
present jagir is not.a Jiwai Jagir as such 
which would fall in the definition of Sec- 
tion 2(1) (ix). The purpose could not cut 
down the operative terms of grant itself 
which expressly state that the grant was 
to operate as a full- gift. {Paras 2, 6) 


. The operative part plainly expresses 
the sovereign intention not only to make 
a complete transfer by way of a gift of 
the entire proprietary interest in the soil 
of the. two villages but the grant was 
Plainly expressed to cover even right to 
all kinds of revenue whatsoever, which 
would include the royalty from the mine- 
Tals. Therefore. the intention being ob- 


vious, a fair and liberal interpretation 
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must be given to enable it to take com- 
plete effect. There is no reservation as 
to the royalty from the minerals and 
therefore, the operative part must take 


full effect. Whatever may be the con- 


sideration of this gift a sovereign’s gift 
must be construed in favour of the 
grantee for the honour of the sovereign. 
- This is not a case where a sovereign was 


grant was not merely out of solicitations 
by way of any charity. law dis- 
cussed. i (Paras 4, 5) 


Every grant thas to be construed on 
its own terms. If the grant on its own 
terms is a full grant which is to operate 
as a gift passing proprietary interest in 


the soil to the grantee giving him all 


rights of revenue of whatever descrip- 
tion, without any reservation, the grant 
is clearly an absolute grant which cannot 
be sought to be cut down by any kind of 
Implication by inferring that this was a 
limited tenure which was to come to an 
end. (Para 6) 


Though the grant: was to hold good 
from generation to generation’ so long as 
the grantee continues to : serve with 
Shyam Dharma that was not however, a 
reservation clause at all. Every sovereign 
when he makes a grant which is to hold 
good not. for the lifetime but in per- 
petuity from generation to generation 
‘would always expect that the grantees 
or their heirs continue to serve the State 
with Shyam Dharma. (Para 7} 


Every sovereign .when ‘he creates 
such non-jurisdictional estate would al- 
ways reserve sovereign rights of issuing 
commands, power of taxation and his civil 
‘and criminal jurisdiction. That however 
cannot derogate from the full proprietary 
grant as far as a non~-jurisdictional estate 
is concerned, which is conveyed to the 
grantee, - (Para 7) 
Cases Referred: Chronological. Paras 
(1971) ATR 1971 SC 1569 (V 58)= 

Sei eN 35. State of F 
atyanand Saraswati . 5 
asi) ATR ‘i971 SC 1645 (V 58)= : 
1971 UJ (SC) 15, State of Guja~ : 
` Tat v. Ranfitsinhil 3 
(1967) ATR 1967 SC 346 (V 54)= 
- 1960-3 SCR 521, Darbar Vadia 
a ae of Saurashtra (Now 


ay) 
agen AIR 1967 sc 1081 (Vv ae 
.1967-1 SCR 373, Raia 
State of Uttar Pradesh i ` $3 
(1966) AIR 1966 SC 1509 (V 53)= i 
> 1966-3 SCR . 412, Navindra- 
chandra v. Gujarat Revenue 
Tribunal 
(1965) Spl. Civil Appin. No, 404 of 
1961, D/- 22-4-1965 (Guj 
(1964) AIR 1964 SC 918 (V 51)= 
(1962) Supp (2) SCR 686, Lodna 


A. L Pvt. Ltd: v, Hamirsinhii (J. B. Mehta J.) 


- -the decree of the learned 


ALR. 
Colliery Co. (1920) Ltd. v. Bhola 


rai AIR 1963 SC 264 (V 50) 
1963-1 SCR 173, State of Andhra 
Pradesh v. Balarami Reddy 5 

(1957) AIR 1957 SC 286 (V 44)= l 
1956 SCR 889, Rajinder: Chand >- 
v. Mst. Sukhi : 4 

(1955) AIR 1955 SC 298 (V 42)= 
1955 SCR 1311, Collector of 

v. Nusserwanii : g 


~ Bombay 
(1925) AIR “i925 Bom 12 (V 12)= 


26 Bom LR 847, Secy. of State : 
for India v. Shantaram * ki 
0921) AIR 1921 PC 1 (V 8) = 48. 
Ind App 56, Secy. of State for k 
India v. Srinivasacharlar 5 
1919) AIR 1919 PC 17 (V 6) = 46 
Ind App 158, Raghunath Roy 
Marwari v. Raja of Jheria 3 
(1916) AIR -1916 PC 191 (V 3) = ` 
44 Ind App -46, Shashi Bhusan 
Misra v. Jyoti Prasad Singh Deo 3 
(1914) 1914-1 ‘Ch’ 438 = 109 LT 
648. Mitchell v, Mosley 
(1910) 37 Ind App ee =s a Bom `- 
rn 495 (PC). Hari Narain Singh 
Chakra 


riram varti 3 
(1859) 12 Moo PC 473 ='14 ER ; 

991, Lord y. Sydney City j 

Coa 4 


i A. No. 26 of 1968: 
Mehta, for Appellant; N. R. 
G. N: Desai, Govt, 


; A. B. 
On (for No. 1) and 


Pleader (for No: 2), for Respondents. 
L. P. A. No, 58 of 1970:— 


G. N. Deini. Govt. Pleader, for Apa 


pellant N. R. Oza (for No. 1) and A = 
Mehta and È C, Desai (for No. Ka 
ee 


B. MEHTA, J.:—-The first appeal 

Is aka by the lessee original defendan 
No. 2. while the gecond appeal is filed by 
the State. original defendant No. 1. The 
plaintiff-respondent in both the casés is 
the Jagirdar of the concerned sult village, 
The learned Single Judge had confirmed 
nt Judge, 

the trial Judge 


who.had differed from 


. and had allowed the plaintiff's claim fon- 
_ recovery of possession of the suit mine 


and for an injunction. The entire con 
troversy has centered round the interpre« 
tation of the Parvana, Ex. 89, under which 
the plaintiff was by the then ruler of tha 
Idar State granted two vilages Techava 
and Achral on March 11, 1948. The 
Bombay Merged Territories and Area 


. (Jagirs Abolition) Act. 1953, came into 


force on August 1, 1954 and it applied to 
this merged territory. because meanwhile 
from 1949 Idar State merged in the Stata 
of Bombay. There is no dispute that 
under the provisions of this Act the com< 
petent authority had declared this Jagir 
of the plaintiff to be a proprietary Jagir. 
The apes had negotiated lease of 
Clay mines in the Jagir Techava 


k 
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but thereafter defendant No, 2 got an 
order of lease on August 8, 1961 in his 
favour from the State of Gujarat and ex- 
ecuted a lease on October 11. 1961 in 
favour of the State in respect of the suit 
China Clay mines. As defendant No. 1, 
therefore, violated the terms of the agree- 
ment of lease which was first entered into 
with the plaintiff. and the plaintiff’s title 
was denied, the plaintiff terminated the 
Jease of defendant No. 2 by a notice and 
filed the present suit. That is why both 
the defendants have taken the plea that 
the mineral rights belonged to the State 
and not to the plaintiff. This question 
can only be resolved by the true inter- 
pretation of the Parvana, Ex, 89. The 
eforesaid Parvana, Ex. 89, is in the 
following terms:— 
“Parvana (Order) No. 14, 


Maharaja Dhiraji Shri Maharatfaii 
Himatsinghii Saheb Bahadur Samsthan 
Idar Hamirsinhji — By Hazur Order No. 
2356/- 25-2-1948. 


I have given you by way of gift for 
maintenance (Jivarak) the two villages 
Techava and Achral. You may enjoy 
from generation to generation income of 
the suit villages accruing every year in- 
cluding — Padya Pan Sudh — ie. all 
income right from the smallest thing to 
everything. And you shall continue to 
serve the State with “Shyam Dharma”. 


The jurisdiction of the Darbar was to 
continue for these two villages in respect 
of issuing commands or orders (Aan) 
taxation (Dan) and civil and 
Jurisdiction. 

Dated 11th March cae 
tsinghif 


Maharaja. Paes Idar.” 


2. At the outset it is obvious that 
tbis is a grant directly by a sovereign 
ruler to his brother. Ex. 97 shows that 
this plaintiff. brother of the ruler. was at 
that time getting Rs. 200/- as pay and the 
pay was discontinued after the present 
grant which was made on March 11, 1948. 
While translating the aforesaid grant. the 
expression ‘Padya Pan’ has been translat- 
ed not as fallen leaves but in its proper 
context in conveyancing by using the 
second meaning which is referred to in 
Bhagvat Go. Mandal a dictionary of words 
and phrases in Gujarati at page 5278. The 
second meaning is “Najivi Chijthi Man- 
dine Sarva Utpana”. 


Therefore. in the conveyancing context 
the aforesaid term would mean that all 
income which accrued every year from 
the two villages including that from the 
smallest thing and covering everything, 
was in terms granted. It is true 
that the expression ‘Jivarak’ has béen 
used which means maintenance but it is 
equally certain that the grant is not a 
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lifetime grant only to the plaintiff or 
one creating a life interest only. The 
purpose may be of maintenance but the 
operative portion of the grant in terms 
states at the outset that both the villages 
were given to the plaintiff by way of sift. 
To make the whole gift complete, it was 
further added that all kinds of income 
arising from the villages of whatever kind 
was to be enjoyed by the plaintiff and 
his heirs from generation to generation. 
The only reservation which was made by 
the sovereign ruler was in the last clause 
by indicating that he was creating a non- 
jurisdictional estate by reserving to him 
all sovereign powers of issuing. all sove- 
reign orders. taxation and civil and cri- 
minal jurisdiction. Therefore. reserva- 
tion makes it amply clear that a full non- 
jurisdictional estate was conferred on the 
plaintiff. The grant was not merely of 
the annual produce of the soil of these 
two villages but of the soil itself. The 
grant was not of any lesser interest by 
carving out something but a complete 
grant conferring full proprietorship in 
the soil of the two villages by in terms 
stating that it was a gift from the sove- 
reign. There was no reservation as re- 
gards any kind of revenue which was to 
accrue from the villages. whether agri- 
cultural or other revenue from the trees, 
minerals or anything which was capable 
of yielding such a recurring annual in- 
come. but all income of whatever des- 
cription was in terms granted. In the face 
of such a categorical sovereign grant, 
where not only the proprietorship of the 
village soil is transferred but where by 
express words income of all kind is trans- 
ferred to the plaintiff. there can hardly 
be any doubt in the present case that the 
sovereign did not intend to pass full 
ownership to the plaintiff in the soil of 
heed two villages, including, sub-soil 


3. There is ample authority that 
such a sovereign grant of proprietary 
interest in the soil where there is no re- 
servation of the sub-soil rights by the 
sovereign operates as an absolute or 
complete grant of all rights in the soil 
including the rights to minerals. In Secy. 
of State for India v. Shantaram, AIR 1925 
Bom 12, a Division Bench consisting of 
Shah Ag. C. J. and Fawcet, J. in terms 
held at page 15 even in the context of 
any Inam grant that it is not absolutely, 
necessary that express words referring to 

es and minerals must be used. Their 
Lordships pointed out that in this Presi- 
dency generally, the words indicative of 
Tights to mines and minerals were—iala, 
taru, trina. pashana, nidhi, nikshepa. They 
were ordinarily used for indicating that 
all rights in the soil were conveyed. 
Their Lordships, however, held that the 
absence of such words did not necessari- 
ly indicate that such right was reserved 
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to the crown. The grant in question was 
of the village itself without any reserva- 
tion to the Government of any kind of 
right and. therefore, it was held to be a 
complete grant including the right to 
mines and minerals in the land. Their 
‘Lordships distinguished the line of deci- 


sions of the Privy Council where the. 


grants were not from the sovereign but 
-from the Jamindar who was the owner 
of the soil and who created a tenure or a 
lease by creating a new estate, reserving 
‘reversion to himself. in which case in 
the absence of express words the right to 
mines and minerals could not be_held to 
have passed to the lessee .or alienee of 
the tenure land. This was because rever- 
sion was reserved to the Jamindar. Fur- 


v. Rata of Jheria, ATR 1919 PC 17 at 
page -19 were approved, as under:-— 


. “Because at the present day a con 
veyance in fee simple leaves nothing in 
the grantor. it-does not follow that a lease 
in perpetuity here has any such result 
oeat er ai vhe The law of this country does 
undoubtedly allow of a lease in perpetuity 
EET A man who, .being owner of 
land grants a lease in perpetuity carves 
a subordinate interest out of his own, 
and does not annihilate his own interest. 
This result is to be inferred by the use 
of the word ‘lease’, which implies an in- 

terest still remaining in the grantor’. 
On that basis their Lordships of the Divi- 
sion Bench made out a distinction be- 
tween a conveyance and a lease and, 
therefore, the case being of a convey- 
ance, the grant was held to be a complete 
grant of the village. Fawcett, J. at 
page 17 even while trying to construe 
the grant strictly in favour of the Crown 
held that the deed should be construed 


on its true meaning. It was pointed out 


that the document did not of itself indi- 
cate. at any fate clearly. that it was 
merely intended that the grantees should 
have the benefit of a certain amount of 
produce, as ey indicated by certain ex- 
pressions used in the grants in the various 
cases before the Privy Council. In the 
view of the matter, such a proprietary 
grant without any reservation. even in 
the absence of. the words was held 
to-be an absolute grant. This decision is 
approved by their Lordships in Navin- 
chandra v. Gujarat Revenue Tribunal, 
ATR 1966 SC 1509, at page 1514, by point- 
ing out that a grant of Inam lands on 

their true construction can even include 
the right to mines and mineral products 
as laid down in the aforesaid decision. 
In Spl. Civil Appln, No. 404 of 1961 
decided on 22-4-1965 (Gui) the Division 
Bench consisting of Shelat, C. J. (as he 
then was) and Bhagwati, J. (as he then 
was) in terms construed the maintenance 
grant of a village as an absolute grant 
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of the soil even when there was a restric- 
tion on the power of alienation. It was 
held to be a grant of soil where pro- 
prietary interest was transferred without 
any reservation. This decision has been 
confirmed by their Lordships in the State 
of Gujarat v. Ranfitsinhji, AIR 1971 SC 
1645. Their Lordships in terms pointed 
out that the restriction on the power of 


‘alienation did not limit the absolute ‘title 


of the grantee in the lands and: in things 
attached thereto. The grantee was, there- 
fore, absolute owner of the tak trees 
which were not reserved by. the State. 
Such a Jagirdar had absolute rights to 
the land and, therefore, to whatever grew 
on the land. The underlying principle of 
these decisions has been clearly explain~ 
ed in Raja Anand v. State of Uttar 
Pradesh, AIR 1967. SC 1081 at p. 1087. It 
is true that the grant in that case as per 
the Sanad in ‘question was of the lands 
comprised in the Mahal of Agori and 
everything appertaining thereto ‘and, 
therefore, as a matter of construction the 
grant was held to be not only of the land 
but also of everything beneath or within 
the Jand. Their Lordships, ‘however, 
pointed out by relying on the Halsbury’s 
Laws of England, 3rd Edn. Vol. 26 p. 325 
that prima facie the owner of.a surface 
of the land js entitled ex ie to every- 
thing beneath the land and in the ab- 
sence of any reservation in 4 the gran# 
minerals necessarily pass with the rights 


to the surface. In other words. a trans-- 


fer of the right to the surface conveys 
right to the minerals underneath unless 
there is an express or implied reserva- 
tion in the grant. Their Lordships also 
followed the decision of Court of Appeal 
in Mitchell v. Mosley, 1914-1 Ch 438 at 
p. 450. where it was held to be 
a settled principle that a contract to sell 
or grant a lease of land would generally 
include mines, quarries. and minérals 
beneath or within it: Their Lordships 
pointed out that when the Sanad was ex- 
ecuted in favour of the Raja. the Gov- 
ernment made over land with all its 
capabilities to the Raja and merely im- 
posed on him a fixed sum of revenue in 
lieu of all the rights the Government had 
as a proprietor of the soil. When neither 
of the parties knew undiscovered mine~ 
rals underneath the land and the idea of 
reservation never entered their minds, it 
could not be held that there was any im- 
plied reservation in the grant. Nor can 
afterwards a distinction be drawn be- 
tween the apes rights that may exist 
on the land for the purpose of qualifying 
the original grant and importing into it 


-what neither party could have imagined. 


Their ‘Lordships also pointed out that the 
Bengal Zamindars were always held to 
own the rights to the sub-soil minerals 
Decause they were the proprietors of the 
soil, Even the Regulation VII of 1793 
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recognised these Zamindars to be the pro- 
prietors of the soil. Their Lordships also 
pointed out at page 1089 the settled legal 
position after the decision in Hari Narain 
Singh v. Sriram Chakravarti, (1910) 37 
Ind App 186 (PC) and in Shashi Bhusan 
Misra v. Jyoti Prasad Singh Deo, AIR 
1916 PC 191 that when a grant is made 
by a Zamindar of a tenure at a fixed 
rent, although the tenure may be per- 
manent. heritable and transferable. mine~ 
rals would not be held to have formed 
part of the grant in the absence of -ex~- 
press evidence to that effect. Therefore, 
6o far as the grant from the sovereign 
was concerned, if it was a proprietary 


grant of the soil as per the settled prin- . 


‘ciples of interpretation it was held that 
such a grant of soll always carried the 
rights to sub-soil unless there was a re- 
servation made by the sovereign, That 
principles could not apply to persons 
getting a limited tenure from the Zamin- 
dar where even though they get perman~ 
ent heritable and transferable rights. they 
did not derive sub-soil rights, because 
when new estate was carved out, the full 
proprietary interest did not pass to the 
- tenire holder and the sub-soil rights were 
held to be reserved by the Zamindar in 
absence of an express inclusion of those 
sub-soil rights. In Lodha Colliery Co. v. 
` Bhola Nath, AIR 1964 SC 918, their Lord- 
ships in terms held that the principle of 
law as stated in Hari Narain Singh’s case, 
as aforesaid, and later confirmed in seve~ 
ral decisions by the Privy Council includ~ 
ing Shashi Bhusan case did not apply 
when the plaintiffs predecessor held the 
land from the Government itself and not 
on a subordinate tenure from the Zamin~ 
‘dar, These decisions. therefore, amply 
make it clear that where the grant is not 
a subordinate tenure from the Zamindar 
but from the sovereign himself the grant 
of proprietary interest in the soil in ab~ 
sence of any reservation would always 
convey the sub-soil rights. In such a case 
‘there is no case of carving out a subordi~ 
nate interest or a subordinate tenure 
where any question of reservation could 
arise. The sovereign having purported to 
grant full rights in the soil and having 
not made any reservation to himself the 
sh of the soil passes even the sub-soil 
ts. 


4. Both Mr. Desai and Mr. Mehta 
vehemently argued that the presumption 
which is made seeks to e an implica- 
tion without any express words and this 
course could never be adopted while con- 
struing sovereign grants. In Collector of 
Bombay v. Nusserwanfi, AIR 1955 SC 
298 at p. 307 their Lordships pointed out 
that there was no real conflict between 
the two propositions thata Crown grant 
should be construed in favour of the 
Crown and against the grantee and that 
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it makes no difference whether grantor 
was the Crown or subject as in each case 
the grant must be construed on: the plain 


` language of the deed. The former pro- 


position was in the nature of a rule of 
substantive law and its scope was that 
whereas a transferee from a subject 
acquires, unless contrary appears, all the 
tights which the transferor has in the 
property as enacted in Section 8 of the 
‘Transfer of Property Act. a grantee from 
the Crown gets only what is granted by 
the deed and nothing passes by implica~ 
tion. Their Lordships however clarified 
that when the grant is embodied in a 
deed, the question ultimately reduces it~ 
self to a-determination of what was grant- 
ed thereunder, and, therefore. when the 
intention of the grantor is to be ascer~ 
tained from the words of the document 
because the same words cannot be sus 
ceptible of two different meanings, ib 
could make no difference whether they. 
occurred in the grant by the Crown or 
by the subject, Their Lordships approv~ 
ed observations of Sir John Coleridge in 
Lord v. Sydney City Commrs., (1859) 12 
Moo PC 473 at pp. 496-497, where it was 
held without differing from the old autho-~ 
rity in respect of the Crown grants that 
upon `a question of the meaning of the 
fwords, the same rules of common sense 
and justice must apply. whether the sub~ 
Yect-matter of construction be a grant 
from the Crown. or from a subject; it 
kwas always a question of intention, to be 
collected from the language used with 
reference to the surrounding circum- 
stances. Therefore. it was held that if 
the words used in a grant by a subject 
would be effective to pass an interest, 
then those words must equally be effec- 
tive to pass the same interest when they 
occur -in a Crown grant. This decision 
only lays down that while interpreting 
the Crown grant the substantive rule of 
law would not be Section 8 of the T, P, 
Act under which all rights which the 
transferor had in the property would 
pass unless he made a reservation but a 
simple rule that the grantee would keep 
only what is granted by the deed and 
mothing passes by implication, Their 
‘Lordships, however, were careful to add 
that while construing the terms of the 
grant the words would not be susceptible 
of two different meanings and, therefore, 
7? in a grant by a subject. the words 
would pass an interest, they would 
be equally effective to pass the same in- 
terest in a Crown grant. Therefore. if a 
subject’s proprietary grant would be 
effective on its plain tenor to pass in- 
terest sub-soil rights in the absence of 
a specific reservation, the same words 
conveying proprietary interest would -pass 
an absolute right or complete right in 
the soil including sub-soil rights even in 
the Crown grant when we try to inter- 
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pret the terms of the Crown grant on the 
aforesaid settled principle. we are not 
trying to imply anything and, therefore, 
this decision could never be pressed in 
service peas the appellants. In Rajinder 
Chand v. Sukhi, AIR 1957 SC 286 
at p. 292, tir Lordships approved the 
rules of construction laid down in 
para 670 at p. 315 of Halsbury’s Laws of 
’ England, Vol. VIL Section 12 (Simond’s 
Edition). Their Lordships did not state 
all the exceptions which were mentioned 
in the same para 670. Their Lordships 
had to construe the Sanad to find out 
whether it was a grant primarily of land 
revenue or 
tng the right to all pine trees. Their 
Lordships pointed out ‘that it wag well 
settled that the ordinary rule applicable 


to grants by-a subject did not apply to ` 


grants made by the sovereign suber 
and grants made by the sovereign are. to 
be construed most favourably for the 
sovereign. erring to the exceptions 
their Lordships pointed out that if the 
intention was obvious, a fair and liberal 
interpretation must be given to the grant 
to enable it to take effect and the opera- 
tive. part, if plainly expressed. might take 
effect notwithstanding qualifications in the 
recitals. In cases where the grant is for 
valuable consideration, it is construed in 
favour of the grantee, for the honour of 
the sovereign; and where two construc- 
tions were possible, one valid and the 
other void, that which was valid ought to 
be. preferred for the honour of re sove- 
reign ought to be more regarded than the 
sovereign’s profit. In the present case 
even if all these principles were applied 
they do not propound any different prin- 
ciple. The case is clearly falling in the 
exception where: the intention is obvious 
to ieee a full. gift of the entire two 
villages by creating a complete non- 
jurisdictional estate. The only reserva~ 
tion- was that the sovereign jurisdictional 
powers of passing sovereign orders, taxa- 
tion, civil and criminal jurisdiction were 
only reserved to the ruler and otherwise 
tt was a complete grant which was in 
terms stated to operate by way of a gift. 
iwe was further clarified that the produce 
which was granted to the plaintiff -was 
the produce: of whatever kind which 
would arise. from the lands of these two 
_|villages. That clause could. therefore, 
clearly cover all kinds of revenue which 
would arise including the revenue by way 
of royalty from the minerals. There- 
fore. the operative part in the present 
case plainly express the sovereign inten- 
tion not only to make a complete trans- 
fer by way of a gift of the entire pro- 
prietary interest in the soil of the two 
villages but the grant was plainly ex- 
pressed to cover even right to all kinds 
of revenue whatsoever. which would in- 
clude the royalty from the minerals. 


or of other royal rights includ- , 


Hamirsinhii (J. B, Mehta J.) ALR. 


Therefore, the intention being obvious, a 
fair and liberal interpretation must be 


_ given to enable it to take complete effect. 


There is no reservation as to the royalty 
from the minerals and. therefore, the 
operative part which is plainly expressed 
must take full effect. Even the other 
exception must clearly apply if we keep 
in mind that the sovereign was making 
a complete gift. Whatever may‘ be the 
consideration of this gift, a sovereign’s 
_ Bift must be construed in favour of the 
grantee for. the honour of the sovereign. 
is not a case where a sovereign was 
carving out only a limited tenure, reserv- 
ing something to himself and the grant 
was not merely out of solicitations by 
way of any charity. The grantee was his}, 
own brother who was even before the 
grant paid a pay of Rs. 200/- and which 
had admittedly ceased after the grant. 
As pointed out in the aforesaid passage] - 
of Halsbury’s Laws of England, there is 
a-further exception as under:— = 


_ “The grant will also be construed in 
favour of the subject where it is expres- 
sed to be made, not at the solicitation of 
the latter, but (as is frequently the case) | 
‘ex speciali gratia, certs scientia, et maro 
motu regis’. 


This exception would be clearly attracted 
to such a case where the sovereign wasj` 
making this special to own 
brother with the intention to make a 
complete gift of the proprietary estate 
of these two villages without reserving 
anything in himself so that the grantee 
could get complete non-furisdictional 
estate. In such a case if we were to cut 
down the import of the sovereign gift, it 
would: be against all the settled prindi- 
ples without paying regard to. the honour 
of the sovereign. Therefore. the afore- 
said principles of construction ‘could not 
advance the case of the appellanta in the 
present case. 


5. The appellants next vehent 
ly relied upon the decision of the Privy 
Council in Secy. of State for India v. 
Srinivas Chariar, AIR 1921 PC 1, Sir 
Lawrence Jenkins at page 2 in terms held 
that the grant in that case was ofa 
village in Inam and the rules of English 
law as to real property in England would 
afford no guidance as to what passed. 
Such a grant may be no more than an 
assignment of revenue, and even where 
it is or includes a grant of land, what 
interest in the land passed must depend 
on the language of the instrument and 
the circumstances of each case, There 
is nothing here to suggest that the origi- 
nal grant contained words sometimes 
employed in Indian documents. where it 
is the intention that the Inam grant of a 
village should create such an interest in 
land as would vest the minerals in the 
grantee. Nor does the language suggest 
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that any further benefit to the grantee 
was contemplated or intended than such 
as might be derived from the ordinary 
use of the land for the purpose of culti- 
vation, It was nota complete transfer for 


value of all that was in the grantor; the 
interest bestowed was merely ~ some 
carved out of his larger interest which 
still remained in him as a reversion: the 
grantor was the ruling power, the grantee 
a Brahman whose assiduous prayers were 


engaged (sic); a jodi was reserved and | 
the purpose of the grant was to ensure ` 


the subsistence of the grantee by the ap- 
propriation to his use of the produce of 
the seasons each year. It was, therefore, 
held that it did not accord with the 
scheme of such a grant that any person 
taking under it should have the power to 
consume its subject-matter quarry- 
ing operations, even if an interest in land 


was created. This decision is clearly on` 


the facts of that case where the grant of 
the Inam was not a full grant and it had 
carved out something out of his larger 
interest which still remained in him as a 
reversion. ` Therefore, in that context 
such a grant of the Inam was not held to 
convey the mineral rights. Even the 
next decision in the State of Andhra 
. Pradesh v. Balarami Reddy. ATR 1963 SC 
264 (265) follows the aforesaid decision 

Srinivasachariar and could hardly help 
the appellant. Even in that case their 
Lordships pointed out at page 267 that a 
case of such Inam grant should be dis- 
tinguished from the grants to Zamindars 
which were held to be proprietary grants. 
Such grant did not carry the sub-soil 
rights to minerals because the grantee 
was not the proprietor and full grant 
was not made to him but the reversjon 
was retained by the grantor. It is this 
decision which is followed even in the 
latest decision in State of Mysore v. 
Swamy Satyanand Saraswati, AIR 1971 
SC 1569. at p. 1574. That was also not 
.a Crown grant conveying proprietary in~ 
‘terest in the soll. The Nizam had given 
the grant to one Navab Salarjung and 
it was this Navab who had created the 
lease in question. Therefore, their Lord- 
ships at page 1574 applied those princi- 
ples which their Lordships of the Privy 
Council had evolved in the context of 
Zamindars who had proprietary interest 
in the soil and who created a subordinate 
interest. In a cases their Lordships 
held that so far as the sub-soil rights 
were concerned. they could only pass ‘to 
the grantor, if they were conferred as 
such by the grant or if it could be infer- 
red from the grant that sub-soll rights 
were also included therein. Their Lord- 
ships also pointed out that what was to 
be considéred in each case was the pur- 
pose for which the lands were leased or 
an interest created therein with all the 
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clauses which throw any light on the 
question as to whether the grantor pyr- 
ported to include his rights to the sub= 
soil in the grant when there was no ex- 
press mention of it. If the lease shows 
that the purpose of the grant was to allow 
the user of thé surface only it would be 


thing wrong to presume that sub-soil rights 


were also covered thereby. The Patta 
in that case amply demonstrated that 
what was in contemplation of the parties 
at the time of the grant in 1930 was the 
cultivation thereof or grazing cattle 
thereon. The grantor was even car 

to reserve the right to fruit-bearing trees, 
It would be a strange construction to hold 
that although the grantor expressly ex- 
cluded such trees from his grant, he must 
be taken to have parted with his sub- 
soil rights by implication. Therefore, 
these decisions which are in.the light 
such limited grant of tenures which do 
not convey proprietary interest in th 
soil, express words would be necessary 
for passing sub-soil rights. These deci- 
sions could not apply to the present cas 
where the grant is not from the Zamin- 
dar creating any subordinate tenure or a 
lease interest reserving something f 
him but is a proprietary sovereign grant, 
granting Kig kinds of revenue. from these 
lands and making no reservation what- 
ever in that connection. 


6. Mr. Desai senais relied 
upon the decision in Darbar Vadia v, 
State of Saurashtra (Now Bombay). AIR 
1967 SC 346 at p. 348.. Their Lordships 
bad interpreted the terms of the ‘Kapal- 
Giras in question where the grant was 
made to a cadet of the family which enured . 
for-his benefit as long as he remained the 
cadet. In that context their Lordshing 
held that the expression “given as 
Bhayat” did not indicate the purpose for 
which the grant was made but described 
the nature of the tenure. The granğ 
stated in express terms that it was given 
as Bhayat for permanent enjoyment as 
Kapal-Giras, which meant that the grant 
was to a cadet ag an appanage and con- 
tinued from generation to generation as 
long as any of the descendants of the 
grantee was alive. But if the grantee 
ceased to be the younger branch and be- 
came the heir apparent by reason of the 
rule of primogeniture or ceased to be a 
cadet or Bhayat for any reason whatso- 
ever. then the grant must come to an 
end, From this Mr. Desai tried to argue 


*that this was also a case of the tenure 


because it was a Jivarak grant for main- 
tenance given to a cadet. The grant was 
to: continue in the Cadet’s family from 
generation to generation so long as they 
serve the State with Shyam Dharma. 
Therefore, this was also a tenure. This 
construction could hardly help Mr. Desai 
for the simple reason that every grant] - 
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has to be construed on its own terms. If 
the grant on its own terms is a full grant 


giving him all. rights of revenue of what- 
ever description without any reservation, 
the grant is clearly an ‘absolute grant 
which cannot be-sought to be cut down 
by any kind of implication by inferring 
that this was a limited tenure which was 
to: come to an 
gift and being complete and absolute 


grant. it must be given its full effect. Mr. , 
Desai also relied upon the. definition of © 


the egies “agir’ in Section 2(1) (vi) which 
fs in the widest terms. It means grant 
by. or recognition as a grant by. the rul- 
ing authority for the .time being before 
the merger, of a village, a group of villa- 
ges or a portion of a village. whether 
. such grant is of the soil or an assign- 


ment of land revenue, or both. and in-. 


cludes villages groups -or portions of 
villages, (a) held in the merged terri- 


tories or merged areas on tenure com-. 


monly known as Jiwal Jagir ...........8 or 
en tenure known by any similar name. 
It is cuneate to conceive how this defini- 
tion helps Mr, Desai. The term “jagir 
jis of the widest connotation. 
certain known tenures like 
which is specified in Section 2(1) (vi) (a). 
there is specific inclusion because the 
tenure is a known tenure. In other cases 


substantive definition of Jagir is wide’ 


enough to cover grant or its recognition 
as grant ruling authority - before 
‘merger of a village or a portion of 
a village irrespective of the 
whether the grant is of the soil 
or an assignment of land revenue 
or both. The present jagir is aot a Jiwal 
Jagir as such which would fall in the 
definition of Section 2(1) (ix), which is 
held by the holder thereof for the pur~ 
pose of his maintenance. Even though 
‘Jivarak’ was used to indicate that the 
grant was contemplated for the -purpose 
of maintenance of the plaintiff so far as 
his descendants are concerned, it was not 
a Jiwai Jagir at all. The grant was a 
complete grant which was to avail to the 
plaintiff and his heirs from ganeration to 
generation. Therefore, the purpose which 
is recited in the grant ‘could never cut 
down the operative terms of the grant it- 
‘self which expressly state that -the grant 
‘in question was to operate as a full gift. 


7. Finally, both Mr. Desai and Mr. 
Mehta tried to 
question on its plain terms as not con- 
veying full rights in the soil, They em= 
phasise first the terms Jivarak by stating 
‘(that it was only a maintenance grant, 
which aspect we have already dealt with. 
They further emphasise the fact that this 
was a mere gift or a grant without any 
value. Jt is hardly material when 
present grant in terms makes it 
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The grant was a full. 


fact’ 


construe the grant in’ 


ALR 


that the intention of the sovereign was 
to make a full gift’ of the two villages. 
for sovereign’s honour, whether it was 










ever a reservation clause at 
sovereign when he makes a grant which 
is to hold good not for the Hfetime but 
in perpetuity from generation to genera- 
tion would always expect that the gran- 


in the soil itself including. sub-soil rights. 
ly, the reservation clause as regards! 
the sovereign jurisdiction was sought to 


jurisdiction. That 


only a kind of revenue from this non- 
agricultural use of this land. The sove- 
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reign’s tax statutes would however al- 
ways be applicable. Section 10 of the 
Act in terms makes it clear that nothing 
in this Act or any other law for the time 
_ being in force, shall be deemed to ape 
the rights of any jagirdar su 

the appointed date to mines or inaral 
products in a jagir village -granted or 
reco under any` contract, grant or 
lew for the time being in force or by 


custom or usage. Even when the Jagir-. 


dar is made occupant under the Act, Sec~ 
tion 89 of the 
Code in terms reserved right of the Gov- 
ernment to mines and mineral products, 
only subject to the proviso that nothing 

be deemed to affect subsisting rights 
of the occupant in such mines and mine- 
rals. Therefore, both the. statutory pro~ 
visions make it clear that the declaration 
of the State 
Code is subject to these rights of this oc~ 
cupant in the mineral rights because of 
his proprietorship of the soil That how- 


ever does not affect the taxation power: 


of the State. if any. Therefore, no ground 
whatever has been made put which would 
justify any interference in this appeal as 
the learned Single Judge rightly con- 
strued Ex. 89 as an absolute or full grant 
of the soil of the two villages to the 
plaintiff, which ne y carried sub- 
soil rights to the minerals. In that view 
of the matter, these appeals must fail 
and must be dismissed with costs. 
Appeals dismissed, 
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Jagannath: L. Hence and another. 
ea v. Manilal Nathalal, Respond- 


Second Appeal No. 494 of 1965, D/- 
12-7-1971 against order of V. M., -Mehta, 
Asst. J., Jamnagar in Civil Appeal No, 
1155 of 1964. 


(A) Bombay Rents, Hotel and Lodg- 

ing House Rates Control Act (57 of 1947), 

S. 13(1) (c) — Eviction of tenant on 
ground of unlawful subletting. 

: (Para 3) 


(B) T. P. Act, S. 108 — ‘Transaction 
whether a lease or licence. (Para 3) 


(A+B) Though the fact of exclusive 
possession is not conclusive on the ques- 
tion whether a transaction is a lease or a 
licence, it is a fact of importance and 
raises a presumption that the transaction 
was a lease unless it is rebutted by show- 
ing that it was a mere licence. (Para 3) 


_ J, P, Joshi with N. V. Karlekar, for 
Appellants; Suresh A, Shah for I. M. 
Nanavati, for Respondent. 
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JUDGMENT:— The only question 
that arises in this appeal is, whether the 
appellant No. 1 has sublet, transferred or 
assigned his interest in the suit premises 
to appellant No. 2 unlawfully and, there- 
fore, liable to be evicted? The question 
arises in the following circumstances, 


2. The appellant No. 1 was a ten- 
ant of a portion of the residential house 
known as ‘Krishna-Nivas’ situated in 
Limda lane belonging to the respondent- 
plaintiff in the city of Jamnagar and it 
consisted of two blocks for which he had 
agreed to pay a monthly rent of Rs. 70/- 
ony The appellant No. 1 is a partner 


consisting of five partners and having its 
offices at Bombay, Bhavnagar, Otha, 
Veravar, Gandhi-dham, Kandla and Por- 
bandar. The appellant No. 1 was look- 
ing after the office at Jamnagar and he 
was required to go to the office at Bom- 
bay in about the month of July, 1963. 
Therefore, he shifted to o Bene. with ‘his 
family consisting of wife and five. 
children out of an one was a college 
going son and other four were school 
going children. The appellant No. 1 oc- 
cupied the block of his son-in-law at 
Bombay for which he was paying the rent 
in person. After his stay for about a 
period of five months in Bombay. he was 
required to go to Gandhidham, where the 
aforesaid firm has its office. Before leav- 
ing for Bombay he placed appellant No. 2 
in the possession of the suit premises. 
The respondent-plaintiff having come to 


‘know that appellant has inducted some 


tenant on the premises and as he was in 
bona fide and reasonable requirement of 
the suit premises.for his personal use, he 
filed a suit in the Court of Joint Civil 
Judge (Junior Division) -at Jamnagar, 
being Civil Suit No. 464 of 1963 for the 
possession of the suit premises joining 
both the appellants as parties. to the suit 
as defendants. The appellants who were 
defendants before the trial Judge filed 
their written statement .contending, inter 
alia, that the appellant No. 1 had gone 
to Bombay temporarily for his business 
purposes and that appellant No. 2 who 
happened to be his nephew has been put 
in possession of the suit house and busi- 
ness at Jamnagar for purposes of looking 
thereafter, The appellants also denied 
that the respondent-plaintiff required the 
suit premises bona fide and reasonably 
for his personal use; and that by passing 
a decree, they would be put to a greater 
hardship. The appellants-defendants fur- 
ther denied that any unlawful subletting, 
transfer or assignment in the suit pre- 
mises has been made by the appellant 
No. 1 in favour of appellant No. 2. On 
these pleadings. the learned trial Judge 
raised issues and except the issue of sub- 
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letting he found in favour of the appel- 
lants&. the issue of subletting the 
learned trial Judge found from the facts 
after appreciation of evidence of both the 
appellants and certain admitted positions 
therein that the appellant No. 1 had 
illegally transferred the suit property by 
subletting to the appellant No. 2. The 
learned Judge, therefore. granted a decree 
for eviction of the suit premises and 
granted vacant possession thereof as 
prayed for by the respondent-plaintiff. 
Being aggrieved with the judgment and 
decree of the learned trial Judge the ap- 
pellants went in appeal before the Assis~ 
tant Judge, Jamnagar by their Regular 
Civil Appeal No. 155 of 1964. The learn- 
ed Assistant Judge also after considera- 
tion of the evidence in details. found 
against the appellants and held that the 
appellant No, 1 had illegally transferred 
the suit premises by subletting the same 
to the appellant No. 2 and, therefore, 
affirmed the judgmerit and decree of the 
learned Civil Judge and dismissed the 
appeal. The appellants, therefore. being 
aggrieved with the said judgment and 
decree of the learned Assistant Judge, 
. Jamnagar, have approached this Court 
by way of second appeal. 


3. At the time of hearing of this 
appeal, Mr. J. P. Joshi the learned advo~ 
cate, appearing on behalf of the appel- 
lants has taken me through the evidence 
of appellants Nos. 1 and 2 as well as the 
evidence of the respondent-plaintiff and 
submitted that the learned Assistant 
Judge was clearly in error in affirming 
the judgment of the learned Civil Judge 
(J. D.) Inasmuch as, there was no inten- 
tion on the part of the appellant No. 1 of 
settling in Bombay or. at Gandhidham 
permanently with no intention to return 
to Jamnagar and the exclusive possession 
of the suit premises was not handed over 
to appellant No. 2 by the appellant No. 1. 
It was, therefore, urged that considering 
the circumstances, which have been 
brought out in the evidence of the appel~ 
lants-defendants Nos. 1 and 2, it has been 
established that the appellant No. 1 had 
not abandoned his intention to return to 
Jamnagar, but it was on account of the 
exigencies of the business of his firm that 
he was required to go to Bombay or to 
Gandhidham temporarily. It was fur- 
ther urged by Mr. Joshi that the appel- 
‘lant No. 1 had left his son by name 
Kishor who was aged 26 years and was 
studying in College in charge of the goods 
and articles left on the suit premises; and 
that appellant No. 2 was put in posses- 
sion thereof for purposes of taking care 
of the same and, therefore, this is a case 
of licence by appellant No. 1 in favour of 
appellant No. 2 and for all intents and 
purposes this is not a case of sub-lease. 
It was. therefore. urged that reading the 
evidence of both the parties by both the 
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Courts below was completely erroneous 
and, therefore, this Court should inter« 
fere with the findings of the learned As- 
sistant Judge. On behalf of the res- 
pondent-plaintiff it was urged by Mr.. 
Suresh A. Shah the learned advocate that 
this is the concurrent finding of fact and 
it has been done after careful apprecia- 
tion of the evidence from the facts. which 
have been either established by evidence 
or which have been admitted by the par- 
ties and, therefore, this Court has no 
jurisdiction to interfere with the said 
findings. In my opinion, the contention 
of Mr. Shah for the respondent-plaintiff 
is well founded. Apart from the concur- 
rent findings, I have also tried to satisfy 
myself, whether the findings made by 
both the Courts below are justified. It 
has been found by both the Courts that 
the appellant No. 1 shifted to Bombay 
with his family and, therefore, his school 
going children were admitted in the 
Schools at Bombay. . Though within a 
period of five months, the appellant No. 1 
was required to go to Gandhidham, there 
is no evidence on the record adduced by 
appellant No. 1 or appellant No. 2 to show 
that the appellant No. 1 had an intention 
to return to Jamnagar, and that this going 
either to Bombay or to Gandhidham was 
for a short period with a specified -pur- 
pose. The case of the appellant No. £ 
was, that the appellant No. 2 was en~ 
trusted with the work of looking after the 
business at Jamnagar as well as the goods 
and articles that were left behind by the 
appellant No. 1 in the suit premises, and 
this was found by both the Courts below, 
according to Mr. Shah, as not established. 
Mr. Joshi the learned advocate for the 
appellants has made a grievance that the 
appreciation of the case of the appellant 
No. 1 was not proper by both the Courts 
below. In my opinion, the real question 
is. whether the act of putting appellant 
No, 2 in possession of the suit premises 
was really a transaction of lease or by. 
way of leave and licence is to be gather- 
ed from the conduct and circumstances 
of the parties, established in the evidence. 
No doubt, the fact of exclusive possession 
is not conclusive on the question to be 
determined, whether the transaction is a 
lease or a licence, but ‘it is always a fact 
of importance, which the Court has’ to 
take into consideration and. prima facie 
raises a presumption that the transaction 
was a transaction of lease, unless that 
position is rebutted by cogent and reli- 
able evidence by the tenant to show that 
the transaction intended was merely a 
licence. In my opinion, the learned 
Assistant Judge was right in affirming the 
finding of the learned trial Judge that the 
transaction was a transaction of a lease 
between appellant No. 1 and appellant No, 
2, inasmuch as, the appellant No. 1 had 


shifted to Bombay with his family and 
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that his son Kishor who continued to stay 
in Jamnagar had also left the suit pre- 
mises in exclusive possession of the ap- 
pellant No, 2. as it has been found by 
both the Courts below that Kishor was 
staying with one of his friends. The 
learned Assistant Judge was right in find- 
ing that the explanation of the appellant 
No. 2 that Kishor had gone to stay with 
his friend on account of the harassment 
by the landlord is an afterthought and not 
proved because no effective steps had 
been taken by either appellant No. 1 or 
appellant No. 2 against the respondent- 
landlord for the alleged acts of harass- 
ment. On the contrary. the evidence of 
the appellant No. 1 shows that his son 
Kishor went to stay with one of his 
friends because it was convenient for 
him for purposes of his _ studies. 
One more fact which has been con- 
sidered to be significant by both the 
Courts below is. an admission of appel- 
lant No. 2 that he was paying an amount 
of Rs. 100/- to Rs. 150/- every month to 
Kishor. The first explanation of appel- 
lant No. 2 in this connection was that 
this amount was being debited to the ac- 
count of appellant No. 1, but thereafter 
he denied the story and has deposed that 
a debit was made in the Khata in the 
books of accounts in the office at Jamna- 
gar. Both the courts below were right 
in finding that as the best evidence of 
the relevant entries from the books of 
accounts of the office at Jamnagar were 
not placed on record, an adverse infer- 
ence should be drawn against the appel- 
lants Nos. 1 and 2 and it must be held 
that this amount was paid by way of rent 
to the appellant No. 1. The learned As- 
sistant Judge was further right in find- 
ing that there was no statisfactory evi- 
dence to show how and why the appellant 
No. 2 was placed in the charge of busi- 
nes of M/s, P. L. Pandya and Co. to look 
after at Jamnagar office. The appellant 


No. 1. though in the written statement . 


contended that the appellant No. 2 was 
required by him to look after the busi- 
ness of Jamnagar, the evidence of both 
the appellants Nos. 1 and 2 shows that 
appellant No. 2 has joined the firm of 
M/s. P. L, Pandya and Co. in June, 1963, 
and there was no regular appointment 
order, nor any material placed on the 
record either’ by the appellant No, 1 or 
by the appellant No. 2 to show that he 
was required by one of the partners of 
the firm to take over the charge of the 


office at Jamnagar. The admission of - 


appellant No. 2 that he had left his ser- 
vice at Bhilai permanently and that his 
coming over to Jamnagar. in absence of 
satisfactory evidence to show how he 
joined the office at Jamnagar and on 
what terms, were considered for pur- 
poses of inference that he was not placed 
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in charge of Jamnagar office by appellant 
No. 1. In my opinion, therefore, the ad- 
mission of appellant No. 1 that he shifted 
along with his family to Bombay, and that 
his children were admitted in the 
Schools there; the absence of satisfactory 
evidence to show. how and on what terms 
the appellant No. 2’ joined the firm of 
M/s. P. L. Pandya and Co. and took over 
the charge of Jamnagar, if at all he had; 
and the admission of appellant No. 2 
about the monthly payment of Rs, 100/- 
to Rs. 150/- to Kishor without producing 
the best evidence to show the nature of 
payments as debited to the accounts of 
appellant No. 1, and the fact of Kishor 
living with one of his friends though he 
was capable enough to look after the 
goodg and articles of his father, are suffi- 
cient for making a finding that the ap- 
pellant No. 1 had transferred his interest 
in the suit premises by way of subletting 
to the appellant No. 2.‘ In my opinion, 
therefore, both the Courts below were|- 
right in passing a decree for eviction 
against the appellants Nos. 1 and 2 in 
favour of the respondent-plaintiff. 


4. Mr. Joshi the learned advocate 
for the appellants has filed a Civil Appli- 
cation for recording additional evidence, 
in view of the fact that the appellant 
No. 1 has returned to Jamnagar in 1968, 
and that be is enrolled as a member of 
Chamber of Commerce at Jamnagar. 
Therefore, if the appellants are given this 
opportunity to establish the facts averred 
in the affidavit in support of the applica- 
tion, it would show that the appellant 
had never abandoned his intention to 
return to Jamnagar. It was. therefore, 
prayed that the appellants should be 
given an opportunity to lead additional 
evidence in this Court. - 


5. In my opinion. the application 
fg misconceived and should be rejected 
for the simple reason that the facts were 
to be found about the subletting on the 
date of the suit and the cause of action 
had arisen in 1963 and both the Courts 
below have found that the appellant 
No. 1 had sublet the suit premises 
to appellant No. 2. Even if it is assumed 
that the appellant No. 1 had returned to 
Jamnagar in the year 1968 in my 
opinion, it would not have any bearing 
on the question on which the Courts 
below were upon to determine. 
The application on behalf of the appel- 
lant No. 1 also deserves to be rejected 
because it. does not come within the terms 
of Order 41, Rule 27 of the Code of Civil 
Procedure as the Court from whose 
decree this appeal is preferred had not 
refused to admit any evidence which 
ought to have been admitted. nor there 
are any circumstances or grounds on 
the basis of which the Appellate Court 
may require any documents to be pro~ 
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duced or witness to be examined so as 
to pronounce judgment or any other sub- 
stantial cause. The result is, therefore, 
that this appeal fails and is dismissed 


with costs, 
z Appeal dismissed, 





‘AIR 1972 GUJARAT 1148 (V 59 C 26) 
D. A. DESAI, J. ‘ 
‘ Soni Vrajlal Jethalal. Petitioner v. 
Soni Jadavji Govindji, and others, Op- 
ponents. 

Civil Revn. Appin. No. 836 of 1965, 
D/- 8-7-1971 to set aside order of Civil 
J. Sr. Division Kutch at Bhuj, D/- 24-8 
1965. ‘ 


(A) Civil P. C. (1908), S. 115, O, 7,- 


R. 10; O, 43, R. ‘1 — Court holding that 
it had jurisdiction to try the suit but it 
could not re-entertain the plaint until 
the previous order of the Court to the 
contrary was set aside and therefore 
plaint should be returned to the plain- 
tiff if he wanted — Order is not one 
under O. 7, R. 10 —. Appeal under O. 43, 
R. 1 does not lie — Revision against order 
is maintainable. (Para 3) 

(B) Civil P. C. (1908), S. 11 — Wrong 
decision — Res judicata. 

An erroneous decision as to want of 
Jurisdiction by a Court having jurisdic- 
tion cannot operate as:res judicata. > The 
previous erroneous order as to jurisdic~ 
tion need not be set aside and it would 
not come in the way of further proceed~ 
ing with the suit, AIR 1971 SC 2355, 
Rel. on. (Paras 6, 7) 


(C) Civil P. C. (1908). S. 115 — “In 
which no appeal lies‘ thereto” — Order 
under O. 7, R. 10 — Appeal lies under 
O. 43, R. 1 but no aecond sppeal would 
lie to High Court — Hence revision is 
maintainable. ‘AIR 1964 SC 497, Rel. on. 

: : (Para 7) 

; (D) Civil P. C. (1908). S. 115 — Ex- 

ercise of jurisdiction under — Revisional 

Jurisdiction can be exercised either at 
the instance of a party or suo motu. 

(Para 7) 

(Œ) Civil P. C. (1908), S. 151 — In- 
herent powers when can be exercised. 


The inherent power has not been 
conferred upon the Court; it is a power 
inherent in the Court by virtue of its 
duty to do justice between the parties 
before it. Where there is no express bar 
of any express provision of the Civil 
Procedure Code fettering the Court’s 
power or precluding the Court from doing 
some thing. the Court, to advance sub= 
stantial justice, can and must interfere 
so as to set aside the procedural irregu- 
larity to achieve the desired primary 
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object for which the Court exists, namely, 
to do justice between the parties. AIR - 
11962 SC 527, Rel. on. (Para 8} 


- (Œ) Civil P. C. (1908), S. 151 — Act 
of Court must not do injury to any of the 
suitors — Act of the Court means act of 
Court as a whole. 


One of the first and highest duties of 
all Courts is to take care that the act of 
the Court does no injury to any of: the 
suitors, and when the expression ‘the act 
of the Court’ is used. it does not mean 
merely.the act of the Primary Court. of 
of any intermediate Court of appeal, but 
the act of the Court as a whole, from- 
the lowest Court which entertains Juris- 
diction over the matter upto the highesf 
Court which finally disposes of the case. 
It is the duty of the aggregate of those 
Tribunals to take care that no act of the 
Court in the course of the whole of the 
proceedings does an injury to the suitors 
in the Court, (1871) 3 P. C. 465 Relied 
on. (Para 8) 


Cases Referred: “Chronological Paras 

(1971) ATR 1971 SC 2355 (V 58) = 
(1970) 1 SCC 613, Mathura Prasad 
Sarjoo Jaiswal v. Dossibai N. B. 
Jeejeebhoy , 

(1964) AIR 1964 SC 497 (V 51) = . 
1964-4 SCR 409, S. S. Khanna v. 


F. J. Dhillon... 
(1962) AIR 1962 SC 527 (V 49)= 
1962 Supp (1) SCR 450,. Manohar- 


lal v. Seth Hiralal 

(1871) 3 PC 465 = 40 LJPC 1 
Rodger v. Comptoir D’Escompte 
De Peris - 


K. M. Chhaya with J. R. Nanavati, 
for Petitioner; K, J. Vaidya (for Nos. 1/1 
to 1/3 and 1/9) and K: N. Mankad (for 


No. 2), for Opponents. 


ORDER :— This is a very unfor- 
tunate proceeding in which the plaintiff, 
a minor at the time of the institution of 
the suit has been pushed by different 
orders of different Courts from pillar to 
post with the result that 15 years after 
its institution, his suit has not been en- 
tertained by any Court till today. There 
is no dispute that his suit is of a civil 
nature and he complains of a civil wrong 
done to him for which there must not’ 
only be a remedy but there must also be 
a forum for availing of the remedy. 


2. The plaintiff minor through 
his next friend filed a regular civil suit 


. No. 56 of 1956 against one Jadavji Go- 


vindii. who died pending the suit and 
his heirs defendants Nos. 1/1 to 1/9 have 
been brought on record, and defendant 
No. 2 one Parshottam Gagubhai. alleging 
that they were trustees of a trust created 
by the father of the plaintiff and they 
were realising the income of the trust 
property and that they should render ac- 
counts of the income of the trust pro~ 
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perty received by them and pay certain 
amount out of the income so realised and 

ted with the Bank of India at Bhuj. 
Let it be distinctly made clear that the 
prayer in the suit was that the defendant 


trustees should render accounts of the ` 


income of the trust property realised by 
them and the costs of the suit and any 
other relief ancillary. and . incidental . 

the main relief, The suit was re 
in the Court of Civil Judge. (Senior Di- 
vision) at Bhuj and was. transferred to 


‘Joint Civil Judge (Junior Division) Bhui. 


The defendants appeared in the suit and 
raised diverse contentions — one of them 
being that the Court of the Civil Judge 
Division, Bhuj had no jurisdiction to en- 
tertain the suit, but the- District Court 
alone had jurisdiction to hear the suit, 
in view of some of the provisions of the 
Indian -Trusts Act, 1882. In view of this 
contention taken by the defendants, the 
learned Joint Civil Judge Junior Division, 
Bhuj raised an issue as to whether the 
Court of the Civil Judge, Junior Division, 
Bhuj, had jurisdiction to hear the suit. 
The learned Judge held on construction 
of the plaint that the suit is one for re~ 
moval and appointment of new trustees 
as well as for extinguishment of the trust 
and further held that the principal Civil 


Court of Original Jurisdiction, meaning - 


thereby the District Court, alone had 
jurisdiction to entertain the suit and ac- 
cordingly passed an order that the plaint 
be returned for presentation to the pro- 
per Court. This order was made on 14th 
April 1959. The plaintiff obeyed the 
order and accepted the plaint and pre- 
sented it to the District Court at Bhuj 
where the Civil Suit was registered as 
Civil Suit No. 1 of 1962. The learned 
District Judge after hearing both the 
sides came to the conclusion that the suit 


-~ was a suit simpliciter for accounts from 


the trustees of a private trust and, there- 
fore, the Court of Civil Judge Junior 
Division had jurisdiction to entertain the 
suit. In accordance with this finding, 
the learned District Judge passed an 
order on 19th March 1964 that the plaint 
be returned to the plaintiff for presenta- 
tion to the proper Court. The plaintiff 
again in obedience to this order accepted 
the plaint and presented it in the 
Court of the Civil Judge, -Senior Divi- 
sion at Bhuj where it was initially insti- 
tuted. Possibly at that time there was no 
Court of Joint Civil Judge (Junior Divi- 
sion) at Bhuj and therefore the Civil Judge 
(Senior Division) took the suit on his 
file. The Civil Judge (Senior Division) 
felt doubt whether it would be open to 
him to entertain the suit until the first 
order passed by*the Joint Civil Judge 
(Junior Division) was duly- set aside by 
a Court of superior jurisdiction. The 
Jearned Civil- Judge (Senior Division) 
passed an order observing that even 
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though he had jurisdiction to entertain 
the suit but till the first ida was set 
aside. it would not be open to him to en- 
tertain the suit. In accordance with this 
finding, he passed a very curious order 
which is as follows:— 


- “For reasons stated above. this Court 
cannot re-entertain this suit, and the 
plaint should be returned to the plaintiff 
if he wants”. 


This. order was made on 24th August 
1965. The original plaintiff has prefer- 
red this Civil Revision Application under 
Section 115 of the Code of Civil Pros 
cedure against this order. 


“3. First contention raised was that 
ff the order sought to be revised is one 
under Order 7, Rule 10 of the Code of 
Civil Procedure, an appeal would lie 
against that order under O. 43, R. 1 to 
the District Court and. therefore, it is 
not a case in which no appeal lies and, 
therefore. this Court cannot exercise its 
revisional jurisdiction under Section 11 
of the Code of Civil Procedure. This 





of Civil Judge (Junior Division) has juris- 
diction to try the suit. Therefore, it is 
not a case in which the Court before 
whom the plaint is presented is of the 
opinion that it has no jurisdiction to try 
the suit. The situation is exactly to the 
contrary. That Court is definitely of the 
opinion. reasons for the opinion at this 
point of time being immaterial, that it 
has jurisdiction to try the suit. But as 
on an earlier occasion in respect of the 
same suit, an order was made that the 
Court had no jurisdiction to try the suit, 
and as that order was not set aside by 
any superior Court the learned Judge felt 
difficulty in entertaining the suit. Faced 
with this peculiar situation. the learned 
Judge passed an order which can by no 
stretch of imagination be said to be one 
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made under Order 7, Rule 10. A formal 


order under Order 7, Rule 10 would be. 


that the plaint be returned to the plaintiff 
for presentation to the proper Court. In 
the present case, the learned Judge has 
passed an order that as the Court is un- 
able to re-entertain the suit. the plaint 
be returned to the plaintiff if he wants 


it. This can hardly be said to be an order. 


under Order 7. Rule 10 and therefore, 
on the face of it, no appeal against it 
‘could have been preferred to the District 
‘Court. Therefore, revision application 
would lie to this Court if other conditions 
of Section 115 are satisfied and no ques- 
tion is raised that the other conditions of 
Section 115 are not satisfied. Shortly, 
stated, once the impugned order is made, 
the Court will not entertain and proceed 
with the suit with the result that the 
case is decided against the plaintiff and 
if it ultimately transpires that the Court 
of Civil Judge (Junior Division) alone 
had jurisdiction to entertain the suit. it 
would mean that the learned Civil Judge 
(Senior Division) failed to exercise juris- 
diction vested in him. Therefore, Sec- 
tion 115 would in terms be attracted and 
this Civil Revision Application against 
the ee order would be quite com< 
peten 


4, Once it is held that this Revi- 
sion Application is competent, it would 
be necessary to examine the impugned 
order on its own merits. By a chain of 
curious events, the plaintiff has been 
knocking from door to door for the last 
15 years for finding out the proper forum 
which may at best entertain the suit and 
adjudicate upon his prayers. When the 
suit came up before the learned Civil 
Judge (Junior Division), Bhuj. to whom 
it was assigned by the Civil Judge. (S. D.) 
in whose Court it was instituted, it was 
held that that Court had no jurisdiction 
to entertain the suit on the ground that 
the District Court would have jurisdic- 
tion to entertain it. When the plaint 
was presented in the District Court. the 
District Court held that it had no juris- 
diction to entertain the suit but the Court 
of the Civil Judge (Junior Division) alone 
had jurisdiction to entertain the suit. At 
this stage. in my opinion. the learned Dis- 
trict Judge committed a serious error 
with the result that the plaintiff suffers 
on account of some lapse on the part of 
the Court. The learned District Judge 
was aware of the fact that the learned 
Civil Judge (Junior Division) at Bhuj, 
who according to him, was competent to 
try the suit. had already held that he 
had no jurisdiction to try it. Therefore, 
once the learned District Judge held that 
tne plaint be returned to the plaintiff for 
presentation to the proper Court. meaning 
thereby to the Court of the Civil Judge 
(Junior Division) it should have been 
realised that. that Court would find diffi- 
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culty in entertaining the suit because the 
previous order was not set aside, even 
though its validity was questioned and in 
fact that order could be said to have 
been incidently set aside. If at this stage, 
the learned District Judge would have 
entertained an appeal against the original 
order of the learned Civil Judge (Senior 
Division) returning the plaint for pre- 
sentation to the proper Court made under 
Order 7. Rule 10 which order was un- 
questionably appealable to the District 
Court under Order 43, Rule 1(a) and set 
aside the order of the learned Civil Judge 
(Junior Division), the difficulty could 
have been very easily solved and such a 
long lapse of time could have been easily 
avoided. That having not been done, the 
plaintiff pursuant to the order of the 
learned District Judge again knocked at 
the door of the Civil Judge (Senior Divi- 
sion) and has again been rebuffed. The 
plaintiff suffers on account of this situa- 
tion and not on account of any fault of his 
own. It was very strenuously suggested 
that the plaintiff has to thank himself 
for this peculiar situation. It was urged 
that the plaintiff should have immediate- 
ly appealed against the order of the learn- 
ed Civil Judge (Junior Division) holding 
that he had no jurisdiction to entertain 
the suit. This remedy is far from satis- 
factory. Assuming that if a suitor went 
to a Court bona fide believing that that 
Court has jurisdiction to entertain his 
suit, and filed the suit in the Court and 
upon a contention being taken by the 
other side, that Court by a reasoned 
order holds that it~has no jurisdiction to 
entertain the suit. and the plaintiff may 


on reading it feel convinced that the ` ' 


reasoning is correct and he was in error 
in coming to that Court. Obviously, in 
such a situation, the plaintiff could not 
be expected to prefer an appeal. In due 
compliance with or in obedience to the 
order, the plaintiff accepts his plaint and 
goes to the Court directed. namely. the 
District Court and presents the plaint. 
To his utter surprise of chagrin again a 
question of jurisdiction is raised and he 
is told that that is not the Court com- 
petent to try the suit, but that very Court 
to which he had approached in the first 
instance is the Court competent to try 
the suit. Again he complied with the 
same and approached the Court of first 
instance to be told that there is in his 
way an order which has not been set 
aside by appropriate proceeding in.a 
higher Court and, therefore. his suit can~ 
not be entertained. Now, if this revision 
application cannot also be entertained, 
one has to visualise the position in which 
the plaintiff would be placed. The learn- 
ed Civil Judge (Senior Division) will not 
entertain his suit on account of the order 
made by him and the District Court will 
not entertain his suit on account of the 
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order made by it. Where on earth should 
this plaintiff go is a question which has 
remained unanswered throughout the dis- 
cussion at the hearing of this application. 


5. But before proceeding further 
with this discussion, I should point out 
that looking to the nature of the suit, 
learned Civil Judge (Junior Division) at 
Bhuj had jurisdiction to entertaining the 
suit. The suit is one for accounts by a 
beneficiary alleging that the defendants 
were trustees and they have been col- 
lecting the income of the trust property. 
Section 19 of the Indian Trusts Act, 1882 
provides that a trustee is bound (a) to 
keep clear and accurate accounts of the 
trust property. and (b) at all reasonable 
times. at the request of the beneficiary, 
to furnish him with full and accurate in- 
formation as to the amount and state of 
the trust property. This is a suit by a 
beneficiary for accounts from trustees in 
respect of a trust governed by the Indian 
Trusts Act, 1882. Such a suit would de- 
finitely lie in the Court of the Civil Judge 
(Junior Division) within whose jurisdic- 
tion the suit property is situate. The 
learned Joint Civil Judge (Junior Div- 
jsion) was in error in holding that the suit 
was one for removal and appointment of 
new trustees and for extinguishment of 
the trust. How. the learned Civil Judge 
could reach that conclusion looking to the 
plaint is difficult to understand. . The 
finding of the learned District Judge. that 
the Court of the learned Civil Judge 
(Junior Division) had jurisdiction to en- 
tertain the suit, appears to be correct. 
On this finding, the conclusion is that the 
Court of the Civil Judge (Junior Divi- 
sion) has jurisdiction to entertain the 
suit. i 


6. Now, if the Court of the Civil 
Judge (Junior Division) had jurisdiction 
to entertain the suit, the impugned order 
by which suit is not entertained will have 
to be set aside. But it was pointed out 
to me that.merely setting aside the im- 
pugned order would not improve the 
matter at all, because once the suit goes 
back to the learned Civil Judge, (Junior 
Division), he would still be faced with 
the decision recorded at the earlier stage 
in the same suit that that Court had no 
jurisdiction to entertain the suit and till 
that order is set aside, the learned Civil 
Judge would be bound by it.: It was 
urged that as between the parties to the 
suit, the finding on the issue of jurisdic- 
tion at the earlier stage of suit after a 
contest will be res judicata and cannot 
be re-opened at a later stage in the same 
proceeding. It was urged that unless the 
previous decision of the learned Civil 
Judge (Junior Division) is set aside by a 
competent higher Court, it cannot be 
questioned in the same proceeding at a 
later stage and would continue to bind 
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the parties. There is absolutely no merit 
in this contention. A wrong decision as 
to jurisdiction never operates as res judi- 
cata. There is ample authority for the 
proposition that an erroneous decision as 
to want of jurisdiction by a Court having 
jurisdiction cannot operate as res judi- 
cata. -In a recent decision of the Supreme 
Court in Mathura Prasad Sarjoo Jaiswal 
v. Dossibai N. B. Jeejeebhoy, (1970) 1 SCC 
613 = (ATR 1971 SC 2355) it has been in 


terms held as under:— a 
“A question relating to the jurisdic- 


tion of a Court cannot be deemed to have 
been finally determined by an erroneous 


. decision of the Court. If by an errone- 


ous interpretation of the statute the Court 
holds that it has no jurisdiction, the ques- 
tion would not, in our judgment. operate 
as res judicata. Similarly by an erro- 


_ neous decision if the Court assumes juris- 


diction which it does not possess under 
the statute. the question cannot operate 
as res judicata between the same par- 
ties, whether the cause of action in the 
subsequent litigation is the same or other~ 
wise”. 

The learned Civil Judge (Senior Division) 
declined to entertain the suit. when the 
plaint was re-presented in his Court con~ 
sequent upon the order of the learned 
District Judge on the only ground that 
the previous order holding that the Court 
had no jurisdiction to entertain the suit 
would preclude him from entertaining 
the suit. The previous order of the 
learned Civil Judge (Junior Division) 
holding that he had, no jurisdiction to en- 
tertain the suit is wrong because he had 
jurisdiction to entertain the suit as ob- 
served earlier and also as observed by 
the learned District Judge. In fact that 
was also the opinion of the learned Civil 
Judge (Senior Division) as observed by 
him in his order declining: to entertain 
the suit. In view of the aforesaid deci- 
sion of the Supreme Court, the previous 
erroneous decision as to jurisdiction can- 
not operate as res judicata and, therefore, 
the learned Civil Judge (Senior Division) 
was clearly in error in declining to en- 
tertain the suit on that ground alone. 
Therefore, the order under revision is 
liable to be set aside, 


7. Mr. Vaidya however contended 
that in this revision application against 
the order of the learned Civil Judge 
(Senior Division) dated 24-8-1965 this 
Court cannot revise the previous order 
dated 14-4-1959. It was urged revisional 
jurisdiction can be exercised in respect 
of an order against which no appeal lies. 
It was further urged that the previous 
order dated 14-4-1959 is one strictly with- 
in four-corners of Order 7, Rule 10 and 
as it was appealable and as no appeal was 
filed, this Court cannot revise that order 
under Section 115 of the Code of Civil 
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Procedure.” This contention can be dis- 
posed of on the short ground that the 
previous erroneous order as to jurisdic- 
tion need not ‘be set aside and yet it 
would ‘not come in the way of further 
proceeding with the suit. Even then I 
will examine the contention on merit. 


Section 115 provides that the High Court. 


may call for the record of any case which 
bas been decided by any Court subordi- 
nate to such High Court and in which 
no appeal lies thereto. and if such sub= 
ordinate Court appears etc. etc. It was 
urged that the High Court can revise 
only those: orders against which no ap- 


peal lies. The expression used is “in 
which no appeal lies thereto”. The im- 
portant word is “thereto”. The word 


“thereto” on a “plain grammatical con- 
struction would indicate that the appeal 
envisaged in the section must lie directly 
to the High Court against the order 
sought to be revised. One construction 
suggested was that the word “thereto” 
would imply an appeal to-the High Court 
directly or through the mediate Court, 
namely. District Court. At any rate. it 
cannot be gainsaid that an appeal must 
lie to the High Court directly or media~ 
tely through the District Court and only 
then the High Court cannot exercise re- 
visional jurisdiction under Sec. 115. But 
if no appeal either directly or mediately 
through the District Court could lie to 
the High Court against a particular order, 
the High Court will have revisional juris- 
diction under Section 115 to revise such 
an order. There was a cleavage of 
opinion on this point. But the matter 
has been concluded by a recent decision 
of the Supreme Court in S. S. Khanna 
v, FE. J. Dhillon, AIR 1964 SC 497. It is 
observed in that case as under:— 


“Nor is the expression ‘in which no 
appeal lies thereto’ susceptible of the in- 
terpretation that it excludes the exercise 
of the revisional jurisdiction when an ap- 
peal may be -competent from the final 
order. The use of the word ‘in’ is not in- 
tended to distinguish orders passed in pro~ 
ceedings not subject to appeal from the 
final adjudication, from those from which 
no appeal lies. If an appeal lies against 
the adjudication directly to the High 
Court. or to another Court from the deci- 


sion of which an appeal lies to the High . 


Court. it has no power to exercise its re- 
- visional jurisdiction, but where the deci- 
sion itself is not appealable to the High 
Court directly or indirectly. exercise of 
the revisional jurisdiction by the High 
Court would not be deemed excluded”, 

It is thus well settled that where an ap- 
peal may directly lie to the High Court 
or an appeal may lie to the first appellate 
Court and then second appeal would lie 
against the appellate decree to the High 
Court, the High Court cannot exercise its 
revisional jurisdiction under Section 115. 
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But if no appeal lles to tbe High Court 
either directly or mediately from some 
appellate decree this Court can certainly 
exercise its revislonal jurisdiction under 
Section 115. Now, when an order is made 
under Order 7. Rule 10, undoubtedly an 
appeal would He under Order 43, Rule 1 
to the appellate Court. But indisputabl: 

no second appeal would lie against the 
order made by the appellate Court in ex- 
ercise of its appellate jurisdiction. In 
such a case, I should feel no difficulty 
and hesitation in exercising revisional 
jurisdiction conferred on the High Court) 
Viewed from this angle, I will not only 
set aside the impugned order against 
which revision application is preferred 
but even the earlier order in exercise 
of the revisional jurisdiction which can 
be either exercised at the instance of a 
party or. suo motu. I would. therefore, 
set aside both the orders one dated 14th 
April 1959 holding that the Court of the 
Civil Judge (Junior Division) Bhuj had 
no jurisdiction to entertain the suit as 
well as the order dated 24th August 1965 
holding that the Court of Civil Judge 
(Senior Division) could not neeatenets 


-the suit, 


8. Again assuming for a moment 
that there is some procedural wrangle 
about this Court exercising jurisdiction 
for setting aside some orders which weré 
clearly wrong and which come in the way 
of the plaintiff’ invoking Court’s jurisdic- 
tion. in my opinion, I can set aside the 
aforementioned two orders or especially 
the earlier order in. exercise of the in-- 
herent jurisdiction vested in this Court. 
It appears well settled that no procedural 
irregularity can come in the way of jus- 
tice being done. Conversely all proce- 


_ dure has been devised to advance justice 


and not to retard the same. Where there 
is no express bar of any express provi- 
sion of the Civil Procedure Code fetter- 
ing the Courts power or. precluding the 
Court from doing some thing. the Court, 
to advance’ substantial justice can and 
must interfere so as to set aside the pro- 
cedural irregularity to achieve the desir- 
ed primary object for which the Court 
exists. namely, to do justice between the 
parties. As observed in Manohar Lal v. 
Seth Hiralal, AIR 1962 SC 527, the in- 
herent power has not been conferred 
upon the Court, it is a power inherent in 
the Court by virtue of its duty to do 
justice between the parties before it. One 
of the first and highest duties of all 
Courts is to take care that the act of the 
Court does no injury to any of the suitors, 


“and when the’ expression ‘the act of the 


Court’ is used, it does not mean merely | 
the act of the Primary Court. or of any 
Intermediate Court of appeal, but the act 
of the Court as a whole. from the lowest 
Court which entertains jurisdiction over 
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the matter upto the highest Court which 
finally disposes of the case. It is the duty 
of the aggregate of those Tribunals to 
take care that no act of the Court in the 
course of the whole of the proceedings 
does an injury to the suitors in the Court 
(vide Rodger v. The Comptoir D’Escompte 
De Peris, (1871) 3 PC 465 at p. 475). It 
is undoubtedly true that no order should 
be made in the inherent powers of this 
Court unless necessary for the ends of 
justice or to prevent abuse of the process 
of Court. I have already set out above 
the most unenviable position in which 
the plaintiff finds himself. 
would be in a position to entertain his 
suit unless this Court interferes and sets 
right the matter. Therefore. even apart 
from procedural wrangle. I would have 
interfered and set aside the order herein~ 
before mentioned but I am on firmer 
ground when I can do it within the pre- 
scribed procedure of law. 


9. Accordingly, this revision ap- 
plication is allowed and the aforemen-~ 
tioned two orders dated 14th April 1959 
and 24th August 1965 are set aside and 
the suit is remanded to the Court of Civil 
Judge (Senior Division) Bhuj to proceed 
further according to law. Rule made 
absolute with no order as to costs. 
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L M. Nanavaty with N. H. Bhatt. for 
Appellants Nos. 1 to 7, 8/1 to 8/3,-9 to 11, 
ave and 13 to 19/1; G. T. Nanavaty, Asstt. 
Govt. Pleader (for No. 1) and R. H. Daru 
{for Nos. 2 to 12), for Respondents, 


JUDGMENT:— This appeal is direct- 


i 


ed against the judgment and decree of © 


the learned District Judge, Bulsar at 
Navsari dismissing regular civil appeal 
No. 92 of 1966 with costs. 


2. The facts giving rise to this 
appeal briefly stated are as under:— 


The present appellants are the agri- 
culturists and possess- agricultural lands 
in village Dived. taluka Bulsar. totalling 
about 71 acres as described in details in 
annexure A attached to the plaint. They 
have got their farm houses and labour 
tenements in the said lands. The lands 


- are situated at the foot of Parnera Hill 


and at some distance from the north bank 
of river Par. These lands were acquir- 

by Government for Atul Products 
Limited which is a public limited com- 
pany situated in village Dived. This 
company was formed in 1949 with the 
sole _ objective of manufacturing dyes 
chemicals and pharmaceuticals known as 
Aureomycin, Sulfadazine and Sulfathia- 
sole etc. and though the company applied 
for compulsory acquisition of more than 
900 acres of agricultural land in 1949 
acquisition of the suit Jands was relin- 
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quished by the said company for certain 
reasons mentioned in the plaint and as 
the suit lands were not then found suit- 
able and useful for the plant of the com- 
pany. The appellants contended that more 
than half of the area of the land out of 
850 acres acquired in 1949 is lying idle 
and that the company was giving on lease 
lands acquired for itto three companies— 
(1) The Atic Industries Ltd.. (2) Leaderlie 
Laboratories (India) Ltd. and (3) Cibatul 
Ltd. that by a notification dated 23-6- 
1960. the Government of Gujarat noti- 
fied under Section 4 of the Land Acqui- 
sition Act that the suit lands were likely 
to be needed for the Atul Products Ltd. 
for the purpose of Caustic Soda Plant; 
that the lands so specified belonged to 
the plaintiffs and were in their posses- 
sion. The plaintiffs, therefore, prayed 
that it be declared that the purpose for 
which the aforesaid notifications were 
issued had never existed or does not exist 
and that the lands sought to be acquired 


thereby are not at all needed for the- 


company for its Caustic Soda Plant; that 
it be declared that the said notifications 
were issued mala fide under the pressure 
of the company and that they are illegal, 
inoperative, null and void; that Govern- 
ment be restrained by a permanent injunc- 
tion from taking possession of the lands 
from the plaintiffs. 

3. The State of Gujarat filed its 
- written statement, at Ex. 16 and con- 
tended that the plaintiffs’ suit was not 
maintainable; that all the contentions 
raised in the present suit had already 
been decided between the parties in 
special civil application Nos, 857, 858, 859, 
901 to 920 and 978 of 1962 by the High 
Court; that the decision of the writ peti- 
tions operates as res judicata to the trial 
of the present suit. They did not admit 
various averments made in the plaint. 
They contended that reasonableness of 
the requirement of the suit lands by the 
company has been decided by the Gov- 
ernment after following necessary pro- 
cedure and the same has been upheld by 
` the decision in the writ petitions filed by 
the plaintiffs in the High Court. They 
submitted that the contentions raised in 
this connection in para. 11 of the plaint 
were not true; that the decision of the 
defendant in this connection as notified 
under Section 6 of the Land Acquisition 
Act after necessary formalities, was not 
open to question as the same is conclu- 
sive; that: all the contentions were con- 
sidered and decided in the writ petitions 
filed by the plaintiffs. They therefore 
submitted that the plaintifis were not en- 
titled to the reliefs claimed and prayed 
that the suit be dismissed with costs. On 
the pleadings of the parties, the learned 
Judge framed issues at Ex. 25, as under: 


“1. Whether the suit is maintainable 
in present form? 
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2. Whether the suit is bad on ac- 
count of multifarlousness? 

3. Whether the plaintiffs’ suit Is 
barred by res judicata? 

4. Whether the notice is legal? 

. 5. Whether the plaintiffs are entitled 
to challenge the purpose of acquisition 
and if so. whether the plaintiffs prove 
that the purpose for which notifications 
were issued never existed and does not 
exist and lands sought to be acquired 
thereby are not at all needed for the 
company? 

6. Whether the plaintiffs prove that 
the notifications were issued mala fide 
under the pressure of company and the 
same are illegal, ineffective and void? 

7. Whether plaintiffs are entitled tq 
uneren as prayed ? 

. What order and decree ?” 

The ee Judge decided issues Nos. T, 
3 & 4 in the affirmative and issues Nos. 
2, 5. 6 and 7 in the negative and on the 
findings of these issues. the learned Judge 
dismissed the suit. Against the said judg- 
ment and decree of the learned trial 
Judge, an appeal was preferred in the 
district court, Bulsar at Navsari which 
was dismissed by the learned District 
Judge. Against the said judgment and 
decree of the learned District Judge, 
Bulsar at Navsari. original plaintiffs have 
preferred the present appeal to this court. 
The appellants subsequently have filed 
civil application No. 2428 of 1971 for 
amendment of the plaint. 

4, Messrs. I. M. Nanavaty and 
N. H. Bhatt appeared for the appellants. 
Mr. Nanavaty: raised several contentions 
before me:— 

1. The acquisition is bad in law be- 
cause no opportunity to raise objections 
was given after ordinance amending the 
Land Acquisition Act came in force; 

2. The agreement as contemplated 
under chapter 7 with the company, under 
the amended Section 40(1)(aa) has not 
been made after the Ordinance has come 
in force. 

3. The notification under S. 6 was 
issued without complying with the rules 
stated in the Land Acquisition (Com- 
panies) Rules, 

Before making his submissions on the 
points, Mr. Nanavaty drew my attention 
to the judgment of this court in the writ 
petitions filed by the present appellants 


-challenging the acquisition of the lands, 


He referred to the case of Chhotubhai 
Babarbhai Patel v. State of Gujarat in 
Special Civil Appln. No. 857 of 1962, re~ 
ported in ILR (1964) Guj 472. He 
pointedly drew my attention to the rele+ 
vant portion of the judgment at p. 479, _ 
which is as under:— 


“At the outset Mr. Thakore also 
sought to raise an additional question, 


1972 


namely, that. when the District Deputy 
Collector heard the petitioners and there- 
after made his report, it was the un- 
amended Section 40(1) that was in force 
and, therefore, the petitioners had con- 
fined their objections to only those 
matters which are set out in clauses (a) 
and (b) of Section 40(1). The petitjoners 
therefore had no opportunity to raise any 
objections relating to the matters in the 
new clause (aa) and therefore the report 
made by the officer under Section 5A 
cannot be treated as a valid report nor 
can the petitioners be said to have had a 
proper opportunity to raise their objec- 
tions under Section 5-A. No such aver- 
ment was however made in the petitions 
and no amendment was even subsequent- 
ly sought to be made. inserting in the 
petitions such an amendment. Besides, 
the additional contention was not pressed 
by Mr. Thakore and therefore, it does 
not become necessary for us to deal with 
the same”. 


Relying en these observations of the High 

Court. Mr. Nanavaty very strenuously 
urged that the points which he was can- 
vassing before me were not specifically 
taken in the writ petitions nor were they 
decided on merits by the High Court and, 
therefore, the question of decision of the 
writ petitions operating as res judicata 
did not arise. He urged that in order 
that a decision of writ petition with re« 
gard to the same subject-matter between 
the same parties may operate as res 
judicata in a subsequent suit, it should 
be established that the decision in the 
writ. potition was given on merits after 
full contest. He urged that section 11 
of the Civil P. C. did not apply to a writ 
petition. Therefore. if the principle of 
res judicata was to be applied on the 
analogy of general principles of res judi- 
cata, it could only be applied in the case 
of express res judicata and not principles 
of constructive res judicata. In this con- 
nection, he referred to the case of Amal- 
famated Coalfields, Ltd. v. Janapada 
Sabha Chhindwara, AIR 1964 SC 1013 
wherein, at page 1020. the following ob- 
perm were made by the Supreme 

urt— 


“In the present appeals. the ques- 
tion which arises directly for our deci- 
sion is; does the principle of constructive 
res judicata apply to petitions under 
Art. 32 or Art, 226 where the dispute 
raised is in respect of a year different 
from the year involved in a prior dis- 
pute decided by this court? We have 
already noticed the points actually decid- 
ed by this court against the appellants 
on the earlier occasion (vide Amalgmated 
Coalfields Ltd., 1962-1 SCR 1 = AIR 
1961 SC 964). One of the points sought 
to be raised was in regard to the validity 
of the increase in the rate of tax from 3 
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ies to 9 pies per ton; and since this point 
d not been taken in the petition. and 
relevant material was no? available on 
record. this court refrained from expres- 
sing any opinion on it. The appellants 
contend that the order passed by this 
court refusing permission to the appel- 
lants to raise this point on the earlier 
occasion does not mean that this court 
has decided the point on the merits 
against the appellants; it may mean that 
the appellants were given liberty to raise 
this point later; but even otherwise, the 
point has not been considered and should 
not be held to be barred by constructive 
res judicata. It is significant that the 
attack against the validity of the notices 
in the present -proceedings is based on 
grounds different and distinct from the 
grounds raised on the earlier occasion. > It 
is not as if the same ground which was 
urged on the earlier occasion is placed, 
before the court in another form. The 
grounds now urged are entirely distinct 
and so, the decision of the High Court 
can be upheld only if the principle. of 
constructive res judicata can be Said to 
apply to writ petitions filed under Art, 32 
or Art 226. In our opinion, ‘constructive 
res judicata which is a special and arti- 
ficial form of res judicata enacted by Sec- 
tion 11 of the Civil P. C, should not 
generally be applied to writ petitions filed 
under Art. 32 or Art. 226: We would be 
reluctant to apply this principle to the 
present appeals all the more because we 
are dealing with cases where the impugn- 
ed tax liability is for different years”. 


In the case of Gulabchand Chhotalal 
Parikh v. State of Gujarat, AIR 1965 SC 
1153, the Supreme Court held that the 
decision in the earlier writ petition on 
merits operated as res judicata in a sub- 
sequent suit involving the same questions 
and for same reliefs. At page 1167. the 
following observations were made by the 
Supreme Court:-— 


“As a result of the above discussion, 
we are of opinion that the provisions of 
Section 11. Civil P. C. are not exhaus- 
tive with respect to an earlier decision 
operating as res judicata between the 
same parties on the same matter in con- 
troversy in a subsequent regular suit and 
that on the general principle of res judi- 
cata, any previous decision on a matter 
in controversy, decided after full contest 


or after affording fair opportunity to the 
“parties to prove their case by a court 





competent to decide it. will operate as 


res judicata in a subsequent regular suit. 


It is not necessary that the court decid- 
ing the matter formerly be competent to 
decide the subsequent suit or that the 
former proceeding and the subsequent 
suit have the same subject-matter. The 
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a ee proceeding is imma~ 
terial 
It was further observed— 

“We may make it clear that If was 
not necessary and we have not consider-~ 


ed. whether the principles of construc- 
tive res judicata can be invoked by a 


cc party to the subsequent suit on the 
> . ground that a matter which might or 


ought to have been raised in the earlier 
” proceeding was not‘ so raised therein”. 

It may be remembered that the principles 
’ of constructive res judicata were not ap- 
plied in the case of Amalgamated Coal- 
fields Limited referred to above, to a sub- 
sequent writ petition’ filed between the 
same parties on the same subject-matter, 
decided earlier in a prior writ. In Gula- 
bchand’s case, the question whether prin- 
ciples of constructive res judicata could 


be applied even to a subsequent. suit filed 


after the decision of the writ petition be- 
tween the same parties with regard to 
the same subject-matter was kept open. 
This case, therefore, could be considered 
relevant for the purpose of this appeal. 


In the matter before me the Gujarat. 


High Court in special civil applications 
referred to earlier, ‘had negatived the 
claims of he present appellants that the 
lands were acquired mala fide; that the 
lands were not needed by the company; 
that the company for which the lands 
were acquired was not a manufacturing 
concern for the public purpose and that 
the proper procedure had not been 
followed before issuing notification under 
Section 6 of the Act. 
refer in details to the judgment of the 
High Court in the previous writ petitions 
. in order to find out whether the subject- 
matter in the writ pétitions and the sub- 
ject-matter of this suit is one and the 
same or not. It will also be necessary 
to find out whether the. questions me 
have been canvassed before me by Mr 

Nanavaty were in fact raised in the said 
petitions or not and whether the decision 
of the writ petitions could operate as res 
judicata either by principles of express 
res judicata or principles of constructive 
res judicata. Mr, Nanavaty urged that 
the Supreme Court had observed in the 
case of Amalgamated Coalfields Limited 
that the constructive res judicata which 
is a special and artificial form of res 
judicata enacted by Section 11 of the 
Civil P. C. ‘should not generally be ap- 
plied to a, writ petition filed under Arti- 
cle 32 or Art. 226. He, therefore. urged 
that unless, it was established that the 
decision of this High Court was given 
after full contest on the points which are 
now canvassed by him before me, the said 
decision could not operate as reg judicata 
in this suit. He urged that the principles 
of constructive res judicata should not be 
applied in the light of the observations of 
-the Supreme Court. As already stated 
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earlier, the question of the application of 
the principles of constructive res judicata 
to a subsequent suit was kept open by 
the Supreme Court and no law has been 
laid down that the decision in a writ ap- 
plication filed under Art. 226 of the Con- 
stitution between the same parties on the 
same „subject-matter could -not operate 
as res judicata in a subsequent guit be- 
tween the same parties with regard to 
the same subject-matter on general pxin- 
ciples of constructive res judicata. In 
the instant case. it may be noted that the 
following contentions were raised by the 
learned counsel for the petitioners (pre- 
sent appellants) in the said writ petitions: 


“I. that clause (aa) in Section 40(1} 
suffers from constitutional invalidity in= 
asmuch it infringes the provisions of 
Art. 31(2) and Art. 19(1)(f). - 


2. that the second respondent com- 
pany is not a company which is engaged 
or is taking steps for engaging itself in 
industry or work which is for a 
public purpose. and 


3. that the building or the work for 
the company for which acquisition 
is made will not be for a public purpose”, 
Besides, these contentions, which were 
specifically raised in the writ petitions, 
the learned counsel for the petitioners 
sought to raise an additional question viz. 
that when the District Deputy Collector 
heard the petitioners and thereafter mada’ 
his report, it was the unamended Sec- 
tion 40(1) that was. in force and there. 
fore. the petitioners had confined their 
objections to only those matters which 
are set out in clauses (a) and (b) of Sec- 
tion 40(1). The petitioners. therefore, 
had no opportunity to raise ary objec- 
tions relating to the matters in the new 
clause (aa) and therefore the report made 
by the officer under Section: 5-A cannot 
be treated as a valid report nor can the 
petitioners be said to have had a proper 
opportunity to raise their objections 
under Section 5-A. This additional ques- 
tion was not specifically pleaded in the 
petition in as many words nor the peti- 
tioners gave an application to insert such 
an averment in the said petition by giving 
an application for amendment. It was 
open to the learned counsel to give such 
an application for amendment and insert 
this additional question in the original 
writ petition. However, for reasons best 
known to the petitioners, no such amend- 
ment application was given in the High 
Court. That apart, the counsel even did 
not verbally press this contention after 
it was canvassed before the High Court. 
The High Court, therefore, observed— 


“No such averment was however 
made in the petitions and no’ amendment 
was even subsequently sought to be made, , 

in the petitions such an aver~ 
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ment, Besides. the additional contention 
was not pressed by Mr. Thakore and 


therefore, it does-not become necessary 
for us to deal with the same”. 
It may be noted ‘that the first three con- 
tentions referred to above were negatived 
by the High Court. The additional ques- 
tion was not considered by the High 
Court because eventually it was not pres- 
sed. If the learned counsel did not choose 
to press this point, it is deemed to have 
been negatived by the High Court. It 
cannot, therefore. be said that no such 
point was taken before the High Court in 
the writ petitions and that for the first 
e, such a point is taken in the present 
case, In my opinion, having canvassed 
this question about the petitioners not 
having an opportunity to raise objec- 
tions relating to the matters set out in the 
new clause (aa) before the report was 
made by the officer under Section 5-A, if 
the learned counsel did not choose to 


press the point to its logical conclusion, . 


it could only be inferred that he did not 
consider it wrothwhile to press this point. 
But in any case, it cannot be said that no 
such point was taken before the High 
Court. If the point was not pressed. 
naturally, the High Court was not called 
upon to decide it on merits. But the 
result is that the said point is deemed to 
have been negatived by the High Court 
as being not pressed, In this connection, 
it would be worthwhile to refer to the 
case of Union of India v. Nanak Singh, 
ATR 1968 SC 1370, wherein; at page 1372, . 
it was observed— 


“This court in Gulabchand Chhota- 
Jal v. State of Gujarat, AIR 1965 SC 1153 
observed that the provisions of Section 11 
of the Code of Civil Procedure are not 
exhaustive with respect to an earlier deci- 
sion operating as res judicata between the 
same parties on the same matter in con- 
troversy in a subsequent regular suit, 
and on the general principle of res judi- 
cata, any previous decision on a matter 
in controversy, decided after full contest 
or after affording fair opportunity to the 
parties to prove their case by a court 
competent to decide it, will operate as 
res judicata in a TA regular suit. 
It is not necessary that the court decid~ 
ing the matter formerly be competent to 
decide the subsequent suit or that the 
former proceeding and the subsequent 
suit bave. the same subject-matter. 
There is no good reason to pre- 
clude such decisions on matters in 
controversy in writ proceedings under 
Art. 226 or Art. 32 of the Constitution 
from operating as res judicata in sub- 
sequent regular suits on the same matters 
in controversy between the same parties 
and thus to give limited effect to the prin- 
ciple of the finality of decisions after full 
contest. The court in Gulabchand’s case, 
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ATR 1965 SC 1153 left open the question 
whether the principle of constructive res 
judicata may be invoked by a.party to 


_the subsequent suit on the ground that 


a matter which might or ought to have 
been raised in the earlier proceeding but 
was not so raised therein, must still be 
deemed to have been decided, - 


If the order of the High Court in ap 
peal from the order in the writ petition, 
operated constructively as res judicata, 
it might have been necessary to consider - 
the question which was left open by the 
court in Gulabchand’s case, AIR 1965 SC 
1153. But in our view the judgment in the 
previous case operates by express deci-, 
sion as res judicata. It is true that in 
order that the previous adjudication be- 
tween the parties may operate as res 
judicata, the question must have been 
heard and decided or that the parties 
must have an opportunity of raising their 
contentions thereon. In the present case, 
Gurdev Singh, J. dealt with the question 
in some detail and held that Mr. Kane 
had no.authority to terminate the em~ 
ployment of Nanak Singh. The High 
Court in appeal thought that the appeal 
could be disposed of only on the first 
ground and they recorded no express 
finding on the second ground. But once 
the appeal was allowed and the petition 
was dismissed, the dismissal of the peti« 
tion operated as a rejection of both the 
grounds on which it was founded”. 


In order to appreciate the ratio of this 
case, it will be worthwhile to refer to the 
facts existing therein. The appellant had 
filed a writ petition challenging termina- 
tion of his temporary services on grounds 
of infringement of Art. 311 and the com- 
petence of authority ordering termina- 
tion. Petition was dismissed in appeal, 
without however any decision on com- 
petency of the officer issuing termination 
order. Appellant filed a suit for declara- 
tion that his services were terminated by 
an authority lower in rank than the com- 


PES 


petent authority and as such he should ` 


be deemed to be in service. On these 
facts, it was held that the suit was barred 
by res judicata. 


Mr. Nanavaty. however, dis- 
depuiched this case by submitting that in 
‘that case, principles of express res judi- 
cata were applied and the Supreme Court 
did not consider the question of construc- 
tive res judicata because in their opinion, 
from the facts as found, principles of ex- 
press res judicata would be applicable. In 
the instant case, as stated earlier, the 
three specific contentions which were can- 


vassed before the High Court in the pre~. 


vious writ petitions were negatived by 
the High Court and the sabe duent a 
tion about the petitioners being d 


an opportunity of raising objections uada 
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the amended séction was not considered 


on merits because even though the said 
point was, canvassed before the High 
Court, it “was not incorporated in the 
memo of petition nor was an application 
to insert such a question in the memo of 
petition given by the petitioners. Besides, 
the. learned counsel did not press this 
*S-point ‘after having taken it verbally. In 
my opinion, therefore, the point is deem- 
ed*to have been given up or negatived 
by the court by implication. It cannot, 
“therefore, be said that if the same point 
is taken in the sult, it would not be hit 
by general principles of reg judicata. This 
discussion, however, is of mere academic 
“importance for the simple reason that all 
these „questions which were agitated in 
the writ petitions by the present appel- 
lants are the same questions which they 


have averred in their plaint in the suit’ 


filed in the court of the learned Civil 
Judge, Senior Division. Navsari. It may 
be noted that after raising several con- 
tentions in the plaint, the plaintiffs only 
prayed for a declaration that the purpose 
for which the notification was issued did’ 
not exist and that the notification was 
issued mala fide and was illegal. null and 
void. Even the point which was urged 
by the learned counsel for the petitioners 
in the previous writ petitions viz. that 
the petitioners had confined their objec- 
tions only to those matters which were 
set out-in clauses (a) and (b) in S. 40(1) 
and that they had no opportunity to raise 
any objections relating to the matters in 
the new clause (aa) and therefore the re- 
port made by the officer under Sec. 5-A 
cannot be treated as a valid report. was 
not pressed the said point was not speci- 
fically incorporated in the plaint. As al- 
ready stated earlier, the petitioners did not 
press this point before the High Court 
after having taken it and therefore it was 
unnecessary for the High Court to deal 
with the same on merits. But the result 
would be that the said point not having 
been pressed was deemed to have been 
waived. Even then, if the present ap- 
pellants thought it fit to canvass this 
point once again. it was open to them to 
take this point specifically in the plaint. 
It is interesting to note that no such 
point was taken specifically in the plaint 
nor was any application for amendment 


of the plaint given till the present civil’ 


application No. 2428 of 1971 was given for 
amendment of the plaint. From the 
pleadings of the parties as they actually 
stand on record. it is crystal clear that 
not a single point has been urged by the 
appellants in this suit which was not 
urged by them before the High Court in 
the writ petitions. All these points were 
specifically taken by them before the 
High Court and were conclusively nega- 
tived after full hearing. In the special 
civil application No. 857 of 1962 filed by 
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the present appellants, Tf was contended 
by them at para 9 as under:— 


“The petitioner submits that inasmuch 
as no opportunity as stated above was 
given to the petitioner, the inquiry under 
Section 5-A of the said Act and the noti- 
fication issued under Section 6 is vitiat- 
ed, being opposed to the principles of 
natural justice and also being contrary to 
the provisions of the said Act”. 

In para 10, it was further averred:— 
`- “That the petitioner submits that In 
any event if this Hon’ble court comes to 
the conclusion that no inquiry as stated 
above is necessary or is provided by Sec- 
tion 5-A of the said Act. then. the peti- 
tioner submits that the provisions of the 
said Section 5-A imposes unreasonable 
restrictions on the rights of the petitioners 
as guaranteed by Art. 19(1)(f of the 
Constitution of India”. 
In para 11, it was further stated:— 

“That the petitioner does not admit 
that the inquiry as contemplated under 
Section 5-A was made or a report sub- 
mitted”, 

In para 14, it was contended that— 

“the petitioner submits that in the 
circumstance of the present case, the - 
acquisition of the land for the 2nd res- 
pondent cannot be said to be an acquisi- 
tion needed for construction of some work 
nor can it be said that such work is like- 
ly to be useful to the public. That the 
Atul Products Private Limited produces 
That the 
Petitioner submits that the manufacture 
of these articles cannot be said to be arti- 
cles useful to the community’. 

In para 21, it was stated— 

“That the petitioner further submits 
that the notification under Section 6 is 
also illegal and ultra vires. The peti- 
tioner further submits that the provisions 
of Sections 39. 40 and 41 are also not 


complied with and hence also it is not 


oven to the Ist respondent to put into 
force the provisions of Sections 6 to 37 of 
the said Act. The petitioner further sub- 
mits that in the circumstances stated 
above, the notification issued under Sec- 
tion 6 of the said Act by the Ist res- 
pondent is illegal, ultra vires, aoa ane 
and bad in law”. 


In para 23, it was stated— 


D E AETA after the Supreme Court 
held that it was not competent to the 
Government to acquire lands for a com- 
pany unless the company was carrying 
out works which are directly useful to 
the community. It was not competent to 
the State Government to revive and act 
under the old notification under Section 4 ` 
of the said Act. That if. after this deci- 
sion, the State Government wanted to 
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acquire the lands. then. it was necessary 
for it to follow the new procedure”. 


From the above contentions raised by the 





petitioners in the writ petitions filed be- . 


fore the High Court, it is clear that all 
those -points which are now being can- 
vassed before me were in fact taken be- 
fore the High Court and were negatived. 
If the petitioners categorically stated in 
their petition that provisions of Ss. 39. 40 
and 41 were not followed, it naturally 
would include all the provisions which 
were newly added in those sections, At 
the time of the writ petition. the Act 
was already amended and it cannot be 
said by any stretch of imagination that 
when the petitioners contended before the 
High Court that provisions of Sections 39, 
40 and 41 were not followed, they meant 
only provisions of old sections and not 
amended sections. In fact, as stated 
earlier, the High Court has considered the 
effect of the amended sections and intro- 
duction of sub-clause (aa) therein. After 
considering the effect of this amendment, 
the High Court has held that the com- 
pany was manufacturing articles which 
were useful to the community; that the 
houses and other constructions for which 
the lands were acquired were for the 
public good; that notification was not 
mala fide. It also held that the peti- 
tioners had failed to prove that the lands 
were not in fact required by the company 
and that the lands were acquired mala 
fide by the Government. It will thus be 
seen that all these questions have been 
once again reagitated in the suit. In my 
opinion. therefore, the decision of the 
writ petitions on the same subject-matter 
ill certainly operate as res judicata by 
general principles of express res judicata 
and it is not even necessary to consider 
the effect of general principles of con- 
structive res judicata. It is not necessary 
that in order to apply the principles of 
express res judicata each and every sen- 
tence in the memo of application should 
be allowed to be pleaded before it can be 
stated that the point was argued and 
decided by the court. As stated earlier, 
the petitioners did contend that no pro- 
per opportunity was given to make their 
objections and the report given by the 
competent officer under Section 5-A of 
the Act was not proper. It was open. to 
the petitioners to specifically submit that 
under the new amendment, they were 
denied an opportunity. But when gene- 
rally it was stated that they were not 
given proper opportunity to submit their 
objections under Section 5-A of the Act, 
it could as well be said that they meant 
not only the provisions of the old Act but 
provisions of the new Act also. The pro- 
visions of the new Act had already come 
in force. I am unable to accept the sub- 
missions of Mr. Nanavaty that when cer- 
tain provisions of the Act were referred 
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to” in the petitions, they reant only pro- 

visions of the old Act and fot the new 
Act. At this stage. Mr. Nanavaty sub- 
mitted that in case I was irtclivfed to hold 
that principles of express res judicata 
were not applicable to the facts of-the 
instant case. and that rights of the par- 
ties may not be defeated by application of 
general principles of constructive res’. 
judicata, he should be given an oppor- 
tunity to press his application for amy 
endment of the plaint. He urged that” 
this was a law point which can be argu~ 
ed without any amendment being made. 

Mr. Nanavaty urged that the question of 
law could be argued at any stage and 
in fact, it was not necessary to make any, 
amendment in the plaint as it stands. 

However, if any amendment was neces- 

sary, he urged, that the application for 
amendment was already given in the in- . 
terest of justice, the said amendment 
should be allowed. This application is 
opposed by Mr. G. T. Nanavaty. learned 
Assistant Government Pleader. It is in- 
teresting to note that the proposed am- 
endment does not include any such ques- 
tion which has been canvassed before me 
by Mr. Nanavaty. Para 6-A which was 
sought to be added in para 6 of the plaint 
is as under:— 

“The plaintiffs beg to submit that 
consequent upon the decision reported in 
ATR 1962 SC 764 (the first Arora’s case) 
the said acquisition became illegal and 
void. The acquisition was not complete 
when the ce No. 3 of 1962 was 
promulgated on 20-7-1962 and the Land 
Acquisition Amending Act 31 of 1962 came 
in force on 12-9-1962. The said enact- 
ment did not save the said acquisition as 
the plaintiffs continued in occupation and 
the acquisition was not complete. The 
plaintiffs say that consequently the noti- 
fication under Section 4 issued on 9-6-1960 
and the agreement dated 17-1-1962 be- 
came ineffective and of no effect. Even 
if the notification under Section 4 of the 
Act could survive yet the defendant com- 
mitted an illegality by not entering into 
a fresh agreement. They also acted 
illegally by not following the procedure 
prescribed in the said Ordinance and the 
said Act”. 


It will, therefore, be clear that even in 
this amendment application. the appel- 
lants have not specifically pleaded that 
they were not given an opportunity to 
raise their objections under Section 5-A 
of the Act after the amendment came into 
force. The question about the effect of 
Arora’s case has already been consider- 
ed by the learned Judge of the High 
Court and it was held that the acquisition 
was valid. It was also held that the noti-~ 
fication under Section 4 of the Act was 
valid. As already stated earlier, the ap- 
pellants had taken a plea in the writ peti- 
tions that the provisions of Sections 39, 
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40 and 41 ‘a the Act were not followed. 
They had also, taken a-plea that the noti- 
fication uniter Section 6 was illegal and 
mala fide® P therefore, fail to under- 
stand show the. proposed amendment 






plaint at this stage for the simple reason 
_" that the other party is likely to suffer an 
‘Jirreparable loss, 


36: Mr. Nanavaty referred to the 
case of Jai Jai Ram Manohar i Vv. 
National Building Material Supply. Gur- 
gaon, (1969) 1 SCC 869 = (AIR 1969 SC 
*1267) wherein it was held that— 


“A party cannot be refused just relief 
merely because of some mistake, negli- 
. pence inadvertence or even infraction of 
the rules of procedure. The court always 
gives leave to amend the pleading of a 
party. unless it is satisfied that the party 
applying was acting mala fide, or that 
by his blunder he had caused injury to 
his opponent which may not be compen- 
sated for by an ‘order of costs. However, 
negligent or careless may have been the 
first omission and however late the pro- 
posed amendment, the amendment may 
be allowed if it can be made without in- 
flustice to the other side”. 


So far as the principle laid down by the 
Supreme Court is concerned, it is bind- 
ing on me and with respect, I am in en- 
tire agreement. However, every case 
depends on its own facts. In that case, 
the plaintiff was doing business in the 
name of Jai Jai Ram Manohar Lal. 
Through inadvertence, the plaintiff was 
described as Jai Jai Ram Manohar Lal 
and he sought leave to amend the plaint 
to sue as proprietor of Hindu family busi- 
ness. This application was granted by 
the trial court. But the High Court held 
that the trial court was not competent to 
allow leave to amend the plaint. In these 
circumstances, the Supreme Court ob- 
served that because of some mistake, 
negligence or inadvertence, the said relief 
should not be denied unless the party by 
its blunder had caused an injury to the 
opponent which cannot be compensated 
for by an order of costs. The other case 
relied upon by him was Bhagwati Prasad 
v. Chandramaul, AIR 1966 SC 735, where- 
T it was observed by the Supreme Court 
at— 


“Undoubtedly if a party asks for a 
relief on a clear and specific ground. and 
in the issues or at the trial, no other 
ground is covered either directly or by 
necessary implication. it would not be 
open to the sald party to. attempt to sus- 
tain the same on a ground which 


is entirely new. But in considering the 


application of this doctrine to the facts 
of a particular case court must bear in 
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sought . by the plaintiffs-appellants could . 
er their case. In any. 


_ ALR. 


mind the other principle that considera- 
tions of form cannot override the legiti- 
mate considerations of substance. - 


If a plea is not specifically made and 
yet it is covered by an issue by implica- 
tion and the partles knew that the said 
plea was involved in the trial, then-the 
mere fact that the plea was not expressly 
taken in the pleadings would not neces- 
sarily disentitle a party from relying upon 
R if it is satisfactorily proved by evi- 

ence”. : : 


It was urged that the proposed amend- 
ment was covered impliedly by the aver- 
ment made in paras 7 and 8 of the plaint. 
If the proposed amendment is covered by 
the averment made in paras 7 and 8 of 
the plaint, this amendment is-superfluous. 
If the amendment is not covered. the 
question would arise whether the said 
amendment should be allowed at this 
stage. The question whether the State 
had followed the procedure, under the 
amended Act is not merely a question of 
law but it is g question of fact. Unless 
the same was specifically pleaded it 
would not be possible for the State to 
rebut the same by leading evidence. If 
the question that sufficient opportunity 
was not given to the appellants to raise 
their objections in the light of the am- 


-ended Act is allowed to be incorporated 


in the plaint at this stage, the defendants 
would have no opportunity to show that 
in fact they had invited objections from 
the plaintiffs but were not given by them 
or to show that fresh objections were not 
necessary. Such a question cannot be 
answered in a second appeal merely by 
raising a dispute on a point of law. As 
already stated earlier, the plaintifis had 
challenged the validity of the Ordinance. 
The plaintiffs had challenged the purpose 
for which the lands were acquired. All 
these points were negatived by the court. 
I, therefore, see no useful purpose in 
allowing the proposed amendment at this 
stage. During the pendency of this ap- 
peal in this High Court. the Land Acqui- 
sition Act has been amended and a pro- 
vision has been incorporated in Sec- 
tion 6 of the Act stating that— 


AT no declaration in respect of 
any particular land covered by a noti- 
fication under Section 4, sub-section (1), 
published after the commencement of the 
Land Acquisition (Amendment and Vali- 
dation) Ordinance 1967 shall be made 
after the expiry of three Years from the 
date of such publication............ 


The first notification under Section 4 was 
issued on 22-6-1960 and the notification 
under Section 6 was issued on 30-8-1962. 
Now if a fresh notification was required 
to be issued under Section 6 of the Act, 
the result would be that the time lag 
between the issue of notifications under 
Section 4 and Section 6 would be more 
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than three years as a result the Govern- 
ment would be compelled to start acqui- 
sition proceedings de novo. It may be re- 
membered that prices of lands have abno- 
rmally increased during the last ten years 
and in the eventuality of the Govern- 
ment being required to take fresh acqui- 
sition proceedings, it will have to pay 
much larger amount as compensation on 
the basis of the market value prevailing 
on the date of fresh notification which 
may be issued under Section 4 of the Act. 
This would entail a great financial burden 
on the acquiring body which cannot 
merely be compensated by awarding 
costs. Therefore. while allowing the pro- 
posed amendment, the court has got to 
take into consideration whether the party 
will suffer irreparable damage as a result 
of the amendment or not. In my opinion, 
the appellants deliberately did not choose 
to take a specific plea in the suit even 
though such a plea was raised in the writ 
petitions and subsequently given up. If 
the appellants did not choose to include 

is plea in their plaint deliberately it 
would not be proper to permit them to 
amend the plaint at this stage. Had this 
plea been incorporated in the plaint at 
the earlier stage, the State Government 
may have considered the question of in- 
viting the appellants to offer objections 
in the light of the amended section. F 
am not prepared to believe that it was 
. not done so as a result of any mistake, 
fnadvertance or negligence. Curiously as 
the plaint stands, all those points which 
were taken in the writ petitions were 
once again canvassed in the suit and no 
fresh points were taken whatsoever. If 
the appellants deliberately chose not to 
take specific pleas:in the light of the am- 
endment of the Act, it would not be 
proper for me to permit them to amend 
the plaint in a second appeal. It was 
urged by the learned counsel for the ap- 
pellants that the said plea was in fact 
taken in the district court and was nega- 
tived by the court. even though the plaint 
was not specifically amended. It was, 
therefore. urged that the party was not 
going to be prejudiced if the plaint was 
allowed to be amended. I am unable to 
agree with the submissions made by the 
learned counsel. As already shown, in 
case issue of notification under Section 6 
is heid to be invalid on the ground that 
the plaintifis were not given an oppor- 
tunity to submit their objections under 
Section 5-A of the Act, in the light of 
the amended section, the respondents 
would greatly suffer which cannot be 
compensated by mere order of costs, It 
was urged by the learned counsel for the 
appellants that the object of courts and 
rules of procedure was to decide the 
rights of the parties and not to punish 
them for their mistakes. It was urged 
that if what is sought to be brought in 
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by the amendment can be ‘said in sub- 
stance to be already in the pleading 


sought to be amended, the court should 
not lightly reject the same. Reliance 
was placed on the case of A. K. Gupta 
and Sons Lid. v. Damodar Valley Corpn., 
AIR 1967 SC 96. As already stated ear- 
lier. with respect, I am in entire. agree- ` 
ment with the principle of law laid down 
therein. But in view of the reasons given 
earlier. I see no good reason why the 
proposed amendment should be allowed. 
re ca application stands re- 
ected. 


T. As stated earlier, the High 
Court in the previous writ petitions, had 
negatived all the contentions which have 
been raised by the present appellants in 
the suit. Therefore, the decision of the 
High Court in the said writ petitions 
would operate as res judicata by general 
principles of express res judicata with 
regard to the same subject-matter decid- 
ed after full contest or after giving fair 
opportunity to the parties to submit the 
same before the court. The learned 
counsel for the appellants in fact had 
specifically canvassed this point before 
the High Court though he did not try to 
insert it in the memo of petition by giv- 
ing an application for amendment. Not 
only he did not do so, but he deliberately 
did not press the point before the High 
Court. Under the circumstances, this 
point is deemed to have been negatived 
as being not pressed. The decision of 
the High Court therefore, in my opinion, 
could operate as res judicata by general 
principles of express res judicata. Even 
assuming for the sake of argument that, 
as the said point was not decided on 
merits -by the High Court and that it 
would not operate as res judicata by 
general principles of express res judicata, 
in my opinion, it would be barred by 
general principles’ of constructive res 
I am aware of the fact that the 
Supreme Court has kept this question 
open and so far to my knowledge 
general principles of constructive res 
judicata have not been applied to a sub- 
sequent suit and a decision in a writ peti- 
tion under Art. 32 or Art. 226 of the 
Constitution so far is not stated to have 
operated as res judicatg under gene- 
ral principles of constructive res judicata 
But here is a case of a deliberate act on 
the part of a party in taking a plea speci- 

y in the writ petitions and thereafter 
giving it up for the reasons best known 
to it. If the party after having taken a 
point did. not choose to press it and as a 
result the pointis not dealt with or decided 
on merits as being not pressed, it would 
all the same be binding on the party by 
general principles of constructive res judi- 
cata. It was open to the appellants to 
have taken this point to its logical con- 
clusion by submitting erguments on 
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merits. The appellants could have as well 
given an application for inserting this 
point in the petition when it was pointed 
out to the learned counsel for the peti- 
tioners appellants that such a point was 
not specifically taken in the petition nor 
was such amendment sought by the peti- 
tioners. Nothing prevented the petitioners 
from inserting this point in the writ peti- 
tions by leave of the court. The peti- 
tioners also could have otherwise canvas- 
sed this point orally and could have taken 
` decision of the court thereon. Curiously 
the petitioners did not ‘choose to amend 
the petition but gave up the point alto- 
gether and did not press it to its logical 
conclusion. Having failed in the writ 
petitions, the petitioners immediately 
filed:a suit. Even in the plaint. this 
point was not taken till it was orally argu- 
ed before the district court. In my 
opinion, therefore, this is a clear case 
where the decision of the High Court in 
the writ petitions would operate as res 
judicata by application of general prin- 
ciples of constructive res judicata. 
bad taken the point but subsequently 
gave it up. Even thereafter they did not 
take it specifically in the plaint. In my 
opinion, therefore. the present suit would 
be barred by not only the principles of 
express res judicata but by principles of 
constructive res judicata also. The learn- 
ed District Judge, therefore, was right in 
dismissing the appeal. 


8. In the result, the appeal fails 
and is dismissed with costs. The appel- 
lants to pay costs of respondent No. 1 
and bear their own. Respondents Nos. 2 
to 12 to bear their own costs. 


9. At this stage, Mr. K. H. Bhatt, 
learned Advocate for the appellants oral- 
ly sought leave to file an appeal under 
the Letters Patent. In my opinion. it is 
not necessary to grant any leave to file 
an appeal under the Letters Patent. The 
points canvassed before me were already 
decided earlier in the writ petitions. In 
my opinion, therefore. no useful purpose 
will be served by granting leave to ap~ 
peal under the Letters Patent. Leave is, 
therefore. rejected. At the oral request 
of Mr. Bhatt, interim injunction granted 
by this court is continued for a period of 
one month from today in order to enable 
the appellants to file an application for 
special leave to file an appeal in the 
Supreme Court. . 


10. Mr. R. H. Daru, learned Ad- 
vocate for the respondents Nos. 2 to 12 
also prayed that interim injunction grant- 
ed by this court may be continued for 
a period of one month from today in 
order to enable them to obtain special 
leave from the Supreme Court to file an 
appeal. As the lands under acquisition 
of respondents Nos. 2 to 12 were acquir- 
ed under the same notification, it is just 
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and proper that respondent No. 1 is res- 
trained from obtaining possession of the 
lands from respondents Nos. 2 to 12 for a 
period of one month from today. 


Appeal dismissed, 


AIR 1972 GUJARAT 162 (V 59 C 28) 
A. A, DAVE, J. 


Trustees of Religious Public Trust 
of Salam Jamadar’s Mosque and others, 
Appellants v. Vaghri Sana Ratna, Res“ 
pondent. 


A. F. O. No. 13 of 1967, (Converted 
into Civil Revn. Appin. No. 1130 of 1971), 
D/- 29-10-1971 against order of P. ; 
Patel, Asst. J. Panchmahals at Godbra in 
Civil Appeal No. 37 of 1965. 

(A) Civil P. C. (1908), S. 151 — Re- 
mand order in inherent power — Not ap- 
pealable under O. 43, R. 1 (u). 


(B) Civil P. C. (1908), O. 43, R.I 
(u) — Remand order in inherent power 
— Not appealable. 


(A-B) Where the appellate Court felt 
that the decree of the trial Court was 
not proper because of the amendment of 
the Act and therefore set aside the judg- 
ment and decree of the trial Court and 
remanded the suit to him, it cannot be 
said that O. 41, R. 23. CPC could have 
any application to the facts of the case 
but he has remanded the suit under Sec- 
tion 151, C. P. C. AIR 1966 Cal 310. Ref. 
on. (Para 4} 

(C) Bombay Tenancy and Aine 
ral Lands Act (67 of 1948), Section 70 (b) 
— It is not the duty of the Mamlatdar to 
decide whether a person was or was not 
a tenant im the past — AIR 1969 SC 
439 Followed. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1969 SC 439 = 10 Guj LR 421, 

Mussamia Imam Haider Bax Razvi 
v, Rabari Govindbhai Ratnabhai 7 
AIR 1966 Cal 310, Mrigendra Kumar 
Majumdar v. Sidheshwar Shit 4 
AIR 1966 SC 459 = 7 Guj LR 233, 
Ishverlal Thakorelal Almaula v, 
Motibhai Nagjibhai 6, 7 

A. S. Qureshi, for Appellants; V. J. 

Desai, for Respondent, 


JUDGMENT :— This appeal is 
directed against the judgment of the 
learned Assistant Judge. Panchmahals at 
Godhra setting aside the judgment and 
decree for eviction passed by the learned 
trial Judge and remanding the suit to 
him under Section 151, Civil Procedure 
Code, with a direction that he should 
Taise issues and re-number them and 
send the same to the Mamlatdar for deci- 
sion and in the meanwhile to stay the 
ea under Section 85A of the Tenancy 

ct. - 
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2. The facts giving rise. to this 
ier in a nut-shell are as under:— 

3. The trustees of a religious 
public trust of Salam Jamadar’s Mosque 
filed a suit against the present respon- 
dent Vaghri Sana Ratna to 
recover possession of the trust property 
which was in his possession as a tenant. 
The learned Civil Judge, Senior Divi- 
slon, Godhra passed a decree for evic- 
tion against the tenant, In an appeal 
preferred in the District Court, Panch- 
mahalg at Godhra, the learned Assistant 
Judge who heard the appeal was of the 
view that the question whether the 
present respondent was a tenant or not 
and whether the present appellants 
were entitled to possession of the suit 
land and mesne profits could only he 
decided by the Mamlatdar. In his view, 
provisions of section 88B would not be 
retrospective and would not apply to a 
tenant who was inducted on the land 
prior to 1956 when the Tenancy Act 
was amended. He, therefore. set aside 
the judgment and decree passed by the 
learned trial Judge and remanded the 
suit under Section 151, Civil Procedure 
Code with a direction to send the issues 
framed by him to the Mamlatdar for his 
finding and thereafter to decide the suit 
according to law. Against the said 
order of the learned Assistant Judge. the 
present appeal has been preferred to 
this court, 


4. Mr. V. J. Desai, learned Ad- 
vocate for the respondent at the outset 
raised a preliminary objection. He 
submitted that the appeal to this court 
could not lie. He stated that the learn- 
ed Assistant Judge had remanded’ the 
suit in his inherent powers under Sec- 
tion 151, Civil Procedure Code. He had 


not remanded the suit under order 41, 
Rule 23, Civil Procedure Code. In fact, 
he urged that the Order 41, Rule 23 


simpliciter could not apply to the facts 
of this case as the learned trial Judge 
had not disposed of the suit on the pre- 
liminary points, He therefore, urged 
that once the suit was remanded to the 
trial court under Section’ 151, Civil Pro- 
cedure Code, the only remedy open to 
the aggrieved party was to come to this 
court by way of a revision application. 
In support of his say. Mr. Desai referred 
to the case of Mrigendra Kumar Majum- 
dar v. Sidheshwar Shit, AIR 1966, Cal 
310, wherein it was observed that— 


‘Where the order of remand by 
Tower appellate court is plainly not one 
under Order 41 Rule 21, it is not appeal- 
able under Order 43 Rule 1 (u). 


It is difficult to hold that such a 
remand is appealable, particularly when 
the lower appellate court. in making this 
order, did not fully decide or con- 
clusively determine anything on the 
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merits of any of the disputes between 
the parties or any of their disputed 


rights but left the entire matter for 
decision to the trial court in the light of 
certain directions given in its judgment. 


In making an order of remand to 
send the case back “to the trial Court 
for fresh or further consideration, the 
lower appellate court has always to set 
aside the decree of the trial Court. The 
mere fact, therefore, that the decree of 
the trial court has been set aside, would 
not make the lower appellate court's 
order of remand a decree and appeal- 
able as such. Indeed, otherwise every 
order of remand under Section 151 of 
the Code would become appealable.” 
With respect, I entirely agree. It cannot 
be said that the trial Court had disposed 
of the suit on a preliminary point. In 
fact. the. trial Court had framed several 
issues and on the findings given on 
those issues on merits, the trial Court 
had passed a decree for eviction. The 
learned Assistant Judge, however, felt 
that’ the decree of the trial court was 
not proper because the defendant was a 
tenant who was inducted on the land 
prior to 1956 when certain provisions of 
the Tenancy Act were amended 
and Section 88B therein was inserted 
under which the trust property was 
exempted from the operation of the 
Tenancy Act except with regard to 
certain sections enumerated therein. The 
learned Judge. therefore. was of the 
view that this amendment would not be 
applicable to a tenant who was already 
on the land prior to 1956. He, therefore, 
set aside the judgment and decree of 
the trial Court and remanded the suit 
to him. It cannot, therefore, be said 
that the Order 41, Rule 23. Civil Pro- 
cedure Code could have any application 
to the facts of the present case. In fact, 
the learned Assistant Judge himself has 
not exercised his power under Rule 23 
of Order 41, C. P, Code, but he has 
remanded the suit under Section 151, 


C. P. Code. In such circumstances, an 
appeal could not lie tog this court, The 
only remedy which was open to the 


aggrieved party was to approach this 
court by way of a revision- application. 
However, as this matter is of consider- 
able importance. I permit the appellants 
to convert this appeal into a . revision 


application, 


5. Mr. Qureshi, learned Advocate 


for the appellants has very seriously 
contended that the learned Assistant 
Judge .has failed to appreciate the rele- 


vant provisions of Section 88B of the 
Bombay Tenancy Act and has misread 
and misinterpreted certain observations 
of the Supreme Court and has come to 
a wrong conclusion. He drew my atten- 
tion to S. 88B of the Bom. Tenancy and 
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Agricultural Lands Act, 1948, herein- 
after referred to as the Act wherein it 
js mentioned— 

“88B (1) Nothing in the foregoing 
provisions except Sections 3, 4B, 8. 9, 9A, 
AB, 9C 10. 10A, 11. 13 and 27 and the 
provisions of chapters VI and VIII in so 
far as the provisions of the said 
chapters are applicable to any of the 
matters referred to n the sections men- 
tioned above shall apply.” 

(a) to lands held i leased by a 
Iocal authority or University established 
by law in the Bombay area of the State 
of Gujarat; and 

(b) to lands which are the property 
of a trust for an educational purpose. a 
Hospital, Panjrapole Gaushala or an 
institution for DURUR, religious worship; 

xx” 


(c) xx 
Sub- oleae (2) Stee 


“For the purposes of this section 
certificate granted by the Collector, 
after holding an inquiry. that the con- 
ditions in the proviso to sub-section (1) 
are satisfied by any trust shall be ‘con- 
clusive evidence in that behalf” 
Relying on the words used in this sec- 
tion, Mr. Qureshi very forcefully urged 
that in the instant case, admittedly, the 
land belonged.to the Mosque which was 
a religious institution. It was a trust 
registered under the Bombay Public 
Trusts Act, The Collector had given a 
certificate under clause (b) of the said 
section. Therefore, he urged that, it 
was clear that the provisions of the said 
Act except Sections 3, 4B. 8 9. 9A, 9B, 
9C, 10, 10A, 11, 13 and 27 mentioned 
therein would not be applicable to the 
land of the trust. He submitted that 
Section 88B had no relation whatsoever 
to Section 43C and therefore, the learn- 
ed Assistant Judge was clearly in error 
in reading Section 43C while considering 
the effect of Section 88B. 

6. In order to appreciate the 
submissions made by Qureshi, it 
will be worthwhile to refer to Sections 
43C and 43D, of the Act, Sec. 43C States 

“Nothing in ° Sections 32 to 32R 
‘(both inclusive) and 43 shall apply to 
lands in the areas within the limits of— 

(b) a municipal corporation con- 
stituted under the Bombay Provincial 
Municipal Corporations Act, 1949. 

(e) a cantonment, or 


(f) any area included In a Town. 


Planning Scheme under 
Town Planning Act, 1954: 


Provided that if any person has ac- 
quired any right as a tenant under this 
Act on or after the 28th December 1948, 
the said right shall not be deemed to 
have been affected by the Bombay 
Tenancy and Agricultural Lands 
(Amendment) Act. 1952, or (save as ex- 

pressly provided in Section 32D) by the 


the Bombay 


o 
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Amending Act, 1955, notwithstanding 
the fact that either of the said Act has 
been made applicable to the area in 
which such land is situate.” . 
Section 43-D states— ac 
“(1) In the areas to which Sec. 43C 
applies notwithstanding any thing con- 
tained in Sections 31 to 31D (both in- 
clusive) a landlord may terminate the 
tenancy of a tenant (other than a per- 
manent) in respect of any ‘land with 
effect from the 3lst day of May of any 
year by giving the tenant three months” 
notice in writing. if the landlord bona 


fide requires the land for any nons 
agricultural purpose: 
Provided that the three months’ 


period of such notice shall expire before 
the 31st day of May of such year. 

(2) The provisions of Sections 29, 
37. and 39 shall mutatis mutandis apply 
to the termination of the tenancy of a 
tenant in respect A any land under sub= 
section (1)”. 


It may, therefore, be noted that under 
Section 43C rights of a tenant who was 
inducted on the land after 28th Decem- 
ber 1948 were preserved in spite of the 


amendment made in the Act under 
which the provisions of the Tenancy 
Act were held not applicable to the 


land situated within the municipal 
limit. Mr. Qureshi, however, urged that 
this section has nothing to do with sec- 
tion 88B which specifically states that 
the provisions of the Tenancy Act would 
not apply to lands owned by a trust. a 
therefore, urged that it was immatert 


if the land was situated within the 
municipal limit or not. Once it was 
found that the land was owned by a 


trust, the provisions of the Tenancy Act 
except those provisions specifically 
enumerated in Section 88B would not 
be applicable at all and in that case, it 
was not necessary for the court to re- 
mand the suit with a direction to send 
certain issues to the Mamlatdar.’ Appa- 
rently, the submissions made by Mr. 
Qureshi have great force. Reading Sec« 
tion 43C by itself, one can readily agree 
with Mr. Qureshi that it would have no 
application so far as the land owned by 
the trust is concerned. In such a case, 
only the provisions of Section 88B 
would come into play. However, the 
effects of the various amendments made 
under the Tenancy Act in 1956 have 
been considered by the Supreme Court 
in the case of Ishverlal Thakorelal 
Almaula v. Motibhai Nagiibhai, 7 Guf 
LR 233 = (AIR 1966 SC 459). wherein at 
page 238, the following pertinent obser- 
vations were made:— 


“The Legislature has ‘by referring 
to the Amending Act of 1955 
“sought also to protect. save as ex- 
pressly provided in Section 43D, the 
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rights acquired under Act 67 of 1948, 
notwithstanding the amendments made 
by Act 13 of 1956. By Section 48 of Act 
13 of 1956, the scheme of exemption 
from the operation of the Act of certain 
provisions thereof was extensively 
amended in respect of different classes 
of land. Section 88 of Act 67 of 1948 as 
originally enacted was substituted by 
Sections 88, 88A, 88B. 88C and 88D,_But 
this modified scheme of exemption and 
other provisions of the Act were by 
virtue of the proviso to Section 43C not 
to affect the rights of tenants acquired 
on or after December 28, 1948 under Act 
67 of 1948. save as expressly provided 
by Section 43D.” 


By these observations, the ‘Supreme 
Court meant that the amendment in- 
troduced in the Tenancy Act by Act 13 
of 1956 was not retrospective and could 
not affect the rights of a tenant acquir- 
ed after 28th December 1948. Mr. 
Qureshi, however, urged that the 
Supreme Court was not called upon to 
decide this point; that the question was 
not directly before it and these observa- 
tions, therefore. cannot be said to be 
laying down any proposition of law. I 
am able to agree with him. In the 
case before the Supreme Court. the 
Supreme Court was required to consider 
the effect of the amendment made in 
the Tenancy Act. The Supreme Court 
was called upon to consider whether 
the Amending Act was retrospective in 
effect. While doing so. the Supreme 
Court took into consideration several 
other provisions of the Act which were 
similarly for the first time substituted 
in the Tenancy Act by the Act 13 of 
1956. Under these circumstances, the 
Supreme Court specifically referred to 
Sections 88, 88A. 88B, 88C and 88D and 
observed that this modified scheme of 
exemption and other provisions of the 
Act were by virtue of the proviso to 
Section 43C not to affect the rights of 
tenants acquired on or after December 
28, 1948. I am therefore, not prepared 
to agree with Mr. Qureshi that the 
Supreme Court was not called upon to 
make any observations with regard to 
other provisio np of the Act. Assuming 
for the sake of argument that. that was 
not the subject-matter before the 
Supreme Court, even the obiter dicta 
of the Supreme Court laying down law 
js binding on all other 
fore. the proposition of law enunciated 
by the Supreme Court in the observa- 
tions made above would be binding on 
me and with respect. I entirely agree. 


7. Mr, Qureshi further urged 
that assuming that the provisions of the 
Tenancy Act applied to the facts of the 
present case, the question whether the 
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defendant was a tenant in the past can= 
not be left to be decided by the Mamlat- 
dar, Under the provisions of the Tenancy 
Act as.contained in Section 170 thereof, 
the Mamlatdar has to decide whether 
a particular person is a tenant or not. 
Therefore, the Mamlatdar has to record 
his finding about the situation as it 
contains in the present and not about 
the situation as was found in the past. 
He, therefore, urged that the issues aS 
framed by the learned Assistant Judge 
“whether the appellant was a tenant or 
a protected tenant” cannot be left for 
decision to the Mamlatdar and it would 
be open to the trial court to decide the 
same from the evidence before him. In 
support of his case, Mr. Qureshi refer~ 
red to the case of Mussamia Imam Haider 
Bax Razvi v. Rabari Govindbhai Ratna- 
bhai 10, Guj LR 421 = (AIR 1969 SC 
439) wherein it was observed— 


“Section 70 (b) of the Bombay 
Tenancy and Agricultural Lands Act 
imposes a duty on the Mamlatdar to 
decide whether a person is a tenant, but 
the sub-section does. not cast a duty 
upon him to decide whether a person 


was or was not a tenant in the past 
whether recent or remote. The main 
question in the present case was the 


claim of the defendants that they had 
become statutory owners of the disputed 
lands because tbey were tenants either 
on the tillers’ day or on the date of the 
release of the management by the Court 
of Wards. In either case, the question 
for decision will be not whether the 
defendants were tenants on the date of 
the suit but the question would be whe~ 
ther they were or were not tenants in the 
past. In other words, the plea of tena- 
ney on the two past dates was a subsi- 
diary plea and the main plea was of 
statutory ownership and the jurisdiction 
of the civil court cannot, therefore, be 
held to be barred in this case by virtue 
of the provisions of Section 70 of the 
Act read with the provisions of Sec. 85 
of the Act.“ 


From these observations, it is therefore 
clear that the learned Assistant Judge 
was not right in directing the trial court 
to send- the above issue to the Mamlat- 
dar for recording his finding. In fact. 
in the instant case, it is not disputed by 
the parties that the defendant is the 
tenant of the suit land. The only ques- 
tion which requires to be considered in 
the suit is whether he was a tenant: 
after 28th December 1948 and prior to 
1956 when the above amendment came 
into force. This question could be 
decided by the trial court from the evi- 
dence before it. Once it is found as a 
fact that the defendant was a tenant 
and had acquired interest after Decem- 
ber 28, 1948 and prior to 1956, Sec- 
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tion 88B of the Act would not come in 
his way and it would not be open to the 
civil court to pass a decree for eviction. 
In that case, only the Mamlatdar could 
pass proper orders for possession under 
Section 29 of the Act. From the peru- 
sal of the judgment of the learned trial 
Judge it transpires that he has not fram- 
ed an issue whether the defendant 
was a tenant after December 28, 1948 
and prior to 1956. Unless it is found as 
a fact that the defendant was a tenant 
prior to 1956, provisions of Section 88B 
of the Act would be applicable in his 
case. In my opinion, therefore. the 
papers will have to be sent to the trial 
court as has been done by the learned 
Assistant Judge for recording a finding 
on the issue whether the defendant was 
a tenant after 28th December 1948 and 
prior to 1956 when the Act 13 of 1956 
came into force, If after recording his 
finding on this issue. the learned trial 
Judge came to the conclusion that the 
defendent was a tenant inducted on the 
land after December 28, 1948 and before 
1956, he should dispose of the case 
according to law in the light of the pro- 
visions of Section 43D of the Act and 
observations of the Supreme Court 


referred to in 7 Gui LR 233 = (AIR. 


1966 SC 459) referred to earlier, 


8. In the Result, the revision 
application partly succeeds. The order 
of the learned i t Judge remand- 
ing the suit to the trial court for his 
decision is confirmed. But his order 
directing the learned trial Judge to 
send issues framed by him to the 
Mamlatdar for his decision is hereby set 
aside, The learned trial Judge is direct- 
ed to frame an issue whether the defen- 
dant was a tenant inducted on the land 
after December 28, 1948, and prior to 
1956 when the amendment came into 
force and decide the suit according to 
Jaw. In view of the facts of this case, 
there will be no orders as to costs. 


Application partly allowed. 
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Narayanbhai v. Dolatram 


A.I. R. 
ete. — Charge is as on immovable pro- 
perty — Suit for mortgage money is 
governed by Article 62 — (X-Ref:— T. 
P. Act (1882), Sections 3 and 68 — Words 
and Phrases “immovable property”). 
(Case Law discussed), (Para 27) 


Where a plant equipped with the 
necessary machinery to draw water 
from the well and to supply water to 
other fields connected with the lease- 
hold interest in the lands whereon 
some super structures are constructed is 
the subject of mortgage such equipment 
is the immoveable property and the suit 
for payment of mortgage dues is govern- 
ed by Article 62 and not Article 113. 

(Para 27) 
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A. N. Surti for Appellants; C T. 
Daru. for Respondent No. 1. 


SHETH, J.:-—- This appeal is direct- 
ed against the judgment and preliminary 
decree passed by the learned Joint Civil 
Judge, Senior Division. Nadiad. in Spe- 
cial Suit No. -50 of 1964, dated 28th 
July, 1966: 

2. The appellants are 
defendants Nos. 1 to 12. 
No. 2 


original 
Respondent 
Ramanlal Narandas is original 
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defendent No. 13. whose name has been 
deleted at the request of the appellants’ 
Advocate. Respondent No. 1 Dolatram 
Chauharmal is original plaintiff. (par- 
ties will be hereinafter referred to as 
“the plaintiff” and “the defendants” as 
the case may be), 


3. The plaintiff filed the afore 
said suit for recovery of his mortgage 
dues to the tune of Rs. 1,22.980/- by sale 
of the mortgaged properties, described 
in Schedule ‘A’, attached to the plaint. 
The said suit was based on the mortgage 
deed, Ex, 108. dated 29-9-1952. passed 
by defendant No. 1 Narayanbhai Mahi- 
jibhai and one Ranchhodhai Bakorbhai. 
whose heirs and legal representatives 
are defendants Nos. 2 to 12, 

4-7, x x xX x x 

8. Mr. A. N. Surti, appearing for 
defendants Nos. 1 to 12 raised only two 
contentions before us. The main con- 
tention raised by him is that the suit is 
barred by limitation. The second con- 
tention raised by him is that in respect 
of pipe-lines. the Court should not have 
passed an order regarding sale in the 
terms as has been done. It should have 
been confined to pipe-lines situated in 
the lands in respect of which leases, 
Exs. 122 and 132 had been executed. 
Pipe-lines situated in the fields of other 
persons should not have been made the 
subject-matter of sale for realisation of 
the dues as those persons were not be- 


fore the Court 
9. XXXXX. 
10. In Section 3 of the Transfer 


of Property Act, 1882, “immoveable pro- 
perty” has been defined as under: 

“In this Act, unless there is some- 
thing repugnant in the subject or con- 
text— 


‘ummoveable property’ does nof 
include standing timber, growing crops 
or grass.” 


It is further stated therein: 

“attached to earth” means—= 

(a) rooted in the earth. as in the 
ease of trees and shrubs; 

(b) imbedded in the earth, as In 
the case of walls or buildings; or 

(c) attached to what is so imbedded 
for the permanent beneficial enjoyment 
of that to which it is attached.” 


iL In the General Clauses Act. 
1897, in Section 3, clause 26 “immove- 
able property” has been defined as 
under: 

*Simmoveable property’ shall fn- 
clude land, benefits to arise out ot 
land, and things attached to the earth, 
or permanently fastened to anything 
attached to the earth.” 

12.' In Section 2 (6) of the Indian 
Registration Act, 1908, ‘“immoveable 
property” has been defined as under: 
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“'Immoveable property’ includes land, 
buildings, hereditary allowances. rights to 
ways. lights, ferries, fisheries or any 
other benefit to arise out of land, and 
things attached to the earth. or perman- 
ently fastened to anything which is 
attached to the earth, but not standing 
timber. growing crops nor grass.” 

13-14, XXXXX 

15. Keeping these facts in mind 
brought on the record, we will examine 
the rival contentions urged at the Bar. 

16. Mr. Surti invited our atten- 
tion to the decision of a» ‘single Judge of 
the Madras High Court in Thangammal 
v. Murugammal, AIR 1970 Mad 325. It 
is observed therein: 

“Although a superstructure on land, 
being a thing attached to earth. would 
be immoveable property both under 
Transfer of Property Act and the Gene- 
Tal Clauses Act, by fiction created by 
Section 28 of the Presidency Small 
Cause Courts Act it shall be deemed as 
moveable property in the circumstances 
mentioned in that section.” 

It was only because of a deeming 
fiction introduced by Section 28 of the 
Presidency Small Cause Courts Act, 
such properties were treated as move- 
able properties for the purposes of exe- 
cution. That position has been made 
quite clear by the learned Judge at 
page 327 observing: 

“Section 28 of the Act enacts that, 
for the purpose of the execution of a 


‘decree of the Small Cause Court and for 


the purpose of deciding all questions 
arising in the execution of the decree, 
anything attached to the immoveable pro- 
perty shall be deemed to be moveable 
property”. 
That decision has. therefore, no applica- 
tion, ` 
17. In J. H. Subhiah v. Govind- 
rao. AIR 1953 Nag 224 a Division Bench 
of the Nagpur High Court has made the 
following pertinent observations: 


“In order to determine what is and 
what is not immoveable property as a 
result of attachment or annexation to 
land, two tests have been laid down, viz. 
(1) the degree of mode of annexation, 


and (2) the object of annexation. Of the 
two tests the latter is the mnre 
important, and it is a question 


which depends upon the, , particular cir- 
cumstances of each case,’ 


Mr. Surti has leaned heavily on the 
second test referred to therein, viz. “the 
object of annexation”, in support of his 
contention, It is further observed in 
this decision: 

“Where the land, on which the 
machinery belonging to ‘A’ was erected, 
belonged to ‘B’ it must be assumed that 
the machinery was erected by ‘A’ either 
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as a licensee or as a temporary tenant 
and that he did not intend the machi- 
nery to form part and parcel of the 
immoveable property to which it was 
attached for the time being.” 
It is significant to note that there, a 
question arose between a judgment- 
debtor and a judgment-creditor in res- 
pect of the procedure to be followed in 
attachment of such properties. If the 
property was immoveable property. the 
procedure adopted was not the proce- 
dure that has. to be adopted for the 
purposes of attaching immoveable pro- 
perties, Furthermore, in para 5, at 
page 225, evidence brought on the re- 
cord in respect of the property, has been 
referred to as under: 

“The boiler attached in this case has 
four’ wheels. These wheels are not ac- 
tually embedded in the earth but some 


earth has been raised over the wheels 
with the object that the wheels may 
not move, There is not a masonry 


foundation for the working of the shaft. 
The various saws were not to be seen 
but the places where they were fixed 
were shown to me.” 
After referring to the definition of 
“mmoveable property’, in General 
Clauses Act as well as Transfer of Pro- 
perty Act, and referring to certain deci- 
sions the relevant observations made at 
page 225 are: 

“The English law of ‘fixtures’ does 
not strictly apply to India, but the 


classification as immoveable property of- 


things attached to the earth bears some 
analogy to the English law of ‘fixtures’. 
Under the English law, generally speak- 
ing. whatever is annexed to the freehold 
becomes part of the realty. But certain 
principles of English law which distin- 
` guish between what is and what is not 
immoveable property as a result of at- 
tachment or annexation to land may be 
referred to with advantage in this con- 
nection. In the leading case of ‘Holland 
vy. Hodgson’, (1872) 7 CP 328 at p 334 
Blackburn. J. made the following obser- 
vations: 

‘There Is no doubt that the general 
maxim of the law is, that what is annex- 
ed to the land becomes part of the land; 
but it is very difficult if not impossible 
to say with precision what constitutes 
an annexation sufficient for this pur- 
pose. It is a question which must de- 
pend on the circumstances of each case 
and mainly on two circumstances, as in- 
dicating the intention, viz. the degree of 
annexation and the object of the annexa- 
tion. When the article in question is no 
further attached to the land, then (sic) 
by its own weight it is generally to be 
considered a mere chattel; see— ‘Wilt- 
shear v. Cottrell’, (1853) 1 El & B1 674. 

and the case there cited, But even in 
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such a case if the intention is apparent 
to make the articles part of the land. 
they do become part of the land.” 


It is thus evident that even in this deci- 
sion. intention is considered to be one of 
the important factors. It further 
observed therein: 


“An anchor gimilarly fixed in the 
soi] for the purpose of bearing the strain 
of the chain of a suspension bridge 
would be part of the land, Perhaps the 
true rule is, that articles not otherwise 
attached to the land than by their own 
weight are not to be considered as part 
of the land, unless the circumstances are 
such as to shew that they were intended 
to be part of the land. the onus of shew- 
ing that they were so intended lying on 
those who assert that they have ceased 
to be chattels, and that, on the contrary, 
an article which is affixed to the land 
even slightly is to be considered as part 
of the land, unless the circumstances are 
such as to shew that it was intended all 
along to continue a chattel, the onus ly- 
ing on those who contend that it is a 
chattel.” 


In our opinion, these observations lay 
down a correct ratio as regards the 
burden of proof and this ratio has to be 
kept in mind in the present case. It is 
further observed therein in parg 12: 

“But where. as in the present case, 
the machinery is attached to land which 
is the property of somebody else which 
is only in the temporary occupation of 
the owner of the machinery the præ 
sumption is all the other way.” 
Reliance has been placed by Mr. Surti 
on these observations. In para 13, it 
has been observed: 

“Another circumstance which may 

be referred to in this connection is the 
fact that there was no registered instru- 
ment evidencing the.purchase by the 
appellant of the machinery in question 
from the decree-holders themselves, It 
has been admitted by the decree-holders 
that in 1943 they sold the machinery in 
question to the judgment-debtor for 
Rs. 30.000/-. The parties treated the 
transaction as one relating to moveable 
property and therefore did not think it 
necessary to have a registered document 
to support the transaction.” 
In the instant case, position fs quite to 
the contrary. Document of mortgage has 
been registered and the stamp has been 
paid as if the property mortgaged was 
the immoveable property, It is further 
observed in this decision: 


“Apparently. the transaction In 1943, 
even as the sale in question in the pre- 
sent instance, related only to the machi- 
nery as detached from the land to which 
it had been temporarily attached. On 
both the occasions the owners of tha 
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land did not Intend to deal with the 
land itself As already indicated, in the 
present instance the decree-holjers 
themselves have made it clear during 
the execution proceedings that the 
machinery has to be sold as detached 
from the land to which it is attached.” 
In our opinion, on close scrutiny of this 


decision, it clearly appears that there is’ 


no such inflexible rule laid down as 
has been suggested on behalf of defen- 
dants Nos. 1 to 12, by Mr. Surti On 
the contrary, this decision supports the 
submissions made by Mr. Daru. 

18. Another decision relied upon 
by Mr. Surti was the decision of a single 
Judge a the Madras High Court in 5S. 
P. K. Subramanian Firm v, Chidam- 
baram, Nate 1940 Mad 527, It is observ- 
ed therein also after referring to the 
position of law in England, at page 528. 
after referring to the decision in Rey- 
nolds v., Ashby and Sons (1904) AC 4654. 
to which we will make reference at an 
appropriate stage. as it lays down the 
position of law very succinctly in this 
behalf: 

“But I do not read those cases as 

faying down an absolute rule that wher- 
ever there is an oil engine fixed with 
nuts to a concrete platform, it is neces- 
sarily and for all purposes immovenble 
property. As Lord Lindley has observ- 
.ed in the last quoted case, in deciding 
whether that which has once been a 
chattel has become annexed to the reai- 
ty. attention should be paid to the nature 
of the thing itself, the mode of its attach- 
ment and the circumstances .in which It 
came to be attached, the object for which 
fit has been introduced and also 
the relative positions of the rival clai- 
mants.” 


Mr. Daru has laid considerable emphasis 
on one of the important factors to be 
borne in mind, viz. relative positions of 
the rival claimants. At page 529. it is 
further observed: 

“Now, in deciding whether or not a 
fransaction relating to an engine is a 
transaction relating to immoveable pro- 
perty. one is entitled, I think, to have 
regard not merely to the nature of the 
attachment by which the engine is fixed 
an the ground but also to the circums- 
tances in which it came to be fixed, the 
title of the person fixing it in the im- 
moveable property_and the object of the 


transaction by which the engine Is 
transferred or bound.” 
Mr, Daru, has in our opinion, rightly 
laid emphasis on this last factor referred 
to therein viz. “object of the transaction 
by which the engine is transferred or 
bound”. which is also an important 
factor. It is further observed therein: 
‘When defendants 1 and 2 introduc- 
ed this engine into defendant 5's pre- 
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mises, they could not have intended to 
make a permanent improvement to she 
immoveable property. Their object 
must, from the very circumstances in 
which the installation was made be 
deemed to have been to utilise the 
machinery for their own profit so long 
as they had the use of the premises and 
m aa it if and when their lease termin- 
a bed 

At page 530, the relevant observations 
made are: 

“When we come to consider the cir- 
cumstances of the actual security bond, 
then quite clearly it cannot have been 
the intention of the parties to bring 
about a transaction relating to immove- 
able property. for defendants 1 and 2 
were in daily expectation of being evict- 
ed from the premises and they could not 
five to the plaintiff any rights of a 
valuable nature in the immoveable pro- 
perty as such, All that they could give 
would be a right to the plaintiff to hold 
as security for their debt a chattel over 
which they had a power of disposal 
which implied its severance from the 
base to which it was for the time being 
attached.” 


It was a case of a lease for a short 
period. This decision also, in our opin- 
ion. does ‘not lay down any rule. of law 
which really supports .the contention 
urged by Mr. Surti. 

19. In Jnan Chand v., Jugal 
Kishore, AIR 1960 Cal 331, it is observ- 
ed by a single Judge of the Calcutta 


High Court: 


“In order to decide whether machi- 


nery fastened to the earth is immove- 


able property, the relevant period to be 


taken into consideration, is when 
the machinery is brought on the land 
and fixed up for the purpose of running. 
The test is the object with which the 
machinery is affixed to the land and the 
manner in which it is affixed. If the 
mode of attachment is imbedding in the 
earth as in the case of walls and build- 
ings or if the object of attachment is 
for the permanent beneficial enjoyment 
of the land to which it is attached then 
the property will be immoveable pro- 
perty within the meaning of Section 3 
of the Transfer of Property Act but not 
otherwise, 

In deciding the question regard 
must be had not merely to the nature of 
the attachment by which the machinery 
in which it was fixed on the ground, but. 
also to the circumstances in which it came 
to be fixed, the title of the person fixing 
it in the immoveable property and the 
object of the transaction”, 


It will be significant to note that In 


that decision also it has been stated 
taking all the documents into considera~ 
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tion that the idea of ‘A’ was to create a 
charge on the machinery unconnected 
with his interest in the land. In the 


instant case, as said earlier by us, lease- 
hold interest in the lands alongwith the 
aforesaid units of machinery and plant 
have been the subject-matter of the 
transaction in question. This decision 
also. therefore, does not lay down’ any 
ratio which really supports the conten- 
tion urged by Mr, Surti. 

20. In Perumal Naicker v. T. 
- Ramaswami Kone, AIR 1969 Mad 348, 
Veeraswami. J., speaking for the Divi- 
sion Bench, has observed: 

“He was impleaded as the second 
defendant in the suit, which was to set 
aside the sale on the ground. among 
others. that the engine being a perman- 
ent fixture to the land, it was an im- 
moveable property, and that in the re- 
covery proceedings the procedure appli- 
cable to such property having not been 
applied, the sale itself was invalid.” 

It is thus evident that the question which 
the Division Bench of the Madras High 
Court had to decide was whether the 
sale became invalid in not following the 
procedure applicable to such property, 
as an argument was advanced that such 
property was immoveable property. In 
that context, the observations made are: 

“The question whether when a 
chattel is attached to the earth or a 
building, it is immoveable property, is 
a mixed question of law and fact. and 
has to be decided in the light of particu- 
lar facts in each case. Obvious cases 
may not call for tests. Where doubt 
arises, certain tests have been formulat- 


ed_in_ particular contexts, 
literally applied. may not yield always 
a proper and correct result. While 
general tests pointed out by judicial 
decisions, in the light of specific facts 
may be borne in mind, eventually the 








decision on the question should depend 
upon how the Court, looking at the 
facts as _a whole, feels on the matter. 


English law relating to fixtures cannot 
be bodily applied to conditions in this 
country. 7 

Broadly speaking the degree. manner, 
extent and strength of attachment of the 
chattel to the earth or building, are the 
main features to be regarded. All the 
three aspects, in the description, show 
that the attachment should be such as 
to partake of the character of the 
attachment of the trees or shrtibs rooted 
` to the earth. or walls or buildings im- 
bedded in that sense, the further test is 


whether, such an attachment is for the 
permanent beneficial enjoyment of the 
immoveable property to which it is 


attached, For a chattel to become part 
of immoveable property and to be re- 
garded as such property. it must become 
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attached to the immoveable property as 
permanently as a building or a tree 
attached to the earth. If, in the nature of 
things, the property is a moveable pro~ 
perty and for its beneficial use or en- 
joyment, it is necessary to imbed it or 
fix it on earth, though permanently. 
that is. when itisin use. it should not be 
regarded as immoveable property for 
that reason, 


The attachment of the oil engine to 
earth though it is undoubtedly a fixture, 
is for the beneficial enjoyment of the 
engine itself and in order to use the 
engine, it has to be attached to the earth 
and the attachment lasts only so long as 
the engine is used: When itis not used. 
it can be detached and shifted to some 
other place. The attachment, in such a 
case. does not make the engine part of 
the land and as immoveable , property. 
The mere fact that the engine stood 
affixed to the earth for a long period 
does not make the fixture a permanent 
one for the fixture was necessary for 
use of the engine during that period.” 
It is significant to note that in the inst- 
ant case. we are not merely concerned 
with the oil engines and the pumps. We 
are concerned with such unit embedded 
in a particular manner coupled with the 
interest in the lands, no doubt a lease~ 
hold interest in the lands themselves. 


21. Another decision relied upon 
by Mr, Surti is the decision of a Divi- 
sion Bench of Hyderabad High Court in 
Addu Achiar v. The Custodian Evacuee 
Property, AIR 1953 Hyd 14, Same tests 
are laid down as in the aforesaid cases. 
The question that arose for decision was 
as regards stamp duty payable on the 
conveyance. 


- 22, In Khan Chand Nur 
Muhammad, AIR 1936 Lah 243. it is 
observed: 


“Flour mil, as such, can change 

-hands and be removed from one place 
to another and so it is not immoveable 
property within the meaning of Sec~ 
tion 2 (6) of the Registration Act.” 
A decision of the Bombay High ` Couri 
in N. C. Macleod v. Kikabhoy Khushal, 
(1901) ILR 25 Bom 659, was followed, 
It is significant to note that it was a 
case between a lessor-and a lessee, where 
the lessee was a tenant for a ted 
period, 


23. In lLokashan Jain Udyog 
Mandir Ltd. v. Kalooram, AIR 1965 Raj 


15. a Division Bench of the Rajasthan 
High Court has observed: 

“By an agreement the defendant 
obtained a lease from the plaintiff of 


the right to run a printing press for a 
period of three years together with the 
entire machinery, types, furniture. ete, 
which was part and parcel of the press, 
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The building in which the press was 
situated did not belong to the plaintiff 
but belonged to a third party. the plain- 
tiff being in possession: of the building 
merely as a tenant. The tenancy was 
not a permanent or a long term tenancy 
but it was a monthly or a yearly one 
or_a tenancy for a period of three years 
certain from the date the agreement was 
executed. It was specifically provided 
in the agreement that not only the 
defendant would be at liberty to obtain 
alternative accommodation for the runn- 

ing of the press but it was left open to 
him to remove the machinery if and 
when he liked to do so. It was clearly 
within the contemplation of the parties 
that the machinery of the press need not 
remain fastened to or in the premises 
where the press was situate at the time 
of the agreement. 


It was held that considering the 
terms of the tenancy between the plain- 
tiff and the third party. there could be 
no question of the machinery in the 
case being permanently fastened to any- 
thing which is attached to the earth. 
Further, the machinery was not fixed by 
the plaintiff for any such object as the 
permanent beneficial enjoyment of the 
building in which the press was located 
end therefore it did not fulfil the es- 
sential requirements of the clause “attach- 
ed to the earth’ in Section 3, Transfer 
of Property Act. Therefore, the machi- 
nery in this case did not fall within the 
definition of immoveable property in 
law. and consequently the agreement 
even if accepted as a lease was not and 
would not be a lease with respect to 
frmmoveable property requiring com- 
pulsory registration within the meaning 
of Section 17 (1) (d) of the Registration 
Act.” 


24. As said by us earlier, in the 
Calcutta decision (AIR 1960 Cal 331) 
there was a monthly tenancy. In the 
Madras decision (AIR 1940 Mad 527) 
lease was for a period of three years. 
We have to bear in mind that in the 
instant case we are concerned with the 
position where a plant equipped with 
the necessary machinery to draw water 
from the well and to supply water to 
other fields. connected with the lease- 
hold interest in the lands whereon some 
super-structures were constructed, is the 
subject-matter of the mortgage transac- 
tion. We have to find out whether this 
subject-matter constitutes immoveable 
property when we have to decide that 
question in the context of the period of 
limitation. Furthermore. we have to 
decide that question not between a 
lessor and a lessee, but between a mort- 
gagor and a mortgagee. Possession of 
the rival claimants is an important 
factor to be borne in mind. Further- 
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more, leases in the instant case were not 


for a short duration, viz. three years or 


for a shorter duration, The leases were 
also for a period of 21 years, Further- 
more. the mortgagor under this deed, 
undertook an obligation not to stop this 
business during the subsistence of the 
mortgage. It therefore. means that this 
unit was to be kept intact. The terms 
of the lease, therefore. that on the ex- 
piry of the lease period, the lessee had to 
return the land in the same condition in 
which it was received, and if there were 
any holes created. they had to be re- 
paired, will not affect the posses- 
sion. The lessee had installed the unit 
and installed in the manner referred to 
by us earlier, It was the lessee who had 
thereafter executed the mortgage-deed, 
evidenced by Ex, 108, and we have to 
decide this question, keeping in mind the 
position of the mortgagor and the mort- 
gagee and not the lessor and the lessee 


25. In Hemendra Lal Roy v. 
Indo-Swiss Trading Co.. Ltd., AIR 1935 
Pat 375. a Division Bench of the Patne 
High Court had to deal with the ques- 
tion in the context of the period of 
limitation, It has been observed: 


“Until the power house is dismantl- 
ed, the machineries, etc., which are fix- 
ed to the earth are uprooted and until 
the buildings are demolished the mate- 
rials with which they were constructed 
cannot be called, ‘moveable property’. The 
undertaking is akin to “immoveable pro- 
perty’ rather „than to ‘moveable pro- 
perty’ and any suit for its possession 
would not be governed by Article 49 but 
by Article 144.” 

At page 379, in the relevant para 21 the 
observations made are: 

“Well, until the power house is dis- - 
mantled, the machineries ete.. which are 
fixed to the earth are uprooted and until 
the buildings are demolished the mate- 
tial with which they were constructed 
cannot be called ‘moveable property’. 
Even. up to this date the undertaking. 
which consists of the power house and 
other connected buildings, plants and 
machineries, supply mains and lines ete. 
which are really fixtures, is functioning 
as one unit.” h 
These observations are useful for the 
purposes of taking into account that one 
has not to look to different items viz. 
pumps, pipe-lines, etc. One has to take 
the entire unit as one. 


26. In our opinion. the decision 
of the Privy Council in (1904) AC 466 
throws a flood of light on the question 
in issue, Lord Lindley, in his speech 
observes: 

“The purpose for which the machi- 
nes were obtained and fixed seems to 
me unmistakable; it was to complete and 
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use the buildings as a factory. It is 
true that the machines could be remov- 
ed if necessary, but the concrete beds 
and bolts prepared for -them negative 
any idea of treating the machines when 
fixed as moveable chattels. 

The question is whether they pass- 
ed by the mortgage. But for the fact 
that Holdway had not paid for them 
the question would not, in my opinion. 
be open to the slightest doubt. There 
is a long series of decisions of the high- 
_ est authority showing conclusively that 
as between a mortgagor and a mortga- 
gee machines, fixed as these were to 
land mortgaged. pass to the mortgagee 
as part of the land.” 

It is further observed therein: X 

“Others were referred to în the 
argument, but I need only mention 
Southport and West Lancashire Banking 
Co. v. Thompson. (1887) 37 Ch. D. 64, 
where it was held that whether the 
mortgagor is an owner in fee or is only 
a lease-holder (as in this case) is im- 
material with reference to the question 
now under consideration.” 
At pages 473 and 474. 
observed: : 

“My Lords, I do not profess to be 
able to reconcile all the cases on fix- 
tures, still less all that has been said 
about them. In dealing with them 
attention must be paid not only to the 
mature of the thing and to the mode of 
attachment. but to the circumstances 
under which it was attached, the pur- 
pose to be served, and last but not least 
to the position of the rival claimants to 
the things in dispute.” 


In our opinion, all these factors referred 
to therein are important factors to be 
borne in mind. It is not only the mode 
of annexation and object of annexation 
that would be decisive of the position. 
Having regard to all the aforesaid 
factors and circumstances, one has to 
determine this question. 


27. Having regard to all these 
factors and especially the factor that we 
have to decide this question as regards 
the mortgagor vis-a-vis the mortgagee and 
that too for the purpose of determining 
the period of limitation that would 
govern the present suit. we are of the 
opinion that this property, if taken as a 
whole. as said earlier, is the immove- 
able property. It is a mortgage of an 
immoveable property. Parties’ inten~ 
tion very clearly appears from the docu- 
ment itself. ermore, defendant 
No. 1 who was a party to this deed and 
has been examined at Ex. 232 has not 
stated anything that this property was 
intended to be moveable property and 
the document did not evidence a 
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of Immoveable 
this docu- 
It is a 


mortgage transaction 
property. In our opinion, 
ment is a mortgage document, 
simple mortgage of- immoveable pro- 
perty. At any rate, there is no escape 
from the conclusion that it was a charge 
created upon the immoveable property 
and the present suit is for the recovery 
of the mortgage dues on the basis of 
the mortgage document or a suit relat- 
ing to charge upon the immoveable pro- 
perty. to enforce that charge. Taking 
any view of the matter. it is evident 
that the period of limitation would be 
governed by Article 62 of the Limita- 
tion Act, 1963. The suit having been 
filed within 12 years from the date the 
mortgage amount became due, it is 
evident that the suit is not time-barred. 


28. The argument advanced by 
Mr. Surti that as the lease-hold right 
under the lease-deed. Ex, 132, was not 
transferable, the security in respect of 
that Mahelav property could be said to 
have been lost on the date of the mort- 
gage and the suit should have been filed 
within six years from that date, as Arti- 
cle 120 of the Old Limitation Act cor- 
responding to Article 113 of the New 

itation Act, would govern the period 
of limitation, is devoid of any merits, 


29.. This is not a suit filed by the 
mortgagee for compensation on account 
of loss of security or being deprived of 
security. 


30. Similarly. his argument tha? 
on 1-4-1957 in view of the Bombay 
Tenancy and Agricultural Lands Act, 
the tenant would be deemed to be the 
owner from 1-4-1957 and consequently, 
security would be lost, is devoid of any 
merits. He hasnotbeen able to point out 
any provision from that Act which indi- 
cates that on the tenant being deemed 
to be an owner the property will be- 
come free from encumbrances which 
existed over that property. 


31. Another fact to be borne in 
mind is that this is a mortgage created 
by the lessee, i, e, the tenant himself. 
Mr. Surti invited our attention to the 
decision of the Supreme Court in 
Monimala Devi v. Indu Bala Debya, AIR 
1964 SC 1295, It is observed therein: 


“A suit to enforce a mortgage is 
governed by Article 132 and has to be 
filed within twelve years from the date 
on which the money sued for became 
due, unless the period of limitation so 
prescribed is extended in the manner 
provided by Part III of the Limitation 
Act, Dispossession of the mortgagee is 
not one of the grounds prescribed by the 
Act for extension of the time prescribed 
for filing a suit. Section 68,. Transfer 
of Property Act does not deal with the 
period of Limitation for filing a sult og 
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extension of the period prescribed by 
the Limitation Act for filing a suit. The 
right conferred by Section 68 is again 
not a right to enforce the mortgage but 
a right to sue for the mortgage money 
on the personal covenant or to claim 
compensation when the mortgagee is de- 
prived of his security.” 
That decision has no application, There 
the suit was filed after the 12 years had 
already expired. It was sought to he 
urged that the time was extended and 
that contention was repelled. In the 
instant case. the suit has been filed 
within a period of twelve years before 
the mortgage deed became due, Further- 
more, there is no question of deprivation 
of any security. Both these leases were 
subsisting on the date the suit was filed. 
This argument advanced .by Mr. Surti 
is, in our opinion, devoid of any merits. 
The first submission made by Mr. Surti. 
therefore, fails, We hold that the learn- 
ed trial Judge has rightly come to the 
conclusion that the suit is not barred by 
limitation. 
32-35. XXXXX 


Appeal dismissed. 
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Mohanlal Narandas, Petitioner v. 
State of Gujarat and others, Opponents. 

Civil Revn. Appln. No. 420 of 1971, 
D/- 23-8-1971 to quash order of Dist. J., 
Surat, D/- 31-3-1971. - 

Land Acquisition Act (1894) Sec- 
tion 47-A (2) and (3) (as introduced by 
Land Acquisition (Gujarat Unification 
and Amendment) Act, 1963 (20 of 1965) 
— Surrender of land acquired under 
the Act — Action for enforcement — 
Provisions of sub-section (2) read with 
sub-section (3) of Section 47-A con- 
templating not necessarily valid actions 
apply to wrongful acquisitions also. 

(Para 6) 

Sub-section (3) providing for com- 
pensation for wrongful exercise of power 
to acquire land or exercise of the power 
without authority would be rendered 
redundant if connotation of sub-section 
(2) is circumscribed only to valid actions 
under the Act. Hence, in view of sub- 
section (3). injunction to restrain the ac- 
quisition authority from enforcing sur- 
render of the land cannot be granted by 
a Civil Court. (Para 6) 


K. K. Chokhawala, for Petitioner; 
G. M. Vidyarthi, Asst. Govt. Pleader, 
for Respondents. 


` ORDER :— The plaintiff has filed 
Regular Civil Sùit No. 998 of 1970 in 
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the Court of the Civil Judge, Senior 
Division at Surat for a declaration that 
the acquisition of land bearing S. 
No. 188 of Ward No. 9 situate in the 
city of Surat is unlawful and ultra 
vires. During the pendency of the suit 
the plaintiff applied for an interim in« 
junction to restrain, the defendants 
from taking possession of the said land. 
The defendants to the suit are the State 
of Gujarat, the Collector of Surat and 
the Land Acquisition Officer, Branch 
No, 4, Surat. 

2. The learned trial Judge re- 
jected the plaintiff's application for in- 
terim injunction on the ground that no 
statutory notice under Section 80 of the 
Code of Civil Procedure was served upon 
the defendants and that, therefore. the 
suit was not maintainable. 

3. The plaintiff appealed tò the 
District Court. The learned District 
Judge held that the finding of the learn- 
ed trial Judge that the statutory notice 
under Section 80 of the Code of Civil 
Procedure was not served upon the de- 
fendants was erroneous. However, he 
dismissed the appeal because Sec, 47-A 
of the Land Acquisition Act inserted by 
Sec. 21 of the Land Acquisition (Guia- 
rat Unification and Amendment) Act, 
1963 prohibits Civil Courts from issuing 
injunctions against the acquiring autho~ 
rities in matters of land acquisition. 

4, It is against that appellate 
order that this Civil Revision Applica~ 
tion has been filed. 

5. Mr. Chokhawala, appearing for 
the plaintiff, has contended before me 
that Section 47-A has no application to 
the instant case, Section 47-A provides 
as under :— 

“(1) In the application of this Act, 
to the State of Guiarat, for Section 47 
the provisions of sub-sections (2) and 
(3) of this section shall be substituted, 

(2) If the Collector is opposed or 
impeded in taking possession under this 
Act of any land or in preventing enjoy- 
ment of any easement extinguished 
under this Act. he shall, if a District 
Magistrate, enforce the surrender of the 
land to himself, or the closure of such 
easement and if not such Magistrate. he 
shall apply in any area for which a 
Commissioner of Police has been ap- 
pointed to the Commissioner of Police 
and elsewhere to any Executive Magis- 
trate and such Commissioner or Magis- 
trate shall enforce the surrender of 
the land to the Collector, or as the case 
may be, the closure of such easement. 

(3) Any action taken by a Collec- 
tor, Magistrate or Commissioner of 
Police under sub-section (2) shall not 
be questioned in any Civil Court and 
no injunction shall be issued by such 
Court for restraining such action, but 
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the aggrieved party shall be entitled in 
such Court to reasonable compensation 
for any damage suffered by him by rea- 
son of the powers under this section be« 
ing exercised by any such officer wrong~ 
fully or without authority”. 


The first contention which 
Mr. Chokhawala has raised before me 
is that sub-section (2) of Section 47-A 
contemplates a valid action on the part 
of the Collector under the Land Acqui- 
sition Act. If the action taken by the 
Collector under the Land Acquisition 
Act is challenged as unlawful or ultra 
vires his powers, then Section 47-A has 
no application to such an action and any 
suit filed for challenging such an action 
is not subject to the provisions of Sec- 


tion 47-A. I am unable to agree with 
Mr. Chokhawala in this submission of 
his. All the sub-sections have got to 


be read together in order to find out 
the intention of the legislature. Sub- 
section (3) provides for reasonable com- 
pensation for any damage which a per- 
son may have suffered by reason of 
the wrongful exercise of his power by 
an officer or by the exercise of some 
power by an officer without authority. 
Section 47-A, therefore, in terms con- 
templates cases of wrongful exercise of 
power under the Land Acquisition Act 
by an officer or exercise of power by 
an officer without authority. Reading 
sub-section (2) in light of sub-section (3) 
it is clear to me that the actions con- 
templated by sub-section (2) are not 
necessarily valid actions. They must 
purport to be actions under the Land 
Acquisition Act. If the connotation of 
sub-section (2) is circumscribed only 
to valid actions under the Land Acqui- 
‘|sition Act, as Mr. Chokhawala contends, 
then the provisions of sub-section (3) 
would be rendered absolutely redundant 
because in such a case no question of 
providing for compensation for wrong- 
[ful exercise of power or exercise of 
power without authority ‘will at all arise. 


7. Mr, Chokhawala has next con- 
tended that in the instant case no one 
had opposed or impeded the Collector 
in taking possession of the land in ques- 
tion ‘under the Land Acquisition Act. 
It is a question of fact. It has been 
stated in the plaint itself that the Col- 
lector or someone on his behalf had gone 
to take possession of the land in ques- 
tion and that. therefore, the plaintiff 
had filed the present suit for vindicating 
his rights. In view of these averments, 
J am unable to accept the second sub- 
mission made by Mr. Chokhawala on 
facts. 


8. In the result, since I find no 
swubstance in both the contentions raised 
by Mr. Chokhawala. the Revision Ap- 
plication fails, Rule is discharged with 
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no order as to costs. Mr. Chokhawala, 
however, requests me to continue for a 
period of two weeks from today the in- 
terim injunction issued by this High 
Court in this Civil Revision Application 
because the plaintiff wants to challenge 
in a Writ Petition the vires of Sec. 47-A 
of the Land Acquisition Act. Since the 
plaintiff wants to challenge the vires of 
Section 47-A in a Writ Petition in this 
High Court. in exercise of inherent 
powers conferred upon me I direct that 
the interim injunction issued by 
Court in this Civil Revision Application 
shall continue in force for a period of 
two weeks from today. and shall- stand 
vacated thereafter. 


Revision dismissed. 
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Lallubhai Keshavram Joshi, Appel- 


lant v. Nirmalaben Lalluram Joshi. Res- 
pondent. 


Second Appeal No. 617 of 1967. D/- 
3-8-1971, against order of M. I. Pandya, 
Dist. J., Banaskantha at Palanpur in 
Civil Misc. Appeal No. 7 of 1967. 


(A) Hindu Marriage Act (1955), Sec- 
tion 24 — Maintenance pendente lite 
and expenses of proceedings — Powers 
of Court. 


_ Section 24 is not controlled by Sec- 
tion 23 or any other provision of the Act. 
Jf the applicant for pendente lite main- 
tenance is found to have no independent 
income, the Court is competent to grant 
it — Conduct of either party is immate- 
rial although it is relevant for passing 
an order under Section 25. (Para 3) 


(B) Hindu Marriage Act (1958), Sec- 
tions 28, 24 — Interim order passed 
under Section 24 is appealable — Words 
‘for the time being in force’ refer not 
to right of appeal but to the forum and 
procedure governing an appeal — Thus 
when wife’s application for maintenance 
pendente lite is dismissed by Subordi- 
nate Judge, the District Court is com- 
petent to hear appeal against such inte- 
rim order. AIR 1961 Guj 202 and (1964) 
5 Guj LR 417, Foll; AIR 1960 Bom 315, 
Dissented from. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1966 Guj 139 = 6 Guj LR 714, 

Umiyaben v. Ambalal Laxmidas 4 
(1964) 5 Guj LR 417 = ILR (1964) 

Guj 353, Prahaladbhai Sataram- 

das v. Ashabai Trikamji 8 
AIR 1962 Cal 88 = 65 Cal WN 786, 


Anita Karmokar v. Birendra 
Chandra Karmokar 5 
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AIR 1961 Guj 202 = 2 Guj LR 536, 
Harilal Purushottam v. Lilavati 
Gokaldas : 

AIR 1960 Bom 42 = 61 Bom LR 


442, Gangadhar Rakhamaji v. 

Manjula Gangadhar 4 
AIR 1960 Bom 315 = 62 Bom LR 

47, Prithvirajsinhji Mansinghii 

v. Shivprabhakumari 3,4,5 
AIR 1958 Bom 466 = 60 Bom LR 

633, Smt. Kamala v, Sharma 

Rupchand 4 


I. C. Bhatt, for Appellant. 

JUDGMENT :— This appeal raises a 
very important question of law. In 
order to appreciate the implications in- 
volved in this appeal, it will be worth- 
while to state the facts giving rise to 
this appeal in a nut-shell. 


2, The appellant before this court 
is the husband of the present respon- 
dent Nirmalaben. The appellant had 
filed a petition No. 8 of 1966 under Sec- 
tion 9 of the Hindu Marriage Act for 
a decree for restitution of conjugal 
rights on the ground that she had with- 
drawn herself from the society without 
any reasonable cause. During the pen- 
dency of the said petition, the present 
respondent gave an application under 
Section 24 of the Act for getting main- 
tenance pendente lite and expenses of 
the proceeding. The learned trial Judge 
held that the present respondent had 
proved that she had no income of her 
own and that her husband was earning 
Rs. 100 to 125/- per month. In the opi- 
nion of the learned trial Judge, there- 
fore, she was entitled to receive Rs, 25/- 
per month as maintenance and Rs, 50/+ 
as costs of the proceeding. However, 
the learned trial Judge dismissed the 
application of the respondent for inte- 
rim maintenance on the ground  thaf 
she was disentitled to receive the same 
on account of her conduct. Against the 
said order of the learned trial Judge, 
an appeal was preferred in the district 
Court and the learned District Judge 
allowed the appeal and set aside the 
order of the trial Court. He ordered 
that the present respondent should re- 
ceive Rs, 25/- as monthly maintenance 
and Rs. 50/- as expenses for defending 
herself in the main proceeding. Against 
the said order of the learned District 
Judge, the present appeal has been 
preferred to this court. 


3. Mr. I. C. Bhatt, learned Ad 
vocate for the appellant submitted that 
the learned District Judge had no juris- 
diction to entertain an appeal against 
the order passed by the Court under 
Section 24 of the Hindu Marriage Act. 
In support of his say. he referred to 
the case of Prithvirajsinhji Mansinghji 
v. Shivprabhakumari. AIR 1960 Bom 
315. In order, therefore, to understand 
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the implication it will be necessary to 
refer to Sections 24 and 28 of the Hindu 
Marriage Act. Section 24 says— 


“Where in any proceeding under 
this Act, it appears to the court that 
either the wife or the husband. as the 
case may be, has no independent in~ 
come sufficient for her or his support 
and the necessary expenses of the pro-, 
ceeding it may. on the application of 
the wife or the husband. order the res- 
pondent to pay the petitioner the ex- 
penses of the proceeding. and monthly 
during the proceeding, such sum as, 
having regard to the fetitioner’s own 
income and the income of the respon- 
dent, it may seem to the court to be 
reasonable,” 


Thus. whenever any proceeding under 
the Hindu Marriage Act is pending be- 
fore the court, it is competent for that- 
court to pass interim order with regard 
to the maintenance and expenses of the 
proceeding of either party. if the court 
came to the conclusion that the husband 
or wife as the case may be. had no in- 
dependent income sufficient for his or 
her support. Apparently. this section is 
independent of other provisions of the 
Act and is not controlled by Section 23 
thereof. Even the learned trial Judge 
negatived the contention of the learned 
advocate for the present appellant that 
Section 24 was controlled by the provi- 
sions of Section 23’ Curiously. however, 
the learned Judge observed that the 
conduct of the wife is borne out from 
her own evidence which prevents her 
from getting any relief under Sec, 24 
of the Act and taking into consideration 
her conduct, the learned trial Judge 
dismissed the application for mainten- 
ance pendente lite. The learned district 
Judge who heard the appeal against the 
said order was of the opinion that pro- 
visions of Section 24 of the Act were 
not controlled by Section 23 or any 
other section and ordered the present 
appellant to pay Rs. 25/- per month as 
maintenance pendente lite and Rs. 50/- 
towards the expenses of the proceeding. 
In my opinion, the view taken by the 
learned District Judge is correct. Provi- 
sions of Section 24 as seen from the 
wordings of the section itself clearly in- 
dicate that they are not controlled by 
the provisions contained in any other sec- 
tion of the Act. In order to award 
maintenance pendente lite to the wife 
or the husband as the case may be, the 
court has merely to consider whether 
he or she has any independent income 
sufficient for his or her support. If the 
court from the evidence before it holds 
that he or she had no independent in- 
come for his or her support, the court 
is competent to pass an order for main- 
tenance pendente lite. In order to 
award maintenance pendente lite under 
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Section 24 of the Act, conduct, of either 
party is immaterial In fact, Section 24 
‘of the Act does not entitle the court to 
look into the conduct of the either party 
at all before passing any such order. 

the conduct of a party was to be 
taken into consideration for passing any 
order, there would have been appro- 
priate provisions in the section itself as 
is found in Section 25 of the Act, Sec- 
tion 25 (1) states— 


“Any court exercising jurisdiction 

under this Act may at the time of pas- 
ging any decree or’ at any time subse- 
quent thereto, on application made to 
ft. for the purpose by either the wife 
or the husband, as the case may be, 
order that the "respondent shall, while 
the applicant remains unmarried, pay to 
the applicant for her or his maintenance 
and support such gross sum or such month- 
ly or periodical sum for a term not ex- 
ceeding the life of the applicant as. hav- 
jing regard to the respondent's own income 
and other property if any, the income 
and other property of the applicant and 
the conduct of the parties, it may seem 
to the court to be just, and any such 
payment may be secured, if necessary, 
by a charge on the immovable property 
of the respondent”. 
Thus, while passing an order for main- 
tenance under Section 25 of the Act, it 
would be open to the court to take into 
consideration the conduct of the parties. 
Section 24 does not include any such 
words. Therefore. while 
order for maintenance pendente lite, the 
court cannot look into the question of 
conduct of the parties. As stated ear- 
lier, only while passing an order for 
maintenance under Section 25 of tthe 
Act conduct of the parties would be re- 
levant. In my opinion, therefore, the 
learned trial Judge was clearly in error 
in refusing to pass an order for main- 
tenance pendente lite and expenses of 
the proceeding on the ground of alleg- 
ed conduct of the wife. 


4, Mr, Bhatt, however, urged 
that if the order of the learned trial 
Judge was wrong, it was open to the 
wife to file a revision petition before 
this court. He urged that no appeal to 
the district court was provided against 
an interim order under the Act, and 
therefore. the order passed by the 
learned District Judge was. clearly with- 
out jurisdiction. In order to appreciate 
the submissions made by Mr. Bhatt, it 
will be profitable to refer to Section 28 
ef the Act which says— 


“All decrees and orders made by 
the courts in any proceeding under this 
Act shall be enforced in like manner as 
the decrees and orders of the court 
made in the exercise of its original civil 
furisdiction are enforced, and may be 
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passing an. 


. behalf, all proceedings 
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appealed from under any law for the . 
time being in force: 


Provided that there shall be no 
appeal on the subject of costs only”. 
Section 28. therefore, envisages that all 
decrees and orders under this Act shall 
be enforced in like manner as the de- 
crees and orders of the court made in 
the exercise of its original civil jurisdic- 
tion. Similarly, it envisages that all 
decrees and orders made by the court 
in any proceeding under this ,Act may 
be appealed from under any law for the 
time being in force. The only restric- 
tion is that no appeal shall lie on the 
subject of costs only. The learned Ad- 
vocate for the appellant. however, sub- 
mitted that it is not that each and every 
order made by the court-in a proceed- 
ing would be appealable but only such 
order which was under any law for the 
time being in force would be appealable. 
He submitted that the words “under 
time being in force” 
would indicate Civil Procedure Code. 
Therefore, he submitted that the inte- 
rim order passed by the court in any 
proceeding cannot be the subject-matter 
of an appeal, unless it came within the 
provisions of Section 104 or Order 43, 
Rule 1 of the Civil Procedure Code, In 
my opinion, the construction put upon 
Section 28 of the Act by Mr. Bhatt is 
very narrow and unwarranted. The 
Civil Procedure Code would be applic- 
able only with regard to the procedure 
governing an appeal and has nothing to 
do with the right of an appeal, Sec- 
tion 21 of the Act says— 


“Subject to the other provisions 
contained in this Act and to such rules 
as the High Court may make in this 
under this Act 
shall be regulated, as far as may be, by 
the Code of Civil Procedure, 1908”. 

In my opinion. therefore, the applicabi- 
lity of the Code of Civil Procedure to 
the proceedings under this Act will be 
only for laying down procedure and no 
more. The Civil Procedure Code does 
not contain any provision for a right to 
appeal under any other law. The right 
to appeal under the Hindu Marriage 
Act is provided in Section 28. It clearly 
says that all decrees and orders may 
be appealed from under any law for 
the time being in force. In my opinion, 
the words “under any law for the time 
being in force” would mean that the 
procedure governing an appeal will be 
the procedure laid down in the Civil 
Procedure Code and the law for the 
time being in force for determining the 
forum of appeal is the Bombay Civil 
Courts Act. In the case of Gangadhar 
Rakhamaji v. Manjula Gangadhar. AIR 
1960 Bom 42, the question about the 
interpretation of the words “law for 
the time being in force” arose, and the 
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division bench of the Bombay High 
Court after considering Section 28 of 
the Act, observed as follows :— 


ORTE “law for the time being in 
force” for determining the forum of appeal 
is the Bombay Civil Courts Act. Under 
Section 8 of that Act an appeal from 
the decree or order of a Civil Judge, 
Senior Division, lies to the District 
Court except in the case of decisions in 
guits where the amount or value of the 
subject-matter exceeds ten thousand 
rupees, Under the Bombay Civil Courts 
Act, a District Court is presided over 
by a District Judge and is the principal 
court of original civil jurisdiction in the 
district within the meaning of the Code 
of Civil Procedure. In the present case, 
the decree having been passed by the 
court of the Civil Judge Senior Divi- 


‘sion of Ahmednagar, in a petition under 


the Hindu Marriage 
should lie to the 
Ahmednagar”, 


Mr. Bhatt, however, submitted that 
there was no direct question before the 
division bench whether the, appeal 
would lie to the district court against 
the order passed by the court under 
Section 24 of the Act. The point in- 
volved in that case was confined to the 
question whether an appeal against the 
decree passed by the court should be 
in the district court or in the High Court. 
Mr. Bhatt agreed that an appeal against 
the decree passed by the court under 
the Hindu Marriage Act would lie in 
the district court or in the High Court 
according to the amount or value of the 
subject-matter of the appeal. In the 
instant case, there was no decree. The 
order under Section 24 was an interim 
order and therefore, Mr, Bhatt submit- 
ted that only a revision application 
would lie to the High Court and no appeal 
could lie in the district court. In sup- 
port of his say, he referred to the case 
of AIR 1960 Bom 315, wherein Gokhale, J. 
observed that— 


“What the Legislature intended by 
referring to the words ‘any law for the 
time being in force’ in Section 28 was 
that the appealability of decrees and 
orders should be determined by the 
provisions of the Code of Civil Proce- 
dure. Thus Section 28 does not provide 
for an appeal against every order made 
by the court in the proceedings under 
the Act, but only such orders which 
can fall within the definition of decrees 
under Section 2 (2) of the Civil Proce- 
dure Code or with regard to which an 
appeal is provided under the Code. An 
order granting interim relief under Sec- 
tion 24 has to be distinguished from an 
order granting permanent alimony and 
maintenance, which the court can pass 
under Section 25. Such an order can- 
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not amount to a decree as defined in 
Section 2 (2) of the Civil Procedure 
Code and, therefore would not be ap- 
pealable ag decree. Such an order does 
not fall also within Section 104 nor 
under Order 43 Rule 1 of the Code. It 
would not be, therefore, appealable 
under the Civil Procedure Code. Hence 
revision application will be maintain- 
able against such order”. 

With great respect, I am unable to agree 
with this view. In my opinion, under 
Section 28 of the Act, all decrees and 
orders made by the court in any pro- 
ceeding under the Act are made subject 
to an appeal. If it was not so, the 
words “all decrees and orders may be 
appealed from” would not have been 
used, Reference to “any law for the 
time being in force” seems to 


be for 
the purpose of prescribing -procedure 
which would govern such appeals and 
forum where the appeal is to be pre- 
ferred, The question whether an appeal 
lies against an order passed under Sec- 
tion 24 of the Act is not to be determin- 
ed by reference to any law for the time 
being in force such as Civil Procedure 
Code. In fact, an appeal is already 
provided for by Section 28 itself 
the procedure governing that appeal 
will be the procedure laid down in the 
Civil Procedure Code. In my view, the 
words “for the time being in force” 
seem to have been inserted only for de- 
termining the forum of an appeal and 
for regulating the procedure. In fact, 
the Bombay High Court in the earlier 
case impliedly was inclined to hold that 
an appeal was provided in Section 28 
of the Act. In the case of Smt, Kamala v. 
Sharma Rupchand, AIR 1958 Bom 466 
the Bombay High Court considered the 
object of Section 24 of the Act in mis- 
cellaneous first appeal No. 197 of 1958. 
No doubt, no direct question arose be- 
fore the High Court that an appeal 
against an order passed under Sec. 24 
of the Act was not maintainable. But- 
as stated earlier, the High Court im- 
pliedly was inclined to take a view that 
The effect of 
Section 28 of the Act has been consider- 
ed by a division bench of this court in 
the case of Umiyaben v. Ambalal Laxmi- 
das, 6 Guj LR 714 = (AIR 1966 Guj 
139) wherein it was observed that— 


“A right of second appeal against 
an appellate decree made by the court 
in a petition for judicial separation 
under Section 10 of the Hindu Marriage 
Act cannot be found in the Civil Proce- 
dure Code, 

The decrees and orders which form 
the subject-matter of legislation under 
Section 28 of the Hindu Marriage Act, 
1955 must include not only original de- 
crees and orders but alse eppellate de- 
crees and orders, 
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Section 28,of the Act undoubtedly 
confers a right of appeal by using the 
words “may be appealed from” but 
that right of appeal is to be exercised 
‘under any law for the time being in 
force’. The procedure for filing the ap- 
peal and the jurisdiction and power of 
the court in dealing with the appeal 
are governed by the law for the time 
being in force which would include inter 
‘alia the Civil Procedure Code. 
werds “under any law for the time be- 
ing in force” provide not only the pro- 
cedure for filing the appeal and the 
forum in which the appeal must be filed, 
but. also the jurisdiction and power of 
the court in dealing with the appeal so 
filed. The right of appeal is conferred 
by the section but the nature and ex- 
tent of the right which depend on the 
procedure, jurisdiction and powers | of 
the court in dealing with the appeal 
are governed by the law for the time 
being in force which includes inter alia 
the Civil Procedure Code, 


The right of second’ appeal confer- 
red by Section 28 of the Hindu Marriage 
Act, 1955, is Hmited to the grounds set 
out in Section 100 of the Code of Civil 
Procedure and therefore;-can be exer- 
cised only, on questions of law and not 
on questions of fact”. ` 
The ratio of this case clearly states that 
right of an appeal is conferred by the 
section. In my view, therefore, Sec- 
tion 28 confers a right of appeal against 
all decrees and orders passed by the 
court in the proceeding under the Hindu 
Marriage Act. The Civil Procedure 
Code or the Bombay Civil Courts Act is 
only for governing the procedure and 
determining the forum in which the 
appeal is to be preferred. 


eB. The view taken by the Bom- 
bay High Court in the ‘case of Prithvi- 
rajsinhji Mansinghii, AIR 1960 Bom 
315 referred to above was not accepted 
by the division bench of this court in 
the case of Harilal Purushottam v. Lila- 
vati Gokuldas, 2 Guj LR 536 = (AIR 
1961 Guj 202) wherein it was pointed. 
out that if those words were interpret- 
ed in the same meaning as the words 
decree and order used in the Civil Pro- 
cedure Code, then none of the decrees 
and orders made under the Act would 
be appealable and the obiect of S., 28 
would be rendered nugatory in so far 
as it deals with the questions of appeal 
from the decrees and orders. At p. 541, 
the following observations were made— 


“No doubt, the language of the gec- 
tion is not very happy. The words 
"may be appealed from under any law 
for the time being in force” are capable 
of bearing the meaning which Mr. 
Chhaya desires us to give. If we give 
such a meaning, to those words, the 
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provisions relating to appeal are liable. 
to be rendered nugatory. That could 
not possibly be the intention of the 
legislature, It could not be the inten- 
tion of the legislature to confer a right 
of appeal against decrees and orders 
passed under the Hindu Marriage Act, 
1955 by reference to the provisions of 
the Code of Civil Procedure, There is 
in fact no provision in the Code or in 
any other law under which any appeal 
could be filed from any orders passed 
under the Hindu Marriage Act, 1955. 


It seems to us that the legislature in- 


tended to confer a right of appeal by 
the provisions of Section 28 itself by 
using the words “All decrees and orders 
made by the court in any proceeding 
under this Act ... ... may be appealed 
FPOM" ssas see ses ”, and that the intention 
of the legislature was not to refer par- 
ties to any other enactment for the 
purpose of ascertaining whether the de- 
crees or orders passed under the Act 
were appealable or not, Having regard 
to the language used by the legislature 
which. we are painfully conscious is not 
very apt, some meaning has to be given 
to the words “under any law for the 
time being in force”. Those words, on 
a true construction of the Act, are in- 
tended to provide for the forum before 
which the appeal is to be preferred. 
They may well relate to the procedure 
in connection with the appeals which 
may be filed under Section 28”, 

This case was referred to with approval 
in the case of Prahladbhai Sataramdas 
v. Ashabai Trikamji. (1964) 5 Guj LR 
417. wherein, at p. 423, Miabhoy, J., o 


‘served ag under :— 


“As pointed out by the division 
bench in Kadia Harilal’s case, the de- 
crees which are to be passed by the 
matrimonial court do not satisfy the 
definition of the expression “decree” as 
used in the Civil Procedure Code. The 
Act itself provides for passing of speci- 
fic decrees and specific orders, such as 
decrees for restitution of conjugal rights, 


for judicial separation; for nullity of 


marriage, and for divorce, and orders 
for interim maintenance, for expenses ` 
of proceedings, for permanent alimony 
for permanent maintenance, custody | of 
children and disposal of property. There- 
fore, for the purpose of enforceability 
of decrees and orders, it is quite clear 


that the Legislature has in mind these 


decrees and orders which are mentioned 
specifically in the Act and in respect 
of which jurisdiction has been confer- 
red by the Act upon the matrimonial 
court. If once the meaning of the ex- 
pression “decrees and orders” has been 
so ascertained, then, it is not difficult to 
answer the question as to which de. 
crees and orders are made appealable 
under the Act. It will be noticed that 
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the Legislature has made the same de- 
crees and orders appealable, which have 
been made enforceable in the manner 
In which decrees and orders of the court 
exercising original civil jurisdiction are 
enforceable, That appears to be the 
plain and grammatical meaning of the 
provision contained in Section 28 of the 
Act relating to the appealability of de- 
crees”, 

Reliance was placed on the case in AIR 
1962 Cal 88. . 

6. With respect, I am in entire 
agreement with the view taken in both 
these cases, In my opinion, the view 
taken by the Bombay High Court in the 
case referred to above, therefore, can- 
not be accepted as good law. In my 
opinion, the district court was quite 
competent to hear an appeal filed against 
an order of the learned trial Judge under 
Sec, 24 of the Hindu Marriage Act. 


T. In the result, the appeal fails 
and is dismissed, 
Appeal dismissed. 
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. The State of Rajasthan, Appellant v. 
Rustamji Savkasha, Respondent. 

First Appeal No, 534 of 1971. D/- 
21-12-1971 against order of N. D, Gehani 
Civil J. Sr, Division, Godhra, D/- 24-12- 
1970. 

Civil P. C. (1908), S. 39, oO. 21, 
Rr. 6, 10 — Execution of transferred 
decree — Transfer takes effect from date 
of order — Execution application filed 
three years after that date is time barred 
- — Application for transfer of decree — 
Not an application for execution — Ex- 
ecution application not filed in Court 
transferring the decree — Application has 
to be filed to the transferee Court — (X- 
Ref:— Limitation Act (1908), Art. 185 
(3)). 

A transfer of a decree under Sec, 39 
of the Code to any Court for execution 

takes effect from the date of the order of 
transfer. (Para 11) 

An application for transfer of a decree 
to another Court is not an application for 
execution. AIR 1957 Andh Pra 544, Rel. 
on, (Para 18) 

Where there has been no application 
for the execution of the decree in the 
Court which passed it, the decree-holder 
is bound to make an application for the 
execution of the decree in the Court to 
which the decree is transferred, AIR 1924 
Pat 120, Rel, on, (Para 15) 

Where the order on transfer applica- 
tion was passed on 5-3-1960 and also a 
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certificate of non-satisfaction was issued 
on the same day but the application for 
execution of the decree transferred was 
filed on 21-11-1967 the application was 
time barred having been filed beyond 
three years from the date the transfer 
order took effect, (Para 18) 


Merely because the transferee Court 
asked for translations of the decree and 
other papers sent along with it which 
were in Hindi, and the said papers were 
retumed on a subsequent date, that sub- 
sequent date cannot be said to be the 
date of final order on the transfer ap- 
plication. These were mere ministerial 
and formal acts which did not prevent 
the decree-holder from filing the execu- 
tion application within a period of 3 years 
or prevented the Court from entertaining 
the execution petition, AIR 1953 SC 65, 
Rel. on; AIR 1949 All 751 & AIR 1945 Pat 
71 & AIR 1947 Cal 424 & AIR 1936 Cal 
(Paras 18, 11) 
Cases Referred: Chronological Paras 


AIR 1957 Andh Pra 544 = 1956 
Andh WR 268, Kandula Narasimha 
Rao v. Veerini Surayya 18 

ATR 1953 SC 65 = 1953 SCR 377, 
Mohanlal Goenka v. Benoy Kishna 
Mukherjee 42 

ATR 1949 All 751 = 1949 All LJ 
a Kesho Ram v. Mt. Suraj 


AIR 1947 Cal 424 = 51 Cal WN 
851, Ananta Kumar Shyam Roy 
vV. Surendra Kumar Mitra 13 
AIR 1945 Pat 71 = ILR 23 Pat 707, 
Mahidhar Roy v, Raja Kalyani 
Prasad Singh 17 
AIR 1936 All 820 = 1936 All LJ 
1140 (ŒB), Mohd, Taqi Khan v. 
Raja Ram 16 
AIR 1936 Cal 267 = 162 Ind Cas 
777, Amarendra Nath v. Balai 
Chand Ghatak 14 
AIR 1924 Pat 120 = ILR 2 Pat 909, 
K. B. Dutt v. Taraprasanna Roy 
; Chaudhury 15 
Y. B. Bhatt, for Appellant; B. R. 
Shelat. for Respondent. 


MENT:— This is an appeal filed 
by the State of Rajasthan, original decree- 
holder, against the respondent (judgment- 
debtor) under Section 47 of the Civil 
P. C, (which will be hereinafter referred 
to as “the Code’), against the order 
passed by the learned Civil Judge. Senior 
Division, Godhra, dated 24-12-1970. dis- 
missing Special Darkhast No. 9 of 1967, 
filed by the appellant, to execute a 
money-decree obtained by it against the 
respondent in Special Civil Suit No. 6 of 
1953. of the District Court of Alwar in 
The Darkhast has been dis- 
the ground that it has heen 
time-barred, 

2. The facts giving rise to 
appeal, briefly stated. are as under: `’ 


16 


this 
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The date of the decree passed in 
Special Civil Suit No. 6 of 1953, by the 
District Court, Alwar, Rajasthan, is 13-12- 
1955. On 13-12-1958, the 
filed Darkhast No, 34 of 1958 in the Dis- 
trict Court at Alwar. On 14-7-1959. it 
was disposed of as there was no property 
of the judgment-debtor within the terri- 
torial jurisdiction of that Court. On 20-2- 
1960. the decreeholder filed miscellaneous 
Application No, 6 of 1960 in the District 
Court, Alwar, to transfer that decree to 
the Court of the. District: Judge, Panch- 
mahalg at Godhra. On 5-3-1960, the order 
of transfer prayed. for, was made and on 
the even date, certificate of non-satisfac- 
tion, as required, was also issued, These 
papers were in Hindi language. Those 
papers were received by the District 
Court, Godhra on 14-3-1960. ` The Dis- 
trict Court, in its turn, sent those papers 
to the Court of the Civil Judge, Senior 
Division, Godhra, on” 5-4-1961:° Civil; 


Judge, Senior Division, Godhra, suo motu .’- 


sent the papers back to the District Court, 
Alwar for translating those documents. 
as those documents were in Hindi 
language, on ‘7-4-1961. On 10-4-1961, 
papers were received back at Alwar. On 
11-5-1961. papers were translated. New 


certificate of non-satisfaction -> was re-: 


issued in English language. All those 
papers with translation were received 
back by the District Court, Godhra, on 
12-6-1961. Present Special Darkhast No. 
9 of 1961 was thereafter filed by the 
decree-holder (appellant) in. the Court of 
the Civil Judge, Senior Division on 27-11- 
1967 


3. The learned Civil Judge, Senior 
Division, found that this Darkhast was 
clearly time-barred. The final order was 
passed in Miscellaneous Application No. 6 
of 1960 by the Alwar District Court re- 
garding transfer of the decree to the Ex- 
ecuting Court on 5-3-1960 and certificate 
or non-satisfaction was also issued on that 

ate, 

oon for execution commenced from 
ate, 
1967, i.e, more than three years after 
that relevant- date, when the period of 
limitation commenced, viz, 5-3-1960, and 
the right to execute the decree having 
been already time-barred, prior to the 
date of coming into force of the Limita- 
tion Act, 1963 (which will be hereinafter 
referred to as the “new Act”), i.e., l-l- 
1964, that Darkhast was time-barred. 


4, Mr. ¥. B. Bhatt. learned Asstt. 


Govt. Pleader, appearing for the ‘appel- - 


lant, urged that it was only on 11-5- 
1961, when the papers were translated 
and new certificate of non-satisfaction 
was re-issued in English language. the 
period of limitation would commence. 
Prior to the expiry of three years from 
that date, when the right - to execute 
would be time-barred under the Indian 
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decree-holder | 


The period for filing an alge i 
aft . 
Darkhast has been filed on 27-1ll- 


ALR 
Limitation Act, 1908 (which will be 
hereinafter referred to as the “old Act”), 
the new Act having come into force’.on | 
1-1-1964, the period of limitation would 
be governed by Article 136 of the New 
Act. The decree was dated 13-12-1955, 
and this Darkhast had been filed on 
27-11-1967. It, therefore, means that the 
Darkhast has been filed within 12 years 
from the date of the decree. That. be- 
mee the position, the Darkhast is nof 
e-b 
= 5, aT Mr. Bhatt’s submissions were § 
(1) Date from. which period of limita- 
tion commences is the date. when. the 
material papers: were received by the 


' District Court, Godbra, after the neces« 


gary translations, ie, 12-6-1961. 
(2) In ‘the alternative, relevant date 


Ts the date of- translation itself, i.e 11-54 


1961, 

. (3) Even if it ig found that the ex- 
ecution application ig filed beyond time, 
the delay was caused by the order of the 
Court in requiring translated copies “and 


time taken in translation, 


(4) Under unique circumstances of 
the case, provisions of Limitation - Act 
should be construed in favour of the 
judgment-creditor according to theprin< ` 
ciples of justice, equity and good - cons 


~. science, 


6, Before I ‘advert to the authori 
ties cited at.the Bar, I first propose „to 
refer to a few relevant, ‘sections and the 
rules of the Code, - 

1. Section 38 of ‘the Code yeads1 

“A decree may be executed either 
by the Court which passed it, or by the 
Court to which it ig sent for exectition.” 
Section 39 of the Code: reads: 

“(1) The Court which passed a dex 


-cree may, on the application of the de- 


cree-holder,. send it for execution to an=- 


other Court, -— s 
, (a) XXX XXX XXX 
(b) XXX “XxX = XxX’ 


-XXX 
(2) The C Court which passed a de 
cree may of its own motion send it for 
execution to any subordinate Court of 
competent jurisdiction.” 
Section 42 of the Code reads: 


bas .Court executing a decree senf 
to it shall -have the same powers in ex- 
ecuting such decree as if it had been 
passed by itself ....... 2... And its order 
in executing such decree shall be sub- 
ject to the -same rules in respect of ap- 
ponas if the decree had: been passed by 
tse ” 
The wording of this section makes it ab- 
undantly clear that the Court .executing 
a transfer decree has the same powers 
as if the decree had been pad by it- 


self, 
8. The present case ig a case 
where Section 46 of the Code cannot have 


+ 
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any application. That section reads: . 
“(1) Upon the application of the de~ 
cree-holder the Court which passed the 
decree may, whenever it thinks fit, issue 
a precept to any other Court which would 


be competent to execute such decree to. 


the 


a attach any. property belonging to 
ia the 


judgment-debtor and specified 
precept. 

(2) The Court to which a precept is 
sent shall proceed to -attach the property 
in the manner. prescribed in regard to 
the attachment of property in execution 
of a decree.” 

If it is a case where Section 46 of the 
Code would have application, control re- 
mains withthe executing Court. ; 

- Order 21.. Rule 5. of the Code reads 


’ "Where the Court to which-a decree- 


Is to be sent for execution is situate with- 
in the. same district as the Court which 
passed such decree, such Court shall send 
the same directly to the former Court. 
. But. where the Court to which the de~- 
cree- İs to be sent for execution is situate 
in a different district, the Court which 
passed it shall. send it to- the District 
Court of the District in which the decree 
is to be executed.”. : 

So far as Allahabad, Bombay and Guja- 
rat High Courts are concerned, due to 
High Court Amendments, for the word 
“District” where it occurs after the words 
“name” and PATERE, ane has to read 
“State”, 

r 9. Order 1: Rule 6 ‘of the Code, 
which is material for our: purposes, 
reads: 


“The Court sending a decree for ex~ 
ecution shall send— 

(a) a copy of the decree; 

(b) a certificate getting forth that 
satisfaction of the decree has not been 
obtained by execution within the juris- 
diction of the Court by which it was 
passed, or, where. the decree has. been 
executed in part, the extent to which 
satisfaction has been obtained and what 
Poli of the decree remains unsatisfied; 
an a 

(c) a copy Pi any order for the ex- 
ecution of the decree or, if no such order 
has been made, a certificate to that effect.” 
These are the papers to be sent by the 
Court sending the decree for execution 
to the transferee Court, 

Order 21, Rule 7 of the Code reads! 


“The Court to which a decree is go 
sent shall cause such copies and certifi- 
catea to be filed, without any further 
proof of the decree or order for ex- 
ecution, or of the copies thereof, unless 
the Court, for any special reasons to be 

«recorded under the hand of the Judge, 
` requires such proof.” 
Order 21, Rule 8 of the Code reads: 

“Where such copies are so filed, the 
decree or order may, Court to 
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which it is sent is the District Court, be 
executed | by such Court or be transfer- 
red for ‘execution to any subordinate 
Court of competent jurisdiction.” 


‘Order 21, Rule 10 of the Code, which is 


the material rule for our purposes, reads 
“Where the holder of a decree de= 
sires to execute it, he shall apply to the 
Court which passed the pores o or to the 
net (if Rd appointed in this behalf, 
if the decree has been sent under the 
Prodala hereinbefore contained to an= 
other Court then to such Court or to 
the -proper officer thereof.” : 
In the’imstant case, what the decree-hol~ 
der did was that it applied to the Dis 
trict Court, Alwar for: transfer of the 
decree to the District Court at Godhra 
and an order came to be passed in that 
miscellaneous application for transfer 


- and requisite certificate came to be issued 


on 5-3-1960. In view of these clear 
provisions of Order 21, Rule 10 of the 
Code, a duty was cast upon the appellant, 
the holder: of the decree, if he desires to 
execute it, to file an application for ex- 
ecution to the Court where the decree 
was transmitted for execution or to the 
proper officer thereof, 

10. Order 21, Rule 11 of the Code 
refers to the particulars required to be 
mentioned in such execution application. 


‘It is, therefore, evident that it was neces- 


sary for the appellant decree-holder to 
file such execution petition in the execut- 
ing Court to which the decree was trans~ 
ferred for execution and that has been 
admittedly: done on 27-11-1967, meaning 


. thereby, more than three’ years after the 


date of the final order, viz. 5-3-1960, and 
after the right to execute the decree had 
become already time-barred prior to the 
coming into force of the new Act. An 


application for transfer is a step-in-aid 


for execution. There is no dispute re- 
garding that proposition. It can also be’ 
said without any hesitation that an ap- 
plication for transfer is not an applica- 
tion for execution. It is also an admit- 


‘ted position that miscellaneoug Applica~ 


tion No. 6 of 1960 filed by the petitioner 
in the transferring Court was merely an 
application to transfer. It was not an. 
application for execution. It, therefore, 
means that’ it was a step-in-aid for ex~ 
ecution. 

11. Learned Author Mulla, in his 
book, “Code -of Civil Procedure”, 13th 
Education, Volume I. at page 205, under 


-the caption — ‘Initiation of Proceedings 


on transfer of decree” — comments: 

_ “Where a decree is transferred for 
execution to another Court, it is the ap- 
plication for execution to that Court, 
which initiates. the proceedings in execy- 
tion. ‘The receipt of the decree is a 
ministerial Act.” 

A transfer of a decree under Section 39 
of the Code to any Court takes effect, in 
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my opinion, from the date of the order 
of transfer. After such date, the trans- 
feree Court has jurisdiction to entertain 
an application for execution even if the 
copy of the decree is not received by it. 
Some Courts have also taken a view that 
the omission to send a copy to the Court 
executing the decree, as required -by 
clause (b) of Rule .6 of Order 21 of 
the Code, is a mere irregularity and does 
not affect the jurisdiction of the trans- 
feree Court to entertain an’ application 
for execution. It. has also been’ held that 
a mere mi e in the certificate of non- 
satisfaction as to the number of the suit 
or names of the judgment-debtors™ will 
not affect the jurisdiction of the execut- 
ing Court to proceed’ with the execu- 
on, 


12. Learned Authors Chitaley and 
Rao, in their Book, “AIR Commentaries, 
The Code of Civil Procedure, 1908”, 7th 
Edition, Volume IU], at page 3802, noted 
certain cases on this point. The com- 
ments made are: 

. “Where an order has been made, by 
the Court which passed a decree for 
transfer to another Court, the. decree- 
holder is entitled to apply for execution 
to the transferee Court. even before the 
Copy of the decree has been received by 
the latter from the former Court. The 
reason is that the order of transfer is a 
judicial order and therefore, takes effect 
from the date on which it was passed.” 
I need not dilate further on this point, 
as there are pertinent observations made 
by the Supreme Court in Mohanlal 
Goenka v. Benoy Kishna Mukherjee. AIR 
1953 SC 65. which are, in my opinion, 
material. Das, J., has observed 


“The Civil P. C. does not prescribe 
any particular form for an application 
for transmission of a decree under Sec- 
tion 39. Under sub-section (2) of that 
section the Court can even suo motu send 
the decree for execution to another 
Court.” 

It is further observed: at page 67: 

“It is true that Order 21, Rule 6 pro- 
vides that the Court sending a decree 
for execution shall send a copy of the 
decree. a certificate setting forth that 
satisfaction of the decree had not been 
obtained by execution within the juris- 
diction of the Court and a copy of the 
order for the execution of the decree but 
there is authority to the effect that an 
omission to send a copy of the decree 
or an omission to transmit to the Court 
executing the decree the certificate re- 
ferred to in clause (b) does not prevent 
the decree-holder from applying for ex- 
ecution to the Court to which the de- 
cree has been transmitted. Such omis- 
sion does not amount to a material ir- 
regularity within the meaning of O. 21, 
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R. 90 and as such cannot be made a 
ground for setting aside a sale in execu- 
tion. ther, the fact remains that the 
certifled copy of the decree and the certi- 
ficate of non-satisfaction which had been 
sent by the High Court to the Asansol 
Court on 15-4-1931 through the District 
Judge of Burdwan who forwarded the 
same to the Subordinate Judge at Asan- 
sol were still lying on the records of 
that Court and, the sending of another 
certified copy of the decree and a fresh 
certificate of non-satisfaction. by the 
High Court would have been - nothing 
more than. a formality. In the circum- 
stances, the omission to send those docu- 
ments over again to the Asansol Court 
was a mere irregularity which did not 
affect the question of: jurisdiction of the 
executing Court. In my opinion, . after 
the order made by the High Court: on 
27-3-1933 had been communicated to: the 
Asansol Court, - the Asansol Court be- 
came fully seised of jurisdiction as the | 
executing Court and none of the proceed- 
ings had thereafter in that Court “can be 
gee eeed: for lack of inherent jurisdic- 
on. 


The present case ‘stands on a stronger 
footing. The order of transfer was made 
on 5-3-1960. Certificate of non-satisfac- 
tion was also issued on the same day. 
Those papers were received: by the Dis- 
trict Court on 14-3-1960 which were in 
its (sic) turn sent to the Civil Judge, 
Senior Division, God . on 5-4-1961. . 
Sending of papers back for translation 
and sending back of those papers after 
translation were mere formalities, . 


13. Mr, Bhatt invited my atten- 
tion to the decision of Calcutta High 
Court in Ananta Kumar Shyam Roy v. 
Surendra Kumar Mitra, AIR 1947 Cal 
pa In para 4, at page 425, it is observ- 


rt may be pointed out that in none 
of the cases above referred to the appli- 
cability of Section 48, Civil P, C. was 
directly under consideration. Section 48, 
Civil P. C., requires that the’ application 
for execution should be presented within 
12 years of the date of the decree, It is 
the presentation of the application within 
the time limit prescribed which matters. 
If the presentation is irregular at: the in- 
ception and the irregularity is. subse- 
quently cured, the application so pre- 
sented, relates back to the date of pre~ 
sentation.” 
In my opinion, these observations do 
not lend support in any manner to the 
submission made by Mr. Bhatt., In terms 
it is stated therein that what matters is 
the presentation of an application within 
the tlme limit prescribed. In the instant 
case, in view of the provisions of O. 21, 
Rule 10 of the Code, decree-holder was 
bound to present an application for ex- 
ecution within a period of three years, 
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and it had been not done so. The ap- 
plication for execution was, therefore, 
clearly time-barred. 

14, 
of Calcutta High Court in Amarendra 
Nath Mallick v, Balai Chand Ghatak, AIR 
1936 Cal 267, has also no application, as 
there was an application filed to the 
Court which passed the decree. It is ob- 
served therein: 

“A decree-holder has aiwa a right 
to apply. as of course to the Court which 
passed the decree for its execution even 
if it be in respect of property outside 
the territorial jurisdiction of such court 
and even if execution by such Court 
can be no more than execution by trans- 
mission to another Court. 

Even after the transfer of a decree for 
execution to another Court, the transfer- 
ring Court retains jurisdiction over the 
execution, though for certain specific pur- 
poses only”, 

We are not concerned with any such 
question in the present caSe as the ap- 
pellant had merely filed Miscellaneous 
Application No. 6 of 1960. in Alwar Dis- 
trict Court for transferring the decree 
for execution to the District Court at 

dhra, 

- 15. In K. B, Dutt v. Taraprasanna 
Roy Chaudhury, ILR 2 Pat 909 = (AIR 
1924 Pat 120) a Division Bench of the 
Patna High Court has made the follow- 
ing observations:— , 

“Under Order 21, Rule 6 read with 
Section 39, Civil P, C., where there has 
been no application for the execution of 
the decree in the Court which passed the 
decree, the decree-holder is bound to 
make an application for execution in the 
Court to which the decree has been trans- 
ferred, but when an application for ex- 
ecution of the decree has already been 
made in the Court which passed the 
decree it ig not necessary for the decree- 
holder to make a second application in 
the Court to which the decree has been 
transferred”. 

In the instant case. as said earlier, there 
wag no application for execution of the 
decree made in the Court which passed 
the decree. It only made an application 
for transfer and hence, an application for 
execution was necessary to be filed by 
the decree-holder in the transferee Court 
for execution. That having been not 
done within the period of limitation pre- 
scribed under the old Act, which was 
applicable and the right to execute the 
decree having become time-barred prior 
to the coming into force of the new Act, 
the aoe was clearly time-barred. 
In Kesho Ram v.. Mt. Suraj 
Ball, Sam 1949 All 751, it is observed:— 
` “Where on an application for transfer 
of decree to another Court for execution, 
the Court passes an order transferring 
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the decree to another Court with a direc- 
tion for the issue of the necessary certi- 
ficate of transfer, the order amounts to a 
final order so far as that Court is con- 
cerned and therefore, a subsequent ex- 
ecution application filed beyond three 
years from such order will be barred by 
time”. 
At page 752, the learned Judge has re~ 
ferred to several decisions and observed: 
E SEEEN In each ‘one of these three 


` cases. a learned Judge of the Court con- 


cerned hag interpreted the expression 
‘final order’ ag used in sub-clause (5) of 
Art, 182. Limitation Act in the sense con- 
tended for by the learned counsel for the 
opposite party. It has been held in each 
one of these cases that so far as the ori- 
ginal Court is concerned the proceedings 
in it terminated when once it passed an 
order transferring the decree to another 
Court and directed the issue of the neces- 
sary certificate. At that stage the final 
order, so far as it concerned the applica- 
tion for transferring the decree to an- 
other Court, is passed. learned’ counsel 
has also invited my attention to the deci- 
sion of a Full Bench of this Court in the 
case of Mohamad Taqi Khan v. Raja Ram 
1936 All LJ 1140 = AIR 1936 All 820. At 
p. 1140 the Full Bench has indicated the 
meaning of the expression “final order” 
in clause ‘(5) of Art, 182. It has been 
made clear that the expression ‘final 
order’ does not necessarily mean the 
order which finally adjudicates upon the 
rights of the decree-holder on the one 
hand and the rights of the judgment- 
debtor on the other. At page 1149 the 
learned Judges have made this important 
observation:— 


We think that where the Court in- 


tends to dispose of the matter completely 


and no longer keep it pending on its file, 
and does not merely suspend the execu- 
tion or consign the record to the record 
room for the time being. the order must _ 
be deemed to be a final order, which will 


ne a fresh Oak for purpose of limita- 


17. In ' Mahidhar Roy v. Raja 
Kalyani Prasad Singh, AIR 1945 Pat 71, 
a Division Bench of the Patna High Court 
has observed:— 

“Where an application is made to 
transfer a decree with certificate of non= 
satisfaction, the order of transmission is 
purely a ministerial Act. 

The transmission of the decree with 
a certificate of non-satisfaction was order- 
ed to be made on 18th June. 1936 and 
the case was put up for further orders 
on 6th July. 1936. The certificate of non- 
satisfaction was prepared on 25th June, 
1936 and a copy of the order transfer- 
ring the decree and the certificate of 
non-satisfaction were all ordered to be 
sent out under the hand of the Judge on 
25th June, 1936 on 6th July, 1936 the 
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case was ordered to be disposed of with 
a remark that the certificate of non- 
satisfaction was granted and was sent to 
the transferee Court. The papers were 


received by the transferee Court on 4th 


July, 1936: 

It was held that the final order on 
the application to take step in aid for 
execution in this case was passed on 25th 
June. 1936”. 


18. In Kandula Narasimha Rao v, 
Veerini Surayya, AIR 1957 Andh Pra 544, 
a Division Bench of the Andhra Pradesh 
High Court, consisting of Subba Rao, C. J. 
and Satyanarayana Raju, J.. has observed: 

“An application to transfer a decree 
to another Court for execution is not an 
application for execution within the mean- 
ing of Section 48. Such an application, 
though made within 12 years from the 
date of the decree, will not entitle the 
decree-holder to execute the decree if 
the application for execution to the Court 
to which the decree is transferred, is made 
after the expiration of twelve years”. 

“The order of transfer is a judicial 
order and it takes effect from the date on 
which. it is passed”, 


The trial Court has, therefore. in my 
opinion, rightly come to the conclusion 
that the final order on the transfer ap- 
plication wag passed on 5-3-1960 when 
order of transfer was passed and also 
certificate of non-satisfaction was issued. 
Merely because the transferee Court 
asked for translations of those papers, 
and those papers were sent, after transla- 
tions, on a subsequent date. that subse- 
quent date cannot be said to be the date 
of the final order on the transfer ap- 
plication. 

19. Taking, therefore, any view of 
the matter, there is no escape from the 
conclusion that the finding arrived at by 
the executing Court that the decree is 
time-barred js quite correct. Submis- 


gions Nos, 1 and 2 maap by Mr. Bhatt, 
therefore. fail 
20. ‘There ig no caus in sub- 


mission No. 3. It is devoid of any merits. 
Tt ig not on account of any delay caused 
by the order of the Court in requiring 
translated copies and time taken in 
translation that the decree-holder has 
suffered. Those things were done before 
the limitation period had run out. It is 
the inaction on the part of the decree- 
holder till 27-11-1967, when it filed an 
application for execution that has result- 
ed in this consequence that its right to 
execute has been barred. 


21. There is no substance also in 
submission No. 4. There is no doubt, 
that the provisions of Limitation Act 


should be construed in favour of the 
judgment creditor provided the provisions 
of the Limitation Act could be reasonab- 
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ly So construed. There Is no question of. 


justice, equity and good conscience in- 
volved. If application for execution is 
barred by time, the Court is bound to 

s it in view of the clear provisions 
of the Limitation Act. The result is 
that the appeal fails, 


The appeal is dismissed with costs. 
Appeal dismissed, 





AIR 1972 GUJARAT 184 (V 59 © 33) 
_ THAKKAR. J. 
Patel Shanabhai Vithalbhaf, Peti- 


tioner v. Patel Bakorbhai Vithalbhai and 
others, Respondents, 


Special Civil Appln. No. 1094 of 1968, 
D/- 4-9-1971 to set aside order of Gujarat 
Pereng Tribunal, Ahmedabad, D/- 29-2- 


Bombay ‘Tenancy and Agricultural 
Lands Act (67 of 1948), S. 32 — Actual 
physical possession of the land on the 
tillers’ day (April 1, 1957) is not a condi- 
tion precedent for becoming a deemed 
purchaser — (X-Ref:— Section 32-G), 


All that is required for the tenant to 
establish is that the relationship of land- 
lord and tenant subsists and that he satis- 
fies the requirements of Sections 32 (1) (a) 
and 32 (1) (b). Section 32 (1) itself does 
not make possession on the tillers’ day a 
sine qua non for becoming a deemed pur- 

ser, 


It is true that the expression “tenant” 
defined in Section 2 (18) is to mean “a 
person who holds land on lease”. But the 
expression “holds land on lease” does not 
carry with it the in-built concept of pos- 
session, 

Any surrender which is in contra~ 
vention of the provisions of the Act 
does not bring about a termination of 
tenancy. Therefore, the relationship of 
landlord and tenant continues to subsist 
notwithstanding the fact that the posses- 
sion was taken over by.the landlord in 
contravention of S. 15 & S, 29 (4) of the 
Act. Moreover, the landlord .cannot claim 
Lani from the effect of S. 32 (1) and 

32-G by virtue of his own illegal con- 
ae AIR 1969 SC 1190, Rel. on. 


. Further, if two days before the mate- 
tial day the landlord dispossesses the 
tenant, it cannot defeat the tenant’s 
rights on the ground that he ig not per- 
sonally cultivating the land. (Para 6) 


. Furthermore, there is nothing in 
clause (1-A) (a) or Cl. (1-A) (b) of S., 32 
which is in derogation of the right con- 
ferred on the tenant by S, 32 (1). This 
is more so when the tenant had made no 
application under Section 29 (1) nor a 


LO/AP/G397/71/MBR 
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fresh tenancy has been created by the 
landlord. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1190 = 10 Guj LR 

829. Vallabhbhai Nathabhai V. 

Bai Jivi 


I. C. Bhatt. for Petitioner; J. J. Shah, 
for Respondent. 


ORDER :— An ENE TE -question 
reľating to interpretation of Ss. 32 and 
32-G of the Bombay Tenancy and Agri- 
cultural Lands Act, hereinafter referred 
to as the “Tenancy Act” which does not 
eppear to have been debated so far 
clamours for solution In this petition 
under Article 227 of the Constitution of 
India at the instance of a tenant who, ac- 
cording to the landlord, was disposses- 
sed without due authority of law 3 days 
before the tillers’ day (April 1, 1957). The 
proposition has been canvassed on be- 
half of the landlord that if on the til- 
lers day the tenant was not in actual 


physical possession, he is not entitled to - 


the benefit of Sections 32 and 32-G of 
the Tenancy Act notwithstanding the 
fact that the landlord had obtained pos- 
gession of the land in question without 
due authority of law and even if the 
tenancy has not been lawfully terminat- 
ed. The proposition canvassed by the 
landlord has found favour with the Re- 
venue Tribunal and that has provided the 
tenant with the occasion to approach 
this Court by way of the present peti- 


2. A few facts may be stated. 
The dispute relates to S. Nos. 444. 445 
and 446 situated within the limits of vil- 
lage Sonia in the Thasra Taluka of Kaira 
District. It is not in dispute that the 
petitioner was a lawful tenant holding 
the land on lease from the landlord from 
ebout 20 years before the tillers’ day. 
According to the landlord the tenant 
voluntarily handed over possession of the 
said lands to him on December 28, 1956 
Le., 3 days before the tillers’ day. Ac- 
cording to the tenant. he was forcibly 
dispossessed subsequent to the tillers’ day 
but before January 20, 1959. Soon after 
the tillers’ day proceedings were initiated 


by the Mamlatdar. Thasra, under S, 32-G. 


of the Act inasmuch as the petitioner 
was admittedly a tenant in respect of 
the land in question on April 1, 1957. 
In the course of the proceeding the peti- 
fioner made a statement on January 20, 
1959 that- he wanted to purchase the 
land and that he was willing to pay the 
pore before the authorities under the 

mancy Act. He also made a gtatement 
that he was in possession of the land 
upto 1958. (see paragraph 2 of the judg- 
ment of the Gujarat Revenue Tribunal). 
The statement of the landlord was also 
recorded on the same day. He deposed 
that the tenant was cultivating the land 
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for the last 7 years but that before the 


date of giving evidence he had obtained 
the possession without approaching the 
Mamlatdar and the ds were in his 
possession (vide paragraph 2 of the judg- 
ment of the Gujarat Revenue Tabara). 
Though the tenant expressed his willing- 
ness to purchase the land in 1959, the 

: tdar instead of Ee E an appro- 
priate order appears to have shelved the 
matter. Two years later, though noth- 
ing remained to be done save fixing the 
purchase price, on April 23, 1961 for in- 
explicable reasons he issued fresh notices 
to parties instead of proceeding to pass 
orders in accordance with law. It is 
stated that in response to this notice the 
petitioner declared that he did not want 
to purchase the lands. Thereupon on 
April 29, 1961 the Mamlatdar recorded 
an order holding that the sale had be- 
come ineffective on account of the tenant’s 
refusal to purchase the land. The peti- 
tioner filed a review application against 
the said order on October 21, 1961 on the 
ground that he had already expressed 
his ess to purchase the land on 
January 20, 1959 and that, therefore, the 
order for fixing the sale-price should fol- 
low and that there was no occasion for 
holding a fresh proceeding in 1961 to re- 
ascertain his willingness. This applica- 
tion was reiected by the Mamlatdar on 
May 4, 1982. Thereupon the petitioner 
filed an appeal to the Court of the De- 
puty Collector. The Deputy Collector 
allowed the appeal by his order dated 
May 9, 1962 and remanded the matter to 
the Mamlatdar to decide it in accordance 
with the statement made by the peti- 
tioner on the first occasion which alone 
was relevant. The landlord thereupon 
appealed to the Gujarat Revenue Tribu- 
nal by way of Tenancy Application No. 
617 of 1962. The Tribunal allowed the 
revision partially on the ground that the 
Deputy Collector had not decided the 
question whether the appeal preferred 
before him was within time. The De- 
puty Collector was directed to first decide 
the question whether the appeal was 
within limitation and then to proceed to 
dispose of the appeal in accordance with 
law. The matter thus went back to the 
Deputy Collector, He formed the opin- 
jon that the appeal was within time and, 
therefore. remanded the matter to the 
Mamlatdar for deciding the question in 


- accordance with the first statement made 


by the petitioner. The Mamlatdar in- 
stead of deciding the matter on the basis 
of the first statement made by the peti- 
tioner as directed by the Deputy Collec- 
tor allowed the landlord to raise a new 
contention by an application dated Octo- 
ber 27, 1964. The contention was that 
possession of the land was handed over 
by the tenant. to the landlord 3 days be- 
fore the tillers’ day and thet therefore 
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he had ceased to be a tenant. The 
Mamlatdar granted the request and rais- 
ed the issue as to whether the applicant 
was in possession of the lands on the 
tillers’ day (April 1, 1957) as a tenant. 
On October 14, 1965 the Mamlatdar pas- 
sed the order Annexure “A”. He came 
to the conclusion that the petitioner was 
not in possession on April 1, 1957 and 
that the proceedings under Section 32-G 
must stand terminated. The petitioner 
` carried the matter by way of Appeal 
No. 232 of 1965 to the Deputy Collector 
at Kaira. The Deputy Pon eor dismis- 
sed the appeal on hig taking the view 


that as the evidence supported the find- - 


ing that the petitioner: was not in pos- 


session of the land on the tillers’ day. he’ 


was not entitled to become a deemed 
purchaser. The petitioner preferred a 
revision application being Application 
No. TEN. A. 624/67. The Tribunal by 
its judgment and order dated February 
29, 1968 rejected the petition on taking 
the view that the question as to whether 
the petitioner was or was not a tenant 
was not open any more, yet. inasmuch 
as the petitioner was not in possession 
on the tillers’ day (April 1, 1957), he 
was not entitled to claim the benefit of 
Sections 32 and 32-G of the Tenancy Act. 


3. The learned ‘counsel for the 
petitioner has urged the following points 
in support of the petition:— 


(A) The finding recorded by the 
Mamlatdar, the Deputy Collector and the 
Tribunal that the petitioner was not in 
possession of the lands.on April 1, 1957 
is perverse and contrary to evidence. 


(B) There was no warrant for tak- 
ing the view that for claiming the benefit 
of Section 32 or 32-G, it was a condition 
precedent to satisfy that the tenant was 
in physical possession of the land on the 
tillers’ day (April 1. 1957), 


(C) That the landlord not having 
raised any such contention till the pro- 
ceedings terminated with an order that 
the sale had become ineffective the land- 
lord was precluded from raising such a 
contention at the subsequent stage. 


4. The validity or otherwise of 
these submissions may now be examined. 


5. As I am of the opinion that the 
petitioner is entitled to succeed on 
grounds (B) and (C) it is not necessary 


for me to examine the question: as to- 


whether the finding recorded by the 
Mamlatdar, the Deputy Collector and the 
Gujarat Revenue Tribunal that the peti- 
tioner was not in possession on 1-4-1957 is 
perverse as contended by the petitioner. 
I. therefore, do not propose to discuss this 
aspect of the matter. 


6. Re:— Ground (B): In order 
to understand the argument, the material 
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provisions in so far as material require 
to be quoted :— 

"32. (1) On the first day of April 
1957 (hereinafter referred to as “the til- 
lers’ day”) every tenant shall, subject to 
the other provisions of this section and 
the provisions of the next succeeding sec- 
tions, be deemed to have purchased from 
his landlord, free of all encumbrances 
subsisting thereon the said day, the land 
held by him as tenant, ii— 

(a) such tenant is a permanent tenang 
thereof and cultivates land personally; 

(b) such tenant is not a permanen? 
tenant but cultivates the land leased pere 
sonally; and 

xx xx xx xx xx”. 

:“32-G. (1) As soon as may be after 
the tillers’ day the Tribunal shall pub- 
lish or cause to be published a public 
notice in the prescribed form in each 
village within its jurisdiction calling 
upon— 

(a) all tenants who under Section 32 
are deemed to have purchased the lands, 

(b) all landlords of such lands, and 

(c) all other persons interested there- 


in, 

to appear before it on the date specified 
in the notice. The Tribunal shall issue 
a notice individually to each such tenant, 
landlord and also. as far as practicable, 
other persons calling upon each of them 
to appear before it on the date specified 
in the public notice. 

(2) The Tribunal shall record In the 
prescribed manner the statement of the 
tenant whether he is or is not willing to 
purchase the land held by him as a 
tenant, 

(3) Where any tenant fails to apa 
pear or makes a statement that he is not 
willing to purchase the land, the Tribu- 
nal shall by an order in writing declare 
that such tenant is not willing to pur- 
chase the land and that the purchase is 
ineffective : 

Provided that if such order is passed 
in default of the appearance of any party, 
the Tribunal shall communicate such 
order fo the parties and any party on 
whose default the order was passed may 
within 60 days from the date on which 
the order was communicated to him’ ap~ 
ply for the review of the same, 

(4) If a tenant is willing to purchase, 
the Tribunal shall, after giving an op- 
portunity to the tenant and landlord and 
all other persons interested in such land 
to be heard and after holding an inquiry, 
determine the purchase price of such land 
in accordance with the provisions of Sec~ 
tion 32-H and of sub-section (3) of Sec: 
tion 63-A: 

Provided that where -the purchase 
price in accordance with the provisions 
of Section 32-H is mutually agreed upon 
by the landlord and the tenant, the Tri- 
bunal after satisfying itself in such mana 
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ner as may be prescribed that the tenant’s 
consent to the agreement is voluntary 
may make an order determining the pur- 
chase price and providing for its payment 
in accordance with such agreement.” 


Now Section 32 (1) clearly provides that 
every tenant shall on the first day of 
‘April 1957 be deemed to have purchased 
from his landlord free of all encum- 
brances the land held by him as tenant if 
he fulfils the condition embodied in Cl, (a) 
or CL (b) subject to the other provi- 
sions of the section. Now sub-section (1) 
of Section 32 nowhere imposes a condi- 
tion that the tenant must be in physical 
possession of the land. The same is the 
case with regard to Section 32-G. Sec- 
tion 32 (1) enjoins the Agricultural Lands 
Tribunal to. issue a notice calling upon 
all tenants who are deemed to have pur- 
chased the land to appear before ,it on 
the date specified in the notice and to 
determine the price to be paid by the 
tenants to-the landlord. It also employs 
the expression “tenants” and does not 
refer to the aspect as to whether or not 
the tenant is in physical possession of 
the land. There is, therefore, prima facie 
no warrant for holding that a tenant 
must be in physical possession of the 
land on the tillers’ day (1-4-1957). All 
that is required for the tenant to estab- 
lish is that the relationship of landlord 
and tenant subsists and that he satisfies 
the requirements of Sections 32 (1) (a) 
and 32 (1) (b), and that there is no provi- 
sion which takes away such a right from 
him. The Section itself does not make 
possession on the tillers’ day a sine qua 
non for becoming a deemed purchaser. 
Realizing this difficulty, the learned 
counsel for the landlord argued that 
sub-section (1) of Section 32 refers to a 
tenant and that the expression “tenant” 
has been defined by clause (18) of Sec- 
tion 2 of the Tenancy Act to mean “ 
person who holds land on lease”. It was 
argued that the expression “holds jand 
on lease” carries with it the in-built con- 
cept of possession. Now clause (21) of 
Section 2 of the Tenancy Act provides a 
key to the words and expressions used in 
the Tenancy Act which have not been 
defined by Section 2 of the Act. The ex- 
pression “to hold land on lease” has not 
been defined by the Act. The key pro- 
vided is that such expression shall be 
assigned the meaning which is assigned 
to it in the Bombay Land Revenue Code 
and the Transfer of Property Act. Now 
the Bombay Land Revenue Code con- 
tains the definition of the expression “to 
hold land”. The expression has been 
defined to mean “to be lawfully in pos- 
session of land” whether such possession 
is actual or not. It is, therefore, clear 
that actual physical possession is not 
necessary in order to hold that a person 
holds land on lease and that according- 
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Ty he is a tenant. In fact recourse to| 
Land Revenue Code is not necessary for 
even a commonsense approach can lead! 
one to the same conclusion. Take the 
instance of a person who holds the pro- 
perty on lease who is forcibly disposses- 
sed by someone. Can it be said that he 
has ceased to be a tenant or that he has 
ceased to hold the property on lease? 
The answer is obvious. In any case hav- 
ing regard to the definition contained in 
the Bombay Land Revenue Code, the 
matter is placed beyond the pale of con- 
troversy. The learned counsel for the 
landlord could not thereupon carry the 
matter any further. He then argued that 
though the landlord had obtained the 
possession in contravention of Section 15 
and sub-section (4) of Section 29 of the 
Tenancy Act, he could yet claim that 
the petitioner was not his temant as he 
had surrendered his interest. There is 
no substance in this argument. The 
point is covered by Vallabhbhai Natha- 
bhai v., Bai Jivi, 10 Guj LR 829 = (AIR 
1969 SC 1190) wherein the Supreme 
Court has observed that in the case of 
the surrender which is not valid and 
binding on the tenant, there is no termi- 
nation of tenancy and, therefore, the land- 
lord is not entitled to retain the land 
even though the possession thereof had 
been handed over to or has been 
voluntarily taken by him. The law en- 
unciated by the Supreme Court is clear 
that any surrender which is in contra- 
vention of the provisions of the Tenancy 
Act does not bring about a termination 
of tenancy. There is, therefore, no man- 
ner of doubt that the relationship of 
landlord and tenant continued to subsist 
notwithstanding the fact that the pos- 
session was taken over by the landlord in 
contravention of the provisions contained 
in Section 15 and Section 29 (4) of the 
Tenancy Act, It may be emphasized that 
the landlord does not dispute the factual 
position that he had obtained possession 
without there being a surrender in writ- 
ing verified before the Mamlatdar in a 
prescribed manner and that the surren- 
der is in contravention of Section 15 and 
sub-section (4) of Section 29 of the 
Tenancy Act. It is, therefore, clear that 
whether actual physical possession was 
or was not With the tenant, he continu- 
ed to enjoy the status of a tenant and 
the tenancy had not been determined. 
Thus there is no substance in the sub- 
mission of the learned counsel for the 
landlord that inasmuch as the petitioner 
did not have the actual possession he 
could not be said to be a tenant within 
the meaning of Sections 32 and 32-G. 
Having failed on both these points, the 
learned counsel for the landlord urged 
an argument based on Section 32 (1) (b). 
It was argued that in order to claim to 
bave become entitled to the right under 
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Section 32 as a deemed purchaser, the 
tenant must be cultivating the land leas~ 
ed to him personally. It was contended 


that since he had surrendered the pos. ` 


session. it could not be said that he was 
. cultivating the land personally on the 
tillers’ day. Now the admitted facts are 
that even according to the landlord the 
petitioner was in possession till three 
days before the tillers’ day and was cul- 
tivating the land personally,- It is, futile 
to contend that the petitioner wag not 
cultivating the land personally merely 
because three days before the tillers’ day 
the landlord had obtained the ‘physical. 
possession. 


vate personally” .which has been defined 


by sub-section (6)..of Section 2 shows- 


that the land must be cultivated on one’s 
own account by one’s own. labour or by 
the labour of any member of one’s family 


or under the personal supervision of one- ` 


self, of one’s own family. by hired lab- 
our or by servants: on wages payable’ in 
cash or kind but not in crop share: The 
distinction drawn by the Legislature is 
between cultivation personally and cul- 
tivation through a tenant. 
before the material day’a trespasser’ dis- 
possesses the tenant, can it defeat the 
tenant’s rights on the grounds that he is 
not, personally cultivating the land? It is 


advanced. So also if dispossession by a 
trespasser will not-convert personal cul- 


dispossession by the landlord himself can- 
not improve the matters from the point 


fore, no substance in ' this 
either. 


7. Lastly it was wae by the 
learned counsel for the landlord that sub- 
section (1-A) of Section 32 carried with 
it the concept that the right to become 
a deemed purchaser was conditional on 
the tenant being in possession of the land 
dn question on April 1, 1957. > Sub-sec- 


connection 





tion (1-A) of Section 32 of the Tenancy 


Act is in the following terms :— 


“32. (1-A). (a) Where a tenant, on ac= 
count of his eviction from the land by 
the landlord, before the Ist day of April 
1957, is not in possession of the-land on 
the said date but has made or makes an 
application for possession of the land 
under sub-section (1) of Section 29 with- 
in the period specified in that sub-section, 
then if the application ig allowed by the 
Mamlatdar, or as the case may be, in 
appeal by the Collector or in revision by 
the Guiarat Revenue Tribunal, he shall 
be deemed to have purchased the land on 
the date on which the ‘final order allow- 
ing the application is passed, 


(b) Where such tenant has not made 
an application for possession within the 
period specified in sub-section (1) of Sec- 
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-Again the expression “culti-- 


, after ‘obtaining the possession. ` 


apparent that no such argument can bé. 
tivation into cultivation otherwise, the. 


of view of the landlord.. There is, there- ~ 


tion 32 (1). 


A.LE 
is finally rejected under this Act, and 


the land: is held by any other person ag 
tenant on the expiry of the said period 


or on the date of the final rejection of 


the application, such other person 


. be deemed to have purchased the land 


on the date of the expiry of the said 
period or as the case-may ‘be, on the date 
of the final rejection of the application.” 


- Now clause (a)-of sub-section (1-A) comes 


into operation in the case where a tenant 
has made or makes an application. under 
sub-section (1) of Section 32. In the pre- 


sent case no such application has. been ae 


made. Therefore, the provision does not 


“come into operation: The provision: which 
applies where the tenant hag not: made | 


any `-such. application within the time 
prescribed’ by sub-section (1) of Séction 29 
is clause (by of sub-section (1-A) of Sec- 
tion 32. In such a case the only disabl- 
lity for the tenant which arises is when 
the landlord has created a fresh tenancy 
If such a 
fresh tenancy has “been created and if 


: the application made by the tenant for. 
If two days ` e as 


possession under sub-section (1): of Sec- 


‘tion. 29 has been rejected or he has nob 


made any such application, such new 
tenant would be entitled to the. ae 
of the deemed purchase clause~' 

Section 32-G read . with Section 32, or 
In other words, all ‘that has been enacted 
by clause: (b) of sub-section. (1-A) ‘of. Sec- 
tion 32 is that if the tenant does not make 
any application and if meanwhile the 
landlord has created a fresh tenancy, the 


tenant will not be entitled to the benefit . 


of Sections 32. (1) and 32-G but the new 


. tenant will be entitled to the said benefit. 


It is, therefore, clear that there is noth- 
ing in clause. (1-A) (a) or clause (1-A) (b) 
which is‘in conflict or derogation of the 
right conferred .on the tenant by Sec- 
It will be recalled that sub- 
section (1) of Section 32 provides that 
every tenant shall on the first day of 
April 1957 be deemed to have purchas~ 
ed the land held by him as-a tenant sub- 
ject to the rider that there is nothing to 
the contrary in any other provision of 
the section or any other provision of the 
Act. According to the learned counsel! 


.for the landlord there is something 


in 
clause (1-A) (a) and clause (1-A) (b) 
which detracts from the right conferred 


- by Section 32 (1) and that accordingly 


the tenant cannot be deemed to have 
purchased the land. As has been dis- 
cussed a short while ago, there is noth- 
ing in clause (1-A) (a) or clause (1-A) (bf 
which takes away the right of the tenant 
to become a deemed purchaser except in 
a case where he has not made any appli- 
cation under Section 29 and where’ the 


landlord has meanwhile created a ‘fresh. ` 


tenancy in favour of someone else. In 
such an eventuality the right to become 
i t 3 
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a deemed purchaser is conferred on the 
new tenant. In the present case, fortu- 
nately for the petitioner, the landlord 
has not created any fresh tenancy. The 
contingency in the contemplation of 
clause (b) of sub-section (1-A) of Sec- 
tion 32 has, therefore. not arisen. It can- 
not, therefore. detract from the right con- 
ferred by Section 32 (1) read with Sec- 
tion 32-G. It is, therefore, futile on the 
part of the learned counsel for the land- 
lord to argue that the right conferred by 
Section 32 (1) has been defeated by the 
landlord having obtained illegal and un- 
lawful possession of the land in ques- 
tion from the tenant in contravention of 
Sections 15 and 29 (4) of the Tenancy Act. 
Surely the Legislature did not want to 
confer immunity from the provision of 
Sections 32 (1) and 32-G of the Tenancy 
Act on landlords who took the law in 
their own hands and obtained possession 
in contravention of Section 15 and Sec- 
tion 29 (4) of the Tenancy Act? No such 
intention can be attributed to the Legis- 
lature to confer a benefit on the wrong- 
doer who flouts the provision of the 
Tenancy Act enacted for the benefit of 
the tenant. Unless one were to take the 
view that such was the intention of the 
Legislature, it would not be possible for 
the Court to uphold the contention of the 
landlord that though admittedly he had 
obtained possession of the land in ques- 
tion three days before the tillers’ day in 
contravention of the provisions of Sec- 
tions 15 and 29 (4) of the Tenancy Act by 
virtue of his own illegal conduct he had 
become entitled to claim immunity from 
the effect of Section 32 (1) and Section 
32-G, Under the circumstances, the view 
taken by the Revenue Tribunal cannot be 
sustained, 


8. The petition is. 
lowed. 
the 


therefore, al- 
The impugned order passed by 
Revenue Tribunal in Application 


No. TEN. A. 624/67 is quashed and set 


aside. It is declared that the petitioner 
has become à deemed purchaser of the 
land in question on the tillers’ day (April 
1, 1957) and that the competent autho- 
rity must proceed to determine the sale- 
price under Section 32-G of the Act. Rule 
is made absolute to the aforesaid extent 
with costs. 


Petition allowed. 


AIR 1972 GUJARAT 189 (V 59 C 34)* 
M. U, SHAH AND M, P. THAK- 
KAR, JJ. 


Special Land Acquisition Officer, 
Baroda, Appellant v. Sushilaben Chhagan- 
lal Thakkar and another, Respondents. 


* (Only portions approved for reporting 
by High Court are reported here.) 


LO/BP/G415/71/MVJI 








Spl, L. A. Officer v. Sushilaben (Thakkar Jy 


[Prs. 1-2] Guj. 189 


First Appeal No. 661 of 1968, D/- 
28-7-1971, against order of M. A. Baqui, 
Civil J., Sr, Division, Baroda in Land Ref. 
Appln, No, 71 of 1964, 

(A) Land Acquisition Act (1894), Sec- 
tion 23 — Valuation of land burdened 
with liability to pay to State. (Para 5) 

(B) Bombay Tenaney and Agricul- 
tural Lands Act (67 of 1948), Section 32 
— Valuation of land deemed to be pur- 
chased by tenant, (Para 5) 


(A),(B) — The existence of a mere 
restriction on alienation cannot be a 
ground to value the land under acquisi< 
tion at a discount. But when the trans- 
ferability depends on an obligation to 
pay a sum of money to the State the 
principle does not apply. (Para 5) 

Thus an owner of a land held on a 
new tenure (i.e. who has become purcha~< 
ser of land by the deeming provision of 
Section 32 of the Bombay Tenancy and 
Agricultural Lands Act) is not entitled to 
the same amount of compensation as the 
owner of an old tenure. (Para 5} 

The value of a property to its owner 
depends on two key factors (i) the right 
to alienate and to obtain the money equi- 
valent of the property and (ii) its income, 
It does not depend merely on income. 

(Para 6) 

Cases Referred: Chronological Paras 
AIR 1946 Cal 416 = 50 Cal WN 825, 
Province of Bengal v, Board of 

Trustees for the Improvement of 

Calcutta 4 
AIR 1933 Nag 208 = 142 Ind Cas 
364, Shafkat Hussin v, Collector 

of Amraoti 5 
(1870) 6 QB 37 = 23 LT 530, Steb- 

bing v. Metropolitan Board of 


Works 
(1850) 10 CB 327 = 138 ER 132, Hil- 
coat v. Archbishop of Canterbury 
and York 4 
G. N. Desai, Govt, Pleader, for Ap- 
pellant; M. B. Shah, for Respondent 
oO 2, 


THAKKAR, J. :— A question of some 
complexity relating to the valuation of 
land held by a tenant who has become 
a deemed purchaser in respect of the land 
in question under Section 32 of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948, (hereafter referred to as the 
“Tenancy Act”), in the event of the ac- 
quisition of such Jand has raised its head 
in the present matter. l 

2. Pursuant to a notification under 
Section 4 of the Land Acquisition Act 
published on May 21. 1962, lands com- 
prised in S. Nos. 437/1 to 437/5, 437/7, 
437/8 & 368 situated in village Tarsali in 
the Baroda District were notified for ac- 
quisition for a publie purpose. Before the 
Land Acquisition Officer compensation 
was claimed by the landlady in respect 
of her interest in the land and by res- 
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pondent No. 2, Himat Mohmad in res- 
pect of tenant’s interest in the land held 
by him. By reason of the fact that the 
tenant had become a deemed purchaser 
under Section 32 of the Act, the Land 
Acquisition Officer came to the conclu- 
gion that the landlady was entitled only 
to 200 times the assessment and nothing 
more. With regard to the valuation of 
the interest of Himat, the Land Acquisi- 
tion Officer awarded him, compensation 
by adopting the following formula. He 
made the valuation of the land as if it 
was held on old tenure to which restric- 
tions engrafted by Section 43 (1) of 
Tenancy Act were not applicable. There- 
after he valued the interest of Himat at 
2/3rd of the valuation of old tenure land 
on the ground that so far as Himat was 
concerned, his land was held on the new 
tenure created by Section 43 (1) of the 
Tenancy Act which imposed restrictions 
in regard to sale, gift, exchange. mort- 
gage, lease, assignment or partition with- 
out payment of such amount as the State 
Government may by general or special 
order determine. It may also be realized 
that so far as Section 32 of the Tenancy 
Act is concerned, a tenant’ holding the 
land under a tenancy from his landlord 
on April 1, 1957 (subject to the other 
provisions of the section and of the 
Tenancy Act) is deemed to have purchas- 
ed from his landlord the land free from 
all encumbrances on certain conditions. 
lst April 1957 is known as the “tillers’ 
day” and on that day by operation of Sec- 
tion 32 the tenant is deemed to have 
purchased the land on specified condi- 
tions. It is not in dispute that the land 
in question to which the present dispute 
relates was acquired by tenant Himat 
from his landlady by virtue of the 
“deemed purchase” clause embodied in 
Section 32 of the Tenancy Act. And in 
respect of the erstwhile tenant who ac- 
quired lands under Section 32 under the 
deemed purchase clause the Legislature 
imposed a restriction on transfer of such 
lands under Section 43 (1) of the Tenancy 
Act. The said provision in so far as is 
material is in the following terms :— 
"43. (1) No land purchased by a 
tenant under Sections 32, 32-F, 32-I, 32-0, 
ar 32-U or 43-ID or sold to any person 
under Section 32-P or 64 shall be trans- 
ferred by sale, gift, exchange, mortgage, 
lease or assignment or partitioned with- 
out the previous sanction of the Collec- 
tor and except on payment of such 
amount as the State Government may by 
general or special order determine.” 


3-4. Popularly lands held by erst- 
while tenants under the “deemed pur- 
chase” provision of the Tenancy Act are 
known to be held on the new tenure. 
The expression “old tenure” is popularly 
employed in regard to lands held by 
persons in their own right without their 
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having acquired the benefit under Sec« 
tion’ 32 by reason of their being tenants. 
The question, therefore, naturally arose 
before the Land Acquisition Officer as to 
what amount of compensation should be 
offered to Himat, the erstwhile tenant, 
and the “deemed purchaser” at the point 
of time of notification under Section 4, 
in respect of the land held by him under 
the new tenure. The question was 
whether he should be awarded the same 
compensation at par with an owner hold- 
ing similar land on old tenure which was 
not burdened by any such restriction as 
the one engrafted by Sectlon.43 of the 
Tenancy Act. What the Land Acquisi- 
tion Officer did was that he first .valued 
the land as if it was old tenure land, Hav- 
ing valued the old tenancy land at'X’, he 
embarked upon the valuation of the new 
tenure land and’ this he did: by’ recourse 
to the formula that new tenure land 
could be valued at 2/3rd the valuation 
of the old tenure land. The learned 
counsel for the erstwhile tenant (Himat) 
has then contended that even if it be so, 
the Land Acquisition Officer was not 
right in valuing. the new tenure land 
held by Himat at 2/8rd of the notional 
valuation of the old tenure land. The: 
validity of this submission we now pro- 
pose to examine. The problem may be 
brought under spotlight by formulating 
the question before us in a different form. 
Would the owner of a land held on new 
tenure be entitled to the same compen- 
sation as the owner of an old tenure 
land’? It will be recalled that go far as 
the new tenure is’ concerned. the Legis- 
lature has engrafted a restriction in. the 
matter of transfer under Section 43 (1) 
of the Tenancy Act. It takes away 
something from the bundle of rights of 
ownership in the matter of alienation. In 
regard to the owner of land held on old 
tenure, the restriction envisaged by S. 43 


.(1) would not be applicable. And it must 


be realized that the restriction imposed by 
Section 43 (1) carries with- it an obliga- 
tion not only to secure the permission 
of the State Government before aliena- 
tion but also to pay to the Government 
such amount as may be determined by 
the State Government in this behalf. In 
other words, the obligation carries with 
it a money content. It is an onerous 
condition. Would the holder of a pro- 
perty saddled with such an onerous con- 
dition be entitled to claim the same 
amount by way of compensation as the 
owner of the property which is not bur- 
dened with a similar handicap? The 
answer to this poser is obvious. If we 
value the new tenure land at par with 
the old tenure land in fact we would be 
awarding to the owner of the new tenure 
land something more than the money 
equivalent of his property. An illustra- 
tion will make the point clear. Suppose 


1972 


the old tenure land is being acquired and 
the trial Court values it at Rs. 100/-. 
If the owner of the new tenure land is 
also awarded Rs, 100/- in respect of the 
extinguishment of his right, the claimant 
will be able to exchange the compensa- 
tion of Rs. 100/- ¢ awarded to him by pur- 
chasing a similar plot of land. But the 
newly acquired land will not. carry with 
jt the statutory restriction imposed by 
Section 43. By this process of exchange, 
he will get a property which has higher 
rights and a better money value than that 
he held previously. It is, therefore, 
clear that in such a case the claimant 
would get something more than the value 
of his property inasmuch as while previ- 
_ously he was the owner of the property 
burdened with an obligation to pay such 
amount as directed by the State Govern- 
ment in case of alienation. he would not 
be subject to any such obligation in the 
case of land purchased by him in ex- 
change with the compensation awarded 
to him. In our opinion, therefore, there 
is not the slightest doubt that the clai- 
mant would get something more than 
what he lost. This is contrary to the 
concept of compensation for what is visu- 
alized by compensation is making good 
to the person whose property is acquired 
money equivalent of what he has lost. 
It is however argued by the learned coun- 
sel for the erstwhile tenant that “though 
ordinarily compensation must be tested 
no doubt by the loss to the owner”, as 
observed by the High Court of Calcutta 
in Province of Bengal v. Board of Trus- 
tees for the Improvement of Calcutta, 
AIR 1946 Cal 416 “in estimating his loss 
it is legitimate to disregard the restric- 
tions on ownership which were existing 
at the time of acquisition”. Reliance has 
been placed on the following passage 
from the said judgment:— 


“The proposition laid down in (1870). 


6 QB 37 (Stebbing v. Metropolitan Board 
of Works) that compensation, or which 
is the same thing as loss to the owner, 
must be tested not by what would be 
its value to person acquiring it is well 
settled. Some passages in the second 
reason given by Wilde, C. J. in (1850) 10 
CB 827, (Hilcoat v., Archbishop of Canter~ 
bury & York) may at first sight appear 
to go against that test. The learned Chief 
Justice, however, used those expressions 
to emphasise the justice of the case, That 
observations in the later decislons which 
we have reviewed and in Lord Shand’s 
award do not appear to us to militate 
against the aforesaid test- formulated in 
(1870) 6 QB 37. The compensation must 
be tested no doubt by the loss to the 
_ owner, but in estimating his loss it is 
legitimate to disregard the restrictiong on 
ownership which were existing at the 
time of acquisition. If restrictions on the 
power of the owner to alienate at the 
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time of the acquisition be taken to be a 
material factor in assessing compensation 
payable on an acquisition under the Land 
Acquisition Act, the amount of compen- 
sation would be different according as 
the property at thé time of the acquisi- 
tion belonged to a Hindu widow or a 
full owner, for a Hindu widow has only 
a limited power of alienation. She can 
alienate only for legal necessity. But 
Section 82, Land Acquisition Act, indi- 
cates otherwise. We accordingly hold 
that the Board is entitled to get com- 
pensation for the park on the same basis 
as building sites”. 


5. We are unable to read into the 
judgment of the Calcutta High Court the 
ratio which counsel for the erstwhile 
tenant wants us to read. The problem 
before the Calcutta High Court was whe- 
ther the property. under acquisition 
should be valued at a discount by reason 
of the mere fact that the owner could not 
have sold the property. The question 
before the Calcutta High Court was not 
whether the owner of a property under 
acquisition should be awarded the same 
compensation regardless of the fact that 
the right to alienate and partition the 
property carried on financial obligation 
to pay some amount to the State under a 
statute. This is the vital point of dis- 
tinction. The same point of distinction 
operates in regard to the decision of the 
Nagpur High Court in Shafkat Hussain 
v. Collector of Amraoti, AIR 1933 Nag 
208, head-note (c) of which ig in the 
following terms:— 


"In determining compensation pay- 
able for any land, under the Land Acqui- 
sition Act, the element of non-transfera- 
bility of the land cannot enter into con- 
sideration. The publication of the dec- 
laration under Section 6 has the result 
of removing all restrictions on the rights 
of. the owner. The declaration under 
Section 6, by necessary implication, with- 
draws inam land from the purview of 
the grant and consequently lifts the em- 
bargo on its transferability and after the 
declaration under Section 6. the inam 
land stands on the same footing as any 
freehold land”. 


In our opinion, it would not be right to 
value the land under acquisition at a 
discount merely by reason of ‘the fact 
that there is a mere restriction on its 







tent, the Raney principle cannot apply. 
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We are, therefore. unable to accede to 
the argument of the learned counsel for 
the erstwhile tenant, 


6. It is, however, urged by the 
Tearned counsel that.in the matter of 
valuation of a property the yield of the 
property is the touch-stone and the statu- 
tory obligation to pay a sum of money 

` at the time of alienation deserves to be 
altogether ignored. Counsel argues that 
a property would be worth the same to 
‘the owner regardless of whether the res- 
friction is there or not inasmuch as it 
would fetch the same.income to him not- 
withstanding the handicap. Here again 


we find ourselves unable to endorse the - 


proposition canvassed by counsel, The 
value of a property to its owner inter alia 
depends on two key factors— (1) the right 
to alienate and to obtain the money 
equivalent of the property (2) its income. 
It does not depend merely on the income. 
If on sale of the property it would fetch 
less than the property of a similar nature 
on account of some statutory restriction, 
the value of the property to the owner 
cannot be the same. It would be contrary 
to principle to value the property which 
is burdened with the obligation to pay a 
portion of the sale-price to the State at 
par with a property which does not carry 
any such obligation we are unable to see 
any principle in awarding to the owner 
of a property a larger amount as com- 
pensation if acquired for public purpose 
under the Land Acquisition Act than he 
would be otherwise entitled to if he sold 
it in open market. The value to the 
owner cannot depend on whether it is 
sold by private negotiations or whether 
hbe ig made to part with the property in 
exercise of the powers of “eminent 
domain”. Under the circumstances, the 
decision of the trial court cannot be sus- 
tained. 


Appeal allowed. 
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Gujarat Electricity Board, Appellant 
v. S. A. Jais and Co, and others, Res- 
pondents. 


First Appeal No, 32 of 1964, D/- 
28-7-1971 against order of N, J. Patel, 
Jt. Civil J. Sr. Division, Baroda in 
5. C. S, No, 46 of 1961. 


(A) Deed — Construction —- Works 


contract — Whether a particular work 
falis under the contract (Paras 4, 5) 


(B) Contract Act, S. 70 — Works con- 
tract — Extra work'not provided by the 
contract — Claim for extra payment. 

(Paras 10, 11) 
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Gujarat E, Board v. S. A. Jais & Co, 


A.I. R. 
(C) Evidence Act, S. 92 — Proviso (1) 
— Typing mistake — Or 


correcting it. (Para 5) 
(D) Limitation Act (1908), Art. 56 — 
Applicability. (Para 12) 


(A+B+C+D) In the case of con- 


tracts with bills of quantities, the basic - 


presumption ‘is that the prices for des- 
cribed items of work include for all ancil- 
lary or contingent work which may be 
necessary for the completion of the des- 
erlbed work. The contract being works 
contract where a rate has thus been agreed 
upon, for any described work, the rate 
can only include such ancillary or con- 
tingent work. It cannot cover something 


al evidence for l 


which calls for a totally different rate, l 


looking to the nature of the work in- | 


volved. (Para 2) 


Where the nature of work changed 
from mere digging work in soil or 
murrum to cutting of the soft rock there 
was a substantial variation in the terms 
of the contract. The descriptive language 
as to the nature of work viz., “excava- 
tion in any soil, murrum, sock ete”, could 
not be interpreted to cover such a ‘totally 
different work as being ancillary or inci- 
dental work. Since operation of work 
was changed it called for a different rate 
for such different work which was never 
contemplated by the parties at the time 
of fixing the price under: the contract. 


(Paras 4, 5, 6, 7} ` 


Though oral evidence can be admit- 
ted for correcting the errors which have 
crept in while expressing the contract be- 
tween the parties, the defect in this case 
was not a typing error. It would amount 
to changing the entire contract to in- 
terpret the word “sock” as “rock” in the 
contract. (Para 5) 


To such a claim which has not arisen 
under the contract and in pursuance to 
its terms the principle of quantum meruit 
applies. AIR 1971 SC 712 & AIR 1971 
SC 1646, Dist, : (Paras 10, 11) 


As arbitration clause was waived by 
both. the parties by preferring court’s 
forum the court could decide whether the 
work was extra or one provided by the 
contract. Once the claim was held as one 
for extra work, the payment could be 
asked under Section 70 because of the 
quasi contractual obligation, want of 
written order could not be urged as a 
condition precedent 
was not for a price under the contract. 
Case law discussed, _ (Para 11) 


Since the claimant had not committed 
breach of any. clause of the contract he 
was not disentitled from invoking quan- 
tum meruit, orin any event. statutory ob- 
ligation of the quasi contractual nature 
under Section 70 after the other party 
had made unjust gain and taken benefit 
of this work. (Para 11} 


for a claim ' which - 


A, 
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Since this was not a suit for the con- 
fract price for the rock cutting work, 
Art. 56 did not apply to the case. 


(Para 12) 
(E) Civil P. C., S. 34 — Interest prior 
to suit. (Para 15) 


Interest prior to the date of suit can 
be directed in the case of a claim which 
is not a claim of damages, (Para 15) 
Cases Refefred: Chronological Paras 
ATR 1971 SC 712 = (1971) 1 Civ 

a J 88, Puran Lal v. State of 
P 


AIR 1971 SC 1646 = (1970) 2 SCC 
861. State of Orissa v. Kalinga 
Construction Co. LL 

‘ATR 1970 SC 1433 = (1969) 3 SCC 
607, Ganon Dunkerley & Co. v. T 
Union of India . 9 

(ATR 1966 SC 1034 = (1961) 3 SCR 
663, Subramanyam v. Thayappa 9 

‘ATR 1962 SC 779 = (1962) 2 SCA 
375, State of West Bengal v. 

B. K. Mondal & Sons 9 

ATR 1960 SC 588 = (1960) 2 SCR 
793, Alopi Parshad v. Union of 


India l 
T919 AC 337 (HL), Brodice v. Corpn. 
of Cardiff 


HO 


10 
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K. H. Kali with M. G. Doshit, Addl. 
Govt. Pleaders, for Appellant; R. C. 
Bhatt (for No. 1) and I. M. Nanavati with 
S. A. Shah (for Nos. 2 and 3), for Res- 
pondents. 

J. B. MEHTA, J.:— The Gujarat 
Electricity Board has filed the appeal 
against the trial Court’s decree which was 
passed in favour of plaintiff No. 1 firm 
consisting of the two partners-plaintifis 
2 and 3 in respect of the contract for ex- 
cavation of the sea bed k. The trial 
Court had decreed the plaintiff's claim 
of extra rates— 


(1) for rock cutting work; (2) for 
extra dewatering for the concrete bed and 
masonry walls; and (3) for transport on 
account of increased bulkage of loose 
earth. The trial Court had also decre- 
ed the plaintiffs’ claim for‘ the refund of 
electricity charge in excess of two annas 
per unit d the interest amount was 
allowed, on the plaintiffs’ claim of Rupees 
6,000/- on equitable grounds. The trial 
Court had disallowed the claim of re- 
fund of the penalty amount of Rs, 4107/-. 
The Gujarat Electricity Board has, there- 
fore, challenged this decree in this ap- 
peal and the plaintiffs have filed their 
eross-obiections limiting their ‘elaim to 
the amount of Rs. 50,000/-. 


2. The first question which arises 
fn this appeal ig as to the proper con- 
struction of the suit contract between 
the parties, as the controversy 1s that 
fhe three items are about the extras for 
which the contract does not provide any 
rate and, therefore, it is a claim for extra 
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work outside the contract. In order to 
resolve this controversy, the first thing 
which we must keep in mind is that this 
iş a works contract where the parties 
have fixed a price schedule for the work 
to be done under the contract. It is a 
settled principle as pointed out in 
Hudson’s Building and Engineering Con- 
tracts, Tenth Edition, at page 523, that in 
the case of contracts with bills of quan- 
tities, the basic presumption must be that 
the prices for described items of work 
include for all ancillary or contingent 
work which may be necessary for the 
completion of the described work. The 
contract being works contract where a 
rate hag thus been agreed upon, for any 
described work, the rate can only include 
such ancillary’ or contingent work. But 
the said rate could never cover someth- 
ing which calls for a totally different rate, 
looking to the nature of the work involv- 
ed. In order to construe the contract 
between the parties we must consider the 
express stipulation, the subject-matter of 
this contract keeping in mind the afore- 
said presumption and the surrounding cir- 
cumstances. The important fact which 
must be borne in mind is that this con- 
tract with the plaintiffs was first arrived 
at by the Navanagar Electricity Company 
(NESCO) whose works order is at Ex. 64, 
dated August 1, 1956. The plaintiffs con- 
sented to the transfer of the contract to 
the Saurashtra Electricity Board (SEB) 
by the letter, Ex. 195. dated September 
21. 1956, by agreeing to execute the job 
on the same terms and conditions as per 
the said works order. Before the SEB 
gave its works order, Ex. 63, dated 
December 17, 1956, along with the abst- 
tact of rates, there was a discussion be- 
tween the parties whose minutes are to 
be found at Ex. 65 on October 25, 1956. 
In those minutes. it is pointed out that 
the contractor demanded for removal of 
excavated material, the rate of Rs, 3-12-0 
per C. ft. if burrow pit measurement was 
to be adopted. It was, however, men- 
tioned that usually if there was no such 
mention, the rate of excavation which 
was quoted at Rs. 3/- per 100 C, ft, was 
to be worked out on burrow pit measure- 
ment. When this was explained to the 
contractor, he had agreed to the same. 
As for dewatering of the sea bed tank, - 
it was pointed out that even though in 
the works order, Ex. 64 of NESCO 
dewatering was to be done by the com- 
pany at their own cost it was agreed 
that the contractor was to do dewatering 
for which he was to be paid Rs, 2/- per 
100 C. ft. of excavation for the purpose 
of dewatering of the sea bed tank to be 
excavated. This rate given by the con- 
tractor excluded the power required for 
pumping. but it was agreed that for the 
power supplied by the company it had 
to Charge the rate varying between 0-1-6 
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and 0-2-0 to be finalised with the Chief 
Executive Engineer, The contractor had 
by Ex. 62 on November 5, 1956, replied 
that he never agreed to the way of mea- 
surement suggested by the Board and he 
suggested that he should be paid Rupees 
3-12-0 per 100 C. ft. as agreed and that 
the matter should be referred to NESCO, 
the contracting authority. The contrac- 
tor, however, accepted the rates of dewa- 
tering and the power charges, in the said 
letter. Thereafter the Board by the memo 
Ex, 190 gave technical sanction to regu- 
larise this work as the Board considered 
it desirable to continue that work as 
at the time the turbosets could not deve- 
lop full power for want of sufficient cool- 
ing water. It was pointed out that tech- 
nical sanction was given for the exten- 
sion of the sea bed tank as per the ab- 
stract attached and that the rates provid- 
ed in the technical sanction were the 
same as that given by NESCO. except 
items Nos. 1. 7. 8 and 10. It was further 
stated in that letter that the rates in 
those items were taken as were general- 
ly prevalent in other civil works and 
since the work included in those items 
was sanctioned with the main work, it 
was considered advisable to give this 
work to the same contractor. From this 
correspondence, it is amply clear that the 
plaintiffs’ contract with NESCO was con- 
tinued by the Board and technical sanc- 
tion was given for the said extension 
work of the sea-bed tank, as per the 
abstract attached at Ex. 63. It was even 
in terms stated that the rates were even 
the same as with the NESCO except for 
items Nos. 1, 7. 8 and 10. It is in this 
background of continuance of the old 
contract with the NESCO subject to the 
modification of the rates of Items Nos. 1, 
7. 8 and 10 particularly on the head of 
dewatering which is item No. 7. that we 
will have to interpret the present con- 
tract. 


3. The three disputed items in the 
present works order Ex. 63 are items 
Nos. 2 — Excavation work 

6 — carting the excavated stuff 

7 — dewatering from the bed of the 


Except in item No 7, it is in terms stated 
in the order of technical sanction. Ex. 190, 
that the rates were the same as were 
agreed upon by the NESCO. 


4. Taking up the first item of ex- 
cavation work, item No. 2, gives the rates 
of excavation for tank “in any soil, 
murrum, sock, ete”. at various depths from 
0’ to 12’ at the rates varying from Rs, 8/- 
to Rs. 14/- per 100 C. ft. The abstract 
mentions the total quantity of item No. 2 
as 1004900 C. ft. and this schedule has 
been worked out for the various depths 
excavated. When we turn to the NESCO 
works order, Ex. 64, the nature and dis- 
tinction of work given as regarding the 
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sea bed tank excavation work in hard 


murrum and of building masonry walls, 
For the excavation work, the rate stipu- 
lated was the same as is mentioned in 
the works order, Ex. 63. varying from 
Rs. 8 to 14. If the rate which is con- 
templated by the parties is the same rate 
as NESCO for this work of excavation of 
the sea bed tank for going to the depth of 
12’, the rate could have only reference to 
the same nature of work for which this 
rate was continued even by the Board 
without any variation. The nature of 
work in the NESCO works order, Ex. 64, 
is in terms stipulated to be excavation in 
hard murrum. Therefore merely be- 
cause in the abstract on the works order 
of the Board, Ex. 63, the said item is now 
described by the general words excava- 
tion for tank “in any soil, murrum, sock 
etc.”, the described work could not take 
within its ambit a totally different work 
calling for a totally different rate. Not 
only the rate which was agreed by NESCO 
was continued but even the time limit of 
three months for completing the contract 
work was continued by the Board. That 
itself is an eloquent circumstance which 
would show that the nature of the work 
which was contemplated between the 
parties for which this agreed rate was 
stipulated as varying from Rs. 8 to 14 to 
go upto the depth of 12’ while excavat- 
ing the sea bed tank could never have 
contemplated a totally different kind of 
work which is not simple digging but 
which is a work of rock cutting. The two 
works are totally of a different nature of 
(1) excavating soil or murrum and 
(2) of rock cutting. Rock cutting 
work can be done either by blast- 
ing or by chiselling. In the present case 
due to vicinity of the power house, blast- 
ing operation was out of question. There- 
fore, the rock had to be cut by chiselling. 
Such work of rock cutting by manual 
labour would surely call for a totally dif- 
ferent rate. If, therefore, the normal 
presumption is to apply that such a price 
schedule would cover the rate only of 
the described item or ancillary, incidental 
work, it would not cover in its ambit 
such a totally different kind of work 
which requires a totally different rate. It 
is true that the rates at Porbandar, which 
were sought to be proved and for which 
tenders were accepted even by the Board 
were not allowed to be produced by the 
Court by calling a witness of the Board 
on the ground that these rates were ir~ 
relevant, could not help the plaintiffs for 
the simple reason that Porbandar rock is 
hard rock. There is no dispute in this 
case and even the plaintiffs’ expert wit~ 
ness admitted that this was sedimentary 
soft rock and not hard rock as at Por- 


bandar. The Deputy Engineer Jayantilal 
Shah, Ex. 225, however, admitted that 
soft rock could not be dug with a pickaxe. 
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Therefore, there is no dispute in the pre- 
sent case that so far as rock excavation 
work was concerned, it was not a digging 
process by pickaxe. The process was of 
cutting the rock. The rock may not be 
as hard as Porbandar rock but even for 
the soft rock, even in the cross-examina- 
tion of the plaintiff, the stand of the 
Board is that the proper rate for such 
soft rock cutting was Rs, 45/-. There- 
fore, we would be interpreting such a 
works contract ignoring all realities if 
we were to attempt a literal interpreta- 
tion of the words. We must always bear 
in mind the context in which the words 
are used while describing the item of ex- 
eavation for which such low rate was 
agreed varying from Rs, 8/- to Rs. 14/- 
to go upto the depth of 12 ft. The back- 
ground has a great importance that when 
the rates and the time-limit were first 
agreed, the nature of the work was men- 
tioned to be excavation in hard murrum 
only. Therefore, howsoever widely desc- 
ribed may be the items in the new works 
order, Ex. 63. when the Board continued 
the contract at the same rates by putting 
such wide words “in any soil, murrum 
sock etc.” the ambit of these words could 
never go beyond the excavation only in 
any soil or murrum. Since the opera- 
tion was changed from digging to cutting 
rock, it called for a different rate for such 
different work, which was never con- 
templated by the parties at the time of 
fixing this price schedule under the con- 
tract. 


5. Mr. Kaji in this context vehe- 
mently argued that the expression “sock”, 
which admittedly has no meaning with 
reference to such engineering contract, is 
obviously a typing mistake for the term 
‘rock’, Mr. Kaji is right in his submis- 
sion that in such cases he can invoke the 
proviso to Section 92 of the Indian Evi- 
dence Act as his case is that it is only an 
error which has crept in while expres- 
sing the oral contract between the par- 
ties. This is not seeking to add, to modify 
or to alter the terms of the contract 
which was arrived at. The oral evidence 
could surely be admitted under this pro- 
viso for correcting the errors which have 
crept in while expressing the contract 
between the parties. It is also true that 
even without extraneous evidence if there 
is any manifest error, even by the pro- 
cess of construction a typing error could 
be corrected. In the present case even 
when the defendants had the opportunity 
to lead oral evidence to prove the oral 
contract between the parties of which this 
was alleged to be erroneous expression by 
way of a typing error, the defendants 
did not examine any person to prove that 
rock cutting work was agreed by the 
plaintiffs at any stage, Defendant’s wit- 
ness Jayantilal Shah Deputy Engineer, 
Ex. 25 has merely stated that his office 
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copy, Ex, 226, from the beginning con- 
tains the word ‘rock’, A bare look at 
this document reveals that somebody has 
corrected the word ‘sock’ to ‘rock’. This 
correction does not bear any initial of 
the parties as required under the terms 
of the tender agreement, Ex. 69. The 
defendants have never produced even the 
other copies of this works order, Ex. 63, 
to show that only the plaintiffs’ copy re- 
mained uncorrected as contended in their 
written statement. The defendants’ wit- 
ness Mr, Bajaj, Ex. 22. does not throw 
any light on this. Therefore, the oral 
evidence ig thoroughly useless. The back- 
ground which we have already showed 
definitely indicates that so far as this 
item No. 2 of excavation work is con- 
cerned. neither the nature of the work 
nor rates fixed for it were sought to be 
changed at the time of various negotia- 
tions which were embodied in the minu- 
tes, Ex, 65. Even the technical sanction, 
Ex, 190, makes it clear that the rate of 
item No, 2 has remained the same and 
there was no variation. If the rate of 
the contractor’s work has remained the 
same and the time limit has remained the 
same, it is obvious that there could not 
have been any agreement to do a totally 
different type of work which will call 
for such a higher rate. which even ac- 
cor to the board would be Rs. 45/-, 
and which would require substantially 
longer time. Mr. Kaji in this connection 
vehemently relied upon the letter of the 
plaintiffs Ex, 196 on January 8, 1958. In 
that letter, the plaintiffs stated that the 
original contract was with NESCO for this 
excavation work. While negotiating this 
contract it wag clearly understood that 
they were not to go below 6 ft. and that 
height of the wall would be raised by 3 ft. 
to complete the required capacity for 
storage of water. Therefore, both the par- 
ties never bothered about the rates and in 
these circumstances the works order was 
signed as above. On their part, the plaintiffs 
had expressly demanded higher rates for 
depth below 6 ft. because when they made 
several trial pits on the works’ spot, they 
found rock on reaching the depth of six 
feet. But as they were not to go below 
6 ft., they did not go into the details and 
the same contract was transferred to the 
Saurashtra Board. Even at that time 
while talking about the other items, extra 
Tate for rock cutting was demanded but 
after discussion it was agreed that it 
should be claimed when rock was found 
in excavation. This letter has not been 
put to the plaintiffs when the plaintiff 
was examined. Even the admissions in 
this letter could never be pressed in ser- 
vice for showing that with NESCO there 
was a contract for excavation in rock. 
The NESCO works order, Ex, 64 clearly 
states that the work stipulated was ex- 
cavation in hard murrum, and the plain- 
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tiff gave consent in Ex, 195 letter to work 
on same conditions as per order Ex. 64. 
If this very contract of the same rate was 
continued by the Board for item No. 2, 
it could never be ürged that a different 
item of work was agreed, merely because 
while describing that item, the abstract 
uses the language of such wide import 


ascending order of hardness, soil, murrum, 
sock; and so, the term ‘sock’ would have 
no meaning other than ‘rock’. This con- 
tention could hardly be accepted when 
we have to interpret this descriptive lan- 
guage as to the nature of work for which 
the rate of Rs, 8/- to Rs. 14/- was arrived 
at between the parties. Such rate would 
be only applicable to excavation Involv- 
ing digging work and could never apply 
to rock cutting by manual labour, espe- 
cially when the rock had to be chiselled 
out. Therefore, the trial Court was right 
in holding that so far as rock cutting 
work was concerned, it was not work to 
be done under the contract in pursuance 
to these terms, because no rate was fixed 
for this work which involved special 
labour. We should also bear in mind the 
undisputed fact, as stated even by the 
defendants’ engineer in his letter to the 
Chief Engineer, Ex. 180, on January 27, 
1959, that this was a difficult work at sea 
shore where the contractor could work 
during ebb period only because during the 
tide the whole site was getting flooded. 
The contractor had to face difficulty in 
getting the labour required at such place 
like Sikka. In these circumstances if the 
nature of work changes from mere dig- 
ging work in soil or murrum to cutting 
of the soft rock by chiselling it would be 
a substantial variation in the terms of the 
contract, and the descriptive language as 
to the mature of work could never 
be interpreted to cover such a to- 
tally different work as being ancillary 
or incidental work, merely because of the 
wide language used in Ex. 63. It would 
be changing the entire contract to inter- 
pret this word ‘sock’ as ‘rock’ in this con~ 
tract, Such a defect is not a typing error 
but one which if tried to be supplied by 
the Court would change the entire con- 
tract between the parties. Therefore, that 
finding of the trial Court must be upheld 
that the rock cutting work was the work 
outside the contract for which no rates 
were prescribed and for which extra rates 
must be fixed. 


6. As regards the second item of 
dewatering, this formed the subject- 
matter of item No. 7 of the works order, 
Ex. 63. That item is described as 
“dewatering from the bed of tank includ- 
ing struting, shoring if necessary includ- 
ing pump and all accessories for this job, 
etc, complete-”. The rate is Rs, 2/- for 
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100 C. ft The quantity mentioned 
against this work is 1004900, which was 
the total quantity for item No, 2 of mate= 
rial to be excavated and the amoun? 
worked out at the aforesaid rate is men« 
tioned. This item No. 7 is admittedly an 
item, which even as per the technical 
sanction order at Ex. 190 is one where 
the rate has been changed, because 
NESCO works order, Ex, 64, had provid- 
ed that dewatering was to be done by. 
the company at their own cost. The 
minutes, Ex, 65, show that the board gave 
over this work to the contractor and 
undertook only to provide electricity af 
the rate mentioned therein and the con~ 
tractor was to do this work of dewater~ 
ing from the sea bed tank at Rs. 2/~ for 
100 C. ft. of excavation. In the reply 
Ex. 62 the contractor in termg accepted 
the rates and the power charges as stated 
by the Board. Therefore, this is a new 
item of work for which a specific rate of 
Rs, 2/- for 100 C. ft. was agreed upon 
subject to power being supplied by the 
Board at the rates stipulated. As regards 
this new Item 7. the description of the 
work is dewatering from the bed of the 
tank and for this complete job the rate 
is Rs. 2/- per 100 C. ft. The quantity is 
the same quantity 104900 of the excavat~ 
ed staff in item No, 2. That is obvious 
when this yardstick is mentioned for 
measuring the work of dewatering from 
the bed of the tank. This work of dewa~ 
tering would be from the entire volume 
of the tank which was to be excavated. 
The most important thing to be borne 
in mind in this context is that the rate 


which was agreed upon on the basis of this - 


measure at Rs. 2/- per 100 C. ft. of ex- 
cavation is for the entire or complete job 
of dewatering. If, therefore, dewatering 
is to be done from the sea-bed tank dur- 
ing the process of excavation or while 
concrete bed was made or while the 
masonry’ walls were erected, the entire 
complete job carries the rate of Rs. 2/- 
as per this measure. The trial Court was 
in obvious error in holding that for the 
three different processes— (1) excavation, 
(2) laying concrete bed, and (3) complet- 
ing masonry walls, the same rate of 
Rs. 2/- must be repeated so that for the 
entire dewatering work from the bed of 
tank, the contractor would in all get a 
rate of Rs 6/-. This was not the rate 
which was agreed between the parties 
when this variation was in terms stipulat- 
ed. The trial Court has ignored the 
material word in the abstract in item 


“No. 7 dewatering “from the bed of the 


tank”. The term “from” is very mate- 
rial to show that what was agreed to was 
not dewatering only during the process 
of excavation but the entire job of 
dewatering because water would be com- 
ing out from the tank which was excavat- 
ed during all the three processes. That 
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is why the complete job was mentioned 
as the dewatering complete, Mr. Nana- 


vati vehemently argued that when the 
quantity mentioned was 104900 C. ft. 
dewatering work must be only: for the 
process of excavation. Mr, Nanavati for- 
gets that the quantity is mentioned be- 
cause the measure which was adopted for 
fixing thisrate was not the time for which 
the pump works or the water which 
is taken out but a lump sum of Rs, 2/- 
for dewatering from the bed of tank by 
way of a complete job on the basis of 
100 C. ft. of this excavation work. This 
entire pit had to be dewatered from which 
the water will be coming out during all 
the three processes and therefore, for the 
entire pit the quantity is given and for 
the whole volume Rs, 2/- ig fixed as rate 
for dewatering 100 C, ft. of this excava~ 
tion. That would never refer to dewater- 
ing work only during the process of ex~ 
cavation. Even the plaintifis admit that 
without dewatering the work of laying 
the concrete bed or of putting masonry 
walls could not be done. This admission 
of the plaintiffs is material in view of 
the fact that for cement concrete work 
at Item 8 for the complete job a rate of 
Rs, 113-8-0 for 100 C. ft. has been agreed 
in the works order at Ex, 63 and for 
masonry walls under Item 9 a rate of 
Rs, 57 per 100 Q, ft. for the complete 
job is agreed. In both the items the rate 
is for complete job. It should therefore 
cover everything which is by way of 
ancillary or incidental work for complet- 
ing that job, Therefore, dewatering with- 
out which the work of these items could 
not be done could never justify any 
extra rate when the rate of these Items 8 
and 9 was of the complete job itself, In 
this context Mr. Nanavati vehemently 
argued that even under the NESCO works 
order, Ex, 64, for masonry walls, there 
was the same rate of Rs. 57/- per 100 C. 
ft.. even though dewatering was to be 
done at the cost of the company. That 
is hardly relevant when on the subject 
of dewatering there has been a detailed 
discussion as revealed in the Minutes at 
Ex, 65 and a distinct rate for this com- 
plete item of dewatering from the sea- 
bed tank is agreed upon, along with the 
separate rate for item 9 of masonry walls 
at Rs, 57/- per 100 C. ft. for the com- 
plete job. When for dewatering a speci- 
fic rate is agreed upon for the complete 
job, it ig obvious that the parties had 
duly applied their mind so far as dewa- 
tering job from the sea bed was concern- 
ed in so far as it was required for the 
entire work at any stage of the process 
whether of excavation, cement concrete 
foundation or of the masonry walls. That 
is why even the plaintiffs made this claim 
for the first time only on February 26, 
1958, in his letter Ex, 102 and claimed 
only Rs. 9,000/- on this head. with claim 
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for the rebuilt wall an Ex. 148 on Septem- 
ber 9, 1958. In that view of the matter, 
it is obvious that if the construction ad- 
opted by the trial Court is adopted, item 
of dewatering from sea-bed which is a 
complete job would carry a rate of 
Rs. 6/-, contrary to the terms which are 
agreed upon so far as new Item 7 is con- 
cerned. Therefore, the claim of the 
plaintiffs in respect of dewatering job has 
been wrongly allowed as an extra item 
not covered by the contract. 


Turning to the last item, the 
deon is only as to the mode of measure- 
ment for transport of excavated stuff 
which is the subject-matter of item No, 6 
viz., carting the excavated stuff includ- 
ing loading. unloading and spreading as 
directed including all lead and lift upto 
one mile. The rate is specifically agreed 
to be Rs, 3/~ only for 100 C. ft. It should 
be noted that there was a discussion re~ 
garding this item as seen from the 
minutes Ex, 65. The Board refused the 
contractor’s claim for the rate for Rupees 
3-12-0 per C. ft. on the ground that there 
would be an extra 25 per cent. bulkage 
when loose earth is transported and the 
rate quoted by him of Rs, 3/- was on me 
basis of burrow pit measurement. 
Board refused to allow this additional 
rate. Whether the contractor agreed or 
not as stated by him in his reply Ex, 62 
on November 5. 1956, one thing is clear 
that the extra rate of Rs. 3-12-0 which 
was demanded by the contractor was 
never agreed to by the Board. That is 
why the contractor even in his reply has 
stated that the matter should be referred 
to the contractor, the authority which 
agreed viz., the NESCO. Even after this 
discussion we must see what the con- 
tractor has agreed. The contractor has 
agreed to the rate of Rs. 3/-. and not the 
Tate of Rs. 3-12-0 as demanded by him 
during discussion. There is a further in- 
dication from the fact that the quantity 
which is mentioned of 10,4900 C. ft. on 
the basis of burrow pit measurement for 
the excavated stuff is the same as for 
excavation in item 2, and the amount 
agreed to be paid is stated to be Rupees 
30,147/- as worked out at the rate of 
Rs. 3/- per 100 C. ft. That itself shows 
that what was agreed between the par- 
ties was the burrow pit measurement 
system because otherwise the contractor 
would never have signed the contract 
keeping the rate at Rs. 3/- when he had 
insisted on the rate being put up at 
Rs. 3-12-0. . Mr. Nanavati, however, 
vehemently relied upon the letter of 
the Superintending Engineer, Ex. 140, 
dated May 18, 1961, which states that the 
Chief Engineer had approved the plain- 
tiffs’ claim for transporting the excavat- 
ed stuff on loose measurement basis for 
Rs. 2534.55 and the plaintiff should con- 
tact the Superintending Engineer for pay- 
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ment. This was on the basis of the work- 
ing of the trial pits as stated in Ex. 224 
as the bulkage was found to be 9.80 per 


cent. Merely because at the initial stage 
the Chief Engineer approved payment to 
the plaintiffs of the extra amount on the 
basis of the trial pits, the plaintiffs could 
not argue that this extra rate was pay- 
able on a true interpretation of his con- 
tract. The Board may have made the 
payment to avoid the dispute but when 
the plaintiffs now claim additional amount 
on this head, the Board is entitled to rely 
on the agreed rate under the contract. 
In any event, it could never be said to 
be a claim for work outside the contract 
so as to justify an extra rate. Besides, 
the plaintiff hag even on merits led no 
evidence whatever to prove that there 
was any larger bulkage as alleged by him 
than one for which he was paid viz., 
9-80 per cent. The payment was made 
to the plaintiff on the basis of the trial 
pits. The plaintiff has given no evidence 
whatever to show the number of trips 
or to justify his claim of 25 per cent. 
bulkage. Witness Gala Kana. Ex, 213. 
has merely stated that the loose measure- 
ment would be 14 times in case of 
murrum, and 1$ times in case of rock 
without producing any material for this 
statement. Therefore, there was no evi- 
dence worth the name which would justi- 
fy payment of any additional amount on 
this head especially when under the con- 
tract it is obvious that the plaintiff was 
entitled to be paid only on the burrow 
pit measurement on this head. There- 
fore, the plaintiffs’ claim of extra rate is 
justified only on the first head of rock 
cutting and not on the other two heads 
of dewatering of cement concrete bed and 
masonry walls or for extra bulkage in 
transport of excavated stuff. It is true 
that the defendants witness Mr. Bajaj. 
Ex. 222, has gone to the length of saying 
that there was no rock cutting. He has 
given instructions for the letter Ex, 223 
which was sent to the plaintiff for the 
first time on March 18, 1958. The wit- 
ness had to admit that mostly the matters 
referred to in his letter were on the in- 
formation received. He even did not re- 
member if any superiors came down on 
the site after his letter Ex, 223. It 
should be noted that the plaintiffs’ four 
letters had remained unreplied for a 
period of more than eight months. After 
the rock was first found in May 1957 the 
plaintiffs showed it to the authorities and 
wrote letter, Ex. 72, on February 25, 1957, 
claiming an extension on the ground of 
rock cutting work. Even in the earlier 
letter, Ex. 66, of July 20, 1957, he had 
mentioned that he had to carry out work 
in the strata of rock and so his rate 
should be reconsidered. The plaintiff is 
given extension on account of this jutity- 

reason for such a large period of 
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seven months upto October 1957 by Ex. 
158 without imposing any penalty. by the 
resolution of the Board, dated Septem- 
ber 26. 1957. To the plaintiffs request 
for further extension on this very ground 
and because of other difficulties as per 
Ex, 93, second resolution of the Board, 
Ex, 159, on January 29, 1958, prants him 
extension upto March 1958 also without 
any penalty. In view of the silence for 
all these months and the extension being 
granted to the plaintiff because of the 
difficult work which he had to carry out 
with manual labour in these difficult cir- 
cumstances in sea bed, the denial by this 
Engineer Mr, Bajaj as per his letter. Ex. 
222, can-hardly be swallowed by anybody 
that there was no rock at all or that the 
plaintiffs did not carry out any work of 
rock cutting by chiselling. In fact, the 
plaintiff was all along claiming extra rate 
for this difficult work and when the 
final bill was paid, he had accepted 
payment under protest. Even after the 
reply of the Board that their decision was 
final not to pay any extra rate for this 
alleged rock cutting work at Ex. 115 on 
July 17. 1958, the plaintiff tried to con- 
vince the authorities. The plaintiff's ad- 
vocate even contacted the chairman Mr. 
Bhatt. That Chairman even to be fair 
to the plaintiff sought clarification from 
the NESCO itself which clarified by Ex. 
200 on March 23, 1960 that their rate did 
not include excavation in rock. It was 
obvious because NESCO’s contract was 
for excavation in hard murrum only. 
That is why the Chairman who wanted 
to be just to the plaintiff made inquiries 
for the prevalent rates. Unfortunately 
for the plaintiff there was bifurcation of 
the two States, and the present Board took 
up an attitude that the plaintiffs’ claim 
could not be entertained, which has neces 
sitated the present suit. It should be 
noted that the defendants themselves, who 
had written the letter Ex, 223 on March 
18, 1958, had only 10 days before i.e, on 
March 7, 1958, by Ex. 105, informed the 
plaintiffs that the question of adjustment, 
if any, in the bills could not be discussed 
before the fulfilment of the contract and 
they should, therefore. complete the work. 
The contractor had to sink such a huge 
amount in this venture because of the 
unreasonable stand taken up by the 
authorities. There was a demand to fulfil 
his contract leaving the question of ad- 
justment at the end. In these circum- 
stances even though the Chairman of the 
Board did all in his power to give a fair 
rate to the plaintiff. ultimately technical 
pleas, however, weighed on the present 
appellant on the bifurcation of the two 
States and they refused to entertain 
plaintiffs’ claim. Even the letter, Ex. 181 
of April 3, 1959, by the Board may be 
seen, The Superintending. Engineer states 
that he is not the authority on the sub- 
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ject of rates for excavation work for 
certifying to the Board the soil existing 
at Sikka and that the Superintending 
Engineer who had seen the soil both at 
Sikka and Porbandar was the appropriate 
authority to decide the rates demanded 
by the contractor. That makes it obvious 
that the plaintiff had done rock cutting 
work and that is why at the earlier stage 
the other Board was in a mood to en- 
tertain the plaintiff's just claim. 


8. As regards the quantum of 
work, it should be noted that in the first 
letter, Ex. 66, the plaintiff mentions the 
rock having been found below 7% ft. In 
the letter. Ex, 196 to the Chairman the 
rock is stated to be below 7 ft. In the 
statutory notice, Ex. 141 the rock is stat- 
ed to be below 7 ft. and in the plaint -the 
case of the plaintiff was that at some 
place rock was below 6 ft. while at some 
place it was at a distance of 74 ft. That 
is the evidence of the plaintiff as well. 
Mistri Ghelabhai Ex. 214 can hardly be 
believed that the rock was after 6 ft. till 
12 ft. in view of the aforesaid case of the 
plaintiff. Therefore, the trial Court was 
obviously in error in giving this extra 
claim for excavation after 6 ft. The said 
extra claim would be justified only after 
74 ft. depth and, therefore, that quantity 
taken out from the measurement book 
Ex. 176 of 2,28,910-75 cubic feet. must be 
halved and that would amount to 1145 
brass only. There can be no dispute that 
the remaining work from 9 ft. to 12 ft. 
as per Ex. 176 of 80586.81 C. ft. which 
comes to 805 brass. The plaintiff must, 
therefore be allowed the claim only to 
the extent of 1145 and 805 brass accord- 
ingly. As for the rate even in the cross- 
examination of the plaintiff the defendant 
has taken the rate of Rs. 45/- as the 
proper rate for this type of soft rock 
cutting by manual labour. Even the 
tender Ex. 219 for the Light House Tower 
mentions rate of Rs. 40/- for soft rock 
excavation by manual labour. It is true 
that the Porbandar rate would not be 
relevant, where there was hard rock and 
where according to the plaintiff the rates 
were between Rs. 100/- to Rs. 215/-. The 
plaintiff, however, would be entitled to 


‘this reasonable rate of Rs. 45/- demanded 


by him in his letter, Ex, 148, on Septem- 
ber 9. 1948, which is a reasonable rate 
even according to this Board, as per the 
suggestion made in the cross-examination 
itself. Mr. Kaji, however, vehemently 
argued that the plaintiff produced no 
vouchers and no accounts for showing 
that he had incurred this expenditure for 
paying his workers for this manual job. 
In a case of quantum meruit the plain- 
tiff is entitled to the market rate and not 
only his cost. Therefore, that type of 
evidence may not have been led. If, how- 
ever, it is the defendant’s case that Rupees 
45/~ is the fair rate for this job of soft 
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rock cutting by manual labour, the plain- 
tiff would be entitled to at least that 
amount. The plaintiffs Geologist Ex- 
pert witness Jayantilal Shah, Ex, 212, 
who had examined sample of this sedi- 
mentary soft rock had even opined after 
seeing other two hard rock rates tenders 
and the working rate of the plaintiff that 
Rs. 80/- was the proper rate. Even the 
defendant’s engineer, Ex. 225, has ad- 
mitted that this soft rock could not be 
dug with the help of pick-axe. There- 
fore, this work at least justified a rate 
of Rs. 45/-, when it is kept in mind that 
this work had to be done in sea bed 
where the work could be carried on only 
for a few hours when the site was not 
flooded due to high tide. On that basis, 
the plaintiff's additional claim on 

head would be justified to the extent of 
a difference of Rs. 33/- for 1145 brass 
and Rs. 31/- for 805 brass which would 
work out to a total amount of Rs. 62,740. 


9. Turning now to the legal pleas 
raised by Mr. Kaji, they are on the 
ground that this work was one under 
the contract to be carried out pursuant 
to its terms. Once it is found that this 
was work outside the contract for which 
there was no rate agreed upon and for 
which extra claim was justified because 
of unforeseen circumstances, the correct 
principle which is applicable is of quan- 
tum meruit. In the same Edition, Hud- 
son’s Building and Engineering Contracts, 


this subject is discussed at page 548 
under the heading: “Where the extra 
work is outside the contract”. It is point- 


ed out that if the extra work which has 
been ordered is not ordered under a 
contract the terms of which require that 
a written order is a condition precedent 
to payment, then, of course, the absence 
of the written order will be no bar to 
payment. Whether the extra ordered is 
of the character contemplated by the 
contract and so within the conditions of 
the contract relating to the power to 
order extras, or whether on the other 
hand it is outside the contract, must de- 
pend in each case on the nature of the 
work and the terms of the contract. Fur-~ 
ther proceeding, at page 552, the learned 
Author points out that if the extra work 
ordered is outside the contract, it follows 
that the terms of the contract have no 
application, and although the production 
of an order in writing may be a condi- 
tion precedent to recovery of payment 
for an extra done under the contract, it 
is not a condition of payment for extra 
work which is outside the contract. It is 
not necessary to produce the contract in 
evidence to recover payment for that 
work except, in the event of the defence 
being raised, to .prove that the work 
in question is outside the contract 
and payment is to be made for it 
not at the contract rates but upon a quan 
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tum meruit or otherwise in accordance 


with the separate contract or request re- 
li on. The same is the position even 
under our law. In State of West Bengal 
v. B. K. Mondal & Sons, AIR 1962 SC 
779, their Lordships have applied S. 70 
of the Contract Act even where the con- 
tract violated the mandatory provision of 
the constitution by pointing out that this 
was a doctrine evolved to prevent un- 
fust enrichment. It was both a natural 
and a moral obligation which has receiv- 
ed a statutory recognition. By enact- 
ment of Section 70 of the Contract Act 
even though there may be no contract 
ag required under the special constitu- 
tional provision so as to be binding on 
the Government. once the Government 
took benefit of this work, which was 
not intended to have been gratuitously 
done, and which created the quasi con- 
tractual obligation, the claim for com- 
pensation under S. 70 could be enforced 
against the State in these circumstances. 
In Subramanyam v. Thayappa, AIR 1966 
SC 1034, even in the context of a build- 
ing contract where additional work was 
done not covered by the contract, claim 
under Section 70 of the Contract Act was 
held to be justified. Their Lordships 
pointed out that if the party to the con- 
tract had rendered service to the other 
not intending to do so gratuitously and 
the other person has obtained some bene- 
fit, the former is entitled to compensa- 
tion for the value of the services ren- 
dered by him. Where, therefore, a build- 
ing contractor made additional construc- 
tions to the building which were not done 
gratuitously and upon an oral agreement 
claimed compensation at prevailing mar- 
ket against the owner of the plot. he 
was entitled to receive compensation for 
the work done ch was not covered 
by the contract, even if he failed to prove 
an express agreement in that behalf, 
because the claim was one recognised by 
the statute itself. The third decision in 
Ganon Dunkerley & Co. v. Union of 
India, (1969) 3 SCC 607, completely con- 
cludes the question for such a type of 
claim for work outside the contract and 
even on the point of limitation. At page 
610 their Lordships pointed out that the 
claim of revision of basic rates was 
founded on the complex nature of the 
work and due to the increase in the 
quantity of work and also grant of con- 
tracts to other competing parties at sub- 
. stantially higher rates and other related 
matters. Such a claim, their Lordships 
held, was one for payment of additional 
rate over the stipulated rate in view of 
the change in circumstances, and not for 
price of work done but for enhanced 
rates in view of altered circumstances. 
For such a claim Article 56 of the First 
Schedule to the Indian Limitation Act, 


11908, which prescribes a period of three 
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years for a suit for the price of work 
done by the plaintiff for the defendant 
at his request, where no time has been 
fixed for payment, and the period of 
limitation commences to run from the 
date when the work is done, could not 
apply to the case, because Article 56 
governs only suits which arise out of a 
contract to pay price of the work done 
at the request of the defendant, Simi- 
larly, Article 115 which was a residuary 
article for claims of compensation for 
breach of contract and for which also 
three years’ period was allowed could 
not apply because such a suit was not 
for compensation for breach of the con- 
tract. express or implied. but wag one 
of enhanced rate because of change of 
circumstances and in respect of the work 
not covered by the contract. Their Lord- 
ships pointed out that the additional 
work directed by the Engineer-in-charge 
when carried out may be deemed to be 
done under the terms of the contract; but 
the claim for enhanced rates did not arise 
out of the contract, and it was in any 
case not a claim for compensation for 
breach of contract. Therefore, accord- 
ing to their Lordships, such a claim can 
be governed only by residuary Art. 120 
which provided six years from the date 
when the right to ‘sue accrues. This 
decision, completely concludes the pre- 
sent question where also the claim is nof 
for price of work done which arises out 
of the contract to pay the price 
which is not a claim for compensation 
for any breach, but which is clearly a 
claim for enhanced rate because of chang- 
ed circumstances and because the contract 
schedule of rates did not provide for any 
such rates for rock cutting work. 


10. Mr. Kaji, however, vehement- 
Ty relied upon the decision in Puran Lal 
v. State of U, P., AIR 1971 SC 712. at 
page 715, their Lordships explained the 
principle of quantum meruit is rooted in 
English law under which there wag cer- 
tain procedural advantages in framing 
an action for compensation for work 
done. In order to avail of the remedy 
under quantum meruit the original con- 
tract must have been discharged by the 
defendant and in such a way as to entitle 
the plaintiff to regard himself as dis- 
charged from any further performance 
and he must have elected to do so. The 
remedy. it may be noticed, is however, 
not available to the party who breaks the 
contract even though he may have par- 
tially performed part of his obligation. 
This remedy by way of quantum meruit 
is restitutory that is. it is a recompense 
for the value of the work done by the 
plaintiff in order to restore him to the 
position which he would have been in if 
the contract had never been entered into. 
In this regard it is different from a claim 
for damages which ig a compensatory re~ 
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medy aimed at placing the injured party, 
as near as may be in the position which 
he would have been in, had the other 
party performed the contract. Their 
Lordships approved the observations in 
Alopi Parshad v. Union of India, AIR 
1960 SC 588, that compensation quantum 
meruit is awarded for work done or ser- 
vices rendered when the price thereof is 
not fixed by a contract. For work done 
or services rendered pursuant to the 
terms of a contract compensation quan- 
tum meruit could not be awarded where 
the contract provided for consideration 
payable in that behalf. Their Lordships 
pointed out that in that decision the basis 
of the principle was not explained, it 
monetheless laid down that where work 
was done under a contract pursuant to 
the terms thereof no amount could be 
claimed by way of quantum meruit. 
Thereafter their Lordships considered the 
alternative claim under clause 12 para- 
aph 5 of the special instructions and 
eld that as the contractor had not given 
any notice for a fresh rate for extra work 
over 30 per cent, he was not entitled to 
claim any amount at higher rate for any 
extra work done. That decision could 
have no application to the facts of the 
present case, where the compensation 
quantum meruit must be awarded for 
rock cutting work done when the price 
thereof is not fixed by the present con- 
tract, Pe 

11. Mr. Kaji however. vehement- 
ty argued that under clause 14 of the 
tender agreement, Ex. 69, it was provid- 
ed as under :— 

“Clause 14: The Engineer-in-charge 
shall have power to make any altera- 
tion in or additions to the original speci- 
fications, drawings, designs and construc- 
tions that may appear to him to be neces- 
gary or advisable during the progress of 
the work and the contractor shall be 
bound to carry out the work in accord- 
ance with any instructions in this con- 
nection which may be given to him in 
writing signed by the Engineer-in-charge 
and such alteration shall not invalidate 
the contract; and any additional work 
which the contractor may be directed to 
do in the manner above specified as part 
of the work shall be carried out by the 
contractor on the same conditions in all 
respects on which he agreed to do the 
main work, and at the same rates as are 
specified in the tender for the main work. 
And if the additional or altered work in- 
eludes any class of work for which no 
rate is specified in this contract then such 
class of work shall be carried out at the 
rates entered in the schedule of rates of 
the division, or at the rates mutually 
agreed upon between the Engineer-in- 
charge and the contractor, whichever are 
lower. If the additional or altered work, 
flor which no rate is entered in the sche- 
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dule of rates of. the division is ordered 
to be carried out before the rates are 
agreed upon then the contractor shall 
within seven days of the date of receipt 
by him of the order to carry out the 
work, inform the Engineer-in-charge of 
the rate which it is his intention to 
charge for such class of work, and if the 
Engineer~in-charge does not agree to this 
rate he shall by notice in writing be at 
liberty to cancel his order to carry out 
such class of work and arrange to carry 
it out in such manner as he may consider 
advisable, provided always that if the 
contractor shall commence work or in- 
cur any expenditure in regard thereto be- 
fore the rates shall have been determined 
as lastly hereinbefore mentioned. then in 
such case he shall only be entitled to be 
paid in respect of the work carried out 
or expenditure incurred by him prior to 
the date of the determination of the rate 
as aforesaid according to guch rate or 
rates, shall be fixed by the Engineer-in- 


charge. In the event of a dispute, the 
decision of the Technical Member will 
be final.” 


Relying on this clause Mr, Kaji argued 
that for this additional rock cutting work, 
their was no written order and in any 
eyent, the contractor had not within 
seven days of the order given a notice of 
his intention to charge a particular rate. 
The procedure under clause 14 having 
not been followed, the contractor who 
had committed breach of this contract 
could never claim anything on the prin- 
ciple of quantum meruit because be was 
a party who had committed breach of 
the contract. In this connection Mr. Kaji 
further relied upon the decision in the 
State of Orissa v. Kalinga Construction 
Co., (1970) 2 SCC 861. At page 865 their 
Lordships reversed the decision of 
Misra, J. who had allowed the claim in- 
voking the principle of estoppel or ana- 
logous rule for the payment for extra 
leads beyond 10” even when no written 
order was given by the Chief Engineer 
as required under the contract by hold- 
ing that this condition must be deemed 
to have been fulfilled. At page 865 their 
Lordships pointed out that once it was 
found that under the terms of the con- 
tract the order of the Chief Engineer in 
writing had to be obtained before the 
work involving additional leads was ex- 
ecuted, in the absence of any such writ- 
ten order it was not open to the Court to 
hold that the appellant — Union of India 
— was liable for payment of extra leads 
beyond 10” by applying some principle 
or rule analogous to estoppel. The con- 
clusion of the arbitrator in these cir- 
cumstances could not be held to be vitiat- 
ed by any patent error by Misra, J. 
Both these decisions which are relied 
upon by Mr. Kaji in this context can 
hardly help him, when the claim in the 
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present case is not for the price of work 
at the request of the defendant’s engi- 
neer. His whole claim arises because 
there is no price fixed for the extra rock 
cutting work which was never contem- 
plated in these circumstances and for 
which contingency no rate was prescrib- 
ed in the agreement. It is such a claim 
which has not arisen under the contract 
and in pursuance to its terms and so. as 
held by their Lordships that quantum 
meruit principle applies. It is to such a 
type of cases that the condition of writ- 
ten order as a condition precedent for 
payment of the price under the contract 
could never apply as pointed out earlier 
from the passage quoted from Hudson’s 
Building and Engineering Works. Under 
our law, Section 70 has amply provided 
statutory obligation which is applicable 
not only to individual but to Govern- 
ment and public bodies. What was the 
natural or moral obligation has received 
statutory recognition. That is why this 
doctrine of unjust enrichment which is 
an equitable principle has now received 
statutory sanction in this country. In 
such cases when there is a dispute be- 
tween the contractor on the one hand and 
the authority as to whether a particular 
work is covered by the contract by the 
rates agreed upon or not, both the sides 
would be putting their rival interpreta- 
tions and the contractor would be in a 
precarious position. If he does not carry 
out the oral order or leaves work at his 
own risk and costs, then he would be 
subject to all the penalty clauses. If he 
takes risk of a wrong interpretation. the 
only safety of the contractor in such cir- 
cumstances is in the arbitration clause as 
is to be found under clause 30 (147). If 
the arbitration clause is waived by the 
parties by preferring Court’s forum, it 
would be the Court which would be ul- 
timately resolving the dispute as to whe- 
ther a particular work falls under the 
contract and is to be paid for at the rates 
agreed in the contract or whether it is 
a work outside the contract for which no 
rates are fixed under the contract. In 
one case the claim would arise under the 
contract pursuant to its term; in the 
other, it would be a claim outside the 
contract on the principle of quantum 
meruit or Section 70 of our Indian Con- 
tract Act. Even in England in Brodie v. 
Corporation of Cardiff, 1919 AC 337, 
where such a dispute had arisen, the 
House of Lords in terms held that the 
arbitrator had power to hold that the 
items in question should be paid as ex- 
tras. Lord Wrenbury rested his decision 
on the ground that the contract of the 
parties could never be interpreted so as 
to result in such consequences to the con- 
tractor when there was a dispute between 
him and the engineer as to whether the 


work formed part of the contract or not. 
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The arbitrator had authority to deter= 
mine whether the work or materials were 
extras and that the payment was due for 
work under the contract notwithstanding 
that the engineer on a wrong inter- 
pretation had refused to give an order in 
writing. In our case the same thing has 
happened. There was a dispute between 
the contractor and the authority which 
required the contractor to do this extra 
job of rock cutting assuring him that the 
question of adjustment would be taken 
up after he completed the job. The con« 
tractor moved all the authorities right 
upto the irman of the Board and 
even he succeeded at one stage in con- 
vincing him to fix reasonable rate for 
this extra work. Unfortunately. due to 
bifurcation of the two States. the new 
Board came up which turned down the 
plaintiff's claim on the legal stand. 
Therefore, both the parties could have 
resolved this dispute by arbitration 
under clause 30. (14?). They, however, 
preferred Court’s forum. In such a case 
the Court could surely decide whether 
the work was extra or one provided by. 
the contract, and once it is held that the 
claim is for extra work not provided by 
the contract to be paid for at the cone 
tract price, the payment can be asked 
under Section 70 because of the quasi- 
contractual obligation. In such cases, 
want of written order on a wrong inter- 
pretation by the defendant's engineer 
could: hardly be urged as a condition 
precedent for a claim which was not for 
a price under the contract. Similarly, 
this procedure of clause 14 could never 
be invoked as a bar to this claim. Mere- 
ly because the contractor does not follow 
that procedure in terms. the only conse~ 
quence would be that there would be no 
settled rate by agreement or by decision 
of the special authority created by Cl, 14. 
It is open to the parties to waive that 
clause, especially in such a case where 
there was a dispute as to the work fall- ` 
ing under the contract or being outside 
the contract rate. It should also be 
borne in mind that even though the con- 
tractor had not earlier mentioned his rate 
for rock cutting work, he had asked tha 
authorities to fix their rate for this ad= 
ditional work which involved extra cost. 
He had shown even in Ex. 148 letter thaa 
Rs. 45 was a reasonable demand by hi 

That is why the Chairman Mr. Bhatt had 
asked for the prevailing rates. There- 
fore, although the entire procedure fon 
fixation of rates as per clause 14 was sub= 
stantially followed, only because  ulti« 
mately the new Board took a view tha# 
it had no legal liability to entertain such 
a claim that this special machinery under 
clause 14 could not be invoked. In any 
event, the plaintiff has not committed 
breach of any clause of this contract so 
as to be disentitled from invoking quan<- 
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tum meruit, or in any event, statutory ob- 
ligation of the quasi-contractual nature 
under Section 70 after the Board had 
made unjust gain and taken benefit of 
this work. 


12. In that view of the matter 
even the plea of limitation must fail be- 
cause this is not a suit for the contract 
price for the rock cutting work so as to 
be governed by Article 56 as contended 
by Mr. Kaji Therefore, these technical 
contentions have no substance. 


13. As regards the amount of elec- 
tricity charge, it is obvious that the rate 
as stipulated in Ex. 65 was maximum two 
annas rate and, therefore, the Board 
could not charge anything in excess 
thereof and that amount has rightly been 
ordered to be refunded to the plaintiff. 


14. One more technical objection 
which was raised by Mr. Kaji was that 
the plaintiff firm was not the same 
which was registered as per the Regis- 
tration entry Ex. 194 and so the suit was 
mot maintainable. The plea raised in the 
written statement was that the plaintiff 
firm was not registered and that the 
plaintiffs 2 and 3 were not partners. Only 
this plea was in issue and it was com- 
pletely answered by production of the 
registration certificate, Ex, 194, The other 
plea is sought to be raised from admis- 
sion of the plaintiff, both in the plaint and 
in the evidence, that his father who was 
also a partner had retired from the firm. 
Except vague denial in the written state- 
ment, there was no plea that the plaintiff 
firm had changed or that it had after the 
retirement of the father not taken over 
the outstandings so as to enable it to file 
the suit. In the absence of any plea no 
such argument can be permitted at this 
stage when the plaintiff has lost all op- 
portunities to meet this new plea. 


15. As for the claim of interest 
the trial Court has stated that on equit- 
able grounds it was allowing the claim. 
Once we keep in mind the statutory ob- 
ligation under Section 70, which is aimed 
at preventing any unjust enrichment, the 
defendant who had taken benefit of the 
plaintiffs work and who had refused 
payment of this amount can be asked to 
pay interest on this amount. Therefore, 
this was not a claim of damages on which 
interest can be directed under Section 34, 
C. P. Code only from the date of the suit. 
Therefore, the claim of interest prior to 
the date of the suit in such a case was 
rightly allowed. Therefore the decree 
for the interest amount of Rs, 6,000/- 
must be maintained. 


16. As regards the penalty amount, 
the penalty order is obviously wrong. 
When two extensions were granted to 
the plaintiff upto March 1958, the Board 
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Resolutions Exs. 158 and 159 make it in 


terms clear that no penalty was to be 
charged, Even the Superintending Engi- 
neer in his report Ex. 180 has clearly 
stated that the contractor had suffered 
considerably due to the difficult work at 
sea shore. The rates quoted by him were 
also quite low as compared to the diffi- 
cult work. He was able to work dur- 
ing the ebb period only as during the tide 
the whole site was getting flooded. He 
was also facing difficulties in getting the 
labour required at a place like Sikka. 
Considering all these things, he suggested 
that it would not be proper to impose 
such a heavy penalty and it would be 
proper to impose 10 per cent penalty on 
the remaining work at the present rate. 
That is how the penalty order was at the 
rate of 10 per cent of the remaining work 
of Rs. 4,107/- only. It is also clear from 
the Superintending Engineer’s letter dated 
September 23, 1959. Ex. 182 that the 
incomplete work which was estimated by 
him to cost Rs. 41,073/- was not taken up 
on hand, because it was not necessary as 
extra capacity had been provided in the 
new proposals for extending the storage 
of the sea water by extending the work. 
The remaining work was, therefore, dis- 
pensed with. When we turn to the 
penalty clause of the agreement, Ex. 69, 
at Clause No, 2 the Technical Member is 
to impose penalty by way of compensa-~ 
tion for delay at the rate of 1% or such 
smaller amount as decided by him of the 
amount of the estimated cost of~the whole 
work as shown by the tender for every 
day that the work remains uncommenced 
or unfinished after the proper dates. In 
the last para it was provided that in 
the event the contractor failed to comp- 
ly with the conditions to perform the 
proportion of the work fixed, he shall be 
liable to pay as compensation an amount 
equal to one per: cent or such smaller 
amount as the Technical Member may 
decide on the estimated cost of the whole 
work for every day that the due quan- 
tity of the work remained incomplete, 
provided the maximum does not exceed 
1 per cent of the estimated cost of the 
work shown in the tender. Penalty can 
be imposed, therefore, even for every 
day that the work remained incomplete. 
In the present case the work which was 
remaining incomplete was dispensed with 
and the penalty which was charged was 
lump sum penalty not depending on the 
days that the work remained incomplete. 
For the earlier period no penalty can be 
imposed because justification was shown. 
After the prescribed date the remaining 
incomplete work was dispensed with and 
no question could arise of the contractor 
leaving it incomplete for any day. Be- 
sides, when the whole delay had been 
for no fault of the contractor but due to 


circumstances pointed out by the 
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Superintending Engineer, which reasons 
were taken as justifying reasons by the 
Board, this penalty order was hardly 
justified especially when the remaining 
work was dispensed with because of the 
change of project. -Therefore, the trial 


Court had wrongly rejected this claim of 
the plaintiff. 
17. As a result of the aforesaid 


discussion, the plaintiff would be entitled 
to a decree as follows :— 

Rs. 62,740.00 for rock cutting work, 

Rs.4,107.00 for penalty wrongly levied. 

Rs. 910.93 for excess electric charge. 

Rs. 6,000.00 for the interest prior to 
the date of the suit. 

In all amount of Rs. 73,757.93 P, 

18. In the result both the appeal 
and the cross objections are partly allow- 
ed by substituting for the decree of the 
trial Court the decree for Rs. 73,753.93 P. 
with interest at 6 per cent from the date 
of the guit till realisation on the amount 
of Rs. 67,757.93 which excludes the 
amount of interest. Both the appeal and 
the cross-objections are allowed with pro- 


portionate costs, 
Order accordingly, 
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Pandya Vinodrai Ramrai, Appellant 
v, Lavar Prabhudas Nathuram (decd.} 
and others, Respondents. 

Second Appeal No. 512 of etn D/- 
16-6- rae against order of A. Shah, 
Dist. Mehsana in Civil eon No, 173 


of 068 
(A) Limitation Act (1908), S. 28 and 
Art. 144 — Acquisition of mortgagee 


rights by prescription — Mortgage deed 
not registered — Maintainability of suit 
for redemption. (Para 8) 

(B) T. P. Act (1882), S. 59 — Acquisi- 
tion of mortgagee rights by prescription 
— Recognition of such rights does not 
affect and render nugatory provisions of 
Section 59. (Para 8) 

(C) Limitation Act (1908), S. 28 and 
Art, 144 — Intention of person holding 
the possession is relevant. (Para 12) 

(A,B,C) If a person claiming as a 
mortgagor sues for redemption of such 
mortgage under an unregistered mortgage 
deed and is able to establish that such a 
mortgage transaction was effected and the 
person alleged to be mortgagee is en- 
tered into possession of such property as 
a mortgagee and has held the property 
as a mortgagee, having a limited interest, 
for a period of more than 12 years, with- 
out claiming any higher right or interest 
in the said property, a suit for redemp- 
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tion is, maintainable. By virtue of S. 28 
of the Limitation Act the limited right 
of the mortgagee can be acquired by ad= 
verse possession and such a right can be 
acquired even if a mortgagee had obtain« 
ed possession under a void or inoperative 
mortgage deed. The provisions of Trans- 
fer of Property Act (Section 59) are nof 
at all. affected nor rendered nugatory by 
recognising such a right which arises 
under the operation of law. It is always 
a question of intention, whether the per- 
son in possession of property is claiming 
a limited interest or a full interest and 
whether he has acquired a limited inte- 
rest or a full interest by adverse posses- 
sion or not, and that intention is to be 
gathered and established by the evidence 
which may be adduced by the respective 
parties in support of the various conten= 
tions, and unless these questions are gone 
into and evidence led and appreciated in 
order to find out which contention of the 
respective parties is right. it is not open 
to the court to say that such a suit is or 
is not maintainable.: AIR 1961 SC 1442 
and AIR 1960 Raj 1 (SB), Relied on. 
(Paras 8, 12} 
Cases Referred: Chronological Paras 
(1970) L. P. A, No, 88 of 1966, D/- 
_ 22-6-1970 (Gui) 
AIR 1963 SC 70 = (1963) 3 SCR 
229, Padma Vithoba Chakkayya . 
_ v, Multani 10 
AIR 1961 SC 1442 = (1962) 1 SCR 
618. Rameshwar Rao v. Govind 


Rao ; 5, 8 
AIR 1960 Raj 1 = 1960 Raf LW 68 
(SB), Lachhmi Narain v. Kalyan 5.8 
ATR 1959 Pat 164 = 1959 BLJR 158, 
Rupa Nonia v, Ram Brich Pathak 10 
ATR 1951 SC 469 = 1952 SCR 43, 
Collector of Bombay v. Municipal 
Corpn. of the City of Bombay 5,7 


C. V. Jani, for Appellant; N. H 
Bhatt (for Nos, 2 to 7) and M. A, Tri- 


-vedi, for N. V, Karlekar (for Nos.1/1 and 


1/2), for Respondents. 


JUDGMENT :— This second appeal is 
directed against the judgment and de- 
cree of the District Judge, Mehsana, in 
Regular Civil Appeal No. 173 of 1969, 
confirming the judgment and decree of 
the Civil Judge (J. D.) Visnagar in Re+ 
gular Civil Suit No. 142 of 1968 dismis~ 
sing the said suit on the preliminary 
ground that the suit for redemption of 
mortgage under an alleged unregistered 
mortgage deed was not maintainable. 
The facts leading to this appeal are, short~ 
ly, as under :— 

2. The appellant Pandya Vinodrai 
Ramrai filed a suit against the respon- . 
dents Nos. 1/1 to 1/4 who were the heirs 
and legal representatives of one Lavar 
Prabhudas Nathuram for redemption of 
mortgage of a house situated at Visnagar 
and alleged to have been created by the 
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predecessors-in-title of the appellant and 
respondents Nos, 2 to 7 on January 19, 
1910 for securing the repayment of the 
amount of Rs. 75/- lent by one Nathuram 
Dalchha who happened to be the grand- 
father of respondents Nos, 1/1 to 1/4. 
The appellant herein before filing the 
suit, being Regular Civil Suit No. 142 of 
1968. in the Court of Civil Judge (J. D.), 
Visnagar, served a notice through his 
advocate by registered-post on 5-12-1968 
to the deceased-father of respondents Nos. 
1/1 to 1/4. The said notice returned un- 
served and, therefore, the appellant filed 
a suit for redemption of the mortgage 
said to have been executed by his ances- 
tors in 1910 against the respondents Nos, 
1/1 to 1/4 who were joined as defendants 
Nos. 1/1 to 1/4 before the learned trial 
Judge. The other respondents, namely, 
respondents Nos, 2 to 7 who were joined 
as defendants Nos. 2 to 7 before the 
Jearned trial Judge being the heirs of 
other co-owners of the property in ques- 
tion. The respondents Nos, i/1 to 1/4 
resisted the suit on various grounds and 
contended, inter alia, that there was no 
mortgage of the suit property executed 
y the ancestors of the appellant and res~ 
pondents Nos. 2 to 7 in favour of their 
grand father Nathuram Dalchha in the 
year 1910, nor had he entered into pos- 
session of the said property in pursuance 
of the alleged mortgage transaction. It 
was further contended that the redemp- 
tion suit on an alleged unregistered mort- 
gage deed was also not tenable. The res- 
pondents Nos, 1/1 to 1/4 claimed that 
their predecessors~in-title were in pos- 
session of the said property since more 
than 85 years as owners of the property. 
The said respondents Nos, 1/1 to 1/4 also 
denied that there was any written instru- 
ment evidencing the alleged mortgage 
transaction, nor they were in possession 
of such an instrument as alleged by the 
appellant, The said respondents have also 
contended about the insufficiency of 
Court-fees stamp. It was. therefore, 
prayed by the said respondents that the 
suit was liable to be dismissed ex facie. 


3. In view of these pleadings, the 
learned trial Judge raised a number of 
issues. However, he decided to hear the 
issues Nos. 4 and 5 as preliminary issues. 
After hearing the advocates of the par- 
ties, he held that at the relevant time 
the mortgage deed, even for the amount 
for less than Rs, 100/-. in the old State 
of Baroda, required registration and, 
therefore, a suit for redemption of such 
a mortgage on the basis of an unregis- 
tered mortgage deed was not competent. 
In that view of the matter he dismissed 
the suit. The appellant herein being ag- 
grieved with the said judgment and de- 
cree of the learned Civil Judge (J. D.), 
Visnagar, went in appeal before the 
learned District Judge at Mehsana by 
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way of Regular Civil Appeal No. 173 of 
1969. The learned District Judge also 
held after reviewing the various autho- 
tities cited before him by the advocates 
of the parties that suit for redemption of 
a mortgage on an unregistered mortgage 
deed was not maintainable and, therefore, 
he confirmed the judgment and decree of 
the learned Civil Judge (J. D.) and dis- 
missed the appeal, 

4, The appellant herein, therefore, 
being aggrieved with the said judgment 
and decree of the learned District Judge. 
has come to this Court by way of Secon d 
Appeal, 


5. At the time of hearing of this 
appeal Mr. V. V. Jani, the learned Ad- 
vocate appearing for the appellant con- 
tended that the learned District Judge 
was clearly wrong in holding in the 
facts and circumstances of the case that 
the redemption suit on an unregistered 
mortgage deed would not be maintain- 
able. It was contended by Mr. Jani that 
the mortgage transaction in question 
was effected on January 19, 1910 as shown 
from the various documents produced 
alongwith the plaint marked Ext. 4/1 to 
4/4. Mr. Jani also pointed out to me that 
it was contended in terms in the plaint 
of the suit by the appellant that the 
mortgage transaction was reduced into 
writing and the mortgage deed was hand- 
ed over to the predecessors-in-title of res~ 
Ronde Nos. 1/1 to 1/4 and was in the 
custody and possession of the said res- 


pondents. It was also stated in terms in 


the plaint that the mortgage deed was 
not registered according to law in force 
in the erstwhile State of Baroda. It was 
submitted by Mr. Jani that the documents 
marked Exs. 4/1 and 4/2 clearly show 
that the grandfather of the respondents 
Nos. 1/1 to 1/4 admitted before the Sur- 
vey Officers that such a mortgage tran- 
saction was effected between the parties. 
Exs, 4/1 and 4/2 were prepared in about 
the year 1916-17 according to Mr, Jani 
as ig apparent from the said two docu- 
ments. It was, therefore, urged that the 
grandfather of respondents Nos. 1/1 to 
1/4 acquired limited interest as a mort- 
fagee by prescription under Section 28 
read with Article 144 of the Indian 
Limitation Act, 1908 and, therefore, even 
though the mortgage deed was not re- 
gistered according to law in force at that 
time, the suit for redemption of such a 
mortgage was competent after the ex- 
piry of the prescriptive period of 12 years 
under Section 28 of the said Limitation 
Act. Mr. Jani in support of his conten- 
tion relied mainly on the ruling of Rajas- 
than High Court in AIR 1960 Raj 1 (SB) 
and on the decision of the Division Bench 
of this High eae consisting of S. H. 
Sheth, J., and D,’P. Desai. J., in Letters 
Patent Appeal No, ae of 1966 decided on 
22-6-1970 (Guj) Mr. Jani also relied on 
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the decision of Supreme Court in AIR 
1951, SC 469 and AIR 1961 SC 1442 in 
support of his contention that a person 
ean acquire a limited right on the ex- 
piry period of prescription as prescribed 
under the Limitation Act by way of ad- 
verse possession. 

6. The short question, therefore, 
which arises in this appeal for my con- 
sideration is: whether a sult for redemp- 
tion of a mortgage said to have been 
evidenced by a written instrument though 
not registered according to law in force 
for the time being in the area in which 
such a transaction is effected, is compe- 
tent or not, 


7. It is no doubt true that as far 
as the respondents Nos, 1/1 to 1/4 are 
concerned, they have in their written 
statement denied the execution of such a 
mortgage transaction or existence of any 
written instrument evidencing the tran- 
saction. However. the question nonethe- 
less remains; whether a suit for redemp- 
tion of a mortgage not effected accord- 
ing to the provisions of law as in force 
for the time being would or would not 
lie. In my opinion, it is not correct to 
say as has been said by the learned 
District Judge confirming the judgment 
and decree of the learned trial Judge in 
the present suit that such a suit is not 
maintainable at all. The question, whe- 
ther such a suit is maintainable or not 
shall depend on the facts which may be 
ultimately established in the suit, whe- 
ther a person alleged to be mortgagee has 
entered into possession of property as a 
mortgagee and held the same as a mort- 
gagee throughout the period without 
claiming any higher right as an owner 
and without claiming any title by way 
of adverse possession for others. In my 
opinion, Mr. Jani was right when he 
contended that a limited right can be ac- 
quired by prescription. The decision of 
the Supreme Court in ATR 1951 SC 469 
is sufficient to dispel any doubt as to this 
proposition. The relevant paragraph on 
which Mr. Jani relied from that deci- 
Sion reads as under :— 


“The sole question for our conside- 
ration is whether. on the facts of this 
case, the respondent Corporation has suc- 
ceeded in establishing in itself a right in 
limitation of the right of the Govern- 
ment to assess the land in consequence 
of a specific limit to assessment having 
been established and preserved. There 
is no dispute that by reason of the non- 
compliance with the statutory formalities 
the Government Resolution of 1865- is 
not an effectual grant passing title in the 
land to the respondent Corporation and 
is not also an enforceable contract. On 
the other hand. there is no doubt as to 
the existence of an intention on the part 
of the Government to make and on the 
part of the Corporation to take a grant 
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of the land in terms of the Resolution of 
1865 including an undertaking by the 
Government not to charge any rent. 
Both parties acted on the basis of that 
Resolution and the predecessor in title 
of the respondent Corporation went into 
possession of the land in question pur- 
suant to the Government Resolution of 
1865 and. acting upon the said Resolu- 
tion and the terms contained therein, the 
respondent Corporation and its predeces- 
sor in title spent considerable sums of 
money- in levelling the site and erecting 
and maintaining the market buildings and 
have been in possession of the land for 
over 70 years. What, in the circumstances 
was the legal position of the respondent 
Corporation and its predecessor in title in 
relation to the land in questlon? They 
were in possession of the land to which 
they had no legal title at all. Therefore, 
the position of the respondent Corpora- 
tion and its predecessor in title was that 
of a person having no legal title but 
nevertheless holding possession of the land 
under colour of an invalid grant of the 
land in perpetuity and free from rent for 
the purpose of a market. Such posses- 
sion not being referable to any legal title, 
it was prima facie adverse to the legal 
title of the Government as owner of the 
land from the very moment the predeces- 
sor in title of the respondent Corpora- 
tion took possession of the land under the 
invalid grant. This possession has con- 
tinued openly. as of right and uninter- 
ruptedly for over 70 years and the res- 
pondent Corporation has acquired the 
limited title to it and its predecessor in 
title had been prescribing for during all 
this period, that is to say, the right to 
hold the land in perpetuity free from 
rent but only for the purposes of a mar- 
ket in terms of the Government Resolu- 
tion of 1865. The immunity from the 
liability to pay rent is just as much an 
integral part or an inseverable incident 
of the title so acquired as is the obliga- 
tion to hold the land for the purposes of 
a market and for no other purpose. There 
is no question of acquisition by adverse 
possession of the Government’s preroga- 
tive to levy assessment. What the res- 
pondent Corporation has acquired is the 
legal right to hold the land in perpetuity 
free of rent for the specific purpose of 
erecting and maintaining a market upon 
the terms of the Government Resolution 
as if a legal grant had been made to it.” 


8. The principle has been also re- 
ferred to and considered as a settled 
position of law in another decision of 
Supreme Court in AIR 1961 SC 1442. 
It therefore. follows that if a person 
claiming as a mortgagor sues for redemp- 
tion of such mortgage under an unre- 
pistered mortgage deed and is able to 
establish that such a mortgage transac- 
tion was effected and the person alleged 
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to be mortgagee is entered into posses- 
sion of such property as a mortgagee 
and has held the property as a mortgagee, 
having a limited interest. for a period 
of more than 12 years, without claiming 
any higher right or interest in the said 
property, a suit for redemption is, main- 
tainable. The decision of Rajasthan High 
Court in AIR 1960 Raj 1 (SB) is that by 
virtue of Section 28 of the Limitation 
Act the limited right of the mortgagee 
can be acquired by adverse possession 
and that such a right can be acquired 
even if a mortgagee had obtained pos- 
session under a void or inoperative mort- 
gage deed, the provisions of Transfer of 
Property Act (Section 59) are not, at all, 
affected nor rendered nugatory by re 
cognising such a Tight which arises under 
the operation of law. Mr. Jani has relied 
on the following paragraph from the 
decision of Rajasthan High Court in AIR 
1960 Raj 1 at p. 8 (SB) which reads as 
under :— 

“We have taken notice of all the 
arguments that have been advanced in 
Hansia’s case and we may say with ut- 
most respect that we do not agree with 
the view taken in that case. We may, 
however, emphasise that in the foregoing 
discussion, we have considered S, 28 with 
reference to Art. 144 of the Limitation 
Act. It is on account of Art. 144 that 
the question of adverse possession comes 
in and the person in possession acquires 
only a limited right in spite of the fact 
that he is in physical possession of the 
property. Section 28 when considered 
with other Articles, may confer the full 
right of ownership under Section 28 if 
the period of limitation for instituting a 
suit for possession has expired even in 
case of person who had claimed only a 
limited right.” 

9. The decision of Division Bench 
of our own High Court in Letters Patent 
Appeal No, 28 of 1966 also affirms this 
position of law. In that case a suit was 
filed in the Court of Civil Judge (J. D.) 
at Mandvi for redemption of mortgage 
executed in 1943 A. D. in respect of suit 
lands by an unregistered mortgage deed. 
The suit was resisted mainly on the 
ground that such a suit was not main- 
tainable, The trial Judge in that suit 
passed a preliminary decree in favour of 
the plaintiff granting the redemption of 
the suit lands. The mortgagee appealed 
to the District Court which summarily 
dismissed the same. The matter was 
then taken by way of Second Appeal to 
this Court and the said appeal was also 
dismissed. A Letters Patent Appeal under 
clause (15) of the Letters Patent on the 
strength of certificate granted by the 
Single Judge of this Court came for hear- 
ing before the Division Bench, A num- 
ber of contentions were raised but the 
contention with which I am concerned 
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is the contention regarding the maintain- 
ability of redemption suit on an unregis- 
tered mortgage deed. Dealing with this 
contention Justice S, H. Sheth speaking 
for the Court held as under :— 


“So far as the first contention raised 
by Mr. Y, S. Mankad is concerned, it is 
not in dispute before us that the mort- 
gage transaction in question took place 
on 27th April 1943 and that it is evi- 
denced by an unregistered mortgage 
document though it was compulsorily re 
gistrable under the Kutch Registration 
Act then in force in Kutch area. The un- 
registered mortgage document which is 
otherwise compulsorily registrable can- 
not lay the foundation for a decree for 
redemption and, therefore, if that was 
the only evidence for passing the decree 
for redemption we would have upheld 
the contention raised by Mr, Y. S. Man- 
kad. But in this case the defendant has 
admitted in his evidence that he entered 
into possession of the suit lands as mort- 
gagee. In other words, according to him, 
they had been mortgaged to him at the 
time when the unregistered mortgage 
document was executed. Having admit- 
tedly entered into possession of the lands 
in question as mortgagee it is not open to 
the defendant to raise the plea of owner- 
ship by adverse possession. His admission 
that he entered into possession as mortga- 
gee, though the mortgage transaction is 
not evidenced by a registered document, 
means that he entered into possession of 
the suit lands with the consent and per- 
mission of the plaintiffs. Therefore, hav- 
ing entered into possession of the lands 
in question with the consent and permis- 
sion of the plaintiffs it is not open to him 
to plead acquisition of ownership by ad- 
verse possession. Therefore, the ques- 
tion of prescribing title to the sult pro- 
perty as owner by adverse possession 
does not arise in this case.” 


10. After discussing the question 
of limitation the Division Bench referred 
to the decision of Patng High Court in 
the matter of Rupa Nonia v, Ram Brich 
Pathak, AIR 1959 Pat 164, and observed 
as under :— 

“auc dees was a Division Bench of the 
Patna High Court has taken the view 
that where a person enters into posses= 
sion of immoveable property not on the 
assertion of any absolute title but on the 
basis of an unregistered rehan bond in 
his favour and remains in possession for 
more than twelve years, he acquires the 
status of a mortgagee by the doctrine of 
prescription and so even though the re 
han bond is not a valid transaction for 
want of registration, the mortgagor is 
entitled to redeem the property. In the 
present case the defendant on his own 
admission, attained the status of a mort~ 
gagee at the end of 12 years from the 
first date on which he entered into pos- 
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session of the lands as a mortgagee, that 
is to say, within 12 years from 27th April 
1943. He has, therefore. acquired the 
status of a mortgagee. Support is lent to 
this view of the Patna High Court by the 
observations made by their Lordships in 
the case of Padma Vithoba Chakkayya v. 
Multani. AIR 1963 SC 70 (vide para. 7 
of the report). We are, therefore. of the 
opinion that on his own admission at the 
end of 12 years from 27th April, 1943 the 
defendant attained the status of a mort- 
gagee. The suit for redemption filed by 
the plaintiffs, therefore, is perfectly main- 
tainable against him. We, therefore, see 
no reason to differ from the finding re- 
corded in that behalf by the Court of 
Second Appeal.” 

11. It has been contended by Mr. 
Karlekar appearing on behalf of the res- 
pondents Nos, 1/1 to 1/4 that in the pre- 
sent case before me it is not an admitted 
position that the predecessor in title of 
the aforesaid respondent entered into 
possession of a property as a mortgagee 
and continued accordingly for a period of 
more than 12 years and that they did not 
claim any higher right or interest in the 
said property. It was therefore, urged 
by Mr. Karlekar that in that state of the 
pleadings, the decisions cited on behalf of 
the appellant are not applicable and the 
learned District Judge was right in con- 

g the judgment and decree of the 


learned trial Judge dismissing the suit 
on the ground that such a suit was not 
maintainable, 
12. I am of opinion that the con- 


ffention of Mr. Karlekar i is not well found- 
ed. It is no doubt true that it is always 
a question of intention, whether the per- 
gon in possession of property is claiming 
a limited interest or a full interest and 
whether he has acquired a limited interest 
or a full interest by adverse possession or 
not, No doubt, the respondents Nos, 1/1 
to 1/4 in their written statement have 
averred that their predecessors in title 
were in possession and enjoyment of the 
property since more than 85 years as the 
owners and that they have denied the 
execution of the alleged mortgage transac- 
tion or existence of any written instru- 
ment evidencing such transaticon. They 
have, however, in alternative claimed the 
ownership of the suit property by way of 
adverse possession also. It has been also 
contended by them that assuming that 
there was a written instrument evidenc- 
ing the alleged mortgage transaction, it 
was compulsorily registrable under the 
law in force in the State of Baroda, even 
though the amount was less than Rupees 
100/-. and therefore, a suit for redemp- 
tion of such a mortgage on the basis of 
an unregistered Instrument was not com- 
petent. The real question, therefore, 
whether there was a mortgage transac- 
tion as alleged by the appellant-plaintiff 
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` under an unregistered mortgage deed and 
a further question, whether the predeces- 
sor in interest of respondents Nos, 1/1 to 
1/4 entered into the possession of pro- 
perty as a mortgagee and held that pro- 
perty as a mortgagee with a limited in- 
terest and that they did not claim any 
higher right or interest in the property 
either during the period of prescription 
or on completion of the period of pre- 
scription under Section 28 read with Arti- 
cle 144 are the questions of intention of 
parties and that intention is to be gather- 
ed and established by the evidence which 
may be adduced by the respective parties 
in support of the various contentions, and 
unless these questions are gone into and 
evidence led and appreciated in order to 
find out which contention of the respec- 
tive parties is right, it is not open to the 
Court to say that such a suit is or is not 
maintainable, In that view of the matter, 
therefore, the learned District Judge was 
not right in confirming the judgment and 
decree of the learned Civil Judge (J, D.) 
Visnagar, dismissing the suit on the short 
ground of the maintainability at the pre- 
liminary stage without hearing the evi- 
dence of the parties and appreciating the 
same in support of the rival contentions 
thereof. The result is, therefore, that 
this appeal should be allowed. and the 
matter should be remanded back to the 
Court of learned Civil Judge (J. D.), 
Visnagar, for recording. evidence on the 
various issues that may be led by the 
parties and after considering the docu- 
mentary as well as oral evidence produc-~ 
ed in the suit to dispose of the suit and-on 
the issues before him in light of the prin- 
ciples enunciated and established in the 
decisions referred herein above. In the 
circumstances of the case, there should 


‘be no order as to costs. 


Order accordingly, 
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Shubhkaran Rameshwarlal Agarwal, 
Appellant v. Durgaprasad Private Ltd.. 
Respondent., 

Second Appeal No. 381 of 1965, D/- 
12-7-1971 against order of R. H. Patel, 
Dist, J., Mehsana in Civil Appeal No. 96 
of 1961. 

Evidence Act (1872), S. 34 — Books 
of accounts — Entries in — Evidentiary 
value — Entries not sufficient for fixing 
liability against a person but can be used 
as corroborative evidence, 

On the plain reading of S. 34, entries 
in the books of accounts may be relevant 


*Only portions approved for reporting 
by High Court are reported here. 
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whenever they refer to a matter into 
which the Court has to inquire, but such 
statements shall not alone be sufficient 
evidence to charge any person with liabi- 
lity. In other words, there should be 
additional independent evidence by which 
the factum of payment is to be proved, 
and in that case the entries would be cor- 
roborative evidence. What should be 
the nature of additional evidence is al- 
ways a question of fact depending on 
the circumstances of each case. It may 
consist of vouchers, receipts. bills or any 
other oral evidence of witness having 
personal knowledge of the affairs of the 
Fenai i AIR 1967 SC 1058, Relied 
(Para 10) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1058 = (1967) 1 SCR 
898, Chandradhar Goswami v. 
Gauhati Bank Ltd. 10 
M. D. Pandya, for J. B. Choksf, for 
Appellant; Mangaldas M. Shah, for Res- 
pondent. 
JUDGMENT:— 1-9. - 


10. In my opinion the learned Dis- 
trict Judge was in error in treating the 
statement of accounts, Ex. 26, as an addi- 
tional evidence for purposes of proving 
the payment of money appearing in the 
books of accounts in the respondent- 


liability for the 
amount due at the foot of the said ac- 
counts. There appears to be some con- 






















entries in books of account. 1 
entries from the books of accounts may 
be relevant for the purposes of determina- 
tion of any question, they cannot be the 
sole basis for fixing the liability upon a 
person to whose account the- payments 
may have been debited in the books. The 
provisions of Section 34 are clear enough 
and they have been constantly interpret- 
ed as laying down a rule of evidence 
that the entries in the books of accounts 
would not be sufficient for purposes of 
fixing the. liability against a person. There 
should be additional evidence, independ- 
ent, of those entries which would prove 
in respect of 


make it clear that where the entries are 
not admitted, it is the duty of a party, 
seeking to enforce the liability of such 
entries, to produce evidence in support 
thereof to show that the money was ad- 
vanced as indicated therein and there- 


after the entries would be of use as cor- 
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roborative evidence. On the plain read- 
ing of Section 34, entries in the books of 
accounts may be relevant whenever they 
refer to a matter into which the Court 
has to inquire, but such statements shall 
not alone be sufficient evidence to charge 
with lHability. In other 
words, there should be additional in- 
dependent evidence by which the factum 
of payment is to be proved, and in that 
case the entries would be corroborative 
evidence, It is no doubt true that what 
should be the nature of additional evi- 
dence fs always a question of fact de- 
pending on the circumstances of each 
case. It may. as hag been held by the 
Courts, consist of vouchers, receipts, bills 
or any other oral evidence of witness 
having personal knowledge: of the affairs 
of the transaction, 
k A Kk & è 


a Appeal partially allowed, 
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Shivlal Mafatal and others, Peti= 
tioners v Mafatlal. Ambaram, Opponent.’ 


Civil Revn. Appln, No. 205 of 1967, 
D/- 22-12-1971, 


Toa Note— (A) Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 « of 1947), = 12 (2) and (3) (a) — 
Notice under S. 12 (2) — Tenant in his 
reply claiming Ee of standard rent 
at lower sum as part of premises was 
demolished — Dispute regarding standard 
rent must be taken to have been raised. 


Brief Note (A}— Where the tenant in 
his reply to the notice under S. 12 (2) 
claimed that since part of the premises 


had been demolished the standard rent 


should be fixed at a sum lower than the 
agreed rent, the tenant must be taken 
to have raised a dispute regarding stan~ 
dard rent and the question whether the 
claim is erroneous in law or not is irrele- 
vant. AIR 1966 All 225 & AIR 1951 Pat 
508 & AIR 1957 Cal 232, Dist. 

(Parag 9, 11) 

Index Note: (B) Bombay Rents, Hotel 
House Rates Control Act 
(57 of 1947),S. 12 (2) and (3) (a) — Notice 
under Section 12 (2) — Tenant im his rep- 
ly raising dispute regarding standard rent 
within one month of receipt of notice — 
Section 12 (3) (a) has no application — 
Raising of dispute regar standard 
rent by application under Section 11 (3) 
not necessary. 

Brief Note (B}— Where the tenant 
raises a dispute regarding the standard 
rent in his reply to the notice under Sec- 
tion 12 (2) within one month from the 
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date of receipt of the notice, Section 12 
(a) will have no application and it is not 
correct to say that a case will be taken 
out of the ambit of Section 12 (3) (a) only 
if the dispute regarding standard rent is 
raised by an application under S, 11 (3) 
as contemplated by the Expl. to S. 12 
within one month of receipt of notice 
under S. 12 (2). AIR 1971 Bom 396 (FB), 
Rel, on; ATR 1968 SC 1109, Dist. 
(Paras 13, 14, 17. 19) 


Cases Referred: Chronological Paras 
AIR 1971 Bom 396 = 73 Bom LR 
371 (FB), Dattu Subhana v. 
Gajanan Vithoba Bobhate 7 
(1971) Spl. Leave Petn. No, 342 of 
1971 (Gui), Firm, Harbanslal 
Jagmohandas v. Prabhudas Shiv~ 


lal 
ATR 1968 SC 1109 = 9 Guj LR 
759 = 70 Bom LR 714, sick 
Dhansukhlal Chhaganlal v. Dali- 
chand Virchand Shroff 
AIR 1968 Gui 172 = 9 Guj LR 48, 
Ratilal Balabhai Nazar vV. 
Ranchhodbhai Shankarbhai Patel 18 
AIR 1966 All 225 = 1964 All LJ 
1120, Dr. Hanes Lal v. Sham~ 
shad Ahmad 5 
(1966) 7 Guj LR 945 = ILR (1966). 
Guji 1169, Chunilal Shivlal v. 
Chimanlal Nagindas {7 
AIR 1964 SC 1341 = (1964) 5 SCR 
157 = 5 Guj LR 55, Vora Abba~ 
sbhaj Alimahomed v. Haji Gula- 
mnabi Haji Safibhai 16, 19 
AIR 1957 Cal 232 = 60 Cal WN 
547, National Motor Industries 
Ltd. v. Birendra Nath 
(1957) C. R. A. No, 1353 of 1957 
(Gui), Firm, Harbanslal Jagmo~ 
handas v. Prabhudas Shivlal 19 
AIR 1951 Pat 508 = 30 Pat LT 
231, Bansi Sah v. Krishna Chandra 6 


N. V. STan for Petitioners; B. C. 
Vakil, for S. B, Vakil, for Opponent. 


ORDER:— This is a revision petition 
filed by the original plaintiffs against the 
opponent-defendant (tenant) under Sec- 
tion 29 (2) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947 (which will be hereinafter referred 
to as “the Act”), against the judgment and 
decree passed by the appellate Bench of 
the Small Causes Court, Ahmedabad, in 
Civil Appeal No. 132 of 1964, dismissing 
that appeal with costs and confirming the 
judgment and decree passed by the learn- 
ed trial judge of the Small Causes Court, 
Ahmedabad, in Civil Suit No. 1728 of 
1957. 


2. Both the Courts below have re~ 
fused to pass a decree for eviction on the 
ground that the opponent-tenant having 
raised a dispute regarding the standard 
rent within one month from the date of 
the receipt of the notice, Ex. 41, given 
by the landlords for determining the ten- 
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ancy and calling upon him to pay the 
arrears of rent, for a period over six 
months. According to the two Courts 
below, there having been raised such a 
dispute regarding the standard rent with- 
in a month from the date of the receipt 
of such notice given under Section 12 (2) 
of the Act, Section 12 (3) (a) of the Act 
would not have any application. The 
tenant had paid the arrears due on 
the date of filing of the written state 
ment, dated 9-8-1957 with Pursis, Ex. 12. 


3. The landlords (petitioners) being 
dissatisfied with the judgment and decree 
passed by the two Courts below. have 
preferred the present revision petition to 
this Court. 


4, Mr. Karlekar, appearing for the 
petitioners, urged that the Courts below 
have committed an error of law in com~ 
ing to the conclusion that there was a 
dispute regarding the standard rent and 
consequently, Section 12 (3) (a) of the 
Act had no application. This submission 
was made by him on several grounds. 
One of such grounds was that a common 
wall of the suit premises and the pro~ 
perty of neighbour Sitaram was pulled 
down by the landlords. According to 
them. it wag pulled down with the con~ 
sent of the opponent-tenant. Thereafter, 
in March or April, part of the suit pre« 
mises was demolished by the municipality 
on the ground that it was in a dilapi~ 
dated condition. According to Mr, 
Karlekar, the dispute that was raised by 
the tenant in his reply, Ex. 43, dated 
11-2-1957 in response to the notice given, 
under Section 12 (2) of the Act, Ex, 41, 
dated 23-1-1957. was for consequent re 
duction of rent. In view of the provi~ 
sions of Section 108 (e) of the Transfer 
of Property Act, if a part of the suit 
premises was destroyed or demolished on 
account of irresistible force as stated in 
that clause, the tenant had an option to 
treat the lease to be void. If he does not 
exercise that option. the lease would 
continue for the benefit of the lessor as 
well as lessee. The claim wag really a 
claim for reduction of rent, It could not 
be said to be a dispute in regard to the 
standard rent. According to him, the 
standard rent would be the rent ag defin~ 
ed in Section 5 (10) of the Act. In sup~ 
port of his argument, he invited my at- 
tention to three decisions, which I will 
now refer to. 

5. In Dr, Kundan Lal v. Shamshad 
Ahmad, AIR 1966 All 225, S. S. Dhavan, 
J., has observed:— 

“Clause (e) of Section 108 is based 
on the principle of frustration of con« 
tract, and was enacted to safeguard the 
rights of the tenant in case of the total 
destruction of the property leased to him. 
It gives him the right to escape his liabi- 

lity ag a tenant by declaring the lease 
void. It follows that if the tenant does 
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not exercise the option under clause (e) 
that is, does not invoke the doctrine of 
frustration the lease shall continue for 
the benefit of both the parties. There is 
no other provision under the Act provid- 
ing for a reduction of rent in case of par- 
tial destruction of the leased property 
or for total suspension in case of its com- 
plete destruction”. 

6. In Bansi Sab v. Krishna 
Chandra, AIR 1951 Pat 508. a Division 
Bench of the Patna High Court has ob- 
gerved:— 

“If tenancy is governed by Transfer 
of Property Act, tenant cannot demand 
assessment of fair rent. No abatement 
In rent can be claimed if there is no de- 
privation or eviction of tenant from part 
of premises by reason of non-repairs by 
landlord”. 

7. In National Motor Industries 
Ltd. v. Birendra Nath Mitra, AIR 1957 
Cal 232. a Division Bench of the Calcutta 
High Court has observed:— 

“Where the landlord fails to carry 
out the repairs coming under S, 38 (3). 
(West Bengal Premises Rent Control 
(Temporary Provisions) Act. 1950), the 
tenant is not entitled to suspension or 
abatement of rent. The general law does 
not give any such remedy to the tenant. 

It will not be prbper to consider the 
landlord’s failure to carry out repairs as 
an act of eviction of the tenant, even 
though the result may be that the tenant 
is unable to use the premises. 

But the tenant is not without any 
remedy. If, as will often be the case, the 
tenant has suffered injury by reason of 
the landlord’s failure to carry out re- 
pairs which he is bound to do, the ten- 
ant: will in appropriate proceedings be 
entitled to recover damages in compen- 
sation for the same. 

It is not correct to say that what the 
second sub-section provides is really a 
remedy for infringement of the right. 
Clearly. it provides only a convenient 
mode of enforcing the right. The provi- 
sion that the cost of the repairs can be 
recovered by deduction from the rent or 
otherwise has nothing to do with the 
injury caused by the infringement of the 
right. The fact that repairs are ulti- 
mately carried out does not undo the 
damage caused during the time which 
may be considerable —- when the repairs 
had not been done. 

Clearly, however, the Court in ascer- 
taining what amount is due as arrears 
of rent has to take into account the pro- 
visions of the second sub-section of S, 38 
under which the tenant is entitled to 
deduct from the rent the cost of the re- 
pairs made by him”. 

What the tenant claims is not only the 
reduction in rent as has been urged by 
Mr, Karlekar, in his reply to the notice. 
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8. ` Mr. Karlekar has laid consi- 
derable emphasis on the wording of 
para 3 of this reply, Ex. 43. In para 2, 
the tenant has made a grievance about 
non-repairs and the efforts made by the 
landlords to harass him and not to put 
the premises in a tenantable condition. 
He has made a complaint that first the 
common wall was pulled down by the 
landlords and thereby put him in a pre- 
carious position. It is thereafter averred 
that by acting as a busy-body, some other 
portion was also pulled down at the ‘hands 
of the municipality and the roof also 
was taken off. Thereafter, it is stated in 
para 3, that his client has no objection 
for paying the agreed rent but on ac- 
count of the conduct of the landlords and 
the existing condition of the suit pre~ 
mises and that having taken place on 
account of the act of the landlords, ac- 
cording to law, the landlords ceased to 
be entitled to recover the agreed rent. 
That is what he believes and understands 
to be the position of law. In para 4, in 
terms it is stated that the question is as 
to what should be the fair rent in view 
of the present condition of the building 
and what should be the standard rent. It 
is necessary to get it fixed. Even to 
claim rent for the suit building. a part 
of which has been got pulled down, at 
the rate of Rs. 11/- per month, the agreed 
rent, is not a legal demand. In para 5, 


it is further stated that the landlords 
should give him the particulars of the 
standard rent. 


9. Taking into consideration all 
these averments made by the tenant in 
his reply to the notice given by the 
landlords under Section 12 (2) of the Act, 
there ig no escape from the conclusion 
that the tenant did raise a dispute re- 
garding the standard rent. Whether his 
belief. that in view of such change made 
in the property, the standard rent should 
be fixed at a sum lower than the agreed 
rent, was erroneous or not, is in my 
opinion, irrelevant. It may be that ulti- 
mately, his belief may be proved to be 
erroneous in law. At times, it may be 
found that the dispute raised was without 
any basis. That would be the merit of 
the dispute. It cannot be said that there 
was no dispute regarding the standard 
rent raised in this reply given within 
One month after the date of the receipt. 
of the notice, 


- 10. There is no quarrel with the 
principle enunciated in the aforesaid three 
decisions relied upon by Mr. Karlekar 
construing the provisions of S. 108 (e) of 
the Transfer of Property Act, 1882. 


11. It is significant to note that 
Section 11 of the Act gives powers to the 
Court to fix the standard rent and per~ 
mitted increases in cases specified therein. 
Sub-section (1) of it reads— 


‘In any of the following cases the 
Court may, upon an application made to 
ft for that purpose, or in any suit or pro- 
ceeding, fix the standard rent at such 
amount as, having regard, to the provi- 
sions of this Act and the -circumstances 
of the case, the Court deems just”. 

It, therefore, means that eres legislature 
given power to the Court to fix the 
standard rent, having regard to the pro- 
visions of the Act, and the circumstances 
of the case, the Court deems just. There- 
after, there are five clauses. Clause (e} 
material for our purposes, reads:— 


*(e) where there is any dispute be- 

tween the landlord and- the’ tenant re- 
garding the amount of standard rent”. 
In the instant case, we are not concerned 
merely with the provisions under the 
general law. We are concerned with the 
provisions of the Act. As said earlier, apart 
from making a: claim for determination 
of standard rent in view of the change 
in the suit premises on account of a 
common wall having been demolished by 
the landlords and a portion of it having 
been demolished by the municipality on 
the ground that it was in a dilapidated 
condition, the tenant cleimed that the 
agreed rent could not, be ie standard 
rent and the Court should fix 
dard rent. Apart from it, on other 
grounds also, the dispute regarding the 
standard rent has been raised. The two 
Courts below have, therefore. rightly 
come to the conclusion that in the reply, 
Ex, 43, given within one month after the 
date of the receipt of ‘the notice, given 
by the landlord under Section 12 (2) of 
the Act, the tenant had raised a dispute 
regarding the standard ‘rent, 


12. As there was no specific clear 
averment regarding fixation of the stan- 
dard rent in the original written state- 
ment filed, application for amending the 
written statement, Ex. 
the trial Court on 1-10-1959. It came to 
be rejected by the trial Court. The ap- 
pellate Court allowed that amendment 
and consequently, it set a the judg- 
ment and decree passed by the trial 
Court earlier in Appeal No. 76 of 1962, 
on 8-7-1963. Actual amendment of the 
- written statement was accordingly made 
on 14-8-1963 and issues were framed on 
9-12-1963 and the pee and decree 





came to be passed by the trial court on 
27-12-1963, ‘ 
13. Mr. Karlekar’s submission was 


that even if this Court finds that there 
was such a dispute raised regarding the 
standard rent in the reply to the notice, 
it was of no consequence. According to 
him, in the eye-of law, there would be 
such dispute regarding the standard rent 
to take out the case from the ambit of 
Section 12 (3) (a) of the Act only if the 
tenant had filed an application for fixa- 
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tion of the standard rent under Section ‘11 
of the Act within one month from the 
date of the receipt of the notice given by 
the landlord claiming such arrears of rent 
after determining the tenancy, under S 
tion 12 (2) of the Act. In the instan: 
case, application for fixation of standard 
rent which was registered as Miscel- 
laneougs Application No, 1323 of 1961, 
which has been also decided along with 
the suit, was filed on 1-11-1961. As. said 
earlier, the suit was first decided on 18-1- 
1962 and against that decision, appeal 
No, 76 of 1962 was filed by the tenant 
and that came to be allowed and amend- 
ment of the written statement was.allow- 
ed and the matter was remanded to the 
trial Court and the trial Court ultimately, 
decided the suit on 27-12-1963. 

14. This last submission is made 
by Mr. Karlekar on the ba of the ex- 
planation that finds place in Section 12 
of the Act, which reads:— 

“In any case where there Is a dis- 
pute as to the amount of standard rent 
or permitted increases recoverable under 
thig Act the tenant shall be deemed to 
be ready and willing to pay such amount 
if, before the expiry of the period of one 
month after notice referred to in sub= 
section (2) he makes an application to the 
Court under sub-section (3) of S. 11 and 
thereafter pays or tenders the amount of 
rent or permitted increases specified in, 
the order made by the Court”, 

Mr. Karlekar submitted that it is only 
if the conditions referred to In this ex- 
planation, are fulfilled, then only it could 


“be said that there was a dispüte raised 


regarding the standard rent and in that 
event only, the case would be taken out 
of the ambit of Section 12 (3) (a) of the 
Act. In support of his argument, he in- 
vited my attention to the decision. of the 
Supreme Court in Shah Dhansukhlal 
Chhaganlal v. Dalichand Virchand Shroff, 
9 Guj LR 759 = (AIR 1968 SC 1109). At 
page 762. contentions raised before the 
High Court, have been quoted as under 
by the Supreme Court:— 

“In revision three contentions were 
raised before the High Court, namely, 
validity of the notice of 
ejectment; (2) whether Section 12, (3) (a) | 
or 12 (3) (b) of the Act applied; and 
(3) whether the defendant was entitled 
to protection under Section 12 (1) of the 
Act. The High Court held that it was 
not open to the tenant to raise the ‘ques 
tion of the validity of the notice in a. 
revision application. Moreover, there 
was no substance in it as the compromise 
petition expressly recorded that: the ten- 
ancy in terms of it should commence on 
September 1, 1952. With regard to the 
second question the High Court held that 
‘it was common ground between the par- 
ties before the Assistant Judge that the 
case of the defendant fell within Sec 
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tion 12 (8) (b) of the Rent Act”. The 
learned Judge of the High Court noted: 

(a) The trial Judge turned down the 
applicability of Section 12 (3) (a) of the 
Act holding that the defendant had dis~ 
puted the municipal taxes and permitted 
increases; . 

(b) The conditions under S, 12 (3) (bï 
of the Act were not fulfilled; 

(c) No contention about the applica~ 
bility of Section 12. (3) (a) was raised 
before the Assistant Judge in appeal and 
he therefore dia not go into the ques- 

. tion at all; and 

(d) The conditions necessary for the 
applicability of Section 12 (3) (a) were 
mot present, and besides the amount of 
Rs, 27/- mentioned in the compromise 
petition. the tenant had to pay other sums 
not due from him every month”, 

In para 6, it is stated:— 

. “The High Court further found that 
after the first date of hearing of the suit 
on September 3, 1956 rent of the pre- 
mises which fell due on Ist October 1956, 
ist November 1956. 1st December 1956, 
fst- January 1957, Ist February 1957 and 
Ist March, 1957, remained unpaid on 
March 25, 1957 when the suit was dis- 
posed of. As the defendant did not pay 
or deposit in Court regularly the amount 
of standard rent which became due on 
the aforesaid dates barring the Ist of 
March, 1957 (taking into account the 
deposit of Rs. 150 on February 25. 1957) 
there was default on the part of the de- 
fendant attracting the operation ef Sec- 
tion 12 (3) (by of the Act. 

The High Court turned down the 
contention based on S. 12 (1) of the Act”. 
In para 8, contentions raised by the learn~ 
ed Counsel for the appellant before the 
Supreme Court, have been noted. They 


are:— . 

“(1) The provisions of S. 12 (1) of 
the Act were applicable throughout the 
hearing of the suit and down to the date 
of the final hearing. If at that stage it 
was found that the defendant had paid 
up all arrears due from him he could not 
be ejected, 


. (2) Even applying Section 12 (3) (b) 
there was no default on the part of the 
defendant which would render him Hable 
to eviction”. 

If one reads critically the decision of the 
Supreme Court, it appears that it was 
only contention No. 1 raised. that the 
provisions of Section 12 (1) of the Act 
were applicable throughout the hearing 
of the suit and down to the date of the 
final hearing, and if the defendant had at 
that stage paid up all arrears due from 
him, he could not be ejected, has been 
turned down. The Supreme Court has 
not laid down; in my opinion, any ratio 
that for construing the provisions of Sec- 
tion 12 (3) (a) and finding out whether 
there was any dispute regarding the 
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standard rent, the ‘Court must look onl 
to the explanation, meaning thereby, whe- 


- ther the conditions laid down in that ex- 


planation have been fulfilled and only 
on fulfilment of those conditions it could 
be said that there was a dispute regard- 
ing the standard rent and consequently, 
the case would be taken out of the ambit 
of Section 12 (3) (a) of the Act. 

15. In para 10, at page 764. it Is 
observed; f 

“It appears fo us that there is no 
substance in the contention put forward 
on behalf of the appellant. Section 12 (1) 
must be.read with the Explanation and 
so read it means that a tenant can only 
be considered “to be ready and willing to 
pay” if, before the expiry of the period 
of one month after notice referred to in 
sub-section (2), he makes an application 
to the Court under sub-section (3) of 
S. 11 and thereafter pays or tenders the 
amount of rent or permitted increases 
specified by the Court. We have already 
noted that the tenant made no payment 
within the period of one month of the 
notice of ejectment and although in_his 
written statement he raised a dispute 
about the standard rent he made no ap- 
plication in terms of Section 11 (3) of 
the Act”. i 
It is significant to note that the report 
does not indicate that in that case there 
was any such dispute regarding the stan- 
dard rent raised within one month after 
the date of the receipt of the notice given 
by the landlọrd under Section 12 (2) of 
the Act and even though such dispute 
was raised therein, the Supreme Court 
held that it would not amount to a dis- 
pute regarding the standard rent within 
the meaning of Section 12 (3) (a) of the 
Act as the conditions of the Explanation 


given under Section 12 had not been 
fulfilled, 
16. It is further observed in that 


very para 10 by the Supreme Court: 
“The readiness and willingness to 
pay thas therefore to be judged in the 
light of the facts of the case. Whereas 
here a suit is filed on the ground that 
the tenant was in arrears for a period of 
more than 6 months and although raising 
a dispute as to the standard rent or per- 


‘mitted increases recoverable under the 


Act, the tenant makes no application in 
terms of Section 11 (3) he cannot claim 
the protection of Section 12 (1) by. mere~ 
ly offering to pay or even paying all .- 
arrears due from him when the Court 
is about to pass a decree against him. In 
Vora Albbashbhai Alimahomed v. Haji 
Gulamnabji Haji Safibhai, (1964) 5 SCR 
57=5 Guj-LR 55=(AIR 1964 SC 1341) it 
was pointed out that S. 12 (1) of the Act 
applied to a tenant who continued to re~ 
main in occupation even after the expiry 
of the contractual tenancy so long as he 
paid or was ready and to pay 
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the amount of the standard rent and per- 
mitted increases. The protection was 
however available to a tenant subject to 
the provisions of Section 13 and to the 
limitations contained in Section 12 (2) and 
Section 12 (3) (a) of the Act”. 

It is further, in para 12, in terms stated 
by the Supreme Court:— 

“As already noted, if sub-section 3(a) 

is not attracted, the tenant, if he is in 
arrears, cannot sit quiet and offer to pay 
all the amount due from him at the time 
of the hearing of the suit so as to get 
the protection of Section 12 (1). To be 
within the protection of sub-section (1) 
where he raises a dispute about the 
standard rent payable, he must make an 
application to the Court under sub-sec~ 
tion (3) of Section 11 and thereafter pay 
or tender the amount of rent and permit- 
ted increases, if any, specified in the order 
made by the Court. If he does not ap 
. proach the Court under Section 11 (3) it 
is not open to him thereafter to claim 
the protection of Section 12 (1)”. 
It is thus evident that their Lordships 
of the Supreme Court have not laid down 
the ratio in this decision as has been 
suggested by Mr. Karlekar. Their Lord- 
ships have merely dealt with the position 
whether the tenant would be entitled to 
claim protection under Section 12 (1) of 
the Act if he has not taken steps sug- 
gested in the explanation given in Sec- 
tion 12 of the Act. : 

17. This reading of the aforesaid 
Supreme Court decision as, well as my 
conclusion gets support from the decision 
of a Full Bench of ‘the Bombay High 
Court in Dattu Sabhana Panhalkar v. 
Gajanan Vithoba Bobhate, AIR 1971 Bom 
396 (FB). At page 404, after referring 
to the aforesaid Supreme Court decision, 
in para 24, the following observations 
have been made: 

“Now the Courts below have held 
that the present case is governed by sub- 
section 3 (b) of S. 12 and since the ten- 
ant deposited Rs. 546/- they held that 
it could not be said that the defendant 
was not ready and willing to pay and 
therefore have granted him relief under 
Section 12 (3) (b) and negatived the 
prayer of the landlord for possession of 
the premises. The contention on behalf 
of the landlord. supplemented by the 
argument advanced by Mr. Mody appear- 
Ing on behalf of ‘one of the interveners, 
has been that the Courts below were in 
error in holding that the case is govern- 
ed by Section 12 (3) (b) and that they 
should have held that the case is gov- 
erned by Section 12 (3) (a). The con- 
tention is that once notice has been given 
as required by sub-section (2) of S. 12, 
the only mode of raising a dispute would 
be by the tenant taking action under Ex- 
planation I which prescribes that the 
tenant should apply under Section 11 (3) 
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“before the expiry of the period of one 
month after notice referred to in sub=- 
section (2)”, and thereafter continue to 
pay or tender the amount of rent or per- 
mitted increases specified in the order 
made by the Court. But he contended 
that in the present case the tenant never 
made any application under Sec, 11 (3) 
and he did not raise any dispute at all. 
At any rate, it must be held that there. 
was no dispute as contemplated by Sec- 
tion 12 (3) (a) ...c.cccceeeeee 

In para 26, it is observed: 

“We have already pointed out while 
considering the provisions of Section 12 
that the areas of the two provisions con~ 
tained in Section 12 (3) (a) and the Ex~ 
planation I are totally different. The 
pre-condition to the applicability of Sec-~ 
tion 12 (3) (a) is that ‘there is no dis- 
pute regarding the amount of standard 
rent or permitted increases’. Séction 12 
(3) (a) thus postulates a case “where there 
is no dispute” whereas the Explanation I 
postulates a case “where there is a dis- 
pute” and we cannot understand under 
these circumstances how the one provi- 
sion can possibly apply to the other”. 

In para 27, it is observed: 


“Secondly there is to be found in the 
Explanation I the expression ‘ready and 
willing to pay’ and the Explanation pro- 
vides that if the tenant applies within 
one month of the notice referred to in 
sub-section (2) of S, 12, ‘the tenant shall 
be deemed to be ready and willing to 
pay’. When the Explanation I uses this 
expression it obviously refers to the self- 
same expression in Section 12 (1) which 
gives immunity to the tenant from eject- 
ment so long as the tenant pays-or is 
ready and willing to pay the amount of 
standard rent and permitted increases. 
It is clear, therefore, that the Explana- 
tion I is merely an Explanation to sub- 
6. (1) of S. 12. What is more important, 
however, is that no such expression 
such as ‘ready and willing to pay’ occurs 
in sub-section (3) (a). In fact the con- 
ditions postulated in sub-section (3) (a) 
are- such that there can be no question 
of readiness and willingness of tenant to 
pay; sub-section (3) (a) of S. 12 postu- 
lates a case where the tenant does not 
dispute the standard rent and yet neglects 
to make payment of the standard rent 
or permitted increases until the expira- 


tHon of the period of one month after 


notice. Obviously those conditions are 
the very antithesis of readiness and 
willingness to pay. This is an additional 
reason, therefore, why the Explanation I 
can never be attracted to the case under 
Section 12 (3) (a). The contention ad- 
vanced taking advantage of the Explana~ 
tion I that unlesg the tenant makes an 
application under Section 11 (3) (that 
being the only mode in which he could 
establish his readiness and willingness to 
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pay), he must be held to have neglected 
to akg the payment, cannot be accept- 
In para 28, it is observed: 

“In our opinion, sub-section (3) (a) 
of S. 12 contemplates a category of cases 
which is unique and that category of cases 
is separately provided for and separately 
treated in sub-section (3) (a) alone. The 
conditions are four in number and if those 
conditions are fulfilled then the con- 
sequence also is equally distinctive. The 
Court is bound to pass a decree for evic- 
tion and no option or discretion is left 
to the Court. The conditions are as we 
have -already indicated that the rent 
should be payable monthly; that there 
should be no dispute regarding the stan- 
dard rent and permitted increases; that 
the standard rent or permitted increases 
should be in arrears for a period of six 
months or more and lastly that the ten- 
ant should have neglected to have paid 
them until the expiration of one month 
from the notice under sub-section (2). 
Now if all the conditions are to be ful- 
filled there is no doubt that in the pre~ 
sent case there was a dispute raised. The 
two Courts below actually fixed the 
standard rent at the rate of Rs. 26/- per 
month when the contractual rent agreed 
upon was Rs. 28/- per month. Such a 
case cannot fall under Section 12 (3) (a)”. 
In parag 33 and 34, at pages 408 and 409, 
the pertinent observations made are as 
under:— 

“For the contention advanced on be- 

half of the landlord that having regard 
to the provisions of Section 12 the only. 
mode of naising a dispute is by applica- 
tion under Section 11 (3) as contemplat- 
ed in Explanation I, reliance was placed 
on the decision of the Supreme Court in 
70 Bom LR 714 = AIR 1968 SC 1109 = 
9 Guj LR 759”. 
After referring to the observations made 
by the Supreme Court in that decision 
(ATR 1968 SC 1109 = 9 Guj LR 759) at 
page 1112, to which I have already made 
reference. It is observed: 

“No doubt the passage says that the 
tenant can only be considered to be ready 
and willing to pay if he applies in terms 
' of the Explanation but Dhansukhlal’s 
case, AIR 1968 SC 1109 was not at all 
concerned with the provisions of Sec- 
tion 12 (8) (a). The only plea that was 
considered in the case was whether the 
tenant was entitled to protection under 
Section 12 (1) and it was while consider- 
Ing the plea and in the context of that 
plea that this passage occurs. AS a 
matter of fact in Dhansukhlal’s case, AIR 
1968 SC 1109 the Assistant Judge had 
held that Section 12 (3) (b) of the Rent 
Act applied to the case but the tenant 
had not fulfilled the conditions laid down 
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by Section 12 (3) (b) (see page 715) and 
in the arguments before the High Court 
they themselves observed that “it was 
common ground between the parties be- 
fore the Assistant Judge that the case of 
the defendant fell within Section 12 (3) 
(b) of the Rent Act”, (see page 716). It 
was only an additional point taken be- 
fore the Supreme Court that the tenant 
was also entitled to the protection under 
Section 12 (1) which point of course was 
negatived. Then their Lordships pro- 
ceeded to consider whether S, 12 (3) (b) 
had been complied with by the tenant 


“and in the second last paragraph of the 


judgment (at page 718) they confirmed 
the view taken by the Assistant Judge 
and the High Court that the tenant had 
not complied with Section 12 (3) (b). 
Therefore this decision can be no autho« 
rity for any interpretation or construc~ 
tion of Section 12 (3) (a). Im fact upon 
the concession of the parties S. 12 (8) (a) 
never applied to that case and never fell 
to be considered. We do not think there~ 
fore that the remarks referred to above 
can be invoked in. aid of any construc- 
tion of Section 12 (3) (a)”. 


In my opinion, reading of the afore- 
said decision of the Supreme Court made 
by the Bombay High Court is the correct 
reading. I also agree with the ratio laid 
down by the Full Bench of the Bombay 
High Court in this decision in this behalf. 
I may make it clear that I am not called 
upon to answer the question in this case 
whether the view taken by the Bombay 
High Court in this decision that even if 
such a dispute is not raised, in the reply 
to the notice issued under S. 12 (2) of 
the Act within one month and is only 
raised for the first time in the written 
statement. case should be taken out of the 
ambit of S, 12 (3) (a) of the Act, is cor- 
rect or not. The Full Bench of the Bom- 
bay High Court has considered Explana-~ 
tion II added by the amendment made by 
the Maharashtra State in the relevant 
provisions. The Full Bench has not 
followed the ratio of the decision of this 
Court in Chunilal Shivlal v. Chimanlal 
Nagindas, (1966) 7 Guj LR 945. Bhagwati, 
J. (as he then was), speaking for the Divi- 
sion Bench, has observed: 


“In order to avoid the operation of 
Section 12 (3) (a) of the Bombay Rent 
Control Act. the dispute in regard to 
standard rent or permitted increases must 
be raised at the latest before the expiry 
of one month from the date of service 
of the notice under Section 12 (2) and 
it is not enough to raise a dispute for the 
first time in the written statement”, 


18. In Ratilal Balabhai Nazar v. 
Ranchhodbhai Shankerbhaj Patel, 9 Guj 
LR 48 = (ATR 1968 Guj 172) similar view 
has been expressed by the Division Bench 
of this Court consisting of P. N. Bhag- 
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wati, J. (as he then was) and A, R 
Bakshi, Jo 


- 19. In 5 Guj LR 55 at p. 62 = 
{AIR 1964 Ie 1341) the Supreme Court 
has also observed in para 13:— 

“The claim made by the- defendant 
fell within the terms of Section 12 (3) (b) 
and not Section 12 (3) (a). The defend- 
ant had contended by his reply, dated 
December 7, 1956, to the notice served 
by the plaintiff, that the contractual rent 
was. excessive; he had then raised the 
same contention in the application filed 


for fixation of standard rent and in his. 


written statement filed in the suit. There 
is nothing in Section 12 to support the 
contention raised by Mr. Chatterjee on 
behalf of the plaintiff that the dispute 
concerning standard rent contemplated by 
clause (b) of sub-section .(3) is one which 
must have been raised before service of 
the notice under Section 12 (2). The 
entire tenor of the section is against that 
interpretation” 
As the question, which the Bombay High 
Court in the aforesaid Full Bench deci~ 
a has decided, does not arise before 
I need not express any opinion in 
that behalf. It is sufficient to note at 
this stage that the said question is before 
the Supreme Court for decision in an ap- 
peal admitted by granting Special leave 
against the decision of this Court in Firm 
of Harbanslal Jagmohandas v. Prabhudas 
‘Shivlal, C. R. A. 1353 of 1957 (that Special 
Leave Petition was aber Leave Peti- 
- As‘ the dispute 


of the receipt of notice, the two Courts 
below have rightly come to the conclu- 
sion that the case is taken out of the 
bit of Section 12 (3) (a) of the Act 
20. All the contentions raised on 
behalf of the petitioners fail. The revi- 
sion petition, therefore, fails. 

21. The revision petition is dis~ 
missed with costs. Rule is discharged. 
Petition dismissed. 








AIR 1972 GUJARAT 216. (V 59 C 39) 
DIVAN, J. 

Ratandasji. Sevadasji and another, 
Petitioners v. Babubhai Krishnashankar 
Dave and others, Respondents, 

Special Civil Appln. No. 595 of 1971, 
3-12-1971 to set aside order D/- 30-1-1971 
passed by Gujarat Revenue Tribunal. 

Bombay Public Trust Act (29 of 1950), 
Ss. 51 (2), 56 and 2 (4) — Gujarat Re- 
venue Tribunal hearing appeal against 
Charity Commissioners’ refusal to permit 


EP/EP/C688/72/TVN/VBB 


Ratandasif! v. Babubhai (Divan J.} 


A.L E. 
filing of a suit is not “Civil Court of com- 
petent jurisdiction” under S. 56-B — 


Hence, notice of appeal on Charity Com- 
missioner is not necessary, 


Neither the Charity Gainmisaioner 
nor the Tribunal hearing the appeal ad= 
judicates any dispute between the par- 
ties. Their function under Section 51 is 
purely administrative. In the absence of 
any special definition of ‘Court’ for Sec- 
tion 56-B, its scope should be held gov- 
erned by the general definition of ‘court’ 
contained in Sec. 2 (4) viz., Bombay: City, 
Civil Court or the District Court. 

(Para 2} 

B. R. Shah. for Petitioner; H. B. 
Shah, for Respondent No. 3. B, J. Shelat, 
Asst. Govt. Pleader, for Respondent No. 4 
and Charity Commissioner. 


JUDGMENT:— The petitioners here- 
fn are the Trustee and Manager respec- 
tively of a Public Trust, which owns pro~ 
perties in Ahmedabad. The respondents 
herein had applied to the Charity Com~< 
missioner under Section 51 of the Bom-~ 
bay Public Trusts Act, 1950 (hereinafter 
referred to as the Act) for permission to 
file a suit under Section 50 of the Act. 
That application was on the footing that 
the petitioners had committed breaches 
of trust and were acting against the in- 
terests of the trust by mismanaging and 
mis-applying the trust funds and mal- 
administering the trust property. The 
Joint Charity Commissioner held an in- 
quiry into the matter, heard both the 
parties and by his order, dated August 
5, 1969, he dismissed the application with 
costs. Against this order of the Joint 
Charity Commissioner. the respondents 
filed an appeal before the Gujarat Re- 
venue Tribunal under the provisions of 
Section 51 (2) of the Act. On behalf of 
the petitioners, a contention was raised 
before the Revenue Tribunal that since 
the legal proceedings in the shape of an 
appeal before the Revenue Tribunal rais- 
ed a question affecting the Public Reli- 
gious or Charitable purpose, the Tribunal 
could not proceed to determine such ques- 
tion until after a notice had been given 
tothe Charity Commissioner. That ob- 
jection was turned down, There was . 
also an application to join the Charity 
Commissioner as a party to the appeal 
and that application wag also rejected. 
It is against this decision of the Revenue 
Tribunal rejecting this application to join 
the Charity Commissioner that the pre~ 
sent Special Civil Application under ‘Arti- 
cle 227 has been filed, - 


. Qe Section 56-B of the Act pro~ 
vides— 

_“58-B. (1) In any suit or legal pro~ 
ceedings in which it appears to the Cour 
that’ any question affecting a public re- 
ligious or charitable purpose is involved, 
the Court shall not proceed to determine 
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such question until after notice has been 
even to the GR Commissioner. 


(3) In this sential “Court” shall mean 
eny Civil Court of competent jurisdiction 
jn the State of Gujarat”. 


Mr. B. R. Shah, for the petitioners, con- 
tends that the words “Civil Court” mean 
a Court where civil proceedings are en- 
tertained. Now, it must be borne in mind 
that there are three broad categories of 
all Courts, viz.. Revenue Courts, Cri 

Courts and Civil Courts; but there ig a 
common feature of all Courts, which must 
be possessed before the designation 
“Court” can be applied to any Tribunal 
or body and that essential characteristic 
is the adjudicatory process, whereby the 
Court concerned will adjudicate upon a 
particular dispute. In deciding whether 
sanction to prosecute a particular sult 











dispute; and it p for him after holding 
such inquiry as he thinks fit to give his 
consent to the suit being filed. This 
function is purely administrative and in 
these proceedings under Section 51, the 


parties, 
charity as a eats he has to decide whe- 
ther to give his consent to the filing of a 
suit, for which an application has been 
filed; and’ whether it is in the interests 
of charity to grant such consent or, not. 
In doing so, he does not adjudicate upon 
any dispute. The appeal under Sec- 
tion 51 (2) lies to the Revenue Tribunal 
against the decision of the Charity Com- 
missioner refusing to give his consent to 
the institution of a suit; and the scope 
of the powers of the Revenue Tribunal 
cannot be wider than the scope of the 
authority of the first instance i.e. the 
Charity Commissioner. Surely, the Re- 
venue Tribunal exercising the appellate 
powers under Section 51 (2) can exercise 
the same powers of the Charity Commis- 
sioner; but it is not open to the Revenue 
Tribunal functioning under Section 51 (2) 
upon any dispute or to 













tion 51 (2). Under these circumstances, 
the Revenue Tribunal while functioning 
under Section 51 (2) cannot be said to be 
a Court much less a Civil Court of com- 
petent jurisdiction. I may point out that 
ander the definition Section 2 (4), “Court” 
eans in the Greater Bombay, the. City 
Civil Court and elsewhere the District 
Court. Therefore, if the special defini- 
tion under Section 56-B (3) had not been 


proceedings in Bombay City Civil Court 
or the District Court. In order to see 
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that all sults and Tegal proceedings in 
each and every Civil Court of competent 
jurisdiction, where any question affecting 
public religious or charitable purpose is 
involved. a Civil Court of competent 
jurisdiction, whether functioning under 
the Bombay Civil Courts Act or under 
the Provincial Small Cause Courts Act 
or under the Rent Control Act or any 
other similar legislation setting up a Civil 
Court,. will have to give notice to the 
Charity Commissioner about the pendency 
of such suit or proceeding, But if a forum 
before which or the Tribunal before which 
a legal proceeding is pending. is not a 
Court, much less a Civil Court of com- 
petent jurisdiction, there is no question 
of any notice having to be given to the 
Charity Commissioner even though there 
may be a legal proceeding, ` 


3. Considering from still. another 
angle, if geems to me that the notice to 
the Charity Commissioner is totally re- 
dundant so far as the appellate proceed- 
ing under Section 51 (1) is concerned. 
The Charity Commissioner himself gave 
‘the decision and against his own decision 
the appeal is being carried to the Re 
venue Tribunal under Section 51 (2). 
Under these circumstances, it could never 
have been the intention of the Legislature 
that a notice about the appeal arising 
against its own decision should be re- 
quired to be given to the Charity Com- 
missioner by the Revenue Tribunal when 
the Se Tribunal is deciding the 
appe 


‘4. Under these circumstances, the 
conclusion of the Revenue: Tribunal on 
the application filed by the petitioner be- 
fore it was correct. This Special Civil 

- Application, therefore, fails and rule is - 
discharged, The petitioners to pay per- 
sonally the costs of the respondents of 
this Special Civil Application, The Chari- 
ty Commissioner’s costs to come aut of- 


the trust fund, 
Petition dismissed. 
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(A) Limitation Act (1963), Art. 136 
= Decree for payment of a sum on the 
happening of specified event — Com- 
mencement of limitation. 
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Where the decretal part concerned is 
not immediately capable of execution but 
the amount is agreed to be paid on the 
happening of specified event, the Liability 
to pay arises only when the specified 
event takes place. The period of limi- 
tation for enforcing the payment com- 
mences on the date of specified event. 

(Para 14) 


As in the Instant case the specified 
event took place after the new Act came 
into force, Art. 136 applied. Assuming 
that the matter was covered by the old 
Act, it was covered by the residuary 
Art. 181. under which the right to apply 
for enforcing the payment commenced 
from the date of specified event only. 
AIR 1951 SC 16 & AIR 1917 PC 85 & 
AIR 1946 Cal 500 (FB) & AIR 1932 PC 
165 & AIR 1950 Bom 180 (FB), Dist.; AIR 
1966 SC 1953 & AIR 1966 Ker 104 & 
AIR 1921 PC 31 & AIR 1927 PC 146 & 
AIR 1963 Andh Pra 49, Rel. on, 

(Para 15) 

(B) Civil P. C. (1908), O. 23, R. 3 — 
Compromise decree — Operative part of 
the decree incorporating matter extrane- 
ous to the suit — Competence of the 
Court over the extraneous matter not 
denied — Executing court cannot go be- 
hind the decree as it is not a case of in- 
herent lack of jurisdiction. AIR 1967 Cal 
541, Not foll; AIR 1932 Bom 466 & AIR 
1951 Bom 426, Explained; (1971) 12 Guj 
LR 1012, FolL (Para 34) 


(C) Civil P. C. (1908), O. 23, R. 3 — 
“So far as it relates to the suit” — Com- 
promise decree in partition suit — Decree 
incorporating agreement by plaintif to 
pay certain amounts to defendant at the 
time of marriages of his (D’s) sons — It 
cannot be said that the matter did not 
relate to the subject-matter of the suit. 
(Para 34) 
Cases Referred: Chronological Paras 
(1970) Second Appeal No. 1037 of 
1965, D/- 11-11-1970 = 12 Guj 
LR 1012, Shah Rasiklal Chunilal , 
v. Sindhi Shyamlal Mulchand 34 
AIR 1967 Cal 541, Trilok Chand 
Kapur v. Dayaram Gupta 32 
AIR 1966 SC 1953 = (1965) 3 SCR ; 
708, Sree Bank Ltd. v. Sarkar 
Dutt Roy & Co. 19 


AIR 1966 Ker 104 = 1965 Ker LJ 
1154, State of Kerala v. Kesavan 


Govindan Potti 20 
AIR 1964 All 526. Lakshmī Prasad 
v. Gopi Prasad 81 


AIR 1963 Andh Pra 49, Yerramilli 
Satyanandan v. Yerramilli Rudra 


Raju 
AIR 1962 SC 199 = (1962) 2 SCR 
747, Hiralal Patni v. Kali Nath 34 
1954-1 Mad LJ 462 = ILR (1955) 
Mad 498, Gopalakrishnayya v. 
Bbosayya 24 


Chaturbhai v. Mohanbhaf (Sheth J.J 


ALB, 
AIR 1951 SC 16 = 1950 SCR 852, 
Yeshwant Deorao v. Walchand 
Ramchand i 
AIR 1951 Bom 426 = 53 Bom LR 
586. Nanalal Bhogilal v. Ambalal 
Somnath 34 
AIR 1950 Bom 188 = 52 Bom LR 
250 (FB), Chunilal Motiram v. 
Shivram Naguji Ghule L8 
AIR 1946 Cal 500 = 50 Cal WN 
735 (FB), Ranglal Agarwalla v. 
Shyamlal Tamuli u7 
AIR 1932 PC 165 = 59 Ind App 
283, Nagendra Nath Dey v. Suresh 
Chandra Dey 
AIR 1932 Bom 466 = 34 Bom LR 


849, Vishnu Sitaram Auchat v. 

Ramchandra Govind Joshi 33 
AIR 1927 PC 146 = 54 Ind App 

272, Moung Sin v. Ma Tok 22 
am 1925 Mad 981 = 48 Mad LJ 


563. Mangamma v. Ramdasappa 20 
AIR 1921 BE 31 = 48 Ind App 17, 
Rameshwar Singh v. Homeswar 
Sing 20, 21, 24 
AIR 1917 PC 85 = 22 Cal WN 
145. Khulna Loan Co. Ltd. v. 
Jnanendra Nath 16, 
(1887) ILR 14 Cal 352, Ram Culpo 
Battacharjee v. Ram Chunder 
Shome 1g 
S. K. Zaveri, for Appellant; K. 8. 
Nanavati with H. C. Jambusaria for 
S. M. Nanavati., for Respondent No. 14, 


JUDGMENT:— This is an appeal filed 
by the appellant under Section 47 of the 
Civil P. C. against the order passed by 
the learned Joint Civil Judge, Seniọr 
Division, Nadiad, in Special Darkhast No. 
54 of 1968, dated 26th February. 1970. 


2. The facts giving rise to this 
appeal, briefly stated, are as under: 
This Darkhast is filed by responden? 
No. 1, Patel Mohanbhai Nanabhai (orl« 
ginal defendant No, 1) against the ap~« 
pellant-plainti for execution of the 
decree passed in Special Civil Suit No, 22 
of 1951 — a partition suit between two 
brothers —- on 15-3-1954. Respondent 
No. 2 (original defendant No. 2) was an 
alienee. We are not concerned with him 
in the present proceedings. Respondent 
No. 1 sought to recover Rs, 2,002/-. plus 
the costs of the Darkhast. Rs. 7.88 plus 
the interest amount of Rs. 265/-, Le. in 
all Rs. 2,274.88 palse, from the appellant. 
Under clause 6 of the decree, the ap- 
pellant had undertaken an obligation to 
pay Rs. 1,001/- on the first occasion of 
the marriage of respondent No. 1’g son 
or daughter. Rs. 1,001/- were also to 
be paid accordingly on the second oc 
casion of such marriage. If these amounts 
are not paid, he has been given a right 
to recover the same from the moveable 
as well as immoveable properties of 
appellant by execution of the decree, 
n this Darkhast, several ob 
jections were raised by the appellant. Ona 
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of them was that the Darkhast was time- 
barred. It was his contention that he 
was not informed of the marriages hav- 
ing taken place and hence he was not 
entitled to pay the amounts claimed. The 
decree cannot be executed as it is vague 
and uncertain. Other provisions of the 
said decree which were to be complied 
with by the Darkhastdar, have not been 
complied by him and, therefore, he can- 
not execute this part of the decree which 
he has sought to execute. 

4, The Executing Court held that 
the Darkhast was not time-barred and 
the decree is executable. In that view 
of the matter, it ordered the Darkhast 
to proceed. 

5. Being dissatisfied with that 
order, the appellant par ees the 
present appeal to this C 

6. Mr. S. K. ad appearing 
for the appellant, made the folowing 
submissions : 

(1) Whether the execution is barred 
by limitation. 

(2) Whether the failure to observe 
e Vahevar militates against the execu~ 

on. 

(3) Whether the decree is not ex- 
ecutable as it is vague and uncertain. 

(4) Respondent No. I’s_ failure to 
comply with the reciprocal promises will 
be a bar to execution, 

(5) Disputed clause (6) being outside 
the subject-matter of the partition suit, 
can be enforced by filing a suit on the 
basis of the agreement and not by ex- 
ecution of the decree. 


T. To appreciate the rival con- 
tentions urged at the Bar, I first pro- 
pose to refer to different clauses of the 
decree. Clause (1) recites that the 
alienation made by respondent No. 1 in 
favour of respondent No. 2 in respect 
of lot No. 9, is confirmed and respon- 
dent No. 2 is recognised as the owner 
of that fleld. 

8. Clause (2) recites that the rest 
of the properties are divided between the 
two brothers, viz.. the appellant and res- 
pondent No. 1, as stated in the paras that 
follow and a person in whose favour 
those properties are allotted, becomes the 
owner of those properties, 

9. Clause (3) recites the proper- 
tles allotted to the share of the plaintiff- 
appellant. Clause (4) recites the proper- 
tles allotted to the share of respondent 
No. 1 (defendant No. 1). Clause (5) re- 
cites that defendant No.1 (respondent 
No. 1) has to pay Rs. 250/- to the plain- 
tiff within one month from the date of 
the decree, which is an excess amount, 
on considering the prices of the proper- 
ties allotted to each other. 

10. Clause (6) which is material 
for our purposes, reads: 
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“Plaintiff has to pay to respondent 
No. 1 Rs. 2,002/-- as stated hereunder: 
(1) When there is first occasion of 
marriage at the place of resnondent No. 1, 
, on that occa- 


Similarly, when there is 
such second occasion of marriage of his 
son or daughter at his place. on that oc- 
casion also, 1,001 are to be paid. 
These amounts are to be paid by the 
plaintiff- as an elder brother as suggest- 
ed by the panchas.”’ 

It is further stated therein that If the 
plaintiff-appellant does not pay it ac- 
cordingly, defendant No. 1 (respondent 
No. 1) would be entitled to recover it by 
any other properties of the plaintiff-ap- 
pellant as well as the suit properties 
which are allotted to his share. 


IL. Clause (7) recites that in draw- 
Ing a lot, house bearing survey No. 91, 
Tika No. 2, hag come to the share of 
respondent No. 1 for a sum of Rupees 
6,002/-. Respondent No, 2 is, therefore, 
made the owner of it, and consequently, 
he has to pay Rs. 3,001/- to the plaintiff- 
appellant within six months from today, 
and in case, if he does not pay it. the 
plaintiff is entitled to recover it from 
the said property as well as from the 
guarantor (Shankerbhai Kalidas), If there 
are any Kothis in that house, they are 
to be divided half to half and defendant 
No, 1 (respondent No. 1) has to give half 
of those Kothis, to the plaintiff. 

12. In clause (8) it is stated Bore 
the house referred to as lot No.. 2 in 
para 3 (1) is in possession of the fae 
tiff, plaintiff being the owner of it. So, 
for mutation of that property to the 
name of plaintiff, in City Survey as well 
as municipal records, defendant No. 1 

s to give a statement. As regards the 

fields, described as lots Nos. 4 and 5, 
which are allotted to the plaintiff’s share, 
are at present being cultivated by tenant 
Dahyabhai. In ‘respect of it, rent-note 
for the share has got to be taken prior 
to Vaishakh Sudi 3 of Samvat Year 2010, 
and those fields are also got to be mutat- 
ed to the name of the plaintiff and parti- 
tion of lot No, 8 is also to be according- 
ly effected prior to Samvat Year 2010 
Vaishakh Sudi 3 in respect of share com- 
ing to the share of plaintiff and defen- 
dant No. 1 has got to get them mutated 
and possession handed-over. 
In clause 9, it is recited that in respect 
of the properties coming to the share of 
defendant No. 1, fields or houses, plain- 
tiff or his attorney-holder has to give 
necessary Kabulat for mutating them to 
the name of defendant No, 1. Each party 
bas to bear its own costs. 


These are the terms of the 


It is urged by Mr. Zaveri that the 
date of this decree is 15-3-1954. The 
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present Darkhast has been filed on 11-11- 
1968. The execution of the decree is, 
therefore, barred. First he invited my 
attention to Section 30 of the Limita- 
tion Act. 1963 (which will be hereinafter 
referred to as “the new Act”). That sec~ 
tion ‘makes a provision for suits. etc. for 
which the prescribed perlod under the 
new Act is shorter than the period pres- 
cribed by the Indian. Limitation Act, 1908 
(which will be hereinafter referred to 

as “the old Act”’).. That. being not the 

nosition in the instant case, that section 

s no application. When Mr. Zaveri’s 
attention was drawn to that position, he 
fave up the contention'in that behalf 
He then invited my attention to S. 31 


of the new Act, whith makes provisions’ 


in regard-to barred or pending guits. The 
relevant part of it reads: 

“Nothing in this Act shall,— 

(a) enable any suit,’ appeal. or ap- 
plication to be instituted, preferred or 
made, for which period of lHmitation 
prescribed by the Indian Limitation Act, 
1908 (9 of 1908), expired before the com- 
mencement of this Act. 

There is no quarrel with the principle 
that if the execution of the de- 
cree sought to be executed was barred 
under the provisions of the old Act at 
the time the new Act came into force, 
` if under the new Act longer period was 
Pp na that period could not be avall- 


14, Clause 6 of ‘the decree, to 
which a detailed reference has been made 
by me earlier, clearly indicates that the 
liability under that clause was to arise 
on happening of certain events. Liabi-~ 
lity undertaken by the appellant to pay 
those two sums of Rs. 1,001/- wag to 


arise on happenings of the event, viz- 


celebration of. the marriage of the son 
or daughter of respondent No. 1 on the 
first occasion as well ag on the second 
occasion, Admittedly, such first marriage 
occasion was on 8-2-1966 when the mar- 
riage of Jagdish, son of respondent No. 1, 
took place. The second occasion was 
dated 2-3-1967 when marriage of another 
son of his, named Harish took place. Ap- 
plication for execution is filed on 11-11- 
1968. It is, therefore, evident that this 
execution application has been filed for 
execution of the aforesaid decree within 
three years from the two events happen- 
ing when those liabilities arose. In my 
opinion, as this Darkhast has been filed 


on 11-11-1968 and the events having taken 


place.after the new Act came into force 

the article which would govern the perad 
of limitation would be Article 136 and 
the period provided is twelve years. 
Furthermore, that period of limitation 
commences from the date when the de- 
cree or order becomes enforceable. In 
the instant case, this part of the decree 
could have been said to be enforceable 
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only when these events fook place. 
Period of limitation would commenca 
from those dates referred to above. It is, 
therefore, evident that the execution of 
this decree is not barred by. limitation. 
Assuming for the sake of argument that. 
the old Act governed the period of limita~ 
tion, it was Article 181 which would have 
governed the period of limitation.” - 


15. It is evident that the paya 
ments were to be made when: the’ afore 
said marriage occasions oal place. It is, 
therefore, evident that in 
gelf, the dates of these payments were 
not specified. That could not be specifi~ 
ed as it was not certain as to when these 
marriages would take place. Article 182 
of the Old Act provided for the period 
of limitation for the execution of the 
decree or order of any Civil pouri not 


` provided for by Article 183 or by S. 48 


of the Code of Civil Procedure, 1908, ‘and 
that period was three years, and it was 
six years in case a copy of the decree 
or order has been registered. That period 
was to commence from the date of the 
decree or order undeér certain circums- 
tances. Clause 7 which was.material for 
our purposes, read; 


“7, (Where the application Is to ens 
force any payment which the decree or 
order directs to be made at a certain 
date) such date.” : 
In the instant case, date being not cere 
tain, clause 7 could not have any applix 
cation. The present case being not a 
case where sige the old Limitation Act, 
it could be said that the period of limita- 
tion would be governed by Article 182 
of the old Act for filing such execution 
application, it is residuary Article 181 
which would govern the period- of limitas 
tion. That article reads :— i 


“Applications for which no period of 


.limitation is provided elsewhere in this 
‘schedule or by Section 48 of the Code 


of Civil Procedure, 1908,’ — period of 
limitation was three years, and _ that 
period was to commence when the right 
to apply accrued. 

Right to apply would accrue practically: 
when the cause of action would arise. 
In the instant case, it was only on the 
happening of those ‘events that the cause 
of action would arise and consequently, 
right to apply would arise. Admittedly, 
from those dates, this execution” appli- 
cation was filed within three years. Even 
uf the old Act was to govern the period 
of limitation, it cannot be said that this 
application is time-barred, 


16. Mr. Zaveri invited my atten~ 
tion to the decision of the Privy Council 
in Khulna Loan Co, Ltd. v, Jnanendra 
Nath AIR 1917 PC 85, wherein it. is 
observed: 

“A decree directing ‘that the morte 
gaged property should be sold and if tha 
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proceeds of the sale were insufficient, 
the balance should be realised from the 
other properties and the persons of the 
fudgment-debtors, does not give 12 years 
to the decree-holder, for proceeding 
against the person and. other properties 
of the judgment-debtor dating from the 
time when the mortgaged property has 
been sold nor can such a decree be re- 
garded as one in which the payment of 
money is directed to be-made at certain 
date, namely, after the mortgaged pro- 
perty had been sold”. . 
In that decision, the position that obtains 
in the present case was not envisaged. 
That decision has, therefore. no appl- 
cation, , 

17. Another decision relied upon 
by Mr. Zaveri was the decision of a Full 
Bench of the Calcutta High Court in 
Ranglal Agarwalla v. Shyamlal Tamuli, 
AIR 1946 Cal 500 (FB). The -ratio of 
that decision is: . 

“A date which may or may not oc- 
cur and which when it occurs, does s0 


by chance, cannot be a ‘certain date’.” | 


There is no quarrel with this proposi- 
tion. It is further observed: 


“A provision which declares that an 


amount shall become payable on a cer. 


tain date, does not ‘direct its payment’ on 
that date. 

For the purpose of limitation, an ap: 
plication must be taken as it is and an 
application for execution relating to 
instalments whether it is maintainable 
or not cannot be treated as one made on 
the footing of a default clause. The 
maintainability of such an application de- 
pends upon the construction of the parti- 
cular decree concerned. But so far as 
the recovery of instalments as such is 
concerned, the application for that pur- 
pose clearly comes under Article 182 (7) 
and there is no room whatever for the 
application of the residuary Article 18L 
in such a case.” 3 
In my opinion, this decision does not help 
Mr. Zaveri. At page 507, in para. 18, in 
terms it is stated by the Judges of the 
Calcutta High Court: 

‘We are further of opinion that the 
exception cannot assist the opposite par- 
ties for a clear difference in the present 
case on the facts. The application of the 
decree-holders was for the recovery of 
certain instalments only. The opposite 
parties could not point to any article in 
the Limitation Act which could be said 
to apply to the application . and under 
which the starting point was ‘when the 
cause of action arose’, They relied upon 
Article 181 and the starting point there 
mentioned, viz., ‘when the right to apply 
accrues’ and contended that for the pre- 
sent purposes it was practically of the 
game effect. Although ‘when the right 
to apply accrues’ may mean ‘when it first 
accrues’ and may be practically synonym- 
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ous with ‘when the cause of action arose! 
we can see no reason for the assump« 
tion that Article 181 could apply to the 
application made by the petitioners, So 
far as recovery of the instalments, as 
such, is concerned, an application for‘ 
that purpose comes clearly, as we have 
pointed out under Article 182 (7) and 
there is no room whatever for applica~ 
tion of the residuary Article.” 
decision, therefore, does not lay 
down any ratio indicative of the position 
that in case of such liability which arises 
under the decree on the happening of 
certain events, if anapplication to execute 
that decree is to be filed, Art, 181 of the 
old Act would not govern the period of 
limitation. I need mot dilate further on 
s point, as there are clear decisions 
which support my conclusion. 

18. In Chunilal Motiram v, Shiv- 
ram Naguji Ghule, AIR 1950 Bom 188, 
a Full Bench of the Bombay High Court, 
has in terms observed: 

“Where an instalment decree pros 
vides that on the failure of payment of 
certain instalments the whole amount 
due may be recovered, the decree-holder 


is not entitled to exercise his option to 


recover the whole amount then recover- 
able when the first default has occurred 
more than three years before the filing 
of the execution application. 

“It is no doubt open to a decree~hol 
der to waive the benefit of a default 
clause and although a default may take 
place, he may treat the decree as still a 
decree for ents and he may pur= 
Sue in execution his right to obtain the 
instalments’ as and when they fall due. 
But once the right to enforce the default 
clause accrues to the decree-holder for 
the first time and there is no waiver of 
such right, time begins to run from the 
date of such accrual and would not be 
stopped by reason of subsequent defaults. 
An execution application to enforce the 


default clause filed more than three years 
from the date of such accrual would be 
barred under Article 181.” 


It is thus evident that the Full Bench of 
the Bombay High Court has expressed 
an opinion that the period of limitation 
in such a case would be governed by. 
Article 181 of the old Act. 


19. In Sree Bank Ltd. v. Sarkar 
Dutt Roy and Co. AIR 1966 SC 1953 at 
page 1955, in para. 8, the Supreme Court 
has made the position crystal clear in 
this behalf and settled the conflict pre« 
vailing in several High Courts at rest. 
It is observed therein: 

“First, as to the effect of the default 
clause, no real difficulty arises. It ob- 
viously gave an option to the appellant. 
As was said in Ram Culpo Bhattacharif 
v. Ram Chunder Shome, (1887) ILR 14 
Cal 352 at page 354. “The proviso by 
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which the whole amount of the decree 
becomes due upon default in payment of 
any. one instalment is a proviso which, 
look at it how you will, Is put in for 
the benefit of the creditor, the de- 


cree-holder, and his benefit alone; 
and when a proviso is put into 
a contract or security, and in ‘secu- 


rity’ I include ‘decree’, for the bene- 
ft of one individual party, he can waive 
it, if he thinks fit”. There is not the least 
doubt that the default clause in the case 
in hand: was intended for the benefit of 
the appellant bank; the clause had no 
operation till the appellant bank wanted 
to take advantage of it. The High Court 
took that view and with that I am in 
full agreement. The High Court further 
held that the appellant bank had not 
exercised the option to enforce that 
clause. Bachawat, J. expressly said that 
the appellant ‘in fact has waived the 
benefit of.that option’. The learned Chief 
Justice held in view of the option, that 
‘the starting point of limitation will be 
the dates on which each instalment be- 
came due.’ He could have held this only 
in the view that the option had not been 
exercised. None of the parties appears 
to have contended to the contrary in the 
High Court. This being a question of 
fact, it cannot be raised for the first time 
in this Court. On such a question of 
fact, the High Court’s finding is bind- 
ing on us. Furthermore, undoubtedly, if 
the respondents wished to contend that 
the option had been exercised, it was 
for them to have given evidence of such 
exercise but they did not do so. No such 
evidence has been brought to our notice 
from the records of the case. It has, 
therefore, to be held that the right to 
apply for execution in respect of the 
instalments under the decree arose on 
ie dates on which they respectively fell 
ue.” i 

20. The decision of a Division 
Bench of Kerala High Court in State of 
Kerala v. Kesavan Govindan Potti AIR 
1966 Ker 104, is very instructive on this 
very point. It is observed therein: 

“Article 182 is not exhaustive of ap- 
plications for execution of decrees. 
Where a decree is not immediately ex- 
ecutable, and the right to apply for ex- 
ecution depends on the expiry of any 
period fixed in the decree or provided 
for in any statute Article 182 (1) does 
not apply and the execution is governed 
by the residuary Article 181. AIR 1921 
PC 31 and AIR 1925 Mad 981. relied on.” 

21. In Maharaja of Darbhanga v. 
Homeshvar Singh, 48 Ind App 17 = 
AIR 1921 PC 31 the Privy Council bas 
also observed: 

“Article 182 of Schedule I of the 
Indian Limitation Act, 1908, which limits 
the time within which a decree can be 
executed, applies only if the decree is 
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in such a form as to render it capable in 
the circumstances of being enforced. 

In 1906 a decree was made which did 
not provide that the judgment-debtor 
should be personally Hable, but was con= 
fined to ordering that the decretal sum 
should be realized by the sale of the pro- 
perty of his deceased brother in his pos« 
session. The judgment-debtor did nof 
obtain possession of the property in ques- 
tion until 1914, after a decision of the 
Privy Council in his favour; he had in 
1908 obtained a decree for its possession 
from a Subordinate Judge, but that de=- 
cree had been stayed and afterwards sef 
aside by the High Court In December, 
1914, application was made to execute 
the decree of 1906: . 

“It was held, that execution of the 
decree was not barred, (1) since until 
1914 it was not capable of execution, and 
Article 182 consequently did not apply; 
and (2) since an application to enforce 
it was necessary, and under Article 181 
that application could be made within 
three years of the time when the right 
to apply first accrued, which was in 1914.” 


22. In Maung Sin v. Ma Tok, 54 
Ind App 272 = (AIR 1927 PC 146) the 
Privy Council had a similar question to 
decide. It is observed: 


“In 1916 the respondent obtained 
against the appellant. her husband, a de- 
cree in the terms of an award. The de- 
cree provided that certain properties were 
to remain in the possession of the defen- 
dant. ‘who will pay to the plaintiff an- 
nually the sum of Rs. 2,000/~ in the 
month of Kason, on default of payment 
of the same (Rs. 2,000/- annually) the 
said properties will be made over to the ` 
plaintiff.’ The payments for 1923 and 
1924 not having been made, the respon- 
dent applied in 1924 to execute the de- 
cree in respect of them, also by delivery 
of possession of the properties on the 
defaults so made. There was no certifi- 
cation under Order 21, Rule 2, of any 
payments for the years before 1923. 

By the Indian Limitation Act, 1908, 
Sch, I, Art. 182, the period of limitation 
for executing a decree is three years 
from the date of the decree, but, by 
clause 7, where any payment is directed 
to be made at a certain date, from that 
date. By Article 181 the period for any 
application not otherwise provided for is 
three years from the date when the right 
ta apply accrues: 

It was held, that the application was 
not barred as to the payments for 1923 
and 1924 having regard to clause 7 of 
Article 182; nor as to delivery of pos- 


session, since upon the true construction 
of the decree the right to possession arose 
on a default in making any annual pay~ 


ment.” 
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23. In Yeshwant Deorao v. Wal- 


chand Ramchand, AIR 1951 SC 16, the - 


Supreme Court has observed: 

“Where a decree provides that the 

decree-holder should pay the deficit 
Court-fee on the decretal amount before 
its execution the decree is not a condi- 
tional one in the sense that some extrane- 
ous event is to happen on the fulfilment 
of which alone it can be executed. The 
payment of Court-fees on the amount 
found due is entirely in the power 
of the decree-holder and there is 
nothing to prevent him from paying it 
then and there. Thus it is a decree 
capable of execution from the very date 
it is passed.” 
In the instant case, that is not the posi- 
tion. Decretal part with which we are 
concerned was not immediately capable 
of execution. The liability of the ap- 
pellant arose only when the events speci- 
fied therein took place. : 

24. In Yerramilli Satyanandan v. 
Yerramilli Rudra Raju, AIR 1963 Andh 
Pna 49, a Division Bench of the Andhra 
Pradesh High Court has also taken a 
similar view observing: 

“The petition was not barred since 
it was only after ascertainment of the 
outstandings that the decree was in a 
form capable of being executed. AIR 
1921 PC 31, Relied on; 1954-1 Mad LJ 
462 and AIR 1917 PC 85, distinguished.” 


25. Mr. Zayeri relied upon the 
decision of the Privy Council in Nagen- 
dra Nath Dey v. Suresh Chandra Dey, 
59 Ind App 283 = (AIR 1932 PC 165). 
It'is observed therein: 

“By Article 182 (2) of Sch, I of the 
Indian Limitation Act, 1908, the three 
years period of limitation thereby pres- 
cribed for an application for the execu- 
tion of a decree or order, ‘where there 
has been an appeal,’ is to run from the 
date of the final decree or order of the 
appellate Court, 


It was held that any application by 
a party to an appellate Court to set aside 
or revise a decree or order of a Court 
subordinate thereto is an ‘appeal’ within 
the meaning of the above provision, even 
though (a) it is irregular or incompetent, 
or (b) the persons affected by the appli- 
cation to execute were.not parties, or (e) 
it did not imperil the whole decree or 
order.” 

In the instant case, we are not concern- 
ed with any such position, 

26. Mr. Zaveri has not been able 
to point out any decision in support of 
his argument that as some parts of the 
decree were enforceable earlier, and more 
than three years having been passed 
therefrom, this part of the decree which 
is separable also becomes time-barred, 
even though this execution application 
has been filed within three years when 
this part of the decree became enforce- 
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able. I, therefore, reject that submis< 
sion made by Mr. Zaveri. I am of the 


opinion that the Executing Court has 
rightly negatived the contention raised 
by the appellant that the execution of 
the decree is barred by limitation. As 
said earlier by me, Article 136 of the 
new Act makes the position crystal clear. 
Period of limitation commences when the 
decree becomes enforceable. In the in- 
stant case, this part of the decree which 
is sought to be executed, became en~ 
forceable only on the happening of the 
events specified in the decree, viz celeb- 
ration of the marriage of the son or 
daughter of respondent No. 1. 

27. Submission No, 2 of Mr. Zaveri 
is whether the failure to observe the 
Vahevar militates against the execution. 
Mr. Zaveri developed this argument by. 
urging that this obligation undertaken by 
the appellant as the elder brother of res- 
pondent No. 1, was not any legal obligation. 
Under Hindu Law, he was not bound to 
pay any such sums on the occasion of the 
marriage of his brother’s son or daughter. 
In the decree itself, it was made clear 
that he agreed to pay these sums at the 
instance of the panchas, as an elder bro- 
ther. Without there being any legal ob- 
ligation to pay any such sums. he had 
agreed to pay such sums on the first and 
second occasion of the marriage of the 
son or daughter of respondent No. 1 (at 
respondent No. 1’s place). It is the ap- 
pellant’s version that he had not received 
any invitation on such occasions of mar- 
riages. He has stated in his evidence 
that even though his children were stay~ 
ing opposite to the door of respondent 
No. 1’s house, they were not invited. It 
was submitted by Mr. Zaveri that it was 
only if such invitation was received on 
the marriage occasions, the appellant had 
to pay such sums, being the elder bro- 
ther of respondent No, 1, on those mar- 
riage occasions. i 

28. In my opinion, this argument 
is not well founded, There is no such 
condition imposed in clause 6 of the de- 
cree. Obligation undertaken is not con~ 
ditional. It is an absolute obligation 
undertaken to pay these sums on the 
aforesaid marriage occasions. It is no. 
doubt, true, that it ig made clear in this 
clause 6 that he had agreed to perform 
these obligations as an elder brother at 
the instance of panchas. It is in terms 
stated therein that in case these pay- 
ments are not made on these marriage 


occasions, respondent No. 1 will be 
entitled to recover it from other pro~ 
perties of the appellant as well as 


the suit properties allotted to his share. 
Non-sending of the invitation. even if it 
is true, would not, therefore, militate 
against the execution. i 

29. Submission No. 3 made by 
Mr, Zaveri is that the decree is not ex~ 
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ecutable as it is vague and uncertain. It 
is submitted by him that the date of the 
events was uncertain, Son or daughter 
of respondent No. 1 may marry or may 
not marry. It was uncertain as to when 
the first occasion of marriage would take 
place and when the second occasion of 
marriage would take place, It was, 
therefore, submitted by him that the de= 
cree is vague and uncertain. This sub= 
mission made by Mr. Zaveri is devoid of 
any merits. Liability arises only when 
the specified events take place. When 
such marriages took place, liability was 
contemplated to arise. Amount was de= 
finite. Such amounts were agreed to be 
paid on: such marriage occasions and if 
mot paid, right was given to respondent 
No, 1 to recover them, as said earlier. I, 
therefore, reject tbis contention urged by 
Mr. Zaverl, : 


- 30. Submission No, 4 was that 
respondent No. l’s failure to comply 
with the reciprocal promises, will be a 
‘bar to execution. It was his contention 
that the appellant hag raised a conten~ 
tion that some part which respondent 
No, 1, under different clauses, was re- 
quired to perform, was not performed. 
This decree was a consent decree and 
not a decree-in-invitum. For each and 
every promise, there was. consideration. 
If respondent No. 1 had not performed 
some part of his promise, this decree 
becomes inexecutable. This argument of 
Mr. Zaveri also, in my opinion, is based 
on the assumption that there are mutual 
and inter-dependent obligations as stated 
by him. I have already referred to the 
decree in its entirety. It is difficult to 
. accept his argument that there are any 
such inter-dependent obligations. As 
stated in Clause 6, there is absolute 
obligation undertaken by the appellant. 
It is nowhere stated therein that, that 


obligation will arise-in case respondent - Mr 


No. 1 performs.other parts of the obli- 
gation undertaken by him. in the clauses 
that precede or that follow. Even if we 
refer by way of illustration to clause 5, 
whereunder. respondent No.1 had under- 
taken to pay Rs. 250/- to the appellant, 
it was clearly stipulated that the amount 


` wag to be paid by him to the appellant 


within one month. For every obligation 
undertaken in the decree, the mode for 
enforcing the obligation or as to when 
such . obligation becomes liable to be en- 
forced, has been stated therein. In para~ 
graph 7 also, clear stipulation is made 
that defendant No, 1 hag to pay Rs. 3,001 
to the plaintiff-appellant within six 
months from the date of the compromise, 
n ei case it is not'so paid, it could be 


realised by sale of survey No. 91 as well 
as from the guarantors, 
3i. Mr. Zaveri invited my atten- 


tion to the decision of a single Judge of the 


Chaturbhaf v, Mohanbhaf (Sheth J} 


A. L E. 
Allahabad High Court in Lakshmi Prasad 


v. Gopi Prasad, AIR 1964 All 526. It is 
observed : 


“A compromise is andinasliy intended 
to be a final settlement of a dispute and 
the Court should avoid an interpretation 
of its obscure part which is inconsistent 
with the intention of the parties to make 
a full and final settlement of their dis- 
pute and/or which contains the seeds of 


. future discord and litigation. If the 


terms of the settlement of a dispute over 
the partition of undivided property are 
that the house in possession of each party 
Shall be transferred to the other, the only 
reasonable interpretation consistent with 
equity and common sense is that the 
rights and obligation under the compro- 
mise are not only reciprocal but simul~ 
taneous and each party must be ready 
and willing to fulfil its obligation when ` 
seeking to enforce the rights. 
_ In the case before me both common 
sense and the words of the agreemen® 
require that the two obligations must be 
treated as inseparable. and one cannot 


be enforced without the other. The 


agreement contemplates a simultaneous 
exchange of houses. Therefore, if one of 
the parties without lawful excuse refus~ 
ed to perform his part of the agreement, 
he is in breach and must face all the 
inevitable consequences: and if the house 
in possession of one party is destroyed 
by .accident or vis major before posses- 
sion is delivered to the other party, the 
compromise becomes void.” 


In the instant case, we-are not faced with: 
any such position. The provision with 
which we are concerned, is an. indepen- 
dent provision. It is quite separable. 
The other two decisions relied upon by. 
Mr, Zaveri have no application. It is, 
therefore, not necessary to refer’ them. 
I, therefore, reject this argument of 
Zaveri. 

_ 32. Coming next 
mission, viz. this disputed clause 6 be~ 
ing outside the subject-matter of the 
partition suit, can be enforced by filing 
a suit on the basis of the agreement and 
not by execution of the ..decree. This 
argument of his is also, in my opinion; 
not well founded. In support of hi 
argument, Mr. Zaveri relied upon the 
decision of a Division Bench of the Cal-' 
cutta High Court in Trilok Chand Kapur 
vV. Dayaram Gupta, AIR 1967 Cal 541. 
It is observed therein: 


“Consent decree must be confined to 
matters which relate to suit. It must not 
travel beyond that though compromise 
petition may deal with matters extrane« 
ous to suits on which parties may agree, 
Terms of the compromise not relating to 
suit cannot be incorporated in operative 
part of decree and cannot be enforced in 
execution.” 


to his last sub~ 
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Tt is further observed in para 10. at Court 


page 545: p 
f ae u... If a contract embodied in 
fhe compromise petition, does not relate 
fo the suit, then such a contract does 
not become executable as a decree. mere- 
fy because of its fortuitous embodiment 
in the inoperative (really operative). part 
of the decree. The person against whom 
such a contract is sought to be enforced, 
by process of execution, may justly ob- 
ect to the execution and. try to stop 
such abuse of the process of the Court. 
On the merits,- however, their Lordships 
held that the compromise related to the 
suit and allowed the execution to pro~ 


reed.” 

33. Learned Author Mulla, in his 
book, “Code of Civil Procedure”. 13th 
Edition, Volume H, at page 1304, under 
Note No. 17 to Order 23, Rule 3, under 
the caption, “Next, where a consent de- 
cree embraces matters that do not re- 
late to the suit”, hag commented: 

‘Where a decree passed on a com- 
promise includes terms that relate to the 
suit, all the terms may be enforced in 
execution of the decree. . But where it 
contains terms that do not relate to the 
suit, there is a conflict of opinion whe~ 
ther those terms can be enforced in ex- 
ecution. According to the Allahabad and 
(Madras decisions, such terms can be en- 
forced in execution of the decree, It is 
not open to the party against whom the 
decree is sought to be executed to object 
to the decree on the ground that it con- 
tains matters foreign to the suit. Such 
an objection, it hag been said by the 
Madras High Court. must be taken by 
way of appeal from the decree and now 
by way of appeal under Order 43, Rule 2, 
from the order recording the compromise, 
and it cannot be taken in execution of 
the decree. The High Courts of Andhra 
Pradesh, Madhya Pradesh, Patna, Punjab 
and Rajasthan have also taken the same 
wiew. On the other hand. the High Court 
of Calcutta has said that such tering can- 
not enfo; in execution of the decree, 
but they may be enforced as a contract 
by a separate suit.” 

Tt thus appears that only the Calcutta High 
Court has taken a different view. Mr. Zaveri 
contended before me that the Bombay High 
Court has en a similar view. He invited 
my attention to two decisions of the Bom- 
bay High: Court’in support of his submis- 
gion. One was the decision in Vishnu Sita- 
ram Auchat v. Ramchandra Govind Joshi, 
ri 1982 Bom 488. It is observed there- 


“Under !Order 28, Rule 8, the Court 
has a duty and not a discretion to record a 
compromise subject possibly to an 
inherent power of refusal where a su 
tal injustice would be worked. en the 
pompromise is plainly outside the suit the 
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. Property which is never in 


expr 
-the suit” is a very 


[Prs. 32-84] Guj. 225 


may refuse to incorporate it in a 
decree; but when it is consideration of the 
compromise and therefore intimately con- 
nected with it, the words “relates to the 

it” are wide enough to embrace such a 
term of compromise, as for instance, the 
consideration of the compromise, even 
though the consideration may be entirely 
outside the scope of the suit and relate to 
estion in the 
suit itself. .The Rroper and effectual method 
of carrying out terms of the compromise 
of O. 23, R. 8, is for the decree to recite 
the whole of the a; ent and then to con- 
clude with an order relative to that part 
that is the subject-matter of the suit or to 
introduce the ent in a schedule to 
the decree but the operation of the decree 
should be confined to the subject-matter of 


the suit. The operative part of the decree 
so confined to subject-matter of the suit 
can be enforced as between the parties to 


the suit under Section 47. Any agreement 
as to matters extraneous to the suit can be 
enforced in a separate suit.” 

This decision does not lay down any ratio 
that Executing Court can behind the 
decree and see by itself whether there is 
any matter extraneous to the suit which 
has been referred to in the compromise and 
incorporated in the operative part of the 
decree and if so, it could to execute 
that part of the decree, 


84. Another decision relied upon by 
Mr. Zaveri was the decision of a Single 
udge of the Bombay High Court in Nana- 
al Bhogilal v. Am So ATR 1951 
Bom 426. Therein also, no such ratio has 
been laid down. It is stated therein also: 
ession “so far as it relates to 
wide expression and may 
include something which was extraneous to 
the suit and which was never in question 
in the suit itself.” 

It is also observed therein: : 

“An executing Court cannot estion 
the validity, legality or correctness of a dec- 
ree. Its duty is to execute the decree except 
where it is shown that the Court passing a 
decree had no inherent jurisdiction to pass 


In the instant case, even if it is assumed that 
this part of the decree was extraneous to 


ther on point as a Division Bench of 
this Court in an pened decision, in 
Second A No, 1087 of 1965, ete, de- 


cided on 1-11-1970 (Guj) has made the 
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POVE fat, observations after re- In the instant case, it is not suggested that 
ferrin. Rule 3 of the Civil there was no competence of De sourt oyen 
Poceiro Godo, which are’ material for our the subject-matter covered- by this Cl. (6). 
purposes: ae even assuming for the sake if argument 


“The expression ‘so far as it relates to 
the sult? has been given a wide interpreta- 
tion as so to include matters which form 
`a consideration and are thereby intimately 
ted with the subject-matter and the 


Court need not confine operative part of the. 


: aeres oniy ty whet, da: seen y epee ie 
subject-matter of the suit as seen from 

frame of the suit or the reliefs d 

ee even if the trial Court wrongly in- 

in the consent even 4 

ica ach id sak relate to the suit, the 

question would arise whether such an error 


was only one in the exercise of the jurisdio- 
tion or one which would imake the decree 
‘a pets in the true sense, As for the latter 

errors it was pointed out at page 
444 that if the Court recording compromise 
had no jurisdiction for ee poEne any 


decree would be ultra vires and, therefo 
void and a nullity, because the Court w 


Jack inherent ten to entertain the 

compromise. it was held that 
sich an costo of refaro y in the context 
of a consent oe mi 23, Rule 3 


could be urged even bef 
Court if the tral € 


nite furladletion and it had 
ction. over the subject-matter on 
fates shoei {pase A coment doce 
the suit as instituted was inhe- 
rently ing Incompetent It was, therefore, held 
taat y Court in this connection must ap- 
problem on the settled princ} 
oe as indicated in Hiralal Patni’s case, 
1962 SC 199 @ keeping ‘In mind those 
which technical nature 
On tik ee he eae ee ee 
substantial objection on the score of the 
competence of the Court which could not be 
waived and which struck at the very autho- 
_ rity of the Court to pass, any such consent 
decree or any decree on ‘merits as well, It 
is only when the Gourt t lacked such inherent 
competence over the subject-matter or the 
partis that the decree would be nullity and 
e question could be urged even before en 
executing Court. If, however, the Court 
not Jack such inherent yake or "ae 
diction to- record a compromise and -the 
error which it had committed was one in 
incorporating the entire compromise in the 
operative decree or such = error which 
was merely an illegality, the error would 
be one in the exercise of jurisdiction. such 
an objection would be one which could be 
waived and so if no ap or revision or 
writ proceeding was fil a would not be 
open 6 executing Court, any event, 
to go into any such objection.” 


eae E aoe a ees 
of. inherent jurisdiction so that thé 


ty, Apart 
from in my opinion, this assumption 
that this not fe roleto to pie subject-matter . 
of the suit, is without any basis. As said 
oe this phrase has got‘a wide Peg 


such a partiti es 
gr AN ee T 


mardage expenses oa a ha ae 
coparcener ri Ə co 
fature. It can, Meia 4 be Paid that 
this did not to the i le 
fho Bi. L therefore, reject this submission 
o. 





The result- is that all the sub- 
ona id be ae Zaveri, fail, ` 
e oo ee 


ieee es 

fe Titerion ‘stay anted in vil 
Applic re is vacated. . 
. peta) : 
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Hone mn aia -> Babay 
Hotel and pg Howse ambay Meats 
Act (57 of 1047), See ec. 29 (3) — An inter- 
locutory order refusing to delete an issug 
raised in a suit governed by the provisions 
of the Act does not attract revisional juris. 
diction of District Court under Section 29, 

Purely ural orders which do nol 
affect the su tive rights of a under 
the Bombay Rent Act or the Rules 
thereunder or the subject-matter of. which 
is not alata by the Bombay - Rent: Act 
oe Tie der are not 

which attract the revisional 
tion traem, the District Court under Section 29 
of the Act, (Para 8J 
panty portions approval for reer 
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1972 
Cases Referred: Chronological Paras 
{1967) 8 Guj LR 772 = ILR (1967) 
Guj 894, Panchal Keshavlal Somnath 
v. Chinubhai Jagjivandas 

Y. S. Mankad, for Petitioner; Suresh 
M. Shah, for Respondent No. 3. 

ORDER:— This Civil Revision Appli- 
Gation raises a question of jurisdiction of the 
District Court to entertain Revision Appli- 
cations against interlocutory orders made in 
suits governed by Section 28 of the Bombay 
Rent Act 

2. The material facts of the case 
äre as under. 
The plaintifs have filed Civil Suit 
No. 245 of 1967 in the Civil Court at Bhuj 
for recovery of possession of the suit 
premises. It is not in dispute before me 
that the subject matter of the suit is govern- 
ed by Section 28 of the Bombay Rent Act. 
The grounds on which the plaintiffs seek 
decree for possession are: (F) unlawful 
sub-letting of the suit premises by the 
defendant No. 1 to the defendant No. 2 
and (2) the irregularity in payment of rent 
and: consequent breach of a term of 
tenancy, course of the 
an application for 
was made and it was 


first instance written statement to the plaint. 
It did not contain any plea for fixing stan- 
dard rent of the suit premises. Later on, in 
answer to the amended plaint they filed a 
further written statement wherein they rais- 
ed the plea that standard rent of the suit 
premises be fixed. Pursuant to that plea hav- 
ing been taken by the defendants the learn- 
ed Trial Judge raised issue No. 10A on the 
point, The plaintiffs thereafter made apr 
cation Ex. 86 for deletion of issue No. 10A. 
That application was rejected. The plaintiffs, 
therefore, filed a revision application before 
the District Court at Bhuj challenging the 
said order made by the learned Tri ades, 
The learned District Judge allow t 
revision application and set aside the order 
made by the learned. Trial Judge and direct- 
ed that issue No. 10A be deleted. 

3. It is that order made by the 
learned District Judge which is challenged 
pae me in this Civil Revision Applica- 
on. 


4, The question which has been 


canvassed before me by Mr. Mankad relates l 


to the jurisdiction of the District Court to 
entertain a revision application of this 
under Section 29 (8)-of the Bomba 
‘Act, He has raised 
lowing terms:—~ 
“Whether a revision application Hes to 
the District Court against an order refusing 
to delete an issue raised in a suit which is 


governed by the Bombay Rent Act. 


Ə 
Rent 
question in the fol- 
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This very question was raised before the 
learned District Judge and he has answered 
it in the affirmative for the reasons stated 
in his judgment, 

o o (3 +” 
Section 81 of the Bombay Reat Act pro- 
vides as follows: 


“The courts specified in Sections 28 and 
29 shall allow the prescribed procedure in 
nyme and hearing suits, proceedings, ap- 
plications and appel and in executing 
orders made by them.” 
All that Section 81 of the Bombay Rent Act 
does is to render applicable the prescribed 
procedure to actions the subject-matter of 
which is apna by the Bombay Rent Act. 
The word “prescribe” has been defined by ` 
Section 5 (9) so as to mean “prescribe by 
rules”. Section 49 (2) (iii) empowers the 
State Government to make rules for the pur- 
ose of regulating the procedure to be fol- 
owed in trying or hearing suits, proceed- 
ings Kncluding, proceedings for execution of 
decrees and ess warrants), applications, 
gree and execution of orders. Manae to 
e Bombay Rent Rules framed by the State 
Government undér the Bombay Rent Act, I 
find different sets of procedure having been 
laid down for three different kinds of 
Courts. One set of procedure has been Jaid 
down in Chapter for being followed by 
the Court of Small Causes at Ahmedabad 
whose constitution is governed by the Pre- 
siden Small Causes Courts Act. The 
second set of procedure has been laid down 
in Chapter IV-A of the Bombay Rent Rules 
for being followed by the Courts of Small 
Causes established under the Provincial 
Small Causes Courts Act, 1887 and by the 
District Courts in appeals from their deci- 
sions. The third set of procedure has been 
laid down in Chapter of the Bombay 
Rent Rules for being followed by the Courts 
of Civil ok be (Junior Division) or (Senior 
Division) and by the District Courts in ap- 
peals from their decisions. So far as the 
present suit is concerned, it is governed by 
the procedure laid down in Chapter V. Rules 
10 to 18 are the only constituent parts of 
Chapter V, They provide for special matters 
which do not appear to be otherwise provid- 
ed for by the Code of Civil Procedure. 
Rule 16 in Chapter VII provides as follows. 


“In deciding any uestion relating to 
procedure not speci provided for by 
the Rules the Court shall, as far as possible, 
be guided by the provisions contained in 
the Code.” 


“Code” means Code of Civil Procedure. It 
is difficult to agree with the tenor of the 
reasoning of the learned District Judge that 

rocedural orders made under the Code 
of Civil Procedure are governed by the pro- 
visions of the Bombay Rent Act and the 
Bombay Rent Rules as if the provisions of 
the Code of Civil Procedure are incorporat- 
ed, by virtue of the said Rule 16, in the 
Bombay Rent Act or the Bombay Rent 


i vie Ben 
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Rules. AJ that Rule 16 provides for is that 

m Se is no specific provision relatin 2 
procedural matter in the Bombay 

res or Rules made thereunder, then tho 

Courts trying such suits shall be guided by 

the provisions of the Code of Civil Proce- 








dure. By virtue of Section'$1 and Rule 16. 


to which the learned Judge has ref 
it is difficult to uphold the finding that 
Proc rocedural orders made under fag Code oi 
ivil Procedure in suits governed by the 
of the Bombay Rent Act paren 
revisable—if they are not otherwise a 
able—by the District Court by virtue’ A 
provisions ‘of Section 29 (8). Section 29 he 
read with Section 31 and Rule 16 does not 
- confer upon the District Court revisi 
furisdiction in matters which are purely 
ural and which do not bear the 
print of the Pisa of the Bombay 
Rent Act. In instant' case, what the 
learned Trial Judge did was to raise an issue 
.relating to standard rent. An attempt was 
made to seek its deletion. Both the raising 
of an issue and its ee a pro- 
e e provisions 
Civil Procedure. ms no 
stretch of imagipation it can be said that 
they bear the imprint of the i 
the Bombay Rent Act or the 
Rules or ey 
Disiet Judge, therefore, had e learn- 
trict Judge, therefore, no juris- 
diction under Section 29 (3) to entertain p 
revision application and a examine 
acaid order made by the learned Trial 
Judge. 


Jagjivandas, pel 8 Guj ‘LR 772. A CDi. 
of this High Court consisting of 
Justice A. R. Bakshi and Mr. Justice 
VR Sih wes cums the question of 
appeslooiity of the caer made 
of Small Canses at Ahmedaba 
application ‘which in its tura was pale for 
setting aside an ex parte decree passed in a 
suit governed by the provisions of the Bom- 
EA Rent Act. The ment which Mr. 
Shah has advanced on the strength of- that 
decision is -that an application for setting 
aside the ex decree was made under 
a 9, R. 13 of the Code of Civil Procedure 
and yet the a appeal from the order made 
therein was held to have been governed by 


v 29 of the Bombay Rent Act. According - 


it was a pure question of procedure 
eh by the Code « of Civil cedure 
and yet it was held in that case that the 
appeal from that order was governed by 
Section 29 of the Bombay Rent: Act. Sec- 
tion 29 of-the Bombay Rent Act provides for 
a and also for the exercise of revi 
sional iction in cases whose subject 
matters fall within the ambit of Section 28 
of the Bombay Rent Act. Jn my opinion, in 


ALB, : 
order to determine whether an interlocutory 
order made in a suit governed by the Bom- 
bay Rent Act is appealable to or revisable 
by the- District Court the test which must 
= a lied is this; What is the subject-mat- 
the Order? In the ae before the 
Division Bench to which I have referred, 
the subir mates of the order was an ex 
the Bombay ama by the provisions ofi 
Bombay Rent Act. If ‘there ig an order 
the subject-matter of which is- governed by 
the provisions of the Bombay Rent Act, then 
certainly an appeal th m or a revision 
application that order will be gov- 
erned by Section 29. However, the second 
test, in my opinion, w which can’ be applied 
is this: Does the order which is sought to 
be appealed from or whose revision is 
sought affect substantive rights of the ag- 


ee it is appeal- 
able or revisable sofia the provisions of 
the said section. If the answer is in the 
neusive, Section 29 will have no applica- 
tion, In the instant case, the subject-matter 
of the order which was impugned before 
the learned District fag, agg not ur any 


substantive rights of 
Rent Act. aserives subject- 


under the Bomba’ 
matter of that was also not’ governed 
aa the provisions of the Bombay Rent Act. 
e subject-matter of that order was whe- 
ther an issue which was raised earlier should 
be deleted or not. It cannot conceivably 
fall under the provisions of the Bombay 
Rent Act. In a matter of this type no sub- 
stantive rights of the parties under the Bom- 
bay Rent- ne are affected. To aye te thig 
stile gmat, may cite a num instan- 
orders which do not affect 
ee a tive rights of a party under the 
Bombay Rent Act or the subject-matter of” 
peas is not governed by the provisions of 
the Bombay Rent Act:— 

(1) An order granting leave to amend 
the plaint or written statement or 
an order refusing leave to amend the 
plaint or written statement in a 
suit the subject-matter of which is 
governed by the Bombay Rent Act. 


2) Da order made for production of 


documents or 


ther a ak in a suit governed 
Bombay Rent Act. 


{4 a order issuing a commission for 

the examination of witnesses or an 

order refusing to. issue such a com- 
mission. 


‘These are some of the orders which m 


be made under the Code of Civil Bieealics 
and the subir oa of which is not gow 
erned by any of the provisions oe the Bom- 
bay Rent Act or the Bo Rent Rules, 
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Such orders do not affect the substantive 
rights of the parties under the Bombay Rent 
Act. On the other hand, there are ers 
which satisfy the aforesaid two tests even 

though they may be made under the Code 
of Civil Procedure, e.g., (1) an order refus- 
ing to set aside an ex parte 
application made for the 
governed by the Bombay Rent A Act Tad 9 
an order refusing to restore a suit to file 
which was earlier dismissed and which was 
governed. the provision of the Bombay 
ent Act. Illustrations can also be cited from 
the interim orders made in execution pro- 
ceedings to show that some of them will 
fall under one coe a and some of them 
will fall under another category. 


6. It is true that Section 29 (9) 
uses the hcg . Orders may 

interim or Orders be such whick 
bear indelible imprint of t e Bombay Rent 
Act or they’ may be such which do not. If 
there is an interim order or an interlocutory 
order which is made in a suit governed by 
the Bombay Rent Act and if it affects the 
substantive rights of a party under the 
Bombay Rent Act, the ect-matter 
of which is “governed by e Bom- 
bay Rent Act, such an order is revisa- 
ble by-the District Court under Sec. 29 (8). 
In my opinion, therefore, parey procedural 
orders which do not affect the substantive 
rights of a party under the Bombay Rent 
Act or the Rules made thereunder or the 
subject-matter of which is not aot DY. overned by 
the Bombay Rent Act or ules made 
thereunder are not the ae which attract 
the revisional jurisdiction of the District 
Court under Section 29 of the Bombay Rent 
a gus order et the Warned District 
udge pass ongs to t category. 
i was, therefore, not revisable by the learn- 
ed District Judge. He Bad no jurisdiction 
to entertain the revision lication and to 
pass any order on madis erein, In that 
view of the matter, the ined order 
made by the leaned District a Bes ge is liable 


to be set 
Revision alowed. 


agara 
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decision under Section 151 simply because 
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that decision is rendered doubtful in view 
of subsequent decision of High Court. 


Brief Note: (A) Where the trial Court 
at an earlier stage in the litigation after 
hearing the parties on the controversy 
whether the out had pecuniary jurisdi 
tion to hear the suit decided on merits by 
an interlocutory order that it had 
niary jurisdiction, the Court, ignoring the 

rovisions of O. 47, R. 1, cannot 
its decision under S. 151 simpl 
that decision has been rend 
an view. e ube ent décision of the 
High Court. AIR SC 941 and AIR 
1964 SC 998 and ATR me All 103 and 
AIR 1959 Bom 466 and AIR 1930 Bom 
817 and AIR 1951 Mad 660, aoe AIR 
1971 SC as and Raa R 85, Mad 
607 (PC) and Bom 485 and AIR 
1949 FC 106 a AIR 1964 SC 1872 and 
AIR 1958 SC 23, Dist. Case law discussed. 
(Paras 14," ai 17, 81 & 88) 

Index Note (B) Cr P. C, (1908), 
S. 115 — The Court's order holding 
that under S. 151, Civil P. C. it can review 
its previous decision that it had pecuniary 
jurisdiction to hear the suit is a “Case decid- 
ed” within S. 115 (Case held Pigs covered by 
8. 115 ay and (c) and was fit for exercising 
revisional jurisdiction). AIR 1968 Guj 236 
and AIR 1969 Guj 218 and AIR 1971 SC- 


from; 
1965 Guj 181 and (1966) 7 Guj LR 840, 
Dist; (1968) 9 Guj LR 900, Ref. 
(Paras 88, 39, 41 & 43) 
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against the order 
Civil Judge, Junior ision, Dho 
- 29th September, 1971, below application 
Ex. 170, in Regular Civil Suit No. 125 of 


2. This revision petition raises many 
interesting questions. 


3. The facts giving rise to this 
revision petition, briefly sta are as 
under: . 


The petitioner filed Givil Suit No. 125 


of 1969 against the defendant (opponent) in 


P. N. Jinabbai v. P. G. Venidas (Sheth JJ 


` that pro 


dated: - 


ALR. 


the Court of the Civil Judge, Junior Divi- 
sion, Dholka. That suit was for obtain ocr 
permanent injunction restrainmg the op 

nent from interfering with possession and 
enjoyment of the 
land situate in 
Dholka, bearin caring 
ing 4 acres nthas. According, to er 
petitioner, that field was agreed to be 
chased by him from nna. Moh hai 
and Laxmiben Mohanlal. : Banakhat 


very 
was handed-over to i and since then, it 
was in hi 

Thereafter, he 


ee 
rty and foe is oo Re had start- 
ed interfering with his possession and en- 
joyment. During the pendency of the suit, 
plaint was amended as the. sale document 


came to be executed in the suit 
land. In that ect, amendment was made 
by adding para 


4, In this suit, opponent raised 
several contentions. Issues were framed at 
Ex. 59 and one of the issues raised, viz.» 
Issue No. 5-A, was, ‘Whether the tral 
Court has p Fou and jurisdiction to try this 
suit’. That issue and other assis which were 
ordered to be heard as i issues, 
were decided Mee the Bak apama present 
Trial Jud . H. Banker. By an order, 
Ex. 75, i e was decided against the 
opponent and the opponent's contention in 
that regarding want of pecuniary 
jurisdiction of the Court was negatived. 

5. S application, Ex. 100 
was given by the petitioner to permit him 
to amend his. written statement. That was 
disallowed 5 the present trial Judge. Evi- 
dence of the ponnonera eleven witnesses 
was EE Es the case was pen 


tion about ction of E 
Court. That RETRA was heard by 

resent Trial J 2 and it was aks a 

order, dated 7-1971. In raile -of that 


order, in this behalf, ate 


“So far PECET No. 1-B is 
PET ar the s dermed. Advocate for the de- 
fendant does not press for the same. That, 
apart from it, at Ex. 75, my learned Pe 
ene has considered the question for 
peomiary r Jordic aad and held against the | 

efendan 


It is ns evident that another effort made 


estion ing pecun jurisdiction of 
e Trial pete bei a Liria There- 
after, as said er then the suit was pend- 
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ing for hearing of evidence that be led by 

the opponent, application, Ex. , was 
iven by the opponent stating therein that 
6 present suit bang a suit for obtainin 

perpetual injunction, it is not capable o 

monetary Saluetien and consequently, it can- 

not be said that the value of the subject- 
matter of the suit exceeds Rs. 10,000/- or 
not, That being the position, such a suit 
could only be heard by the Court of the 

Civil Judge, Senior Division, as the Court of 

Civil Judge, Junior Division, has got limited 

jurisdiction to hear the suit, the valuation 

of the subject-matter of which does not ex- 
ceed Rs. 10,000/-, In the instant case, value 
of the suit property, ie, land itself, is 
shown to be Rs. 10,501/. In para 4, it is 
stated that in Civil Revision voles 

No. 151 of 1968, this Court, by its decision, 

dated 25th January, 1971, has taken a view 

supporting his contention. He has come to 
know about it presently and hence, he has 
roduced the certified copy of it. The Court 

k got inherent power under Section 151 

of the Civil Procedure Code (which will be 

hereinafter referred to as “the Code”) whe- 
ther it has jurisdiction to proceed with the 
suit or not. By the consent of the parties, 
the Court does not get furisdiction. If the 

Court has committed any error, the Court 

has inherent power to review it. It was 

therefore, prayed that the issue be framed 
as stated herein: 

“Whether this Court has jurisdiction to 
entertain and hear this suit as the relief 
claimed is for permanent injunction which is 
incapable of monetary evaluation, If not, 
what is its effect in view of the fudgmen 
of Gujarat High Court, gen in Special 
(ou) Z ppln. No. 151 of 1968 on 25-1-1971 
(Guj). 

This application was hotly opposed by the 
etitioner on the ground that the Trial Court 
ad earlier decided this very question after 

hearing the parties, and consequently, that 

Court had no jurisdiction or power to 

review or revise that decision. Any party 

who is pied by that order, can get it 
reviewed filing a revision petition or by 
taking up this .contention in the appeal 
that may be filed after the entire suit is 
disposed of. In short, the contention raised 
was that the trial Court itself cannot review 
or revise such order in the exercise of its in- 
herent power under S, 151 of the Code. It 
could be reviewed only by the superior 

Court. It was contended that even if it was 

found that the decision was erroneous,- in 

view of exposition of law by the Superior 

Court in a decision given thereafter, it was 

not open to the trial Court to review that 

decision. The learned Trial Judge negatived 
these contentions raised on behalf of the 
pennae and found that what he was 
oing was not really reviewing or revising 
tbe earlier decision. Opponent wanted him 
to approach this subject from a different 
angle and that too, relying upon the deci- 
sion given by this Court, and so, it was open 
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to him to re-examine that question from 
that angle and consequently, he has framed. 
the issue in question. 

6. Being dissatished with that order, 
the petitioner has pre ee the present 
revision petition to this Court. 

7. Important question, therefore, 
that arises for consideration is, whether the 
Trial Court itself has got any such jurisdic- 
tion or power to review or revise its deci- 
sion which was given after hearing the par- 
ties on merits of it, as that decision may 
have been rendered open to doubt in view 
of the decision given by this Court in an- 
other matter. 

8, Before I advert to this import- 
ant point that arises for consideration, J 
first propose to refer to material para 10 of 
the plaint. It is averred therein that for the 
papos of Court’s jurisdiction and Court- 
ees, he values the subject-matter of the suit 
at Rs. 300/- and he affixes the fixed Court- 
fee of Rs. 80/-. It is significant to note that 
in the written statement that came to be 
filed by the opponent, that valuation was 
not challenged. It was not even at that 


ter of such a suit is incapable of mone 
valuation. In short, no call Fe 
to the valuation Paes b 


an order below Ex, 75. Material 
that order reads: 


“This suit is valued for the purpose of 
Court-fees at Rs. 800/- as per para 10 of 
the plaint, Ex. 1. Now it is settled law 
that the valuation for the purpose of Court- 
fees as well as for furisdiction, should be 
the same. Reliance is placed in Section 8 of 
the Suits Valuation Act, and on ILR 45 
Bom 567 = (AIR 1921 Bom 65) (Govinda 
Bai Krishna v. Hanmaya Lingaya Ful- 
mali). Hence, irrespective of the value 
of the suit property the valuation for the 
purpose of the Court-fees as well as for thé 
jurisdiction should be the same. The valus- 
tion for the purpose of the Court-fees as 
well as the jurisdiction is Rs. 300/-. thé 
Court has, therefore, a pecuniary jurisdic- 
tion to yy this suit, The learned Advocate 
for the defendant fairly concedes. Hencėë, 
this Issue No, 5-A is decided in the afir- 
mative.” 

This order is dated 7th November, 1970. ‘Ag 
said earlier, again that question was sought 
to be re-agitated before the Trial Court 
application Ex. 101, and that was not allow- 
ed_to be reagitated by the learned Trial 
Judge in view of the order passed by his 
predecessor below Ex. 75. 

9. Mr. Suresh M. Shah, appearing 
for the opponent, has urged that the Court 
has always inherent power to review, its 


portion o 
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own decision and especially when the Court 
finds that its decision is erroneous in Pisi 
of the subsequent decision of this Court 
brought to its notice: He has further urged 
that this is merely an attempt to review. 
There is no order arr the Trial Court 
e 


The Court has got power to amend the 
issue ‘or frame the itional issues at an 
time before passing a decree..The Tri 


Court has aey added this issue, which 


was accordin Mr. S within the 
competence o ‘the Trial re and this 
Court would not, therefore, be justified in 
interfering with that order in the exercise of 


its revisional jurisdiction under Section 115 
of the Code. It is further contended by him 
that by the impugned order, the suit re- 
garding the claim or a part of it is not dis- 

ed an It is, therefore, submitted that the 
impu ed order -would not be covered by 
the phrase ‘case decided’ and consequently, 
this Court has no furisdiction or power to 
interfere with such order. 


10. Another contention raised bi 
him is that even if it is a “case decid 
none of the clauses, (a), (b) or (c) of Sec- 
tion 115 of the Code, wo attracted. 
According to him, at the, most, it could be 
said that it was a wron bg tag of jurisdic- 
tion. It is submitted him that under 
Order 47, Rule 1 of the Code, the Court 

power to review its own order or deci- 
sion, which within the four corners of 
that rule. Even if it-is found that it will 
not fall within the four corners of it, and 
the Court tries to review an order, it 
would mean that it was a wrong exercise 
of ranr 


11. it is contended by him 
that this Court mae toad refuse to interfere 
with such order, as this Court has got dis- 
cretion to interfere with such order or not, 
the reason pan E being interference 
with such order would not be advancing 
the cause of justice. : 


12. In my opinion, none of the con- 
tentions urged by Mr. Shah can be accept- 
ed as'well founded in view of the position 
obtdining in the present case, which will be 
referred to by me hereafter while dealing 


with these contentions. 


138. I will first deal with the provi- 
sions of Order 14, Rule 5 of the Code. 
Material part of it reads: 

“(1) The Court may at any time be- 
fore passing a decree amend the issues or 
frame additional issues on such terms as it 
thinks fit, and all such amendments or ad- 
ditional issues as may be necessary for de- 
termining the matters in controversy 
pen ae pares anal be so made or fram- 
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ious order. . 


„tion 151 of the Code an 
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In the instant case, grievance is not about 
framing any additional issues or amen 
the issues. The Court has -got always su 
power and that power could be exercised 
at any time before the decree is passed. 


14. The real controversy between 
the parties is whether it is open to the 
Trial Court to review or revise its own 
order as its decision, which was 
hearing the parties, is render 
doubt 2 ia view of the decision 


owers of review, con- 


templated by the ə itself, are limi 
15. Order 47, Rule 1 of the Code 


=(1) Any person considering himself ag- 
‘eved— i 


(a) by a decree or order from which 
pone is allowed, but from which no 
appeal has been preferred, 

(b) by a decree or order from which 
no appeal is allowed, or 

(c) by a decision on a reference from 
of Small Causes. 
and who, from the aie A eed 
important matter or evidence which, after 
the exercise of due diligence, was not with- 
in his knowledge or could not be produced 
by him at the time when the decree was 
passed or order made, or on account of 


some mistake or error a t on the face’ 
_of the record, or for any other sufficient 





reason, desires to obtain a review of the 


decree pers or order made against him, 
may Gout hich pas for a any = judgment to ne 





decree or 
is thus hen that the powers for 
reviewin the circumstances erred to 
in Ord "47, Rule 1 of the are 
limited. Furthermore, Article 124 the 


Limitation Act, 1968, provides a period for 
filing such application which is thirty days 
from the date of the decision or the order 
complained of. Admitedly, ‘no such review 
petition was filed in the instant case within 
the period oo gt ar On the e y 
as said was 
sought to be ea Penis an batons the the pre- 
sent ia ponge and he rightly said that in" 
view of bi Dredecesone order, it was not 
open to him reconsider that question. 

e learned Trial Judge, in, the impugned 
order, observe that the opponent now wants 
him to approach this very question from a 
different angle in view of the decision of 
this Court, and consecueaitly.. it was open 
to him to do it. When the Code itself pro- 
vides for review of such orders, by that 
Court, and lays ‘down the Limitations, the 

estion that arises for consideration is whe- 

er the Court ignoring those provisions, 
can exercise its inherent ers under Sec- 
review or revise 


In my opinion, the| 


such earlier 
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answer should be in the negative, When 
there is a provision in the Code itself that 
such review could be made only if the case 
alls within the four corners of those provi- 
sions, the Court will not be justified in re- 
viewing such order under its inherent juris- 
diction. In my opinion, it will not be open 
to the Court to exercise its inherent juris- 
diction under Section 151 of the Code. 


16. In Satyadhyan Ghosal v. Smt 
Deorajin Debi, 1960 SC 941, the 
Supreme Court has observed: 

“The principle of res judicata applies 
also as between two stages in tho same 
litigation to this extent that a Court, whe- 
ther the trial Court or a higher Court hav- 
ing at an earlier stage decided a matter in 
one way will not allow the parties to re- 
agitate the matter again at a subsequent 
stage of the same proceedings.” 


17. In Arjun Singh v. 
Kumar, AIR 1964 SC 
Court has observed: 


EEEE Where the principle of res 
fudicata is invoked in the case of the dif- 
erent stages of proceedings in the same 
suit, the nature of the proceedings, the 
scope of the enquiry which the adjectival 
law provides for the decision being reached, 
as well as the specific provisions made on 
matters touching such decision are some of 
the material and relevant factors to be con- 
sidered before the principle is held appli- 
cable. AIR 1960 SC 941, relied on.” 
it is further observed therein: 


_ _“Interlocutory orders are of various 
kinds; some like orders of stay, injunction 
or receiver are designed to preserve the sta- 
tus quo pending the litigation and to ensure 
that the parties wight not be prejudiced by 
the normal delay which the proceedings be- 
fore the Court usually take. They do not, 
in that sense, decide in any manner the 
merits of the controversy in issue in the 
suit and do not, of course, put an end to 
it even in part. Such orders are certainly 
capable of being altered or varied by subse- 
uent applications for the same relief, 
tioagh normally only on proof of new facts 
or new situations whi subsequently 
emerge. As they do not impinge upon the 
Jegal rights of parties to the litigation the 
principle of res judicata does not apply to 
the Endings on which these orders are 
based, though if applications were made for 
relief on the same basis after the same has 
once been disposed of, the Court would bs 
justified in rejecting the same as an abuse 
of the process of Court. There are other 
orders which are also interlocutory, but 
would fall into a different category. The 
difference from the ones just now referred 
to ies in the t they are not 
directed i a the ae quo, a i 

erve the prop pending the 
adjudication bat, aro desi ed Bit saat the 

smoo orderly and expeditious dispo- 
sal of the suit. They are interlocutory in the 


Mohindra 
3, the Supreme 








P. N. Jinabhaf v. P. G. Venidas (Sheth J.) 


[Prs. 15-19] Guj. 238 


not decide any matters 


sense that they do 
i in the suit, nor put an end 


in issue arising in 
to the litigation.” 
In the instant case, there was a controve 
between the parties, whether the Tal 
Court had pecuniary jurisdiction to hear the 
present suit. The Court decided that con- 
troversy between the parties. No doubt, the 
order passed is an interlocutory order as 
the suit claim ar e pon o the suit has not 
come to be disposed of. But the controversy 
in this behalf between the parties has been 
decided on merits. It being an interlocutory 
order of that category, in view of the deci- 
sion of the Supreme Court, in my opinion, 
the Trial Couri cannot review it, simply be- 
cause that decision of his has been ren- 
dered open to doubt, in view of the deci- 
sion of this Court. 





18. In Kalika Prasad v. Additional 
Commissioner, A Division, AIR 1956 All 
108, Mehrotra, J., has observed: 


“There is no inherent power given to 
the Courts to reconsider their order once 
passed, unless the power of review is grant- 
ed expressly under the provisions of the sta- 
tute. The Statute which confers a right to 
review itself indicates the limitation under 
which that power is to be exercised. But 
in the absence of any such power the 
Court cannot review its order on the mere 
pound that at a later stage it considers 

its previous order was wrong.” 

19. In S. P. Awate v. C. P. Fernan- 
des, ILR (1959) Bom 334=(AIR 1959 Bom 
466) Chagla, C. J., at pages 887 and 338, 
has e the following pertinent observa- 
tions: 

“Mr. Singhvi wanted to argue; and in 
fairness to him I want to incorporate the 
argument in this judgment, that after the 
Constitution the Court must consider the 
conflict between the Payment of Wages 
Act and the rules embodied in the Railway 
Code and the Court should take the view 
that the Payment of Wages Act constitutes 
social legislation and that legislation must 
prevail even over a ee legislation deal- 
ing with a special of citizens. There 
may be force in Mr. Singhvi’s argument. 
It may be that we were wrong in the view 
that we took that we must determine the 
wages to which the railway servant was 
entitled according to the rules in the Rail- 
way Code and not according to the provi- 
sions of the Payment of Wages Act. But 

is a criticism which should be ad- 
vanced not before this Court on a review 
application but before a ng Court in 
appeal. It is always wrong for any Judge 
to assume infallibility for his i paame and 
every Judge must be prepared to consider 
that his judgment is erroneous. is is 
exactly iy higher Courts of Appeal exist 
in a country, and it may be that possibly 
or rather probably, if the matter had gone 
to the Supreme Court, that Court would 
have taken a different view with regard to 
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the law than the one we laid down in the 
decision just referred to. As I said be- 
fore, it zan be wrong on my pat what- 
ever view I might take as to the merits 
of Mr. Singhvi’s ae to extend the 
iA ia of this on a review ap- 
plication. Questions of jurisdiction must 
not be determined from thé point of view 
of the merits. of the particular case which 
is being argued before a Court. Whether 
a Court has or has not jurisdiction does 


not depend upon how strong or how meri- 
torious the case of a party is, and how- 
ever meritorious the case of Mr. Singhvis 
client may be, this Court is helpless and 
unable to. give him relief because in my 
opinion the points that Mr. Singhvi wishes 
to urge are points which cannot be urged 
on a review application.” 

20. A Division Bench of the Bom- 
bay High Court a hse ea Mansukh- 
bhai Gandhi v. eA Mancini 
AIR 1980 Bom sit pads observed 

“A Court hearing an application for 
review has no jurisdiction to order a re- 
view because it-is of opinion that a diffe- 
rent conclusion of law should have been 
arrived at; ATR 1922 PC 112, Relied on.” 








i 21. In S. O. Krishna Ai v. S. 
V. Narayanan, ATR 1951 Mad Bala- 
krishna Ayyar, J. has observed: 
“What the learned Judge has really 
ag is to write a secon sudgment revers- 
his first because on ent 
further Consideration he thought that 


fie ve view a pad ag? 
Order “47 olen is tend 


taken was cae 
e for whi 


22. Learned Author Mulla, in his 
book, “Code of Civil Procedure”, 13th Edi- 
tion, Volume II, at pages 1667 and 1668, 
has considered this topic under the caption 
T to review — scope’. It is stat- 


“A Court or tribunal has no inherent 
jurisdiction to review its' decision duly pro- 
Ko Tt can do so only if it is autho- 

py TaN statute. The High Court of Ala- 
peod held dissenting from this view 
that a Court can review its decision under 
Section 151. A Court oan review its 
penent on the an merely because ít 
come to'a different: conclusion on fur- 
ther argument and further. consideration. 
There is no Rawen, in the High Court to 
review an order dismissing an application 
for leave to ap to the Supreme Court 
for failure to deposit printing charges. It 
has been held that a Court can order re- 
view only on the „application of a party 
and not suo motu.” 
It is significant to note that at 


am not considering the powers o 
of the T of plenary jurisdiction, 


23. Shah has laid considerable 
emphasis on ne doien of the Supreme 
Court in Mathura Prasad Bajoo Jaiswal yv: 


resent I 
review 


- P. N. Jinabhai v. P. G. Venidas (Sheth J.) 


a substantially depend; and to 


ALR 


Dossibai N. Be ede poe { a) A caer 

618 = (AiR 1 

of his arguments. S Lo i 
oin 


(as he then was), has A p the P 
gth and has observed at page 


“But the doctrine of res judicata bs- 
longs to the domain of procedure: it can- 
be exalted to the status of a legisla- 
tive direction between the ies so as to 
determine the question ting .to the 
interpretation of enactment affecting - the 

iction of a Court finally between 

mira questi ip no question of fact or 
of law and: fact and relat- 
i between the 


res Flats in a subsequent v lor 
between the same parties, if the cause 

action of the subsequent proceeding be the 
same as in the previous proceeding) but but 
not when the cause of action eren! 

nor when the law has since the earlier me 
cision been altered a competent authd- 
rity, nor when the ion ralat to the 
the earlier 


by 
At page 618, in para 9, it is observed: 

“A question of ‘Jurisdiction of thé 
Sge or of procedure, or a pia question 
of law unrelated to the right of ha paries 
a ad e a a 
the subsequent suit. ob- 
served in Tarini Baite harjana 
case, ILR 56 Cal 728 = (AIR 1928 Cal 
TTT) (FB): 


“The object of the doctrine of res judi- 
cata is not to fasten up es special 
rinciples of law as arpha le to “them 
ter se, but to their rights | 
the facts upon which these rights 


ascertainment from becoming nuga- 
= pode precluding the parties m re- 
F recontesting that which has 
=g ally decidet.” 
At. page 619, it is observed: 


“A question relating to the juris 
tion of a Court cannot be deemed to have 
been finally determined b 
decision of the Court. If by an erroneous 
interpretation of the statute the Cour 
holds that-it has no jurisdiction, the ques- 
tion would not, in our fadgment, operate 
as res judicata. Similarly by an erroneous 
decision if the Court assumes jurisdiction 
which it does not possess under the sta- 
tute, the question cannot operate as res 
judicata between the same parties, whether 
the cause of action in the rine aa t- 
gation is the same or otherwis 
It is further observed therein in para I2: 

“In the present case the decision’ of 
the Civil l Inds e, Junior. Division, Boriveli, 
that he had as Y furisdiction to entertain thd 
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application for determination of standard 
rent, is, in view of the judgment of this 
Court, plainly erroneous. See Mrs. Dossi- 
bai N. p Jeejeebhoy v. Khemchand Goru- 
mal, (1962) 3 SCR 928 = (AIR 1966 SC 
11039). If the decision in the previous 
proceeding be regarded as conclusive it 
will assume the status of a special rule of 
law applicable to the parties relating to 
the jurisdiction of the Court in derogation 
of the rule declared by the legislature.” 
Jn the instant case, that is not the position. 
(here is no question of any special law or 
peril rule which would be applicable to 
ə parties on account of such erroneous 
decision regarding jurisdiction. It is open 
to a judicial review at the hands of the 
superior Court. is decision is not 
sought to be used by the petitioner to pre- 
vent any such decision in any other pro- 
ing so as to suggest that any special 
rule in derogation of the general rule is 
to be made applicable to the parties on ac- 
count of the previous decision in a prior 
proceeding. 


: 24. Mr. Shah invited my at 
tention to the decision of the Privy Coun- 
cil in Shamu Patter v. Abdul Kadir Ravu- 
than, (1918) ILR 35 Mad 607 (PC). At 
page 608, the Privy Council has observed: 

“The first portion of Section 149 of 
the Civil Procedure Code (Act XIV of 
1882) leaves it in the discretion of the 
Court to frame such additional issues as it 
thinks fit; whilst the latter part makes it 
imperative on the Judge to frame such 
additional issues as may be necessary to 
determine the controversy between the 

ies. ‘The Subordinate Judge was there- 

ore fully empowered to frame the issue on 
which he decided the case.” 
I have already stated earlier that the real 
controversy between the parties is not re- 
garding ming of additional issues or 
amendment of issues. The controver- 
sy is whether it is open to the Court at a 
subsequent stage of the proceeding to re- 
yiew or revise its own order or decision 
which was passed on merits after hearing 
the parties on account of exposition of law 
by this Court in another matter which may 
raise some doubt as regards the correctness 
or otherwise of that decision. 

25. Mr. Shah also invited my at- 
fention to the decision of a page Judge of 
the Bombay High Court at Nagpur, in 
Vasant Jaiwantrao Mahajan v. ‘ukaram 
Madhaji Patil, ATR 1960 Bom 485. It is 
observed therein: 

“Where a relevant provision of law, 
fn this instance Order 9, Rule 18, Proviso, 
has not been conside at the time of 
passing an order, such an order can be 
reviewed, if necessary, by the Judge who 
ms that order or by his successor: AIR 
949 FC 106, Relied on.” 

The question there was whether an 
er parte passed against several de- 
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fendants in a suit which is of a particular 
nature, can be set aside against all, when. 
the petitioner-defendant is only one who has 
filed such an application to set aside such 
an ex parte decree under Order 9, Rule 18 
of the Code. In that context, these ob- 
servations have been made, 

26. In Hari Shankar v. Anath 
Nath, AIR 1949 FC 108, their Lordships 
have made the position in this behalf quite 
oe At pages 110 and 111, it is ob- 
served: 


“The High Court accepted the appel- 
lants’ contention and reversed the decision 
of the Tribunal and in allowing the appeal, 
it was certainly within its powers to re- 
verse the decree with regard to non-appeal- 
ing Pinpin as well who figured as res- 
pondents in the appeal, if it considered 
such order or decree to be necessary for 
doing complete justice between the parties 
and to avoid inconsistent decisions in the 
same proceeding.” 

It is er observed therein: 


“Mr. Gupta argues that 
power could be exercised by the 
ourt on an application for review, and 
he relies upon the decision of the Privy 
Council in Chhajju Ram v. Neki, 49 Ind 
App 144 = (AIR 1922 PC 112), where it 
was held by Viscount Haldane that the 
expression ‘any other sufficient reason” in 
Order 47, Rule 1, Civil Procedure Code, 
should be interpreted to mean ‘a reason 
sufficient on sc Brumnds at least analogous to 
those specified immediately previously? In 
this case, the Punjab Chief Court had 
granted an application for review on the 
ground that the judgment proceeded on 
an incorrect exposition of law. This, it was 
held, was not a sufficient ground within the 
meaning of Order 47, Rule 1, Civil Proce- 
dure Code, and the Court had no jurisdic- 
tion to order a review because it was of 
opinion that a different conclusion of law 
should have been arrived at.” 


It is significant to note that in para 18, 
after referring to the aforesaid observa- 
tions of the Privy Council, their Lordships 
of ne Federal Court have in terms o 
served: . 


no such 


High 


“That a decision is erroneous in law is 
certainly no ground for ordering review. Jf 
the Court has decided a point and decid- 
ed it erroneously, the error could not be 
one apparent on the face of the record or 
even analogous to it. When, however, 
the Court disposes of a case without ad- 
verting to or applying its mind to a provi- 
sion of law which gives it jurisdiction to 
act in a particular way, that may amount 
to an error analogous to one apparent on 
the face of the record sufficient to brin 
the case within the purview of Order 47, 
Rule 1, Civil Procedure Code.” 

At page 111, in para 20, it is further ob- 
served: : 
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“From such materials as we have got, 
we are bound to say that in fact there was 
an omission on the part of the Court to 
consider the clear provision of Order 41, 
Rule 33, i Procedure Cade; H To 

ginal judgment was ; an su 
_omission, which appears ia ie face of the 
` judgment, would constitute a sufficient 
pod analogous to those mentioned im 

rder 47, Rule J, Civil Procedure Code, 
and the Court was not imcompetent to re- 
consider the matter if it so desired.” 
In the instant case, that is not the posi- 
tion. The impugned order below Ex. 75, 
to which I have referred to in extenso, 
clearly indicates that the Court considered 
the relevant provisions of the Suits Valua- 
Son fet ee also bat soceinn oe the Bom- 

y Hi Court, which according to it, 
were material and relevant and on merits, 
decided this question. These decisions re- 
lied upon by Mr. Shah ‘have, therefore, no 
application. 
17-12-1971. 
Shah also relied upon the 
Jammu’ and Kashmir High 
Court in the Custodian General E. P. v. 
Mohd, Syed Baba, AIR 1970 J and K 168. 
It is observed: - 

“Where a specific provision of law is 
not pointed out to the Court at the time 
of passing of the order such an order suf- 
fers from an error apparent on the of 
the record so as to justify review.” 

28. In Income-tax Officer, . Masuli- 
patnam v. K. Srinivasa Rao, AIR 
Andh Pra 441, relied upon by Mr. 
it is observed: 

“It is thus clear that the provisions of 
Order 47 of the Civil Procedure Code 
would apply to the proceedings under Arti+ 
cle 226 of the Constitution.” 

It is further observed: ` 

` “The learned counsel for the respon- 
dent in the review petition (petitioner in 
the writ petition No. 1126 of 1962) has 
fairly stated that the latter decision of the 
Supreme Court has completely reversed the 
position and that in the light of that deci- 
sion, our decision dated 1-2-1968 became 
erroneous. He has, contended 


however. 
that there is a remedy available to the re- 


venue, by way of a to the Supreme 
Court and that, aes Ge order dated 
1-2-1968 need not be reviewed. But, in 
view of the circumstances stated above and 
also the fact that had the latter decision, 
which was y in force by that time, 
been brought to our notice, our decision 
would have been-one of dismissal of the 
writ petition.” 
In the instant case, the decision has been 
given by this Court subsequent to - the 
earlier decision of the trial Court., 

29. - In atk adage Industries 
Ltd. v. Govt. of An 
1964 SC 1872, the Supreme Court 
observed: 


ra Pradesh, AIR 
has 


ALE 
“There is a distinction which is seal 
though it might not always be capable 
exposition, between a mere erroneous deci- 
sion and a decision which could be 
terised as vitiated by ‘error apparent’. A 
review is by no means an appeal in dis- 
ise whereby an erroneous decision is re- 
eard and corrected, but lies only for 
patent error. Where without any elabo- 
rate argument one could point to the error 
and say here is a substantial point of law 
which stares one in the face, and there 
could be reasonably be no two opinions. 
entertained about it, a clear case 23 error 
apparent on the face of the record would. 
be made. out.” 
that ig 


In the instant in opinion, 
not the position. Apat Bom that, as said 
earlier, in the instant case, no such review 
perio was filed. Period of limitation for 
i ng review application had already ex- 
pir -This was a case where the oppo- 
nent requested the Court to use its inhe- 
rent powers under Section 151 of the Civil 
Procedure Code. 

80. Mr. Shah invited my attention 
to the decision of a single Judge of the 
Mysore High Court in ETAD v. Khan- 
daba Balaba Misal, AIR 1961 Mys 101, 
It is observed: 

“A subsequent order reconsidering & 
previous order and allowing the plaintiff 
to produce . in documents on an appli- 
cation made by him under Order 13, Rule ` 
2 and Section 151 is not without the juris- 
diction of the Judge even though the pre- 
vious order been by his prede- 
cessor-in-title. A ious order which re- 
lates merely to the issue of process for 
summoning witnesses, or for production of 
evidence, not having the effect of a final 
decision, can be reconsidered by the Court. 
Such an order is in the nature of a Cham- 
ber order and the matter is in the discre- 
tion of the Court.” : 


This decision is in respect of an interlocu- 
tory order of the first category of cases 
referred to in the earlier’ Supreme Court 
decision. Such an order can, therefore, be 
revised by the Court in the exercise of its 
inherent jurisdiction, as no rights are de- 
cided thereby. . 

$1. I am, therefore, of the opin- 
ion that the trial Court was not competent 
to review or revise such order passed by 
Section 151 


in the number of decisions referred to by 
me earlier. Party complaining of such an 
order has several seeding open to correct 
the decision, if really the decision is erro- 
neous. One of such .remedies was to file 
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revision jon against that order. Second 
one will to file pe aa aoe writ pro- 
Ts to ae that o ashed. The 
available will be at the time 
of an appeal that be Hed against the final 
of the suit. It is, therefore, evi- 

ages that the rights are still not 
ed. This decision can be reviewed by the 
higher Court in the aforesaid proceeding. 
It will be worthwhile to A understand the 


con of the word isdiction”, In 
Smt. Ujjam Bai v. State Uttar Pradesh, 
AIR 1962 ‘SC 1621, His Lordship S. K. 
Das, J. observes: 

“ Jurisdiction” means authority to de- 
cide. . Whenever a judicial or omaat judi: 
cial tribunal is empowered or required 


enquire into a question of law ape 
the pe, pape of giving a decision on its 
thereon cannot be. impeached col- 
one or on an a] lication 
but are binding until reversed on appeal. 
Where a ques uidicial authority has juris- 
diction to decide a matter, it does not lose 
its jurisdiction o by coming to a wrong con- 


clusion, whether it is wrong in law or in 
fact. The question whether a tribunal has 
urisdiction ds not on the truth or 
ened. oF e facts into which it has to 

or u the pomena of its 
Bindi ese facts, but upon their 


eE. e it is determinable at the. com- 
mencement, not at the conclusion of the 


32.. Mr. Shah invited my oe 
to the decision of the Supreme Court 
Keshardeo Chamria v. 
ria, AIR 1953 SC "38. It is 


erein: 

“(i) In the circumstances of the case 
the order dismissing the execution on part 
satisfaction was bad and the executing 
Court was justified in- correcting the same 
under its inherent powers. 

(ii) the order of restoration of the 
execution case passed under Section 151 by 
the executing Court did not come within 


the purview of Section 47, Civil P. C. 
and as such was not a ble. The pro- 
ceedings that commen with the decree- 


hoidecs. application for restoration of the 
execution and terminated with the order 
of revival could in no sense be said to re- 
late to the determination of 
concerning the 
satisfaction of the decree. 
ings were in their nature collateral to the 
geranio and were independent of it: 


iv, In reversing the order of the exe- 
cuting Court revivin ng the execution, the 
High” Court exercis a jurisdiction not 
conferred on it by Section ig The High 
Court therefore acted in excess of ‘its juris- 
diction when it entertained a revision 
against the order of the executing Court 
and set it aside in exercise of that juris- 
diction and remanded the case for further 
inquiry.” 
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It is not a case where particular order was 

after hearing the parties on merits 
t to be re 
erent powers 


estion was sou 
viewed in the exercise of 


Se 
of the opin 


thi 

jon, aut the learned trial Judge has com-} 
mitted an error in holding that it is open 
to him to allow the parties to re-agitate 
this question and to review or revise 
order passed by the _ predecessor-in-title. 
Such an issue could not have been raised 
as the Court has no such erent power - 
to review or revise the order passed by the 
predecessor-in-title after hearing the par- 
ties on merits, simply because a decision of 
this dee en later on, may raise doubts 
ie correctness of t lection: 
t is to the party complaining o 

i open t get the mistake corrected, if 
there bo any, at the hands of the superior 


After ing on merits, Mr. 
Shah oe raised p objections and 
urged that the ie in l Saretion does not 
amount to a “case decided”, as neither the 


suit nor a part of the suit is disposed of, 
and that being the position, condition pre- 
cedent is not satisfied for the exercise of 
the revisional jurisdiction of is Court 
under Section 115 of the Code. 

35. In support of this argument of 
his, Mr. Shah has invited my attention to 
the decision of a Division Bench of this 
in Shah ere Ishwardas v. 
Shah Bhogilal Nathalal, 8 Guj LR 649 = 
(AIR 1968 Guj 236), Phage: t (as he 
then was), speaking “the JS ioe 

ch, referring A the decision of 
the Privy wdi in Balkrishna Udayar v. 
Vasudev. aoe ec App 261 = (AIR 
1917 PC 71) and th ecision of me 
Supreme Court in S. "S: Khanna v. F. 

hilon, AIR 1964 SC 497, at pages 
and 654, has observed: 

“These observations clearly show that 
a case decided within the meaning of Sec- 
tion seat a ane to an entire suit 
or g but includes an issue or a 
D ae ak SN aad K mona 

ecides an issue or a part of a suit or pro- 
ceeding, it would be a case decided within 
the meaning of Section 115. an order 
decides some right or obligation which is 
in controversy e the parties in the 
a part of the suit or 
proceeding whether it forms the subject- 
matter of a separate issue or not, would 
bė decided and that would be a decision 
of a case as contemplated by Section 118. 
Such an order may decide the right 
obligation expressly in so many terms or “t 
may decide the right or obligation as a 
matter of direct and necessary consequence 
as in the case before the Supreme Court. 
But m either case it would be a case de- 
cided, as the i or B V would be 
determined and e suit or pro- 
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ing relating to the controversy as to’ 


suet Sight or obligation would be decid- 


“Applying this test let us see whether 
the order impugned in the present case can 
be said to 
“meaning of Section 115. Does the order 
decide an issue or a part of the suit by 
determining some right or obligation in con- 
troversy between the parties in the suit? 
The answer must clearly be in the affirma- 
tive. The question whether the document 
` Exhibit 4/1 was a promissory note and, 
therefore, inadmissible in evidence rea- 
son of insufficiency of stamp formed the 
subject-matter of issue No. 3 and the deci- 
sion of this question had a direct bearing 
on the right of the plaintiffs to recover the 
settled amount from the defendants. The 
document Exhibit 4/1 being the foundation 


of the - plain’ claim, the direct and in- 
evitable consequence of- the laintiffs” 
claim must and the order, therefore, 
determined by its direct and immediate 


impact the nent ot the plaintiffs to recover 
the amount claimed by them from the de- 
fendants which right was in controversy 
in the suit.” i 


In the instant case, the predecessor-in-title 
of the learned trial Judge had decided the 
controversy between the parties regarding 

iary jurisdiction of the Court. It was 
held that the trial Court had pecuniary 
Jurisdiction to hear- this suit. That contro- 
versy was a sought to be raised on the 

that the Court had power to review 
or revise such order in the inherent ge 
diction of it under Section 151 of the Code. 
The trial Court is of the opinion that it has 


such power. It has consequently raised 
this issue and wants to det e this ques- 
tion afresh and this question is sought to 


be allowed to be re-agitated. con- 
Se a a eco od If the Court 

timat o t it: has no pecuniary 
jurisdiction, the result would be that that 
suit would be thrown out so far as the 
trial Court is concerned.’ It will have thus 
direct impact on the suit. In my opinion, 
it can be said that the controversy between 
the parties has been decided and it would 
amount to a ‘case decided’. 


F 

36. Mr. Shah invited my attention 
to the decision of a ange <r ge of this 
Court in Jayantilal Jivanlal Mistri v. Rati- 
Tal Jivanlal Mistri, (1968) 9 Guj LR 900. 
J. B. Mehta, J. has observed: 


“When the Court allows a document 
to be admitted in evidence or the Court 
refused to allow it, that does not amount 
to deciding a case, but it amounts to de 
ciding a question regarding the admissibility 
of certain evidence. Therefore, when the 
Court decided questions under the Evidence 
Act, it was not deciding a case and, there- 
fore, its decision could not be the subject- 
matter of revision under Section 115 of the 
Civil Procedure Code. The ion 


a case decided within the’ 


‘cate that a narrow and restric 


A L RB 
“case decided” need not bo a termination 
of the entire case but at least the decision 
must terminate a part of the controversy 
in the sense that it must decide the rights 
and liabilities of the parties, It is only 
such interlocutory orders which terminated 
a part of controversy which could be re- 
vised under Section 115. The other inter- 
locutory orders by which expeditious dis- 
posal of the suit is secured and which are 
merely steps for arriving at the decision on 
the rights and liabilities of the parties 
would not fall within the scope of Section 


In my opinion, the rights or obligations 
could be also proced rights or obliga- 
tions. Jf there is such controversy . and 
decision is given, such decision can amount 
to a ‘case decided’ if its effect is as stated 
by the Division Bench of this Court in the 
decision referred to above. ae 


; I have considered this point at 
considerable length in Chunilal Dahyabhai 
v. Dharamshi Nanji, 10 Guj LR 734. It is 
observed: 

“The word ‘case’ in Section 115 of 
the Civil Procedure Code is a word of 
wide or comprehensive import and clearly 
covers a larger area than would be 
covered by such a word as ‘suit’ or ‘appeal’. 
Inasmuch as Section 115 is merely an em- 
powering section. granting certain. jurisdic- 
tion to the High Court, and as the use or 
exercise of that jurisdiction will, within 
the prescribed limits, ed’ by the 
discretion of the High Court, the section 
ought to receive rather a than a 
narrow interpretation. 


The word ‘controversy’ need not be 
given a restricted meaning ` The. word 
controversy’ is used in the general sense 
and it has FoS to be given a comprehensive 
meaning ess there is roning to indi- 

meaning 
was intended. 
It was held that, in the instant case, the 
suit was for -rendition of accounts in rela- 
tion to the acts done by the petitioner in 
his capacity as a power of attorney holder 
of the opponents and for recovering 
sum that may be found due on taking ac- 
counts. The petitioner challenged the 
factum of his holding a power of attorney 


for the opponents. The opponent had 
„sought for very of documents on an 
afidavit. The Court ordered the peti- 


tioner_to file an affidavit of documents and. 
accordin, discovery was made. There- 
after the opponent gave an application for 
inspection of the documents reterred to in 
the affidavit of documents and to permit 
him to take cones The Court overruled 
the abacus and passed an order directing 
the defendant to give inspection of docu- 
ments referred’ to in his affidavit. 


It was held that the decision of the 
urt in the present case would amount to 
a case decided as a controversy 
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the parties in regard to the right or obli- 

tion in relation to inspection of certain 
documents in a proceeding has been de- 
cided by the Court.” 


38. Mr. Shah invited my attention 
to the decision of a Division Bench of the 
Allahabad High Court in Malkhan v. 
Mahar Chand, AIR 1955 All 807, and has 
urged that even if the Court had decided 
the issue regarding jurisdiction and held 
that it had jurisdiction to decide such 
decision mould not amount to a ‘case de- 
cided’ as neither the suit nor a part of it, 
on account of such decision came to be 
disposed of. This decision of the Allaha- 
bad. High Court, no doubt, supports that 
argument of his. But the ratio laid down 
therein is quite contrary to what has been 
stated by the Division Bench of our High 
Court in 8 Guj LR 649 = (AIR 1968 Guj 
236) (supra). Yt is observed therein: 


“....A plea of limitation or a plea of 
res judicata is a plea of law which con- 
cerns the jurisdiction of the Court trying 
the mroceeding. If the erroneous decision 
is in favour the party raising the pleas, 
the Court would be refusing to exercise 
urisdiction vested in it and if on the other 
and the erroneous decision is against the 
arty raising the pleas, the Court would 
fo clutching at jurisdiction it does not pos- 
sess. In either case the section would be 
attracted: Clause (b) in the former case and 
Clause pP in the latter.” 
J, therefore, hold that the present decision 
would be covered by the phrase ‘case de- 
cided’ a 

39. It has been further contended 
by Mr. Shah that the present case would 
not be covered within any of the clauses, 
(a), (b) or (c) of Section 115 of the Code. 
In his submission, at the most it could be 
said that it was a case where there was 4 
wrong exercise of jurisdiction. In my 
opinion, this is not the correct position. 
In the instant case, the real controversy 
was whether the Court has jurisdiction 
or power to review or revise the decision 
of its predecessorin-title or its own, which 

been given er hearing the parties 
on merits, as the view expressed therein, is 
rendered open to doubt in view of the 
subsequent decision of the higher Court. 
In my opinion, it is a question touching 
the jurisdiction. I have come to the con- 
clusion that the trial Court had no jurisdic- 
tion or power to review or revise such 
decision in the exercise of its inherent 
jurisdiction. The trial Court, by framing 
the issue in question, wants to allow the 
party to re-agitate the question and the 
Court wants to review or revise its deci- 
sion on hearing fuller arguments in view 
of the decision of this Court. It will be 
covered by clause (a) of Section 115 of the 
Code, as the Court wants to exercise its 
jurisdiction not vested in it by law. It 
can also be said that it will be covered 
by clause (c) of Section 115 of the Code, 
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as it has acted in the exercise of its juris- 
diction illegally in respect of the procedure. 
Jt is in contravention of the provisions re- 


: 


garding procedure. 


40. Mr. Shah invited my attentio 
to the decision of the Supreme Court in 
Vora Abbasbhai imahomed v. Haji 
Gulamnabi Haji Safibhai, 5 Guj LR 55 = 
(AIR 1964 SC 1841), paras 15 and 16. In 
my opinion, that decision does not apply 
as the question which the Supreme Court 
had to decide was the question whether 
there was wrong exercise of jurisdiction. 
The Courts below, at the most, could have 
been taken to a wrong conclusion whether 
the tenant was entitled to protection under 
Section 12 (8) (b) of the Bombay Rents 
Hotel and Lodging House Rates Control 
Act, 1947, 

Al. In D. L. F. Housing and Con- 
struction Co. (P.) Ltd. v. S Singh, AIR 


1971 SC 2824, the Supreme Court has re- 
iterated the position in his behalf, ob- 
serving: 

“While exercising the jurisdiction 


under Section 115, it is not competent to 
the High Court to correct errors of fact 
however gross or even errors of law unless 
the said errors have relation to the juris- 
diction of the Court to try the apie it- 
self. The words ‘illegally’ and ‘with mate- 
tial irregularity’ as. used in clause (c) do 
not cover either errors of fact or of law. 
eg not refer to the decision arrived 
at merely to the manner in which it is 
reached. The errors contemplated by this 
clause may relate either to breach of some 
provision of law or to material defects 

procedure affecting the ultimate decision, 
and not to error either of fact or of law, 
after the ae formalities have been 


compl with. 

In the instant case, the decision is in rela- 
tion to the jurisdiction of the Court to re 
vise or review its decision on the grounds 
mentioned above. I am, therefore, of the 
opinion that this Court can interfere with 
Hs) an order under Section 115 af the 

ode. 


42, It has been lastly contended 
by Mr. Shah that even if this Court finds 
that this order is wrong and is without 
jurisdiction, this Court should not inter- 
ere, as the discretion lies with this Courf 
to interfere with such order in the exercise 
of its revisional jurisdiction under Section 
115 of the Code. In support of his sub- 
mission, he has invited my attention to 
two decisions of this Court. One is the 
ati, J. (as he then was), 
Purshottamdas v. 


(Ath 1965 Guj 181) and the other is also 
the decision of Bhagwati, J. 
trao 


LR 840. There is no dispute with the pro- 
osition enunciated therein that the High 


Court will exercise its revisional powers 


ee ske 


and not ged a 


order of the Subordinate Court, the g 
Court will not interfere with T doch 
merely because the case comes within an 

of the three clauses of Section 115 of te 


Code. In my opinion, the present case is 
not a case of that type. 

‘The present question was de- 
cided by the predecessor-in-title of the 
learned trial Judge. That question i 
was sought to be a before. the 
learned trial Judge by an application, Ex. 
101, and it was te iod. e question 

been sought to be re-agitated 
after the decision this in Civil 


Court 
Revision Application No. 151 of 1968, de- 
: ous on pai Di Gui), y S. H. S m 
. wherein he bserved in para 16 
judgment: 


“The consideration of all the aforesaid 
decisions to which my aieatioa has been 
invited fortifies me in conclusion that 
a Court which is invent ific 
peo or a Court hose y prision 

been defined in specific terms by a 
statute can entertain suits or appeals which 
definitely answer the ents prescrib- 
ed the statute for the exercise of its 
jurisdiction. Where the definite terms of 
the jurisdiction of a Civil Court are not 


Ha Sei 
since the ve of the subject-matter ig, 


as I have held, incapable monetary eva- 
uation, it must go to ‘the Pe ie which 
exercises residuary angel ee iction 

under Section 24 of Bombay Civil 


Courts Act, 1869. het Gout the Court’ 


of the Civil Judge- Ca Division).” 

On the basis of this decision, question 
i decided was sought to 
pened after eleven 







by the opponent (defendant). my opin- 
ion, this is a fit case where Tai Court 
should exercise its revisional jurisdiction 
under Section us of the Code. 

44, The result is that the revision 
petition succeeds, 

45. The revision petition is allow- 
ed and the order passed by the trial Court, 
dated 29th September, 1971, below Ex. 
ie „is set aside and ‘application, Ex, 170, 

ed with costs. Opponent to -pay 
the costs of. the ee in this revision 
petition. Rule is made absolute. 


Petition allowed. 
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Amratlal Muljibhai Thakkar and ano- 

ther, Petitioners v. Ranchhodbhai 


ne R 
Special Civil Appln, No. 1188 of 1960, 
D/- 12-1971. 
(A) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S.- 76 — Applica- 
ton under Art. 227 of the Constitution 


ia the order of Revenue Tribunal — 
Application dismissed — Tribu- 
nal roving its own decision ~ 
Order of the ‘Tribunal merged, with 

of High Court. 1970 Ren CR 53 (S 
Relied on, (Para 10 


Here special civil application under 
Art. 227 was dismissed summarily the 
High Court. It was that order the 
High Court which subsisted and the Order 
of the Revenue Tribunal was no longer in 
existence. The suo motu review by the 
Tribunal was clearly . incompetent. For 
purpose of the doctrine of merger it does 
not matter whether the order the supe- 
rior Court is passed summarily or after 
hearing both. the parties: (Para 10) 


Chronological Paras 
AIR 1970 SC 1 a ee 
ae Rode 


errata Krishnaji 
(1969) Civil ppeal No. 986 of 1967, 

D/- 17-10-1 = 1970 Ren CR 

58 (SC), Ratilal hai N 

Ranchhodbhai Shankarbhai Patel 3, 10 
AIR 1968 SC 461 (1968) 1 eee 

one V. V. Kulkarni vV. 

agane 

AIR 1967 Guj 2 7 pokl 29 

Gopichand v. Western oe 7 6 


AIR 1958 SC 868 = 1959 SCR 13, 


Income-tax Commr. v. Amritlal 

Bhogilal and Co. 0 
~ ATR 1954 SC 215 = 1954 SCR 565, 

Waryam Singh v. Amarnath 5 


S. B. Majmundar, for Petitioners; J. J: 
Shah, for Respondent. 


ORDER :— The petitioners herein arë 
the owners of S. No. 756, admeasuring 6 
acres, situated at Kotambi village of Wa- 
ghodia Taluka of Baroda District. The 
two petitioners are, related in the sense that 
the second petitioner is the widow of the 
deéceased cousin of the first petitioner and 
the S. No. stands jointly in the name a 
the two petitioners. The second petition 
was a ow on April 1, 1957. The second 
petitioner obtained an exemption certifi- 
cate under S. 88-C of the Bombay Ten- 
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ancy and Agricultural Lands Act (herein- 
after referred to as the Act), The respon- 
dent herein was an ordinary tenant of the 
petitioners in respect of this land. The 
respondent did not pay rent regularly and 
used to commit defaults in payment of rent. 
For the years 1960-61, 1961-62 and 1962- 
63, the respondent committed three defaults 
in payment of rent. After serving the ‘res- 
pondent with due notice for each default 
a final notice terminating the tenancy was 
given on July 6, 1968. Thereanfter the 
petitioners filed a suit under Section 29 
read with Section 25 (2) of the Act praying 

possession of the d on the groun 
of three defaults. This suit or application 


amlat- 
dar, Waghodia Taluka, who b order 
allowed fo said application as the ti- 
tioners and dir respondent 
be evicted from the suit land. Against the 


decision of the Mamlatdar, there was an 


appeal, which was heard by the Assistant 
ector, Bargda. The appeal was dismis- 
sed by that officer and thereafter there 
was a Revision Application to the Gujarat 


Revenue Tribunal another Special Civil 
Application No. 1014 of 1968 before a 
Division Bench of the High Comt. The 
Division Bench sent back the matter to 
Sarela, J. and that Special Civil Applica- 
cone. 1014 of 1968 was ultimately sum- 


by Sarela J. on August ` 


y 

18, 1968. Thereafter, the Revenue Tribunal 
. took up the matter in suo motu review and 
issued notices to the parties. The Tribunal 
reviewed its own earlier decision and the 
Revenue Tribunal allowed the Review and 
set aside its earlier order. Consequently at 
the time of the review, the Revenue Tri- 
bunal set aside the. orders of the Mamlat- 
dar and the Assistant Collector and _ thus 
the entire application fled by the landlords 
Pr araa ame to dismissed. It 

against this order granting suo motu re- 
view that the .present Sohl Civil Appli- 
cation has been filed. 


2. Two main contentions have 
-been urged before me at the hearing -of 
this Special Civil Application and in the 
view that I take on ‘the first one of these 
contentions, it is not necessary for me 
to refer to the other contentions which 
were urged by the rival parties and on 
which it is not necessary for me to express 
any opinion. The two main contentions 
urged on of the petitioners are that 
because the Tribunal’s earlier order reject- 
ing the Revision Application filed by the 
tenant was brought. before the High Court 
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by filing a petition under Art. 227 of the 
Constitution and:that application was sum- 
marily rejected Sarela J., the order of 
Revenue ‘Tribunal became merged in 
the order of the High Court and, there- 
fore, there was no order of the Tribunal 
which could be reviewed by the Revenue 
Tribunal and since there was no order to 
be reviewed, the decision given by the 
Revenue Tribunal was in law and 
man be Toner edo Tan On behalf 
o e tenant, the respondent herein, Mr. 
Shah contended that even if the Revenue 


Tribunal’s. order became merged in the 
decision of the High Court reason of 
th dismissal of the Special Civil 


e summary 
Application by Sarela J., in view of the 
special circumstances of this case, tke High 
Court should not exercise its discretionary 
jurisdiction under Art. 227 in favour of the 
petitioners, who are landlords. Besides the 
point of merger, Mr. Majmudar, for the 
petitioners, o contended that th 
no power of suo motu or an 
with the Tribunal. Secondly, 
power of review could not be exercised in 
order to enable the Tribunal to take into 
consideration events subsequent to the ear- 
lier decision and he also wanted to urge 
on merits one of the co-owners being 
a widow, mere cancellation of the certi- 
ficate under Section 88-C: ted in favour 
of the first petitioner would not justify the 
pemg of an order for review. Similarly, 
i ah, on behalf of the 
wanted to contend that th 


merger. 


5 In Ratilal Nazir’s case, Civil 
Appeal No. 986 of 1967, decided by ‘the 
Supreme Court on 17-10-1969 (SC), the 
Supreme Court considered the effect of the 
doctrine of merger. In that case the land- 
lord had filed a suit against his tenant in 
respect of certain premises governed by 
the :Bombay Rents, Hotel and Lodging 
House Rates Control Act. The suit was 
for a decree in ejectment on the ground 
that the tenant was in arrears more than 
six months before the date of the notice 
under Section 12 of the Rent Act and was 


the Caty 

the trial Court and passed a decree in eject- - 
ment. Against this order, a Revision Ap- 

plication was filed in the High Court of 

Gujarat and that Revision Application was 

summaril 


ily rejected by the High Court. An 
appeal against the decision of the High 
‘Court summarily rejecting the Civil Revi- 
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sion -Application was filed after opening 
ecial leave of the Supreme Court 
at appeal was also dismissed. Thereafter 

the tenant started proceedings: under Arti- 

cle 227 of the Constitution in the High 

Court challenging the order of the City 

Civil Court. That- Special Civil Applica- 

tion was rejected by the High Court and 

' against that order the tenant appealed with 

' special leave obtained from the Supreme 

Court. Dealing with these facts, Shah J. 

delivering the judgment of the Supreme 

Court observed that once the order of the 

City Civil Court was challenged in a Civil 

Revision Application before the High Court 

and the Hi Court dismissed the applica- 

tion, the order of the City Civil Court got 
merged into the order of the High Court 
and when an appeal was filed under an order 
of the High Court to. the. Supreme Court, 
the order of the High Court merged into 
the judgment of the Supreme Court. The 

High Court thereafter could not be moved 

by a petition under Arti 227 of the Con- 

stitution challenging the order of the City 

Civil Court. It is clear that the appellant 

by his petition sought to ignore the orders 

3 ‘the High Court and the orders 
upreme 
on the footing that the order of the City 

Civil Court was erroneous. According to 

the Supreme Court such’ a petition was 

plainly , incompetent. 5 $ 
4. It is clear in view of this deci- 
sion of the Supreme Court that summary 

rejection. stands on the same footing as a 

hearing on merits so far as the doctrine of 


merger is concerned and, according to the . 


Supreme Court, for the purposes of the 
doctrine.of merger there; was no difference 


between an order passed in revision and an- 


order passed in appeal. 


; 5. The question now arises as to 
whether the jurisdiction ‘exercised by the 
High Court under Art. 227 stands on the 
same footing as appellate or revisional 
jurisdiction so far as the doctrine of merger 
is concerned. The historical background of 
Art, 227 has been set out By Oe Supreme 
Court in Waryam Singh v. armath, AIR 
1954 SC 215. There it was pointed out 
that the power which the High Court ex- 
ercises under Art. 227 of the Constitution 
is a power of judicial superintendence over 
the Subordinate Courts and Tribunals situ- 
ated within the State. Such a power of 
judicial superintendence was for the first 
time conferred upon the High Court by 
the High Courts Act, 1861. Subsequently 
- the power was conferred by Section 107 
of the Government of India Act, 1915 and 
by Sea 224 of the Government of India 
yam’s case (supra) he 
Art. 297 


decisions of Subordinate Courts but 
decisions of all Tribunals function- 


against 
ing within the State over which the High 
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ourt and claimed relief. 


1935. The Supreme Court in War-. 


ALR 


Court exercised jurisdiction. I am not con- 

cerned in the present case as to when, or 

under what circumstances the power con- 

ferred upon the High Court under Art. 227 
ill be exercised. ; z 


6. In my opinion, the correct des- 
cription of the ctions of the High Court ` 
under Article 227 is to be found in the 
judgment of Bhagwati, J., (as he then was) 
in Gopichand v. Western aver. 7 Su 
LR 291 = (AIR 1967 Guj 27). para 
of the judgment at page 295 of the report, 
it was pointed out:— 


po entertaining a petition under Arti- 
cle 227 of the Constitution the High Court 
does not seek to exercise jurisdiction to 


issue any hi rerogative writ; the juris- 
diction y nigh the $ Hi Court exercises. 


“under Article 227 is of superintendence, a 


jurisdiction somewhat analogous to the re- 
visional jurisdiction which the High Courts 
have under diverse statutes and just as in 
an application for revision it is not neces- 
sary to make the Court whose order fs 
sought to be revised a to the appli- 
cation, so also in a petition invoking the 
jurisdiction of the High Court under Arti- 
cle 227 the Tribunal whose order is sought 
to be challenged is not a necessary party. 


Thus, though according to the Supreme 
Court, the jurisdiction which the. High 
Court exercises under Article 227 is nei- 
ther appellate nor revisional, it is somewhat 
analogous to the revisional jurisdiction 
which the High Court generally exercises 
under different statutes, say for example 
under Section 115, Civil Procedure Code 
or under Section 29 of the Bombay Rent 
Control Act or under Section 25 of the 
Provincial Small Causes Coprts Act. 


¥ In Shankar Ramchandra v. Krish- 


naji Dattatraya, AIR 1970 SC. 1, the 
Supreme Court held that the ` revisional 
jurisdiction is of the appellate jurisdic- 
tion of the High Court aa the doctrine 


of merger applies to orders passed = revi- 
sion E as it applies to orders passed by 
the High Court in a neal At page 4 of the 
report, Grover, J., ivering the judgment 
of the Supreme Court pointed out:— 


“That the trie nature of the right of 
appeal is a right of entering a Superior 
Court and invoking its aid and interposi- 
tion to redress the error of the Court below. 
Two things which were required to consti- 
tute appellate jurisdiction’ were the existence 
of the relation of Superior and Inferior 


Court and the power. on the part of the 
former to review decisions of the latter.” 
It is the existence of this power which is 


material, not the extent or the scope of the 
power; nor the restrictions which may be 
imposed by statute or restrictions which | 
may be self-imposed as a result of series 
of judicial decisions that counts, What 
counts, is the existence of the power to re- 
view the decisions of the subordinate Courts 
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or the Tribunals. It is clear that when the 
High Court exercises power under i- 
cle 227, it does so as a superior Court and 
as a superior Court it takes into review the 
ions of either subordinate Courts or 
Tribunals functioning within the territory 
of the- State and, to my mind, the power 
of judicial superintendence under Art. 227 
stands on a footing not in any way different 
from that of appellate power or power in 
‘sion, f 
8. It is as a matter of judicial disci- 
pline that the doctrine of merger is recog- 
nised viz., that when a superior Court has 
sed any order, the order of the inferior 
ourt or the subordinate Court gets merged 
in the order of the Superior Court and the 
order of the inferior Court thereafter no 
longer exists. ` . 
9. ` The scope of the doctrine of 
merger was pointed out by’ Gajendragadkar, 
As las he then was) while delivering the 
judgment of the Supreme’ Court in Income- 
tax Commr. v. M/s. Amritlal Bhogilal- & 
Co., ATR 1958 SC 868. In para 10 at page 
871 of the report, he pointed out:— 
“There can be no doubt that, if’ an 
appeal is provided against an order pass 


by a tribunal, the decision of the appellate ` 


authority is the operative decision in law. 
If the appellate authority modifies or’ re- 
verses the decision of the tribunal it is 
obvious that -it is the appellate decision 
that is effective and can be enforced. In 
law the position would be: just the same 
even if the appellate decision merely con- 
firms the decision of the tribunal. As a re- 
- sult of the confirmation or affirmance of the 
decision of the tribunal by the appellate 
authority the original decision merges in 
the appellate decision and it is the appel- 
late decision alone which subsists and is 
operative and capable of enforcement.” 


10. 
Special Civil Application No. 1014 of 1968 
was summarily dismissed by Sarela, J., on 
August 13, 1968, it was that order of 
Sarela, J., which subsisted and the order of 
the Revenue Tribunal was no longer in exist- 
ence. As the Supreme as pointed 
out in Ratilal Nazir’s case, C.A. No. 986 of 
1967, D/- 17-10-1989 (SC) (supra), it does 
not matter whether the order of the supe- 
rior Court is passed summarily or after hear- 
ing both the parties. What counts is the 
fact that the superior Court has applied its 
mind and passed an order in the matter. 
After that order is passed, whether the 
order be of affirmance or of reversion, it is 
the order of -the superior Court which sub- 
sists. In the instant case, after the decision 
of Sarela, J., summarily rejecting Special 
Civil Application No. 1014 of -1988, the 
order of the Revenue Tribunal no longer 


existed and that being so, the suo motu ` 


review was clearly incompetent. 


11. Mr. Shah, for the ig paige 
urged before. me that though in law the 
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. ed was good or bad. Though 


In the instant case, after the 
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order of the Revenue Tribunal may be 
found to be erroneous‘ and without jurisdic- 
tion apd passed in a matter, which it was 
not competent to entertain, on the merits 
of this case,’ the “High Court should not _ 
exercise its power under Article 227 of the 
Constitution to strike down the order passed 
by the Revenue Tribunal after review. He 
contended that the Tenancy Act is specially 
enacted for the protection of the tenants 
and that the tenant had paid up all arrears 
before the application for possession under 
Sections 29, 14 and -25 (8) of the Act was 
filed by the landlord. He contended- that in 


V. V, Kulkarni v. M. R. Nagane, AIR 1968 
SC 461, the Supreme Court had interpreted 
Section 25 (2) and held that the erent 

e - 


by the tenant and acceptance by 
lord of arrears of eat eters the institution 
of an application for eviction, results in 
waiver by the landlord of the termination of 
tenancy by him; and, therefore, in such 
circumstances, the order for possession could 
not be passed by the M in favour 
of the landlord. In the instant case, I am 
not concerned with the merits, nor is it 
necessary for me to decide whether the 
order for possession which was finally pass- 
the effect of 
my allowing this Special Civil Application 
and striking down the order of the Revenue 
Tribunal would be that the tenant would 


- be bound to hand over possession to the 


landlords, if I allow this order to remain, 
it would mean that judicial discipline, which 
is required to, be maintained would be 
broken and it is not permissible, in my opi- 
nion, to allow such a breach of judicial dis- 
cipline. I am not examining the merits of 
the case. at all in the imstant case. But 
for the fact that the matter was taken up 
in suo motu review by the Revenue Tribu- 
nal, the tenant-was bound to hand over 
possession to the landlords because that was 
he decision of Sarela, J., when he summa- 
rily rejected Special Civil Application No. 
1014 of 1968. If I were to accept the argu- 
ments of Mr. Shah, on beahlf of the res- 
pondent, it would amount to my sitting in 
appeal over the order of Sarela, J., which 
it is not permissible for me to do, Under 
these circumstan I have rejected this 
particular line of arguments of Mr. Shah. 

_ 12. I, therefore, allow this Special 
Civil aan and set aside the decision ` 
of the Revenue Tribunal arrived at in suo 
motu review. The decision of Sarela, J., 
summarily dismissing Special Civil Applica- 
tion No. 1014 of 1965 and thus co i 
the decision of -the Revenue Tribunal dat 
August 18; 1967, is the final decision. Rule 
T made absolute, There will be no order as 


Petition allowed. 
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Farsubhai Altapbhai Saiyed and others, 
Petitioners v. Dullabhbhai Bhagabhai Patel, 
Opponent. ; 

Civil Revn. Appln. No. 1349 of 1968, 
D/- 4-12-1971 against order of Y. S. Shinde, 
on J., Sr. Division, Navsari, D/- 18-11- 
968. i i 


` Index Note: (A) Motòr Vehicles Act. 


(1939), Ss. 110 (1), 110-A and 110-F — 
Scooter driven friend, of the owner of 
Scooter — Truck colliding with Scooter —— 
Extensive damage to Scooter and bodily 
injury to the rider and person sitting be- 
hind him on pinion — Suit for compensa- 
tion for damage to Scooter by the owner — 
Civil Court’s jurisdiction to entertain ac- 
tion is not barred by Section 116-F. 

Brief Note: (A) The ‘jurisdiction of the 
Civil Court is excluded, only in so far as 
it concerns any question relating to any 
claim for compensation which my be ad- 
judicated upon by the Claims Tribunal for 


the area concern (Para 4) 


The claim made by the Plaintiff in the 
present case was not within the jurisdiction 
of the Claims Tribunal under S. 110 (1) 
since the plaintiff was neither the person 
who sustained bodily injury nor was 


as a result of the accident and he 
was accordingly not entitled to maintain an 
application for compensation under S. 110-A. 
e jurisdiction of the Civil Court to enter- 
tain the im for compensation made 
the plaintiff cannot in the circumstances be 
held to be excluded under Section 110-F. 
Therefore, the Civil Court had jurisdiction 
to entertain the suit instituted by the -plain- 
tiff for claiming compensation in. respect of 
damage caused to his Scooter as a result 
of the accident. AIR 1962 Madh Pra 19, 
Foll; (1826) 8 Add 210 and 1968 Acc ia 
888 (Guj), Ref. (Paras 7, 8, & 10 
Cases Referred: Chronological Paras 
1968 Acc CJ 338 (Guj), Joshi Ratenshi 
Gopalji v. Gujarat State Road Trans- 


port Corpn. « 8 
ATR 1962 Madh Pra 19 = 1961 Jab 

LJ 987, Om Prakash Mishra v. 

National Fire and General 

Co., Ltd. 9 
(1826). 3 Add 210 = 162 ER 456, 

Brett v. Brett : 6 


K. C. Shah for M. Ç. Shah, for Peti- 
tioners; B. J. Shethna for K. J. Shethna, for 
Opponent. . : 


ORDER:— The short question that 
arises for determination in this Revision Ap- 
plication is whether the Civil Court has 
jurisdiction to entertain an action instituted 
ina plaintiff who has not suffered bodily 
injury as a result of an accident arising out 
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. Division, Navsari. The plaintiff claime 


e the. 
legal TEPEE of a person who suffer- 
dea 


A.L R. 

of the use of motor vehicle but whose pro- 

perty is damaged as a result of the acci- 

ent. The facts giving rise to the Revision 

Application are few and may be briefly 
as follows. 


2, The plaintif is the owner of a 
Scooter bearing No. M.R.A. 1805. On 26th 
April, 1967 the Scooter was being driven by 
a friend of the plaintiff named Kevalbhai 
Bhagwandas Parmar and there was also one 
other person sitting behind Kevalbhai 
Bhagwandas Parmar on the pinion of the 
Scooter. Whilst the scooter was being driven 
by Kevalbhai Bhagwandas -Parmar, one 
motor truck bearing No. G.T.A. 527 cob 
lided with .it and considerable damage was 
caused to the scooter as a result of the 
accident, Kevalbhai Bhagwandas Parmar 
and the person sitting behind him also re- 
ceived bodily infuries and for claiming com- 
pensation for such bodily injuries, they filed 


an application under Section 110-A of the ` - 


Motor Vehicles Act, 1939. The plaintiff tak- 
ing the view that he was not entitled to 
file an application under Section 110-A for 
claiming compensation for the damage caus- 
ed to the Scooter instituted Suit No. 222 of 
1967 in the Court of the Civil Judge, ae 
that 
the accident was caused on account of rash 
. negligent driving on the part of the 
Driver of the motor truck and the plaintiff. 
was entitled to claim damages from the 
owner and the driver of the motor truck 
for the loss sustained by him on account 
ge to the scooter. 


3. The defendants resisted the sult 
on various grounds, one.of which was that ' 
the Civil Court had no jurisdiction to enter- 
tain the suit in view Section 110-F and 
the only remedy of the plaintiff was to 
make an application for compensation under 
Section 110-A. The defendants invited the 


“learned Trial Judge -to try the issue of juris- 
Jeni 


diction as a pra e and since the 
issue of jurisdiction was a pure issue of law, 
the learned Trial Judge tried it as a preli- 
minary issue and came to the conclusion 
that the claim for compensation made by 
the plaintiff in the suit was not liable to be 
adjudicated upon by the Claims Tribunal 
under Section 110 and the furisdiction of 
the Civil Court to entertain the suit was, 
therefore, not excluded. This decision given 
by the learned Trial Judge is assailed in 
the present Revision Application. 


4, The. question which arises for 
determination is whether the Civil Court 
has jurisdiction to entertain a claim for 
compensation made by an owner of proper- 
ty which is damaged in an accident arising 
out of the-use of a motor vehicle. The 
determination of this question depends on 
a true interpretation of certain provisions of 
the Motor Vehicles Act, 1989. Section 110-F 
provides for exclusion of jurisdiction of the 
Civil Court by enacting that where any 
Claims Tribunal has been constituted for 
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any area, no Civil Court shall have juris- 
diction to entertain any’ question relating 
to any claim for compensation which may 
be adjudicated upon by the Claims Tribu- 
nal for that area, The jurisdiction of the 
Civil Court is thus excluded, only in so far 
as it concerns any question relating to any 
claim for compensation which may be ad- 


judicated upon by the Claims Tribunal for. 


the area’ concerned. It is not any and every 
claim for compensation which is excluded 
from the jurisdiction of the Civil Court but 
only such claim as can be adjudicated upon 


~ \by the Claims Tribunal. To the extent to 


which any claim for compensation can be 
adjudicated upon by the Claims Tribunal, 
it would be outside the jurisdiction of the 
Civil Court. i 

5. It is, therefore, necessary to era- 
mine what is the jurisdiction of the Claims 
Tribunal under the Act. Section 110 (1), as 
-it stood at the material time prior to its 
amendment which came into force 2nd. 
March, 1970, provided that the State Gov- 
ernment may constitute a Claims Tribunal 


“for the purpose of adjudicating upon 
claims for compensation in ect of ac- 


cidents involving the death of, or- bodily. 
out 


injury to, persons arising 
of motor vehicles?” __ 

The Claims Tribunal would, therefore, have 
jurisdiction to adjudicate upon a claim for 


the use 


compensation provided three conditions are 
satished, paal , (i) the claim for compen- 
sation is in of an accident; (ii) the 


t 
accident must Ee one involving the dea 
of, or bodily injury to, a person; and (iii) it 
must arise out of the use of a motor vehi- 
cle. Now the words “involving the death 
. are 


These words do not i 
gO | Cone On must be ad deh of, or 

ily injury to, a on. The only require- 
ment of the Sèction. 4 is that the claim for 
compensation must be in respect of anac 
cident and the accident must one involv- 
ing the death of, or bodily injury to, a per- 
son and it must arise out of the use of a 
motor vehicle. : : 


6. It would, theretore, appear on a 
plai tical construction of the Sec- 
tion that once there is an accident involving 
the death of, or bodily injury to, a person 
and it has arisen out of the use of a motor 
vehicle, every claim for compensation in 
respect of such accident, whether it be for 

_ death or bodily injury or for damage to pro- 
perty caused- by such accident, would be, 
within the adj ery pore of the Claims 
Tribunal dads the s Tribunal would 

prima facie have jurisdiction to adjudicate 
upon the claim for compensation made 
the’ plaintiff in the present case since it is 
plainly and indubitably a claim for compen- 
sation in respect of an accident involving 
i Bhagwandas 


bodily injuries to Kevalbhai 


` Farsubhai v. Dullabhbhai (Bhagwati C. J)  [Prs. 47] Gu. 24 
. Parmar and the pom sitting: behind him 


and arising out of the use of a motor vehi- 
cle, But it is a well-settled rule of interpre- 
tation of a statutory provision that it should 
be construed ex visceribus actus, that is, 
within the four corners of the statute. No 
of a statute should be construed in iso- 
tion, for the intention of the Legislature 
is to be found not in one part of the sta- 
tute or the other but in the whole of the 
statute and the meaning of a statutory pro- 
vision must, therefore, athered by read- 
ing the statute as a whole. To quote the 
words of Sir John Nicholl, M. R., in Brett 
v. Brett, (1826) 8 Add 210: 


to arrive at the true meaning 
of any particular phrase in a statute, the 
particular phrase is not to be viewed de- 
tached from its context in the statute; it 
is to be viewed in connection with its whole. 
context, meaning this as well the title 
and preamble as the purview or enacting 
part of the statute.” 

We must, therefore, see whether there is 
any other provision in the Act which cuts 
down the apparent width and amplitude of 
the jurisdiction. conferred upon the Claims 
Tribunal under Section 110 (1). 

7. Such a provision is to be found 
in Section 110-A which lays down as to 
who can make an application for compensa- 
tion arising out of an accident of the nature 


s..ssas 


- specified in Section 110 (1). That Section 


provides that an application for compensa- 
tion arising out of an accident of the nature 

ified in Section 110 (1) may be made 
by the following three ceris of persons: 
(a) by the person who sustained the 
injury ‘or (b) where death has resulted 
from the accident, by the ur representa~ 
tives of the deceased; or (c) by any agent 
duly authorised by the person inj or the 
legal representatives of the deceased, as the 
case may be. It will. be seen that an appli- 
cation before the Claims Tribunal can be 
made only by the person who has sustained 
the bodily injury, or the le representa- 
tives of the person who has died, or his or 
their agent. The right to make an applica- 
tion for compensation is conferred only on 
this limited class of persons. The person 
who has suffered damage to his property 
as ‘a result of the accident is not given the 
right to make an apouesto or compensa- 
tion. Though, therefore, it might appear, on 
reading Section 110 (1) alone and in isola- 
tion, t a claim for compensation in res- 
pect of damage to property caused by the 
accident would be within the jurisdiction 
of the Claims Tribunal, Section’ 110-A’ 
makes it clear that such a claim for com- 
pensation is not intended to be made before 
the Claims Tribunal. It is indeed difficult 
to ses how such a claim for compensation 
can be adjudicated upon by the Claims Tri- 
bunal when the person who makes such a 
claim for compensation is denied the right 
of preferring an application for compensa- 
tion. It is plain and incontrovertible, on a 
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combined reading of Section 110 (1) and 
Section 110-A; that a claim for compensation 
in respect of damage to. property’ caused by 
an accident of the nature specified in Sec- 
tion 110 (1) was not within the contempla- 
tion of the Legislature as being a claim tri- 
able by the Claims Tribunal. 


. Tt must, of course, be made 
clear. that where a i or compensation 
in respect of damage to property caused by 
the accident is‘made by a person who 
also sustained bodily injury or by the legal 
representatives. of a person.who has died 
as a result of the acciient such a claim for 
compensation would be within the jurisdic- 
tion of the Claims Tribunal. - Since in’ such 
a case the person whose property has been 
damaged is also a person who has sustain- 
ed bodily injury, he would be entitled to 
make an application for compensation and 
‘such an application may comprise not only 

for compensation in respect of bodily 


infury but also claim for compensation in. 


respect of damage to property, because both 
kinds of claims would be within the juris- 
diction of the Claims Tribunal under Sec- 
Hon 110 (1). This was the view taken and, 
if I may say so rightly by Mr, Justice J. B. 
Mehta in Joshi Ratanshi Gopalji v. Gujarat 
State Road T ort Corporation, 1968 
Ace CJ 338 (Guj). The same position would 
also obtain. where the legal representatives 
of a deceased claim 
in respect of death of the deceased but also 
in respect of damage to the pro ‘of the 
deceased. But where an application for com- 
pensation is only in respect of damage to 
prop caused by the accident and it is 
made by a person who has not sustained 
bodily injury or who is ‘not the legal repre- 
sentative: of a person who has died as a 


result of the accident, the Claims Tribunal’ 


would not have jurisdiction to entertain such 
án application for compensation, for the 
person who makes such an application for 
compensation would not fall within oné of 
the three categories of, persons entitled to 
make an application for compensation under 
Section LIGA. Bo 


. 9, This view which I ‘am taking is 
supported by a decision of a Division Bench 
y 


of the Madhya Pradesh High Court in Om 
Prakash Mi v. National Fire and Gene- 
ral Insurance Co. Ltd., AIR 1962 Madh 


Pra .19, where a Division Bench of the 
Madhya Pradesh High Court analysed the 
tier of Sections 110 (1) and 110-A and 

id down the following four propositions 
which ap to them to emerge on a 
combined reading of these two Sections:— 


`“(1) If.no death or- 

ts, in an accident arising out of the 
use of motor vehicles, the claim for 
compensation for loss suffered in property 

me is .not tenable before a Clai 
Tribunal. such a claim is to be made in a 
Civil Court. - $ 
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compensation not only - 


personal injury : 


"ALR 


(2) If death or personal injury results 
in an accident arising out of the use of 
motor vehicles, on the basis Tess 
wordings used in these sections, the i 
for compensation for such loss suffered has 
to be made before the Claims Tribunal and 
it cannot be tried in a Civil Court. 

(8) Loss or damage of property may be 
suffered by a person who has not been given 
a right to make an application under the 
provisions of Section 110-A of the Act to 
the Claims Tribunal In such a case, obvi- 
ously no application lies to the Claims Tri- 
bunal and the only remedy will be in a 
Civil Court. i 


_ (4) Lastly, there may be cases of com- 
posite injuries in which, in the accident aris- 
ing out of the use of motor vehicles ‘death 
or personal inj may have resulted and at 
the same time, there may be loss or damage 
suffered in the property by the person who 
has suffered personal injury or where death 
has resulted from the accident, loss may be 
sustained by the deceased or by his Tegal 
representative. If the claim is for compensa- 
tion of such a composite nature for the 
injuries suffered bodily or on account of 


.death together with the claim for compen- 


sation for loss or damage suffered in pro- 
perty, in our view it is triable by the Clai 
tribunal.” S E 
10. - The third propoatiion is the one 
which is relevant and applicable in the pre- 
sent case and for reasons which I have al- 
ready discussed, I am entirely in agreement 
with it. I am, therefore, of the view that 
the claim made by the plaintiff in the pre- 
sent case was not within the jurisdiction of 
the Claims Tribunal under Section 110 (1) 
since the pone was neither a person who 
sustained bodily injury nor-was he the legal 
representative of a person ‘who suffered 
death as a result of the accident and he 
was accordingly not entitled to maintain an 
application for compensation under Sec- 
tion 110-A. The jurisdiction of the Civi 


‘Court to entertain the claim for compensa- 


tion made ‘by the penu cannot, in the 
circumstances, be held to be excluded under 
Section 110-F..The learned Trial Judge was, 
therefore, clearly right in taking the view 
‘that the Civil Court had jurisdiction to 
entertain the suit instituted by the plaintiff 
for, claiming compensation in respect of 
damage caused to scooter .as a result of 


the accidént.- ; 
11. The Revision: application, there- 
fore, fails and the rule is Rischarged with 


-Revision fails. ` 
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` B. J. DIVAN, J. 
Kodarbhai Becharbhai Patel, Petitioner 
v. Mohanbhai Motibhai Patel and another, 
Respondents. 
Special Civil A 
with Civil Appin. 
1-12-1971. 


i Gujarat Panchayats Act (1962), S. 49 
(1) — Sarpanch guilty of misconduct — He 
can be removed under the section during the 
course of his office — Remọval of Sarpanch 
after his reelection to that post in newly 
elected Panchayat is iMegal — Proper sec- 

. tion for the authority to proceed against 
him in such case was Sec. 49 (2) of the Act. 
(X. Ref. Gujarat Panchayats Act, S. 49 (2) ). 

(Paras 4, 6, 7) 

Once the Office comes to an end either 

by resignation or for any other reason, the 
scope oF peseing the order under’S. 49 (1) 
of removing the person concerned ‘from that 

- office also comes to an end and the power 
under S. 49 (1) cannot be exercised if the 
office from which a person is sought to be 
removed is not in existence. It is open to 
the competent authority -to proceed against 
him adder Section 49 (2) of the A 

ara 


Cases Referred: Chronological Paras 
AIR 1961 Guj 27 = 1 Guj LR 260, ` 
Channalal v. State 5 


K. G. Vakharia with C. C. Patel, for 


In. No. 1619 of 1971, 
o. 2347 of 1971, D/- 


Petitioner; P. V. Hathi = No. 1) and B. J.. 


eader with R. 


Shelat, Asst. Govt. P 
& Co. (for No. 


. Mishra of M/s. Purnanand 
2), for Respondents. 


ORDER:—- The 


garwada village Panchayat. 
wada is situated in Modasa Taluka of Sabar- 
kantha District. He was elected as Sarpanch 
in 1966. The petitioner was also elected as 
the Sarpanch in 1962 and had acted in 


that capacity from 1962 to 1966. From 
1966 onw. .the petitioner has been act- 
ing as a Sarpanch after being elected to 


the said post as per the provisions of the 


Gujarat Panchayats Act, (hereinafter referred 
to as the Act) and the Rules made there- 
under. Originally the iod of the tenure 
of the Sarpanch was aa but by a 
subsequent amendment of the Act, the pe- 
riod. has been extended to five years. Res- 
pondent No. 1 is.a resident of Dungerwada 
village and ondent No. 2 is the Deve- 
lopment Commissioner, Gujarat State, func- 
tioning under the provisions of the. Act. 
Dhudabhai Narsinhbhai and Hirabhai Joita- 
phai, both residing at Dungerwada, had filed 
an application against the petitioner com- 
laining of certain irre ties alleged to 
lave Beat committed by the petitioner as 
far back as 1963. This epee en was made 
sometime in 1966. The allegation in the ap- 
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etitioner herein was, 
a Sarpanch who was elected to that BF in 
ar- 


[Pre, 1-2] 


plication was that a petromax ere which 
was previously purchased for Rs. 120/-, was 
sold = the petitioner to a relation of his 
for a paltry sum of Rs. 82/-. According td 
the petitioner at. the time when the auction 
sale took place not one but three petromax 

ps were sold and each p was sold 
for Rs. 82/-. Because of this allegation made 
in the application against the petitioner, the 
competent authority functioning under the 
Act, namely, the District Development OM- 
cer, issued a notice under Section 49 (1) of 
the Act to the petitioner on April 19, 1966, 
caine. upon the petitioner to show cause 
why he should not be removed from his 
ne as a S spe ch for. the oreda a 
eged against repre e sale of the 
poe lamp. At the aa of the inquiry, 

e District Development Officer dischar 

that notice by his order, dated September 
29, 1966, Thereafter respondent No. 1 pre- 
ferred a Revision Application to the Deve- 
lopment Commissioner under Section 805 of 
the Act. By his Order, .dated March 22, 
1968, the Development Commissioner set 
aside the order passed by the District Deve- 
lopment Officer and remanded the matter 
for reconsideration by the District Develop- 
ment .Officer and he directed that opportu- 
nities of leading oral and documentary evi- 
dencé should be pe to the parties to the 
inquiry for establishing the charges against 
the petitioner or for establishing the correct 
facts. After. the remand by his Order, dated 
May 22,- 1968, the District Development 
Officer again dis ed the notice and held 
that the Order under Section 49 of remo- 
val of the petitioner from office could not 
be taken so far as the post of Sarpanch was . 
concerned. The District Development Officer 
observed in his decision that a separate pro- 
ceeding may be taken under the provisions 
of Section 317 of the Act for recovering 
the amount for which the petromax lamp. 
could have been sold after giving credit to, 
the petitioner for the amount actually rea- 
lised. Against this decision of the District 
Developmént Officer after remand the first 
respondent ‘preferred a revision application 
to. the Development: Commissioner and 
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his Order, dated September a 1971, the 
held 


Development Commissioner’ that the 
petitioner had misconducted himself and he 
ordered that the petitioner be removed from 
the post of Sarpanch of Dungerwada vil- 
lage. Being aggrieved by this order of the 
Development Commissioner, the petitioner 
has filed this application under Articles 296 
and 227 ‘of the Constitution. challenging the 
order of the Development Commissioner. 


2.. In order to appreciate the rival 
contentions, it is necessary to refer to some 
of the provisions of the Act. Under Sec- 
tion 49 th) of the Act, the competent autho- 
rity may remove m office any member 
of a panchayat or the Sarpanch, the Upa- 
Sarpanch, the or as the case may 
be, the Vice-Chairman, thereof oe ne 
him an opportunity of being heard giv- 
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ing due notice in that bebalf to the pancha- 


yat and after such inquiry as it deems neces- 
sary, if such member, Sarpanch, Upa-Sar- 
panch, Chairman or Vice-C an, as the 


of misconduct 
uties or of any dis- 
graceful ig powers or 
makes persistent default in the performance 
of his duties and functions under the a 
or has become incapable of povonning ms 
duties under the Act. The Sarpanch, 
Sarpanch, an ‘or as the case may 
Vice-Chairman so removed may at the dis- 
cretion y the competent oy Pio also be 
removed fro 
chayat. It is, ree clear that the order 
for removal from office under Section 49 (1) 
can be passed by the pan ee authority 
on one of the following groun 


_ (a) misconduct in the discharges of tha 
(b) for disgraceful conduct; i 


(c) for abusing the powers; 

(d) for mdg persistent defaults in 
the Pee his duties under the 
Act; and 

e) for becoming incapable of perform- 
ing Ae duties under the Act. 

Under Section 28 (d) a the Act, no person 
shall b yat or con- 


tinue as such who has jia removed from 


any office held by him in any panchayat 
under any provisions of Act or Hay 


anchayat, munici or district 
Foard beie the srs Peis of the Act 
under any law for the time being in force; 

` and a period of four years has not elapsed 
from the date of such removal, unless he 
has, by an: order of the State Government 
notifie 
from the disqualification arising on account 
of such removal aes 0 Under 
“Section 48 (2) power has been conferred 
‘upon the competent authority to disqualify 
for a period not eet ie four years any 
person who has i as a 
member, Sarpanch, ea ack Ch airman 
or Vice-Chairman or otherwise ceased te 
hold any such office and has been, guil ery OF 
misconduct specified in sub-section (1 
Section 49; but before such a order of ae 
qualification, hig be passed, the procedure 


of pale ah on concerned an oppor- 
aE at bein tg heard and giving due‘notice 
Hig at `b has to be followed in the 


case of an order contemplated by sub-sec- 
tion (2) of Section 49 but unlike Sec. 49 (1), 
order for ification can be passed 
on two grounds viz., misconduct speel 
ee in suk eoa (1) or for incapability of 
performing the duties. The other grounds, 


. Viz, Vee ok conduct, abuse of power or 
rsistent defaults in the perform- 
ance eee uties and functions are not avail- 


able to the on petent authority for passin 
the order of ification contemplate 


Hon 4 


by Sgp 49 The proviso to Sec- 
9 (2) is important for this decision 
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m the membership of the pan- 


in the Official Gazette been relieved ` 


. by 


f Section - 


resigns 
. Section 23 
disqi 


A.L R. 
and by that proviso it has been laid down 
that the genes of disqualifying a member 

joat to be tak six months from thi 
date on which d the persop concerned aa 
or ceases to hold ny such office as is re- 
ferred to in Section 4 Q). As I Baro stated 
above, the competent authority. for the pur- 
poses of Section 49 is the District Develop- 
ment Officer. Under Section 805 of the Act, 
the State Government may call for and exa-.. 
mine the record of edings of any pan- 
chayat or of uy officer (except ap apy proces: 
ings of ey po Sec Faneney et or o 
rict or essions Court in. fudicial pro- 
‚revision or reference from the - 


revise or m 
just. Under FA 321 of the Act, the 
State Government may, by notification in ' 
the Official Gaette, authorise any officer of ` 
Government to exercise any of the powers 
exercisable by the State Government under _ 
the Act. It is orama ground before me 

at by an ropriate notification, the 
powers of the State Government of revision 
under Section 805 of the Act have been ` 


roperly delegated to the . Development 
ommissioner and, therefore under Sec. 805 
riate notification issued in 


read with a Age 
pec oo 821, evelopment’ Commissioner 
EE ob to revise any order passed 
pas ie trict Develo cer as the 
competent authority. 1 er Becton 49, 


3. Mr, Vakharia for the: a e 
has: contended that an order un Sec- 
tion 49 (1) of the Act contenplates. remo- ` 
val from office and if for any reason Bie 


.person concerned has ceased to o 


post, then there is no Peon eee oe la he 
can be removed and if such a contingency 
arises, the competent aon in the first 
instance, or the revisional authority viz., the 
Development Commissioner in revision, can- 
not pass any order of removal from service 
because the office from which the person 
concerned is sought to be removed no lon- 
edt Such cessation of office may be 
E as contemplated by 
of the Act, g it may be 
by reason of the fact that the tenure of 
office has come to an end by efflux of time. 
He contends that reading the provisions of 
Section 49, viz., He e (2), in contrast 
with sub-section and the consequences 
which flow. from ee 23 (1) (d), it must 
be held that once the person concerned 
ceases to hold the office from which he is 
sought to be removed, such cessation being 
due to any cause, the only way open to the ` 
pein spa authority or the authorities con- 


to proceed to disqualify the per- 
aon a a g under Section. 4 49 (2) provid- 
within 


. ed the action has been taken 


months from the date on which the ees 
or Sais to hold such office, Cader 

(1) (d) on the other han 
cation starts from the iy oe 
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which the order of removal inter alia con- 
templated by Section 49 (1) is passed; and 
unless the State Government ieves the 

rson from the seattle by a noti- 
cation in the offici tte the disquali- 
fication is to continue for a period of four 
years from the date of the order. 


A. As pointed out above, a person 
can be canoer from the office of the mem- 
ber of the Panchayat or Sarpanch, Upa-Sar- 
panch, Chairman or Vice-Chai _on any 
one of the five grounds (a) to (e) enume- 
rated above; whereas the order of di - 
fication under Section 49 (2) after the per- 
son has ceased to be in office can pass- 
ed only on the ground of misconduct or on 
the ground of being incapable of perform- 
ing the duties. If an order for removal can 
be passed under Section 49 (1) even after 
the tenure of office in that post is over, it 
would m looking to- the provisions of 
Section 23 (1) (d) that from the date when 
such an order of removal from office is 
of for ene of four years, he would be 
disqualified though it is not- open to the 
competent authority to disqualify that, per- 


ass- 


son on the und of abuse of powers or 
making tent defaults in the perform- 
ance of the functions and duties or for am 


y 
Sec- 


grac conduct. Misconduct 
tion 49 (1) has to be -distinguished from 
disgraceful conduct and by passing an order 


of removal from office if the tenure of office 
has come to an end, it be open to 
the st char authority, if the contetion of 
Mr, Vakharia is rejected, to get the man 
disqualified Br reason of the provisions of 
Section 23 (1) (d) indirectly, though it is 
not open to that authority to pass the order 
on the ground of abuse of power or persis- 
tent defaults. In order to avoid any such 
absurdity the only way to interpret Sec- 
tion 49 (1) and (9) is to hold that the order 
‘|for removal from office under Section 49 A 
can be passed only with reference to the 
balance of the period of tenure of office and 
if by the time the order comes to be pass- 
ed, the tenure has come to an no order 
of removal from the office can be passed, 
though if proper grounds exist and the - 
e contemplated by sub-section (2) of 
Section 49 is followed, a person can be dis- 
ified under that sub-section for a period 
not exceeding four years. It was urged on 
behalf of the respondents before me that 
id ee z nere a pesmi 
who may be guilty any o e groun 
mentioned in Section 49 (1) will escape 
punishment for all times but that is not the 
case, If after the office comes to an end, 
the competent authority which chooses, on 
the ground of misconduct or on the 
of being incapable of performing the duties, 
to proceed, proceedings can be started so 
that the disqualification may enure for a 
period not exceeding four years. - 


5. As regards ‘the tation 
which I am placing ‘on Section 49 (1), I am 
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fortified by a -decision of a Division Bench 
of this Court in Chhanalal v. State, 1 Guj 
LR 260 = (AIR 1961 Guj 27). In that case, 
a provision similar to the provision of Sec- 
tion 49 of the Act in Section 26 of the 
Bombay Local Boards Act of 1923, came 
to be considered. The facts of that case 
were that the petitioner before the Court was 
the President of the District Local Board, 
Mehsana, at the time when -he filed a peti- 
tion. He was also the President of the a 
viously constituted Local Board. The Dist- 
rict Local Board for Mehsana was constitut- 
ed by elected members in 1957. The peti- 
tioner in that case was an elected member 
of that Board and was elected as its Presi- 
dent and functioned as such from july 12, 
1957 to June 18, 1958, The boundaries o 
Mehsana District were changed and the 
Local Board was dissolved by the State 
Government on June 18, 1958. On the 
next .day ie, on June 14, 1958, the Dist- 
rict Local Board for Mehsana District was 
reconstituted and the petitioner was’ one of 
the nominated members of that Board. At 
a meeting convened for the purpose, the 
petitioner was elected President. of the re- 
constituted Local Board on June 14, 1958. 
Though the offiće of the peitioner as Presi- 
dent was for a period of three years from 
June‘ 14, 1958, on April 4, 1960, the State 

ernment issued a notice on the peti- 
tioner calling u him to show cause why 
he should not be removed from his office 
under Section 26 (1) of the District Local 
Boards Act. A num of allegations were 
made against him in the show cause notice. 
Those allegations related to a period prior 
to June if, 1958 and thus related to the 

iod when the previously constituted Dist- 
rict Local Board was in existence. Imme- 
diately after the service of the show cause 
notice on him, Chhanalal filed the petition 
before the High Court seeking a Writ of 
Prohibition directing the State not to pro- 
ceed with the inquiry contemplated by the - 
show: cause notice. The provisions of Sec- 
tion 9 (1) Gii) of the Bombay District Local 
Boards Act w imilar to the provisions of 
Section 28 (1) (d) of the Act before me 
and the provisions of Section 25 were simi- 
lar to the provisions of Section 49, (1). Sec- 
tion 26 was in these terms:— 


“26. (1) The term of office of every 
President or Vice-President shall ‘cease on 
the expiry. of his term of office as a mem- 
ber of the Local Board over which he pre- 
sides; provided that he shall be removable 
from office, as such President or Vice-Presi- 
dent, by the State Government for miscon- 
duct, or neglect of or incapacity to per- 
form his duty and a President or Vice-Prest- 
dent so removed shal! not be eligible for re- 
election or appointment during the re- 
nee of the term of office of Local 


On these facts, while interpreting the scope 
of the inquiry under Section 26 (1) of the 
Bombay Local Boards Act, the Division 
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Bench held after applying the principle of 
Nocitur a Sociis:—~ 


- “When the import of a statute is doubt- 
ful associated wo can explain and limit 
the application of eachother. The word 
“misconduct” in Section: 26 of the Local 
Boards Act is grouped with two other ex- 
ressions Dene and Bree ce to per- 
orm duties of a President and it is permis- 
sible to determine its meaning by a refer- 
-ence to the associated words provided such 
reading of it is not inconsistent with th 
Saral intent and ambit of the rule.” : 

` The Division Bench further held— 

“Even ‘though the office of a President 
of a. District Local Board continues- till the 
expiry of his term of office, he may never- 
theless be removed from his office as -such 
President by the State Government for mis- 
conduct or neglect of duty or incapacity to 

erform his duty under ‘Section of the 
Bombay Local Boards ‘Act. The removal 
from’ office is to be confined in point of 
time only to the remainder of the term: of 
the Local Board. The misconduct of which 
Section 26.of the Act speaks is mis- 
conduct during the term of office and 
not at any point or period’ of. time beyond 
and. before term of office.” _ 

In -arriving at its conclusion the Divi 
sion Bench sought support from the vi- 
sions of Section 9 of the Bombay Local 
Boards Act, similar to Section 23 PAS of 
the Act before me; and in view of this con- 
clusion the Division Bench held that the 
show cause notice issued against Chhang- 
lal was beyond the competence of the State 
Government. 

6. In the instant case, it is common 
ground that fresh elections to the Pancha- 
yat' were held in 1967. The petitioner was 
elected as a member and subsequently was 
elected as the Sarpanch of the village Pan- 
chayat by the members of the Panchayat. At 
the time when the Development Commis- 


sioner, mdent No, 2 herein, passed his 
Order of September 2, 1971, the petitioner 
was- holding office of the Sarpanch of the 


newly elected Panchayat of Dungarwada 
village, which had been elected in 1967, and 
he was not holding the office as Sarpanch 
of the Panchayat with reference to which 
misconduct was committed in 1968. It is 
true that the show cause notice under Sec- 
tion 49 (1) was issued by the District 
Development Officer on April 19, 1966 
during the tenure- of the very Panchayat 


with reference to which the misconduct is . 


alleged to have’ been committed by the 
petitioner. But the question is whether there 
was any office from which the petitioner 
could have been removed by the Order, 
dated September 2, 1971, passed by the 
Development Commissioner. The office of 
. the Sarpanch, with reference to which the 
show cause notice was issued on April 19, 
1966 and with reference to which the mis- 
_ conduct was alleged to have been commit- 
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-conduct it was o to 


ted by the petitioner came to an 
1967 or sometime prior to the fresh elec- 
tions held in 1967 when the period of the 


these circumstances, I prefer to 
decision on th i 


e groun pareu in the 
light of the discussion of the legal provisions 


the competent au- 
thority to pro under Section 49 (2), it 
was not open to the competent authority in 
the first instance or, to the Development 
Commissioner in revision to pass any order 
of removal after the fresh elections were! . 
held in 1967. Once the office comes to an 
end either by A AE or for any other 
reason, the scope of passing the order under 
Section 49 (1) of removing the person con- 
cerned from that -office also comes to an end 
and the power under Section 49.(1) can- 
not be exercised if the office from which a 
person is sought to be removed is not in 
existence. It is true that the ceedin: 
contemplated by Section 49 (may © 
some time but merely because the proceed- 
ings take time the order of removal from 
an office, which no longer exists, cannot be 
passed under Section 49 (1). The authorities 
con have an alternative available to 
them viz., under Section 49 (2), provided 
they adopt the proceeding in time, and 
abide by the time-limit laid down in. Sec- 
tion 49 (2), The Legislature contemplates 
that the inquiries under Section 49 (ty and 
Section 49 (2) must be adopted promptly 
and must be carried out promptly so t 
the elective processes contemplated by thé 
Gujarat Panc yal Act for membership or 
for the office ot the Sarpanch, Up-Sarpanch, 
Chairman or Vice-Chairman, are not inter- 
fered with ar are interfered’ with to the 
least possible extent. The Legislature has: 
sought to hold the balance even between 
the elective- processes and the desirability 
of keeping out those persons who are guilty 
of misconduct or unable. to perform the. 
duties under the Act as contemplated by 
Section 49 (1), The distinction between the 
two sub-sections of misconduct available to 
the -competent authority under Section 49(1) 
and Section 49 (2) must be clearly borne in 
mind and this distinction provides the clue 
to the interpretation of- Section 49. `, 


7. Under`- these circumstances, the, 
Order, Annexure B to the ition having 
been passed on September paion, after 
the petitioner ' had ceased ` to oecupy. the 
office which he held prior to 1967, must 
be held to be bad and must be struck down. 
At the time when the Development Com- 
missioner passed the Order, Ex. B removing 
the petitioner from the office of S 
the office of the Sarpanch, from w. he 
was sought to be removed, no longer exist- 
ed. Hence that order is bad and must be 
struck down. I, therefore; issue a Writ of 
Certiorari quashing and setting aside the 
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order, Annexure B to the petition, and direct _ 


that the order passed by the Development 
Commissioner in Revision, on September 2, 
1971, shall not be enforced against the peti- 
tioner. In the result, this Special Civil A: 
plication is allowed and the rule is made 
Rar with ae ones a to ee 
o disnosal of the al Gi pall 
cation, no’ order on the Civil Application 
matter. 


taken out in this 
i Petition allowed. 





‘ATR 1972 GUJARAT 251 (V 59 C 46) 
B. J. DIVAN, J. F 
Patel Vallabhbhai Desaibhai, Petitioner 
vy. Patel Manubhai Chhotalal and another, 
Respondents, ; 


. Special Civil Appln. No. 86 of 1969, 
D/- 10- 


11-1971. . j 
Bombay. Tenan and Agricultural 
Lands Act (67 of 1948), Sec.,15 and Rule 9 
of Rules, 1956 — Surrender satistying all 
the prescribed requirements snaps landlord- 
tenant relationship and is itself delivery of 
possession. - 

A formal order by Mamlatdar directing 
delivery of possession to landlord is not 
necessary to effectuate the surrender. The 
only statutory requirements for a valid sur- 
render are: (1) ere must be an instru- 
ment of surrender in writin (2) It must be 
verified before the Mamlatdar, (3) On an en- 
quiry he must satisfy himself that the tenant 
understands the nature and consequences of 
surrender and that it is voluntary, and (4) 
he must endorse his finding on the instru- 
ment of surrender. AIR 19869 SC 1190, 
Followed: AIR 1971 SC 485, Referred; AIR 
1971 Bom 106 (FB), Not followed. 


(Paras 2, 8 & 6) 

Cases Referred: Chronological Paras 

AIR 1971 SC 435 = Civ, App. Nos.. 1409 
& 1721 of 1966, D/- 19-10-1970, 


Bhagwant Pundlik v. Kishan Ganpat 
Bharaskal : 

- AIR 1971 Bom 106 = 78 Bom LR 755 
. (FB), Madho Tatya v. Maharashtra 
Revenue Tribun 2, 

ATR 1969 SC 1190 = 10 Guj LR 829, 
Vallabhbhai v. Bai Jivi - , 3, 
AIR 1964 SC 1820 = 65 Bom LR 828, _ 
Dahya Lala v. Rasul Mahmomed 
N. C. Shah, for Petitioner; M. I. Patel, 
for Respondent No. 1. . i 
ORDER:— This spn Civil Applica- 
tion -arises. under the following circumstan- 
ces: Prior to November 24, 1956, the peti- 
tioner was cultivating S. No. 191 of Vina 
village in Nadiad Taluka of Kaira District. 
This S. No. admeasures 2 acres and 18 gon 
thas. According to the petitioner he had 
been cultivating this S. No. for more than 
20 years as a tenant and respondent No. 1 


EP/EP/C686/72/TVN/VBB 
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‘of the deceased landlord, 


‘tivating the land 


: order of the 
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herein was ‘the: owner of this property. Ac- 
cording to the petitioner, since he continu- 
ed to be in possession as a tenant on 
April 1, 1957, that being the tillers’ day, 
he had become entitled to purchase the land 
as a deemed pi er under Section 82 of. 
the Bombay Tenancy & Agricultural Lands 
Act “(hereinafter referred to as the Act). Ac- 
cording to the petitioner he was paying a 
share of the crop to the owner as and by 
way of rent. On April 15, 1966, the peti- 
tioner applied to the Mamlatdar under Sec- 
i) of the Act for a declaration that 
he was a tenant on that date in‘ respect of 
this land,.S. No. 191 of Vina Village. This 
application was rejected by the Mamlatdar. 
According to the , the petitioner 
had surrendered his tenancy rights in favour. 
Chho as far 
back as November 24, 1956; ‘and hence 
from that date onwards he had ceased to 
be the tenant and, therefore, he could not 
be deemed to be the purchaser of this land. 
Against this order of the Mamlatdar, the 
petitioner went in appeal and the appeal 
was disposed of by the Demy Collector, 
Kaira, at Kaira, The Deputy Collector held - 
that there was no valid suftrender and he 
allowed the ap and set aside the order 
passed by. the Mamlatdar. He also came to 
the conclusion that the petitioner was cul- 
as ‘a tenant on April 1 
1957 and hence had. become the deemed 
purchaser in repont of this land. Against 
the decision of the Deputy Collector, Kaira, 
the owner went in revision to the Gujarat 
Revenue Tribunal and by its order dated 
April 26, 1968, the Tribunal reversed the 
order of the Deputy Collector, Kaira and 
restored’ the order of the Mamlatdar and 
dismissed the petitioner’s application under 
Section 70 (b). The Trib ‘held that there 
was no (sic) valid surrender .of the tenancy 
rights of the petitioner and hence the peti- 
tioner could not bé said to have become a 
deemed purchaser, The present Special 
Civil Application has been filed against this 
Gujarat Revenue Tribunal, | 
under Article 227 of the Constitution. 


2. The Tribunal has observed in its 
judgment:— = 

“It is true that the order has not- stat- 
ed in so many words that the land is sur- 
rendered ‘to the landlord. But the order does 
state that the opponent was a protected 
tenant, that he made an application to sur- 
render the land, that in his statement, dated 
4-8-56 he ‘stated that he did not want to 
cultivate the -land’ further and did not want 
to purchase it and that in spite of the fact 
that he was explained his rights it was 
found that no eat, inducement or pres- 
sure had been exercised upon him to sur- 
render his rights. Under Rule 9 of the 
Bombay Tenancy and Agricultural Lands 
Rules it is necessary to be stated by the 
Mamlatdar after such inquiry as he thinks 
fit that the tenant understood the nature and 
consequences of the surrender and also that 
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' it was voluntary and. shall endorse his find- 
ings on the instrument of surrender. This 
was done. .......... we are of the opin- 
ion that it has been established that the 
opponent made a légal and valid surrender.” 
Under Section 15 (J) of the Act as it stood 
on the statute book on November 24, 1956, 
it was provided that a tenant may termi- 
nate the tendncy in respect of any land at 
any time by surrendering his interest there- 
in in favour of the landlord; vided that 
such surrender s be in writing and : veri- 
fied before the Mamlatdar in the prescribed 
manner, For finding out as to what is the 

rescribed manner, one has to go to the 
Bomby Tenancy & Agricultural Lands 
Rules, 1956, made by the Government 
. under the amoron Pona conferred upon 
it by Section 82 of the Act under S. 82 2) 
(d), the State Government may provide for 

e manner of verifying the surrender. of a 
tenancy under Section 15. Rule 9 of the 
Rules was in these terms:— _ 


“The Mamlatdar when verifying the sur- 
render of a tenancy by a tenant in favour 
of the landlord under Section 15 shall satisfy 
himself, after such enquiry as he thinks fi 
that the tenant understands the nature an 
consequences of the surrender and also that 


it is volun and shall endorse his findings 
in i be! upon the'instrument of sur- 
render. : ; 


The Tribunal has found as a fact in the 
instant case that the petitioner had surren- 
dered his tenancy by an instrument of sur- 
render. Secondly, t written instrument 
. of surrender was verified before the Mam- 
latdar and at the time of verification, as 
required by Rule 9, on that instrument of 
surrender the Mamlatdar’ had endorsed his 
finding to the effect that he had satisfied 
himself after inquiry that, the tenant under- 


stood the nature and consequences of the’ 


surrender and that it was voluntary and 
that he was not induced by inducement, 
coercion, threat or promise. It is true that 
there is no order by the Mamlatdar order- 
ing that the surrender shall take effect but 
when one examines Section 15 (1) and Rule 
9, one finds that neither. of these two pro- 
visions requires the Mamlatdar to pass any 
order regarding surrender. In order that a 
surrender under Section 15 shall ‘be valid, 
the following ingredients must be present. 
There must an instrument of surrender 
in writing. Secondly, the surrender must 
be verified before the Mamlatdar. Thirdly, 
the Mamlatdar must satisfy himself after 
such ‘enquiry as he thinks fit that the tenant 
understands the nature and consequences 
of the surrender and that the surrender is 
voluntary; and fourthly, the Mamlatdar 
must endorse his finding in that-behalf on 
the instrument of surrender. Reading Sec- 
tion 15 of the Act and Rule 9 together 
these are the four irements of a valid 
surrender and if all the four requirements 
are present as they were. present in the in- 
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. (2) of the Act, no landlord shall 


ALE 
stant case, requirements of Section 15 and 
Rule 9 are Completely satisfied and it could 
be said to be a valid surrender contemplat- 
ed by Section 15 since it meets with the 
requirements both of Section 15 as well as 
of Rule 9. It is true, as Mr. Shah has em- 
hasized that there was no order passed 
by the Mamlatdar directing that possession 
of the Jand should be handed over to the 
owner when the surrender took place. Mr. 
Shah has contended that under Section 29 
obtain 
possesion of any land or dwelling house 
eld by a tenant except under an order of 
the Mamlatdar and he contended that in 
this case, there was no order of the Mam- 
latdar directing that possession should be 
handed over to the owner of the property. 
Mr.: Shah relied upon the decision of a - 
Full Bench of the Bombay High Court in 
Madho Tatya v. Maharashtra Revenue Tri- 
punal, 7 m LR 755 = (AIR 1971 Bom 
106 )).. The Full Bench in that case 
was considering the provisions of Section 
86 (2) of fhe Bombay Tenancy and A 
cultural Lands (Vidarbha Region) 

1958, which is in terms identical with Sec- 
tion 29 (2) of the Act before me and Sec- 
tion 20 of the Act before the Full Bench 
was in terms identical with Section 15 of 
the Act before me. The Full Bench held 


a Section 86 (2) of thé Act before the 


Full Bench is plenary and controls Sec- 
tion 20 of that Act; and hence without an 
order of possession of the Tahsildar a ten- 
ant does not cease to be a tenant, even 
though he has handed over possession of 
d he held as a tenant and even 
the surrender is verified under the 
to Section 20 read with Rule 11 
of the Bombay Tenancy: and Agricultural 
Lands (Vidarbha Region) Rules, 1959, The 
consent or willingness of the tenant to sur- 
render is irrelevant and does not affect this 
rule. The Full Bench further held that 
en order for possession need not necessarily 
be passed upon a s te application under 
Section 36 of the Act. It is sufficient jf 
such an order is passed at the time when 
the surrender comes u for verification - 
under Section 20 of the Act. It a 

that the Full Bench considered different 
decisions delivered by one or the other of 
the Division Benches and also considered 
the decision of the Supreme Court in 
Dalya Lala v. Rasul Mahomed, 65 Bom 
LR 328 = (AIR 1964 SC 1820). This 
decision of the Full Bench of the Bombay 
High Court was delivered on September 
12, 1969. From the report of the decision 
of the Full Bench and from the- discussion 
it does not appear that the attention of 
the Full Bench was drawn to another deci- 
sion of the Supreme Court in Vallabhbhai 
v. Bai Jivi, AIR 1969 SC 1190. = (10 G 
LR 829). In that case the Supreme Co 
was concerned with the interpretation of 
Section 29 and Section 15 of the Act be- 
fore me ie. with the provisions of law 
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` identical in terms with the provisions of 
Sections 86 and 20 of the Act before the 
Full Bench. It is unfortunate that the at- 
tention of the Full Bench of the Maharash- 
tra High Court, which delivered the said 
judgment on January 10; 1969, was -not 
drawn to this decision of the Supreme 
Court. The basis on which the Full Bench 
geen proceeds er it Pa ears from he 
judgment, on page o e report, t 
even after surrender which is duly verified 
and which is in consonance with the provi- 
sions of Section 20 of the Act before the 
Full Bench, the tenant does not cease to 
be a tenant. Kotwal, C. J. delivering the 
fudgment of the Full Bench has observed 
at page 759 of the report:— 


“All that Section 20 says is that the 
tenancy is terminated upon the tenant sur- 
rendering his interest as a tenant in favour 
of the kadioni. We have already shown 
that the definition includes in e word 
“tenant” a person who is in lawful posses- 
sion or cultivation. Such a person would 
by the mere fact of possession be a tenant 
but he would thereby enter into a statu- 
tory relationship with the landlord, and 

nat S. 20 is that by any act of sur- 
render on his part it is that statutory rela- 
tionship which is put an end to. But the 
section does not say that he will cease to 
be a tenant. Inc he cannot cease to 


be a tenant so long as he continues in pos-. 


session, because being in la possession 
he is deemed to be a tenant. Section 20 
does not speak of possession at all. There- 
fore, in the case of a deemed tenant, Sec- 
tion 20 cannot possibly have the result of 
making the tenant cease to be a tenant un- 
less an order taking away his possession is 
also passed.” 


In AIR 1969 SC 1190 (pra) 
delivering the judgment of the 
Court has observed in para 5 at page 831 
of the report:— ; 


` Shelat, J. 


and as provided by sub-section (2) on such 
surrender of the tenancy the landlord be- 
comes entitled to retain the land so sur- 
rendered by the tenant in the same man- 
ner as when the tenancy jis terminated 
under Sections 31 and 81-A of the Act. 
The tenancy on such surrender comes to 
an end and thereupon the relationship be- 


tween them of a landlord and a tenant and `` 


the rights arising out of that relationship 
terminate. The islature, however, was 
aware of the possibility of landlords taking 
anre iD the based reor 
to sate e tenants a such a pos- 
sibility it laid down through the proviso 
that a surrender by 
be valid and binding on him if it was in 
writing and was verified by the Mamlatdar. 
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‘Full Bench proceeds 


Supreme , 


- sage from this decision of the 


[Prs. 2-3] Guj. 253 
Before the Mamlatdar would verify such 
surrender it would be his duty to ascertain 
whether the surrender was voluntary and 
was not under pressure or undue influence 
of the landlord. But once the surrender- 
satisfies these two conditions it has the 
same effect as the termination of tenancy: 
the tenancy comes to. an end and the land- 
lord becomes entitled to retain the land of 
which possession is delivered to him by the 
tenani surrendering his interest as a tenant 

erein. 


` The Supreme Court has placed the above 


interpretation on Section of the Act and 
it proceeds upon the footing that if there 
is a valid surrender within the meaning of 
Section 15, the tenancy comes to an end 
on such valid surrender. The tenant there- 
after ceases to be a tenant and the relation- 
hip of landlord and tenant comes to an 
end thereafter there is no question of the 
Jandlord having to secure any order for 
possession because at the time of surrender 
itself the tenant would deliver possession 
of the land till then in his cultivation to 
the landlord. Otherwise there is no mean- 


ing of the words “surrender of the ten- 
ancy”. As I stated earlier, it is unfortu- 
nate that this decision in Vallabhbhai’s 


case, AIR 1969 SC 1190 (supra) was nòt 
brought to the attention of the Full Bench 
of the Bombay High Court because the 
upon the footing that 
even though there may be a valid sur- 
render, the tenant does not cease to be a 
tenant and he continues to be a tenant 
until there is an order passed by the Mam- 
latdar or the Tahsildar, as the case may be, 
directing possession to be handed over. I 
may point out that under Section 2 (18) 
(9 “tenant” means a person who holds 
and op lease and includes a person who 
is deemed to be a tenant under Section 4. 
It is in the light of this definition of the 
word “tenant” occurring in Section 2 (18) 
that the Supreme Court in Vallabhbhai’s 
case (supe) interpreted the provisions of 
Section 15 (1) of the Act before me, equi- 
valent to Section 20 of the Act before the 
Full Bench of the Bombay High Court. 


8. Mr. Shah, for the petitioner, has 


‘drawn my attention to the decision of the 
. Supreme Court in Bhagwant Pundalik- 


Kis. Ganpat Bharaskal, Civil Ap 
Nos. 1409 and 1721 of 1966, decided 
the Supreme Court on 19-10-1970 (re- 
ported in AIR 1971 SC 485). The Supreme 
Court in that case was concerned with the 


v. 
eals 
by 


Provisions of the Bomba 


icultural Lands (Vidarbha Rone re 
i - Region c 
1058; and considered the pation of 
Sections 20 and 86 of the Act. Mr. Shah 
has pointed out to me the following pas- 
Supreme 
Court:— 


“Counsel for the appellant contended 
that Section 86 (2) does not commence 
with the expression “Notwithstanding any 
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agreement, usage, decree or order of a 
court of law” as Section 19 of the Act 
does, and on that account it may reason- 
ably be inferred that- the Legislature in- 
- tended that only those tenants shall be 
deemed entitled to possession within the 
meaning of Section 86 (1) who were dis- 
possessed by fraud, coercion or misrepre- 
sentation, and not tenants who had volun- 
tarily parted with possession of the lands. 
We are unable to agree with that conten- 
. tion, Section 19 provides that notwith- 
standing any agreement, usage, decree 
order of a court of law tenancy of any 
land held by a tenant shall not be termi- 
nated except in the cases specified: therein. 

ereby it is expressly enacted that sur- 
render shall be in writing and shall be 
verified in the prescrib manner. Sur- 
render of tenancy which does not comply 
with the requirements of Section 20 is in- 
effective. Again, sub-section (2) of Section 
86 imposes a disability upon. the landlord 
from obtaining possession of - any land 
. occupied by a tenant except under an order 
of the Tahsildar. The terms of. sub-section 
@) of Section 86 are explicit; they are not 
subject to any implication that possession 
obtained with the consent of the tenant, 
Paio p o an order of- the Tahsildar is 
vi 


I a point out that the decision of the 
Full Bench of the Bombay ee Court was 
brought to the attention of the Supreme 
Court; and the Supreme’ Court observed:— 

“In the present case there is no. sur- 
render of tenancy in writing and no verifi- 
cation of surrender .by the Tahsildar. We 
need express no opinion on the question 
whether mere verification by the Tahsildar 
without an order of the Tahsildar autho- 
- rising the landlord to obtain possession dis- 
- entitles. the tenant to claim possession under 
Section 86 (1).” 


It may. be further pointed out that in Bhag- 
want’s case, AIR 1971 SC 485 (su >, 
there was no valid surrender inasmuch as 
there was.no written instrument of sur- 
render; nor was there any verification be- 

fore. the Mamlatdar or Tahsildar. There- 

“fore, there was no valid’ termination of the 
tenancy within the meaning of Section 20 


of the Act with which the Supreme Court: 


was costae. equivalent :to Section 15 of 
the Act before me. In this decision of the 
Supreme Court, though the decision of the 
Bombay High Court Full Bench was be- 


fore it, the Supreme Court left the ques- 


tion open as to whether mere verification - 
the Tahsildar without an order of the 


ahsildar authorising the landlord to obtain 
possession disentitles the, tenant to claim 
possession. Under Section 36 (1) a tenant 
entitled to possession of any land under 
any of the provisions of the Act or as a 
result of eviction in contravention of sub- 
section (2), may apply in writing. for such 
possession to the Tahsildar.: This provision 


or’ 
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of Section 36 (1) is identical with the pro- 
vision of Section 29 (1) except that the 
words “or as a result of eviction for con- 
travention of sub-section at which found 
their pe in Section 36 (1)-of the. Act be- 
fore the Supreme Court and the Bombay 
Full Bench are not to be found in Section 
29 of the Act before me. To my mind, 
the question which ‘was left open. by the 
Supreme Court in Bhagwant’s case, AIR 
1971 SC 485 (supra) is already covered by 
the decision of the Supreme Court itse 
in the earlier case of’ 1969 SC 1190 
(supra); because there the Supreme Court] - 
inted out that once e surrender 
satisfies the two requirements of Section 15 
(1) of the Act, it has the same effect as the 
termination of tenancy; the tenancy comes 
to an end and the landlord becomes entitl- 
ed to retain the land of-which possession 
is delivered to him by the tenant surrender- 
ing his interest as a tenant therein. If the 
tenancy comes to an end it necessarily fol- 
lows that no subsedoent application under 
Section 29 (1) can be made by the tenant 
and further the possession of the landlord 
after the date of the surrender is r 
and he cannot be dispossessed of that land. 
As a matter of ‘fact, once there is a valid 
surrender, he ceases to be the landlord he- 
cause the relationship of landlord and, ten- 
ant has been snapped by.a valid surrender 
which satisfies the requirements of Section 
-15 of thè Act. Under these circumstances, 
in my opinion, the decision in Vallabhbhai’s 
case opr directly applies; and the inter- 
pretation placed by the Supreme Court in 


that case would directly govern the inter- 
pretation of the sections before me. _ 
4, Mr. Shah, for the petitioner, 


contended that at p. 882 of the report in 
10 Guj LR 829 = (AIR 1969 SC 1190), 
the Supreme Court has purported to ‘state 


- that the tenant continues to be entitled to 


possession even when there is a surrender 
under Section 15. But this contention must . 
be rejected. On the contrary what the 
Supreme Court has pointed: out is | that 
there is a distinction between Section 15 
and Section 87. Section 37 deals with a 
revival of tenancy; whereas if there is no 
valid surrender under Section 15, the rela- 
tionship of landlord and tenant still conti- 
nues and, therefore, it is a question of res- 
toration of possession to the tenant. Under 
Section 87 of the Act, there is an express 
provision for restoration of possession since 
that section d with revival of tenancy. 
If the tenancy is not terminated as required 
by law, it must be deemed to have conti- 
nued and if-a tenant is out of possession 
though he is entitled to possession by vir- 
tue of the fact that the tenancy still con- 
tinues, he can apply for restoration of pos-. 
session; and under these circumstances he 
can make an application. It is in this :con- 
text of comparison of provision of Sections 
87 and 15 that the Supreme Court has ob- 
served as follows:— l 
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“It is true that Section 87 expressly 
provides for restoration of possession to the 
tenant in the eventuality provided therein 
while Section 15 does not so provide. But 
the right to restoration had to be provided 
for in Section 87 as there would be termi- 
nation of tenancy which becomes _ revived 
and on revival thereof the tenant becomes 
entitled to restoration of possession. In a 
case under Section 15, however, if the sur- 
render is not valid it is no surrender at all 
and there is no question of termination of 
tenancy. The tenant continues to be en- 
titled to possession and therefore there is 
no question of the section having to pro- 
vide for restoration of possession. There 
is, therefore, no force in the contention 
that in the case of an invalid surrender the 
tenant is not entitled to possession under 
the provisions of the Act. He is in fact 
entitled to claim back possession under 
Section 15 itself for under sub-section p 
the landlord becomes entitled to retain the 
land only if the surrender is in accordance 
with the provisions of Section 15.” 


The words “the tenant continues to be en- 
titled to possession” occurring in this pas- 
sage must be read in the context in which 
those words occur, viz., if there is no valid 
surrender under Section 15, the tenancy 
continues and the tenant continues to be 
entitled to possession. These words on 
which Mr. S relies cannot be torn out 
of the context; and when read in the con- 
text, the meaning becomes clear and there 
is no departure from what the Supreme 
Court has stated earlier in the same para- 
graph. 


5. Under these circumstances, with 
great respect to the learned Judges of the 
Full Bench who decided Madho  Tatya’s 
ease, 73 Bom LR 755 = (AIR 1971 Bom 
LO6) (supra), I am unable to follow their 
decision in view of what has been stated 
by the Supreme Court in Vallabhbhai’s 
case, AIR 1969 SC 1190 (supra). 


6. In the instant case, the Tribunal 
has found that all the requirements of Sec- 
tion 15 of the Act and Rule 9 of the Rules 
were satisfied; and the Tribunal was, there- 
fore, right in coming to the conclusion that 
there was a valid and legal surrender by 
the petitioner to the landlord on Nevember 
24, The mere fact that there was 
no formal order by the Mamlatdar regard- 
ing the surrender is totally immaterial, to 
my mind. As a matter of fact, there is no 
provision anywhere in Section 15 or in the 
Rules which would require the Mamlatdar 
to pass a formal order. All that he has 
to do is to verify that the surrender is a 
voluntary surrender and he has to satisfy 
himself that the tenant is not being deceiv- 
ed in any manner in passing the instrument 
of surrender. He has further to endorse 
on the instrument of surrender itself his 
satisfaction as contemplated by Rule 9 but 
beyond such verification and endorsement 
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‘he has not to do anything else. He is not 
required to pass any formal: order regard- 
ing surrender and, therefore, Mr, Shah’s con- 
tention about there being no order by the 
Mamlatdar regarding surrender, must he 
rejected. 


7. Under these circumstances, the 
Revenue Tribunal was right in coming to 
the conclusion that after November 24, 
1956, when the surrender was verified by 
the Mamlatdar and when the endorsement 
was made by the Mamlatdar on the instru- 
ment of surrender, the petitioner had ceased 
io be the tenant of the first respondent and 
that at the time when the application was 
made in 1956, he was not a tenant of the 
first respondent. This Special Civil Appli- 
cation, therefore, fails and is dismissed. 
Rule is discharged. The petitioner will pay 
the costs of this petition to the first res- 
pondent. 

Petition dismissed. 
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Union of India, Appellants v. Vulcan 
ee ges Co. Ltd. and others, Respon- 
ents. 


First Appeal No. 91 of 1964, D/- 19- 
11-1971, against order of N. G. Shelat, 
Principal J., City Civil Court, Ahmedabad 
in City Civil Suit No. 76 of 1962. 

T. P. Act (1882), S, 135-A (2) — “Sub- 
rogated to all rights and remedies of insur- 
ed” — Insurer with letters from consignee 
insured affirming subrogation in respect 
totally lost railway consignment and declar- 
ing no objection to insurer getting payment 
can file suit against railway in his own 
name. (1968) 70 Bom LR 487, Diss. from; 
AIR 1986 Bom 344, Dist; AIR 1971 C 
491, Foll. (Para 5) 


Under the clauses the insurer payin 
for total loss is entitled to the interest o 
and ee subrogated to all the rights and 
remedies of the insured in respect of the 
subject-matter whereas under clause © 
concerning partial loss he does not get the 
interest of the insured but is subrogated 
merely to the rights and remedies of the 
insured only in so far as the insured was 
indemnified by payment for such a loss. 
It follows that the insurer in a case under 
clause (2) is clearly entitled to seek neces- 
sary proper remedies to make recoveries. 
The omission of a specific provision for hi 
suing in his own name does not alter the 
position. (Para 5) 


Under those two letters of the consignee 
insured the insurer has fully secured all 
rights, title and interest of the former and 
is as such entitled to file a suit in his own 
name against the railway. ara 5) 
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` Cases Referred : papa gy Paras 

_ AIR 1971 Cal 491 = 75 Cal WN 

| 563, Union of India v. Great 

American Insurance Co. Ltd. 5 

(1968) 70 Bom LR 487 = 1970 Mah 

: . LJ 156, Oriental Fire and General 
Insurance Co, Ltd. v. American, 
President Lines Ltd. 

‘ATR 1964 Cal 862 .=Textles and 
Yarn (P.) Ltd. v. Indian National 
Steamship Co. Ltd. l , 

‘ATR 1957 Cal 190 = 98 Cal LJ 106, 
Indian Trade and General = 


„ance Co, Ltd. v. Union of India 5 


ATR 1986 Bom 344 = 88 Bom LR 
‘610, Natioal Petroleum, Co. Ltd. 
v. Popatlal 


M. M. Shah, for Appellants; J BF Shah 
or No. 1) and M. C. Patel for-M. D. Pan- 
ya (for No. 3), for Respondent. — 


JUDGMENT :— This appeal is direct- 
ed against the judgment of the learned 
Judge, City Civil Court, Ahmedabad dė- 
‘creeing the plaintiffs suit for Rs. 4050 
with future interest at the rate of 6% from 
the date of the suit till payment, ‘against 
the Union of India, representing Western 
Railway, Central Railway and Eastern Rail- 
way. 


2. The facts giving rise to this 
appeal in a nut-shell aré as under:— 


8 The plaintiff-Vulcan Insurance 
Company Limi filed a suit for recover- 
ing Rs. 4050 against defendant No. 1 viz. 
Union of India naive a the Railways 
alleging that defendant No. 2 R. K. Dhand, 
owner of Arkay Traders had put'an order 
with the Asiatic Machinery’ Corporation 
‘Private Limited i.e, defendant No.4 im the 
guit to send five boxes of cast iron plates 


by rail to defendant No. 3 Ambica Mills.. 


Limited, Ahmedabad. .Defendant No. 4 
accordingly despatched from 
railway receipt No. D-018605, invoice 
Ko. 178 of 5th December, 1956, pe 
worth Rs. 4000 of which defendant No. 2 
was the owner. Defendant No. 4 Asiatic 


d had 


blank endorsement. e said receipt was 
received by Arkay Traders which was in 
„turn endorsed to Shree Ambika Mills Limit- 
ed authorising it to take delivery of the 
goods at Ahmedabad Railway station. It 
transpires that the ds had not arrived at 
Ahmedabad and er making necessary 
inquiry and baba a Lor gever days, it was 
ultimately found t the goods were lost 
. in transit. Shree Ambica Mills Limit 
therefore returned the railway receipt to 
Arkay Traders informing them~ that the 
goods were not received. It may be noted 

t after. the goods were despatched by 
Asiatic eny Corporation from How- 
rah, defendant 2 Arkay Traders had 


a 
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` under the terms of 


Howrah as, 


ALR 


insured the goods with the pet om 
y for the full amount is for 

. 4000. As the goods were not receiv- 
ed and it was to ne anay Traders 
e po of insurance, 


recovered the said amount 


tion an ting full aro to 
tiff-company to take lawful ways and 


own risk and pepone nity, to recover the 
said amount of -damage or loss. Subse- 
quently, -Arkay Traders also informed the 
railway authorities about the, transfer of 
their rights to the insurance: company: The 
said letter was addressed to the Chief Com- 
mercial Seperiatendenh,. Western Railway 


ance Company, Bombay in full and final 
settlement of their claim for non-delivery 
of the consignment and, therefore, they 
had no objection to their paying the amount 
of compensation to the sai rance 
company. The Vulcan Insurance company 
thereafter served. a notice on the Union of 
India under Section 77 of the Indian Rail- 
ways Act and also under Section 80 of the 
Civil Procedure Code as the railway failed 
to pay the said amount, it filled a suit to 
recover the said amount in the City Civil 
Court at Ahmedabad, . 


4, The Union of India by its writ- 
ten statement, Ex. 28 raised several conten- 
tions. We are not concerned with all 
those contentions which have been nega- 


tived by the Court below. and have’ not 
been raised before me. The only conten- 


mal tn a Gonconal i 

ap at there was no privity of con- 
tract between defendant No. 1 and defen- 
dant No, 2 Arkay Traders and thus Arka: 
Traders had no right to sue on the strength 
of railway receipt and claim damages 
from defendant No. 1. The plaintiff, there- 
fore, had no right to institute a suit on 
the basis of subrogation as alleged. The 
other defendants remained absent and the 
suit proceeded ex parte against them. From 
the pleadings of the parties, the learned 
Judge framed several issues at Ex. 81 of 
which issue No, 6 is as under— _ i 


“Has fe pinni a right to file the 
sult as alleg 
The learned Judge recorded his finding in 
oat oe “Siteopt. “aia 

vour 0 e p company. 

the said judgment and decree of the learn- 
ed Judge, the Union of India (original de- 
fendant No. 1) has preferred present 
appeal to this Court. : : 
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5. Mr. M. M. Shah, learned Advo- 
cate for the appellants has merely question- 
ed the right of the plaintiff-company to 
file the suit. He has not canvassed any 
other points before me. The main conten- 
tion raised by Mr. Shah is that in the in- 
stant case, in view of Section 185-A_ of 
the Transfer of Property Act, the insurance 
company did not get any right, title and 
interest of the ‘insured by mere subrogation 
and therefore unless the insured had join- 
ed in filing the suit for recovering the 

amount, the suit by the insurance com- 
` pany in its own name could not be tenable. 
Mr. Shah, in support of his say, referred 
to a recent Bombay decision which in a 
way supports his contention. I will refer 
to the said decision in order to find out 
whether the ratio of the Bombay decision 
could be applied to the instant case. Be 
fore I refer to the cases cited by the learn- 
ed Advocates for the parties, it will ba 
worthwhile to refer to relevant sections of 
the Transfer of Property Act. Section 135A 
states as under:— 


“(1) Where a policy of marine insur- 
ance has been assigned so as to pass tha 
beneficial interest therein, the assignee oł 
the policy is entitled to sue thereon in his 
own name; and the defendant is entitled 
to make any defence arising out of the con- 
tract which he would have been entitled to 
make if the action had been brave in the 
name of the person by or on behalf of 
whom the policy was effected. 


(2) Where the insurer pays for a total 
loss, either of the whole or, in the case of 
goods of any apportionable part, of the 
subject-matter insured, he thereupon be- 
comes entitled to take over the interest of 
the insured person in whatever may remain 
of the subject-matter so paid for, and he 
is thereby subrogated to all the rights and 
remedies of the insured person in and in 
respect of that subject-matter as from the 
time of the casualty causing the loss.” 


(3) Where the insurer pays for a par- 
tial loss, he acquires no title to the subject- 
matter insured, or such part of it as may 
remain, but he is thereupon subrogated to 
all rights and remedies of the insured per- 
son as from the time of the casualty caus- 
ing the loss, in so far as the insured person 
has been indemnified by such payment for 
the loss. : 

(4) Nothing in clause (e) of Section 6 
shall affect the provisions of this section”. 

_It may be noted that under clause (2) of 
this section, if there is a total loss and if 
the insurer pays the full amount of the 
loss to the insured, he becomes entitled to 
take over interest of the insured person in 
whatever may remain of the subject-matter 
so paid for and he is’ thereby subrogated 
to all the rights and remedies of the in- 
sured person in respect of the subject-mat- 
ter as from the time of the casualty causing 
the loss. Sub-clause (8) pertains to partial 
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loss. In such a case, if the insurer pays 
for the partial loss to the insured person, 
the insurer does not get any interest in 
the subject-matter insured but he is merely 
subrogated and he would be entitled to get 
indemnified for the payment made by him 
to the insured. Thus, there is a vital dis- 
tinction between sub-clauses (2) and (8) -of 
Section 185-A. Under sub-clause (2), the 
insurer gets interest in the subject-matter 
which the insured had therein. Bearing in 
mind, this distinction, I will now refer to 
the case of the Oriental Fire and General 
Insurance Co. Ltd, Bombay v. American 
President Lines Ltd., (1968) 70 Bom LR 
487, wherein the following observations 
were made: 

“An insurer or an underwriter of goods 
carried by sea or otherwise but covered 


by a policy of marine insurance, who on 
ayment of partial loss under Section 185-A 
13) of the 


ransfer of eae | Act, 1882, 
is subrogated to the rights and remedies of 
the insured person. to the extent of the pay- 
ment, is not entitled to sue a carrier of 
goods or other wrong-doer or tortfeasor in 
his own name to recover compensation for 
loss or damage due to the assured. In 


cases falling under Section 135-A (2) of 
the Act, o the insurer will not be en- 
titled to sue in his own name on the 


ground that he succeeds to the rights and 
remedies of the assured. 


The difference between subrogation 
under Section 92 of the Transfer of Pro- 
perty Act, 1882, and Section 185-A of the 
Act is that under Section 92 the subroga- 
tion results in the extinction of the original 
mortgagee’s rights and therefore, the origi- 
nal mortgagee has no more rights under the 
mortgage, whereas a subrogee under Sec- 
tion 185-A acquires rights only to the ex- 
tent of his payment which may be less 
than the rights of the assur himself. 
Another distinction is that the person who 
redeems under Section 91 is an interested 
person or a surety or a creditor and under 
that section that subrogee would get the 
rights conferred under Section 69 of the 
Indian Contract Act, 1872 because it 
would be a payment made by a person 
interested; but in the case of subrogation 
under Section 135-A, the insurer pays 
under his own contract of insurance and 
he is not interested in discharging the 
liability of the wrongdoer or the tortfeasor. 
The third distinction is that Section 92 
confers on the person redeeming rights ot 
the mortgagee against the mortgagor or any 
other person. It is these words that con- 
ferred the right to sue. There are no such 
words in Section 135 (2) and (8) as ‘against’ 
the wrong-doer or tortfeasor.” 

The judgment of the Division Bench of the 
Bombay High Court was delivered by Nain, 
J.. who was a member of the Division 
Bench consisting of himself and Chitale, J. 
After referring to the history of the Eng- 
lish Common Law, Nain, J., has observed:— 
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“The English Common law doctrine of 
suborgation, which had been enacted in 
England.in Section 79 of Marine Insurance 
Act,. 1906, was enacted in India verbatim 
in sub-sections (2) and (8) of. Section 185-A, 
with the addition .of sub-section (4).” : 


He relied ‘on the observations made by Sir 
Jobn Beaumont,-C; J., in the case of National 
etroleum Cag, Ltd. v. Popatlal, 88 Bom 
LR 610 = (AIR 1936 Bom 344), wherein 


it was stated as under:— _ oe 

“The : rule. of English .Law: is- clearly 
established that the only ‘persons who: can 
gue upon a-contract are the parties to that 
contract. No doubt, there: are many cases 
in the books in which persons who are: not 
in terms parties’ to a contract have been 
allowed to sue ;upon it, But those: cases 
are based on the view that the plaintiff is 
claiming tue a party to the contract, 
that he is in the position of a cestui, que 


trust or of a uch suing through- an - 


agent, that under the old - procedure he 
could: have filed a suit in, equity, even if 
he could not have sued .at common law. 
These cases are a recognised exception to 


the general principle that only parties _to 


a contract can sue upon it: ' ere seems 
to me nothing in the Indian Contract Act 
which suggests. that that principle does -not 
apply in India” = - . a Ta S 

Nain, J., then observed:— -~ af 


“That’ being. the normal provision `o 
law one has to look’ for the conferment of 
an express right to sue in -a statute provi- 
ding for assignment. India: actionable 
claims are assignable by Section 130 of the 
Transfer of Property Act. “Although sub- 
section (1) of this ‘section expressly confers 
on the assignee all the rights and remedies 
of: the transferee, that provision has not 
been considered sufficient to confer on the 
transferee or assignee a right to`sue in his 
own name. Sub-section (2), therefore, pro~ 
vides thatthe transferee 6f-.an~actionable 
claim may upon the execution of the instru- 
ment of transfer; sue or institute. proceed- 
ings for the same in his own ‘name without 
obtaining transferor’s consent to such suit 
or proceedings and without making him a 
party thereto. -Sub-section (1) of Sec, 185-A, 
which provides for assignment of rights 
under policies of Marine Insurance also pro- 
vides that where a ‘policy of marine insu- 
rance has been assigned so as to pass the 
beneficial interest therein, the assignee of 
the policy is entitled to sue thereon in his 
own name. The absence of- such a provi- 
sion in respect. of sub-sections (2) and (8) 
of Section 185-A clearly indicates that a 
subrogee ‘would -have no right to sue in his 
own name. Without such right being ex- 


pressly conferred on the assignee, the assig- 


nee also could not have sued in his own 
name by virtue of the ae see of Sir John 
Beaumont, C. J., report in'88 Bom LR 
610 = (AIR 1936 Bom 344) referred to 
hereinabove.” ae 
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With greatest respect, I’am unable to agree 
with the proposition ‘of law enunciated 
therein. o far as the observations: madè 


by Beaumont, C. J., are concerned, they 
were made prior to introduction of Sec- 
tion 185-A in-.the Transfer .of Property Act. 
In my opinion, therefore, the observations - 
made by Beaumont, C. P would not be 
applicable to the facts of the instant case. 
Regarding the observations of ‘the Bombay 
High ‘Court in the above case that a subro- 
gee or an assignee shall have no right to 
sue in his own name- seem to be_rather too 
It seems that these observations 
have been made relying on the observations 
made by Beaumont, "C. J., in the case of 
National .Pétroleum Co., Ltd., referred to 
above. As stated earlier, there is. distinct 
difference between’ 'sub-clauses (2). arid (8) 
of Section 185-A. In sub-clause (2Y of Sec- 
tion 185-A, insurer who pays’ for the total 


‘loss would be- entitled tb take over the -inte- 


rest of the insured person’ in whatevér may 
remain’ of the subject-matter so paid for 
and would thereby be subrogated to‘all the 
rights and remedies of' the insured person 
in np o that subject-matter. So far as 
partial loss -1s concerned, as stated: in sub- 
clause (8), the insurer does not- get interest 
of the insured but he. is merely subrogated 
to all the rights and -remedies of. the insur- 
ed person as from the time of: the: casual 
causing the loss, in so far as the insur 
person has been indemnified by such pay-|- 
ment for the. loss. Thus, in the case o 
partial Joss, it may be possible to hold that 
a mere subrogee would not be entitled to 
file a suit in his own name. But so far as 
the total loss is concerned when full- pay- 
ment is received by the insured from the 
insurance company, the insurance company 
gets all the interest of the insured in the 
subject-matter and it would be too much 
to say that the insurance company would 
not be entitled to take proper ‘remedy ‘for 
getting any. damages'in respect of the sub- 
ject-matter from" the third party by ‘whose 
negligence; the said loss was occasioned. I|’ 
am supported in my view by the case of 
Union of India v. Great American Insurance 
Co., Ltd., AIR 1971, Cal 491, where the 
Division Bench of the Calcuta High Court 
has taken a view contrary to the view taken 
by the Bombay. Hi Court referred to 
earlier. There, the plaintiff insurance;;com- 


‘pany had indemnified the owner for, non- 


elivery of goods entrusted to the defendant 
Railway or carriage from Kodarma to 
Howrah under a policy of'insurance’‘and on 
such indemnification and on -the’ oral ex- 
pas authority, the insurance, ‘company. 
rought a suit against the railway to Teco- 
ver-the said. loss as. damages ‘for non-deli- 
very ‘of goods. The only point which was 
urged before the Calcutta High’ Court was 
whether the plaintiff company’ had, any. 
locus standi under the law to maintain the 
suit, wherein the following observations 


were made:— 
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“The distinction between sub-secs. (2) 
and (83) of Section 185-A on this point lies 
in this that, under sub-section (2), also, it 
may comprise a case of partial loss, where 
the loss can be fixed on an apportionable 
art of the subject-matter insured so as to 
heia it within the description “a total loss 
of an apportionable part of the subject-mat- 
ter insured”. In the case of sub-section (3), 
such fixation would not be possible as in the 
case of damage by fire, which damaged in 
part some of the bales of jute of the dis- 
puted consignment and there was no total 
loss, either of the whole of the goods or of 
any apportionable part thereof. If it is a 
case under sub-section (2) of Section 135-A, 
the insurer, having paid for the total loss of 
the apportionable part of the subject-matter 
insured, becomes entitled, under that sta- 
tutory provision, to take oyer the interest 
of the insured person in whatever may re- 
main ofthe subject-matter, so paid for, and 
is thereby subrogated to all the rights and 
remedies of the insured person in and in 
respect of that subject-matter, as from the 
time of the casualty causing the loss. In the 
case of sub-section (8), the insurer, paying 
for the partial loss, as contemplated therein, 
acquires no title to the subject-matter in- 
sured or such part of it as may remain but 
he is thereupon subrogated to all rights and 
remedies of the insured person as from the 
time of the casualty causing the loss in so 
far as the insured person has been indemni- 
fied by such payment for the loss. The 
distinction between the two provisions is 
obvious. Under sub-section (2), the insurer 
takes over “the interest of the insured per- 
son in whatever may remain of the sub- 
ject-matter so paid for’ and he “is thereby 
subrogated to all the rights and remedies of 
the insured person in and in respect of that 
subject-matter as from the time of the 
casulty causing the loss”, Under sub-sec- 
tion (3), he “acquires no title to the sub- 
ject-matter insured or such part of it as may 
remain but he is thereupon subrogated to 
all rights and remedies of the insured per- 
son as from the time of the casualty causing 
the loss in so far as the insured person has 
been indemnified by such payment for 
the loss”. Under sub-section (8), his rights 
and remedies are of a limited character as 
he acquires no title to any portion of the 
goods insured. Under sub-section (2), how- 
ever, the same cannot be predicated and 
obviously, the intention was that, thereunder 
the insurer will get interest in respect of 
the subject-matter insured. On this vital 
distinction, it may well be said that, so far 
as sub-section (2) is concerned, the insurer 
stands on a better footing, so far as the ins- 
titution of suit by himself is concerned, and 
upon that ground, the decision of G. K. 
Mitter, J., as he then was in AIR 1957 Cal 
190, a case, dealt with under sub-section (8) 
by the learned Judge himself may well be 
distinguished and similar distinction may 


also be made of the relative observations of 
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our learned brother B. C. Mitra, J, in AIR 
1964 Cal 362. Apart from that, however, 
it seems to us that the subrogation, contem- 
plated both under sub-section (2) and under 
sub-section (3), would entitle the insurer to 
institute the suit in its own name. Essence 
of subrogation is substitution. Indeed, on 
this statutory subrogation, the insurer, on 
the wordings of the statute itself, becomes’ 
entitled to all rights and remedies of the 
insured person in respect of the lost goods, 
for which he has made the payment or in- 
demnified the insured, From this point of 
view, this subrogation is wider than the 
subrogation, contemplated in this very Act 
under Section 92 in the case of mortga- 


» 


ges”. 


With respect, I would prefer the view taken 
by the Calcutta High Court to the view 
taken by the Bombay High Court in the 
case reported at (1968) 70 Bom LR 487, re- 
ferred to above. As observed by me ear- 
lier, there is a vital distinction between sub- 
clauses (2) and (8) of Section 185-A. Sub- 
clause (2) says that when there is a total 
loss and if the insurer pays for a total loss 
occasioned to the insured by the loss or 
non-delivery of goods, the insurer would be 
entitled to take over the interest of the 
insured person in the subject-matter so paid 
for. Thus, in the case of a total loss, it 
cannot be said that he would not be entitl- 
ed to file the suit in his own name be- 
cause sub-clause (2) itself says that on 
payment of full amount, he becomes enti- 
tled to take over interest of the insured 
person in whatever may remain of the 
subject-matter so paid for. Merely because 
in Section 185A it is not specifically stated 
that insurer would be entitled to file a suit 
in his own name as shown in sub-clause (2) 
of Section 180 of the Transfer of Property 
Act, it cannot necesarily be inferred nor 
could it be spelt out from the omission of 
such a sub-clause in Section 185-A that the 
insurer after having paid the full amount 
for the total loss to the insured would not 
be entitled to take suitable proceedings in 
its name against the person by whose fault 
the loss was so occasioned to the insured. 
In my opinion, on the facts. of the instant 
case, the insurance company would be en- 
titled to file a suit in its own name. Ex. 104 
is a letter of subrogation dated 11-10-1957 
executed by Arkay Traders in favour of 
Vulcan Insurance Company. The relevant 
portion of the said document is as under:— 


“In consideration of your paying to us 
the sum of Rs. 4060.00 only Say Rupees 
four thousand and sixty only,- in full settle- 
ment of our claim for non-delivery under 
Policy No. M-82465 issued by you on the 
undermentioned goods, we hereby assign 
transfer and abandon to you all our rights 
against the Railway company/Administration 
or other persons whatsoever, caused or 
arising by reason of the said damage or loss 
and grant you full power to take and use 
all lawful ways and means in your own name 
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and otherwise at your risk and expenses 
to recover the said damage or loss and we 
hereby subrogate to you the same rights as 
we have in consequence, of or arising from 
the said loss or damage”. 


After having executed this document, Arkay 
Traders informed the railway administration 
by their letter, Ex. 100 that they had re- 
ceived Rs. 4000- from the Vulcan: Insu- 
rance Company. Bombay, in full and final 
settlement of their claim for non-delivery 
of the consignment and therefore, they had 
no objection to their paying the amount of 
compensation to the said insurance com- 
pany. In view of these two documents, 
there is no doubt in my mind that the Vul- 
can Insurance Company got all the rights, 
title and interest F the insured viz., Arkay 
Traders to take suitable action against the 
railway administration for the loss occasion- 
ed for non-delivery of the goods and there- 
fore, in my opinion, the Vulcan Insurance 
Company was competent to file the suit in 
its own name to recover the amount from 
the railway administration. In my opinion, 
therefore, the decree passed by the learned 
Judge below is proper under the circum- 
stances. 


6. In the result, the appeal fails 
and is dismissed with costs. 


Appeal dismissed. 
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A. D. DESAI, J. 


Amratlal Ramanlal and others, Peti- 
tioners v. The State of Gujarat and others, 
Respondents. 


Special Civil Appln. No. 391 of 1968, 
D/- 21-7-1971. 


(Aj Constitution of India, Article 226 — 
Even though the Gujarat Grant-in-Aid Code 
es are mere executive instructions, be- 
cause of the representations or promises 
given by the Govt. therein they create an 
uitable neue to receive grant on fulfilment 
of conditions thereof in favour of manage- 
ment of Schools which can be enforced by 
the Court when the claim based thereon is 
arbitrarily rejected. (X-Ref:—Gujarat Grant- 
in-Aid Code (1964), Ch. XVIII). AIR 1968 
SC 718 and AIR 1971 SC 1021, Rel, on; 
AIR 1971 SC 1920, Dist; AIR 1958 Ker 


290 and (1970) 2 Andh WR 157, Dissent. 
(Paras 4, 6) 
(B) Precedents — A decision is an au- 


mon for what it actually decides and 

judgment must be read as applicable 

to the particular facts proved or assumed to 

be proved and the observations in the judg- 

ment must be read in the light of the facts 
of the case. AIR 1968 SC 647, Rel. on. 


- (Para 5) 
IO/JO/E598/71/GNB/SSG 
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‘various orders passed b 





ALR. 


(C) Gujarat Grant-in-Aid Code (1964), 
Ch, XIV, R. 69.2 — R. 69.2 has no applica- 
tion where the service of a probationer 
teacher is terminated before the end of the 
term and hence there is no obligation on 
the management to make an entry in the 
confidential report of the teacher in such 


case. (Para 7) 


(D) Constitution of India, Article 226 — 
There is no rule of natural justice which 
requires a written notice of the charges to 
be given to an employee before terminating 
his service and ifthe employee is informed 
of the charges and is given an opportunity 
to state his case and the authorities act in 
good faith the requirements of natural jus- 
tice are complied with. (X-Ref, Gujarat 
Grant-in-Aid Code (1964), Ch. XIV R. 69.1). 

(Para 7) 

(E) Constitution of India, Article 226 — 
The discretion under Gujarat Grant-in-Aid 
Code to withhold or reduce the grant can be 
exercised by the Director of Education only 
if the Code. rules are not ‘complied with and 
it must be ‘exercised reasonably and not 
arbitrarily and if the Director withholds or 
reduces the grant by misconstruiag the rules 
or by misunderstanding the rule of natural 
justice his action would be arbitrary and 
discriminatory and void as contravening 
Article 14 of the Constitution. (X-Ref: Con- 
stitution of India, Article 14), (Gujarat 
Grant-in-Aid Code, 1964, Ch. XVII). 

(Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1021 = (1970) 3 SCR 
854, Century Spg. and Mfg. Co. 
Ltd. v. Ulhasnagar Municipal Coun- 


cl 
- AIR 1971 SC 1920 = Civil Appeal 


No. 500 of 1966, D/- 16-3-1971, 

Kumari Regina v. St. Aloysius 

Higher Elementary School 5 
(1970) 2 Andh WR 157 = ILR 

(1971) Andh Pra 638, Moss v. 

Management of St. Patricks High 

School, Secunderabad 5 
AIR -1968 SC 647 = (1968) 2 SCR 

154, State of Orissa v. Sudhansu 

Shekhar Misra 5 
AIR 1968 SC 718 = (1968) 2 SCR 

366, Union of India v. Anglo 

Afghan Agencies etc. 4 
AIR 1958 Ker 290 = 1958 Ker LJ 

357, Rev. Fr. Joseph Valamanga- 

E v. o of Kerala n 


Shastri, for Petitiorfers; K, 
Chay a, ven Govt. Pleader, I/b. ambabiva 
ivanji, for Respondents Nos. 1 to 3. 


ORDER:— The petitioners challenge 
the educational au- 
thorities on the ground that the impugned 
orders are arbitrary and discretionary. 

2, Shortly stated the facts are that 
the petitioners are the trustees of the ole 
Education High School Trust, Petlad”, 
public trust registered under the Bombay 
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Public Trusts Act, 1950. The trust is con- 
ducting a secondary school for girls in 
town of Petlad namely “New Education 
Girls’ High School”. One Mrs. S, P. 
Kothari was arppointed as a Head-mistress 
of the said school on and from June 12, 
1966 for a period of one year on proba- 
tion. The management of the School had 
made rules regarding the conditions of 
employment and service of teachers. The 
said rules divide the teachers in two catego- 
ries, namely, permanent teachers and non- 
permanent teachers. Non-permanent tea- 
chers include temporary teachers and tea- 
chers on probation.. Rule 11 of the Rules 
provides that service of non-permanent tea- 
chers may be terminated by the manage- 
ment at any time without assigning any rea- 
sons after giving one calender month’s notice 
or notice pay in lieu of the notice period. 
On August 3, 1966 two students studying in 
Standard XI of the School were driven out 
of their class by the Head-Mistress on the 
ground that they had not put on required 
dress. The guardians of the students in- 
tended to offer an explanation but the 
Head-mistress gave an insolent reply to 
them. On account of this the students of 
Standards X and XI of the School went on 
strike. On August 4, 1966, the management 
intervened and persuaded the students to 
attend their classes, The Head-mistress re- 
fused to take their classes, unless and until 
the students apologised to her. The manage- 
ment received a complaint that one of the 
students was given a beating by the Head- 
Mistress. The managemnt called for an 
explanation from the Head-Mistress but 
she did not give any satisfactory explana- 
tion. The management also noticed that 
the tuition given by the Head-Mistress in 
English was not satisfactory and she had 
taken casual leave of 6% days during the 
short period of her service. A meeting of 
the trustees of the trust was called on 
August 7, 1966, whereat the Head-Mistress 
was also requested to remain present to 
give an explanation of her defaults. At 
the said meeting the trustees sought an 
explanation from the Head-Mistress for the 
aforesaid defects and misconduct. The Head- 
Mistress gave her explanation on all counts 
but the trustees found the same to be un- 
satisfactory. Thereafter a meeting of the 
trustees of the trust was held on August 21, 
1966 and it was unanimously resolved to 
discharge the Head-Mistress by serving a 
legal notice of one month. The Head-Mis- 
tress had not served the school for a full 
term, and, therefore, no confidential report 
was maintained by the management. The 
Head-Mistress made an application to the 
Director of Education, Gujarat 
Ahmedabad, who is respondent No. 2 in 
the present petition. On Ist September, 
1966, the Director of Education ordered 
the petitioners after hearing them that the 
vacant post of the Head-Mistress should not 
be filled up till other orders were made. On 
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September 22, 1966, the Director of Educa- 
tion passed an order that the management 
should either pay to Mrs. Kothari compen- 
sation equa! to the salary of the remaining 
part of one year or reinstate her in service 
and allow her to serve the period of proba- 
tion. On October 1, 1966 the Educational 
Inspector, District Kaira, Nadiad, respon- 
dent No. 3 herein, wrote a letter to the peti- 
tioners informing the petitioners that as per 
instructions from the Director of Education, 
Mrs. Kothari could not be discharged from 
service as per the provisions of the Grant- 
In-Aid Code (hereinafter referred to as the 
Code) and the Institution should continue 
her till probation period or she be paid for 
the remaining period. The petitioners made 
representations to the authorities to recon- 
sider the aforesaid order. The Inspector of 
Education informed the petitioners by his 
letter dated February 19, 1968 that if Mrs. 
Kothari was not aE the salary as per order 
dated October J, 1966, the grant for the 
current year would not be paid. The peti- 
tioners thereafter filed this petition in the 
Court on March 18, 1968, A notice was 
issued on the petition to the respondents 
as to why the petition should not be admit- 
ted. The representative of the petitioners 
had gone to the office of the Education 

Inspector, District Kaira, where he was in- 
formed that the petitioners could take 
the amount of grant admissible to them 
subject to the condition that they deposited 
an amount of Rs, 2992/-, being the amount 
of 12 months’ salary allegedly payable by 
them to the Head-Mistress. The petitioners 
deposited the said amount with the autho- 
rity. According to the petitioners, the 
effect of this procedure was that the res- 
pondents withheld the payment of Rupees 
2992/- being the grant payable by ‘the 
State, (which is the first respondent in the 
petition) to the petitioners. The petitioners 
say that the services of Mrs. Kothari were 
terminated according to her terms of em- 
ployment and also in compliance with the 
provisions of | Grant-In-Aid Rules. The 
petitioners say that the Government is deal- 
ing with the public funds while distributing 
the grant. In the circumstances at present 
prevailing in the country no educational in- 
stitution can be maintained or run without 
any aid from the State. It is, therefore, 
the duty of the Government to grant aid 
to the institutions which cater to the edu- 
cational needs of the community. The 
Grant-In-Aid to the schools is not a dona- 
tion but a legitimate re-compensation for as- 
sistance rendered to the State by such ins- 
titutions in discharging one of its primary 
obligation. The petitioners say that they 
had complied with the rules of the Grant- 
In-Aid Code, and there was a duty on the 


respondents to pay the grant to the insti- 
tution. Although the payment of grant is 
at the discretion of the sanctioning autho- 
rity, the discretion has to be exercised by 
the authority in a reasonable and bona fide 
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manner and not arbitrarily or capriciously. 
The State Government has framed rules for 
the purpose of grants and the grant is re- 
ceton ble by an institution which complies 
with the said rules. The petitioners say 
that the orders dated September 22, 1966, 
October 1, 1966, February 19, 1968 and 
February 28, 1968 passed by the Educa- 
tional Authorities are arbitrary, discrimina- 
tory and violative of the Rules of the 
Grant-In-Aid Code, The petitioners say 
that bill for the grant was already issued 
to them and, therefore, they were entitled 
to receive the amount. The aforesaid im- 
pugned orders thus interfered with the 
rights of the petitioners to receive the pro- 
perty and, therefore; are violative of i- 
cle 19 (1) (g) of the Constitution of India. 


3. Mr. P. G. Trivedi, Under-Secre- 
tary to the Government of Gujarat, Educa- 
tion and Labour Department, filed an af- 
davit on behalf of the respondents. It was 
stated that the petitioners had not complied 
with the provisions of Rules 69.1 and 69.2 
of the Code and had not given Mrs. Kothari 
a reasonable opportunity to show cause 
against her alleged misconduct and, there- 
fore, the petitioners were not entitled to the 
full grant under the provisions of the Code. 
It is stated in the affidavit that no reason- 
able opportunity was given to Mrs. Kothari, 
inasmuch as she was not served with any 
written notice in respect of the charges 
levelled against her. Under the Rule 95 of 
the Code, the Director of Education is com- 
petent to withhold, reduce or withdraw the 
grant for breach of instructions or orders 
issued by the Department or of any in- 
fringement of the provisions of rules. The 
grant is payable to recognised secondary 
schools provided they abide by the rules 
and regulations governing the Code. The 
petitioners have not complied with the pro- 
visions of the Code and, therefore, the im- 
pugned orders are legal and valid. 


4. Rules regulating payments of 
a by Government are to be found in 
rant-In-Aid Code. These rules are exe- 
cutive in nature and there is no dispute on 
this point. The question is whether the 
petitioners can claim any right under these 
executive ` rules. The general principle is 
that the executive rules confer no enforce- 
able right. Now it is first necessary to con- 
sider the relevant executive rules relating 
to grants. By Notification No. GOC-1064/ 
C-Education and Labour Department dated 
April 2, 1964, Government of: Gujarat has 
published for general public information re- 
vised. Grant-In-Aid Code for secondary 
schools in the State of Gujarat, The said 
notification came into force from April 1, 
1964. These rules pertain to the recogni- 
tion of secondary schools and the condi- 
tions to be fulfilled for obtaining grants from 
the Government. Chapter I gives defini- 
tions. In clause 10 it is stated that a secon- 
dary school is an Institution which follows 
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syllabus approved by the Governincnt for 
secondary schools and leads to S. S. C. Exa- 
mination. Such schools may start irom 
standard V or from Standard VIII. Clause 
12 defines a Girls’ Secondary School as a 
School in which girls form not less than 70 
per cent of the pupils and in which due 
provision is made for instruction in special 
subjects suitable for the needs of girls. 
Chapter II of the Code provides for the 
procedure for starting a Secondary School. 
Rule 1.8 lays down the minimum require- 
ments to be fulfilled for starting a Secon- 
dary School. The important- minimum re- 
quirements are that the management of a 
school must be in hands of properly con- 
stituted body registered under the Public 
Trust Act. If the body is not registered it 
must get registered within 3 months of the 
application. The management is required 
to provide for duly qualified staff and must 
undertake to charge scheduled rates of fees. 
Chapter III dea with recognition of 
schools. Secondary schools can be consi- 
dered for recognition provided they conform 
to the rules set forth therein. Such recogni- 
tion entitles the management: (i) to apply 
for grant-in-aid from public funds; Gis to 
present pupils at public Examination; (iii) to 
present pupils as candidates for scholarship 
examinations and to admit scholarship hol- 
ders; and (iv) other concessions given by 
Government to pupils from time to time. 
Under the provisions of Rule 3.8 any secon- 
dary schoal in seeking recognition shall 
satisfy the Department as regards the fol- 
lowing conditions amongst others: (i) the 
school must follow the curriculum approv- 
ed by the Department and use text, books 
sanctioned or approved by the Department: 
(ii) admissions to various standards are ac- 
cording to the rules and instructions of the 
Department; (iii) promotions made at the 
end of academic year after examination must 
be according to rules approved by the Edu- 
cational Inspector; (iv) the fee rates, the pay 
scales, allowances and other amenities must 
be in accordance with the instructions issu- 
ed by the Department from time to time. 
The Director may ask the management to 
pay the staff through the Government trea- 
sury or a scheduled Bank; (v) the school has 
to adopt or undertake to adopt within the 
time specified by the Department the Gov- 
ernment Provident Fund Scheme and the 
rules regarding conditions of service ap- 
proved by the Department; (vi) the school 
must undertake to make provision to the 
satisfaction of the Department that the 
general rules of discipline as laid down by 
Director of Education from time to time 
be duly observed by the school employees 
as well as by the pupils. Rule 3.4 requires 
that the school will have to abide by such 
orders relating to any of the above condi- 
tions or relating to the working of the 
School or its hostels, as may be issued by 
the Department either generally or in spe- 
cific cases, from time to time, Rule 3.6 
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provides that the Schools shall produce and 
supply copies of such material documents, 
papers, etc., as may be required at the time 
of an inquiry by the Departmental Officers. 
The Department may retain such of the 
material produced by the School or the 
pupils as may be considered necessary. 
Under the provisions of R. 5.1, recognised 
schools shall not teach a standard or standards 
higher than those for which it has been re- 
cognised- without the previous permission of 
the Educational Inspector or Inspectress of 
Girls’ Schools or Director of Technical 
Education. Under the provisions of R. 5.2 
additional Division of a standard already 
recognised shall not be opened unless per- 
mission is given and permission will not 
be given if adequate provision for additional 
accommodation, staff and equipment is not 
made. Provisions of Rule 9.1 and Rule 9.2 
provide that if there is a change in the 
management or name of a school, an applica- 
tion should be made to the Director of 
Education or to the other authorities men- 
tioned therein and the previous permission 
of the authorities must be obtained. Chap- 
ter IV relates to admission of the pupils to 
the School, Rule 15.1 provides as to what 
should be the maximum number of pupils 
to be admitted in each class. The Educa- 
tional Inspector is empowered to allow at 
his discretion admission at the most of four 
pupils in excess of the limits mentioned 
therein, when the relaxation is absolutely 
necessary, because the school is not in a 
position to open additional division for the 
small number of excess but has necessary 
accommodation for the additional pupils. 
Under thé provisions of Rule 16 hen a 
pupil is admitted, the parent or guardian 
should be supplied with a copy of the 
school rules. Rule 17 imposes a restriction 
on the management of the school not to 
make it obligatory on the pupils to purchase 
stationary through a particular agency or to 
purchase particular brand or make of sta- 
tionery or to buy notes, questions and ans- 
wers etc., printed by it or any other agency 
for private circulation but not on the sanc- 
tioned list of text books. A school cannot 
receive any contribution etc., in cash or 
kind from parents or guardians as condition 
precedent to granting admission or any 
other benefit from the school nor can it 
make it obligatory on the pupils to contri- 
bute to any fund such as building fund, 
school day or Jubilee celebration fund, ‘or 
farewell or birth day functions. Rule 28 
prohibits admission of pupils to higher stan- 


dards unless under certain circumstances. 
Chapter VI deals with examination and 
promotions. Under Rule 37.2 schools 


should frame and follow their own rules 
for -promotion after getting them approved 
by the Educational Inspector. Exceptional 
promotions can be given only on the ground 
mentioned in Rule 38. Chapter VIJ provi- 
des for curriculum and text books. Rule 
40.1 provides that the Department will from 
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time to time, prepare and publish suitable 
curricula and syllabuses for the use of 
various .types of secondary schools, which 
every school shall be required to follow. 
No school shall teach during school hours 
any subject/subjects which is/are not pres- 
cribed -by the Department. The manage- 
ment of schools may, with the previous per- 
mission of the Director of Education, adopt 
variations, within the frame work of the 
Departmental curricula to suit local condi- 
tions. Rule 41.1 provides that the school 
shall not use text-books or atlases other 
than those sanctionned by the Government 
or by the Director. Text-books once intro- 
duced shall not be changed before the expiry 
of at least three years without previous 
ermission of the Director, and this is „so 
ecause of Rule 41.2. Rules 42.1 and A2.2 
provide that the religious instructions/ shall 
not be provided in any school which is 
maintained out of the State funds. Schools 
shall not use a school function or festival 
like a gathering, prize distribution, célebra- 
tion in connection with a saint or a great- 
man etc, for preaching any religion or for_ 
other religious purpose. Chapter VIII deals 
with the health of the pupils and Rule 45.1 
provides that routine medical examination 
of pupils should be held on admission to 
the school and thereafter at least every al- 
ternate year. Report of Medical inspection 
should be sent to parents or guardians. 
Chapter IX provides for fees and free stu- 
dentships, ule 47.1 provides that stan- 
dard rates mentioned therein shall be the 
lowest for the tuition fees. Rule 47.3 pro- 
vides that schools shall obtain specific sanc- 
tion from the Educational Inspector for ad- 
opting fee rates higher than the standard 
rates. No school can charge fees at the 
rates lower than the standard rates without 
the specific sanction of the Educational Ins- 
pector, and that is provided in Rule 47.4. 
Rule 47.2 and Rule 48.2 (v) relate to ad- 
mission fees and the term fees. Normally 
there should be no large surplus left over 
from term fees and if, however a surplus of 
more than 20 per cent of the yearly col- 
lection is left over, the term fee should be 
reduced proportionately in the subsequent 
year. Rules 49.1 to 49.3 provide for free 
studentships. Chapter X relates to school 
terms, holidays, and school hours. Under 
the provisions of Rules 51.2 and 51.4 the 
schools have to observe 12 public holidays 
named thereunder during the year. The 
school has to send at the beginning of the 
year a list of holidays including the vaca- 
tion to be observed by the school, to the 
Inspecting Officer concerned with the school. 
Chapter XI makes provisions for discipline 
of the school. Chapter XII relates to the 
maintenance of the staff. Under Rule 55.1 
the teaching staff should be adequate and 
well qualified. The ratio between the num- 
ber of teachers to the classes will vary from 
1.4 to 16, At least 50 per cent of the 
staff should be trained or qualified. Rule 55.2 


264 Guj. [Pr.- 4] 


provides for the ‘clerical staff. Chapter XIN 
relates to the selection and appointment of 
staff. Rule 64.2 provides that there shall 
be a selection committee of at least three 
members, a representative of the manage- 
ment, the Head of the School, and an out- 
side educationist nominated by the manage- 
ment for the selection of teaching staf. 
Under rules of this Chapter employees of 
the school are divided in three classes, per- 
manent, probationary and temporary. Chap- 
ter XIV deals with the termination of the 
employment and Rules 69.1 and 69.2 are as 
follows: ; i 


“69.1: The service of non-permanent 
employee cannot be terminated’ by the 
management at any time without giving 
one calendar month’s ‘notice. or by paying 
salary (pay and allowances, if ay te the 
period of notice in lieu of notice, The 
notice should not, however, be given. during 
vacation or so as to cover any part of the 
vacation or within the first fortnight after 
the vacation; or else rule for vacation pay 
will apply. non-permanent staff is of 
twe categories, temporary and probationary, 
it is clarified that temporary persons can be 
relieved without notice on completion of. their 
period but probabioners are to be given one 
month’s notice during probationary period 


if their work or behaviour is unsatisfactory. - 


69.2: Confidential report in case of proba- 
tioners should be filled up at the end of 
each term. Unfavourable remarks should be 
brought to the notice of the concerned 


teacher.’ 

Rule 69.3 provides the manner in which the 
services of a permanent employee can be 
terminated. en a permanent employee 


has to be dismissed the _ provisions of 
Rule .69.7 have to be followed. Rule 69.14 
provides that if the management fails to 
pay any legitimate dues to its employees 


the department shall deduct, from the grant - 


payable, an amount equal'to the payment 
to be made to the employee concemed, and 
the Educational Inspector of the District 
shall disburse the amount to the employee 
concerned as instructed by ‘the Director. 
Chapter XV deals with the conditions of 
service of the staff, Chapter XVII provi- 
des for the inspection of schools and Hos- 
tels by the department. Chapter XVIII pro- 
vides that the recognised Educational insti- 
tutions are’ eligible for the following grants 
which may be paid at the discretion of the 
sanctioning authority: ` (i) maintenance. grant; 
(ii) equipment grant; (iii) building grant; 
and (iv) such other grants as may be sanc- 
tioned by the Director from time to time. 
Rule 84.2 provides that payment of grants 
to educational institution will be subject to 
the provision that the requisite budget 
grants are sanctioned by the State Legisla- 
ture. Notice of the probable reduction in 
any year will be given after the budget 
grants are passed, and such reduction will 
continue in force until the notice is modi- 
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fied or cancelled. Rule 89.1 provides that 
the recognised schools desirous of -grant-in- 
aid from the Department must apply in the 
form given in Appendix 1 (2) of the Code 
to the Mdueatonal Inspector of the District, 
at least six months before the commence- 
ment of the official year in which the school 
is to receive t. Schools once taken on 
the list of aided schools will continue to 
get grant-in-aid from year to year so lon 
as they continue to fulfil the conditions o 
recognition and to’ observe the other rules 
and instructions issued by the Department 
from time to time. There are ‘provisions as 
to how the grant is to be assessed in res- 
pect of a particular school. Rule 98 pro- 
vides that the Educational Inspector will 
intimate to the Management the amount of 
grant sanctioned for the school’and the 
atter will forward a bi for the said 
amount. Grants will be liable to lapse if 
not claimed within one month of date of the 
intimation, received from the Educational 
Inspector .and in any case before 81st March 
of the year for which t is sanctioned. 
Chapters XIX, XX and make provisions 
respectively for the building ts, equip- 
ment ts and grants to hostels. Sche- 
dule ‘A’ to the Code -provides for the list 
of pamelor ag mamih items of ig 
penditure for the purpose of grants, e 
aforesaid resume oF the rules in the Code 
clearly. indicates that the right of .manage- 
ment of. school has been materially and to 
a great extent abridged by the rules. e 
management of the school which have full 
power to manage the schools agreed to 
abridgement of their rights to manage in 


lieu (sic). ` It is true that the institutions 
who desire recognition and grant do so 
voluntarily but once a secondary school is 
recognised, the recognition entitles the 


management to apply for the grant-in-aid 
from the public funds, and under the provi- 
sions of Rule 89.1, the schools once taken 
on the list of aided schools continue to get 
grant in aid from year to year so long as 
ey continue to l the conditions of re- 
cognition and to observe the other rules and 
instructions issued by the Department from 
time to time. When the Government gives 
grant to the secondary institution it distri- 
utes public funds. The distribution of 
pon is governed by the provisions of the 
ode, ese provisions have been made 
to achieve uniformity and- certainty in the 
exercise of power and avoid discrimination. 
Schools which seek recognition and grant 
do`so relying upon these rules. The mana- 
gements of schools agree to abridgement_ of 
their rights to manage the institutions be- 
cause they know that they are entitled to 
apply for grants from public funds and once 
taken on the list of aided schools they will 
continue to get the grant-in-aid from year 
to year so long as they continue to fulfil 
the conditions in respect of recognition or 
grant. ‘The managements agree to all res- 
trictions in respect of their right to manage 


1972 


the institutions because of the representa- 
tions contained in the rules in the Grant-in- 
Aid Code, relating to the distribution of 

ants and on the expectation or belief that 
fiey shall on the fulfilment of the said con- 
ditions are entitled to grants in future. As 
representations are made by the Govern- 
ment by framing rules for distribution of 

ant, the management feel certain about 
the reception of grant from the Government 
in future without any discrimination. The 
rules relating to the distribution of grants 
as contained in the Code are in the nature 
of promises made by the Government to the 
managements of the secondary schools, and 
because of these promises and assurances 
the managements agree to restrictions of 
their right to manage the institutions, The 
upper most idea of the Government in pro- 
viding rules for recognition and grant is 
controlling of secondary education in the 
State. It is because of these promises or as- 
surances given by the State as evidenced by 
the rules relating to grant that the secon- 
dary school managements agreed to the ab- 
ridgement of their rights to manage the in- 
stitutions. Thus the managements of the 
school agree to act to their prejudice be- 
cause of the representations relating to the 
grants made by the Government. The 
managements of the secondary school act 
upon the promises the terms whereof are 
to be found in the rules contained in the 
Code and also agree to bind themselves to 
act in future as per the said rules. As be- 
tween the management and the Govern- 
ment such promises and assurances would 
be enforceable because they are intended to 


be binding or intended to be acted upon. - 


They are also binding to the Government 
because no term is implied to indicate that 
the Government is at liberty to revoke 
them. There is an obligation on the Gov- 
ernment to give grants to the managements 
if the managements satisfy the conditions 
set out in the Code. The grants to be 
given by the Government depend upon the 
availability of the funds but it cannot mean 
that the Government can escape its obliga- 
tion to pay the amount when the same is 
budgeted. Thus a right to entitle to receive 
grant arises in equity in favour of the 
managements of the Schools. The Court in 
such cases is not powerless and can in ap- 
propriate cases compel the obligation aris- 
ing out of the representations made by the 
Government. To concede in such cases to 
the claim that the rules are executive and 
not enforceable would strike at the very 
root of law. It must be remembered that 
in our Constitution the central and charac- 
teristic feature is the concept of rule of 
law i.e., the authority of law to test the ad- 
ministrative action by the standard of lega- 
lity. The administrative or executive action 
that does not meet the standard will be 
set aside if the aggrieved person brings ap- 
propriate action in the Court. The rule of 
law rejects the conception that the Govern- 


Amratlal v. State (Desai J.) 


[Pr. 4] Guj. 265 


mental action is placed in privileged posi- 
tion of immunity from the control by law. 
Such a notion is foreign to the basic con- 
stitutional concept. As between the manage- 
ments of schools and the Government be- 
cause of the representations or promises or 
assurances given by the Government as evi- 
denced by the rules contained in the Code, 
a right to receive grant is on the fulfilment 
of the conditions thereto created in favour 
of the managements of schools and it is the 
duty of the Court to enforce the said equi- 
table right when it finds that the claim based 
on such right is arbitrarily rejected. There 
are two decisions of the Supreme Court 
which lay down that the Courts have the 
pow2r in appropriate cases to compel the 
performance of the obligations imposed by 
the executive or administrative instructions 
upon the departmental authorities. If 
a claim in equity .arises in favour of a per- 
son as a result of the representation made 
on behalf of the Government and the action 
taken by the person acting upon that re- 
presentation, and acting upon the belief that 
the Government would carry out the repre- 
sentation made by it, the right in equity 
is enforceable. In Union of India v. Anglo 
Afghan Agencies etc., AIR 1968 SC 718, 
the facts were that the Textile Commis- 
sioner published a scheme called the Export 
Promotion Scheme providing incentives to 
exporters of woollen goods, By the Scheme 
as , extended to exports to Afghanistan, the 
exporters were invited to get themselves re- 
gistered with the Textile Commissioner for 
exporting woollen goods, and it was repre- 
sented that the exporters will be entitled to 
import raw materials of the total amount 
equal to 100 per cent of the f.o.b. value 
of the exports. Anglo Afghan Agencies a 
firm had exported woollen goods of the 
value of Rs. 5,03,471.73 NP. under the 
said Scheme. The firm was entitled to im- 
port raw materials of that volume ‘but was 
granted a certificate for import for Rupees 
1,99,459/-. The firm filed a writ petition 
in the High Court claiming that it was en- 
titled to an import of raw materials of the 
total value of Rs. 5,08,471.78P. It claimed 
a writ or an order directing the Union of 
India and its Officers to issue a license per- 
mitting the import of wool-tops, raw wool 
materials of the total value of Rupees 
5,03,471.73P, It was argued before the 
Supreme Court that the export scheme was 
executive in character and it created no 
right in the exporter who exported their 
goods as per the scheme and imposed no 
obligation upon the Government to issue 
import certificate. The Court held that the 
export scheme was executive in character. 
It further held that the firm had acted upon 
the representation made in the export com- 
mercial scheme and had exported the goods, 
The firm acted upon the representation to 
its prejudice and a right was created in 
favour of the firm. The Court in such a 
case has the power to compel the perform- 
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ance of the obligation imposed by the 
scheme upon the departmental authorities. 
In its judgment at page 723, it was ob- 
served as under: 


“(10) The defence of executive neces- 
sity was not relied upon in the present case 
in the affidavit fled on behalf of the Union 
of India. It was also not pleaded that the 
representation in the Scheme was subject to 
an implied term that the Union of India will 
not be bound to grant the import certificate 
for the full value of the goods exported if 
they deem it inexpedient to grant the certi- 
ficate. We are unable to accede to the con- 
tention that the executive necessity releases 
the Government from honouring its solemn 
promises relying on which citizens have act- 
ed to their detriment. Under our constitu- 
tional set-up no person may be deprived of 
his right or liberty except in due course of 
and by authority of law; if a member of 
the executive seeks to deprive a citizen of 
his right or liberty otherwise than in exer- 
cise of power derived from the law — com- 
mon or statute — the Courts will be com- 
petent to, and indeed would be bound to, 
protect the rights of the aggrieved citizen.” 
Again the Court observed at page 728 in 
paragraph 23 as under:— 


“(23) Under our jurisprudence the Gov- 
ernment is not exempt from liability to carry 
out the representation made by it as to its 
future conduct and it cannot on some un- 
defined and undisclosed ground of necessity 
or expediency fail to carry out the promise 
solemnly made by it, nor claim to be the 
judge of its own obligation to the citizen 
on an ex parte appraisement of the circum- 
stances in which the obligation has arisen.” 


The Supreme Court confirmed the order of 
the High Court directing the Textile Com- 
missioner to issue to the firm import certi- 
ficate for the total amount equal to 100 
per cent of the f.o.b. value of the goods 
exported by them. In Century Spinning & 
Manufacturing Co. Ltd. v. The Ulhasnagar 
Municipal Council, AIR 1971 SC 1021, the 
facts were that the Government of Bombay 
issued a notification announcing its inten- 
tion to constitute a Municipality for cer- 
tain villages, including the Industrial Area. 
The State of Maharashtra thereafter pub- 
lished a notification to the same effect. Re- 
Penn were then made by the manu- 
acturer for excluding the Industrial Area 
from’ the Municipal District Area. The Gov- 
ernment issued such a notification. The 
District Municipality, then: made a represen- 
tation to the Government that the said 
proclamation excluding the area be with- 
drawn by the Government. The Municipality 
agreed. to exempt the existing - factories, in 
the Industrial Area from payment of octroi 
for a period of 7 years from the date of 
levy of octroi and for exempting new indus- 
trial units from payment of octroi for a 
similar period from the date of establish- 
ment. The Government acceded to the re- 
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uest of the Municipality to retain the in- 
dasal area within the local limits of the 
Municipality. The District Municipality 
passed a resolution to implement the agree- 
ment and it was resolved that the District 
Municipality agreed to give the said con- 
cession. The State of Maharashtra then 
enacted the Maharastra Municipalities Act 
which repealed the Bombay District Muni- 
cipal Act. A notification declaring the area 
of the former District Municipality as the 
area of the Municipality under the new 
Act was issued. The Municipality there- 
after resolved to levy the octroi duty on 
all factories within its jurisdiction. |The 
Government drew the attention of the 
Municipality and advised the Municipality 
to honour the exemptions which were ag- 
reed. The Municipality ignored that advise 
and levied the duty. One of the facto 

owners filed a writ petition in the Hig 
Court claiming a writ restraining the Muni- 
cipality from levying and collecting the 
octroi oy: The writ application was re- 
jected and the Company filed an appeal be- 
fore the Supreme Court. The Supreme 
Court observed at page 1024 as under: 


SLO i. oie, Kay waa 8 Hae eee Wes 
A representation that something will be 
done in the future may result in a contract, 
if another person to whom it is addressed 
acts upon it, A representation that some- 
thing will be done in future is not a re- 
resentation that it is true when made. But 
Pen a representation of a fact which is 
untrue and a representation express or im- 
plied — to do something in future, there 
is no clear antithesis. A representation that 
something wil be done in future may in- 
volve an existing intention to act in future 
in the matter represénted. If the represen- 
tation is acted upon by another person it 
may, unless the statute governing the per- 
son making the representation provides 
otherwise, result in an agreement enfor- 
ceable at law; if the statute requires that 
the agreement shall be in a certain form, no 
contract may result from the representation 
and acting therefor but the law is not 
powerless to raise in appropriate cases an 
equity against him to compel performance 
of the obligation arising out of his represen- 
tation. 


11. Public bodies are as much bound 
as private individuals to carry out represen- 
tations of facts and promises made by them, 
relying on which other persons have altered 
their position to their prejudice. The obli- 
gation arising against an individual out of 
his representation amounting to a promise 
may be enforced ex contractu by a per- 
son who acts upon the promise: when the 
law requires that a contract enforceable at 
law against a public body shall be in cer- 
tain form or to'be executed in the manner 
preseribed by statute, the obligation if the 
contract be not in that form may be en- 
forced against it in appropriate cases in 
equity.” 
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Again at page 1025 at paragraph 12 the 
Court observed as under: 


“12. If our nascent democracy is to 
thrive different standards of conduct for the 
people and the public bodies cannot ordi- 
marily be permitted. A public body is in 
our judgment, not exempt from liability to 
carry out its obligation arising out of re- 
presentations made by it relying upon which 
a citizen has altered his position to his pre- 
judice”. 

The aforesaid view which I have taken re- 
garding the question of equitable right and 

e poe! of the Court to grant equitable 
relief in respect of Grant-In-Aid Rules in 
cases where the managements of schools 
fulfil all conditions for obtaining grant is 
thus supported by the aforesaid two deci- 
sions of the Supreme Court. 


5. In Rev. Fr. Joseph Valamanga- 
lam v. State of Kerala, AIR 1958 Ker 290, 
the Manager of the school challenged the 
order of the Government by which in effect, 
grants earmarked for the salaries of the tea- 
chers employed in the grant aided schools 
which were thereto .drawn and dis- 
buised by the manager of the school con- 
cerned, were to be Teya and disbursed by 
the Head Master. It was held in that case 
that the rules were in nature of adminis- 
trative instructions by Government to its 
` Officers and, therefore, did not vest an 
statutory right in the manager of the School. 
The Court came to the conclusion that the 
petitioner in that case had no right and, 
therefore, there was no question of violation 
of Article 14 of the Constitution. The Court 
had not considered the question that the 
promises or assurances were given by the 
Government on the basis af which the 
management of the school had acted to its 
prejudice with the result that an equitable 
right was created in the management. There- 
fore, the said decision cannot be of any use 
in deciding the present case. In the recent 
decision in Kumari Regina v. St. Aloysius 
Higher Elementary School, Civil Appeal 
No. 500 of 1966, D/- 16-3-1971 (reported 
in AIR 1971 SC 1920) the Supreme Court 
had to consider the question whether a tea- 
cher who was governed by the terms of his 
employment can take beneft of the Grant- 
In-Aid Rules. The Court held that the 
relation between the manager and the tea- 
cher employed by it were governed by the 
terms of the contract. The very fact that 
the school had obtained recognition and aid 
from the Educational Department would 
not mean that the relationship between the 
management and its employee had ceased to 
be governed by the terms of the contract of 
the employment, The rules in Grant-In- 
Aid Code were not regarded as statutory 
rules and had no effect of controlling the 
relations _ between the management and 
school and its teachers. The Court observ- 
ed that the rules in Grant-In-Aid Code gov- 
emed the terms on which the Government 
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grants recognition and aid and the Govern- 


ment can enforce those rules upon the 
management. The enforcement of such 
rules is the matter between the Government 
and the management and third party such 
as teachers aggrieved by some order of the 
management cannot derive from the rules 
any enforceable right against the manage- 
ment on the ground of a breach or non- 
compliance of any other rules. Thus the 
case is distinguishable on facts because in 
that case a third party wanted to get bene- 
ft under the rules which governed the rela- 
tionship between the Government and the 
management in respect of Grant-In-Aid, It 
is true thatnin that case decision in Rev. Fr. 
Joseph, AIR “$958 Ker 290 (supra) and the 
decision of Andhra High Court in Moss v. 
Management of St. Patricks High School, 
Secunderabad, (1970) 2 Andh WR_ 157, 
were cited wherein it was held that Grant- 
In-Aid Rules were executive instructions and, 
therefore, not legally enforceablé in the 
Court of law. Now it is well established 
that a decision is an authority for what it 
actually decides. Every judgment must be 
read as applicable to the particular facts 
proved or assumed to be proved since the 
generality of expressions which may be 
found there are not intended to be exposi- 
tion of the whole law but govern and qua- 
lify a particular fact of the case in which 
the expressions are to be found. The ob- 
servations made in the judgment are requir- 
ed to be read in the light of the facts of 
the case, It is not a profitable task to ex- 
tract a sentence from a judgment and to 
build upon it. See the decision of the Sup- 
reme Court in State of Orissa v. Sudhansu 
Shekhar Misra, AIR 1968 SC 647, 651. 
Keeping the aforesaid principle in mind it 
is clear that the Supreme Court in Kumar! 
Regina’s case, AIR 1971 SC 1920 was only 
considering the question whether a teacher 
who was governed by his terms of contract 
could rely upon the rules contained in 
Grant-In-Aid Code. The Court categori- 
cally observed that the Grant-In-Aid Rules 
governed the terms on which the Govern- 
ment grants recognition and aid and the 
Government can enforce the rules upon 
the management. The enforcement of the 
rules is a matter between the management 
and the Government and the third party 
like a teacher aggrieved by some order 
of the management cannot derive benefit 
from the rules in enforcing a right against 
the management on the ground of breach 
or non-compliance of any of the rules. 
Thus the case does not lay down the pro- 
position that executive rules cannot be en- 
forced in cases where an equitable right 
is created thereunder. 


6. Therefore, in the resent case 
the petitioners on the proof K substantial 
compliance with the rules of the Code, are 
entitled to obtain ‘grant although under the 
Code the grant has to be paid at the dis- 
cretion of the sanctioning authority. Thej 
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discretion has to be exercised by the au- 
thority in a reasonable and bona fide man- 
ner and not arbitrarily and capriciously. 
Even if the rules relating to the grants are 
mere executive instructions one cannot 
forget that the Government is dealing with 
the public funds. We are not in ancient 
days when the grant made by the Govern- 
ment in aid to educational institutions was 
regarded as bounty. For disbursing grant 
the Government has framed rules ad if 
the rules are not complied with, the claim 
of the petitioners to grant cannot be re- 
jected. 


7. Coming to the facts of the case, 
it must be borne in mind that the school 
management can terminate the services of 
a probationer teacher if his work or be- 
haviour is found by it to be unsatisfactory. 
There are no provisions of giving notice 
either oral or written to the concerned 
teacher about his such defects. There is 
again no provision for holding an inquiry 
in case of a probationer teacher as in the 
case of a permanent teacher. Bearing this 
factor in mind, let us consider the facts of 
instant case. On the -representation made 
by Mrs. Kothari, the Director of uca- 
tion passed an order dated September 22, 
1966 requiring the petitioners either to 
pay her compensation equal to the salary 
of the remaining part of one year or rein- 
state her in the service and allow her to 
serve the period of her probation. In pur- 
suance of this order a letter dated Febru- 
ary 19, 1968 was addressed to the peti- 
tioners by the Educational Inspector that 
if the instructions given in the aforesaid 
letter were not obeyed, the grant of the 
current year would not be paid to the in- 
stitution. The reasons for the aforesaid 
orders are two fold. The first is that the 
petitioners had not complied with the pro- 
visions of Rule 69.2 of the Code. The 
second is that no written notice to show 
cause was served on Mrs. Kothari so that 
she could explain the charge against her. 
Now under the provisions of Rule 69.2 
confidential report in case of robationer 
is required to be filled in at the end of 
each term. There is no dispute that the 
term in the secondary school begins in 
the middle of June and ends in the month 
of October. The said rule requires that 
unfavourable remarks made in ‘the confi- 
dential report have to be brought to the 
notice of the concerned teacher. Under 
the said rule the institution which requires 
grant has to keep a confidential report 
which should be filled in at the end of the 
term i.e. after the school closes in the 
month of October. There is no duty cast 
upon the institution to fill in the confiden- 
tial report at any time prior to that. What- 
ever unfavourable remarks have to be 
noted in the confidential report, have to be 
conveyed to the teacher concerned. 


If Rule 69.1 is regarded as subject to 
Rule 69.2, it must mean that the services 
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of a proabtioner teacher cannot be termi- 
nated by the School management for the 
reasons mentioned in Rule 69.1 durin 


the period of the first term or the secon 
term. In other words, the services of such 
a teacher can be terminated only after the 
end of the term and that too after giving 
‘one month’s notice. To construe these 
rules in this manner is to give security of 
the period of service ie. a probationer 
teacher cannot be relieved by the manage- 
ment even if the latter finds the services 
of the teacher unsatisfactory. Take an 
illustration — a probationer teacher misbe- 
aves with a girl student in the month of 
July or is incapable of teaching since the 
months of July and August, is the school 
management in such cases bound to retain 
such a teacher for the entire term? The 
answer in the affirmative would lead to 
evident startling results. The correct 
interpretation of the rules, therefore, is 
that two obligations are cast upon the 
management; (1) the confidential report of 
a teacher who serves during the entire 
term has to be maintained and (2) if there 
are unfavourable remarks the same should 
be communicated to the concerned. Rule 
69.2 has no application in cases where the 
service of a teacher is terminated before 
the end of the term. The provisions of 
Rule 69.2 are not enacted to give , any 
security of the period of service but they 


cast certain obligations on the management| ° 


to obtain grant. In the present case ‘Mrs 
Kothari was appointed on probation as 
Head Mistress on June 12, 1966. The 
notice terminating the services of Mrs. 
Kothari was served on her on August 5, 
1966. It is thus clear that action against 
Mrs. Kothari was taken before the end of 
the term and that being so there was no 
obligation on the petitioners to make any 
entry in the confidential report of Mrs. 
Kothari because she was relieved from the 
service before the end of the term. 


Therefore, the conclusion of the Direc- 
tor of Education that the petitioners had 
committed breach of the provisions of 
Rule 69.2 is per se erroneous. There is no 
provision in the Code which requires that 
a written notice should be given to the 
non-permanent popiera or a probationer 
to show cause why the service should not 
be terminated. It is true that no order 
should be passed against a person without 
giving a notice and hearing, but the said 
rule of natural justice has been complied 
with in the present case. The petitioners 
have stated that they had called upon 
Mrs. Kothari in the general meeting of the 
trustees held on August 7, 1966 and gave 
the notice of the charges against her. She 
was given an opportunity to explain her 
defects. She gave her explanation to the 
charges against her but the trustees did 
not find the explanation satisfactory. It is 
thus clear that Mrs. Kothari was given 
chance to represent her case. She was 
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given reasonable opportunity to have her 
say in respect of the charges leveled 
BgRias her. There are no prescribed rules 
of natural justice governing all cases. They 
vary e A to the nature and circum- 
stances of the case. The rules of natural 
justice require that the party against whom 
the allegation is made should be given a 
hearing. The authority must act in good 
faith and listen fairly and consider the 
explanations put forward before it. There 
is no rule of natural justice that a person 
against whom allegations are made must 
be served with a written notice pointing 
out the allegations made against him. In 
the present case Mrs, Kothari was given 
an opportunity to show cause before she 
was discharged from the service in respect 
of the allegations made against her. It is 
true that no written notice was given to 
her but it was not necessary to do so, it 
being not the rule of natural justice. More- 
over looking to the fact that she was on 
probation, was entitled to be relieved on 
one month notice and that she was aware 
of all the charges no prejudice had been 
caused to her. The conclusions of the 
Director of Education that the rule of na- 
tural justice in not giving a written notice 
was violated cannot be sustained. In the 
present case, Mrs. Kothari was informed 
of the charges against her, she was given 
opportunity to state her case and there is 
no allegation that the trustees acted in 
bad faith, The consequence is that the 
Director of Education was in error in com- 
ing to the conclusion that the rule of na- 
tural justice was that a written notice of 
the charges ought to have been given to 
Mrs. Kothari and the same was violated. 


It is no doubt true that power to 
withhold or reduce the grant is within the 
discretion of the Director of Education but 
the discretion is required to be exercised 
as per rules set out in the Code. The 
power to withhold the grant can be exer- 
cised by the Director of Education pro- 
vided desc is a breach of the provisions 
of the Code. The power of the Director 
of Education to withhold or reduce the 
grant depends upon the prelimin find- 
ing of fact, namely, whether the rules of 
Grant-In-Aid Code have been _ contraven- 
ed. In the instant case the Director of 
Education was satisfied that the order of 
withdrawal should be passed because the 
provisions of Rule 69.2 had not been com- 
plied and because rule of natural justice 
of giving written notice was not followed. 
Now the Director of Education has not, 
prima facie, properly construed the provi- 
sions of Rule 69.2 and had not the real 
concept of the rule of natural poe 
Thus the preliminary facts, on which the 
satisfaction of the Diretor of Education 
was based were the result of misconstruc- 
tion of the provision of the Code and mis- 
conception of the rule of natural justice. 
Thus the preliminary finding of facts on 
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which the jurisdiction of the Director of 
Education to withhold or reduce the grant 
depended were erroneously arrived at and 
the error had resulted because of the mis- 
construction of the rule and misunder- 
standing of the rule of natural justice. No 
jurisdiction or authority to withdraw or 
reduce the grant can be assumed by the 
Director of Education by  misconstruing 
the provisions of the Code or by misunder- 
standing the rule of natural justice. The 
Director of Education has to exercise his 
discretion to withhold or reduce the grant 
only if the rules in Grant-In-Aid Code are 
not complied with. If he does not act so, 
his action would be arbitrary. 


Once the Government has chosen to 
frame rules for distribution of ot, the 
rules have to be respected. The Officers 
whose duties it is to distribute the grant 
or to pass any orders concerning the grant 
have to follow the rules, and they cannot 
pass any orders in any given case in any 
manner they think fit, The Officers are 
governed by the rules of instructions and 
ave to exercise their discretion in conson- 
ance with the rules in the Code. In the 
instant case the petitioners complied ` with 
the provisions of Rule 69.2 of the Code. 
The action of the petitioners of terminat- 
ing the services of Mrs. Kothari was taken 
after giving proper opportunity to her to 
represent her case. The petitioners thus 
having complied with the provisions of 
the Code, the grant was receivable by 
them. The impugned orders passed by 
the Education Authorities were not in con- 
sonance with the provisions of the Code. 
The impugned orders are arbitra and 
discriminatory. Discriminato Tise 
admittedly other institutions who complied 
with the pror ions of the Code were paid 
grant while the petitioners even though 
complied with the said rules was not paid 
the grant amount payable to it under the 
Rules. It is thus clear that the orders 
passed by the Educational Authorities dat- 
ed September 22, 1966, October 1, 1966 
and February 19, 1968 are arbitrary, dis- 
criminatory and hence, void as they con- 
travene Article 14 of the Constitution, 
21-7-1971 : 


8. The case of the petitioners is 
that the representative of the institution 
had gone to the Office of the third respon- 
dent on March 28, 1968 where he was 
informed that the institution could take 
the amount of grant admissible subject to 
the condition that the institution deposited 
Rs. 2992 being the amount of 12 months’ 
salary payable to the Head Mistress. The 
petitioners deposited the amount with the 
condition that the same should be kept 
with the department till the result of this 
petition. These averments of the peti- 
tioners are not denied by the respondents 
even though they had sufficient opportu- 
nity to do so. This petition was fled on 
March 19, 1968, On March 23, 1968, 
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the Educational Inspector ie. third respon- 
dent addressed a letter to the Principal of 
the School ordering that as per the direc- 
tions of the Director of Education the bill 
of Rs. 11415 being the amount of the grant 
for the year 1967-68 might not be cashed 
from the Sub-Treasury, Petlad, ‘till | Mrs. 
Kothari was paid her dues. It also direct- 
ed that arrears of the salary to Mrs. 
Kothari be paid immediately, on the failure 
of which the institution would not be 
awarded the grant in the next year. It 
also directed the Principal of the School 
to remain present in his Office on March 
26, 1968. It is thus clear that the deposit 
was required to be made by the petitioners 
under a threat of nampa yee of grant. 
There is no power or authority in the Ins- 
pector of Education or the Director of Edu- 
cation to demand such a deposit. The peti- 
tioners were thus required to deposit the 
amount without the authority of law. In 
the affidavit filed by the State, it has been 
stated that the amount had been paid 
over to Mrs: Kothari. The petitioners had 
deposited the amount with the condition 
that the same should remain with the State 
till the decision of this petition. In spite 
of this specific condition the amount had 
been paid up to Mrs. Kothari. Thus the 
said action of the Officers is without any 
authority of law. The petitioners are de- 
prived of the property without any autho- 
rity of law because the officers ha 

authority to release the amount for pay- 
ment to Mrs. Kothari. No person can be 
deprived of his property by any executive 
action which is not supported by law. 
Hence the petitioners are entitled to re- 
turn of the amount deposited by them. - 


9. The result is that the orders of 
the Educational Officers dated September 
92, 1966, October 1, 1966 and _ February 
19, 1968 are illegal and void and the peti- 
tioners are entitled to the return of the 
amount of Rs. 2992 deposited with’ the 
second respondent, as the respondents had 
no authority to take deposit or to appro- 
priate the same. The rule issued on_ this 
petition is made accordingly absolute, 
with costs. 

Rule made absolute. 
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plicant for permission to sue as a pauper 
— Nature of. (Para 6) 


Brief Note:— (A) Looking to the 
scheme of Rr. 1, 2, 8, 6 and 7 of O. 38 
it is indisputable that when an inquiry as 
to sufficiency or otherwise of the means of 
a person i has made an application for 
permission to sue as a pauper is made, the 
inquiry must be made with reference to 
the date on which the application is pre- 
sented. Events subsequent to that ate 
should not be taken into consideration. 
AIR 1921 Mad 97, Dissented from; (1886) 


ILR 47 Bom 523 and AIR 1930 Cal 147 
(2), Followed; AIR 1955 Cal 192, Distin- 
guished. (Paras 5, 6, 8) 
Cases Referred: Chronological Paras 
AIR 1955 Cal 192, Nirmal Kumar 

Mitra v. Monoranjan Chatterjee 10 
AIR 1930 Cal 147 (2) = 34 Cal WN 


188, Provash Chandra v. Munici- 
pal Commr., Howrah 

AIR 1923 Bom 247 = ILR 47 Bom 
523, Balagavri Bai v. Motilal Ghela- 


ai , 
AIR 1921 Mad 97 = 13 Mad LW 
76, G. Muddorappa v. Rudramma ‘10 
(1886) ILR 10 Bom 207, Dwarkanath 
Narayan v, Madhavraw Vishvanath 9 


S. B. Majmudar, for Petitioner; J. R. 
Nanavati, Asst. Govt. Pleader, for Respon- 
dent No. 3. 


ORDER :— A very interesting ques- 
tion as to the interpretation of O. 38, R. 1 
of the Code of Civil Procedure has been 
raised in this petition. Opponent No. 1 
Bai Chandbu made an application forper- 
mission to sue as a pauper. This applica- 
tion was presented on 5th April, 1968. 
notice was issued upon the petitioner, res- 
pondent No. 2 and the District Govern- 
ment Pleader, fixing the day for receiving 
evidence as the applicant may adduce in 
proof of her pauperism and for hearing 
any evidence which may be adduced’ in 
disproof thereof as provided by O. 38, 
R. 6. The application was taken up for 
hearing on 2nd April, 1970. When the 
applicant tendered evidence in proof of 
her pauperism, a question was asked in 
her cross-examination on behalf of the 
opponent that her husband died leaving 
some apay and in answer to this ques- 
tion, the applicant Bai Chandbu stated that 
her husband died about six months back 
leaving the house and lands bearing S. 
Nos. 281, 872 and 48/2. It was then sub- 
mitted to the learned Judge inquiring into 
the claim of pauperism by the applicant 
that she had a share in the property left 
y „her husband and therefore, she was 
possessed of sufficient means which would 
enable her to pay court-fees prescribed by 
law for the plaint and, R her ap- 
plication for permission to sue as a pauper 
should be rejected. The learned {udge re- 
jected this contention observing that while 
making an inquiry under O. 33, R. 7, the 
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inquiry has to be made with reference to 
the date on which an application for per- 
mission to sue as a pauper is presented 
and at that stage, it would not be relevant 
to inquire about the subsequent events 
which, if taken into consideration, may 
have bearing on the question whether the 
applicant continues to be a pauper or not. 
Thus observing, the learned Judge granted 
the application under KR. 8. Original 
defendant- No. 1 has challenged the cor- 
rectness of this order in this revision ap- 
plication. i 


2. The question that arises for 
determination is as to which is the rele- 
vant date with reference to which the in- 
quiry into the status of the applicant who 
has made an application for permission to 
sue as a pauper should be made. In other 
words, while making an inquiry under 
O. 33, R° 7, to ascertain whether the 
applicant, who has made an application 
for permission tò sue as a pauper, is a 
pauper or not, the circumstances bearing 
upon the subject as in existence on the 
date of the application, should alone be 
taken into consideration, or whether some 
subsequent ‘events, which may have a bear- 
ing on the subject, may also be taken into 
consideration, before granting permission 
to sue as a pauper. There is Explanation 
appended to Rule 1 which is material. It 
reads as under:— 


“Explanation— A person is a ‘pauper’ 
when he is not possessed of sufficient 
means to enable’ him to pay the fee pres- 
cribed by law for the plaint in such suit, 
or, where no such fee is prescribed, when 
he is not entitled to property worth one 
hundred rupees other than his necessary 
wearing apparel and the subject-matter of 
the suit.” 


Rule 2 provides that every application for 
permission to sue as a pauper shall contain 
the particulars required in regard to 
plaints in suits; a schedule be. annexed 
thereto showing the moveable or immove- 
able property Pelog to the applicant 
with the estimated value thereof. Rule 3 
provides that application for permission to 
sue as a pauper shall be presented to the 
Court by applicant in person, unless he 
is exempted from appearing in Court, in 
which case, the application may be pre- 
sented by an authorised agent. Rule 4 
provides that where the application is in 
proper form and duly presented, the Court 
may, if it thinks fit, examine the applicant, 
or his agent, when the applicant is allow- 
ed to appear by the agent, regarding the 
merits of the claim and the property of 
the applicant. Rule 5 confers powers’ upon 
the Court to reject the application at 
that sete on any of the grounds mention- 
ed in clauses (a) to (e) of R. 5. If the 
Court sees no reason to reject the applica- 
tion under R, 5, it has to fix a date under 
R. 6 for receiving evidence as the applicant 
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may adduce in proof of his 
and for hearing. any evidence which may 
be adduced in disproof thereof. For this 
purpose, the Court has to serve a notice 
upon the opponents, that is, the defen- 
dants and the District Government Pleader. 
Then comes R. 7 which reads as under: 


“7. (1) On the day so fixed or as soon 
thereafter as may be convenient the Court 
shall examine the witnesses (if any) pro- 
duced by either party, and may examine 
the applicant or his agent, and shall make 
a memorandum of the substance of their 
evidence. 

(2) The Court shall also hear any 
argument which the parties may’ desire’-to 
offer on the question whether on the face 
of the application and of evidence (if any) 
taken by the Court as herein provided, 
the applicant is or is not subject to any of 
the prohibitions specified in Rule 5. 

(3) The Court shall then either allow 
or refuse to allow the application to sue 
as a pauper.” 

Rule 8 provides that if the application 
made by the applicant is granted, it shall 
be, numbered and registered, and shall be 
deemed the plaint in the suit, and the suit 
shall proceed in all other respects as a 
suit instituted in the ordinary manner, ex- 
cept that the plaintiff shall not be Mable 
to pay any court-fee. Then comes Rule 9 
which provides that the Court may, on 
the aplication of the defendant or of the 
Government Pleader, of which seven days’ 
clear notice in writing has been given to 
the plaintiff, order the plaintiff to be dis- 
paupered on any of the grounds mention- 
ed in the rule. One of the grounds on 
which the plaintiff can be dispaupered is 
if it appears that his means’ are» such that 
he ought not to continue to sue as a pau- 
per. Other two grounds are not relevant 
for the purpose of this revision application. 

3. Having examined the scheme 
of O. 33, I may briefly state the circum- 
stances in which the question now posed 
arises in this proceeding. Respondent No. 1 
Bai Chandbu filed an application being 
Misc. Application No. 2 of 1968 in the 
Court or the Civil Judge (Junior Division), 
Lunavada, under O. 88, R. 2 praying for 
a permission to sue as a pauper. She stat- 
ed that on proper computation of the 
court-fees, looking to the valuation placed 
on the reliefs claimed in the suit, she 
would be liable to pay Rs. 842 as court- 
fees. She has further stated that she is 
not possessed of sufficient means to pay 
court-fees prescribed by law and therefore, 
she should be permitted to sue as a pau- 
per. After the notice was issued upon the 
defendant and the District Government 
Pleader, when the inquiry was held under 
R. 7 in April, 1970, a question was’ asked 
in the cross-examination of the applicant 
Bai Chandbu that her husband had died 
leaving property to her to which she re- 
plied that her husband died about six 
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months back leaving a house and three 
fields. On eliciting this answer, an argu- 
ment was advanced on behalf of the de- 
fendants in the application that she must 
have some share in the property left by 
her husband and, therefore, she is now 
ossessed of sufficient means to pay court- 
ees. Now, it is admitted that on the day 
on which Bai Chandbu made an applica- 
tion for permission to sue as a pauper, 
that is on 5th April, 1968, her husband 
was alive. Parties being © Mohamedans, 
the wife had no interest in the property of 
the husband in the lifetime o e hus- 
band. Bai Chandbu had further stated 
that she had no property exceeding Rupees 
one hundred in value including her wear- 
ing apparels. If the inquiry as to the 
means of Bai Chandbu was made keeping 
in view the relevant date, namely, date 
on which she made application, there is no 
controversy that she was not possessed of 
sufficient means to enable her to pay court- 
fees prescribed by law. But it was con- 
tended that before the inquiry could be 
completed under R. 7, an event has occur- 
red which, jf roperly evaluated, would 
show that she Bis now some property and 
if that aspect is taken into consideration, 
her contention that she was not possessed 
of sufficient means to enable her to pay 
the prescribed court-fees, cannot be accept- 
ed and, therefore, she should not be per- 
mitted to sue as a pauper. 


4, The question, . therefore, is: 
what is the relevant date with reference to 
which the inquiry under R. 7 shall be 
made in order to’ find out whether appli- 
cant who has made an application for per- 
mission to sue as a pauper, is a pauper or 
not. As this is the case in whic e re- 
lief prayed for is capable of valuation for 
the purpose of court-fees, case of the ap- 

licant would fall in the first part of the 

Explanation to R. 1 which provides that 
a person is a ‘pauper’ when he is not pos- 
sessed of cient means to enable him 
to pay the fees prescribed by law for the 
plaint in such suit. I need not take into 
consideration second part of the Explana- 
tion. : ; 


5. Now, Section 5 of the Bombay 
Court Fees Act provides that no document 
of any kind specified as chargeable in the 
First or Second Schedule to the said Act, 
shall be filed, submitted, or recorded in 
any Court of Justice, or shall be received 
or furnished by any Public Officer, unless 
in respect of such document, there has 
been paid fee, the amount not less than 
that indicated by either of the said Sche- 
dules as proper fee for such document. 
Plaints in respect of different types of suits 
have been set out in Schedule I. When- 
ever a plaint is presented to a Court, the 
fees payable in’ respect of such a plaint 
must have been paid before it is present- 
ed to the Court. Unless it is paid, it is 
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not receivable by Court. O. 7, R. 11 pro- 


vides that plaint shall be rejected, where 
the relief claimed is properly valued, -but 
the plaint is written upon paper insuff- 
ciently stamped, and the plaintiff, on be- 
ing required by the Court, fails to do so. 
Whenever, therefore, a plaint is presented 
to a Court, the court-fees payable in res- 
pect of it shall be paid at the time of the 
presentation to the Court. Of course, if 
the Court finds that proper court-fees are 
not paid, an opportunity has to be given 
to the plaintiff to pay deficit court-fee, fail- 
ing which, the plaint is liable to be reject- 
ed. Ordinarily, therefore, the court-fees 
in respect of the plaint must be paid at 
the time of the presentation of the plaint 
in the Court. Now, if there was no pro- 
vision such as the one contained in O. 33, 
no one will be entitled to present a plaint 
to the Court in respect of which prescribed 
court-fees are not paid as the plaint is 
liable to be Hela. with this exception 
that the Court ‘may give an opportunity 
to the plaintiff to pay up the prescribed 
court-fees. O. 33, R. 2 permits a person 
who is incapable of paying court-fees for 
want of sufficient means to present an ap- 
plication for permission to sue as a pau- 
per. And if such an application is grant- 
ed, that applicantion will be deemed to be 
a plaint and would be registered as such 
under R. 8 without necessary court-fees. In 
order to be able to file a suit as a pauper, 
the conditions prescribed.in O. 33, R, 1 
read with its Explanation and R. 5 must 
be satisfied. Now, Explanation to R. J 
provides that a person would be a ‘pauper’ 
when he is not possessed of sufficient 
means to enable him to pay fee prescribed 
by law for the plaint in such suit. It is 
such a person who can make an applica- 
tion under R. 2 for permission to sue as a 
pauper. It is in respect of such a person 
that an inquiry has to be made whether 
he is one who is not possessed of sufficient 
means to enable him to pay fee prescribed 
by law for the plaint in such suit. Obvi- 
ously, but for O. 33, whenever a plaint is 
presented, court-fees in respect of such a 
plaint ought to be paid. If, therefore, the 
Court has to inquire whether the person 
who has to pay court-fees, has made an 
application for permission to sue as a pau- 
per, which would mean that he is a per- 
son who is not possessed of sufficient 
means to enable him to pay prescribed 
court-fees for the plaint in such suit, the 
inquiry must be made relevant to the date 
on which application is presented. -It is 
with reference to that date that an inquiry 
has to be made whether the applicant is 
such a person who is not possessed of 
sufficient means to pay prescribed court- 
fees. Rr. 8, 4 and 6 provide a special 
mode of presentation of which an applica- 


tion, and obligation of the Court to make 
prima facie inquiry in respect of such an 
application having power to reject it in 
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limine. In making this inquiry, which 
would be something like an ex parte in- 
uiry, before notice to the opposite party, 
thie Court may also try to ascertain whe- 
ther the applicant is or is not a pauper. 
Obviously, that inquiry can be with refer- 
ence to the ability of the applicant on the 
date of the presentation of the application. 
No other date can be envisaged. 


6. After the application is admit- 
ted, a notice would be issued as required 
by R. 6 and inquiry would be held as re- 
quired by R. Now, it may be that 
some time may elapse between presenta- 
tion of the application and return of the 
notice and hal ing of the inquiry after 
appearance of the opposite party. Even 
when the inquiry is held on such a date, 
the relevant date with reference to which 
position of the applicant is to be inquired 
into would be the date on which he pre- 
sented the application. Merely because 
the opposite party would take some time 
to appear and some time would be spent 
in serving notice, the date with reference 
lo which position of the applicant is to 
be inquired into cannot change. Therefore, 
even when inquiry is held under R. 7 as 
to whether the applicant who has made 
application for permission to sue as a pau- 
Pe is or is not a pauper would have to 
e made with reference to- the date on 
which the application is made. In an in- 
quiry under R. 7, intervening circumstan- 
ces cannot be taken into consideration. 
There is a specific provision in R. 9 which 
enables the opposite party to move the 
Court for dispaupering the person who is 
permitted to sue as a pauper. Of course, 
there is some force in the submission of 
Mr. S. B. Majmudar for the petitioner that 
if some events have occurred, between the 
presentation of the application for permis- 
sion to sue as a pauper and date on which 
the inquiry under R, 7 is held, which may 
radically change the position of the appli- 
cant, it would be an idle formality st 
to hold an inquiry with reference to the 
date of the presentation of the application 
and permitting the party to sue as a pau- 
per and then face the application under 
R. 9 for dispaupering the applicant. Such 
an eventuality cannot be held wholly ruled 
out. But looking to the scheme of Rr. 1, 
2, 3, 6 and 7 it is indisputable that when 
an inquiry as to sufficiency or otherwise 
of the means of a person who has made 
an application for permission to sue as a 
pauper is made, the inquiry must be made 
with reference to the date on which the 
application is presented. No other date can 
be anvisaged. 


7. This construction gets some 
support from the language of R. 9. R. 9 
provides that the Court may, on the appli- 
cation of the defendant or of the District 
Government Pleader, of which seven days’ 
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clear notice in wriling has been given to 
the plaintiff, order the plaintiff to be dis- 
paupered: 


“(b) if it appears that his means are 
such that he ought not to continue to sue 
as a pauper.” Words ‘to continue’ gives t 
clue to the meaning of sub-clause (b) of 
R. 9. It postulates that on the date of the 
making of the application, a person mak- 
ing the application was a pauper. But 
some subsequent events ave occurred, 
which have radically changed his position 
qua his ability to pay court-fees and, there- 
fore, even though he was a pauper, he 
should not be allowed to continue to sue 
as a pauper and therefore, he should be 
dispaupered. Use of the expression ‘to 
continue to sue as a pauper’ would show 
that on the date of the application, the 
person was a pauper but the events sub- 
sequent to the presentation of the appli- 
cation would indicate that he has become 
possessed of sufficient means which would 
enable him to pay proper court-fees and, 
therefore, he suld not be permitted to 
continue to sue as a pauper. Continuance 
of a status presupposes the existence of 
status at a certain point vf time. The 
change brought about in the status subse- 
uent to that point of time would indicate 
the time when the status was inquired in- 
to and established. 


8. Upon a true construction of the 
various rules of O. 33, it becomes crystal 
clear that when an inquiry is held under 
R. 7, with a view to granting or refusing 
to grant permission to sue as a pauper, an 
inquiry into the status of the applicant 
applying to sue as a pauper, has to be 
made with reference to the date on which 
application for permission to sue as a pau- 
per was presented and the events subse- 
quent to that date should not be taken 
into _ consideration. Subsequent events 
would be relevant only in an inquiry under 
R. 9. Similarly in an inquiry under R. 9 
events that occurred prior to the presen- 
tation of the petition and were relevant in 
an inquiry under R, 7 would be wholly 
irrelevant. Therefore, there is a clear cut 
and well demarcated division between the 
inquiry under R. 7 and inquiry under R. 9. 
In an inquiry under R. 7, status or posi- 
tion of the person applying to sue as a 
pauper should be examine with refer- 
ence to the date on which the application 
is presented and subsequent events should 

ald be relevant only 
in an inquiry under R. 9. 


9. I may now refer to some of the 
authorities to which m attention was 
drawn at the hearing of this revision ap- 
plication. The view, that I am’ taking, 
would get support from some of the ob- 
servations in Bai Balagauri v. Motilal 
Ghelabhai, ILR 47 Bom 523 = (AIR 1923 
Bom 247), In that case, the applicant pre- 
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sented an application to the Court to file 
a suit in forma pauperis for recovering 
her palla ornaments and maintenance. The 
defendant produced a few of the orna- 
ments and cash which, as admitted by 
him, belonged to the plaintiff and wo 
about Rs. 600 and stated that he was wil- 
ling to give them to the applicant and, 
therefore, she was possessed of sufficient 
means to pay the court-fees. The Court, 
before whom the application was pending, 
refused permission to the applicant to sue 
as pauper and directed her to pay the 
court-fees. This order was challenged in 
revision application before a ivision 
Bench of the: Bombay High Court. Allow- 
ing the revision application, it was observ- 
ad that the time when the application is 
made to institute a suit as a pauper; is the 
point of time which the Court has to con- 
sider when the application comes to be 
dealt with, and the subject-matter of the 
suit is in no case at the disposal of the 
applicant for’ payment of fees. If, how- 
ever, at any point of time afterwards, it is 
alleged that the applicant has become pos» 
sessed of sufficient means to pay the fees, 
then no doubt when that fact is brought 
to the notice of the Court, the question of 
pauperism would be considered, and the 
party once held to be a pauper might be 
irected to pay the court-fees.. It is thus 
crystal clear that the Dany under R. 7 
is with reference only to the date on which 
the application is presented and subse- 
uent events cannot be taken into consi- 
eration. While disposing of the afore- 
mentioned case, the Division Bench of the 
Bombay High Court also referred to a de- 
cision of the learned Single Judge in 
Dwarkanath Narayan v, Madhavray Vish- 
vanath, (1886) ILR 10 Bom 207, and 
declined to follow it. In fact, Mr. Majmu- 
dar has relied upon, to a considerable ex- 
tent, on this Dwarkanath’s case, (1886) 
ILR 10 Bom 207 but as the Division Bench 
has declined to follow jt, the ratio therein 
is no good law. In Provesh Chandra v. 
Municipal Commr., -Howrah, AIR 1930 Cal 
147 (2), the applicant, who applied for a 
ission to sue as a Pauper, d prayed 
or two reliefs, one of damages and the 
other of recovery of provident fund 
amount. At the time of the inquiry under 
R. 7, the opposite party offered to pay 
provident d amount to the tune of 
Rs. 1307-10-6 and called upon the appli- 
cant to take away the amount as and when 
he desired. Having made this statement, 


in the written statement, a contention was ` 


raised that the applicant could not be said 
.to be a person who was not possessed of 
sufficient means to enable him to pay 
court-fees. This contention was negatived 
observing that in considering the question 
of pauperism, one must look at the matter 
as it stood at the date when the applica- 
tion was made. If the circumstances of 
the petitioner on the date of the said ap- 
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lication bring him within the terms of 
e Explanation and are sufficient to have 
him declared as a pauper, the immunity 
that the law confers upon him for the DA 
pose of court-fees will be enjoyed by hi 
till the termination of the suit or until 
such time when sufficient materials would 
be forthcoming to justify an order cancel- 
ling the permission. The view, that I am 
taking, is in accord with the view taken 
by the Calcutta High Court, 


10. Mr. Majmudar referred to 
(Gadigi) Muddorappa v. G. Rudramma, 
AIR 1921 Mad 97. In that case, the ap- 
plicant, who made application for permis- 
sion to sue as a pauper, admitted in the 
inquiry under R. 7 that after institution of 
the petition, she received sorne money from 
the person against whom she intended to 
file a suit and she further stated that ‘she 
had paid away that amount to: the creditor. 
The learned Single Judge of the Madras 
High Court rejected the application for 
permission to sue as a pauper observing 
that there was no dispute that at the date 
of her application she was a pauper. But 
as soon as she received money after insti- 
tution, she ceased to be a pauper and 
therefore, sprue ion cannot be granted. 
There is absolutely no discussion as to the 
scheme of O. 33 and it is rather difficult 
to agree with -the ratio of the decision. 
Mr, Majmudar also referred to ‘Nirmal 
Kumar Mitra v. Monoranjan Chatterjee, 
AIR 1955 Cal 192. The point raised here- 
in was not raised before the Division Bench 
of the Calcutta High Court and this deci- 
sion would not assist me in any manner 
in this case. Head-note of a case in the 
Fifty Years’ Digest from Cuttack was read 
out to me, but I would not examine it for 


. want of details. 


1l. In view of the aforesaid dis- 
cussion, this revision application fails and 
is dismissed. Rule is discharged with no 
order as to costs. 


Revision dismissed. 
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Index Note:— (A) Bombay Provincial 
Municipal Corporations Act (59 of 1949), 
S. 458 — Bye-law 15 framed by the Ah- 
medabad Municipal Corporation under the 
Section has retrospective operation. 


_ (Para 4) 


IP/JP/F438/72/MV] 


1972 


Brief Note:— (A) This Bye-law which 
states that no water connection would be 
allowed to continue unless water meter 
was installed when the same was required 
for a hotel or a boarding house equally 
applies to the ee connections govern- 
aa by the terms of the contract. 

(Para 4) 

One cannot read sub-clause (2) of bye- 
law 15 in isolation. Merely because the 
words “connection is required” are used, it 
would not lead to a conclusion that opera- 
tion of this bye-law was only prospective 
and that it could not apply retrospectively 
to the existing connections. To interpret 
this clause in such a narrow manner would 
be contrary to the words used in the bye- 
_law and also contrary to the purpose for 
which this bye-law was enacted. (Para 4) 


Index Note:— (B) Bombay Provincial 
Municipal Corporations Act (59 of 1949), 
Ss. 458, 127 (2) (f) and 184 — Bye-law 15 
framed by the Ahmedabad Municipal Cor- 


poration under S. 458 is not ultra vires the 
provisions of S. 134. (Para 4) 
Brief Note:— (B) The Corporation 


had power to prescribe the rate at which 
tax would be levied on the premises and 
demarcate the premises from which water 
charge would be taken by measurement in- 
stead of levying water tax at the flat rate. 
(Para 4 

The Bye-law is also not in any way in- 
consistent with S. 184 (1) nor does it in 
any way curtail the powers of the Com- 
missioner to charge for the supply of water 
to certain premises by measurement in- 
stead of levying water tax, (Para 4) 


Cases Referred: Chronological Paras 


AIR 1971 SC 1650 = (1970) 2 SCC 
744, State of Gujarat v. M/s. 
Krishna Cinema 

AIR 1970 SC 1896 = (1969) 2 SCR 
807, Purtabpur Co. Ltd. v, Cane 
Commr, of Bihar 

AIR 1955 Bom 185 = 56 Bom LR 
1035, Hirabhai Ashabhai Patel v. 
State of Bombay 


Suresh A. Shah for I. M, Naseva, 
for Appellants in all Appeals; Mayur ; 


sae for G. N. Desai, for Respondent 
in all Appeals. 
. JUDGMENT :— These appeals are 


directed oat the common judgment of 
the learn ~ Jude, City Civil Court, 7th 
Court, Ahmedabad, dismissing Civil Suits 
Nos. 1191 of 1968, 1220 of 1968, 1196 of 
1968, 1195 of 1963 and 1194 of 1963 with 
costs. 


2. The facts in all the appeals are 
identical. The plaintiff in each suit runs 
a restaurant in the city of Ahmedabad in 
the premises occupied by them as tenants. 
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They brought the suits for a declaration 
that the notice issued by the defendant- 
Municipal Corporation was illegal, ultra 
vires, void and not enforceable and for an 
injunction restraining the Municipal Corpo- 
ration from enforcing the said notice and 
from cutting off the water supply granted 
by the Municipal Corporation to them. By 
a notice on each plaintiff, given by the 
Municipal Corporation which was identical 
in terms the Municipal Corporation inform- 
ed the plaintiffs thaf the existing water 
supply was given to them without instal- 
ling any meter. Under bye-law 15 of the 
Bye-laws framed by the Municipal Corpo- 
ration and which were sanctioned by the 
Government by their resolution No, PCR- 
3256, dated 6-6-1958 and 24-7-1958, the 
water connection in premises used as hotels, 
lodges etc. could not be continued without 
installing a meter. The plaintiffs, therefore, 
were directed that they should not use the 
water in contravention of the said bye- 
law No. 15 and that if they did so, they 
will be liable to prosecution under Rule 12 
of Chapter 10 of the Schedule to the Bom- 
bay Provincial Municipal Corporations Act. 
According to the plaintiffs, the notice serv- 
ed b ə Municipal Corporation was 
illegal and invalid; that the Municipal Cor- 
poration had no power to frame bye-laws 
under Section 458 (1) and (2) of the Act; 
that the bye-law No. 15 framed under the 
said provision was inconsistent with other 
provisions contained in the Act; that since 
the Municipal Corporation charged special 
water rates from the plaintiff in 
each suit and as no breach of any condi- 
tions prescribed by the Municipal Corpo- 
ration had been committed by the plain- 
tiffs, the corporation was not entitled to 
cut off the water supply to the premises 
occupied by them; that the pa ag 
cannot doubl tax the plaintiffs; t the 
resolution tekke in the impugned notice 
is without authority and that the notice 
was mala fide and bad in law. The Mu- 
nicipal Corporation by its written statement 
filed in each suit, denied various allega- 
tions made in the plaint. It contended 
that the notice issued was valid and legal; 
that the Municipal Corporation was en- 
titled under law to issue such a notice. It, 
therefore, prayed that the plaintifs’ suits 
be dismissed with costs. From the plead- 
ings of the parties, the learned Judge fram- 

the following three identical issues in 


each suit:— 


“1. Is the notice dated April 1, 1963 
given by the Municipal Corporation illegal, 
ultra vires and/or void as alleged? 


2. Is the defendant-Corporation 
entitled to enforce the said notice? 


8. What order and decree?” 
On issue No. 1, the learned Judge held 
that the notice was legal and valid. On 
issue No. 2, he held that the Municipal 
Corporation was entitled to enforce the 


not 


276 Guj. [Prs. 2-4] 


notice. On these findings, all the suits 
were dismissed with costs. Against the 
said judgment and decree, all the plain- 
tiffs have preferred the present appeals to 
this court. As these appeals involve a 
common question of fact and law, and as 
they arise out of a common judgment they 
were heard together and are disposed of 
by a common judgment. 


3. Mr. Suresh A. Shah, learned 
Advocate appearing for Mr. I. M. Nana- 
vaty for the appellants, in all the appeals, 
raised the following contentions:— 


1. Under the scheme of the Act, the 
ower to levy special water charges has 
een granted to the Commissioner subject 
to the general approval of the standing 
committee and therefore, that power can- 
not be exercised by the Corporation under 
the bye-laws; 


2. Bye-law No. 15 framed by the 
Corporation takes away the powers con- 
ferred upon the Commissioner and the 
standing committee under Section 134 of 
the Bombay Provincial Municipal Corpora- 
tions Act (hereinafter referred to as the 
Act), and hence, the said bye-law is ultra 
vires being inconsistent with the Act; 


8. On true interpretation of bye-law 
No. 15, special tax. by measurement would 
be applicable only when an application 
was made for a new connection or conti- 
nuing the old connection for the purpose 
of running réstaurant, hotel, lodge, etc. 


å. The notice served on the plaintiffs 
is based on the bye-law which is ultra 
vires and hence of no legal effect. 
In support of his submissions, Mr. Shah 
referred to the relevant provisions of the 
Act. 


4, The main submissions of the 
learned Advocate for the appellant is that 
under Section 184 of the Act, the Commis- 
sioner, with the general approval of the 
standing committee may, instead of levy- 
ing the water tax in respect of any pre- 
mises, liable thereto, charge for the water 
supplied to such premises by measurement 
at such rate as shall from time to time be 
prescribed by the Corporation. Mr. Shah 
relying on this provision, urged that the 
said water tax was already levied with res- 
pect to the premises occupied by them for 
use of water, by the Corporation under the 
terms and conditions agreed upon between 
them and the Corporation. Such terms 
and conditions cannot be changed by the 
Corporation by passing a bye-law. Only 
the Commissioner with the general ap- 
proval of the standing committee may, in- 
stead of levying the water tax in respect 
of such premises, direct that the water 
supply to such premises should be accord- 
ing to the measurement as per the meter 
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at the rates delermined by the standing 
committee. He submitted that the im- 
pugned notice served on the plaintifs by 
the Corporation directing them not to use 
water from the connection which did not 
contain a meter, was issued in pursuance 
of the bye-law No. 15 which clearly was 
in conflict with the provisions of Section 
1834 (1) of the Act under which the Com- 
missioner alone was authorised to change 
the mode of payment of water tax. He 
submitted that it was within the discre- 
tion of the Commissioner to show as to 
which premises should be made liable to 
pay the charge for the water supplied to 
them, as per the measurement and it was 
not open to the Corporation to do so. He 
also challenged the said notice on the 
poe that the Municipal Commissioner 
efore issuing the notice directing the 
plaintiffs to pay the water charge by mea- 
surement, without obtaining prior general 
approval of the standing committee was 


invalid. In suppor of his say, he referred 
to the case of State of Gujarat v. M/s. 
Krishna Cinema, (1970) 2 SCC 744 = 


(AIR 1971 SC 1650), wherein it was ob- 
served that— 


“The State Government under Rule 5 
(2), Chapter II may have or may not have 
absolute discretion to grant permission for 
the issue of a ‘no objection certificate to 
the applicant. But the State Government 
cannot relying upon the Rules assume to 
itself the jurisdiction of the Licensing Au- 
thority to issue the licence. Power to con- 
trol the Licensing Authority under Section 
5 is not the power to supplant the Licens- 
ing Authority. Again the power to grant a 
licence under the Act is quasi-judicial, and 
by the use of the expression ‘absolute dis- 
cretion’ it is not intended to invest the 
Licensing Authority with arbitrary power 
so as to destroy the limitations to which 
it is subject by its inherent nature. The 
Act does not purport to confer arbitrary 
authority upon the Licensing Authority or 
the State Government, and by the use in 


the rules of the expression ‘absolute discre- - 


tion’ the legislative intent disclosed by the 
Act cannot be superseded.” 


In wy opinion, this case will not help the 
appellants, That case was under the Bom- 
bay Cinemas (Regulation) Act under which 
powers to issue a licence was delegated to 
the District Magistrate. The District Ma- 
gistrate was the only authority under the 
Act to issue a licence. No doubt, the 
State Government while confirming the 
order of the District: Magistrafe issuing a 
licence, had to issue a ‘no objection certifi- 
cate which, in its discretion, Government 
may refuse. All the same, under the 
scheme of the Act, the District Magistrate 
alone remains the Licensing Authority. 
Under these circumstances, the Supreme 
Court held that the Government cannot 
assume to itself the jurisdiction of the Li- 
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censing Authority to issue a licence. The 
discretion whether a licence should be issu- 
ed or not solely rested with the District 
Magistrate under which no instruction or 
direction could be issued to him by the 
Government for the purpose. Under these 
circumstances, the observations referred to 
above were made. Similar observations 
were made by the Supreme Court in the 
case of Purtabpur Co. Ltd. v. Cane Commr. 
of Bihar, AIR 1970 SC 1896 as under:— 


“The executive officers entrusted with 
statutory discretions may in some cases be 
obliged to take into account considerations 
of public policy and in some context the 
policy of a Minister or the Government as 
a whole, when it is a relevant factor in 
weighing the policy but this will not ab- 
solve them from their duty to exercise 
their personal judgment in individual cases 
unless explicit statutory provision has been 
made for them to be given binding instruc- 
tions by a superior.” 


There can be no quarrel with the principle 
and with greatest respect, I am in complete 
agreement. In the instant case, the notice 
which was issued by the Commissioner was 
not under Section 184 of the Act but it was 
issued pursuant to the bye-law No. 15 fram- 
ed by the Corporation under the authority 
vested in it under Section 458 (2) of the 
Act to frame bye-laws. The whole scheme 
of the Act to which I will presently refer 
shows that the Corporation had not abdicat- 
ed its powers in favour of the Municipal 
Commissioner. In other words, the Munici- 
pal Commissioner was not the only autho- 
rity to take action under Section 184 of the 
Act as was canvassed by Mr. Shah before 
me, The ratio of the case in the two cases 
of the Supreme Court, therefore, will not 
govern the facts of this case. It is not dis- 
puted that the plaintiffs are running restau- 


rants in the premises occupied by them in 
which the water connections ave been 
taken without installing a meter. They are 


paying the tax at the fixed rate determined 
y the Municipal Corporation. Subsequent- 
ly, the Corporation framed new _ bye-laws 
and under bye-law No. 15, installation of a 
meter was made compulsory for use of 
water supplied by the Corporation in res- 
pect of the premises used as hotels, lodges, 
etc. Bye-law No. 15 runs thus — 


“No water connection without meter 
shall be allowed to continue whether exist- 


ing or in future in the following cases of 
water:— i 
1. x x x 


2. When the connection is required for 
a hotel or boarding-house (Vishi in Gujarati) 
restaurant or cold-drink house”. 


This sub-clause, therefore, in clear words 
states that no water connection whether 
existing or which may be taken in future 
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shall be allowed to continue without a 
meter when the connection is required for 
a hotel or a boarding house etc. Relying 
on the words “connection is required”, the 
learned Advocate for the appellants very 
vehemently argued that these words clearly 
denote that this bye-law, assuming that it 
was valid, would apply to the supply, of 
water to such premises in future and that 
it did not apply to the existing connections 
which were governed under the terms and 
conditions entered into between the par- 
ties, I am unable to agree with him. One 
cannot read sub-clause (2) of bye-law 15 in 
isolation. Merely because the words “con- 
nection is required” are used, it would not 
lead to a conclusion that operation of this 
bye-law was only prospective and that it 
could not apply retrospectively to the exist- 
ing connections. To interpret this clause 
in such a narrow manner would be cont- 
rary to the words used in the bye-law and 
also contrary to the purpose for which this 
bye-law was enacted. If the bye-law was 
to operate only prospectively, there was no 
necessity of using the word ‘existing’ with 
reference to water connection. While inter- 
preting the clause, it should be interpreted 
in such a manner so as to harmonise it as a 
whole so that all the words or phrases 
used therein may be given their appropriate 
meaning. If it was to be interpreted as 
operating only prospectively, the use of the 
word ‘existing’ would be meaningless and 
redundant. In my opinion, therefore, there 
is no force in the yabisi made by the 
learned Advocate for the appellants that 
this bye-law was not retrospective in its 
operation. Mr. Shah however, urged that 
the bye-law itself was ultra vires inasmuch 
as it took away the powers conferred upon 
the Commissioner and the standing com- 
mittee under Section 184 (1) of the Act. He 
submitted that under the scheme of the 
Act, the power to levy special water char- 
ges was granted to the Pao onl 
subject to the general approval of the stand. 
ing committee. He merely relied, in sup- 
port of his submission, on the wording of 
Section 184 (1) of the Act. Section 184 
(1) says— 


, 
€ 


“184 (1). The Commissioner may— 


(a) In such cases as the standing com- 
mittee shall generally approve, instead of 
levying the water tax in respect of any pre- 
mises liable thereto, charge for the water 
supplied to such premises by measurement 
at such rate as shall from time to time be 
poe by the said committee in this 

ehalf or by the size of the water connec- 

tion with the municipal main and the pur- 
pose for which the water is supplied at such 
rates as shall from time to time be pres- 
cribed by the Corporation;” 


Thus „under this section, the Municipal 
Commissioner, with the general approval of 
the standing committee has been authoris- 
ed to direct that instead of levying the 
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water tax in respect of any premises liable 
thereto, charge for the water supplied to 
-such premises be made by measurement at 
such rate as shall from time to time be 
ge by the said committee in this 


ehalf. This section does not in any way - 


indicate that the Commissioner alone was 
the authority to levy the tax in respect 
of premises or to determine the rate at 
which such tax was to be levied with res- 
pect to use of water for certain kinds of 
properties. In order to appreciate tho 
scheme of the Act, it will. be worthwhile to 
refer to several other sections which. are 
clearly giving a.clue to understand and in- 
terpret Section 184 in a proper perspective. 
Section 99 authorises the Corporation to fix 
rates of tax. Under it, ‘The Corporation 
shall, on or before- the twentieth day of 
February, after considerin the Standing 
Committee's proposal in this behalf, deter- 
mine, subject to the limitations and condi- 
tions. prescribed in Chapter XI, the rates at 
which municipal taxes referred to-in sub- 
section (1) of Section 127 shall be levied in 
the next ensuing official year and the rates 
at and the extent to which any of the taxes 
referred to in sub-section (2) of the said 
section which the Corporation decides to 
impose shall be levied in the next ensuing 
official year’. This section, therefore, clearl 
says that it is the Corporation alone whic 
can determine the rates of taxes which are 
to be levied in the next ensuing official 
haa Section 127 (1) enumerates different 
inds- of taxes of which property tax is one. 
Sub-Clause (2) thereof also in addition to 
the tax peesaibes in sub-section (1), au- 
thorises the Corporation to impose tax on 
several items and clause (f) is general which 
authorises it to impose any other tax which 
the State Legislature has powers under the 
Constitution to impose in the State. Thus, 
the Corporation has been authorised to im- 
pose tax which is not specifically enumerat- 
-ed in the said section provided the State 
Government have powers to impose such a 
tax as stated in the Constitution. Sec- 
tion 129 (1) (a) states—_ 


“For the purposes of sub-section (1) of 
Section 127 property taxes shall comprise 
the following taxes which shall, subject to 
the exceptions, _ limitations and conditions 
hereinafter provided, be levied on buildings 
and lands in the city:— 


> . (a) a water tax at such percentage of 
qe rateable value as the Corporation shall 
sem reasonable, for providing a water sup- 
~ply for ‘the city.” : 
“We are not concerned with the other clau- 
ses. of this section. Under Section 130 of 
the Act, water tax could be levied in res- 
pect of premises to which private water 
supply is furnished from or which are con- 
‘nected by means of communication pipes 
with, any municipal water works, ater 
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tax could also be levied in respect of pre- 
mises which are situated in a portion of the 
city in which the Commissioner has given 
public notice that the Corporation has ar- 
ranged to supply water from municipal 
water works. Thus, the Corporation can 
levy water tax in respect of premises to 
which water connections have already been 
supplied or even with regard to the premi- 
ses which are situated in the portion of the 
city where the Corporation has arranged to 
supply water to such premises. There is no 


_ dispute that all the suit premises were sup- 


plied with water connections by the Muni- 
cipal Corporation. There is ‘no dispute that 
prior to the notice,. Ex. 18 served upon 
them, the plaintiffs were paying water tax 
at a fixed rate determined e Corpora- 
tion from time to time. Under Section 458 
of the Act, the Corporation has been au- 
thorised to make bye-laws from time to time 
not inconsistent with the Act and rules with 
respect to matters enumerated therein. Mat- 
ters mentioned at serial No. 2 pertain to 
regulation of matters and things connected 
with the supply and use of water. Under 
this section, therefore, the Corporation can 
make a bye-law regulating all matters and 
things connected with the supply and use 
of water. Thus, if in the past the Corpo- 
ration used to levy tax for the use of water 
supplied to the premises having regard to 
the size of the water pipe used in the con- 
nection, if the Corporation subsequently 
thought that this mode of levying tax for 
the use of water should be changed with 
regard to the supply of water to the premi- 
ses which were used as resaturants, hotels, 
etc., it would be competent to do so by 
suitably making a new bye-law as provided 
in Section 458 of the Act. Pursuant to the 
authority vested in the Corporation under 
Section 458 of the Act, bye-laws ware 
framed of which bye-law No, 15 is mate- 
rial for the purpose of this appeal. It is 
difficult to agree with Mr. Shah, in the light 
of the provisions of Section 458 of the Act, 
that this bye-law is inconsistent with Sec- 
tion 184 of the Act, ` Section 184 gave dis- 
cretion tq the Commissioner to change the 
mnde of poang water tax in respect of 
premises liable thereto by directing that 
water supplied to such premises be charg- 
ed by measurement at such rate as may be 
prescribed by the Standing Committee. The 
only restriction on the Commissioner is that 
before directing to do so, he must obtain 
general approval of the standing committee. 
Mr. Shah submitted that in the instant case, 
the Commissioner while issuing the notice, 
Ex. 18 had not obtained general approval of 
the Standing Committee and therefore, the 
said notice was illegal and ultra vires. In 
support of his say, Mr. Shah referred to 
the case of Hirabhai Ashabhai Patel 
v. State of Bombay, reported in AIR 1955 
Bom 185 wherein while interpreting S. 169 
of the Bombay Municipal Corporation Act, 
1888, it was observed that— 
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“But Section 169 lays down a limita- 
tion upon the exercise of his discretion and 
the limitation is that he can only exercise 
his discretion with regard to charging for 
water according to measurement, with re- 
gard only to those premises with regard to 
which the Standing Committee has passed 
an order or given a direction. In other 
words, the Standing Committee must first 
determine either generally the class of pre- 
mises or specially the property or proper- 
ties. It is only when such a determination 
is arrived at that the Commissioner’s discre- 
tion — if one may put it that way — can 
attach to those premises. Therefore, it is 
not open to the Commissioner to exercise 
his discretion under Section 169 with re- 
gard to any premises in the city of Bom- 
bay. He can only exercise his discretion 
with regard to those premises with regard 
to which the Standing Committee has given 
a general or special direction”. 


In order to appreciate this decision, it will 
be worthwhile to refer to the material por- 
tion of Section 169:— 


“The Commissioner may, 


(a) in such cases as the Standing Com- 
mittee shall either generall or specially 
direct, instead of levying the water tax in 
respect of any premises liable thereto under 
Section 141, charge for the water supplied 
to such premises by measurement at such 
rate as shall from time to time be prescrib- 
ed by the said committee in this behalf’. 


In spite of these wordings, the Bombay 
High Court while interpreting that the 
Commissioner could exercise the discretion 
with respect to those premises with regard 
to which the Standing Committee has given, 
poner or special direction further observ- 
e at--- 


“It is open to the Commissioner not to 
exercise his discretion with regard to a 
particular class of premises selected by the 
Standing Committee because the Commis- 
sioner is not bound to carry directions of 
the Standing Commitee.” Í 


I fail to understand how this ruling would 
help the appellants. This ruling would not 
apply for two reasons. First of all, the 
Commissioner was not acting under Sec- 
tion 184 of the Act when he served the 
plaintiffs with a notice, Ex. 18. The notice 
clearly shows that it was issued pursuant to 
the bye-law No. 15 framed by the Corpo- 
ration. With regard to the second ground 
taken by the learned Advocate for the ap- 
pellants is that if the notice is deemed to 
have been issued under Section 134 of the 
Act, it is bad because the Commissioner had 
not taken any general approval of the Stand- 
ing Committee. In this connection it may 
be noted that it was not the case of the 
plaintiffs as averred in the plaint that no 
such general approval was taken by the 
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Commissioner, In the absence of any speci- 
fic averment, there was no opportunity for 
the defendant to lead evidence to show 
that such an approval was in fact obtained. 
In the absence of an averment, therefore, 
a legal presumption could be raised 
that all the official acts were properly done. 
The third objection raised by Mr. Shah 
was that by issuing the bye-law, the Cor- 


poration had curtailed the rights of 
the Municipal Commissioner given to 
him under Section 134 of the Act. 
The ‘whole scheme of the Act is 


that ultimately the Corporation as a whole 
is responsible for all the acts under the 
Act. The Corporation has been authorised 
to frame bye-laws for the purposes men- 
tioned in Section 458 referred to earlier. I 
have already shown that one of the purpo- 
ses to make the bye-laws is to regulafe sup- 
ply and use of water, If the Corporation 
is authorised to make bye-laws by the 
Statute itself, one fails to understand how 
a bye-law made pursuant to it, could be 
said to be inconsistent with Section 184 of 
the Act. Assuming that the Commissioner 
was the authority to charge for the use of 
water to certain premises by measurement, 
instead of levying the water tax as was done 
earlier, this right is not taken away by the 
Corporation while it framed bye-law 
No. 15. Under bye-law No. 15, the Cor- 
poration merely directed that no water con- 
nection would be allowed in respect of pre- 
mises which were used for restaurant, hotel, 
etc., unless a meter was installed therein 
for measuring the water used. In other 
words, the owners of the premises will be 
required to pay for the use of the water 
according to the meter at the rate determin- 
ed by the Standing Committee. The bye- 
Jaw gets force of Aig when confirmed by 
the State Government, as provided in Sec- 
tion 462 of the Act which says that—. 


“When any bye-law has been confirm- 
ed bv the State Government it shall be pub- 
lished in the official gazette. and thereupon 
shall have the force of law”. 


It cannot, therefore, be said that when the 
Abmedabad Municipal Corporation made a 
bye-law under the authority vested in it by 
Section 458 of the Act for the purpose 
mentioned therein and when this bye law 
was confirmed by the State Government, 
bye-law No. 15 in any way could be said 
to have been inconsistent with the provi- 
sions of Section 134 or could be said to 
have curtailed the powers of the Commis- 
sioner granted thereunder. In fact, under 
Section 459 of the Act, it is the duty of 
the Commissioner, from time to time, to lay 
before the Corporation for its consideration, 
a draft of any bye-law which he thinks ne 
cessary or desirable for the furtherance of 
any purpose of this Act. In order that the 
water supply by the Corporation may be 
put to proper use, the Corporation was re- 
quired to enact bye-law No. 15 which, 
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after having obtained sanction of the Gov- 


ernment, had the force of law. It could 
not, therefore, be said to be inconsistent 
with Section 184 of the Act in any man- 
ner, At the most, it could be said that the 
Municipal Commissioner had also power to 
direct with the general approval of the 
Standing Committee, to charge for the 
water supplied to certain premises by mea- 
surement instead of by levying water tax 
and thus, he may be said to possess con- 
current authority along with he Corpora- 
tion. But merely because he has been given 
a power to charge for the water supplied 
to`such premises by measurement instead 
of levying water tax, it cannot be said that 
the Corporation would be incompetent to 
do it. As already stated earlier, under Sec- 
tion 99 of this Act, the Corporation had 
power to fix rates for water tax and other 
taxes for the current financial year. Under 
Section 127, sub-clause (2) (f), it had 
power ‘to impose any new tax which the 
State Government was competent to do. 
Under Section 458, it could make by-laws 
for regulating the use and supply of water. 
Reine all these sections together, it 
would be very clear that the Corporation 
had power to prescribe the rate at which 
tax would be ‘levied on the premises and 
demarcate the premises from which water 
charge would be taken by measurement in- 
stead of levying water tax at the flat rate. 
In my opinion, therefore, bye-law No. 15 
cannot be said to be ultra vires as submitted 
by the learned Advocate for the appellants. 
In my opinion, it is not in any way incon- 
sistent with Section 134 a) of the Act nor 
does it in any way curtail the powers of 
the Commissioner to charge for the supply 
of water to certain premises by measure- 
ment instead of levying water tax. The 
plaintiffs, therefore, would not be entitled 
to get the reliefs prayed for. The learned 
Judge, therefore, was right in dismissing 
their suits. 


5. In the result, the appeals fail 
and are dismissed with costs. 


Appeals dismissed. 
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tion 115 — When the Court has no pecu- 
niary jurisdiction it would be improper to 
dismiss the suit and order the Return of 
plaint for presentation before the proper 
Court. Such order being selfcontradictory, 
will have to be set aside and/or corrected 
in exercise of Revisional powers, The proper 
order should have been the return of the 
plaint. (Paras 5 & 18) 
Index Note: — (B) Bombay Court Fees 
Act, 1959, Section 6 (iv) (j) — Declaratory 
relief, claimed for protecting one’s rights 
being clouded by the action of another, is 

incapable of monetary evaluation. 
(Paras 6 & 8) 


Index Note: — (C) Bombay Civil 
Courts Act, 1869, S. 24 — Where the value 
of the subject-matter is or on dispute rais- 
ed found by the court to be incapable of 
monetary evaluation the’ jurisdiction to en- 
tertain and try it lies with Civil Judge 
(Senior Division) above, (Paras 11 & 16) 


Index Note: — (D) Bombay Civil 
Courts Act, 1869, Sections 8 and 26 — An 
appeal from a suit incapable of monetary 
evaluation will lie to the District Court 
under Section 8 of the Act because the posi- 
tive test by which jurisdiction is conferred 
on the High Court by Section 26 to hear 
appeals is not satisfied. (Paras 11 & 16) 
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JUDGMENT:— The plaintiffs filed the 
present suit in the Court of the Civil Judge, 
Senior Division at Rajkot for a declaration 
that the agreement of sale executed by the 
defendant No, 3- in favour of the defen- 
dants Nos. 1 and 2 was not binding upon 
the plaintiffs and that the consent decree 
peared in Special Civil Suit No. 5 of 1966 
etween the defendants Nos. 1 and 2 on 
one hand and the defendant No. 8 on the 


. other hand was also not binding on them. 


2. The defendants filed their Writ- 
ten Statement and contested the suit. The 
defendants Nos. 1 and 2 thereafter made 
application, ‘Ex. 22 for raising and deciding 
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a preliminary issue as to the Court-fees and 
jurisdiction of the Court. The plaintiffs re- 
sisted that application. 


3. The learned qan Judee after 
hearing both the parties decided that appli- 
cation and held that the preliminary issue 
which the defendants Nos. 1 and 2 had 
sought should be raised. However, what 
he, in fact, did was not to raise the issue 
in the form in which issues are raised but, 
having held that the aforesaid preliminary 
issue be raised, he heard the parties on 
merits of that issue and straightway record- 
ed his finding in the order below Ex. 22. 
The learned Trial Judge by his said order 
did not direct the plaintiffs to pay any ad- 
ditional Court-fees but held that the claim 
in suit ought to have been valued at Rupees 
12,000/- which, accomp to the learned 
Trial Judge represented 4/5th share of the 
four plaintiffs in the property in question 
— only 1/5th going to the defendant No. 3 
who is the father of the three plaintiffs and 
husband of the defendant No. 4. It was 
the defendant No. 8 who had executed the 
agreement of sale in respect of the proper- 
ty in question in favour of the. defendants 
Nos. 1 and 2 and against whom the afore- 
said consent decree for specific perform- 
ance of the contract was passed in Special 
Civil Suit No. 5 of 1966 in respect of 
which the plaintiffs have sought a declara- 
tion that it is not binding upon them. Hav- 
ing recorded the aforesaid finding, the 
ota Judge made the following operative 
order, 


“This Court has no pecuniary jurisdic- 
tion. Hence this suit to be dismissed from 
the file of the Court and plaint to be re- 
turned to the-plaintiffs for presentation and 
hearing by the proper Court.” 


4. It is against this order that this 
Civil Revision Application has been filed. 


5. The order which the learned 
Trial Judge has made is contradictory in 
terms. If the suit is dismissed the plaint 


cannot be returned for presentation to the 
proper Court. If the plaint is ordered to be 
returned for presentation to the proper 
Court the suit cannot be dismissed. The 
learned Trial Judge has combined both these 
contradictory directions in the operative part 
of the order which he has made below 
Ex. 22. Therefore, irrespective of whether 
this Civil Revision Application succeeds or 
fails, the order which the learned Trial 
Judge has made shall have to be correct- 
ed. I shall revert to it after I` de- 
cide the contentions raised by the learned 
Advocates on the merits of the case. 


6. One of the contentions raised 
before me is that the value of the subject- 
matter in the present suit is incapable of 
monetary evaluation. In order to appre- 
ciate this contention it is necessary to’ have 
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a fresh look at a few facts and the prayers 
which the plaintiffs have made. The three 
plaintiffs who are the sons of the defen- 
dant No. 3 have filed this suit for a decla- 
ration that the i esas of sale in respect 
of an immoveable property which the de- 
fendant No. 3 has executed in favour of 
the defendants Nos. 1 and 2 is not binding 
upon them and that the decree for speci- 
fic performance of that agreement of sale 
obtained by the defendants Nos. 1 and 2 
against the defendant No. 3 in Special 
Civil Suit No. 5 of 1966 is also not bind- 
ing upon them. In spite of the present 
suit filed by the three sons of the defen- 
dant No. 3 it is open to the defendant No. 
3 to comply with.the decree for specific 
performance passed in the aforesaid suit 
and honour the agreement of sale which 
he ‘has executed in favour of the defen- 
dants Nos. 1 and 2 if he (the defendant 
No. 8) so chooses. If he so acts, it will 
not affect the plaintiffs’ rights in the pro- 
perty if they are otherwise found to have 
any. Therefore, the plaintiffs, in my 
opinion, do not. want the agreement of 
sale or any alienation (if there is one) by 
the defendant No. 3 to be set aside as the 
learned Trial Judge has erroneously assum- 
ed, They want only to prevent the con- 
sent decree obtained by the defendants 
Nos. 1 and 2 against the defendant No. 3 
in the aforesaid suit and the agreement of 
sale executed by the defendant No, 3 in 
favour of the defendants Nos. 1 and 2 
from clouding their-rights to the property 
in question. The want to avoid thal 
effect. A suit filed to avoid such an’ effect 
and to have the cloudy weather cleared is. 
in my opinion, incapable of being evalued 
in monetary terms. 


7 If the plaintiffs themselves had 
done anything which they wanted to avoid, 
cancel or undo, the position would have 
been different. It would have probably 
meant that they wanted to sell the pro- 
perty which they themselves had purport- 
ed to alienate or in respect of which they 
had purported to extinguish or destroy 
their own rights. 


8. A situation wherein a person 
tries to perform an act or do something 
which clouds the rights of another and a 
situation in which a person does some- 
thing by which he purports to extinguish| ` 
or destroys his own rights are two entirely 
different situations. In my opinion, the 
relief claimed under the facts constituting 
the first situation is incapable of monetary 
evaluation. Whether the relief claimed 
by a- person under the facts constituting 
the second situation is capable or incap- 
able of monetary evaluation does not arise 
for my consideration and I, therefore, do 
not propose to express any opinion on that 
hypothetical ` situation. In the view which 
I have taken the order which the learned 
trial Judge has made valuing the subject- 
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matter in dispute in the suit between the 
Paria at Rs. 12000/- is erroneous. That 
inding recorded by the learned trial Judge 
must, therefore, be set aside. 


9. Since I have held that the sub- 
ject-matter of the plaintiffs claim is incap- 
able of monetary evaluation, the court-fees 
on such a claim will have obviously to be 

aid under Section 6 (iv) (j) of the Bom- 
ay Court-fees Act, 1959. The question, 
however, which has been raised ore me 
is a questjon of jurisdiction. Does a Civil 
Judge (Junior Division) have jurisdiction 
to entertain and try a suit in which the 
subject malter is incapable of monetary 
evaluation? Section 8 of the Suits Valua- 
tion Act, 1887 need not detain me to an- 
swer this question because it in terms ap- 
plies to cases where court-fees are payable 
ad valorem. On my finding that is not 
the situation in the present case. Section 
6 (iv) (j) of the Bombay Court-fees Act, 
1959 contemplates a fixed court-fee of 
Rs. 30/-. Therefore, Section 8 of the 
Suits Valuation Act, 1887 has no applica- 
tion to the present case. 


10. Whether a Civil Judge (Junior 
Division) or a Civil Judge (Senior Division) 
shall have jurisdiction to decide a suit of 
this type is to be determined with refer- 
ence to Section 24 of the Bombay Civil 
Courts Act, 1869. It is that Act which 
determines the forum for a suit. The 
first two paragraphs of Section 24 of the 
Bombay Civil Courts Act, 1869 (herein- 
after referred to for the sake of brevity as 
the ‘Bombay Act’) provide as follows, 


“The Civil Judges shall be of two 
classes. Jurisdiction of Civil Judge (Senior 
Division): The jurisdiction of a Civil Judge 
(Senior Division) extends to all original 
suits and proceedings of a civil nature. 


Jurisdiction of Civil Judge (Junior Di- 
vision): The jurisdiction of a Civil Judge 
(Junior Division) extends to all original 
suits and proceedings of a: civil nature 
wherein the subject-matter does not exceed 
in amount or value ten thousand rupees.” 
The proviso to Section 24 is not material 
for the purpose of the present case, Para- 
graph 2 of Section 24, in my opinion, lays 
down the test for determining the Court 
which shall have jurisdiction to try a parti- 
cular suit. That test is whether the value 
of the subject-matter exceeds Rs. 10,000/- 
or does not exceed it. If the answer to 
the question is in the affirmative, a Civil 
Judge (Junior Division) shall have no juris- 
diction to by such a suit. It shall have 
to be tried by a Civil Judge (Senior 
Division) who has the . residuary original 
jurisdiction. If the answer is in the nega- 
tive, a Civil Judge (Junior Division) shall 
have jurisdiction to try that suit. Either 
a Civil Judge (Junior Division) can hear 
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it or a Civil Judge (Senior Division) who 
has unlimited jurisdiction can also hear it 
provided the suit. is within his ordinary 
territorial jurisdiction. The difficulty arises 
when no answer can be given to the ques- 
tion whether the subject-matter exceeds 
Rs. 10,000 or does not exceed Rs. 10,000. 
In my opinion, what is incapable of mo- 
netary evaluation cannot be said either to 
exceed Rs. 10,000 or not to exceed Rupees 
10,000. What is incapable of monetary 
evaluation cannot even by a Action or by 
any wild imagination be. said to be below 
Rs. 10,000 in value or above it. If, there- 
fore,- in a given case, as in the present 
case, on account of the fact that the value 
of the subject-matter is incapable of mone- 
tary: evaluation, no answer-can be given 
to the aforesaid question —— which Court 
has the jurisdiction to try itP In my opin- 
ion, a Civil Judge (Junior Division) has 
suits of a civil na- 
ture in which it can be definitely predicat- 
ed that the value of the subject-matter in 
dispute between the parties does not ex- 
ceed Rs. 10,000. .All other suits must ne- 
cessarily, therefore, go to the Civil Judge 
(Senior Diyision) who exercises, as stated 
hereinabove, all other original civil juris- 
diction including the residuary original 
civil jurisdiction except the jurisdiction 
which has been conferred upon Civil Judge 
(Junior Par). by paragraph 2 of Sec- 
tion 24 of the Bombay Act. . 


ll. Therefore, in my opinion 
where the value of the subject-matter is 
either indisputably incapable of monetary 
evaluation or where it is found by the 
Court, upon a a ae having been raised 

e parties, to be incap- 
able of monetary ‘evaluation, the jurisdic- 
tion to entertain and try it lies with Civil 
Judge (Senior Division) alone. For the 
purpose of analogy the provisions of Sec- 
tion 8 and Section 26 of the Bombay Act 
may be looked at. The test which has 
been laid down in Section 26 for the pur- 
pose of appeals is different. It provides 
as under, j ' 


“In all suits decided by a Civil Judge 
of which the amount or value of the su 
ject-matter exceeds ten ousand rupees 
the appeal from his’ decision shall be di- 
rect to the High Court” `- 

The test which Section 26 contemplates is 
a positive test and in order to determine 
the question whether an appeal ` directly 
lies to the High Court or not, the question 


-to be asked is whether the value of the 


subject-matter exceeds ten thousand rupees. 
That is not the test which Section 24 con- 
templates. Section 24 contemplates a ne- 
gative test. As stated above, the jurisdic- 
tion of a Civil Judge (Junior Division) de- 
pends upon the determination of the fact 
whether the value of the subject-matter 
does not exceed ten“thousand rupees. That 
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is the question which a Civil Judge (Junior 
Division} has to ask himself while deter- 


mining whether he has - jurisdiction to try 
a particular suit or not. A close scrutiny 
of the scheme of Sections 24 and 26 lays 
open two different tests which those sec- 
tions contemplate for the purpose of deter- 
mining, in case of a suit or a civil proceed- 
ing, the forum which has jurisdiction to 
ay and in case of an appeal, the forum 
which shall entertain and decide it. If an 
attempt is made to apply both these tests 
to suits in which the value of the subject- 
matter is incapable of monetary . evaluation, 
what shall be the position? So far as the 
suits in which the subject-matter in dis- 
pute between the parties is incapable of 
monetary evaluation are concerned, Section 
24 of the Bombay Act, as I have stated 
above, confers jurisdiction upon a Civil 
Judge (Senior Division) because the nega- 
tive test conferring jurisdiction upon a 
Civil Judge (Junior Division) by the said 
section is not satishied in respect of such 
suits. So far as an appeal from such a 
suit is concerned, it will lie to the District 
Court under Section 8 of the Bombay Act 
because the positive test by which jurisdic- 
tion has been conferred upon the High 
Court by Section 26 of the Bombay Act 


to hear appeals is not satisfied. Section 8 
of the Bombay Act is in the following 
terms: 

“Except as provided in Sections 16, 


17 and 27, the District Court shall be the 
Court of Appeal from all decrees and 
orders passed by the subordinate Courts 
from which an appeal lies under any law 
for the time being in force.” 


A comparison of the provisions of Section’ 


8 with the provisions of Section 24 makes 
it quite clear that whereas in respect of 
E aa suits and civil proceedings a Civil 
Judge (Senior Division) is the repository of 
all residuary jurisdiction, in. case of ap- 
peals it is the District Court which is the 
reposito jurisdiction. A 
Court o 


In my opinion, therefore, a 
suit in which the value of the subject-mat- 
ter is incapable of monetary evaluation is 
exclusively triable by a Civil Judge (Senior 
Division) under Section 24 of the Bombay 
Act though an appeal from decree passed 
by him in such a suit lies to the District 
Court under Section 8 read with Section 
26 of the Bombay Civil Courts Act. 


12. My attention has been invited 
to a few decisions. There is no direct de- 
cision bearing on the question. All the 
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decisions except one are under the Hindu 
Marriage Act. They indeed go to a great- 
er or lesser extent to support and fortify 
the proposition which I am laying down. 
In Gangadhar Rakhamaji v. Manjula 
Gangadhar, 81 Bom LR 442 == (AIR 1980 
Bom 42) a Division Bench of the High 
Court of Bombay was const aing Section 
28 of the Hindu Marriage Act, 1955 and 
Section 8 of the Bomba Act. In that 
case, the husband had filed a petition for 
divorce or in the alternative for judicial 
separation against his wife. It was tried 
and ‘ultimately dismissed by the Civil 
Judge, Senior Division, Ahmednagar. An 
appeal against the decree passed in that 
petition was preferred to the High Court 
of Bombay. The question of the compe- 
tency of that appeal arose before the Divi- 
sion Bench. Section 28 of the Hindu Mar- 
riage Act, 1955 contains provision for ap- 
peals and the material portion of that Sec- 
tion is as under: 


“All decrees and orders made by the 
Court in any proceding under this Act.... 
may be socealed from under any law for 
the time being in force.” 


The expression ‘any law for the time being 
in force’ occurring in Section 28 of the 
Hindu Marriage Act, 1955 took the High 
Court of Bombay to the consideration of 
Section 8 of the Bombay Act. Having 
considered the scheme of Section 8 of the 
Bombay Act the High Court of Bombay 
laid down that appeal lay to the District 
Court under Section 8 and not to the 
High Court under Section 26 of the Bom- 
bay Act. This result which is recorded 
by the High Court of Bombay in the 
aforesaid case will follow if the test, which 
I have evolved in the present case, is ap- 
plied. The High Court of Bombay, how- 
ever, did not evolve any test and did not 
seek to apply any. All that they have ob- 
served while deciding the question is that 
the forum of appeal from the order or de- 
cree of the Court of the Civil Judge, Se- 
nior Division, under the Bombay Civil 
Courts Act is the Court of the District 
Judge of the District. 


18. The next decision to which 
my attention has been invited is the deci- 
sion of a Single Judge in Valliammal Am- 
mal v. Periaswami Udayar, AIR 1959 Mad 
510. It was also a case under the Hindu 
Marriage Act, 1955. Petitions presented 
under the Hindu Marriage Act were de- 
cided by a Subordinate Judge. On appeals 
to the High Court from the decrees passed 
in those petitions by the Subordinate 
Judge the question which arose before the 
Ma High Court was whether appeal 
lay to the High Court or to the District 
Court. The learned Judge considered the 
scheme of Section 28 of the Hindu Marri- 
age Act, 1955 and held that it gives to a 
party a right of appeal but does not pres- 
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force’ as laid down by Section 28 of the 
Hindu Marriage Act. Obviously, therefore, 
Section 28 of the Hindu Marriage Act 
took the learned Judge to the considera- 
tion of Section 18 of the Madras Civil 
Courts Act. The relevant part of Section 
18 of the Madras Civil Courts Act is in the 
following terms. 


“Regular or special appeals shall when 
such appeals are allowed by law lie from 
the decrees and orders of the District Court 
to the High Court. Appeals from the de- 
crees and orders of Schordinate Judges 
and District Munsifs shall when such ap- 
peals are allowed by law, lie to the Dis- 
trict Court, except when the amount or 
value of the subject-matter of the suit ex- 
ceeds Rs. 10,000 in which case the appeals 
shall lie to the High Court.” 


Section 18 of the Madras Civil Courts Act 
(hereinafter referred to as the ‘Madras Act’ 
for the sake of brevity) contemplates ap- 
peals to the District Court and designs it 
as a Court of residuary appellate jurisdic- 
tion. What have been excepted from its 
jurisdiction are appeals arising from suits 
in which the value of the subject-matter 
exceeds Rs. 10,000. Section 18 of the 
Madras. Act lays down a positive test for 
determining the forum of appeal as Section 
26 of the Bombay Act lays down. Having 
considered Section 18 of the Madras Act 
the Madras High Court in that case has 
laid down the following principles: 


“In regard to a matrimonial dispute, it 
cannot be stated that the subject-matter of 
the dispute exceeds Rs. 10,000. That is 
a matter which is not capable of valua- 
tion. 
Subordinate Judge were given jurisdiction 
under the Act, an appeal from his decision 
would under Section 13 of the Madras 
Civil Courts Act lie only to the District 
Judge. As the decision in the matrimonial 
disputes under Ss. 9, 10, 11, 12 or 18 of 
the Hindu Marriage Act should be deem- 
ed to be a decree, a further appeal would 
lie from the decision of the District Judge 
on appeal.” 


The principle which the Madras High 
Court has evolved, in order to determine 
the forum, is that a claim which is incap- 
able of monet evaluation cannot be said 
either to exceed Rs. 10,000 or not to ex- 
ceed it. This principle supports the test 
which I have pe for the purpose of 
‘determining the true impact of Section 24 
‘of the Bombay Act. i l 


14. The third decision to which 
my attention has been invited is the deci- 
‘sion of the Full Bench of the Allahabad 
-High Court in Paras Ram v. Janki Bai, 


It would, therefore, appear that if a° 


Civil Judge, Kanpur at the instance of 
the wife under Section 24 of the Hindu 
Marriage Act, 1955 in a petition filed by 


the husband against his wife under Section 


10 of the said Act. An appeal was prefer- 
red against that order to the High Court 


of Allahabad. The question which arose 
was whether appeal fay to the District 
Court or to the High Court. That ques- 


tion was referred to the Full Bench. It 
may be stated at this stage that the appel- 
lant in that suit had valued his claim at 
Rs. 250. However, the Full Bench of 
the Allahabad High Court held that that 
valuation ‘was of no consequence and it 
proceeded to consider the question as if 
the claim was incapable of monetary valua- 
tion. The learned Judges considered Sec- 
tion 28 of the Hindu Marriage Act which 
obviously took them to the consideration 
of Section 21 of the Bengal, Agra and 
Assam Civil Courts Act, 1887 (hereinafter 
referred to as the ‘U. P. Act’). Section 21 
of the U. P. Act lays down that an plate 
from an order of a Civil Judge shall lie 
to “(a) the District Judge where the value 
of the original suit in which ........ the 
order was made does not exceed ten thou- 
sand rupees, and (b) the High Court in 
any other case”. All appellate civil juris- 
diction including residuary civil appellate 
jurisdiction under Section 21 of the U. P. 
Act has been conferred upon the High 
Court except in cases where the value of 
the subject-matter in dispute between the 
parties does not exceed Rs. 10,000 in which 
case civil appellate jurisdiction has been 
conferred upon the District Court. Sec- 
tions 8 and 26 of the Bombay Act, when 
read together, confer all appellate jurisdic- 
tion including Sea appellate jurisdic- 
tion upon the District Court except in cases 
where the value of the subject-matter ex- 
ceeds ten thousand rupees in which case 
the jurisdiction has been conferred upon 
the High Court. Sections 8 and 26 of 
the Bombay Act and Section 18 of the 
Madras Act are different from Section 21 
of the-U. P. Act inasmuch as the former 
two Acts confer residuary civil appellate 
jurisdiction upon the District Court while 
the U. P. Act confers residuary civil ap- 
pellate jurisdiction upon the High Court. 
However, in order to determine the forum 
the principle which the Full Bench of the 
Allahabad High Court has evolved is the 
same which I am trying to apply to the 
Nee case. The Full Bench has laid 
own the principle in the following terms: 


“When no value was fixed on the peti- 
tion and when there was no law also 
under which a certain valué or a value 
not below or not exceeding a certain sum 
ought to have been fixed, it cannot be said 
that the value of the petition did not ex- 
ceed Rs. 10,000. The subject-matter of 
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the petition was not capable of pecuniary 
valuation and it could not be said that it 
exceeded any sum of money. Consequently, 
the appeal from an order passed in a pro- 
ceeding started on the petition lay to this 
Court. It would lie to the Court of the 
District Judge only if it could be predicat- 
ed that the valuation of the petition did 
not exceed Rs, 10,000. In the case of a 
subject-matter not capable of pecuniary 
valuation it could not be said that it does 
not exceed any sum of money. The resi- 
duary power to entertain an appeal vests 
in the High Court not only when the 
value of the suit exceeds Rs. 10,000 but 
also when the subject-matter of the guit 
is incapable of pecuniary valuation.” 


It is the very same principle which I am 
trying to apply in order to determine the 
forum for entertaining and trying an ori- 
inal civil suit under Section 24 of the, 
ombay Act. If the subject-matter is 
incapable of monetary evaluation the case 
is triable by a Court which has residuary 
jurisdiction. 


15. The last decision to which my 
attention has been invited is the decision 
of the High Court of Bombay in Smt. 
Indumatiben Chimanlal Desai v. Union of 
India, AIR 1969 Bom 423, In that case, 
one Indumatiben Desai filed against the 
Union of India and another a civil suit for 
a permanent injunction to restrain the de- 
fendants from attaching, continuing to at- 
tach, selling, dealing with or disposing of 
the suit property for realising income-tax 
dues payable by her late husband. She 
stated that the subject-matter in the suit 
was incapable of monetary evaluation. 
She presented the plaint to the City Civil 
Court at Bombay. A contention was rais- 
ed before the City Civil Court at Bombay 
that that Court had no jurisdiction to enter- 
tain and try the suit. The City Civil 
Court at Bombay ultimately held that the 
suit was not within its pecuniary jurisdic- 
tion and, therefore, returned the plaint for 
presentation to the proper Court. An 
appeal was filed from that order in the 
High Court of Bombay. Mr. Justice Nain 
who heard the appeal considered Section 
8 of the Bombay Eity Civil Courts Act, 
1948 which provides that the City Civil 
Court shall have jurisdiction to receive, 
try and dispose of all suits and other pro- 
ceedings of a civil nature not aee 
Rs. 10,000 in value and arising within 
Greater Bombay except suits and proceed- 
ings which are cognizable by the Small 
Cause Court. The pecuniary jurisdiction 
of Rs. 10,000 was later on increased to 
Rs. 25,000. In paragraph 14 of the re- 
port this is what the learned Judge has 
observed on the scheme of Section 3 of 
the Bombay City Civil Courts Act, 1948. 


“If, according to the plaintif, her suit 
is not capable of being estimated in money 
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value, it cannot be predicted or stated 
that the suit will not exceed Rs. 25,000 
in value. In order to be able to state that 
the suit does not exceed Rs. 25,000 in 
value, the plaintiff should be able to esti- 
mate the money value of the suit. If she 
has not been able to estimate the money 
value, the City Civil Court will have no 
jurisdiction and the suit must be filed in 
the Bombay High Court on its Original 
Side by virtue of the residuary jurisdiction 
under clause 12 of the Letters Patent.” 

The learned Judge having approved the 
principle laid down by the Full Bench of 
the Allahabad High Court in Paras Ram’s 
case, AIR 1961 All 395 (FB) (supra) has 
applied it to that case. He has also con- 
sidered Clause 12 of the Letters Patent 
of the High Court of Bombay and held 
that the residuary jurisdiction vests in 
the High Court on its Original Side. 


16. The consideration of all the 
aforesaid decisions to which my attention 
has been invited fortifies me in my con- 


clusion that a Court which is invested 
with a specific jurisdiction or a Court 
whose jurisdiction has been defined in 


spectific terms by a statute can entertain 
suits or appeals which definitely answer 
the requirements prescribed by the statute 
for the exercise of its jurisdiction. Where 
the definite terms of the jurisdiction of a 
Civil Court are not satished the case, 
whether it is an original suit or an appeal, 
must go to the Court of residuary jurisdic- 
tion. In this case, since the value of the 
subject-matter is, as I have held, incap- 
able of monetary evaluation, it must go to 
the Court which exercises residuary origi- 
nal civil jurisdiction under Section 24 of 
the Bombay Act. That Court is the Court 
of the Civil Judge (Senior Division). 


17. Mr. Vyas has, however, raised 
one more short and untenable contention 
before me. He has contended that the 
laintifs have valued the subject-matter 
or the purpose of jurisdiction of the 
Court and that it is not open to a ‘Court 
of law to revise it. This argument is 
ex facie fallacious. Except where the law 
grants to the plaintiff a charter of liberty 
to put down any valuation for the purpose 
of jurisdiction, every other valuation put 
down by the plaintiff can be revised by 
the Court either suo motu or on a dispute 
oing been raised by the defendant in 
that behalf. For the purposes of court- 
fees, Section 8 of the Pomba Court-fees 
Act, 1959 makes a specific provision to 
meet a situation of this kind. For the 
purpose of jurisdiction if a dispute as to 
valuation touching its jurisdiction is raised, 
the Court, in my opinion, has inherent 
jurisdiction to decide such a question. The 
contention raised by Mr. Vyas, therefore, 
in that behalf fails and is rejected. : 


18. For the reasons stated in this 
judgment and not for the reasons stated 
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the learned Trial Judge in his judg- 
ment the present suit is triable exclusively 
by the Civil Judge (Senior Division). In 
that view of the matter, this Civil Revi- 
sion Application, in substance, will have to 
be dismissed, However, the order which 
the learned trial Judge has made requires 
to be properly shaped and worded. He 
could not have made an order dismissing 
the suit and also returning the plaint for 
presentation to the proper court. It is a 
contradictory order. J, therefore, set 
aside that part of the odrer of the learn- 
ed trial Judge by which he has dismissed 
the suit and confirm that part of his order 
by which he has directed that the plaint 
be returned for presentation to the proper 
Court. 


19, Subject to the aforesaid modi- 
fication, the Civil Revision Application is 
dismissed and Rule is discharged. In the 
circumstances of the case, there shall be 
no order as to costs. 


20. The impugned order was 
made by the Civil Judge (Junior Division) 
attached to the Court of the Civil Judge 
(Senior Division) at Rajkot. The suit will 
have, therefore, to be only transferred to 
the file of the Civil Judge (Senior Divi- 
sion) for being tried and decided by him 
according to law and in light of the obser- 


vations which I have made in this judg- - 


ment. J, therefore, direct, by an order of 
this Court, that the present suit shall be 
transferred to the file of the Civil Judge 
(Senior Division) at Rajkot for being de 
cided by him. I need not add that it will 
be open to the learned Civil Judge (Senior 
Division) to transfer it, if he thinks fit, to 
the file of the Joint Civil Judge (Senior 
Division) if there is any. 


Rule discharged accordingly. 
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Mohan Ganda and others, 
v. Driver Garasiya | Keshubhai 
and others, Respondents. 


Special Civil Applns. Nos. 195, 196, 
197 of 1969 and 1018 of 1970, D/- 14-12- 
1971, to quash order of M.A.C.T., Suren- 
dranagar, D- 31-8-1967 and 18-12-1967. 


Index Note:— (A) Bombay Court-Fees 
Act (1959), S. 43 (1) — Court-fees for ap- 
plication under S. 110-A of the Motor 
Vehicles Act (1989) stand on the same 
footing as Court-fees paid on the plaints. 
The Claims Tribunal has all the powers of 
Civil Court. Tribunal therefore has powers 
to refund the court-fees. (Para 8) 
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- the full ad valorem fee 


v. G. K. Shivubha (Divan J.) 


Cases Referred : Chronological 


AIR 1971 Guj 151 = 12 Guj LR 97, 
Shardaben v. M. I. Pandya 


P. M. Raval, for Petitioner; P. V. Na- 
navati (for Nos 1 and 2), B. R. Shah and 
H. L. Bhatt (for No. 3) and B. J. Shelat, 
Asstt. Govt, Pleader, for Respondents. 


ORDER :— The respondents in all 
the four applications are the same. Each 
of these four petitioners had filed applica- 
tions under the provisions of S. 110-A_ of 
the Motor Vehicles Act, 1989 (hereinafter 
referred to as the Act) for compensation 
claiming amounts as and by way of com- 
pon non on account of the injury received 
y him or her in the course of an accident 


A.I R. 
Paras 


or by the deceased Bai Monghi Kala. The 
accident took place ` on the road from . 
Surendranagar to Rajkot near Morvi 


Bridge. Respondent No. 1 in each of these 
petitions was the driver of the truck which 
was involved in the accident; respondent 
No. 2 is the owner of the truck and res- 
pondent No. 3 is the Insurance Company 
with whom the appropriate insurance was 
taken out by the owner. Different amounts 
were claimed in each of these petitions 
and ultimately a compromise was entered 
into and regular compromise pursises 
were filed in each of the four applications 
before the Motor Accidents Claims Tri- 
bunal, Surendranagar. The learned Dis- 
trict Judge, as such Tribunal, recorded the 
compromise in each of the four matters 
and thereafter the question arose of the 
payment of court-fees. Under Rule 292 of 
the Bombay Motor Vehicles Rules, 1959 
(hereinafter referred to as the Rules) as it 
then stood, an application for compensa- 
tion before the Motor Accidents laims 
Tribunal had to be accompanied by an 
amount equal to half of ad valorem fee 
leviable on the amount at which the claim 
is valued in the application according to the 
scale prescribed under Article 1 of Sche- 
dule I to the Bombay Court-Fees Act, 
1959; provided that if the person making 
an application succeeds, he shall be liable 
to make good the deficit, if any, between 
payable on the 
amount at which the claim is valued in 
the application according to the said scale 
and the fee already paid by him. am 
informed that Rule 292 has been subse- 
quently amended but I am not concerned 
with the amended of Rule 292. The 
learned District Judge as the Tribunal held 
that in each of the four cases, the remain- 
ing one-half of the ad valorem fee on the 
application should be paid by each of the 
four applicants. He ass this order 
after hearing the learned Advocates for the 
parties, Thereafter an application was 
made for the refund of the court-fees as 
the application had been compromised. 
The learned District Judge as the Tribunal 
held that under Section 43 of the Bombay 
Court-Fees Act, 1959, refund 


could be - 
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ordered only in respect of .court-fees paid 
by the plaintiff on the plaint and since 
this was an application, he held that it 
was not possible to extend the application 
of Section 48 of the Court-Fees Act to 
cover refund of the fee paid under Rule 
292 in respect of the application under the 
Act and hence the refund of any part of 
the said fees could not be ordered to the 
applicant. In each of these Special Civil 
Applications, the petitioner concerned _ has 
challenged the validity and legality of the 
two orders, one for the payment of the 
deficit court-fee and the other Hec ming to 
order refund of the court-fee in the light 
of the compromise orders. 


2 Since all these four Special 
Civil Applications involve the same point 
of law, I will dispose of them by this com- 
mon judgment. 


8. Mr. Raval, for the petitioner, 
did not press the question of interpreta- 
tion of Rule 292 and hence he has not 
pressed the challenge to the order, Anne- 
xure B in each of the four Speci Civil 
Applications asking the applicant in each 
of the four cases to pay the balance of the 
ad valorem court-fees payable under the 
roviso to Rule 292, e question that 
as been agitated before me is confined to 
Section 43 of the Bombay Court-Fees Act, 
1959. Section 43 of the Bombay Court- 
Fees Act, 1959, provides— 


“43 (1). When any suit in a court is 
settled by agreement of parties before any 
evidence is recorded, or any appeal or 
cross-objection is settled by agreement of 
arties before it is called on for effective 
earing by the Court, half the amount of 
the fee paid by the plaintiff, appellant or 
respondent on plaint, appeal or cross-ob- 
jection, as the case may te. shall be repaid 
to him by the Court.” 


The proviso to sub-section (1) of Section 
43 is not material for the purposes of this 
ie ae We are again not concerned 
with any Notification issued by the State 
Government under the powers conferred 
upon by Section 48 (2). The main ques- 
tion that I have to consider is whether the 
compromise in the instant case was “in any 
suit in a Court” to use the language of 
Section 48. The word “suit” has not been 
defined but in view of Rule 298, it is clear 
that Rule 292 treats an application for 
compensation under the provisions of Sec- 
tion 110-A of the Motor Vehicles 
Act as a pieitat in a suit because Rule 292 
requires that an amount equal to one-half 
of ad valorem fee leviable on the amount 
at which the claim is valued in the appli- 
cation according to the scale prescribed 
under Article 1 of Schedule I of the Bom- 
bay Court-Fees Act, 1959 shall be paid at 
the time when the application is made and 
when one turns to Art. 1 of Schedule I 
of the Bombay Court-Fees Act, 1959. one 
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finds that that article speaks of a plaint, 
or memorandum of appeal or of cross-ob- 
jections presented to any Civil or Revenue 
Court. Obviously an application for com- 
pensation under the Bombay Court-Fees 
Act is neither a memorandum of appeal 
nor of cross-objections and, therefore, such 
an application is equated with the _plaint 
referred to in Article 1 of Schedule I. 
In Shardaben v. M. I. Pandya, 12 Guj LR 
97 = (AIR 1971 Guj 151), my_learned 
brother J. B. Mehta, J. has pointed out:— 


. “It is obvious from the Scheme of the 
Motor Vehicles Act, 1989 that the jurisdic- 
tion of the Civil Courts is ousted and the 
Claims Tribunal is constituted under the 
Act to discharge the duties, which would 
have otherwise fallen on an ordinary civil 
Court of the land. In view of Section 110 
of the Act, the Tribunal possesses all the 
attributes of a Court and it has to decide 
the claim on the basis of legal evidence 
in accordance with law by a definitive 
final judgment. The Tribunal is for all 
intents and purposes a civil Court dis- 
charging the same function and duties in 
the same manner as a civil Court is expect- 
ed to do. Even otherwise Rule 294 of the 
Motor Vehicles Rules itself makes it clear 
that all the powers of a Civil Court are 
conferred on the Claims Tribunal.” 


Under Section 111-A of the Act power has 
been conferred on the State Government 
to make rules for the purpose of carrying 
into effect the provisions of Sections 110 
to 110-E and in particular said rules may 
provide inter alia for the form of applica- 
tion for claims for compensation, articu- 
lars of the claim, fees, if any, to be paid 
in respect of such applications. The Rules 
may also provide for the procedure to be 
followed by the Claims Tribunal and the 
powers in a Civil Court which may be 
exercised by a Claims Tribunal. Acting 
under Section 111-A, the Bombay Govern- 
ment has framed the Motor Vehicles Rules, 
1959 and in their applicability to the State 
of Gujarat it has been provided by Rule 
294 that the Claims Tribunal may exer- 
cise all the powers of a Civil Court save 
in so far as they are not consistent with 
the provisions of the Motor Vehicles Act, 
1939 and the Rules made thereunder. 
Therefore, though it is called a Tribunal 
the Claims Tribunal has, in view of Sec- 
tion 111-A read with Rule 294 all the 
powers of Civil Court and can exercise all 
the powers of Civil Court. Therefore, 
when Section 48 of the Bombay Court- 
Fees Act enables the Civil Court to direct 
a refund of the court-fees paid by the 
plaintiff on the plaint, the Claims Tribunal 
exercising the powers of Civil Court can 
also direct refund of the court-fees paid on 
the application in accordance with Rule 
292. To my mind reading Section 111-A, 
under which the State Government is em- 
powered to make rules and Rules 292 and 
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294, it is clear that- the Claims Tribunal 
under the Motor Vehicles Act exercises all 
the powers of a Civil Court, which would 
also include -power ol refund of the court- 
fees and that court-fees paid on an. appli- 
cation under Rule 292 stand on the same 
footing as the court-fees paid on a plaint 
under Article 1 of Schedule I of the Bom- 
bay Court-Fees -Act. 


stances, with respect to him, the learned 
District Judge, functioning as the -Motor 
Claims Tribunal, was 


Surendranagar, 

in error when he held that the court- 
fees paid on an application under Rule 292 
could not be eA under-the provisions 
of Section 43 (1) of the Bombay. Court- 
Fees Act. I have heard the learned Assist- 
ant Government Pleader on these applica- 
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Under these circum- 


ALR 


tions and in’my view this is the only inter- 


preton which ` is pose looking to’ the 


istorical background of the creation of 
these Triburials and ee to the provi- 
sions of Section 110-A of the Motor Vehi- 
cles Act and Rules 292 and 294 of the 
Bombay Motor Vehicles Rules, 1959. 


4, Under these circumstances, each 
of these Special Civil Applications is allow- 
ed and it is directed that refund of court- 
fees in accordance with S. 43 (1) of the 
Bombay Court-Fees Act be allowed in 
each of the four Special Civil A pplicatians: 
Rule is made absolute accordingly. There 
will be no order as to costs. : 

Petition allowed 


END 
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——Art, 226 —Procedure—Natural justice 
—It is not open toa petitioner to com- 
plain of the omission to produce a wit- 
ness if he has not applied for the produc. 
tion of that witness (Oct) 109A 
——Art, 226 — Disciplinary proceedings 
against University candidate — Reasons 
for disqualification — The minutes’ sum- 
marising deliberations of Examination 
Discipline Committee can be said to con- 
tain reasons for making an order for dis- 
qualification (Oct) 109G 
——Art, 226—Delay in filin petition — > 
Protection of interests of idol as a minor 
—Delay can be condoned (Nov) 122B 
— Art. 227 — Extent of High Court’s 
power of Superintendence— Interference 
with findings Feb) 24A 





——Art, 227—Alternative remedy availa-. 
ble—Power under Art. 227 cannot be 
exercised ` (Feb) 24B 


— Art, 227 — High Court’s power of 
superintendence — Mere error of law or 
factcannot be a ground for interferenca 
by the High Court with the decision of 
the lower Courts. (Aug) 964 
Art. 227 —Power of superintendence 
— Tribunal under Himachal Pradesh Aboli- 
tion of Big Estates and Land Reforms Act 
is a Civil Court—Power under the article - 
can be exercised ; (Nov) 122G 
Art. 299 — Government cannot be 
bound by agreement entered into by un- 
authorised person especially when agree- 
ment did not conform to requirements of 
Art. 299 (Jan) 1A 
Art, 299 — Contracts on behalf of 
President or Governor must bein writ- 
ing—Oral agreement :will not bind Gov- 
(Jan) IB 
—Art. 311 (2) — wy eres — Even 
‘persons in temporary sérvicé ‘when’ i 
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Constitution of India (contd.) . 
verted or removed are entitled to nore 
tion of the Article—But form of order not 
conclusive of its true nature (Dec) 181B 
——Art, 836 (10)— —Seo Ibid, Art, 18 (8) 
(Feb) 26A 
—— Art. 872—See Ibid, Art, 18° (3) 
(Feb) 26A 
Contract Act (9 of 1872), S.16 — Undue 
influence — Transactions with illiterate 
and ignorant women (Nov) 117C 
——S. 16 (1), (8)—See 
i (1) Evidence Act (1872), S. 111 
f (Mar) 88B 
(2) T. P, Act (1882), S, 126 (Mar) 33A 
—sS, 19A—See T, P, Act (1882), S. 126 
(Mar) 33A 
——S, 23—See Houses and Rents—Hima- 
chal Pradesh Urban Rent Control Act 
1971), S. 14 (Nov) 125B 
--~S.70—Payment by way of compensa- 
tion’for use and occupation and not by 
` way of rent does not create relationship. 
of landlord and tenant (Jan) 1 
_..5, 196 — See Constitution of India, 
Art, 229° (Jan) 1A 


Easement —Acquisition of — The basis of 
the right of easement is theoritically a 
grant from servient owners —It may be 
express or implied from circumstances or 
may be presumed from a long and conti- 
ued use for a certain period or may be 
inferred from along and continued use 
‘by -certain class of the public in certain 
docality ` (Aug) 89A 


Easements Act (5 of 1882), S. 4 — See 
Easement—Acquisition of. Aug) 89A 
_. ——S, 15—See also Ibid, S. 18 Pe 89G 
——S. 15 — Easement by prescription — 
User need not be exclusive but the clai- 
© mant should exercise it under some claim 
existing in his favour independently of 
all others (Aug) 89B 
——S. 18 — Customary easement — It 
embraces the needs of variable persons 
‘belonging to a class or locality—Persons 
claiming it must prove, besides the ele- 
ments required under S, 15, that custom 
claimed is ancient, continuous, reason- 
able, certain and compulsory (Aug) 89C 


——S. 60 (b)—Revocability of licence — 
‘Declaratory suit claiming right of perma- 
ment tenancy over two abadi sites — 
Disputed land found to have devolved 
from generation to generation in family 
-of plaintiff, without any attempt to evict 
— Presumption flowing from existence of 
construction of house on one site and 
“klin on the other can only be that of irre- 
vocable licence (Jan) 11B 


1972 Himachal Pradesh Š 


E. P. Urban Rent Restriction Kot (3 of 


4949) 
- See under Houses and Rents, 
ra EDUCATION 
—Education — Admission into Medical 
College Simla run by Government Hima- 
chal Pradesh — Prospectus — Rules for 
admission — Rule 6— Scope—Validity 
(Mar) 37F 
——Admission into Medical College Simla 
run by Government Himachal Pradesh — 
Prospectus — Rules for admission—State 
Government servants — Divisional Ac- 
countants in P, W. D. are-State Govern- 
ment servants (Mar) 37G 
——Admission into Medical College 
Simla run by Government Himachal Pra- 
desh — Prospectus — Rules for admission 
— Children of permanent residents of 
Himachal Pradesh — Displaced persons 
from Pakistan (Mar) 37H 
— Panjab University Calendar (1910), 
Vol. 1, Regulations 12 (d); 14 (c) and 20 
(as applied to H, P. University) —Even if 
the order for disqualification does not 
proceed from charge of copying under 
Regulation 12 (d), it is valid if other 
charges framed, fairly attract the provi- 
sions contained in Regulations 14 (c) 


and 20 (Oct) 109B 
—— Reg. 14 (cj)—Seée Ibid, Reg. 12 (d) 
: (Oct) 109B 
——Reg. 20 — See 
(l) Constitution of India, Art 226 
(Oct) 109C 
(2) Ibid, Reg. 12 (d) (Oct) 109B 


Evidence Act (4 of 1872), S. 40—Previous 
judgment inter partes — Admissibility of 
— Judgment relevant as it was for the 


- purpose of proving the factum of previ. 


ous suit and the circumstances in which 
it was decided was admissible in evi- 
dence (Dec) 135A 
——Ss, 101-104 — See Civil P. C. (1908), 
O. 41, R. 16 (Aug) 87B 
——S. lll — Gift-deed impeceh ey on 
ground of undue influence — Burden of 
proof (Mar) 33 
——§, 115 — See also Constitution of 
India, Art. 229 (Jan) 1A 
——S. 115 — No estoppel when truth is 
known - (Feb) 20A 
——S, 115 — Estoppel and waiver — In 
absence of any specific plea of waiver— 
Court cannot go into question of waiver 
on the plea of estoppe (Feb) 20B 
——S, 115—Estoppel by record—Entries 
made iin mutation proceedings even 
though are given statutory effect under 
S. 44 of Punjab Land Revenue Act, those 
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Evidence Act (contd.) 
entries cannot operate as estoppel ne 
record (Feb) 20 


Him. Pra. Abolition of Big Landed Estates 
, and Land Reforms Act (16 of 1954) 

See under Tenancy Laws, 
Bimani: Pradesh (Courts) Order (1948), 

Para. 82 — Second Appeal—Any ground 
which was a good ground of ap sn 
before District Judge can as well 
ground of second appeal — The High 
Court can therefore go into the evidence 
_ adduced by the parties and the question 
‘of fact decided by the first appellate 
Court (Aug) 87A 
—— Para. 32 (1) (b) (i)—Second appeal — 
First appellate Court dismissing appeal 
in toto — It is a decree of affirmance — 
No second appeal lies — Ground upon 
which decree has’ been affrmed is im. 
material 


Himachal Pradesh Election Department 
Olass III Services (Recruitment, Promo- 
tion and Oertain Conditions of Service) 
Rules (41966) 

See under Civil Services. 

Him. Pra Municipal Act (49 of 1968) 

See under Municipalities. 


Him. Pra. Panchayat Raj Act (49 of 1970) 
See under Panchayats, 
a ie Urban Rent Qontrol Hot (23 of 
1971 
See under Houses and Rents. 


. Hindu’ Law — Debts — Pious obligation 
of sons to discharge debts—Conditions 

(Oct) w 
Hindu Succession Act (3 of 1986), Ss. 8, 
14—Gift by Hindu widow before coming 
into force of the Act — Declaratory 
decree by reversioner that his rights are 
not affected — Death of widow after 
coming into force of the Act—Section 14 
(1) does not apply — Succession to pro- 
perty is governed by S. 8 

(June) 69A (FB) 


——S. 14 — See also Ibid, S 
ane) 69A (FB) 
—S. 14 — Wiliow in possession of 
house of her husband when Act came in 
force — She became full owner under 
S. 14 — Widow dying intestate without 
leaving any children — Property must 
devolve in accordance with provisions of 
S: 15 (2) (b) upon heirs of husband 
_- (June) 69B (FB) 


HOUSES AND RENTS 


—East Punjab Urban Rent Restriction Aot 
(8 of 1939), S. 2 (1) — See Contract Act 
(1872), S. 70 (Jan) 1C 


(Dec) 144 © 


Houses and Rents — E, P, Urban Rent Res. 
triction Act (contd.) 

18 — See also Houses and Rents — 
Himachal Pradesh Urban Rent Control 
Act (1971), S. 14 (Nov) 125B 
—S. 18 — Applicability of O, 22, R. 10, 
Civil P, C..— Proceeding for eviction of ` 
tenant (Feb) 19 
—Himachal Pradesh Urban Rent Control 
Act (28 of 1974), S. 14—Whether a tenant 
could contract out of the provisions of 
Rent Contiol Act” (Nov) 125B 
—S, 28 (2) — Scope of (Nov) 125D 
——S. 145 — Applicability — Expression 
‘Rent? — Meaning of—Word “possession” 
— Significance of (Nov) 125C 


Dipen of Statutes — Saving clause 


— See Houses and Rents — Himachal 
Pradesh Urban Rent Control Act (1971), 
S. 28 (2) (Nov) 125D 


Limitation Act (36 of 1968), S. 100 — See 
Punjab Redemption of Mortgages Act 
(2 of 1913), S. 12 (Aug) 8L 


` Motor Vehicles Act (4 of 1989), S. 110.B 


— Factors to be considered in making an 
award — Determination of span of life 
(Nov) 113A . 


——S. 110-B — Quantum of damages — 


AIAR longevity (Nov) 113B 
110-B — Quantum of damages — 
a amount must be deducted while 
granting compensation since the clai- 
mants get the amount in a lump sum 
quite in advance (Noy) 118C 


MUNICIPALITIES : 
—Himacshal Pradesh Municipal Aot (19 of 
4968), S, 14 — Resignation of a member 
of the Municipal Committee not accepted 
within the statutory period of 60 days — 


Withdrawal thereatter ae (Oct) 105 

Natural Justice — See Constitution of 

India, Art. 226 (Oct) 109A. 
PANCHAYATS 


— Himachal Pradesh Panchayat Raj Act 
(19 of 1970), Ss. 54 (1) and 118-A — Ex. 
pression “during the course of an inquiry” 
— Interpretation — Inquiry must have 
been actually initiated and not only con- 
templated ` - (Dec) 189A. 
— S, 54 (1) — Applies to member elect. 
ed under old Act of 1952 (Dec) 189B 
——S. 118-A — See Ibid, S. 54 (1) 

RIR 1394 


amame 1 em, 
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Punjab Redemption of Mortgages Kot (2 of 
1918), S. 12 — Collector dismissing appli- 
cation for redemption of mortgage merely 
for default of parties—Subsequent suit to 
redeem the mortgage, not being a. suit to 
avoid the order ot the Collector, will not 
be barred by virtue of S. 100 of Limita- 
tion Act (Aug) 81 
Punjab Reorganization Act (81 of 19686), 


S. 93 (2) — A reference with respect to a . 


preceeding pending in the Court on 1-11- 


1986 could be made-to the High Court’ 
having jurisdiction over it before the.- 


reorganization of Punjab and not to the 
High Court which has jurisdiction over 
it after the reorganization of Punjab 
(Oct) 108A 
—-S, 93 (2)— With respect to a proceed- 
ing transferred to a Court of Subordinate 
urisdiction, on the reorganization of 
unjab, no valid reference is maintain- 
able under S. 98 (2) to the High Court 
which has subsequent jurisdiction over it 
` a ` (Oct), 108B 
Punjab Tenancy Act (46 of 1887) 
See under Tenancy Laws, - 
Panjab University Calendar (1970) 
_See under Education. 


Punjab Willaga Common Lands (Regula. 


tioa) Act (18 of 1961) 
See under Tenancy Laws. 


TENANCY LAWS 


—Himashal Pradesh Abolition of Big 
Landed Estates and Land Reforms Act (15 
of 1984), S. 2 (17) — Tenant—As a tenant 
is a person who not only holds a land but 
has also right to hold this land he ceases 
to be a tenant when his right to hold the 
land is terminated by the decree of eject- 
ment (Aug) SIA 
_—§, 11—An idol being a juridical per- 
gon, can also be proceeded against in the 
petition under S. 11 (Jun) 78A 
—-§, 11 — Proprietary right by a tenant 
—Acquisition of — Proprietary right 
when can be acquired (Aug) 91B 
—~S. 11 (2) — Minor landlord —Attain- 
ing majority during pendency of proceed- 





ings under S. 11 (1) — Cannot avail of © 


protection under the clause (Feb) 31B 
——§. 11.(2) — Exemption under, consi- 
derations for i . (Jun) 78B 
.—-Ss. 27, 92—H, P, Abolition of Big 
Estates and Land Reforms (Manner of 
Determination and Sanction of Rehabili- 
tation Grants) Rules, 1965, Rule 4— Claim 


- invalid : - 


“Tenancy Laws — H. P, Abolition of Big 


- Landed Estates and Land Reforms Act ` 
- (contd.) 

for ‘rehabilitation grant for idol lands — 
‘Who can appl (Nov) 122A 
~——S, 85 — Alienation of land other than 
the one to be vested in the State Govern- 
ment after enforcement of the Act, is not 

(Oct) 99A 
-——S, 92 — See Ibid, S.27 (Nov) 122A 
— Panjab Tenancy Act (46 of 1887), S.4(1)— 
See Ibid. S. 77 . (Jan) 11A 
——-S, 8’ — Validity (Aug) 98B 
——S. 77 —Bar of Civil Court's jn Fisale: 
tion under S,77 is attracted only when 
suit is filed with respect to land as defined 
inS.4(l) `.. f (Jan) 11A 
—Pavjab Village Common Lands (Regu- 
lation) Act (18 of 19814), S. 4 — See Ibid, 
S, 14-A ; . (Jan) 7 
——S,5 — See Ibid. S. 14-A- (Jan) 7 
——S.14-A (as amended by Punjab Act 
81-of 1965) —Shamilat land in hilly area 
of Kangra district vested in Gram Pan- 
chayat under S. 4—Panchayat alone has 
right of possession of Shamilat Tika— 


- Such land not saved from operation of 


Act by S, 14-A (Jan) 7 


e ee Á 


Transfer of Peopsrty Act (4 of 1882), S. 8 
—See Ibid, S. 105 © (Nov) 125A 
——S. 105—See also Contract Act (1872), 
S. 70 . (Jan) 1G 
—S. 105—Permanent tenancy — Plain. 
tiffs succeeded to tenancy rigbts over two 
abadi sites, since three generations — 
Plaintiffs’ house on one and kiln on other 
—Tenancy burdened with obligation to 
Pay rent in cash or in kind — Tenancy 
not tenancy at will but permanent one 

. (Jan) 11C 
——Ss, 105, 8—Licence or lease —Test— 
Held on facts that document in question 
created a license (Nov) 125A 
——S, 122—Gift deed —Execution under 


undue influence — Test (Nov) 117A 
pos — Gift — Plea of undue influ- 
ence — Onus (Nov) 117B 


S. 123 — Hindu Law — Gift — Valid 





< acceptance of a gift by a natural guardian 
of a minor when to be presumed 


(Feb) SIA 
-——S. 126 — Gift-deed impeached on 


‘ground of undue influence —-All neces- 


sary particulars in support of plea 
(Mar) 3884 


HIMACHAL PRADESH CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC. IN A. I. R. 1918, 


Revers. = Reversed in 


(1971) Cri. ^A. No. ‘17 of 1871 Dj-. 17-9-1972} 


aiw Writ Petns. Nos. 18 to 21 and 23 to 25 of 
(leis) -Revere AIR 1972 S C 2267 EAS 


1965 D/- 24-7.1966 (Him-Pra) — Revers. AIR 
1972 § C 1829 (Jun). 


AIR 1972 Himachal Pradesh = Other Journals 


Am. Other Journals | AIR Other Journals | AIR Other Journals {ATR Other Journale 7 
1 (1971)1 Pini Li 81 ‘ses 87 sis 109 E Ta P 
4 83 1971 Sim LJ 88 1971 Sim L.J 118 6 (1972) 2 Sim L 
Y (1971) 1Sim Ls (HP) 174 (HP) 81 (HP) 87 
HP) 6 PL 1971 Sim L 3 117 (1971) 1 Sim LJ 
11 (2971)1SimLJ. | 87 1971 SimLJ (HP) 807 | _ (HP) 42 
_ (HP)18 (HP) 229 , 1283 (1972) 2 Bim LJ 
16 . 1971 Sim LJ- | 85 1971 Sim LJ 86 1971 Sim LJ (HP) 281 
(HP) 278 (HP) 151 (HP) 325 /i95 (1978) 2 Sim L 7 
17 oo 87 1972 Bim LJ 99 1971 Sim LJ - (HP) 947 
ig G97) ISimLJ | ep i071 8im E3 ya (HF) Bas te 
im 9 1971 Sim L i vee 
(HP) 2 m 101 (1972) 2 Bim LJ 187 -(1972) 2 Bim LJ 
20 (1971)18imLJ |EP (HP) 87 (HP) 268 - (HP) 278 
(HP) 1 | 78 (1971)18im LJ |108 (1872)28imLI |139 (1972) 9 Sim LJ 
24 ii (HP) 21 (HP) 178 . 188 
38 1971Bim LJ 81 .197L8imLJ {108 (1972).88imLI '144 (1972) 2 Sim L J 
(HP) 161 (HP) 181 (HP) 180 (HP) 261 
Other Journals = All India Reporter 
(4974) 4 Sim LJ; (19741) 1 SimLJ (1971) 1 Sim L J ((4972) 2 Sim LJ, (1972 2 Sim LJ 
(HP) . __ (HP) _ _ (HP) HP) . _ (HP) i 
Bim L3 AIR Bim LJ AIR Bim LJ AIR Sim LJ ÀIR Sim LJ AIR 
81 1972 HP 88 | 924 1972 HP 89| 97 3979 Hp 149/261 1972 HP 144 
1 1972 HP 20| 40 » » 7/299 » » 87 138 -» ow 189 288 » » 101 
B ” n 7 97 2 » 69 807 ù ” 81 150 % » 108 t 268 1973 » 12 
3 "n » 1l ; 825 or 88 ling s». » 105878 1972 » 187 
3 è» on 7g {15 ” » 8B|898 1988Delhia6ojiza ans s 1:8 
34 n» om» e7 {174 » » 88/497 1972 HP 117/55) 187a w aaiae Soar 2 
22 n » lsh » » Sl sii 47 n on» 195{842 w nA 
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Al India 


Pat THE, 


Reporter 


" -1912 
“Himachal Pradesh High Court 


ATE. 1972 HIMACHAL PRADESH 1. 
5 Oo Venn |! ay" 
M. H. BEG. Cid; AND CHET RAM . 
‘THAKUR. J... 5: 
' Smt 'Rajkumari Soni. ~; Petitioner: V. 
State of Himachal Pradesh. Respondent.: 


Revision Apnln. No. 13 of. 1969," ¡Dj 
BA ; 
(A) Constitution of India,’ Art: 229 
_ | Government cannot ‘be -bound by an 
agreement entered into’ by an ‘unauthoris- 
ed person especially when: the agreement 
did ‘not conform- to the requirements of 
Art, 299 — (X-Ref:—-Evidence Act (1872), 
= 115) — -((K-Ref:—~:- ‘Contract: Act (1872), 
S. 196). -Case law discussed. (Para 13) 


. _Art, 299 is mandatory and is intended 
© to safeguard the State against unauthoris- 
ed ‘acts - of its servants. ; . Doctrine. .- of 
estoppel or. ratification. of. agreement 
cannot convert it into ‘a valid contract. ; 
‘(Para -29) 
a (B) Constitution of India, Art. 299 
— Although Art. 299 does not prescribe 
any particular mode for execution of. con- 
tracts on behalf of the. President or-, the 
Governor,. the contract must be in writ- 
ing.” Neither oral agreement nor any 
erroneous. admission of alleged- tenancy 
will bind Government. 
(C) Contract Act . (1872), S. 70 > 
Payment byway of ‘compensation... for 
use and occupation of'premises and not 
by way of rent does not create relation- 
ship. of landlord and tenant. (X-Ref:— 
Houses and Rents —-E. P. Urban - Rent 
Restriction Act (3 of ae Sv 2 (1)), 
(X-Ref:— T. P. Act (1882), S.-105).  *| 


Cases” Referred: Chronological 


(1971) AIR.1971 SC 141° (V._58) =. 
. (1970) 2 SCR 462, M/s “Davecos” 
Garments Factory v. _ State of -— 
__Raiasthan 12. 13 


HO/IO/F123/71/HGP/G $ 
1972 Him. Pra/i ‘I G29 





, (Paras 9, 13, 26) 


, Paras 


3 E aa es $ ue ate eke oh 


(i960): “AIR "1969 . sc 447 Ww 56) = 
. (1969) 1 SCR 395, Konappa Rudr- 
cae -Nadgouda ~ V- Vishwanath 


“Red 
ante AIR: “1969 sc 302 (V 56) = 

- (1969), : SCR 351, Abdul Rahiman. . 

Khan Sadasiva Tripathi . 17 
(1968) “ATR 1968 SC 1218 (V 55) = 

(1968) 3 SCR a Molanna V.. 

' State of M. 4. 18, 22. 23 
(1968) AIR 1068: SC. 718 (V 36) 

(1968) 2 SCR. 366,-Union of India 

‘y. Anglo Afghan Agenciés f 14. 23 
(1967) ‘AIR 1967°SC 203, (V 54) = 

. (1966) 3 SCR 919, K. P: Boni 


v: State of M. P. 5. 22 
ase AIR..1963 SC, 1685 (V 50) = 

(1964) 3 SCR 164, Union of ‘India 

v. A. L. Rallia’ Ram > 15 


(1962) ATR 1962 SC 554 (V49) = 


' (1962) 3 SCR 604. Dr; H. S: Rikhy 
"v: New- ‘Delhi `- “Municipal _ Com- 


mittee 5. 17 
(1954) ATR’ 1954 SC 236 (V 4l) = 
- 1954 SCR:- 817,. -Chatturbhui 


- .Vithaldas Jasani | v Moreshwar 
` < Parashram 4 =“ 10. 18 
i HE. ‘S. Thakur, for Petitioner: D. P 
Sud. | for Respondent.. 1A 
.CHET RAM THAKUR, J.: This revi- 
sion petition had been referred to the 
Division. Bench by Hardaval Hardy. Judge. 
Delhi High . Court. in August 1970 when 
that, High Court had its -jurisdiction over 
Himachal “Pradesh. The. point referred 
to is whether the said respondents (Union 
of India. and Himachal Pradesh Admini- 
stration). now substituted bv the State of 
Himachal Pradesh: vide order. dated .8~- 
4-1971 are tenants within- the meaning of 
the East Punjab Urban Rent Restriction 
Act, 1949? 


TE Dy Smt. Rai Kumari Soni is ‘the 
owner of a building ‘known as a 
Lodge”? at Simla:, On 9-4-1965, Dr. D. D. 
Arora, Deputy. Director. of. Health Ser- 


2H. P. [Prs. 2-7] 


vices and Dr. D. K. Bhattacharya, 
Assistant Director of Health Services, 
with the approval of the Director of 


Health Services, Himachal Pradesh. took - 


from the petitioner the lower flat of the 
aforesaid building on a monthly rental 
of Rs. 150/-- On 13-1-1966 Smt. Rai 
Kumari Soni filed an application before 
the Rent Controller for eviction of 
Dr. D. D. Arora and Dr; D. K. Bhatta- 


charya from the premises on the ground. 
The respondents: . 


of non-payment of rent. 
paid Rs. 567-10 Paise as rent upto 28-1- 
1966 at the rate of Rs. 53/- per month 
and the petitioner accepted. the same 
under protest. The respondents had also 
pleaded that the Rent Controller had no 
jurisdiction to entertain the petition as the 
tenant was the Union of India and not 
the respondents impleaded in the applica- 
tion. It was on that basis that the applica- 
tion was withdrawn by her on 2-5- 1967. 

3. On- 22-7-1967. `, the “landlady 
filed’ a fresh - application. out of ` which 
this reference on a revision petition has 
arisen. The . petitioner alleged that a 
sum of Rs. 3.482-90 .Paise was due from 
the respondents’ on, account ‘of rent from 
11-4-1965 to 10-7-1967. The respondents in 
their reply dated . 21-12-1967 admitted 
that certain officés ‘were- located in the 
premises in. question but that the con- 
tract was not made as -envisaged by 
Article 299 of the’ Constitution: of India 
and there being no valid” regular lease. 
the petition was not maintainable.. It 
was also pleaded that they had not agreed 
to pay the rent as calculated by the 
Punjab Provincial Division. (Sic). 

4. The Rent Controller held that 
Dr. D. D. Arora and Dr. D. K. Bhatta- 
charya admittedly. the emplovees of - the 
respondents took the premises in question 
from the petitioner and that the tenancy 
in the previous proceedings was also 
admitted by the two doctors:-that those 
premises were admittedly -used for the 
offices of the respondents. In view of 
this, he held that the relationship of 
landlady and tenant existed. between the 
parties. Further it was. held that the rent 
was Rs. 150/- per month. The rent being 
not paid:on the first date of ‘hearing the 
respondents were liable for eviction and 
he accordingly passed an order on 24-7- 
1968 directing the respondents to. vacate 
the premises in one month’s time., 


5. .The respondents filed an appeal 
before the. Appellate Authority and the 
same pleas were reiterated by the appel- 
lənt. The main plea was that the agree- 
ment was in contravention of the provi- 
sions of Article 299 of the Constitution 
and as such the relationship of landlady 
‘and tenant did not exist between the 
parties. The Appellate Authority observ- 
ed that it is not disputed that no contract 
was made between the President and the 


Raikumari v. State (Thakur J.) 


ALR 


petitioner in respect of the lease in dis- 
pute. Relying on K. P. Chowdhry v. 
State of Madhya Pradesh. AIR 1967 SC 


203 and Dr. H. S. Rikhy v. New Delhi 
Municipal Committee, AIR 1962 SC 554, 
he held that there was no contract 


between the appellant and the respon- 
dents transferring the lease rights in 
favour . of the appellant as required by 
Article 299 of the Constitution of 
India. Further he held that there was 
no valid lease in favour of the ap 

lants and the relationship of Jand- 
lady and tenant did not come into 
existence between the parties. The res- 
pondents in their reply have admitted 


-that ‘there are offices located in the pre- 


mises mentioned in ‘the petition. The 


appellant may be bound to pay compensa- 


tion to the petitioner for use of the pre- 
mises but in the absence of a contract as 
contemplated by Article 299 of the Con- 
stitution it cannot be found that there 
ig valid lease in favour of the appellants 
and on that basis the appeal was allowed 
and the order of the Rent Controller was 
set aside :and the application was. dis- 
missed. 


- 6.. Against this order of: acceptance 
of the appeal and dismissal of her applica- 
tion for eviction of the Union of India 
and the Himachal Pradesh Administra- 
tion, a revision was filed under Section, 15 
(5) of the East Puniab Urban Rent 
Restriction Act by. the landlady. Before 
the learned Judge in revision it was con- 
tended that it was not necessary that 
in every case there should be-a written - 
document as envisaged by Article 299 of 
the Constitution. If a Government Ser- 
vant acts in excess of authority Govern- 
ment is ‘bound by his action if it ratifies 
the excess and that the Union of India 
had admitted the tenancy in a suit 
brought by it against Smt. Rajkumari 
Soni. is admission amounted to ratifi- 
cation of action of the Director and his 
subordinates. It was in view- of these 
circurnstances that the learned Judge 
found that. neither the Appellate Autho- 
rity nor the Rent Controller had ‘applied 


his mind to the definition of ‘tenant’ 
given in the aforesaid Act. He - found 
that there is no dispute between the 


parties and that the rent of the premises 
in question is being paid bv the réspon- 
dents. namely the Union of India- and 
the Himachal Pradesh Administration - or 
in any case on their account. It ‘is in 
these circumstances that he formulated 
the question and referred it to the Divi- 
sion ‘Bench as- there was no authority 
dealing with the impact of Article 299. of 
the Constitution in a case arising undér 
the provisions of the aforesaid “Rent Act. 


7. ‘Tenant’, according to Sec- 
ee 2 (i) of the Act, means “any person 
-by whom or on whose account rent is 


payable for a building or rented land and 
includes a tenant continuing in possession 


after the termination of the tenancy: in’ 


his favour, but.dees not include a person 
- Placed in occupation of -a - building. or 
rented land by its tenant, unless with 
the consent in writing of the landlord::or 


a person to whom the -collection of rent’. 


or fees in a . public market. cart-stand 
or slaughter-house or of rents for shops 
has’ been farmed out -or.leased bv a 
municipal. town or notified area: com- 
mittee.’ From a bare reading. of the 
definition -of the word ‘tenant’ it would 
appear that any person by whom.or on 
whose -account rent is: pavable for a 
building is also included in-the definition 
of tenant. Here. in the.instant case, the 
premises have been ‘taken for: . running 


the offices of the Medical ‘Denartment and. 


the rent is also. pavable.on account -of 
the- State of. Himachal Pradesh. So that 
way the State of Himachal Pradesh does 
fall within the definition of-a tenant ‘as 
the building is used by the employees 
for running of the office of the Govern- 
ment and the rent is also pavable- on 
behalf of. the Government. The employees 
who actually took ‘the premises of 
Smt. Raj Kumari Soni are not paving the 
rent from their pocket. However. the 
contention of the respondents is that they 
are not bound by anv. agreement of. their 
employees: as. the- agreement does not 
conform to the requirements of Arti- 
cle 299 of the Constitution of India... The 
provisions: of Article 299 (D read as 
under: - 

v “All contracts. made in the exercise 
of the executive power of the Union or 
of a State shall be expressed to be made 
by the President. or by the Governor- of 
the State. as the case may be, and all 
such contracts and-all assurances of pro- 
perty made in the exercise of that power 
shall be executed on behalf of- the Pre- 
sident or the Governor: by such persons 


and in such manner. as. he may direct or. 


authorise.” 


8 ‘Thus ee ihe reading of the 
provisions of the Article. it is evident 
that in order to comply with the reaquire- 


ments of the said Article the Contract:— . 


(a) must: be executed by a person 
duly authorised -by the President. or me 
Governor. as the case máv be.- - 

(b) must be executed bv such person 


on behalf of the President or, the Governor, 


as the case may be. and A 

© (ce) must be expressed to be made 
by the President or the, Governor, as the 
case may. be. 


9.- .The article PE Ao prescribe 
any particular mode in which the autho- 
rity must be conferred by the President 
or the Governor. Hence it is obligatory 
on the party contending that the contract 
is not in conformity with the. reauire- 
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ments of ‘the article to establish bv 
evidence as to. what is the prescribed 
mode for execution of contracts. on behalf 
of the President - -or the Governor. Here, 
no rules or notification have been pro- 
duced ‘by the respondent to show in what 
particular manner the contract had to 
be executed. However. from the plain 
reading of Article 299 it is evident that 


‘the words. ‘expressed to be.made’ connote 


that there must be a deed or a formal 
written agreement executed’ by. a person 
duly authorised’ under this article. In the 
instant case, -the contract is oral and is 
apparently against the explicit provisions 
of Article 299. It is no doubt true that 
there’ is no “prescribed mode but the con- 
tract-must be in writing. : 


-10. Learned counsel for the peti- 
tloner ‘contends that- it is not’ necessary 
that the contract’ should be in writing 
and support is sought to be derived from 
Chatturbhuj. Vithaldas Jasani. v. More- 
shwar Parashram, AIR 1954.SC 236. It 
was a.case under the ‘Representation of the 
People Act in which: the election of 
Chatturbhuj Vithaldas Jasani was. chal- 
Jenged on the ground that he was sub- 
ject to the. disqualification set out in 
Section.7 (d) of -the Representation of the 
People Act. as he was interested in a 
contract.for the supply of goods to the 
Central Government on the date of his 
nomination as well as on the date when 
the results were declared. It was con- 
tended on behalf of Chatturbhui that the 
contracts by the department with the 
firm of which he was a partner were not 
expressed to.be.made by the President 
and as such they were void. It had been 
held ‘that > . 

“the provisions ‘of. Article 299. (I) were 
not inserted for the sake of mere form. 
They are there to safeguard Government 
against unauthorised contracts. If in fact 
a contract is unauthorised or in excess of 
authority it is right that Government 
should be safeguarded. On the other 
hand, an officer entering into a contract 
on behalf of Government can always 
safeguard himself by having recourse to 
the proper form. In between is a large 
class.of contracts probablv by far the -` 
greatest in. numbers. which; though 
authorised are for one reason or other not 
in proper. form.- It is only right that an 
innocent. contracting party should not 
suffer because of this. and if there is no 
other defect or obiection Government will 
always accept the responsibility.” 


11.. It was further held ‘that: the 
Chairman ‘of the Board of Administration 
acted on behalf of the Union Government 
and. his authority. to contract in that 
capacity . was not questioned. There can 
equally. be no doubt that both sides acted 
in the belief- and on the . assumption. 
which was also..the fact, that the goods 
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were intended for Government purposes. 
namely amenities: for the troops, The only 
flaw was that the contracts were not in 
proper form and so, because: of this purely 
technical defect, the. ‘principal ` ‘could not 


have been sued: But that is just the kind 


of case that Section 230 (3). Contract Act, 
is designed to. meet: 
It would be disastrous to: “hold. that 


the hundreds of Government Officers. who. 


have’ daily’ to enter into a variety of, con- 
tracts. often of a petty nature, and some-. 


times in an emergency. _ cannot contract 
orally or through correspondence and that 
every petty contract-must be -effected by' 


a_bonderous legal document cotiched in’ a 
particular form. ` It may be that Govern- 


ment will not ‘be’ bound bý the contract 
in that case, but ‘that is.a very different 


thing from saying that the’contracts as 
such are void and-of no effect. It only 
means that the principal cannot be sued: 
but there would be : nothing to prevent 
ratification. especially if that was for the 
benefit- of Government:'...When.a Govern- 
ment Officer acts in-excess of authority 
Government is bound. if it ratifies’ the 
excess. The contracts in .auestion were 
not void simply because the Union-Govern- 
ment could. not. have. been sued on them 
by reason*of Article 299M”: 

` 12.-13: . Reliance’ is ‘also placed on 
i Davecos Garments Factory v., State 

Rajasthan; AIR 1971 SC 141. - It was 
a ear filed by the responderits ' against 
the appellant for recovery of Rs. 86.000/- 
as damages for breach of contract on the 
basis of agreements which were executed 
by the Inspector General of Police, ‘Raia- 
sthan.- The objection: of ‘the appellant 
in that suit was that the agreements are 
not in. accordance with Article 299 of the 
Constitution of India‘ and hence: the: suit 
was not maintainable.“ The - agreement 
was signed by the Inspector General of 
Police. Rajasthan. Jaipur. but he did not 
write, ‘after his signatures ‘sloned- on be- 
half of the Governor’, ‘In that case’ the 
objection was’ not ‘that the Inspector 
_ General, of Poliçe; was not duly authoris- 
ed'to execute the agreement in this: 
The objection: was only with regard to 
the form of Execution i.e. the -Inspector 
General of Police’ while signing should 
have described himself to have signed on 
behalf- of the Governor. ` Repelling- the 
onie aipe: of the „appellant, ‘His 
hel 














- ps the - absence of - any properly 
framed rule requiring the specific mention 
of the words “on behalf of the Governor” 
at the place where the authority. authoris- 
ed by the Governor: to enter into -the 
contract las to. append his‘signature -it 
is not possible tò hold that the agreement 
in the present case did not fully. comply 
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with the reġuirements of Article 299 @ 
of the Constitution:” : .. ; 
This ‘authority, therefore, ‘does- not geist 
the petitioner. Inthe case in hand: there 
Was no written agreement: .It was .an 
oral Be Da and-that:was also’ eritered 
into. by. the Assistant: Director of :Health 
Services with the approval of the Director 
of: Health Services and ‘it is. doubtful 
if the -Director: of Health. Services. . could 
delegate the power. if he had anv from 
the President to-enter-into an agreement 
on his. behalf. So this oral . agreement 
entered into’ by an unauthorised: . person 
could. have no legal sanction. behind > it 
and the-Government could not be bound 
by an‘agreement entered into by an un- 
authorised’ person: especially .when..it. did 
not conform: to. the- reauirements : of 
Article 299- (T) of the Constitution: '. 

14. : -The learned’ counsel hase “also 
minted reliance on The Union of India -v. 
M/s. Anglo Afghan * ‘Agencies,’ ‘AIR 1968 
SC 718 to support his Contention that the 
respondents are estopped from denying 
that they were not:tenants- when it. had 
been admitted in’ the suit (copy of which 
is placed on the record): ‘filed: by” the 
Union of India agairist:Smt. Rai Kumari 
Soni for damages that: ‘they. were tenants 
of the premises and -that way -also the 


“Government had ratified the action of its 


employees.’ No doubt..:it’ was held in the 
aforesaid. case that even though: the’ case 
did not fall within' the terms of Section 115 
of the Evidence .. Act.. it -was still open 
to a party who had acted on a represénta- 
tion made by Government to claim ‘that 
the Government shall be ‘bound to ¢arry 
out the promise-made by ‘it. even’ though 
the’ promise was not ‘recorded--in thé 
form.of a formal contract as required by 
Article 299 of the Constitution. “But: this 
view has now been ‘superseded by a later 
authority- of the Supreme. Court -reported 
in Mulamchand..v. - State -òf Madhva 
Pradesh, AIR’ 1968 Sc: 1218 wherein . it 
has been held that :-:.. 


. “The provisions of Section 175 (3) of 
the Government of’ India Act. 1935 or the 
corresponding provisions of Article 299 (1) 
of the Constitution of India are mandatory 
in character- and-the contravention of 
these ‘provisions nullifies ‘the - contracts 
and makes them void. Theré‘is ño aues- 
tion of estoppel ÖT- FAU CENON in Sucha 
case. - 

CO These’ rod ‘have one " been 
enacted for the sake of mere form but they 
have been enacted for safeguarding the 
Government against - unauthorised’ con- 
tracts. They are based on the ground 
of public policy.: on -the.. ground of: pro- 
tection of general public. and these for- 
malities cannot be-waived or dispensed 
with. Ifthe plea of estoppel or ratifica- 
tion is. admitted that would. mean in effect 
the repeal of an important constitutional 
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provision intended: for. the protecion: or, 
the general public”; S, ie 
-15.: Reliance was-‘also E on 
Union of India v. A, L.: Rallia Ram, AI 
1963 SC 1685 where- i was held: SN 
‘Section 175 (3) does not. in’ terms: Te- 
quire: ‘that-aformal document executed on 
behalf of- the Dominion of India’ and the 
other contracting party: alone’-is éffec- 
tive. ‘In the absence of any direction by 
the Governor General under Section 175 
(3) of the-Government of India Act pres- 
cribing the manner. a valid contract -may 
result from’ ‘correspondence if the redqui- 
site conditions are fulfilled. It is truethat 
S. 175 (3) uses the expression. “executed” 
but that does not -by -itself contemplate 
execution of a formal contract by the con- 
tracting parties. “A tender’ for’ purchase 
of goods in pursuance of-an invitation 
issued by ‘or on behalf ‘of the Governor 
General of India and acceptance’‘in writ- 
ing which is expressed-to be made in the 
name of the Governor General and- “is 
executed ` on ‘his. behalf’ bya ~ person 
authorised in that behalf “would conform 
to the requirements - of Section 175 (3).: 
A tender notice was issued “by -the 
Government of India.. Department of Food 
(Division If}, in the name of. the Chief 
Director of Purchases.. who had. authority 
to contract for sale of; ‘War disposal” 
goods and sign the contract. In his letter 
submitting a tender the respondent offer- 
ed to purchase the-goods on certain rates 
and conditions.. The.acceptance note was 
signed by the Chief Director of. Purchases 
in his official designation without stating 


in the description that the. contract was . 


executed on behalf. of the 
General, - 
Further - held that. the.. correspondence 


Governor 


- between: the parties ‘ultimately resulting 
in the acceptance. note; : amounted to -a 


contract .expressed-- to be- made by the 
Government . and-; therefore bv, the 
Governor General' who :had. invited the 
tender through the.Director of Purchases; 
and it was. the Governor General who 
through the -Chief Director .of Purchases 
accepted .the -tender of ‘the respondent 
subject to the conditions- prescribed.-there- 

. No rules made bythe. Governor 
General had ‘been placed. before the Court 
showing that in executing a contract for 
the sale.of “War arene goods. the 
officer authorised: in that: behalf - must 
describe himself as ‘signing on behalf :of 
the. Governor- General :of India”. >. 

16. -.In the aforesaid case -rio doubt 
there. was: no formal- agreement but :there 
was correspondence between the” parties 
for inviting tenders and. accepting .’-thé 
same. ‘The only snag in -that was that 
the Chief Director of Purchases had 
mot signed the acceptance note describing 
himself. as-. signing on. behalf -of the 
Governor General of India. . Therefore, . 
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this authority does.-.not assist the peti- 
* tioner.in anyway. :- The present contract 
is purely oral and is entered into bv the 
Deputy ^- Director. and the ‘Assistant 
Director’ of ‘Health: Services Himachal 
Pradesh with the approval of the Director 
6f Health Services: But.it is not known 
whethér' thé Director: who. I believé, was 
duly ‘authorised: to’ enter ‘into. a contract 
ön ‘behalf-of the Government could de- 


legate: his ` powers further - -to-his sub- 
ordinates. ~ 
17.. ` Thè-learned` counsel for the 


respondents has-also placed reliance on 
AIR 1962 SC 554. Dr. H. S. Rikhv v. New 
Delhi: Municipal Committee and this case 
has ::.already: been `; referred to by the 
Appellate Authority in its order .whereby 
the: order of-the Rent Controller was set 
aside. . .It supports the contention of the 
Tespondent in: all ‘respects. Further. he 
has also relied in Abdul -Rahiman Khan 
v. Sadasiva. Tripathi,. AIR 1969 SC 302 
and:, Konappa Rudrappa ‘Nadgouda.v. 
Vishwanath. Reddy, ` AIR 1969 SC 447. 
However, these cases are under the Repre- 
sentation of the People Act and have no 
relevancy for the . present.. purposes. . 

18: The authority reported in AIR 
1954 SC 236 (supra) is also under the 
Representation. of the’ People Act and that 
principle ‘cannot ' y bë applied to 
the ‘facts of the present case.“ Even if it 
may. be held to be applicable, still the 
latest Supreme. Court ‘decision reported in 
AIR .1968°SC 1218 supra has superseded 
the-previous view and it has laid down in 
quite unequivocal and clear words ` that 
a contract-which.is-absolutely void cannot 
be, ratified.,:The contract in the present 
case has. ‘been made by a Government 
servant without. complving with, the re- 
quirements of Article 299 of the Consti- 
tution'and the Government is not.;com- 
petent to validate-such a contract by 
ratification:.as the. ame -is void and if 
the. void contracts~ are - ratified by the 
Government the . very purpose of the 


- provision under:Article 299 would be 


rendered nugatory..- Therefore, the admis- 
sion of. the Government. at one stage 
which is sought to be emploved -bv the 
learned -counsel_ for the, petitioner tant- 
amounting to ratification cannot bind the 
Government :as the contract itself was 


` void and not binding and the Government 


could. withdraw that admission at anv 
time. 

19. ` The payment of the money to 
Smt, Raj Kumari Soni by the Government 
was .also not made as rent butit was paid 
as compensation for use and occupation 
under Section 70. of the Indian Contract 
Act.. That’ being so. in my opinion. no 
relationship ..of landlady. and tenant 
exists between. the parties.. , - 

- . 20. In. view ;of the, above finding, 
this revision - petition is hereby. dismissed, 
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In the circumstances of the case the 
parties are left to bear their own costs. 


M. H. BEG, C. J.: 21. I have had 
the advantage of going through the fudg- 
ment prepared by my learned brother 
Chet Ram Thakur. I concur with the 
conclusion. reached by my..learned brother 
that the revision. application should -be 
dismissed. I would, however. like to add 
some observations. to support this con- 
currence. 

22.° There is no doubt that Arti- 
cle 299 of the Constitution. imposes upon 
the executive authorities of the Union or 
a State the mandatory duty of executing 
agreements, -which are to be recognised 
as ‘eontracts..in accordance with the pro- 
visions of Art. 299 (I) of the Constitution 
so that the absence of a duly execut- 
ed contract means that no party could 
rely -on it, K. P. Chowdhury v. State of 
Madhya Pradesh, (AIR 1967 SC 203) was 
a case in which the mandatory provisions 
of Article 299 (D of thé Constitution stood 
in the way of the recognition even of an 
implied contract. As was. pointed out’ in 
Mulamchand v. State. of Madhva Pradesh 
(AIR 1968 SC 1218). the provisions of 
Article 299 (I) of the Constitution. which 
are mandatory in character. were intended 
to safeguard, the State against unauthoris- 
ed acts of its servants. In the circum- 
stances of that case, it was held that the 
doctrine of estoppel or ratification of an 
agreement could-not convert it into a 


contract in the teeth of the provisions of 


Article 299 T) of. the Constitution. 


23, On the other hand. a reference 
to the Union of India v. M/s. Anglo Afghan 
Agencies, (AIR 1968 SC 718). which has 
been cited on` behalf of the applicant 
landlady. shows that‘a person acting on 
a representation made by the Govern- 
ment may still claim that the- Govern- 
ment is bound to act in accordance: with 
the representation made “even though 
neither the requirements of a contract 
governed by Article 299 of the Constitu- 
tion nor those of an estoppel. within the 
terms of Section 115 of the Evidence Act. 
may haye been fulfilled. Mv learned 
brother treated the “principle laid down 
in-this case as having ` been overruled 
by Mulamchand’s case, AIR 1969 Sc 1218 
(supra). 


24, I do not think that it is neces- 
sary for us to enter into the auestion 
whether the principles enunciated in cases 
relating to Article 299 of the Constitution 
are really in conflict. It may be that in 
a- suitable case. even in the absence of a 
contract, duly executed in . accordance 
with the provisions of Article 299 of the 
Constitution, the Government mav have 
so acted, in the circumstances of the parti- 
cular case,-as to enable a claim for the 
specific performanée of some obligation 
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. way whatsoever. 


A.I. R. 
incurred to execute a lease in accordance 


“with Article 299 of the Constitution to 


be enforced notwithstanding the provi- 
sions of Article 299 of the Constitution. 
That sort-of case dees not however. seem 
to have arisen before.the Supreme Court. 
No doubt the doctrine of estoppel cannot 
operate against the provisions of a Statute, 
and-much less against the provision of 
the Constitution but Article 299 (I) does 
not seem to be so wide as to operate as 
a bar against an obligation upon the State 
to comply with its provisions and to 
execute a contract in accordance with 
Article 299, provided grounds of such an 
obligation are- made out on principles 
quite apart from those of a purely | con- 
tractual liability. The Supreme. Court 
authorities appear to me to go no further 
than to lay down that. where a contract, 
executed in accordance with Article. 299 
(I) of the Constitution, is essential for 
creating a contractual obligation. such a 
contractual obligation cannot arise with- 
out complying with Article 299. Equitable 
or even constitutional obligations mav. 
however, arise or exist apart from any 
such contractual obligations. 


'25.- In the instant . there is 
no question’ of any equitable o or constitu- 
tional obligation apart from an agreement 
alleged to constitute a lease. The appli- 

cant-landladvy came forward with the 


allegation that there was such an agree- 


ment. One of the contentions was that 
even a bare agreement should be con- 
strued as a contract of tenancy with the 
State within the meaning of Section 2 (1) 
of the East Punjab Urban Rent Restric 
tion Act, 1949. Even if such a contention 
were tenable, an agreement on the 
essentials: of a lease between the applicant- 
landlady and ‘the alleged tenant, the State 
authorities. had to be established. After 
having been taken -through the ‘pleadings 
and the evidence on record. I am unable to 
find an agreement by the duly authorized 
State authorities on the amount of the 
rent to be paid. It was not even proved 
that the persons through- whom the alleg- 
ed agreement of tenancy was said to have 
been entered -into with the landlady were 
duly authorized to negotiate on behalf 
of the State or to bind the State in any 
In these circumstances, 
the remedy of the landlady was really to 
file a suit against the actual occupants for 
eviction - as trespassers and to claim 
damages from them. ` Even the occupants 
could not be proceeded against. under 
Section 13 (2) of the East Puniab Urban 
Rent Restriction Act. 1949. without proof 
of all essentials ..of an-agreement con- 
stituting a lease. The apvlicant-landlady 
had, however. by omitting the actual 
occupants from the array of parties. 
although she had impleaded’ them and not 
the Union of India or the State of Hima- 
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Parkash Chand: Anand. Appellant v. 
Dhanwant Singh. Respondent. 


Second Appeal No. 374 of 1967, D/- 
10-6-1971. from judgment and decree of 
B. D. Sharma Dist. J.. Mandi, D/- 6-9-1967. 


Civil P. C. (1908), Section 107 — Re- 
mand of case — When the parties to a 
suit were fully 
pective cases and lead evidence on which 
a correct decision could be arrived at 
there was no mistrial and hence the case 
could not be remitted — -Ref. :— 
Order 41, Rule 23) (Para 8) 


P. M. Nag. for Appellant; S. Malhotra. 
for Respondent. 


. JUDGMENT :— This second appeal 
has been directed against the judgment 
and decree dated 6th September. 1967 of 
Shri B. D. Sharma. District Judge. Mandi. 


2. The plaintiff Dhanwant Singh 
came to Court with the allegations. that 
the defendant Parkash Chand Anand had 
borrowed Rupees 3.000/- from him on 
25th of November, 1960 and the entrv to 
that effect was made in the ‘Bahi Khata’ 
of the plaintiff. Subsequently the defen- 
dant paid Rupees 120/- on 22-3-1961 and 
accordingly the entry was made in the 
. ‘Bahi Khata’. This was a payment of in- 

terest that accrued -upon the-debt. There- 
after, the defendant paid Rupees 2.000/- 
on 6-11-1962 and the entry to that effect 
was again made in the “Bahi Khata’. 
The plaintiff appropriated Rupees 600/- 
towards interest and the remaining 
Rupees 1.400/- were accounted for the 
payment of principal amount. In this 
manner, Rupees 1.600/- remained to be 
paid for the principal. Besides this. the 
plaintiff claimed Rupees 96/- for interest 
and Rupee 1/- for notice which he serv- 
ed upon the defendant. In this manner. 
` a decree for Rupees 1.697/- was claimed 
against the defendant. 


3. The defendant resisted the 
claim on the ground that he had paid 
Rupees 3.000/- on 21-8-1961 through a 
bank draft which. under instructions of 
the plaintiff. was sent to Panna Lal Hira 
Lal. Commission Agents of the plaintiff. 
In this manner the entire debt was paid. 
No interest was stipulated and hence 
nothing can be found due from the de- 
fendant. In respect of Rupees 2.000/- 
paid by the defendant on 6-11-1962. it 
was alleged in the written statement that 
this was a debt borrowed by the plain- 
tiff from the defendant and he would 
recover that debt under due process of 
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conversant of their res-- 
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law. The learned trial Judge framed the 


following issues :— 
“(i) Whether the defendant has 
as per bank 


beek the amount sued for 

(il) Whether the plaintiff is entitled 
to the amount sued for with interest. 
If so, at what rate? 

(iii) Relief.” 

4. The learned trial Judge gave 


the findings, that the sum of Rupees 3.000/- 
was really paid in discharge of the debt 


in suit. He. therefore. dismissed the 
claim of the plaintiff. The first appel- 
late Judge. however. . decreed the 


suit, holding that the amount of Rupees 
3,000/- was paid in relation to a certain 
partnership business which the parties 
were undertaking during that period. 
He found that no amount could be re- 
covered for interest. In this manner. 
the two sums of Rupees 120/- and Rupees 
2,000/- were deducted from -the principal. 
In the result. the decree was passed for 
Rupees 880/- in favour of the plaintiff. 

5. e The defendant has felt ageriev- 
ed of the decision of the learned District 
Judge and has come up in this second 
appeal À 

6. The learned counsel for the 
appellant contended that a auestion of 
law was involved in the case. Accord- 
ing to him. the burden of proof was 
wrongly placed upon the defendant and 
it was for the plaintiff to show under 
Section 60 of the Indian Contract Act. 
1872 as to the manner in which he appro- 
priated the payment of Rupees 3.000/-. 
Where the parties went to trial fully 
knowing the rival case and led all the 
evidence not only in support of their con- 
tentions but in refutation of those of 
the other side, it cannot be said that 
either the absence of an issue or any in- 
accuracy which could be detected in the 
issue already framed. was fatal” to the 
case, or that there was that mistrial 
which. vitiates proceedings. A suit cannot 
be dismissed on this narrow ground. and 
also there is no need for a remit as the 
evidence which has been led in the case 
is sufficient to reach the right conclusion. 


7. The initial burden of payment 
was upon the defendant. ` case was 
that he had neither any partnership 
business with the plaintiff nor any 
mutual dealings with him. That being 
the position. according to the defen- 
dant. it is not a case of several debts 
owed by him to the plaintiff. Therefore. 
no question. in fact. arises for the plain- 
tiff to have appropriated the payment 
towards any particular debt. In fact. 
such a plea is not at all open to the de- 
fendant. Apart from ‘this. there are 
circumstances to indicate that the plain- 
tiff and the defendant had partnership 
dealings. They had taken mutually. con- 
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tracts for the construction of several 
buildings. Letters were exchanged be- 
tween them and such letters have been 
fled (Exs. DW. 1/C. DW. 1/D. DW. 1/E 
DW. 1/F). AH these documents indicated 
that the plaintiff was demanding money 
from the defendant in respect of these 
building contracts. In his own state- 
ment, the plaintiff Dhanwant Lal (P. W. 1) 
stated rather clearly that Rupees 3.000/- 
were received in respect of such building 
contracts. Exhibit P. 3 Is a letter which 
the defendant sent to the plaintiff that 
he would be sending the amount in res- 
pect of the building contract. There- 
after Rupees 3.000/- were sent in entire- 
ly a separate account which the plaintiff 
had with the defendant. There was no 
another outstanding debt so that any 
appropriation was required. The plain- 
iffs witnesses Chaitu Ram (P. W. 3) 
and Amrit Lal (P. W. 4)- also stated 
about this contract business. 

The defendant Parkash Chand D. W, 
1 on the other hand merely stated that he 
had . some partnership with Gurbaksh 
Singh. but could not tell that the plaintiff 
was a partner of Gurbaksh Singh. It is 
evident that Rupees 120/- were paid by 
the defendant on 22-3-1961. If there was 
no stipulation for interest and a part of 
the principal debt was thus paid. where 
was the occasion to send Rs. 3.000/- on 
21-8-1961 towards the payment of the 
disputed debt. The very payment of 
Rupees 120/- by the defendant militates 
against the version of the payment of 
Rupees 3.000/- towards the debt in dis- 
pute. The defendant did not file anv 
account to disclose that Rupees 3.000/- 
were really paid towards the disputed 
debt. In respect of the payment of 
Rupees 2.000/-. the defendant submitted 
that it was a separate debt which still 
stands and could be recovered under due 
process’ of law. The strange feature is 
that the defendant has not yet taken anv 
ease to recover such debt if it is reallv 
outstanding. In fact. he never replied 
the- notice that was sent by the plaintiff 
to him for payment of the disputed debt. 
In the circumstances. if the plaintiff had 
any burden to discharge. he amply dis- 
charged that and proved his case. 


- 8 As observed before. the parties 
were fully conversant of their respective 
ease. They led evidence and a correct 
decision could be arrived at upon such 
evidence. As such there is no necessity 
for remitting the case. as no fresh trial 
is needed. 

9. The result is that I do not find 
any ground to interfere with the decision 
of the learned District Judge. The appeal. 
is thus, dismissed with costs. 

Appeal dismissed. 
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D. B. LAL, J. 
Smt. Rani Sarla Devi; 
Nasib Singh, Respondent. 
Second Appeal No, 127 of 19868, D/- 
19-5-1971. from judgment and decree of 
J., Kangra, D/- 9-5-1968. 
Civil Procedure Code (1908), S. 100 
— Interference with (finding of fact — 
be interfered with 
a defect in proce- 


Appellant v- 


in second appeal unless 


dure resulting in error in the decision on 
merits is pointed out. ° (Para 4) 
Chhabil Dass, for Appellant; Inder 
Singh, for Respondent. ; 
JUDGMENT:— This is defendants 
second appeal and is directed against the 
judgment and decree dated 9th May, 1988 


of the District Judge, Kangra. 
The plaintif : Nasib Singh came to 
Court with the allegations, that he was ten- 
ant in possession of 16 Kanals, 16 Marlas of 
land described in the plaint under the land- 
lords Subhash Chander and Jaipal. The 
said landlords sold the disputed land to 
Rani Sarla, defendant, at a consideration of 
Rs. 8500/-. The purchaser approached the 
plaintiff to give up possession. An agree- 
ment was reached on 81-12-60 to the effect 
that Rani Sarla would sell 4 Kanals out of 
the land to the plaintiff at a consideratio 
of Rs. 200/- and the plaintiff would retain 
possession over this part of the land and 
would give up possession for the remaining 
a ane crapper ars executed on 31-12- 
an e p i aving paid Rupees 
200/- to Rani hinti súrrendered" ossession 
for the remaining part of the land and re- 
tained possession over 4 Kanals. The muta- 
tion entries were also made in the revenue 


papers. The sale deed was to be written 
within a fixed period of time. The defen- 
dant — Rani Sarla — later on, did not 


execute the sale-deed and hence the plain- 
sought for a specific performance of the 
contract of sale. 

2. The defendant —- Rani Sarla — 
contested the suit on the allegations, that 
the plaintiff received Rs. 200/- from her 
e of the entire 
land which was in his cultivation. She 
never executed any agreement on 31-12-60 
in favour of the plaintif and that the suit 
was not mamian ble. 

8. 8 Court found in favour 
of the plaintif and decreed the suit. Similar 
has been the finding of the first appellate 
Court, The defendant Rani Sarla has now 
come up in second app 

4, It is well understood, that in 
second appeal the findings of facts woul 
not be set aside, unless a substantial error 
or defect in the procedure is pointed out so 
that it could be stated that the said defect 
produced error in the decision of the case 
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upon merits. As evident, no point of law 
is involved, nor could it be stated that the 
Courts below have failed to determine any 
material issue of law or usage having the 
force of law. It has been found, as facts 


in the case, that the agreement dated 31- 
12-60 was pace and tbe terms and 
gondines f this areen t are too clear 
for any Ipute. The defendant-appellant 

leaded on the basis of a r crepe (E (Ex. D. 1) 
Fated 4-19-60 that the plain d receiv- 


ed Rs. 200/- from her. Upon Evidence on 
record, both the Courts below have found 
this receipt not to be genuine and again a 
finding of fact was given that the plaintif 
never received Rs. 200/- from the defen- 
_ dant, nor did he agree for surrender of his 
land in lieu thereof. In fact, the circum- 
stances existed against the receipt (Ex. D. 1) 
inasmuch as for the sum of Rs. a plol t th 
entire area of 16 Kanals, +16 Marlas co d 
not have been surrendered. Moreover, if 
such a receipt was executed, 
necessity to have entered into. the agree- 
ment dated 31-12-60. The ‘Rabi’ entries of 
1961 in the ‘famabandi’, roved that the 
land was already vacated ay the’ plaintiff 
and there was no necessity for the agree- 
ment dated 31-12-60. The receipt 
(Ex. D.1) was itself filed at a very late 
stage and its date was not even given in 
the written statement. These circumstances 
belied the genuin of the ae aoe 
the same was rightly rejected by the C 
below. 

5. The oral evidence which has 
been amply discussed by the first appellate 
Court, 
agreement dated 31-12-60 was executed be- 
tween the ies and that the plaintiff is 
entitled to the relief of specific performance. 

6. In this view of the matter, the 

ints at issue between the parties ‘have 

een set at rest by the findings of facts aad 
these findings cannot be set aside in second 
appeal. I, therefore, do not find any ground 
to interfere with the decision of the 
Courts below and the appeal is dismissed 


with costs 
Appeal dismissed. 
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D. B. LAL J. 
M/s. Lim & Co. Petitioner v. K. M. 
Sayeed. Respondent. : 
Civil Revn. No. 8 of 1971 D/- 9-8- 
1971 against order of Rent Controller. 
Simla D/- 28-11-1970. 


Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949), 
S. 13 — Applicability of O. 22 R. 10 Civil 
P. C. — The Rent Controller is compe- 
tent to invoke the provisions of O. 22, 
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Lim & Co. v. K. M. Sayeed (D. B. Lal J.) 


there was no. 


o leads to the inference that the’ 


(Prs:-4-6)-[Prs. 1-3] H., P. 19 
R. 10, Civil P. C. in a proceeding for evic- 


tion of tenant under the Act — (X-Ref: 
Civil P. C. (1908), O. 22, R. 10). (Case 
law discussed.) (Para 6) 


_ Thus the Rent Controller can sub- 
stitute a new trustee in place of the one 
who: has resigned in an eviction pro- 
ceeding in respect of trust property. 


(Para 6) 

Cases Referred: Chronological Paras 
(1968) 70 Pim LR (D) 174. M/s. 
Lachhman Dass Sain Ditta Mal 

v. Hanumant Dass Sud 5 
(1965) 1965 Cur LJ 214 (Puni). 
Payara Singh v. Mahant Gur- 

mukh Das ; 4 
(1957) AIR 1957 Puni 72 (V 44) = 
59 Pun LR 38 Manoharlal v. 

Mohanlal 4 
(1957). 59 Pun LR 45 = ILR (1957) 
Puni 611, Mathra Das v. Om 

Parkash 4 


K. D. Sud, for Petitioner: S. Mal- 
hotra, for Respondent. 

ORDER:—This is a civil revision 
under Section 115, Civil Procedure Code 
and -has been directed against the order 
dated 28-11-1970 of the Rent Controller. 
Simla. The facts which give rise to this 
petition may be stated. 

2. Lt. Col. K. M. Sayeed, and four 
others claimed to be trustees of a certain 
Mulsim Trust which is stated to own 
some properties in the town Simla. They 
filed a petition before the Rent Con- 
troller for the eviction of the respondents 
who are their tenants. During the course 
of litigation. two of the trustees tendered 
resignation and in their place the Govern- 
ment appointed one Dr. Yusuf Hussain 

n as a new trustee. Accordingly an 
application was given by the petitioners 
that Dr. Yusuf Hussian Khan be substi- 
tuted in place of the two trustees who 
have since resigned. The learned Rent 
Controller importing the provisions of 
Order 22. Rule 10 of the Civil Procedure 
Code granted the praver and ordered for 
the substitution. The respondents have 
felt aggrieved of the decision and-have 
come up in revision. 

3. It was contended at the outset.’ 
that the revision petition is not main- 
tatnable because an appeal could be filed 
either under Order 43. Rule 1. Civil Pro- 
cedure’ Code or under Section 15 of the 
East Punjab Urban Rent Restriction Act. 
1958 (1949?) (hereinafter to be referred as 
the Act). The contention of the learned 
counsel for the petitioners is. that Order 
22, Rule 10. Civil Procedure Code could 
not be applied because the provisions of 
the Code are not wholly applicable to a 
proceeding under the Act. This has been 
‘controverted by the learned counsel for 
the respondents because. according. to 
him,.such principles of the Code which are 


20 H, P. [Prs. 3-8] 


based on natural justice and which are 
not contrary to the specific provisions of 
the Act could be imported and applied to 
a proceeding under the Act. As I have 
stated before, if the said provision of 
the Civil Procedure Code was applicable. 
an appeal could be filed under Order 43. 
Rule 1 of that Code. However. if the 
provision of the. Civil Procedure Code 
was not applicable. an appeal could be 
filed under Section 15 of the Act. This 
would be a short ir to dismiss the 
petition. 


4. It may. AE be considered 
proper to deal with the other contentions 
of the learned counsel for the petitioners. 
In 1965 Cur. LJ 214 (Puni). Payara Singh 


v. Mahant Gurmukh Dass, which is a. 


case under the Act. the inherent powers 
as contemplated under Section 151 Civil 
Procedure Code were considered to 
exist in favour of the Tribunal under 
the Act and an amendment of pleadings 
was permitted. 59 Pun LR 38 = (AIR 
1957 Puni 72) Manohar Lal v. Mohan Lal, 
is again a case where the inherent powers 


- to set aside an ex parte order were held 


to exist in favour of the Rent Controller. 
In (1957) 59 Pun LR 45. Mathra Das v. 
Om Parkash, it was laid down that the 
procedure before the Rent Controller is 
required ‘to be orderly and consistent 
with the rules of natural justice and so 
long as it does not contravene the posi- 
tive provisions of the law. the elementary 
and fundamental principles laid down in 
the Code of Civil. Procedure should be 
- observed although technical forms may 

be discarded. In my opinion. this would 
be a correct law on the subject. The pro- 
visions of the Civil Procedure Code being 
in consonance with the principles of 
natural justicé can very well be- made 
applicable to a proceeding before the 
Rent Controller subject to the condition 
that no contrary provisions exist in the 
Act itself. 


5. The learned counsel for the 
petitioners brought to his aid (1968) 70 
Pun LR (D) 174, M/s. Lachhman Dass 
Sain Ditta Mal v. Hanumant Dass Sud 
-In that case. Order 23, Rule I of the Code 
was not made applicable to a proceeding 
under the Act, because of a conflicting 
provision that existed in Section 14 of 
the Act. As such, the facts of that case 
are distinguishable. 


6. I have. therefore. no hesitation 
in holding that the learned Rent Con- 
troller has -rightly substituted a new 
trustee in place of the two old ones who 
have since resigned. He cannot be stated 
to have either failed to exercise a juris- 
diction vested in him, or to have exercised 
a jurisdiction not vested in him. Nor can 
it be stated that he acted in the exercise 
of his jurisdiction illegally or with 


Shiv Ditta v. Kidar Nath 


Dj- 


A.I. E 


material irregularity. The respondents 
will have to face their landlords:at any 
rate. Even if the present petition is 
asked to be rejected, the landlords would 
file another petition of ejectment and that 
would only prolong the proceeding. 


T: In the circumstances. I do noft 
find any grounds for admission in favour 
of the petition and hereby reject the 
same. 


& No order is made as tò costs. 
: Petition dismissed. 
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M. H. BEG. C. J. AND D. B. LAL, J. 


Shiv Ditta. Appellant v. Kidar Nath. 
Respondent. : 


Letters Patent Appeal No. 21 of 1968. 
23-6-1971 against Judgment and 
decree of Single J. of Delhi High Court 
(Himachal Bench) in S. A. No. 227 of mnt 
D/- 16-6-1969. 


(A) Evidence Act (1872), S. 115 — 


- No estoppel when truth is known — 


Where all the facts are within the know- 
ledge of both the parties there cannot be 
any question of estoppel operating against 
one of them as in that case any one of 
them cannot act on the faith of incorrect 
representation as ' required bv section. S. 
A. No. 227 of 1967 D/- 16-6-1969 (Delhi — 
H. P. Bench) Reversed. 
(Para 9) 
Thus where a widow sold the pro- 
perty of her husband after her remarriage 
before Hindu Succession Act (1965) came 
into force she cannot be said to have'act= 
ed on the incorrect représentation merely 
because a reversioner allowed the entry 
of her name to remain in the: revenue 
records when she was aware.. that she 
had forfeited her right because of re~ 
marriage. (Para 9) 


(B) Evidence Act (1872), S. 115 — 
Estoppel and waiver — There is no such 
thing as estoppel by waiver. Hence in 
absence of any specific plea of. waiver the 
Court cannot go into the question of 
waiver on the plea of estoppel. (Para 6) 


(C) Evidence Act (1872), S. 115 — 
Estoppel by record — Entries made in 
mutation proceedings even though are 
given statutory effect under the Sec- 
tion 44 of Punjab Land Revenue Act, 
those entries cannot operate as estoppel 
by record, which is applied to special 
statutory provisions, because presumption 
of correctness attached to those entries ig 
rebuttable and can be repelled by direct 
oral evidence. (Paras 10, 15) 
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Cases Referred: Chronological 


(1969) AIR 1969 All 342 (V 56) = 
1968 All LJ 144 (FB). Sita v. State 
of U. P. 5 
(1959) AIR 1959 SC 149 (V 46) = 
(1959) Supp (1) SCR 528. Bashe- 
_ shar Nath v. Commr. of Income 
Tax, Delhi and Rajasthan 2 
(1956) AIR 1956 Punj 230 (V 43) = 
58 Pun LR 461. Niamat Singh v. 


Paras 


Darbari Singh 17 
(1952) AIR 1952 Punj 52 (V 39) 
Fagiria v. Kalu Mal 10 


(1951) AIR 1951 Pat 274 (V 38) Badri 
Narain Singh v. Bageswari Prasad 17 
(1949) ATR 1949 Cal 390 (V 36) = 
ILR (1945) 1 Cal 638. Dawood T. 
Mohd. Bros. v. Queensland In- 
surance Co. Ltd. 19 
(1943) AIR 1943 Cal 544 (V 30) = 
47 Cal WN 733. Midnapur Za- 
mindari Co. Ltd. v. K. C. Singh 
Dudhuria 17 
(1936) AIR 1936 Lah 405 (V 23) = 
38 Pun LR 1097 Arur Singh v. 
Mt. Santi 8. 14 
(1935) AIR 1935 PC 79 (V 22) = 
62 Ind App 100, .Dawsons Bank 
Ltd. v. Nippon Menkwa Kabu- 


shihi Kaish , 
(1930) AIR 1930 PC 91 V 17) = 

57 Ind App 86. Wali Mohd. v. 

Mohd. Baksh 410 
(1926) AIR 1926 Lah 650 (1) (V 13). 

= 96 Ind Cas 915. Ram Sarup v. 

Ram Saran 8, 14 

S. Malhotra, for Appellant: A. C. 

Sood, for Respondent. 


M. H. BEG, C. J.:— This is a Letters 
Patent appeal against the judgment and 
decree of a learned Judge of the Delhi 
High Court (Himachal Bench) by which 
the learned Judge had allowed the second 
appeal of the respondents and reversed 
the concurring decrees of both Courts 
below. The  plaintiff-appellant had 
brought a suit for a declaration that’ he 
is owner in possession of certain land. 
which had been sold by Smt. Suhago 
defendant No. 1 to Kidar Nath defen- 
dant No. 2.:on 14th October, 1958, and 
for an injunction to prevent interference 
with the plaintiffs possession. The 
plaintiff assailed the validity of the sale 
on the ground that Smt. Suhago. the 
widow of Thakur Dass. had purported to 
sell her husband’s property, which she 
had forfeited when she remarried in 1930. 


2. A number of issues were fram- 
ed including an issue on the question 
whether the suit for a declaration and an 
injunction to protect possession was main~ 
tainable as the defendants were in posses- 
sion, and. therefore, without suing for 
possession, the plaintiffs suit must fail. 
Both the Courts below had concurrently 
found that the. plaintiff was in possession. 


a1 
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H. P. 21 
reversed by 


[Prs. 1-5] 
This finding had not been 


the learned single Judge. 


3. Another plea in defence was 
that the plaintiff was estopped from fil- 
ing the suit by his acts and conduct. 
Otherwise, the right of the plaintiff to 
sue as a reversioner seemed to be admit- 
ted. The defendant purchaser had also 
pleáded that the sale in his favour dated 
14th October. 1958. was protected as he 
was bona fide purchaser for value of the 
land in suit. 

4. It cannot be disputed now 
seriously that Smt. Suhago had forfeited 
her right to the property of her husband 
Thakur Dass before the Hindu Succession 
Act, 1956. as she bd remarried after 
the death of Thakur Dass. However. it 
was urged by learned counsel for the 
defendants-respondents that the custom 
of forfeiture on a widow’s remarriage is 
not proved. But, he cited cases relating 
to the widow’s remarriage with a brother 
of the deceased husband, and even these 
cases did not come from Kangra District 
where this case arose. Therefore, the 
finding that Smt. Suhago had forfeited 
her rights in the property of her late 
husband on her remarriage cannot be. 
disturbed now. In fact. this was the 
assumption on which the learned single 
Judge proceeded when he held that. al- 
though. there was a forfeiture. yet the 
plaintiff-appellant had waived his rights 
and was, therefore, estopped from assert- 
ing them. The main issue now was whe- 
ther the plaintiff-appellant was estopped 
from ‘asserting his rights due to any 
waiver as held by the learned single Judge. 


5. It is rather surprising that we 
find nothing in the judgment under ap- 
peal which could amount to setting aside 
the concurrent findings of fact given by 
both the Courts below that the plaintiff- 
appellant was in actual and exclusive 
possession of the land in dispute. In fact. 
unless this finding was there. the plain- 
tiffs suit would have failed on the ground 
that.the basis on which the plaintiff came 
to Court. that is to sav. that he was the 
owner in possession. was wanting in the 
case. We find a very categorical finding. 
on plaintiff's exclusive possession. given 
by the trial Court. The first 
Court had also held. very explicitly. that 
the Jamabandi entries. showing joint 
possession of the plaintiff with Smt. 
Suhago. had no effect inasmuch as the 
presumption of correctness of these en- 
tries had been sufficiently rebutted by 
other more reliable evidence on record. 
It: then went on to give the finding: — 


“That lower Court has rightly held 
that the plaintiff has been proved to be 
in exclusive possession of the suit land, 
and, therefore. the suit for declaration 
is. competent.” 


appellate ` 


22 H. P. [Prs. 5-10] 


It is difficult to see how a person who is 
in exclusive possession and enjoyment 
of the land he is cultivating could be 
said to have waived or relinauished his 
right in it. 

6. The learned single Judge had 
upheld the contention that there was a 
“waiver” of the plaintiffs right. because 
the plaintiff had acauiesced in and con- 
sented to entries in favour of Smt. Suhago 
at mutation proceedings. We. however. 
find no plea of any waiver in any written 
statement. No issue was. therefore. 
framed on any- such question in this case. 
An issue was. no doubt. framed on the 
defendants’ plea of an estoppel. We 
find that the questions of waiver and the 
estoppel were.dealt with by the learned 
Judge as though they were practically 
the same. The learned single Judge 
seemed to hold the view that there was 
an “estoppel by a waiver”. 

; The facts on which the learned 
Judge held that there was a waiver. so 
as to operate as an estoppel against the 
plaintiff-appellant. were: 

(1) After Smt. Suhago’s remarriage 
with Jondu on August 16. 1930. Shiv 
Ditta. plaintiff, and his brother had be- 
come entitled to enforce their rights on 
the ground of forfeiture of the life in- 
terest of Smt. Suhago in Thakur Das’s 
estate. but they took no steps: whatsoever 
to enforce such a right and allowed the 
name of Smt. Suhago to continue as owner 
of the land in revenue records. 

(2) When Nandu. the brother of Shiv 
Ditta and Thakur Das, died issueless, on 
January 4. 1944. Shiv Ditta allowed a 
mutation to take place (Exs. D-2 and D-4) 
of the’ estate of Nandu on February 13. 
1944. and November 18. 1944. in favour of 
himself and Smt. Suhago as joint owners 
and, on one of these occasions (Ex. D-2) 
the mutation was. actually sanctioned at 
the instance of Shiv Ditta. 

(3) Shiv Ditta plaintiff-appellant also 
consented to the mutations when the de- 
volution of rights of Sultaio. widow of 
Shyaman and uncle of Thakur Dass. had 
taken place after Sultaio had died issue- 
less on December 30. 1952. and mutation 
(Ex. P-3) was sanctioned on 25-10-1953. 
Here also the mutation was said to have 
taken place at the instance of Shiv Ditta. 


8. The learned Judge had observed 
that the effect of these consistently given 
assents of Shiv Ditta. at mutation pro- 
ceedings. was that the name of Smt. 
Suhago was shown as co-owner of the 
property of . her late husband Thakur 
Dass. As the plaintiff-appellant had. ac- 
cording to the learned Judge. failed to 
assert his rights of succession as a rever- 
sioner. when the forfeiture of the lifė- 
interest of Smt. Suhago took place. he 
was held to have been estopped from 
filing the suit under consideration. To 
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A.I. R. 
support this view the learned Judge had 


-relied on two cases of- the Lahore High 


Court: Ram Sarup v. Ram Saran AIR 
1926 Lah 650: and Arur Singh v. Mt. 
Santi, AIR 1936 Lah 405. 

In Ram Sarup’s case a Division Bench 
of the Lahore High court had observed 
as follows:— 

“Now, there is Bs doubt from the 
evidence that the plaintiffs were present. 
that they did make no objection to the 
gift and that they had every opportunity 
of objecting had they desired to do so. It 
is also quite clear that they knew what the 
nature of the proceedings and the muta- 
tion entry was. Under these circum- 
stances they are clearlv estonned.by the 
well-established rule of law and eauityv 
that a person is not entitled to do what 
is commonly known as blowing hot and 
cold. The maxim allegans contraria non 
est audiendus is incorporated in Sec- 
tion 115 of the Evidence Act. Upon the 
finding of the learned District Judge 
upon the question of consent. with which 
we are in entire agreement. we are of 
opinion that the plaintiffs are estopped 
from now contesting this alienation.” 


9. With due respect. we may 
observe. that, in this case. important ele- 
ments of the principles found in Sec- 
tion 115 of the Evidence Act appear to 
have been overlooked. There is no 
doubt that Section 115 incorporates an 
equitable doctrine which prevents a 
party from adoptnig two inconsistent 
Positions. Nevertheless. the basis upon 
which equity operates against the party 
which makes a representation is that the 
party relying on the estoppel has been 
misled into altering its position to its 
disadvantage due to the representation. 
The party to which a representation is 
made must have been induced to act on 
the belief that the representation was 
true. Where all the facts are within 
the knowledge of both partjes there is no 
question of one party acting on the faith 
of an incorrect representation. -In this 
case, we do not even know what repre- 
sentation the plaintif made to Smt. 
Suhago. Nor do we know under what 
bona fide but erroneous belief Smt. 
Suhago acted. She knew better than 
anyone else that she had been remarried. 
The evidence relating to what happened 
at these mutation proceedings and whv 
Shiv Ditta plaintiff-appellant consented to 
the entry of the name of Smt. Suhago 
is lacking. : 


10. It was urged that. in Puniab. 
mutation proceedings often take the 
place of regular transfers which are evi- 
denced by registered documents else- 
where, so that these proceedings have a 
special significance in Puniab. We how- 
ever. do not see how mutation proceed- 
ings could have the same evidentiary 


1972 
value as documents of transfer signed 
by transferors. In these proceedings. 
we generally find a report from the Pat- 
wari which is followed by an order in- 
corporating a declaration bv a partv. 
The resulting entries are given a statu- 
tory effect by Section 44 of the Puniab 
Land Revenue Act. In other words. the 
effect of these mutation proceedings is 
that entries are made to which arebut- 
table presumption of correctness attaches. 
The mutation order has not the effect of 
res judicata. Mutation proceedings do 
not certainly determine auestions of 
right and title. The presumption of 
correctness of entries can be repelled 
by direct oral evidence. It was held by 
the Courts below. in the instant case. 
that the presumption of correctness of 
the entries was rebutted by better evi- 
dence of the exclusive possession of the 
appellants. The finding that evidence in 
the case is sufficient to rebut a statutorv 
presumption is one of fact which this 
Court will not upset without anv error 
of law shewn in arriving at the finding 
(See Wali Mohd. v. Mohd. Baksh. AIR 
1930 PC 91; Faqiria v. Kalu Mal, AIR 
1952 Puni 52). 


11. Turning now to the distinc- 
tion between a waiver and an estoppel 
we may point out that the Privy Council 
had held, in Dawsons Bank. Ltd. v. 
Nippon Menkwa Kabushihi Kaish. AIR 
1935 PC 79: 

“The question of estoppel is govern- 
ed by Section 115. Evidence Act. which 
for the present purpose seems to their 
Lordships not to differ from the law in 
England in regard to estoppel in pais. 
Estoppel is not a cause of action. It 
may (if established) assist a plaintiff in 
enforcing a cause of action by prevent- 
ing a defendant from denying the ex- 
istence of some fact essential to establish 
the cause of action. or (to put it in an- 
other way) bv preventing a defendant 
from asserting the existence of some 
fact the existence of which would de- 
stroy the cause of action. It is a rule of 
evidence which comes into operation 
if; (a) a statement of the existence of a 
fact has been made by the defendant or 
an authorized agent of his to the plain- 
tiff or some one on his behalf: (b) with 
the intention that the plaintiff should 
act upon the faith of the statement: and 
(c) the plaintiff does act upon the faith 
of the statement. On the other hand. 
waiver is contractual. and. may constitute 
a ‘cause of action; it is an agreement to 
release or not to assert a right. Lf an 
agent. with authority to make such an 
agreement on behalf of his principal. 
agrees to waive his principal’s rights 
then (subject to any other question such 
as consideration) the principal will be 
bound, but he will be bound by contract 
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not by estoppel. There is no such thing 
as estoppel by waiver”. 


12. This well-established view has 
been reiterated by the Supreme Court 
in Basheshar Nath v. Commr. of Income- 
me Delhi and Rajasthan. AIR 1959 SC 
i 13. We, therefore. think that it 
is essential to bear in mind the difference 

tween a waiver and an estoppel. In 
the instant case. only an estoppel was 
pleaded. But. an essential element of 
an estoppel was wanting when it was 
not shown how the defendant Smt. 
Suhago acted on the strength of a re- 
presentation so as to be induced by. 
Shiv Ditta appellant to alter her posi- 
tion in any way. in fact, if the plaintiff- 
appellant had continued in possession 
of the property of Thakar Das. it was 
not necessary for him to enforce any 
rights which accrued by the forfeiture of 
the rights of Smt. Suhago. It is not un- 
usual for entries to be made in favour of 
a widow to afford some sentimental satis- 
faction only to her.. It was open to Smt. 
Suhago to have shown how any transfer 
of rights had taken place in her favour . 
despite the forfeiture of her rights be- 
fore the Hindu Succession Act. 1956. 
But. we are unable to find anything tö 
show that. It may be observed: ‘here that 
all the mutation pröceédings relied upon 
by the learnéd single Judge did not re- 
late to the property left by Thakur Das. 
Only in one of these mutation proceed- 
ings was succession to the property left 
y Thakur Das involved: In the case 
before us, we are only concerned with 


Tights in the property left by Thakur 
Das. deceased. 
14. The decision in Arur Singh’s 


ease, AIR 1936 Lah 405 (supra). relied 
upon by the learned single Judge. also 
appears to us. with great respect. to be 
open to the same objection as the judg- 
ment in Ram Sarup’s case, AIR 1926 Lah 
650 (1) (supra). 


15. What is known as an “estoppel 
by record” in English law is substantially 
covered. under our law. by the doctrine 
of res judicata, although. as was pointed 
out by one of us (Beg. C. J.). in Sita v. 
State. AIR 1969 All 342 at p. 351 (FB), 
an “estoppel by record” may. sometimes, 
stand for a wider principle than res 
judicata. The effect of that principle is, 
as found stated in “American Jurispru- - 
dence” (2nd Ed. Vol. 28. p. 600) and in 
“Corpus Juris Secundum” (Vol. 31. p. 193) 
isa “preclusion to deny the truth of 
matters set forth in a record . whether 
Judicial or legislative’. But. that prin- 
ciple is, in this country. sometimes appli- 
ed by special statutory provisions. In the 
case before us. the statutory provisions 
only give the effect of entries made in 


4 «LP. 


revenue records as a result of mutation 
proceedings. That effect is confined to 
raising a rebuttable statutory presum- 
ption of their correctness. To go further 
than that and to uphold an estoppel. evi- 
dence has to be led to show what took 
place, at a mutation proceeding or else- 
where. so as to operate as an estoppel 
within the scope of Section 115 of the 
Evidence Act. As already stated. we have 
not been shown evidence in this case to 
establish such an estoppel. 


16. It may be added here that 
the elements of the species of estoopel. 
contemplated by Section 41. Transfer of 
Property Act. which protects a bona 
fide purchaser for value were also want- 
ing. The plea was set up bv the pur- 
chaser. Kidar Nath, but-neither an is- 
sue was framed on it. nor any argument 
advanced. at any-stage. to show how it 
it could succeed. l 

17. Learned. Counsel for the 
plaintiff-appellant has relied upon Naimat 
Singh v. Darbari Singh. AJR 1956 Puni 
230 where it was held that mere partici- 
pation in the kind of mutation proceed- 
ings relied upon by the defendants-res- 
pondents. did not amount either to a re- 
Unquishment or to an estoppel. ` In 
Badri Narain Singh v. Bageshwari Prasad 
Dubey. AIR 1951 Pat 274 also it was held 
that a mere recital in a mutation order 
did not create any estoppel. In Midnapur 
Zamindari Co. v. K. C. Singh, AIR 1943 
Cal 544 and in Dawood T. Mohd. Bros. v. 
Queensland Insurance Co.. AIR 1949 Cal 
390 it was held that mere omission to 
claim or enforce a right for sometime 
does not amount to a waiver. With due 
respect, we concur with the views taken 

in these authorities. cited by the learned 
ane for the plaintiff-appellant. and we 
prefer them to the views expressed in 
the two cases relied upon by the learned 
single Judge. 

18. The result is that we allow 
this appeal and set aside the judgment 
and decree of the learned Single Judge 
and restore that of the lower appellate 
Court. The plaintiff-appellant is entitled 
to his costs throughout. 

Appeal allowed. 


AIR 1972 HIMACHAL PRADESH 24 - 
(V 59 C 9) 
D. B. LAL, J. 
Dhian Singh and another. Petitioner 
vy. Collector. Respondent. 
C. M. P. No. 25 of 1970, D/- beg 
1971. 
(A) Constitution of India, Article 227 
— Extent of High Courts power of 
Superintendence — Where it is not shown 
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A.I. R 


that the findings recorded are based on 
no material or are otherwise perverse or 
that the authority concerned has exceed- 
ed his jurisdiction the High Court will 
not interfere under Article 227 — AIR 
1952 AH .788 and AIR 1955 Al 673 and 
AIR 1963 SC 1895 and AIR 1969 Bom 310 
Rei. on. (Paras 7, 8) 


(B) Constitution of India, Article 227 

— Alternative remedy — Where alterna- 

tive remedies are available the power 

under Article 227 cannot be exercised — 

AIR 1962 Punj 441, Rel. on. (Para 9) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 Bom 310 (V 56) = 
70 Bom LR 548, Union of -India v. 
Authority under the Minimum 
Wages Act 1948, for Neral Area 
and Civil Judge Junior Division 


Karjat 

(1963) AIR 1963 SC 1895 (V 50) = 
(1963) Supp 2 SCR 570. Nibaran 
Chandra v. Mahendra Nath 

(1962) AIR 1962 Puni 441 (V 49). 
Bhola Hardial v. Kurra Ram 

(1955) AIR 1955 All 673 (V 42) = 

- 1955 All LJ 624, State of Uttar 
Pradesh v. Abdul Aziz 

(1952) AIR 1952 All 788 (V 39) = 
1952 Cr. LJ 1282. Jodhey v. 
State 7 


_ H. S. Thakur. for Petitioner: P. N. 
Nag. for Respondent. 


ORDER :— This is a petition under 
Article 227 of the Constitution of India 
whereby an order of the Collector. 
Mahasu has been challenged. which is 
to the effect that the disputed land com- 
prised in Khasra No. 397-min. measur- 
ing 7 biswas. situate in mauza Tharola. 
Pargana Chohar. Sub-Tehsil Kotkhai 
should be sold by auction. The brief facts 
leading to the petition may now be stated. 


2. It is contended that one Gopu 
was in cultivatory possession of the dis- 
puted land and the petitioners Dhian ~ 
Singh and Amar Singh are his brothers 
entitled to succeed him. Upon the death 
of Gopu. certain persons of the village 
who were interested in his land. made 
complaints to the Collector that the peti- 
tloners were trying to usurp possession 
over the land and the said Collector, who 
is Revenue Officer presumably under 
Section 163 of the Himachal Pradesh Land 
Revenue Act, 1953 (hereinafter* to be 
referred as the Act). considered that the 
land has been encroached upon by the 
petitioners and as such they should be 
ejected therefrom and the land be sold 
by public auction. According to the 
petitioners, this order of the Collecor is 
without jurisdiction. The petitioners being - 
real brothers of the deceased Gopu. were 
entitled to succeed and remain in posses- 
sion over the land. It was. therefore 
prayed that the High Court which has 
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superintendence over ‘all subordinate 
Courts and Tribunals. should under- Arti- 
cle 227 interfere and quash the order of 
the Collector which is impugned by this 
petition. 


3. In his counter-affidavit, the 
Collector contended that the petitioners 
had unlawfully occupied the disputed 
land and even started constructing a 
house over it. The auestion regarding 
succession was disputed. The petitioners 
did not obtain a relief from proper Court 
as to their title in the land. Therefore. 
the Collector proceeded under Section 163 
of the Act.: The petitioners having en- 
croached upon the land could be ejected 
and since Gopu had died without leaving 
any heir. the land could be put to auc- 
tion by the Government. 


4. Before adverting to the points 
_ of controversy between the parties. it is 
proper to set out the relevant provisions 
of law which may be applicable to the 
facts and circumstances of the case. A 
perusal of Section 163 of-the Act will 
show that anv land belonging to the 
Government. if encroached upon by a 
person. can be got evicted from him and 
a kind of summary ‘procedure is pres- 
cribed for it. Clause (2) of Section 163 
of the Act is relevant. which is reproduc- 
ed below :— 


“(2). The proceeding of. the Re- 
venue Officer under sub-clause (I) shall 
be subject to any decree or order which 
may be subsequently passed by any 
Court of competent jurisdiction.” 


5. It is thus abundantly clear that 
the party aggrieved can file proceeding 
in a Court of competent jurisdiction and 
establish his title. The order of the 
Revenue Officer shall be subiect to the de- 
cision of such competent Court. There are 
other provisions in the Act for appeals. 
review and revisions wherein the order 
of the Revenue Officer can be set aside. 
Section 14 of the Act deals with appeals: 
while .Sections 16 and 17 deal with the 
review and revisions. It would be per- 


tinent to see that in this case the petl-. 


tioners have not resorted to these pro- 
visions of appeals. review or revision. 


6. It has been admitted on both 
sides that Gopu was in cultivatory posses- 
sion of this land and that he had died. 
It was stated at the Bar. that several com- 
plaints were received by the Collector that 
the petitioners were trying to encroach up- 
on the land and that the petitioners had 
even started constructing a house. The Re- 
venue Officer made enauiries at the spot. 
They recorded the statements of witnesses 
and it was found that the petitioners could 
not be the heirs of Gopu. In these cir- 
cumstances, the Collector proceeded under 
Section 163 of the Act and evicted the 
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petitioners and wanted to dispose of the 
land by auction. In his return. the Col- 
lector has already stated that the aques- 
tion of succession of the petitioners is a 
disputed one. It is also admitted on be- 
half of the petitioners that they did not 
resort to the filing of appeal. review or 
revision which they could very well do 
in vindication of their right 

7. The superintendence of High 
Court under Article 227 is, no doubt. 
both administrative and judicial. However 
it cannot be stated ‘in the instant case. 
that the Collector had no jurisdiction to 
ask for the ejectment of the petitioners. 
He derived his jurisdiction under Sec- 
tion 163 of the Act. It is. therefore. 
evident that he acted very much within 
the domain of his powers. It is also 
clear that some enauiry was held and 
some evidence was recorded. According 
to the petitioners. such evidence may be 
insufficient, or anyone or any other Iri- 
bunal may have asked for some more 
evidence before initiating action under 
Section 163 of the Act. But it cannot ` be 
stated that there was no evidence what- 
soever on which an inference could be 
drawn that the petitioners were neither 
the heirs nor entitled otherwise to re- 
Main in possession. The High Court 
under Article 227 does not relegate it- 
self to a Court of appeal andctherefore a 
minute scrutiny of evidence is not re- 
quired to be resorted to, nor would it 
interfere with the discretionary order of 
the Court. In AIR 1952 All 788 (Jodhey 
v. State). the following observation was 
made with reference to Article 227: 


“The High Court may also be moved 

to act under it when there has been a 
flagrant abuse of the elementary principles 
of justice or a manifest error of law 
Patent on the face of the-record or an 
outrageous ‘miscarriage of justice. But 
the High Court will not be justified in 
converting itself into a Court of appeal 
and subverting findings of fact bv a 
minute scrutiny of evidence or interfer- 
ing with the discretionary orders of Court. 
Further, this power should not be ex- 
ercised. if there is some other remedy 
open to a party. Above all. this is a 
power possessed by the Court and is to 
be exercised at its discretion and cannot 
be claimed as a matter oferight by any 
party.” 
Similarly. the following observation 
made in AIR 1955 All 673 (State of Uttar 
Pradesh v. Abdul Aziz) may also be 
considered in this connection:— 

“The Courts powers of superin- 
tendence are exercised primarily through 
Section 115 of the Code of Civil Pro- 
cedure and Article 226 of the Constitu- 
tion, and Article 227 confers upon it 
supplementary power not differing sub- 
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stantially in content but exercisable in 
cases to which those provisions are not 
appropriate. 


It is not the duty of the High Court 
in the exercise of its powers of superinten- 
dence to correct mere errors of fact or 
law unless the latter are apparent on the 
face of. the record and there is no adequate 
-alternative remedy. Nor should it so 
exercise its power of superintendence as 
to effect an alteration in the judicial 
system the maintenance of which it 
should be.its object to uphold”. 


8. In AIR 1983 SC 1895 (Nibaran 
Chandra v. Mahendra Nath). a -similar 
view was taken when it was observed 
that under Article 227 the powers to be 
exercised are not appellate in naturé for 
correcting errors in the decisions of sub- 
ordinate Courts or Tribunals. It is 
merely a power of superintendence to be 
used to keep them within the bounds of 
their authority. If the findings recorded 
were based on-no material. or were other- 
wise perverse, or the Revenue Officer in 
this. case could be stated to have out- 
stepped the limits of his iurisdiction. the 
High Court could exercise its power under 
Article 227. Such is not the situation in 
the present case and hence no interference 
is called for. It is a disputed auestion 
of fact. as *to whether the petitioners are 
the heirs of Gopu and question can- 
not be decided in a proceeding under 
Article 227. This is also emphasised in 
AIR 1969 Bom: 310 (Union of India v. Au- 
thority under the Minimum Wages Act, 
1948 for Neral Area and Civil Judge 
Junior Division Karjat). It is. therefore, 
abundantly clear that Article 227 is not 
attracted and the extraordinary remedy 
is not sustainable. 


As stated before. the petitioners 
could have filed appeal. review or revl- 
sion under the Act. Section: 163 of the 
Act is itself subject to a decision’ of title 
by a Court of competent jurisdiction. The 
petitioners never availed of these remedies. 
They can even file a civil suit for decla- 
ration of their title. Where alternative 
remedies are available. Article 227 will 
not help the petitioner. In AIR 1962 Puni 
441 (Bhola Hardial v. Kurra Ram). it 
was held that Article 227 would not ap- 
ply where redress could be granted by 
filing a revision. 


10. In this view of the matter, 
the petition is obviously without any 
force and must be rejected. 


11. The petition is dismissed. How- . 
ever, no order is made as to costs. 
Petition dismissed. 


- Durga Dass v. Union of India 


A.L R. 


AIR 1972 HIMACHAL PRADESH 26 
(V 59 C 10) 
CHET RAM THAKUR, J. 

‘Durga Dass Sud and another. Peti- 
tioners v. Union of India and others. Res- 
pondents. 

Civil Writ Petn. No. 10 of 1970. ‘DH 
28-6-1971. 

(A) Constitution of India, Art. 13 (3) 
— ‘Law in force’ — Bengal Army Regula- 
tions, Governor Generals Order No. 179 
D/- 12-9-1836 was purely an executive 
order without any statutory sanction be- 
hind it. It was not an existing law and . 
therefore the action of the Military Estate 
Officer in resuming the possession of the 
land and the building of the petitioner 
was wholly illegal and had no. sanction 
of any statutory law — (X-Ref:— Arts. 31 
{1), 226, 366 (10) and 372) —(X Ref :— 
Bengal Army Regulation Governor | 


` General’s Order No. 179 D/- 12-9-1836) 


(Case law referred). (Paras 14, 20) 


Under the Army ` Regulations. anv 
land in the Cantonment under the struc- 
tures had vested in the cantonment 
or the Government. and the structures 
remained the ownership of the person who 
had constructed the same. The site under 
the land. therefore. was in a way given 
in grant to the person who had con- 
structed the structure thereon and 
the Government had reserved to 
itself the right to resume the grant ` at 
any time. These Regulations have been 
superseded or repealed bv the Canton- 
ments (House Accommodation) Act (11 of 
1902) which in its turn was repealed 
the Act of 1923 and thereafter the Canton- 
ment Act of 1924 has also come into 
existence and it provides for acauisition 
of immovable property. Therefore. the 
order is not an existing law nor has it 


the force of law. (Paras 1. 14) 
(B) Civil P. C. (1908), S. 11 — Res 
judicata — ‘Finally decided? -— Where 


the decision in previous suit is not on 
merits but on the ground that the notice 
given was invalid it cannot operate ` as 
res judicata. (Para 3) 


Cases Referred: Chronological Paras 


(1964) AIR 1964 SC 1043 (V 51) = 
(1964) 6 SCR 461. State of Sa 
v. Vora Fiddali Badruddin Mi 
barwala 11 

(1958) R. F. A. No. 12-P of 1954 
D/- 28-8-1958 (Puni) 2 

(1939) AIR 1939 FC 58 (V 26) = 
1939 FCR 124, United Provinces 
v. Governor-General-in-Council 

(1924) ATR 1924 All 415 (V 11l).= 
22 All LJ 354. Raghubar Dayal 
v. Secretary of State 
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S. Malhotra, for Petitioners: R. K. 
en and A. S. Bhatnagar. for Respon- 
ents. : 


ORDER:— This is a petition under 
Articles 226 and 227 of the Constitution of 
India filed by Durga Dass and another. 
There is a house property known as 
“Handley Cross Estate” (Survey No. 114) 
situate in Kasauli Cantonment. This pro- 
perty was originally known as “Dovedell” 
estate No. U 21 and it was purchased by 
the predecessors-in-interest of the peti- 
tioners on 18th July. 1919 for a sum of 
Rs. 14,000/- vide a sale deed (Annexure A). 
The present value of the house is stated 


' to be not less than. Rs. 75.000/- and the 


rental value of the same is Rs. 4.422/- per- 
annum. Under the Army regulations. any 
land in the Cantonment under the 
structures had vested in the cantonment 
or the Government and the structures re- 
mained in the ownership of the person 
who had constructed the same. The site 
under the land. therefore. was in a way 
given in grant to the person who had con- 
structed the structure thereon and the 
Government had reserved to itself the 
right to resume the grant at any time. — 


2. It is stated that in 1949. the 
Military Estate Officer. Delhi Circle, 
Delhi Cantonment, issued a notice dated 
30th April 1949. to the petitioners stating 
that the Government ‘had decided to re- 
sume possession of the land under the 
said property. The petitioners were re- 
quired to quit and deliver possession of 
the property on Ist June 1949 and offered 
a sum of Rs. 6,000/- on account of the 
cost of the authorized structures stand- 
ing on the said land. The said order 
purported to have been issued under the 
Bengal Army Regulations. Governor Ge- 
neral’s Order No. 179. dated 12th Septem- 
ber. 1836 and subsequent orders. This 
action of the authorities was challenged 
by the petitioners by filing a suit in the 
Court of the District Judge. Fagehgarh 
Sahib at Bassi (Pensu). The suit was 
contested by respondent No. 1 but the 
trial Court vide its judgment. dated 30th 


’ November 1953. came to the conclusion 


that the action of respondent No. 1 was 
wholly illegal. Though the plaintiffs in 
that suit contended that a sum of Rupees 
50.000/- was payable to them as com- 
pensation but no final decision was 
given since the Court came to the con- 
clusion that the notice served on the plain- 
tiffs was defective. The decision as to 
quantum of compensation was challenged 
in the High Court of Punjab by the pre- 
sent petitioners and the Division Bench, 
vide its Judgment. D/- 28-8-1958. in RFA 
No. 12-p of 1954. (Puni) came to the con- 
clusion that it was unnecessary to record 
any finding on the quantum of compen- 
sation. After the said litigation between 
the parties wherein it was held that the 
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resumption was not proper. the petitioners 
continued to be the owners of the suit 
property known as “Handley Cross Estate” 
and were entitled to continue to receive 
the sum of Rs. 1.881/4/- per annum as 
rent for the use and occupation of the 
property. 

3. On 6th November 1969. a notice 
(Annexure E) was issued in the names 
of the petitioners and their deceased 
father, late Shri Jagadhar Mull. It was 
mentioned therein that the land compris- 
ing the site of the property known as 
“Handley Cross- Estate” measuring 0.97 
acre belongs to the Government of 
India and is held by the addressees on 
the ‘old grant’ terms (Governor General’s 
Order No. 179, dated the 12th September 
1836) under which the Government is 
entitled to resume the said land. The 
petitioners were required to deliver pos- 
session on 22nd December 1969 at 11.00 
hours to respondent No. 2 or respondent 
No. 3 as agents of respondent No. 1. It was 
further stated that in case the addressees 
of the notice failed to do so. all their 
rights. of easements and interests in the 
said land and buildings thereon shall cease 
from that date and respondent No. 1 will 
resume possession of the said property 
under all powers enabling them to resume 
Possession. 

4. By this writ petition the peti- 
tioners have challenged the action of the 
respondents in exercise of powers of the 
Governor General’s Order No. 179. dated 
the 12th September 1836. It is contended 
that the order has. become a dead-letter 
having no statutory force at any time. 
The land and the property of the Canton- 
ment after the Cantonments Act 1924, 
could only be dealt with in accordance 
with the provisions of the said Act It 
had further been contended that the 
action of the respondents was hit by the 
provisions of Article 31 (1) of the Consti- 
tution of India. The Governor General’s, 
Order No. 179. dated the 12th September 
1836, has no statutory force after the 
commencement of the Cantonments Act. 
The action of the respondents. therefore. 
was unconstitutional. Further that if the 
order may be held to have a statutory 
force then on receipt of a replv to the 
notice it was incumbent upon the respon- 
dents to constitute the arbitration com- 
mittee to determine the market value of 
the building standing on the same land. 
Even this was not done. Hence the action 
of the respondents could not be sustained. 
At any rate, the Governor General’s 
Order No. 179. of 1836 was hit bv the 
provisions of Article 31 (2) of the Con- 
stitution of India inasmuch as it neither 
fixes the amount of compensation nor 
specifies the principles-on which and the 
manner in which the compensation is to 
be determined. Further the order was 
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bad inasmuch as it provides for resump- 
tion and acauisition of the property with- 
out there being a public purpose. 


5. An application for amendment 
of the writ petition was also filed so as 
to implead the Central Research Institute. 
Kasauli as a respondent and the same was 
allowed and the Central Research In- 
stitute was also made a party. 


6. Respondents Nos. 1 and 2 filed 
their separate return and the res- 
pondent No. 4 filed a separate return. 
whereas respondent No. 3 who is the 
Executive Officer. Kasauli Cantonment 
did not file any reply. 


T. It is admitted by respondents 
Nos. 1 and 2 that after 1958 till 1969 
the petitioners continued to enjoy the 
.usufruct of the property. The Government 
or for the matter of that, respondents 1 
and 2 had served the petitioners with a 
notice for resumption of the grant and 
to make delivery of the possession within 
a month but thereafter litigation started 
and the petitioners succeeded fnally 
from the High Court in 1958 and the 
Government thereafter did not take any 
action for another 11 vears. It was only 
on the 6th of November, 1969 that the 
Government again renewed its demand 
for resumption. vide a notice (Annexure 
E). The petitioners were required to 
deliver possession on 22nd December 
1969 at 11.00 hours and it was stated 
therein that the Government was pre- 
‘pared to pay and so offered a sum of 
Rupees 20,000/- as the value of the autho- 
rised structures standing on the said 
land. The Government actually took 
possession on 22nd December 1969. So 
the short question that falls for deter- 
mination in this writ petition is. whether 
the action of the respondents in exercise 
of the powers under the Governor 
General’s Order No. 179 of 1836. wherein 
it was mentioned that the Government 
had decided to resume possession of the 
said land and of the building now stand- 
ing thereon is valid. 


$. Annexure ‘F’ is the copy of 
the Govèėrnor Generals Order No. 179. 
dated the 12th September 1836. and it re- 
lates to the occupation of the land and 
disposal of the premises or buildings 
Pres. G. G. 25th June 1801. G. O. G. G.. 
28th September 1807. G. O. G. G. 5th 
June, 1813. Para 6 of this order pro- 
vides for occupancy and it savs that no 
ground will be granted except on the 
following conditions which are to be sub- 
scribed by every grantee as well as by 
those to whom this grant may sub- 
sequently be transferred: 


ist:— The Government to retain the 
power of resumption at any time 
on giving one month’s notice and 
paying the value of such buildings. 


“oO 
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as may have’ been authorised to 
be erected. 

2nd. —The ground. being in every case 
the property of Government. can- 
not be sold by the grantee: but 
houses or other property thereon 
. situated may be transferred by 
one military or medical officer to 
another without restriction. ex~ 
cept in the case of reliefs. when. 
if required. the terms of sale or 
transfer are to be adiusted by a 

committee of Arbitration. 
Para 7 of this order provides for houses 
claimable for purchase or hire at option. 


of owner only. The submission made by . 


the petitioner’s counsel is that this order 
of the Governor General in Council has 
not the force of law and in order to 
emphasise as to what is an existing law 
and which law has been saved under 
Article 372 of the Constitution of India. 
he has invited my attention to Arti- 
cles 13 (3) (a) (b). 366 (10) and 372. 
According to his submission this order 
can by no stretch of imagination be said 
to be an existing law or having the force 
of law so as to authorise the resnondents 
to resume the grant and take possession 
of the houses and that the action is hit 
by Article 31 (1) and (2) of the Constitu- 
tion of India. 


9. The learned counsel for the res- 
pondents contends that the order is an 
existing law and has got the force of law 
and that the respondents are prepared to 
increase the quantum of compensation 
provided the petitioners approach them. 
As for respondent No. 4. he has contend- 
ed that the petition is belated. Further 
that there are controversial auestions 
of fact involved which required detailed 
enquiry and the petitioners could not avail ` 
of this extraordinary remedy and their re- 
medy is by way of suit. Further that the 
present petition is hit by the principles 
of res judicata. The matter was agitated 
before the Subordinate Judge. Bassi 
and ultimately decided by. the High 

ourt. 


10. Article 13 of the Constitu- ' 
tion says that “all laws in force in the 
territory of India immediately before the 
commencement of this Constitution. in so 
far as they are inconsistent with the pro- 
visions of this Part. shall. to the extent 
of such inconsistency. be void. Accord- 
ing to Art. 13 (3) (a) “‘law’ includes any 
Ordinance. Order. bye-law, Rule, Regula~ 
tion, notification. custom or usage having 
in the territory of India the force of 
law” and Article 13 (3) (b) says that 
“laws in force’ include laws passed or 
made by Legislature or other competent 
authoritv in the territory of India before 
the commencement of this Constitution 
and not previously repealed. notwithstand- 
ing that any such law or any part there+ 
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of may not be then in operation either at 
all or in particular areas.” Article 366 (10) 
law means any law. 
Order. bye-law, Rule or 
regulation passed or made before the 
commencement of this Constitution bv 
any Legislature. authority or person 
having power to make such a law. Ordi- 
nance, Order, bye-law. Rule or Regula- 
tion”, and Article 372 speaks about the 
continuance in force of existing laws 
and their adaptation. Hence it is obvi- 
ous from the reading of these articles 
that law includes any Ordinance. Order. 
bye-law. Rule. Regulation. Notification. 
custom or usage having in the territory 
of India the force of law and that law 
must be made by a legislature or other 
competent authority and was not repeal- 
ed before the commencement of the Con- 
stitution and was saved by Article 372 
80 as to be a valid law. ' 


ii. Thus the laws in force are not 
merely enactments of Legislature but also 
any regulation or order, rule or bye-law 
passed by a competent authority by 
virtue of statutory powers as is apparent 
from AIR 1964 SC 1043 (State of Guiarat 
v. Vora Fiddali Badruddin Mithibarwala). 
According to this iudgment. cited above. 
the administrative orders which are not 
traceable to any law made by the Legis- 
lature but derive their force from 


executive authority and are made either. 


for the convenience of the administration 
or for the benefit of individuals. though 
the power to make laws as well as these 
orders was vested in the same authority. 
it cannot be said to be included in the 
definition of existing laws and what 
survives the Constitution and is continu- 
ed by Article 372 are those laws which 
could trace their origin to the exercise 
of legislative power. 


12. The order making the grant 
and making provision for resumption of 
the grant and the acquisition of the struc- 
ture thereon is based on the various 
orders passed from time to time bv the 
Governor-General. The earliest order is 
of 25th June 1801.. Then it is succeed- 
ed by another order of 28th September 
1807. then by an order. dated 5th June 
1813 and then by the last order. under 


which the power is sought to be exercis- . 


ed for resumption of the grant and the 
acquisition of the house property. There 
is nothing in this order to show if these 
orders were made by the Governor 
General-in-council in exercise of some 
legislative powers granted to him under 
some statute. The orders appear purely 
administrative or executive orders. How- 
ever, it is a fact. that these orders were 
made by the Governor General-in-coun- 
ell, who at that-time was the represen- 
tative of the King Emperor of India. 


Durga Dass v. Union of India (C. R. Thakur J.) 


[Prs. 10-12] H. P. 29 


The regulations issued from time to time 
were published under the caption. 
‘Bengal Regulation’. These regulations in 
fact wereʻissued for making provision of 
necessary accommodation for Military 
Officers near the place. of their. duties. 
These regulations contemplated that 
Civilian inhabitants. will be confined to 
Bazar areas. and that bungalows will be 
built by Military Officers themselves. who 
could not transfer them without sanc- 
tion. it seems that these regulations were 


-never strictly or even partially enforced. 


Even the most important rule of regis- 
tering everv grant of land. was waived. 
The fact was that for the provision of 
peace-time amenities in. the cantonments, 
capital was required which could not be 
attracted without adequate concessions. 
The result of these concessions was. that 
civilians built large number of bungalows 


-in cantonments and spread their business 


all over. By 1884. some difficulty was 
experienced by Military Officers in 
obtaining houses near the barracks occupi- 
ed by the regiments to which they be« 
longed. or other places of duty. or even 
within the limits of the Cantonments. 
The Government appdinted a Committee ` 
consisting of the Secretaries of the Legis~ 
lative. Military and Home Department to 
consider this problem and their delibera- 
tions culminated in the production of 
Bill No. 17 of 1888. The bill was intro- 
duced in the Council of the Governor- 
General of India on 12th October 1888 
and its Chapter V was headed “Immovex 
able Property in Cantonments”. Buf 
subsequently due to some opposition 
this Chapter was omitted and in 1898, 
Government introduced the Cantonments 
(House-Accommodation) Bill. which was 
passed in 1902 (Act 11 of 1902). In the 
course of discussion the Hon’ble. Mr. 
Pugh said:- 


“I think the Bill will put the house- 
owners in Cantonment in a better posi~ 
tion than they are in at present. It will 
take away a great deal of that uncertain- 
ty which at present besets them. they 
will have a bill showing clearlv the posi- 
tion in which they stand instead of being 
liable to have Military Regulations made 
with respect to them at intervals perfect- 
ly uncertain. and Military Regulation 
the scope and result of which also they 
cannot foresee”. 

It was also observed by His Excellency 
i Viceroy as the President of the Coun~ 


“It was a subject that raised many 
thorny and difficult questions respecting 
the rights or the assumed rights of in= 
dividuals and we all know how readily 
when a question of property is concern- 
ed the bristles of the Englishman. and I 
think I may say the Indian too. who 
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has perhaps learned a good deal from him. 
are apt to raise”. 

In the light of the above 
earlier history. the Cantonmerits (House- 
Accommodation) Act 1902 was enacted. 
which superseded the old Rules. Regula- 
tions and Orders as laid down from 
time to time. The preamble to the Act 
reads as follows: 

. “Whereas various conditions. rules. 
regulations and orders have from time 
to time been laid down by or by the 
authority of. the Government. in regard 
to the grant of land and the occupation 
of land and houses in cantonments with 
the obiect of securing amongst other 
things. that houses built on such land 
should be made available when reauired 
for the accommodation of Military Off- 
cers. 

And Whereas. notwithstanding the 
said conditions. rules. regulations and 
orders. difficulties have freauently been 
experienced in obtaining house-accom- 
modation in cantonments for Military 
Officers and it is expedient to make 
better provision for that purpose: 

It is hereby enacted as follows: 

“This Act remained in ferce till it 
was repealed by the Cantonments (House~ 
Accommodation) Act, 1923.” 


14. Thus from the aforesaid 
history as has been taken out from the 
book of the Cantonment Laws in India 
by Kidar Nath. M. A.. 1937 Edition. the 
Military Regulations have been supersed- 
ed or repealed by the Act. 1902 and 
which was also subsequently repealed 

the Cantonments (House-Accommoda- 
‘Ition) Act. 1923. Hence this regulation 
under which power is sought to. be ex- 
ercised in resuming the grant and tak- 
ing possession of the house is not an ex- 
isting law or law which has the statu- 
tory force as it had quite a long time 
back been superseded and repealed and 
enacted by the Legislature and thereafter 
the Cantenment Act. 1924 also has come 
into existence and there is also a provi- 
sion for the acquisition of the immovable 
property in that Act. and. therefore. in 
the face of these enactments. this regula- 
tion which was. however. enacted by the 
competent authority cannot now be said 
to have the force of law and it ceased 
to be law as long back as 1902 and pro- 
vision now exists in the Cantonment Act. 
1924 for acauisition of the property. Be- 
sides them ‘ there are Cantonment Pro- 
perty Rules. 1925. as also Cantonment 
Administration Rules. 1927. which also 
deal with the acauisition ete. of the 
property within the Cantonment area. 
Therefore, this law is not an existing 
law. 

In Raghubar Dayal v. Secretary of 
State. AIR 1924 All 415 the auestion 
about the validity of the Army Regula- 


. plaintiff in the present case. 
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tions also came up for consideration be- 
fore their Lordships of the Allahabad 
High Court, in which it was held that 
the Bombay Regulations in auestion were 
statutory enactments made under the 
Powers reserved to the Governor in 
Council prior to the introduction of the 
Government of India Act: 1833. The 
Army Regulations with which they were 
concerned could - not so far as they 
could ascertain be traced to any statutory 
origin. The various rules and orders to 
which the collective name of “Army 
Regulations, India”. was subsequently 
given were all collated and set out in an 
appendix to the Cantonments (House- 
Accommodation) Bill which was intro- 
duced in the Council of the Governor- 
General in India for the purpose of’ 
making Laws and Regulations of the 4th 
November. 1898. The appendix is to be 
found in the Gazette of India of the 5th > 
November 1898 at pages 366 et sea. 

15. | These orders which were is- 
sued from time to time between the 
years 1789 and 1887 are all set out here 
and are described in various wavs. e.g. 
General orders. Extracts from proceed- 
ings of the Governor General-in-Council. 
General Orders bv the Commander-in- 
Chief. Resolutions of the Military Board 
etc. They cannot in our opinion be 
treated as rules having the force of law: 
they appear rather to be departmental 
Tules issued with a view to the regula- 
tion of administrative business in the 

N t. 


The particular rules which 
we have to consider in this case. i. e.. the 
rules regulating the occupation of land 
and the disposal of premises and build- 
ings were first promulgated by a General 
Order of the Governor-General in Coun- 
cil. No. 179, dated the 12th September 
1836. and these rules were re-published 
from time to time with amendments and 
variations till they assumed their present 
shape in Army Regulations, India 1887, 
Section 17 (see page 394 of the Gazette of 
an Part V of the 5th November 


16. The General Order of B36 im- 
posed practically the same restrictions 
upon the transfer of houses in canton- 
ments as those which are set up by the 
It was ex- 
pressly laid down that where cantonment 
land had been built upon. the buildings 
could not be disposed of to any person 
not belonging to the Army until the con- 
sent of the Officer Commanding the 
Station had been previously obtained 
under his hand. 

17. The document of grant was 
not produced in the Court and. therefore. 
the Court could not know as to what were 
the terms of the grant and when the 
grant was made. However. insofar as the 


- have been 
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regulation was concerned it was held that 
it did not have the force of law. Mv at- 
tention has also been drawn by the learn- 
ed counsel to AIR 1939 FC 58. United 
Provinces v. Governor General-in-Council. 
The relevant portion reads as below: 

“The facts in the case are not in dis- 
pute and may be shortly summarised. 
A cantonment is a place in or in the vici- 
nity of which any of His Maiesty’s regular 
forces or regular Air forces are quarter- 
ed and which has been declared bv noti- 
fication to be a cantonment for the pur- 
poses of the Acts in that behalf for the 
time being in force. The administration 
of cantonment areas. almost from their 
first establishment has been for obvious 
military reasons subject to special regula- 
tions. The first General Cantonment Act, 
a consolidating and amending measure. 
was passed in 1889 and repealed a large 
number of existing Acts and Regulations. 
The Act of 1889 was followed by another 
Consolidating and Amending Act in 1910 
(Act 15 of 1960). and later by the very 
elaborate Code of 1924. and Act of 292 
sections and six schedules (Act 2 of 1924). 
which superseded all previous legislation 
and is. though it has not itself escaped 
amendment. the principal Act relating to 
the subject which is now in force.” 


18. This has been referred to in 
order to show that all the regulations etc.. 
have been superseded and repealed by 
different Acts. The first general Canton- 
ment Act. a consolidating and amending 


Act was passed in 1889 and it was follow- . 


ed by ‘another consolidating and amending 
Act of 1910 and lastly by the Act of 1924. 

19. From this the learned counsel 
wants that this Regulation No. 179 of 
1836. no longer holds good and it has 
ceased to be an existing law subsequent 
to the passing of the several enactments 
one after the other by the Legislature 
and, therefore. no powers could be exer- 
cised under this order which is now a 
dead letter. In my opinion. the contention 
of the learned counsel for the petitioners 
appears to be quite correct. 


20. The order was purely an. ex- 
ecutive order without any statutory sanc- 
tion behind it and it was not an existing 
law and no such power for depriving a 
person of his property could be exercised 
under an order or a regulation which is 
not an existing law. Therefore. the action 
of the respondents is wholly illegal. as 
it has got no sanction of any statutory 
law. 

21. In so far as the question of 
compensation is concerned the petitioners 
offered Rs. 20,000/- by the 
respondents and that is undoubtedly a 
matter which cannot be decided in this 
writ petition as it requires the recording 

of evidence with regard to the market 


Swaku v. Hemanand 


_ (5 of 1954), 


[Prs. 17-25] H. P. 31 


value, etc. and to that extent the obiec- 
tion of the respondents must prevail 

2 The respondents had taken up 
an objection that the petition was belated. 
However. the same has not been pressed. 

One of the points urged bv the 
respondents in opposing this petition is 
that it is barred by res judicata, but it 
may be stated here that in the previous 
case, the decisiom of which is alleged to 
operate as res judicata was not decided 
on merits, rather the same was decided 
merely on the ground that the notice as 
given was invalid and in the High Court 
also the case-was not decided on merits. 
Therefore. the previous case being ` not 
decided on merits, the same does not 
operate as res judicata. 

24. The result, therefore. is that 
action of the respondents under non-exist- 
ing law is invalid and illegal and the same 
is struck down on that ground and the 
petitioners, therefore. succeed. The res- 
Pondents are directed to deliver possession 
of ‘Handley Cross Estate’ to the petitioners. 

25. The “petitioners are allowed 
costs, assessed at Rs. 200/-. 
Petition allowed. 
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(V 59 C 11) 
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Swaku. Appellant v. Hemanand. Res- 
pondent. 


Misc. Second Appeal No. 73 of 1969. 
D/- 21-6-1971. 


(A) Transfer of Property ` Act (1882), 
S. 123 — Hindu Law — Gift — Vald 
acceptance of a gift by a natural guardian 
of a minor will be presumed if an entry 
is made in the revenue records of the 
gift effected by registered deed in which 
there is a recital that possession is deli- 
vered to the donee. (Para 4) 
(B) Himachal Pradesh Abolition of 
Big Landed Estates and Land Reforms Act 
S. 11 (2) — Minor landlord 
— If a minor becomes major during the 
pendency of the proceedings under S. 11(1) 
of the Act he cannot avail himself of a 
protection under the clause. 
(Paras 5 and 6) 
Thus where a minor landlord attain- 
ed maiority during the pendency of second 
appeal in the proceedings under S. 11 (1) 
of the Act he could not avail the protec- 
tion given by the Section to minor land- 


lords. (Paras 5 and 6) 

Cases Referred: Chronological Paras 

(1969) M.S. A. No. 38 of 1969 
(Delhi) Sarswati v. Bhagtu 

(1968) M. S. A. No. 6 of 1968 
(Delhi). Gian Devi v. Rijiu 

HO/1O0/E125/71/YPP/P 
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P. N. Nag. for Appellant; D. P. Sud. 
flor Respondent. 


JUDGMENT:— Sidhu and Swaku 
appellants, were petitioners before the 
Compensation Officer under Section 11 (1) 
of the Himachal Pradesh Abolition of 
Big Landed Estates and Land Reforms 
Act, 1953 (hereinafter to be referred as 
the Abolition Act) and they claimed to 
be tenants of 6-7-6 bighd$ of land situate 
in Khasra ‘Nos. 309. 578 and 608 of village 
Baggi in Tehsil Sadar of Mandi District. 
The petition was filed against Parmanand 
and Hemant Kumar who was then minor. 
the latter being land-onwer of the disput- 
ed land which, according to the petitioners, 
was gifted to him bv Parmanand on 16-9- 
1963. It was-contended that the gift was 
invalid becatse no acceptance was made 
of the gift on behalf of the minor Hemant 
Kumar. 


2. The two E E contested 
the petition on the allegations. that the 
was accepted by the father of 
Hemant Kumar who is grandson of Par- 
manand. It was then stated that Hemant 
Kumar had no other means of livelihood 
and as such his right. title and interest 
in the property could not be acquired by 
the tenants. 
3. The learned Compensation Of- 
ficer granted the petition and conferred 


proprietary rights upon the tenants and 
fixed the amount of compensation. The 
land-owners came in appeal before the 


learned District Judge and their appeal 
was accepted. 
was properly accepted by the father of the 
minor and hence was a valid gift. It was. 
however, held that the minor Hemant 
Kumar was not possessed of any means 
of livelihood and therefore his right. title 
and interest of the propertv could not be 
acquired. Accordingly the petition was 
dismissed. The tenants have now come 
up in this second appeal under Section 104 
of the Abolition Act. 


4. So far as the gift deed (Ex. RA) 
is concerned, it is a registered document. 
The entry was made in the revenue re- 
cord in respect of this gift. The recital in 
the deed itself indicated that possession 
was delivered to the donee. The presum- 
ption is that the possession was delivered 
to the natural guardian of the donee, 
“namely his father. Apart from this. the 
donee’s father appeared as witness in the 
case and affirmed that he accepted the 
gift on behalf of the minor. As such the 


Court’ of first appeal rightly held that the ` 


gift was validly accepted and was binding 
on the parties. 

5. However. the learned counsel 
for the appellant raised a new ground of 
contention. It was urged bv him that 
the minor Hemant Kumar has since be- 
come major. The fact is not disputed by 
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It was held that the gift . 
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the respondent. A perusal of Section 11 
(2) of the Abolition Act will show that 
a minor can only get the benefit under 
Clause (2) of the Section 11 during. his 
minority and not bevond it. In other 
words. if the minor becomes major -during 
the pendancy of the proceeding. he can 
no longer avail himself of the protection 
afforded by Clause (2) of Section 11 of 
the Abolition. Act. It cannot be denied. 
that subsequent events. which affect the 
Tights and liabilities of parties in a pro- 
ceeding are taken into consideration 
while determining points of controversy 
which arise in such proceeding. In other 
words, if Hemant Kumar has become 
major. the tenants can certainly be per- 
mitted to take up the plea that any dis- 
ability of the minor land owner regarding 
his means of livelihood. will-no longer 
stand in their way for acauisition of pro- 
prietary rights. 

In the scheme of the Abolition Act. 
it is nowhere prohibited that subsequent 
attainment of majority by a minor land- 
owner would nonetheless afford him the 
protection of Clause (2) of Section 11 of 
the Act, V. S. Deshpande, J.. in MSA No. 6 
of 1968 (Delhi), Smt..Gian Devi v. Riiju 
was considering a very much similar 
situation. In that case.- the land-owner 
had died during the pendency of the pro- 
ceeding and he was succeeded by his 
widow and two minor sons. The learned 
Judge took-note of this subsequent event 
and permitted the minors to take up the 
plea regarding means of livelihood under 
Clause (2) of Section 11 of the Abolition 
Act. This case has been followed by my 
lord the Chief Justice in MSA No. 38 
of 1969 (Delhi) and MSA No. 39 of 1969 
(Delhi) (iudgment delivered in MSA No. 
39 of 1969 (Delhi). Smt. Sarswati v. 
Bhagtu). ; 

6. It is. therefore. evident that 
the tenants’ claim for proprietary right& 
cannot be defeated on the ground that the 
minor Hemant Kumar did not possess any 
means of livelihood. besides the income 
which he derived from the disputed land. 
Such a plea is no longer open to him and 
the tenants’ petition is bound to succeed. 
It is manifest. merely the filing the veti- 
tion when obviously the proceedings are 
supposed to be pending being in second 
appeal before this Court. does not. give 
any vested right to the respondents and 
hence the subseauent event of’ Hemant 

umar having attained majority. will 
reflect upon the decision to be arrived at. 


7. In the result. the appeal is 
allowed and the judgment and the decree 
of the learned District Judge are set 
aside. The petition of the appellant under ` 
Section 11 (1) of the Abolition Act shall 
stand granted. and the judgment and the 
decree of the learned Compensation Officer 
are restored. 
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‘AIR 1972 mmacnaL PRADESH. 33 
"(V 59CC12) 
: M H. BiG. c. J. x 
- Ballo. Appellant v. Paras . Ram. Res- 
pondent. - 
Second Appeal No. 92 ot ives, D/- 3 
6-1971.. - . 
i (A) Transfer - of Property Act (1882), 
S. 126 — Gift-deed impeached on ground 
of undue influence- — Precise nature- of 
the influence exercised, manner of use of 
the influence, arid the unfair 
obtained by the other has to be pleaded. 
-Ref:— Civil P. C. (1908), O. 6, B. 4). 
~Ref:— Contract Act (1872, Ss. -16 (1), 
3) and 19-A) (Para 9) 
If the particulars stated in the plead- 
ings are not sufficiént and specific or are 
confusing it is the duty of the trial Court 
to clarify the pleadings by ‘obtaining 
‘statements from parties or their counsel, 
and by’ calling for | “particulars. Case law 
Referred. © -` a (Para 10) 


(B) Evidence Act (1872), S. 111 — 
Gift-deed impeached on ground of undue 
influence — Burden of proving absence of 
undue influence rests upon the defendant 
if it ia established by the evidence. that 
the defendant was in a position,. to do- 
minate his will” and that the transaction 
was unconscionable. (X-Ref:— Contract 
Act, (1872), S. 16 o #)). ` (Para 16) 
Cases Referred: hronological: Paras 
(1966) AIR 1966 All a8 (V 53) Debi 

Prasad v. Chhotey. Lal - 

(1966), AIR, 1966 Andh Pra 104. (v 53) 

“æ= 1964-2 Andh LT 405: Mandaru-. 
palli Mastanamma ve Ganguri i 
Adinaravana . 8 

(1963) AIR 1963 sc’ 1279 AA 50) = . 


.1964-1 SCR ER Ladli Parshad x 
Jaiswal v. . Karnal Distillerv Co... : 
` Ltd. Karnal 8-12 
(1962). AIR 1962 Pat 168 (V 49) |, . 
Bhola Ram Lieri v. Peari Devi 8 


{1943) AIR 1943 PC 208 V 30 = | 
70 Ind App 225. Sk. Rahmat. |... 
Tahi v. Mohammad Havat Khan 


- 10. 12 

£1932) AIR 1932 PC 89 (V 19).= 

_ 59 Ind App. 147. Satgur Prasad . 

v. Har Narain Das, l 40 
(1929) AIR 1929 PC 3, V 16) e i 

33 Cal WN 205, Inche. ` Noriah 

Binte Mohammad Tahir v. Sk. 

‘Allie Bin Omar - Bin “Abdullah be 

` Bahashuan ` y2 
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{ : JUDGMENT: — - This is a plaintiff's 
pecon appeal directed against the con- 
curring judgments of the .Courts below 

g his ‘suit brought for’ setting 


dismissin 
. aside a deed of gift dated 14th July. 1964 


inifavour. of the defendant-respondent.- 
Paras Ram. The plaintiffs counsel had 
put forward a case for the cancellation of 
the gift-deed quite inartistically in para- 
graph 3 of the plaint as follows:— 


` “The. defendant who is a cunning and 
nilschievous person brought the plaintiff. 
who is a simple and , old person aged 70 
‘years. under his undue influence. for 
some time. and. by making misrepresen- 
tations, deceived and defrauded him. ‘The 
defendant told the plaintiff that he would 
manage his property. and that for this pur- 
pose, ‘he should’ execute a general power 
of attorney’ (Mukhtiarnama). and, due to 
this deception he got a document executed 
and attested and registered. of whith a 


- Copy is marked as Ex. D-1.” 


Th’ ‘paragraph 4 of the plaint he stated:— 

“After some time. the plaintiff learnt 
that. the document which had been execut- 
ed was ‘a gift-deed for the whole of his 
property, but this was executed by fraud. 
undue influence. and mis-representation 


‘and pressure: which is entirely illegal and 


is liable. to be ‘set aside.” 


2. It'is clear from’ these pleadings 
that the plaintiff had not given particulars 
of ‘the undue influence although he alleg- 


ed that there was. some influence and 


pressure | brought to -bear upon him and 
that-he was too'old ‘and simple an indivi- 
dual to be able to`. resist that pressure, 
After that, the plaintiff went on to allege 
that actually he was - defraudéd by ‘mis- 
representations madé by the defendant. 


3... The -defendant.- while denving 
these allegations. stated in para 5 of the 
written statement:— e 


“The .defendant’s sons had ` ‘turned out 
the plaintiff from his house ' sọ that he 
was living in the house of the defendant 


. and there he'was being looked after dur- 


ing -his ill-health and the defendant was 
serving the plaintiff in everv respect and 
feeding him and clothing him and getting 
him treated so that: out of his own desire 
or. free will. the plaintiff executed a gift- 
deed in favour of the defendant which 
is quite valid and correct and is not liable 
to. be ‘set aside. -Moreover.. the defendant 
has spent. considerable amount on the 
illness of the plaintiff and is maintaining 
him and looking after him so that under 
the conditions of the- gift. and according 
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to the custom and law, the gift-deed is 
not revocable.” 

4. It is clear from the ‘above- 
mentioned paragraph that there was a 
gift-deed which was alleged to have been 
executed without pressure of any kind 
upon the plaintiff’ The statement that 
the defendant’s sons had driven out the 
plaintiff from his house could only be 
interpreted. in the light of the evidence 
on behalf of the defendant himself. as 
-~ meaning that the sons of the plaintiff him- 
self had done that. It was. however. 
clear that the defendant alleged that the 
plaintiff was in an ailing and helpless con- 
dition and that he had been looked after 
and cared for by, the defendant. The 
natural inference would be that the plain- 
tiff would be highly obliged and would 
be under his influence. The result is 
that what the pleadings of the plaintiff 
lack in particulars about the undue in- 
fluence was supplied by the pleadings of 
the’ defendant. Nevertheless, the Courts 
below seemed to have been misled by the 
confusing nature of the pleadings. The 
trial court framed the following common 
issue. No. 3 on the pleas of fraud and 
undue influence:— ` j 


“Issue No. 3:. Whether the gift-deed 
, was obtained by the 
defendant by fraud 
and under undue in- 
fluence, if so, its 
-~ effect?” rii 
5. The . trial Court. considered 
cases cited on the question of -:fraud and 
came to the conclusion that the plain- 
tiffs evidence about execution of the 
gift-deed as a result of the mis-represen- 
tation was not believable. The only 
chance witness produced by the plaintif 
to show that the defendant had made the 
mis-representation’ that the plaintiff 
should execute a general power .of 
attorney was not considered worthy of 
reliance. The trial Court, although pur- 
porting to try the issue of undue influence 
also, did not consider its requirements at 
all. It did mot determine whether the 
defendant was in a position to dominate 
the will of the plaintiff so as to be able 
to induce him to execute a gift-deed in 
accordance with his wishes if he had so 
desired. .Although the plaintiff has alleg- 
ed a pressure on his mind at the time 
of the executing’ of the gift-deed, the 
nature of this pressure was not investi- 
gated by the trial Court, 


6: -It is evident, from an examina- 
tion of the. gift-deed itself, that the plain- 
tiff was asserting his helplessness and 
inability to manage the property. He was 
also acknowledging his debt to the de- 
fendant for having looked after him and 
stated therein that he was under a great 
obligation to the defendant. Moreover, 
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it was held by both. the Cotrts below 
that one of the sons of the plaintiff was 
deaf and dumb and another had deserted 
him and could not look after him. In 
these circumstances an old and ailing man 
could very well have. been induced. with 
a very slight misrepresentation, to 


_knowingly execute a gift-deed of the 


kind under consideration - here, 

7. The lower appellate Court had 
also considered the question of fraud pri- 
marily. It did, however, examine the 
question of the state of the plaintiffs 
mind at the time of the execution of the 
gift-deed, and held that the gift-deed 
was- willingly executed according to the 
evidence given, particularly -of a lawyer 
Shri Santosh Kumar (D, W..1), produced 
by the defendant. The question of will- 
ing execution of a ‘deed of gift, so that 
it was,.to all appearances. not. induced 
by mis-representation, is distinct and sepa- 
rate from the question whether the deed 
resulted from the exercise of undue in- 
fluence. The question of apparent willing- 
ness at the time.of execution of deed is 
distinct and separate from the question 
of position to dominate the will so as to 
make it appear that the donor had con 
sented, f 

8. It appears that several autho- 
rities, on the question of undue influence, 
were placed’ by the lower appellate Court, 
There were:— : ans : 

` (1) Mandarupalli Mastdanamma’ v. 
Ganguri Adinarayana, AIR 1966 Andh Pra 
104 where it was held that:— i ee 

“The matters which are usually re- 
levant in appraising the proof where a 
gift is impeached on the ground of undue 
influence were explained by Lord Macna- 
ghten in Mahomed Buksh Khan v. Hos- 
seini Bibi, (1888) ILR 15.Cal 684 (PC)' at 
pp. 698 to 700 to be (1) -whether the 
transaction is a righteous transaction, that 
is, whether it is a thing which is a right- 
minded person might be expected to- do; 
(2) whether it was an improvident act, 
that is to say, whether it shows so much 
improvidence as to suggest the idea that 
the donor was not master of himself and 
not in a state of mind to weigh what he 
was doing; (3) whether it was a matter 
requiring a legal adviser. and, (4) whe- 
ther the intention of making the gift ori- 
ginated with the donor, _ £ f 

(2) Bhola Ram'` Lieri v. Peari Devi, 
AIR 1962 Pat 168, where the. require- 
ments of undue influence as- contemplated 
by Section 16 of. the Contract Act (1872) 
were explained. It was emphasised that 
the capacity of donee to dominate the 
will of donor must be investigated and 
the nature of the transaction, whether it 
was unconscionable or not, after exafnin- 
ing whether as natural heirs were ex- 
cluded or not, should be determined in 
order to arrive at the conclusion whether 
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a presumption arose that the donee was 
in a. position: to dominate the will of: the 
donor. .After _ proving ..such facts, . the 
burden shifted on to the donee to--esta- 
blish: that the pronsar Ben was. free ‘irom 
undue. influence, © > 

. (3) Debi: Prasad ‘v. “Ghihotey ‘Lal: “AIR 
1966 All -438-where. the principles under- 
lying Section 16` (3) of the- Contract’ Act 
and . the: nature of unconscionable ` tran- 
gactions, ‘as distinguished from. merely a 
foolish’ transactions.’ were discussed: - >- 

(4) Ladli, Parshad „Jaiswal: v. Karnal 
Distillery Co. Ltd, -Karnal,: AIR ‘1963. ‘SC 
4279 where. it was held:— 

"The doctrine of undue influence 
under the common law was evolved by. 
the Courts in England for. granting. -pro~ 
tection against . transactions.. procured by. 
the exercise of insidious” forms of influ~ 
ence spiritual’ and temporal. The: doc~, 
trine applies ‘to: acts of bounty. as „well 
as „to other ‘transactions in which. one 
party. by exercising his position of domi- 
narice obtains an unfair. -advantage over 
another. The Indian enactment is. found~ 
ed substantially | ‘on ‘the rules of English 
common law. The first. .sub-section of 
Section 16 lays. down the’ principle” in 
general terms. By. sub-section (2) a pre- 
sumption arises that `a. person shall.. be 
deemed to be in à position’ to dominate 
the will. of another if the conditions set 
out therein are fulfilled; -Sub-section (3) 
lays down the. conditions .for raising. a 
rebuttable’. presumption, that a transac- 
tion is procured. by the exercise of undue 
influence. The reason. for ‘the ‘rule, in 
the third sub-section. ‘is that a. person 
who Has obtained an advantage over. an- 
other by dominating his will, may also 
remain in a position’ to suppress the re- 
quisite. evidence in support oF the , Plea’ 
of undue influence.” 


9. This case is Gartieilany impor-" 


E tant- -inasmuch as it shows that,. although, 


the findings propérly ` “given on. a issue 


of undue influence may be factual, yet, 


where the rule that-a party should provide 
particulars of a ‘plea* of undue influence 
is ignored and‘ the: Court: does not itself. 
éxamine the pleadings in order to clarify 
them or insist „upon particulars before 
the findings of fact: may be ‘vitiated and 
capable of being interfered with ‘in ‘second 
appeal. The Supreme: Court said;—. ~ 
‘“Order 6, Rule 4,'Civil P., C, provides 
that in all cases in which the party plead- 
ing relies on any misrepresentation, fraud, 
breach of trust, wilful :default or undue 
influence, and in all other cases in which 
particulars may be necessary beyond such 
as are’ exemplified in'the forms in the 
Appendix, particulars (with dates ‘and 


items if necessary) shall be stated in the. - 


pleading... The. reason of ‘the ' rule is 
obvious, . A plea . that -a transaction: is 


~ 
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vitiated because.of undue influence of the 
other party thereto, givés notice merely 
that:one or more of a variety of insidious 
forms: of -influence were brought to bear 
upon. the. party pleading ‘undue influence, 
and -by..exercising such influence’ an un- 
fair. advantage : was .obtained over him 
by the other. But the object ofa plead- 
ing is to bring the parties to a trial by 
coñcentrating .. their- attention on the 
matter: in- dispute, so as to narrow the 
controversy to. precise issues, and to give 
notice to the parties of the nature of 
testimony required on either sidé-in sup- 
port. of- their respective cases. A vague 
or general pled can never serve this pur- 
pose; -the party’ pleading must therefore 
be . required .to: plead the precise nature 
of the influence exercised, the manner of 
use of the influence, and the unfair ad- 
vantage obtained by the other. The rule 

been’ evolved with a view to narrow 
the issue’ and protect the party charged 
with improper conduct from being taken 
by. surprise, . A. plea of undue influence 
must. to. serve that. dual purpose, be 
precise’. dnd all” necessary - particulars in 
support of the: plea must be embodied 
in: the pleading; if the particulars~-stated 
in ‘the pleading. are not sufficient and 
specific. the Court. should, before. proceed- 
ing.,with'-the trial of the suit, insist upon 
ther particulars, which ‘give adequate 
notice to the other ‘side of the case in- 
tended ito be. -set up.” ; 

| 10.. ` The Privy Council háda held; 

in Satgur. Prasad v; Har Narain Das, AIR 
1932. PC .89, that:— - 
f Tn a, suit for setting aside a deed 
on the ground . that it was procured. by 
undue influence and fraud, the. finding as 
to undue influence and. fraud is a finding 
of pure. fact.” . . 
It hag to be remembered that.. as held in 
Sheikh Rahmat Ilahi v.. Mohammad. Hayat 
Khan, AIR 1943 PC 208 by the Privy 
Council, the failure of the Courts below 
to investigate and. to come to a finding 
upon. a basic question ‘of fact constitutes 
an error in law. The a Council had ` 
observed:—. 

"Their Lordships had occasion -to 
point: out in 46 Ind App. 140 = (AIR 1919 
PC. 29). --Damusa v.. Abdul Samad, that 
where the Courts below had misconceiv-. 
ed the real question of fact they had to 
try, there was an error of law on which 
a second appeal lay; and, - their Lordships 
can see no difference-in principle between 
a failure. to appreciate and. determine the 
real question of fact’ to be tried, and a 
failure to appreciate and determine `a 
question of fact which: vitally affects the ` 
issue stated. in the case. -In either. case 
the failure ‘ts a failure.in.the duty: im- 












- posed by law upon.the. Court :and the 


question whether there has. been. such a 
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failure must, in their Lordships’ opinion, 
> þe a. question of law.” ~=: 

11. In my opinion,’ the ` defects 
painted out in Sheikh Rahmat- Tlahi’s case, 
AIR 1943 PC 208 (supra) exist in the 
determination‘ of the issue:.of undue in- 
fluence -clearly - raised by the pleadings of 
the parties: It-is true that the plaintiff 
had sèt out his plea in a manner which 
was confusing. But, ‘as: pointed out: by 
the Supreme . Court, in -Ladli Parshad 
Jaiswal’s case, AIR 1963 -SC 1279 Gopra 
it was the duty of. the trial Court t 
clarify the pleadings by obtaining Stale 
ments from parties or their counsel under 
Order 1, Rule 10,- Civil P.-C., and by 
calling for- particulars. ° The.-trial Court 
should also-have framed. a “separate issue 
on undue influence, . 

À 12. - The above meninei autho- 
rities, as well as the case ‘of-Inche Noriah 
Binte Mohamed Tahir v, Shaik Allie Bin 
Omar Bin Abdullah Bahashuan, AIR 1929 
PC :3, which has been cited by learned 
counsel for- the appellant, indicate what 
facts call for investigation’ in a case of 
undue influence. A reference to the Kerr 
on the “Law of Fraud and Mistake” 
(Severtth Edition) (pages 177 to 241) 
shows the relationship between fraud ‘and 
undue influence. It ‘is. true .that some 
kinds of fraud may co-exist with undue 
influence. “A definition of-fraud-in Sec- 
tion 17 of the Contract. Act shows that 
it may consist either of active. suggestion 
of what is false or of_ Goncealment or 
omission in. cases: where there may. be 
a duty to speak.” Undue ‘influence may; 
however, also exist quite. independently 
of fraud. . “Requirements of undue influ- 
ence are separately given:in Section 16 
of the Contract Act.’ These would’ be ap- 
plicable in the-case of a gift-deed such 
as the one under consideration here where 
it was alleged’ and shown by the defend- 


ant that the- giit was made to. maintain | 


the plaintiff, . 
- 13. The- matters to: ‘be investigated 
before a satisfactory decision on the’ plea 
_ of the undue influence can be Riven ‘are 
as follows:— > 
(1) Was the- defendant due to, his 
past .relations, both temporal and spiri- 


tual, and his treatment’ of ‘the plaintiff, 


in a position. to dominate - the will of the 
. In sondem this- ese: ‘the 
maters stated by the’ defendant himself 
and other facts :stated <in - the- gift-deed 
ought to have been taken into considera- 
tion.’ There-is, however, no determina= 
tion by’.:either- of two Courts below: of 
this question. *-- 
-| (2) Whether. the transaction appears, 
on the face of it, to be: unconscionable?’ ~ 
In. ‘considering:: this -question, ` such 
facts as-the income of the property gifted 
andthe amounts to-be spent by the de- 
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fendant .on the plaintiff's maintenance or 
support, the value-of:the property. gifted . 
set against the value of the benéfit which 
the plaintiff was expected to derive from 
the defendant’s undertaking, the circum-~ 
stances and reasons for the exclusion. of 
the sons from any benefaction, the ques- 
tion whether. the plaintiff had really any 
other property or not, have to. be careful- 
ly examined: before: the gift-deed could. 
be held to; be’ reasonable ‘or improvident 
to the degree of being. ‘unconscionable, 


. 14, Tt- is true-that the lower ap~ 
pallate Court- had considered ` some`of the 
last mentioned questions’ ‘Fot ‘example 
it held, on a bare perusal of the gift-deed, _ 
that the plaintiff had other property. It, 
however, ignored the ‘admission of the. 
defendant that the plaintiff had no other ` 
land or house, If the ‘statement of the 
defendant was correct, it-meant that the’ 
statement in the gift-deéd, that the plain- 
tiff had other property. was false, If that. 
statement was false, it may indicate that 
it was put in at the instance of some 
body else. - The defendant was shown: to. 
have had the aid of a lawyer. The’ plain- 
tiff, on the other hand, was not shown 
to have been aided: by any lawyer ‘at al; 
Such facts ought to have béén examined’ 
from the angle required in examining a 
case’ of undue influence falling within the 
purview of Section.16 of the” Contract 
Act -as pointed out in the cases cited 
above. The question to be decided was, 
whether the inequality of positions of the. 
parties and the disproportion between ad- 
vantages and disadvantages of the tran-. 
saction were-so great as to Shock the, con- 
acience’ of ‘the: Court. 


I. AS I am satisfied that both the 
Courts below have not really determined 
the question of undue influence from the. 
correct angle. and have. -not appreciated 
the’ true tests for dete _ such -an 
issue.’ and, äs- they. also. seem. to. have 
misplaced thé burden of proof after. the 
admissioris made..by .the defendant. the’ 
judgments and decrees of the Courts be- 
low. must be and) are. hereby get aside. 
The trial Court’ ought: to -have „framed a- 
separate. issue on undue influence, after: 

lling upon the plaintiff, to supply. neces- ` 
sary particulars so as to ‘afford, the de- 
fendant an. . opportunity , to meet- them. ` 
Accordingly, ai direct that a-separate issue . 
shall be framed on the question of undue 
influence by. the trial Court, after calling 
upon “thé ‘plaintiff to supply. the parti- 
culars of undue influence. Both. the par- 
ties’ should, be given’ an opportunity to 
amend, their pleadings . and to lead evi- 
den¢e..on the real’. questions in issue 
which, , unfortunately, were not tried, . 


a 16. Learned: counsel for the plain 
tiff-appellant has stated ‘that the plea: of 
fraud ‘in -the execution of-the gift-deed 
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is. given up-in view of the findings of 
the two Courts below: This issue will, 
therefore, not ‘be tried now: The only 


issue that will be tried now. will be the . 


issue whether. the. gift-deed was executed 


as a result- of undue influence as explain-. 
As :already explained;:. the 


ed above: 
burden of proving the: absence ‘of- undue 
influence will rest upon the defendant: if 
it- is established by the evidence-in the 
_ case that the defendant was in a-position 
to dominate his will and that the transac- 
tion was unconscionable.. Each party can, 
of, course, rely upon admissions made by 
its adversary which are better than other 
kinds of evidence. It follows that even 


if tbe- plaintiff willingly. executed -the 


gift-deed, the deed must -be- set. aside if 
tt was shown to haye, been induced either 
by: the actually proved or’ presumed ex- 
ercise of undue influence ‘upon the plain- 
tiff, The’ exercise ,of ‘undue influence 
could be presumed, “until the présumption 
is. rebutted by. the proof of ‘requirements 
found in Section .16 of the Contract Act 
for raising the presumption. . ~ 


2 17, - This case is remanded ‘to “the 
trial Court for retrial, according to-law, 
as. explained’ above, - and: the“ directions 
given es The costs | will follow the 


result,. 
f “Order ` ‘accordingly. 





AR 1972 HIMACHAL PRADESH ares 
` : (V 59. C 13} `: ís 
M. H, BEG, C. J. AND CHET RAM ‘ 
THAKUR; J. + 
- Km. Manju and another, - Petitioners 
v. i Opposite Party, - 
W. P, Nos.. 118 dnd 119 of 1970, 
D/- Ti 9-1972.. i 
(A) Constitution of. India, Arts. 29 (2), 
12 — Law — Rules for admission to. Col- 
leges run by State or State aided. institu- 
tions -— Have statutory. force. 


Remak power isy strictly: Lee 
ing. a legislative power... Right of admis- 
sion to an educational ‘ institution, run 
éither by -the State or- by a State aided 
institution, is: ‘considered’ sufficiently im- 
portant to be ‘classified as a fundamental 
right in Art. 29 (2) ‘of our Constitution. 
The term ‘State’ ‘as used in’ Art. 12° for 
the purposes of Part III of the’ “Constitu= 
tion. would include. for the ‘purposes `of 
enforcing fundamental rights, institutions 
such as. medical colleges, run by :the ‘State 
which do ‘not have legally ‘separate enti- 
ties. ‘The ‘rules made by .such' a’ college, 
or.'on,its behalf, by the State: Govérn- 
ment would be’ Taw” Again, on the: prin- 
ciple that the rules contained’in the pro 
spectus were. “representations to the 
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public, -or to Individuals seeking admis- 
sion, on :which reliance- could þe placed 
by candidates, it would not be- open ‘to 
those who. make such representations, 
even as a result.of executive- orders, to 
apply -some .other rules- or criteria not 
contained in these rules, Case law -dis~ 
cussed... - ; (Paras 6, 11, 12} 


. - (B) Constitution of India, Art. 226 — 
Distinction between judicial or quasi- 
judicial ‘decision and’ purely administra- 
tive ‘act stated — -- Case law discussed. 

i (Paras 52, 53, 57) 

HO Constitution of India, Arts. 14, 

19 — Admission to Medical College Simla 
yan by Government of Himachal Pradesh 
— Prospectus — Rules for admission — 


- Amended Rules for 1971-72 Note 2 — 


Validity — Permanent resident of Hima- 
chak Predesh — Who is. 

- The definition, in Note 2 says map 
the permanent resident himself has 
be a person who should be living 2 
Himachal Pradesh from generation to 
generation. Another element of this de- 
finition -iš that: he must be “wedded. to 
the soil of Himachal Pradesh.” The next 
feature of this_ definition is that even a 
person whosé family may have -been 
living in: Himachal Pradésh since time 
immemorial and ‘for generations which 


‘cannot be counted and who may -have 


quite a number of properties’ in Himachal 
. cease to be a bona fide 
Himachali if he has any connection “with 
any other. State or territory. excepting 
Himachal: Pradesh.” : . 
. «Held. that the.: narrowed: and the 
rather abstruse: definition: of a Himachali 
discriminated. between permanent: -resi- 
dents of ‘Himachal Pradesh in a manner 
which was not at all reasonably related 
to either the objectives of. the educational 
programme given in the beginning of the 
prospectus or to any other object outside 
it which .could conceivably benefit the 
people ‘of Himachal Pradesh. Hence, this 
restrictive definition must be struck down 
for. violating ‘Art.'14... The definition was 
inconsistent with Art. 19 (1) (e) as well 
A ‘provision may..be inconsistent with a 
fundamental. right;. without operating as 
a direct fetter upon that right, and; there- 
fore;. void. to the extent of.this inconsis~ 
tency -as laid down by: Art, 13. (1),.. But 
the last line. of Note.2 connoted nothing 
more’ than the ‘natural -and ordinary and 
well recognised elements of acquisition 
of a domicile, ‘by applying the test of 
concurrence of residence with the inten- 
tion of permanent or. indefinite residence, 
and could. be ‘sustained.: It could be se- 
parated from | the remaining invalid part. 
- . (Paras 75. 76) 
» D) ‘Constitution of India, Arts. 15. 
(1). 29% (2). —. Admission: . into Medical 
College. Simla.:run by. Government of 
Himachal. Pradesh — Prospectus — Rules 
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of. admission — Compartment-wise dis- 
tribution ‘of 60 seats and second amend- 
ment reserving all seats except one in 
category (f) for Children of Defence Ser- 
vice personnel and two in category (g) 
for children of Central Government em- 
ployees-— Validity. : 

- The test of a bona fide Himachali, 
sought to be introduced by ‘the amended 
definition., was not “racial”, though, it 
was based on residence from “generation 
to generation.” This test could not be 
anything more than a residential one. A 
residential restriction cannot be equated 
with. one based on a--“place of birth” 
struck by Art. 15 (1) of the- Constitution. 
There was no restriction, in the classifica- 
tion or distribution of seats,..which could 
be held to be.struck by either Art, 15 (1) 
or Art. 29 (2) of the Constitution. The 
domicile or the needs of, the inhabitants 
of a particular State can be made the 
basis of reservation of seats by the Gov- 
ernment of the State concerned without 
infringing the principles contained in 
Arts, 14, 15 and 29 of the Constitution. 

(Paras 80, 87) 

(Œ) Constitution of India, Arts. 29 
(2), 14 and 15 — Applicability te educa- 
tional institutions run by State — Arti- 
cle 29 (2) does not prevent use- of Artis 
cles 14 and 15. 

It cannot. be said that Art. 29 (2) Te- 
lating to admissions into institutions men- 
tioned in it prevents the use'of Arts. 15 
and 14 of the Constitution for considering 
the validity of restrictions on a ons 
to such institutions and hence bars could 
be imposed, without any let or hindrance, 
by the State Government...on grounds 
such as residence or sex ‘or nature of 
service of the parents could. Art. 29 (2) 
cannot be considered as special provision 
and Arts, 14 and 15 as general. Arti- 
cle 15 (4).of the Constitution, introduced 
by the Constitution. (First Amendment) 
Act of 1951, as a résult of the decision 
of the Supreme Courtin State of Madras 
v. Smt. Champakam, (AIR 1951 SC 226), 
deals with both Art. 29 (2) and Art, 15 (1) 
of the Constitution together. Hence. the 
principle of interpretation applicable is 
obviously. that the provisions of Arts. 14 
and 15 and 29 (2) must be read together 
and as a whole. The protections conferred 
by Art. 29 (2) of the Constitution do not 
exhaust those erred upon: citizens 
seeking entry into -educational institutions 
mentioned there. | The result is that even 
though a. bar to admission to such an 
educational institution may not be struck 
by Art. 29 (2), yet, it may have to pass 
the tests imposed by .Arts. 14 and 15 (1) 
of the Constitution also before it can be 

held to be. valid. (Paras 81, 82, 83) 
i (F) Education —— Admission into 
Medica} College Simla run by Govern- 
ment Himachal Pradesh — Prospectus — 
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Rules for admission —- Rule 6 — Scope 
— Validity. 

The second sentence in the last para- 
graph of Rule 6 relates to a decision 
about the total number of candidates who 
could be admitted pursuant to some gene- 
ral direction of the Government on this 
matter: having regard to the needs and 
contingencies which may have arisen. It 
does not refer to any power to deal with 
individual cases.. All that can be decided 
here is: How- many registered: candidates 
can be called? The rule is valid, 

: (Para 94). 

(G) Edúcation — Admission into 
Medical College Simla run by Govern- 
ment: Himachal Pradesh — Prospectus —~ 


` Rules for admission: — State Government 


servants — Divisional Accountants in 
P. W. D. are State Government servants. 
The Divisional Accountants in the 
pay of and working in the offices of the 
P. W. D.' and carrying: out functions as- 
signed to them by their heads of office 
in the P.’W. D. and in connection with 
the accounts of the Government of Hima- 
chal Pradesh. -could not. be held to be 
Central Government .servants: but -are 
State Government servants or employees. 
The Divisional Accountant, . although 
under the administrative control of: the 
Accountant General for certain purposes, 
is under the immediate control of the 
head of his office who. assigns the work 
to him and determines when and what 
work has to be done. The mere fact 
that the Comptrollor and Accountant 
General keeps a watch over. and super- 
vises the work of keeping and auditing 
of accounts, through the State Accountant 
eneral, who is the transferring and 
punishing authority for ` Divisional Ac- 
countants' of the State cadre, does not 
convert the supervising authority into the 
employer. The employer. must, on gene- 
ral principles. be still. deemed to be the 
authority under whose immediate control 
the servant works. For the Divisional 
Accountant this authority is.the head of 
the office in which he works, The super- 
visory, function of the Accountant Gene- 
ral and the independence of the manner 
in which the Divisional Accountants may 
be expected to function, in accordance 
with the rules, should not be enough to 
deprive them of a status of Himachal 
Pradesh Government servants. AIR 1959 
sc 589 & AIR 1966 SC 1614, Rel. on. 
(Para 99) 
m Education — Admission into 
Medical College Simla run by Govern- 
ment Himachal Pradesh — Prospectus — 
Rules for admission — Children of per- 
manent residents of Himachal Pradesh — 
Displaced persons from P stan, 
Position of displaced persons from 
Pakistan was governed by the -special 
provisions of Arts, 6 and 7 of the Con- 
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stitution. The. father ‘of: each of the two 
candidates had. acquired Indian citizen- 
ship. by migrating to India. within’ the 
meaning. of Art. 6 -of thë ‘Constitution. 
The recognition of the “mode of acquisi- 
tion of à Himachali ‘domicile contained 
in the communication, in’ Government 
notification dated 26-1-1954 No. ‘G-50-11/ 
47-IL was. in “complete conformity “with 
the provisions of Arts. ‘6 and 19 (1) (€) of 
-our.Constitution. _Each’of them was thus 


a permanent resident. ‘of... Himachal 
Pradesh., an ` (Parás 102; ‘103, “105) 
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. Kennedy 73 
'  Chhabil Dass, for Petitioners; Inder 
Singh, for Opposite. Party, 

' M. H. BEG, C. J.:— Each of ‘the two 
petitioners before us complains of denial, 
on similar grounds, of admission into the 
Medical College, Simla, run by the Gov- 
ernment of Himachal Pradesh (herein- 
after referred to as the College). As 
‘questions of fact and -law common to 
both the cases arose, they were con- 
nected and argued together, and will be 
disposed of by a single judgment.. 

“2. Both petitioners, about 17 years 
in age at the time of applying for admis- 
sion, submitted that they -had complied 
with the conditions given in the .rtles 
contained in the prospectus of the college 
for the year 1970-71 -so that they were 
entitled to be ‘considered for admission 
by the Selection Board. 

3. The- prospectus for 1970271 
gives the objectives of the teaching pro~ 
gramme of the college as follows:— 


“1. To enable the students to prepare 
for general practice of medicine together 
with an understanding of the patient as 
an individual who is an integral part of 
the society. 

2. To help develop firm ` foundations 
of scientific medicine so' that students are 
enabled to continue ‘self education 
throughout their professional: career. 

3. To encourage inquisitive attitude 

and foster a desire to advance knowledge 
as well as to apply it”: . 
This statement of objectives will ove to 
be borne in mind in judging whether the 
criteria framed~ for admission to the 
College were reasonably connected with 
the objectives aimed at by the teaching 
programme. The legality of other ob- 
jectives, which may be gathered from 
the affidavits filed on behalf of the College 
and the | Government of Himachal 
Pradesh, will also be considered by us. 

4, Part B of the prospectus deals 
with admission of candidates and states 
that conditions given therein should’ be 
carefully studied by them before submit- 
ting their applications and that these will 
govern admissions. The relevant rules 
contained here are:— 
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“1. ADMISSION” 


Admission to this College will be 
done according to the conditions given 
below which should be carefully gone 
through by, the desirous candidates. while 
submitting, their applications, 

_ Subject to any special order of the 
Himachal Pradesh Government, the total 
seats in the College is limited to 60, This 


number will be increased wher the build- 


ings are ready. Students of the follow- 
ing categories will be eligible to compete: 
` (a) Permanent residents of ‘Himachal 
f Pradesh. 
b) Children of Himachal Pradesh Gov- 
ernment employees. 
Note— (1) Candidates :. with Sail bias 
be preferred, $ 
(2) Children ` of Non-Himachal 
_ Central, Govt. employees 
>> | serving in’ Himachal Pradesh 
are not eligible for admission 
into H P., ‘Medical. College, 
Simla, 
. Against the total number of 60 seats, 
the admissions will be done as under: ` 


(a) Scheduled Castes 15% Inter— , 
(b) Scheduled - Tribes 5% changeable 
(c) Backward Classes 2% 


(d) Son(s) -daughteér(s) of 
: Defence Service Per- . 
sonnel of Himachal 
Pradesh who distinguish. ` 
ed themselves in the 
National Emergency — . ` One 
(e) Women students ‘ Twelve 
(f) Remaining seats to be- i 
filled on merit; 34 
Note: Remaining unfilled seats from the 
~categories (a); (b), (c) & (d) men- 
tioned above will be treated as 
unreserved provided the ‘requir- 
ed-number of eligible candidates 
do not come forward and will be 
filled on merit, . 

Admission ‘of women candidates 
against-twelve seats will be done: purely 
on open merit. No special teaching ar~ 
rangements exist for them: Their teach- 
ing and study arrangements are the same 
as for the male students, wah whom they 
have to work. . 


2, The minimum qualification for ad- 
mission is F. Sc, (Medical Group) or pre- 
Medical or equivalent examination as re- 
cognised by the Punjab University in 2nd 
‘Division, which for this purpose will. be 
50% of total marks obtained in compul- 
sory subjects viz. ` English, Physics, Che- 
mistry (including Organic Chemistry) and 
Biology only. of the qualifying examina- 
tion, after deducting the marks, if any, 
obtained in the optional subjects, - 


3. Every candidate for admission to 
this College must’ complete the age of 
17 years on the 1st- October, for the ad= 
mission year, 
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4. All applications for admission must 
be addressed to the “Principal of the 
College by designation and to be submit- 
ted. in his Office by the date,: which -may 
be notified in the Press, in “Appendix 
A” of -this prospectus." It -should -be 
attested by a person of known respecta- 
bility and must be accompanied by a 
crossed. Indian Postal Order for Re.: YE 
-only drawn in.favour of Principal, Hima- 
.chal Pradesh Medical College, Simla, 
‘being the registration fee and copies of 
the following -certificates duly attested by 
a Magistrate 1st Class or a Gazetted Gov- 
ernment Officer:— - ` 


G) A certificate of } having ed the 
iad examination ` as: noted in para- 


: ane A certificate of good caadact ‘and 
character from the Principal of the’ Col- 
lege where. the candidate studied last. ' 

(iii) Matrićulation or its equivalent 
certificate showing the date of birth. ; 

(iv) A certificate from the Registrar 
of the Punjab University or other re- 
cognised University/Board showing the 
total number: of-marks allotted and: ob- 
tained in each of the subjects of the 
Pre-Medical-‘or. F. Sc, . (Medical. Group) 
or ist Year ‘of T. De, (Medical);- and 
in -case of 


(v). Certificate of being a permanent 
resident of Himachal Pradesh from::the 
Magistrate 1st Class of the area to which, 
the candidate belongs, on the prescribed 
pro forma provided with the descriptive 
roll (Appendix ‘A’)... This certificate other 
than on the prescribed form will not be 
accepted or considered at all or 
. A certificate from ‘the Head. of Office/ 
Department in case’ of children of Gov- 
ernment employees and that their father/ 
mother :is in employment of: Himachal 
Government. 


(vi) In case of candidates seeking ađ- f 


mission ` against: reserved seats for Sche- 
duled castes/Scheduled Tribes/Backward 
Classes — A certificate -of belonging to 
Scheduled Castes/Scheduled. Tribes/Back- 
ward Classes from the Magistrate of the 
area concerned, im .the prescribed form 
provided. in the descriptive roll (Appendix 
‘A’. 


(vii) Two spare ‘contes of. the latest 


| pass port size photographs. 


| Note_ (a) Candidates, while submitting 
i their applications to thé Prin- 
‘cipal, should not forward ori- 
ginal certificates but must pro- 
duce them: before the Selec- 
: tion Board at the time of in- 
! ' . terview, — 
|. (b) The form of descriptive roll 
i and the copies of the certi- 


: | . . ficates will not be returned. 


i. B. The form of descriptive roll/ap- 


plications/documents of any kind receiv- 
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-optional).: 


„part of ‘qualifying’. examination will be 
treated as a failure (attempt). 


. [Pr 4] HL P, 41 


ed after the ae date for: their re- 
ceipt. will not ordinarily be entertained. 
The name of a candidate whose applica- 
tion formis received incomplete, will not 
be registered for consideration ‘of admis- 
sion to this-College. `. Application for ad- 
mission supported. 1 by the required certi- 
ficates.-does not in itself confer a right 
to be admitted to the College. 

- +: 6. The selection of the candidates for 
Saracen will be made by the Selection 
Board duly constituted by the Himachal 
Pradesh- Government, after interviewing 
the candidates. The. Board will take into 
consideration the marks obtained in the 
four’ compulsory. subjects as mentioned 
in para 2 of the qualifying examination 
and ‘the. perforate at the interview. 
‘Those who have not passed in these four 


‘subjects in the qualifying examination 


will not. be considered. . 
. The. Board for selecting candidates 
for admission to be constituted by the 
Himachal Pradesh ‘Government the Prin- 
cipal will „ordinarily ‘be the Chairman. 
The Principal may ‘call as many candi- 
dates registered for acacia: as he may 
‘consider necessary against the’ seats to 
be filled~ by Himachal Pradesh Govern- 
ay ae captor rab called for interview 
not entitled to any expenses in- 
‘curred by them in connection with their 
admission: and interview ete, 

7, Selection will be. done by the 

in the following order:— 

(i) In case of B. Sé, candidates. they 
should have’ passed in Ist Class securing 
60% and more ‘marks in, compulsory sub- 
ee and performance at ‘interview pro- 


(a) They have passed B. Sc, with 
lish as one of their subjects, accord- 
ing- to old regulation or any of the three 
subjects viz. ‘Botany, Zoology, Chemistry, 


‘Physics, Physiology: Human Anatomy and 


‘Biochemistry’ according to the new regu- 
lation, and 

- (b) ‘They have passed F, S. C: (Medi- 
cal Group). examination ‘or Pre-Medical 
Examination .or an^ equivalent. examina- 


„tion of recognised . University, 


(ii) F. Sc. :(Medical Group) or Pre- 
Medical students will. be admitted accord- 


‘ing to the marks obtained by them in 


four compulsory subjects in their quali- 
examination and at interview, 

: 8. The candidates ‘who have passed 

their: qualifyin examination in the se- 

cond attempt, 2% marks will be deducted 

from the aggregate marks (excluding 

The :.candidates appearing in 


The can- ` 
didates.-of improved division from other 
University/Board ‘will not be allowed ad- 
mission in ‘this Institution; in view of the 
decision of the Punjab University. re- 
produced.:below, --Howéver, applications 
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for admission of such candidates will only 
be considered on -their first success in 
the qualifying examination. . 

“The Punjab University do’ not rė- 
cognise the Pre-Medical ` certificate of 
other Universities and Boards in respect 
of the following categories of the stu- 
dents and that in no ‘case such students 
should be allowed to join the M. B. B. S. 
Course and B, D. S. courses in July, 1969 
and subsequent years. - 

(a) A student who has passed Pre- 
Medical or an equivalent examination 
from another University or Board by 
taking the examination privately i.e, néi- 
ther as a regular student nor as a late 
College student. aa i 

(b) A student who ‘has passed Pre- 
Medical examination from this University 
and has re-appeared and again qualified 
in that examination from another Univer- 
sity or Board with higher marks. : 

The candidates passing the qualify- 
ing examination in more. than two’ at- 
tempts will not be considered for’ admis- 
sion, f : 

_ 9. Every candidate, .cóming ; from 
other Universities/Board for admission to 
lst year: of M. B. B. 5. Course-in this 
College, has to produce an Eligibility cer- 
tificate, obtainable from the Punjab Uni- 
versity, like students -coming from foreign 
Universities, at the time of admission, 
but if in’ a particular case that may not 
be possible, he/she must produce it with- 
in two weeks of his/her admission, failing 
which his/her admission shall be invalid 
and such students will not be allowed to 
continue their studies, 

. 10. The decision of the Selection 
Board for admission of candidates to the 
College will be displayed on the College 
Notice Board. It will be final and bind- 
ing on the parties concerned and no. ap- 
peal against their decision will lie to any 
authority whatsoever.” n 
Rule 12, which is also relevant reads: 

“If a candidate is admitted on the 
basis: of statement made in the form of 
descriptive roll but at a subsequent time 
it is discovered that any of the statements 
was false, the student shall be removed 
from the College and all the fees and all 
other dues paid-up-to the date of such 
removal shall be -confiscated. The Prin- 
cipal may take any further action against 
the candidate and -his/her guardian that 
may be considered suitable.” . . 

5. Before considering the ques- 
tion whether the petitioners were quali- 
fied for admission in the year 1970-71, 
in accordance. with the rules contained 
in the prospectus. we may dispose of a 
preliminary question relating to the bind- 
ing force of these rules. Neither side 
has placed before us any statutory provi- 
sion under which these rules could have 
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been framed. although it is. stated that 
the College is affliated to the University 
of Himachal Pradesh. But, both sides 
have proceeded on.the assumption that 
these rules are binding upon. them. and 
govern admissions of students to the 
College, ee : 
6. There is no doubt that rule 
making power is, strictly speaking, a’ le- 
gislative power, -as Professor S. A, de 
Smith has observed, in “Judicial Review 
of Administrative Action” 1968 ed. p. 57: 
. ° “The distinction between legislative 
and administrative acts is usually ex- 
pressed as being a distinction between the 
general and the -particular. A legislative 
act is the creation and promulgation of a 
general rule of conduct without reference 
to particular cases; an administrative act 
is making and issue ’of a specific direction, 
or the application of a general rule to a 
particular case in accordance. with th 
requirements of policy.” . i 


_6-A, In R, Chitralekha v. State of 
Mysore. (AIR 1964- SC 1823). it was held 
that a direction given by the Government 


.of Mysore, under Art, 162 of the con- 


stitution, evidenced by a letter ‘written 
by an Under Secretary on behalf of the 


Government, could be used to support 


the validity of the rules laying’ down 
the criteria for admission to a Medical 
College. It was held there that the ex- 
ecutive power under Art. 162 was: co- 
extensive with the power of the State 
legislature .to legislate. ‘The limitation 
was that it could not’ be ‘exercised in 
derogation of any statutory provision. In 
that case, the-question did arise whether 
the criteria for admission framed by the 
Government of-Mysore did or. did not 
conflict with the provisions: of the Mysore 
University Act. In the case before us, 
as no statutory provision, under- which 
the rules in the .prospectus could be made, 
was cited, no quéstion of any conflict with 
such a provision could arise, ` 

7 In Chitra Ghosh `v, Union of 


India, (AIR 1970 SC 35) one of the ress 


sons given by the Supreme Court, for not 
goling into the validity of the rules con- 
tained in the prospectus of a medical 
college and the conditions relating to ad- 
mission to that. college, was that, before 
the Supreme Court as well’ as the High 
Court, both sides had argued on the foot- 
ing that the rules contained in the pros~ 
pectus had statutory sanction and were 
not of a-purely administrative nature, 
although reference was also made there 
to the provisions of the Delhi University 
Act and the Ordinances framed there- 
under to indicate the Statutory basis on 
which the conditions contained in the pro~ 
spectus could rest. Before us also. both 
sides agree that. rules in the prospectus 
are binding: on them, : > 
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Court held that special provisions: under. 
Art. 15 (4) of the Constitution for admis- 
sions. to a’College ..could. be. made” by: 
means of an. “executive order”. given by 
the..Government, In;.Moti Lal. v. State 
of ÙU.. P.. (AIR 1951 All 257) (£B), a. Full 
Bench ofthe Allahabad. High Court held 
that executive power embraced. “More 
than: merely: executing laws? _ 

98.. -We find it-.stated in the seolies 
filed on behalf of the respondents that 
admission in the first year M. `B. B; S. 
course in - Medical College.: Simla,’ takes 


place in: accordance with the rules “and 


regulations. given in 
pectus of 1970, 
Himachal. . Pradesh Government,”:. Al- 
though, -it has not been shown to-us what 
authority or person actually: framed’ these 
rules, yet inasmuch as every institution 
for the. education -of students has to. have 
a set of rules regulating., admission and 
other matters connected -with imparting 
of education... we: think we-will-be justi- 
fled in presuming that some person: or 
body. had: with. the. authority and. sanc- 
tion of the Government concerned ‘behind 
it, made the rules in the prospectus: which 
are be the nature of -bye-laws. .- 


<In Yabbicom v: ‘The’ "King; 
(i809. 4 QB 444).-it-was held that — 

: “bye-laws’ properly. made’ have the 
effect -of laws’ and’ a’ public body cannot, 
any more than private persons,’ disperise 
with the laws that have to: be-administer- 
e T they have no dispensing ` power what- 


in the. College pros” 


f ae E words. the college and. the 
Government which runs the college can- 
nof go- behind..the rules and- observe 
some procedure or. apply .some-rules or 
criteria for admission not found in these 
rules, . 

AL. Again, ‘on the - principle: that 
the rules ‘contained in -the prospectus 
were representations to the public, or-to 
individuals seeking admissions, on. which 
reliance could be placed by candidates, 
it would not be open ‘to those who make 
such” representations,.evéen as a result.. of 
executive orders, to apply. some other 
rules or criteria .not .contained. in these 


rules, In; support. -of such a principle. the. 


authority cited was: - Union of India, y; 
Anglo Afghan Agencies, AAT: 1968 Sc 
718). Seen Gs 


12. Right of. ‘admision i an: an. 


cational ‘institution,-. run’ either -by ‘the - 
State or by..a. State aided institution,>is~ 
“important to% be . 


considered : suffSiciently 
classified ag'a tundamental. right in Arti- 
cle 29 (2) of our Constitution. We. a 
also: -refer here ‘to-the’ term: ‘State’ . 

used in. Art, 12 for the purposes -of Part 


` |IO -of -the Constitution’ which’.would in-. 


Manji “v. State (Beg C. J.) 


8 In M. R Bia: iw. State of. 
een (AIR 1963 SC 649) the Supreme ` 


“duly approved’ by :the - 
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clude, `: for. the purposes of enforcing 
fundamental ‘rights, institutions such as 
medical. colleges.run by the State -which 
do not have legally separate entities. The 
rules: made. by such a.college, or, on its 
behalf; by ‘the State Government: would 
be law. ‘Law, aş defined by Art. 12, ` 
“includes any ordinance, order, bye-law, 
rule, regulation, notification, custom or 
usagė Having in the territory . of India the 


force of law:-” 


13.. We, therefore: conclude that 
we are justified in treating the rules laid 
down. in the prospectus as having ‘the 
force of law governing the rights of ap- 


‘plicants .for admission, the power: and 


obligations of the college, its Selection 
Board,: and the Government, in- dealing 
with the.cases of the petitioners for :ad- 
mission... which’ we now proceed to ex> 
amine. u -= 

- 14-.- -Kumari Manju. “Baweja daim- 
ed to be a permanent resident of Hima- 
chal ‘Pradesh >and the daughter of -ən 
employee of the’ H. P. Government.” It 
was ‘admitted; ‘in paragraph 4 of the reply 
filed on:'behalf of the opposite parties, 
that the’ application of the petitioner duly 
completed was. received ‘béfore the sche- 
duled . dates ‘along -with ‘her admission 
form’ -‘for’ - admission ` to first year of 
M.:B..B.-S.° ‘course’ in H. P, Medical 
College,: Simla. This ‘meant that the peti- 
tioner had correctly asserted, in para -4 
of the petition, that her application was 
accompanied, aś- required by “Rule 4 of 
the prospectus with:— . 

-- (i) A certificate: of having passed the 
qualifying Pre-medical examination from 
the University_of. Punjab in April, 1970 
in-which-she secured: 60.5% marks in the 
four : compulsory. .--subjects, namely, 
English, Physics; Chemistry; and Biology 


‘as disclosed by“the copy of the certificate 


of the. Registrar of, the ‘University (An- 
nexure PD); © i 
Ji) A: coudticate: of good. conduct and 
character from .the Principal . of. the 
College where the candidate last studied; 
: (iii) A Matriculation ‘certificate or its 
equivalent showing the date of birth; . 
_ (iv) A certificate of the Registrar of 
the University. - concerned: ‘showing the 
marks ‘obtained by the candidate in each 
of, the subjects of- Pre-medical examina- 
tion; : 
(v) a certificate. from the Executive 
Engineer Mandi Division, . H; P. P. W. D, 
who is the. Head of.the Offce of the peti- 
tioner’s’ father, . certifying that he was a 
avn Pradesh Government ‘employee; 
ani ` 
(vi). two passport, size photographs of 
the candidate. 
= 45. Rajesh Kuümar Abbey: had set 
up-a similar case of due compliance with 
the provisions relating to. admission os 
candidates to the. college’ by satisfying th 
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six conditions laid down. In his case 
also, in paragraph 4. of .the reply filed 
by the opposite parties,.formal compliance 
with the rules for admission was admit- 
ted, but, in his case, just as in the case 
of Kumari Manju Baweja, the - opposite 
parties claimed to go behind the certi- 
ficate filed and to determine the question 
whether the candidate had really satis- 
fied the. eligibility test prescribed for a 
child of a Himachal Government em- 
ployee. ` 

16. It may be “mentionéd here 
that, after the petitioners had been in- 
terviewed by the > Selection Board, the 


father of Kumari Baweja was informed,’ 


on ist August, 1970, that the certificate 
of Executive Engineer was not accept- 
able for reasons which were not disclos- 
ed. The father of R. K. Abbey also 
learnt, from the Chief Engineer, that cer- 
tification by the Executive Engineer was 
not enough for his son. As a consequence, 
each petitioner had submitted another 
certificate from the Deputy .Accountant 
General, dated .3-8-1970, that the father 
of each petitioner. was- a: Divisional Ac- 
countant, “borne on the H. P. cadre of 
Divisional Accountants and is a State Em- 
ployee of Himachal Pradesh for all pur- 
poses” and that “only the. administrative 
control of the Divisional Accountants 
rests with the Accountant General, Hima- 
chal Pradesh.” As will be seen later, 
the Government had not accepted-the cor- 
rectness of these certificates `of the Ac- 
countant General also.. . 


17. The powers ` possessed and the 
procedure followed by the Selection 
Board and the Government as well as 
the conclusions reached by them are. as- 
sailed by each petitioner. Before con- 
sidering these aspects of the attack of 
the petitioners on such decisions of the 
opposite parties as we may be able to 
discover here, an account of the manner 
in which the disputed: questions were 
dealt with by the opposite parties may 
be given. ` 
: 18. It will be, noticed that neither 
of the two petitioners had claimed, at the 
time of applying for admission, as a can- 
didate belonging to the category of per- 
manent residents of: Himachal Pradesh. 
Both had come exclusively on the ground 
that they belonged to the second class 
of children of Himachal- Pradesh Gov- 
ernment employees. - Both had attached 
the required certificate showing that, on 
the face of the certificate, the condition 
in Rule 4 (v) (b) had been fulfilled. In 
each case, the certifying officer had stat- 
ed his conclusion that the person con- 
cerned was a Himachal Pradesh Govern- 
ment employee. But, in the case of 
Kumari Manju Baweja, it appears that, 
after her interview by the Selection 
Board, her father received a letter dated 
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. also under consideration. 


A.I. F. 


Ist of August, 1970, (Annexure PE) from 
the Principal of the College, informing 
him that his daughter could not.be con- 
sidered on the basis of the certificate 
furnished by him. It went on to say: -. 

“I am, therefore, directed by -the 
Government to request you to-submit a 
certificate of being a permanent resident 
of Himachal Pradesh for the purpose, ‘so 
as to enable this office to proceed further 
in the matter.. It must reach this office 
re 5 p. m., Thursday, the 6th August, 
1970.” , 
It was, iherefore; fair.to infer that... from 
Kumari Manju.. Baweja, an alternative 
claim on the ground of a possibly per- 
manent residence, was invited and was 

19. It -was in response to the 
above mentioned ‘letter that the peti- 
tioner’s father had submitted a residence 
certificate also purporting to fulfil the 
requirements’ of Rule 4 (v). “That rule 
lays down the’ condition-that there should 
be a certificate of being a permanent resi- 
dent of Himachal Pradesh from a Magis- 
trate First Class “of the area to which. 
the candidate’ belonged” on the prescrib- 
ed from with a descriptive roll. The 
certificate’ submitted is in the prescribed 
form, but, as the petitioner’s father was 
a displaced person from Pakistan, who 
had no domicile of origin in India, he 
could not give the village or tahsil-of the 
district in which he could be said to have 
his permanent residence, All that: was 
stated there was that he was a “Divi- 
sional Accountant in Mandi, Himachal 
Pradesh Division, and a permanent resi- 
dent as intended by him in his affidavit.” 
It was certified that he belonged to. an 
urban area. It is evident that the parti- 
culars relating to the village and tahsil 
could only be given by a person residing 
in a rural area. ‘The certificate clearly 
stated that it was based on an affidavit 
of the petitioner’s father showing his in- 
tention to reside permanently in Hima- 
chal Pradesh. There was. no ambiguity 
about the basis on which this certificate 
was. given 

20. The: above” mentioned certi- 
ficate’ did not satisfy the opposite parties 
which, according to the affidavit of Shri 
H. R. Mahajan, Secretary ‘to` the Hima- 
chal Pradesh Government, filed on 10th 
December; . 1970, conducted enquiries of 
their own through the’-C, I. D. and other. 
sources, These revealed that the peti- 
tioner Kumari Manju ‚Baweja, when ap- 
plying to the Maulana Azad Medical Col-. 
lege and Associated Urban and G., B, Pant 
Hospitals in Delhi for-the same. session, : 
commencing from July: 1970, . had . indi- 
cated, against the column of residence, 
that she was “a displaced person register- . 
ed in Delhi under registration office :No. T. 
3378, -dated 18-11-1947.” It was also 


wy 
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found that. she had given in her applica- 
tion as her permanent. address “C/22-24 
Karbala, New Delhi.” It also appeared 
that no domicile certificate was submitted 
by her in Delhi. -. 

ee Bb It is stated in the last affidavit, 
dated’ 9th Septembér, ‘1971, filed -on be- 
half of opposite. parties, that the “case--of 


Kumati Manju Baweja was dealt -with ` 


on the footing that she -had “never filed 
a certificate of being a permanent bona 
fide resident of Himachal Pradesh ‘ds re- 
quired’, and that her case was consider- 


ed on. the assumption that she had ‘only | 


filed a certificate of the Executive 


.Engineer, Mandi Division, Head of the 


P. W.:D. Office. in’ which the: petitioner’s 
father worked. This meant that, although 
Kumari -Manju Baweja ‘had been asked 
to put forward her claim on the ‘basis 
of a certificate. of her permanent resid- 
ence, this claim was presumably rejected, 
No intimation. of rejection -of this alterna- 
tive claim or its grounds- had been given, 
to her or her father. ' 

22.. The affidavit’ of 9-9-1971. on 
behalf of. opposite parties indicates that 
the certificate of the Executive Engineer 
was not accepted as it contained refer- 
ences to certain letters “showing that the 
petitioner’s father M. L, Baweja - was 
allocated to the . “Himachal .° Pradesh 
cadre” and was working as- Divisional 
Accountant in the: office of the P, W. D, 
at Mandi. The Executive Engineer ‘had 
reached the definité conélusion ‘and ‘certi- 
fied that M.-L. -Baweja was-“a Himachal 
Government Employee”, but he had added 
that his - conclusion, was based on the 
terms of certain: letters seeking thereby 
only to fortify his conclusion,-: The aff- 
davit of 9-9-1971; filed on behalf -of the 


-opposite parties, shows that, as the-Prin= 


cipal. was not satisfied, about. the correct- 
ness of the basis of” the . ..Executive 
Engineer’s certificate, he’. etiquired from 
the office of the . Accountant General, 
Himachal’ ‘and Chandigarh, about . the 
letters ‘mentioned by (the. Executive 
Engineer: but these were riot. available 
there. It also appears that, on 4th of 
August, 1970, the Chief Enginéer sent a 
letter to the’ Principal, Medical’ College, 
Simla; showing that he did not have any 
orders to treat persons posted by the Ac- 
countant General. . Himachal Pradeshi. 2 
Divisional Accountants in H. P. P. W. D 
as “State Employées.” He’ had, however. 
referred ‘the ‘Principal to the Accountant 
General. . The view and thè decision. a 
the Accountant General was also made 
known to the Principal, That view. con- 
tained in the certificates dated . 3-8- 1970; 
submittea to the Pvincipal, was that the 
father of each petitioner was a chal 
Pradesh Government employee, _ 

23. It thus appears that;- even be 
fore the letter from .the Chief -Engineer 


på 
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dated 4th August, 1970; (Annexure 23 to 
the affidavit of 9-9-1971) or the Accoun- 
tant .General’s certificate of 3-8-1970, was 
received by the Principal, a -letter had 
been sent to Km. Baweja’s father that 
the petitioner’s admission to the course 
could not be considered on the basis of 
the certificate - ed and that the 
Principal had been :directed by the Gov- 
ernment to request M, L. Baweja to sub- 
mit a certificate that he was a permanent 
resident of Himachal -Pradesh. - In: other 
words, before the material could be ob- 
tained to enable the Selection Board or 
the Government ‘to: decide whether the 
petitioner’s father was or was not a Hima- 
chal Government employee, the’ Prinicpal 
had already taken -the decision on the 
basis of-some alleged. communication from 
the Government of which: no . copy was . 
Placed before us, -° . : 


24.: - The petine ear glained that 
enquiries . were, conducted, on ‘the ques- 
tions both of the permanent residence of 
the petitioner’s father and his status as 
a. Himachal . -Pradesh Government em- 
ployee, behind the back of the petitioner 
and her father and that some secret decl- 
sions.. were taken, for unknown reasons, 
which. were ; not communicated to them. 
As the ‘authorities may have, been unable 
to .make'up.their minds in time, on the 
difficult questions raised, it appears that 
no. names were notified in accordance 
with Rule 10.. Our conclusion that at 
least the Selection -Board was unable to 
make up its mind, even if these ques- 
tions were placed before it ‘or it had any 
jurisdiction to consider and decide these 
matters, quasi-judicially or otherwise, is 
supported, -by references to the. proceed- 
ings before the Selection -Board, the re- 
cord of which was examined by us. The 
recorded . proceedings of the Board: at 
page 121 of the record, show -that, against 
the name of Kumari Manju Baweja, the 
note in column 10, meant for remarks 
where the conclusions, were presumably 
to-be recorded, runs- as follows:— . 

“Referred to. Investigation Depart- 
ment for her claim: being. a daughter of 
ra ‘Government ` employee.” 

xv This indicated that the peti- 
eae daim. on- the alternative footing 
that ‘she. was a permanent resident of © 
Himachal Pradesh, was: not even placed 
before -the--Selection Board, although it 
was invited “and made to appear that the 
authorities concerned will. consider and 
decide it, and the other. claim was “re- 
ferred to-the Investigation. Department.” 
No. other decision of the Selection Board 
about Kumari Baweja was pointed out 
to us, 

26, - ‘So far. as "Rajesh Kumar Abbey 
is concerned, -the affidavit of .9-9-1971, 
filed on behalf of opposite ` parties, -con- 
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tains the assertion that his case was not . 


put by him, at the time of applying for 
admission, on the basis that he claimed 
to be a permanent resident of Himachal 
Pradesh. It was, however, urged on be- 
half of this petitioner, that just as Kumari 
Manju Baweja had been asked to sub- 
mit her case, if possible, on the alterna- 
tive basis that she. was a permanent resid- 
ent of Himachal Pradésh, although this 
was ‘not'the footing on which she had 
applied, an identically ` similar situation 
of R. K. Abbey, who is also the son of 
a displaced person, settled in Himachal 
Pradesh, entitled him to a similar op- 
portunity, so that Art, 14 of the Con- 
stitution is not infringed, even if he did 
not, when making his application for ad- 
mission, depend on any such a claim; 
Another complaint was that’ other candi- 
dates similarly situated had been admit- 
ted after accepting affidavits of their 
guardians so’ that Art, 14 was infringed. 
It was submitted that the. opposite par- 
ties had exercised‘ a. power to pick and 
choose arbitrarily. - 

27. It was also painted out that, 
when this  petitioner’s’ father had been 
granted an interview on 10-8-1970, ac- 
companied by ‘two local leaders, by the 
Hon'ble Health Minister, -at which the 
Principal of the College was also present; 
the petitioner’s “eligibility certificate” was 
asked for from the petitioner’s father who 
had, accordingly, submitted one. This 
certificate (Annexure PL) from the Addi- 
tional’ District Magistrate- of See, 
headed ‘Certificate of Eligibility”. 
given, in accordance with Rules 3 and a 
of the Himachal Pradesh, etc. Public Em- 
ployment (Requirement- of - Residence) 
Rules, 1959, and only stated that S. K. 
Abbey, “having furnished’ the necessary 
proof” is “eligible to’ hold any post in- 
cluded in the first schedule to the rules.” 
It was, therefore, contended that the peti- 
tioner’s father was actually misled by 
having’ been asked for the wrong certi- 
ficate which he submitted: to the Princi- 
pal, on’ 12-8-1970, with a letter stating 
that he had complied with the additional 
requirement even . though this was’: not 
relevant for considering the. petitioner’s 
case for admission to the College. 

28. The certificate dated 20-6-1970 
(Annexure PE) furnished by R. K. ‘Abbey 
with his -application for admission is 
from the Executive Engineer, Bilaspur 
Division No. poo ee ere P.W. D., and 
runs as follows:— 

“Certified that as per his service re- 
cords, Shri Krishan Lal: Abbey. Divi- 
sional Accountant has been:in the ser- 
vice of Himachal Pradesh, P. W, D., since 
28-11-1958. and has served his terms at 
Simla, Solan, Nahan and is at foe 
posted in Bilaspur Division No. H, P 
P. W. D. Bilaspur, since 19-5- 5968, n 
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29.. We have been referred to the 
definition in Cl. 10 (2), Chapter I of the 
G. F. R., of -the Central Government 
which lays down that ‘head of office 
means a gazetted officer declared as such 
under Rule 10 (A) ‘of the Delegation of 
Financial Powers Rules, 1958. It is not 
disputed that, in accordance with para- 
graphs 15(a), 17 and 44 of the General 
Public Works Account Code, which were 
applicable at the relevant time, the Ex- 
ecutive Engineer was the head’ of the 
office in which the petitioner’s father was 
working, so that the certificate on the 
face . of it, was quite alright. 


30. As enquiries WA “undertaken 
in the similar case of Shri M. L. Baweja 
father of Kumari Manju. Baweja, it ap- 
pears that further enquiries were. made 
in the case of R. K: Abbey also as his 
father was also a Divisional Accountant, 
A letter of 4-8-1970 (Annexure ZIII) to 
affidavit dated 9-9-1971, of Shri P.. Singh, 
(the Administrative officer of the College) 
shows that the Chief Engineer wrote to 
the Principal of the College that he had 
no information that he should treat per- 
sons posted by the Accountant General, 
Himachal. Pradesh; as Divisional Ac- 
countants in Himachal Pradesh, as State 
employees. The Principal was, however, 
referred to the Accountant. General. for 
further clarification, just as had happen- 
ed in Kumari Manju Baweja’s case. And, 
just as in the case of Kumari Baweja, 
the Deputy Accountant General had given 

is view- in the form of a certificate 
dated 3-8-1970, that R. K, Abbey’s father 
was a-Himachal Government employee 
“for all purposes”. although the Accoun- 
tant General exercised eave 
control over him.” 


31. The proceedings of the Selec 
tion Board indicate that the cases of the 
two petitioners were placed for consi- 
deration before it on’ 22nd and 23rd July, 
1970. Against the claim of the petitioner 
R. K. Abbey, we find in~column 11, in- 
tended for indicating deficiencies, three 
letters and a question mark were put ori- 
finally as follows: “H. G, E.?” Apparent- 
ly the meaning was that the claim of 
the petitioner as a son of a Himachal 
Pradesh Government employee was ques- 
tioned. We find from the record that the 
three letters are crossed out in green ink 
and a cross in red ink is placed in the 
célumn. But, there is.no date ‘against 
any entry. One could, therefore, only 
guess that the claim ‘of. R. K. Abbey was 
perhaps decided by the Selection Board 
on the assumption that he was not eligi- 
ble for admission as a son of a Himachal 
Government employee even before the 
Principal’s correspondence on the subject 
was complete, or, alternatively, as there 
is no date showing when the three letters 
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arid the. red. cross -put against the name, 
that this question was left undecided : by 


the. Selection Board. on`22nd- and 23rd’ 


July, 1970. The record does not show any 
actual consideration or decision. in writing 
_ by -the: Selection Board -on the question. 
The Principal’s affidavit does not say’ who 
actually, decided this question and .pre- 
cisely when, © 

32.: Our attention’ has ‘been, invit= 
ed. by the learned ‘counsel for “the 
Opposite ‘Parties. to..a reference. ‘which 
was. apparently ‘made. to the.’ Gov- 
ernment ‘of . Himachal . Pradesh in ‘the 
case of; the two -petitioners - jointly. 
There is. za note by.-the Principal, Dr. 
Sinha, on the record, of. ‘the proceédings 
before the Selection Board: showing: that 
the Principal had come to the conclusion, 
on. 12-8-1970. after the proceedings of the 
Selection. Board, that. neither of the. two 
petitioners could: be considered. eligible 
for a ion as they could not be treat- 
ed as children of Himachal Government 
‘employees as claimed by them. The note 
ends as follows:— 


` “Judicial Secretary ` may’ kindly see. 


the above decision so that further action 
may be taken in thé matter. ee 

33. _ The record. examined by. EA 
thus indicates that the decision to exclude 
the petitioners “from admission on the 


ground that: they had- not furnished the, 


required certificates, and to adimit certain 
other: candidates - who, ~ on’ the basis: of 
marks obtained, . -were below “thè” peti- 
tioners, was’ perhaps that ‘of the Princi- 
pal of ‘the College himself). "We cannot 
bé certain whether he had’ receivéd any 
extraneous suggestions or. guidance ‘from 
any authority or source, ‘but it* is’ clear 
that the names‘of the selected ‘candidates 
were, for some unknown ‘reason, not put 
up. on the notice board ‘as required- by 
Rule 10, and that the Principal referred 
the matter to:the Judicial Secretary -in 
the Law Department of the’ ‘Government 
for final approval before taking the ‘fur- 
ther action” he may have ‘intended. If 
by “further action” the: Principal meant 
that he: was ‘going to. inform -the peti- 
tioners of the grounds on “which ‘their 
names for admission had. been rejected, 
that action. was never taken. either: before 


the petitioners filed their. applications-in . 


this Court under Art, 226 of the Constitu- 
tion, on 24-9-1970,.-or ar ne filing of 
the petitions, 

- 34. ` The record of the eored 
also discloses that the opinion given by 
the Judicial Secretary in the Law Depart- 
ment, on .18-8-1970, after: considering 
whether: the’ Divisional Accountants con- 
cerned’ were on-a Himachal’ cadre; the 
authority which could transfer them ‘and 
the’ fund from which they~received’ oS 
salaries, came to: the conclusion:—. ` 
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i.“These persons are . employees of 
Himachal Government, and the certificate 
of the™'Accountant General:is very clear 
in‘this regard. The Executive Engineer 
of the P. W. D, has. also given a similar 
opinion.. I ‘do nöt: think - any” Torthep 
clarification .is.needed.” >.: > 

. 35., . The matter then, for some un- 
explained reason, went to. the Finance 
Department, and, on 28-8-1970. an Under 
Secretary. (Finance) gave his opinion as 


i follows: — 


 -“The Law Department“ have’ in their 
note. indicated certain tests, which, though 
relevant dre’ inconclusive. ` In the cir- 
cumstances, the cadre of Divisional Ac- 
countants used ‘in. the. certificate given 
by. the, Accountant’ General is not in 
order, . The Accountant General is the 
appointing . authority, controlling © autho- 
rity, and, _presumably also the disciplinary 
authority, in respect, of Divisional Accoun- 
tants. They are deputed -to serve in 
Himachal’ Pradesh P, W. D.-and remain 
there during the’ ‘pleasure of the Accoun- 
tant General,- who.may order their trans- 
fer/replacement, But. so long as they 
serve in Himachal Pradesh P. W. D., their 
salaries- have to be ‘paid out of the budget 
of Himachal- Pradesh P, W. D. The Divi- 
sional Accountants. are. therefore, to my 
mirid, -’ Central - Government. employees 


serving in Himachal Pradesh and as such 


in- terms of noté 2 referred above, their 
children. do’ not seem to be eligible for 
admission: to Himachal Pradesh Medical 
College”. i 
ce i AN “ After’ ‘that, the Under Secre- 
tary (Finance): noted that the Principal 
of the ‘Medica! College had favourably 
recommended“ the cases of sons and daugh-~ 
ters of employees of the office of the Ac- 
countant’-Général’ Punjab and Himachal 
Pradesh‘ ‘and that of-Shri*Devinder Kumar 
Arora on account of their long ‘stay in 
Himachal Pradesh “and their “bona fide 
interest’ in’ ‘ permanently settling here.” 
The: Under Secretary’s opinion, on this 
question, was then given as follows:—_ 
: “The relevant instructions in the pro- 
spectus quoted above, however, “speak of 
permanent. residence and not mere resi- 
dence. -'So- far as my opinion is concern- 
ed, .permanent residents are sons of the 
soil.- Proof“ of permanent residence lieg 
in-‘a person having landed - pare, ete, 
so far as my knowledge goes. I do not 
know how they have ‘been. held. to have 


‘passed’ this test. But; the proposal as äp- 


proved by the: Revenue Minister as mub 
ject: to ‘thelr producing affidavi 
"37. © On ` 29th : ‘August, 1970, the 
Leno inane. Minister - indicated his 
‘agreernent with the opinion given by the 
Under Secretary Finance in the following 
terms:— - 
~. “J-agree with the above views of the 
Finance Department, . Employees of the 
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Accountant General are not and cannot 
be :considered the -employees. of Himachal 
Pradesh even ‘if they are serving with 
Himachal Government as officers on de- 
putation. Long stay- in Simla in rented 
buildings also does not.entitle one to be 
defined as permanent residents.” ae 


38, On -2nd of September, 1970, 
the Chief Minister merely endorsed the 
word ''seen’ and signed in the margin. The 


Health Minister then signed above it on. 


4th September, 1970. It, therefore, ap- 
pears that the cases had been the subject- 
matter of’: ‘consideration at the highest 
governmental levels although the rules 
found in the prospectus contained no pro- 
cedure whatsoever for ‘such a. reference 
to the Government or ‘indication of the 
manner ‘in which it was to be dealt with. 
Before proceeding further, ‘we may also 
note that, although the ‘Law Department 
had not considered the question of per- 
manent fhe Hao yet, the Under Secre- 
tary in 
his opinion on that matter also and this 
seems to have been accepted by the Law~ 
cum-Finance 


39. If the clali of the petitioners 
for admission was not considered at all 
on the footing that they. may. be per- 
manent residents of Himachal Pradesh, as 
is suggested by the affidavit filed by Sri 
Pritpal. Singh, the Administrative. Officer 
of the College, on 9-9-1971, it is difficult 
to understand why the ‘alternative case 
was mentioned at all in the opinion given 
by the Under Secretary (Finance). In 
paragraph 6 of the earlier affidavit of 
23-11-1970, filed by Sri B. P. Sinha, the 
Principal, in reply to the petition of 
Kumari Baweja, it was stated:— 

EAE the certificate of being per- 
manent resident of Himachal Pradesh pro- 
duced by the petitioner was not in order 
and as such he was not considered eligi- 
ble for admission into ist year of 
M. B. B S. Course in H, P, .Medical 
College, Simla, beginning from August, 
1970 as she was not eligible according to 
the. rules of admission to the College.” 
This version is more in conformity with 
the record. of the proceedings in the Fin- 
ance Department. In the case of R. K. 
Abbey, in paragraph 6 of the- affidavit of 
the Principal dated 23-11-1970, it was 
stated:— 

NE RES since the applicant coùild 
not produce certificate of his being per- 
manent resident of Himachal Pradesh and 
a ward of the employee of Himachal 
Pradesh Government, he was not -consi- 
dered eligible for admission Fa ist. year 
of M. B. B. S. Ccurse in H. Medical 
Tone? Simla, beginning | ee August, 


This also indicates that perhaps even the 
case of R. K. Abbey was considered on a 
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the Finance Department had given ` 
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possible alternative footing that he may 
be a permanent resident of Himachal 
Pradesh although the affidavit of the 
Administrative Officer in his case, filed on 
9-9-1971, correctly states this candidate 
had "never applied on the basis of. his 
being a permanent resident -of Himachal 
Pradesh.” 


40. The above’ mentioned confu- 
sion, on the question whether the only 
basis on which the’ petitioner had ori- 
ginally applied or. some: other Dene ve was 
also taken into ‘account in refusing admis 
sion to-the petitioners, has given rise to 
the submission’ before us that the peti- 
tioners were refused admission really on 
the footing that they were erroneously 
not considered to be bona fide residents 
of Himachal Pradesh, It was urged. that 
this consideration was extraneous to. the 
decision of the ‘actual claim of the peti- 
tioners on merits, that they were children 
of Himachal Pradesh Government em- 
ployees, and, therefore, such decisions as ` 
ant be there against them, were vitiated 

wW. 


4i. The confusion was ` certainly 
not clarified by the filing of affidavits, 
dated 10-12-1970, in both the cases, by 
Shri H. R. Mahajan, a Secretary to the 
Himachal’ Pradesh Government, _asserting: 

“I. That the criteria for determining 
the bona fide Himachali or permanent resi- 
dent of Himachal Pradesh is that a per- 
son. should have been living in Himachal 
Pradesh from generation to generation and 
wedded to the soil of Himachal Pradesh 
and having no connection, as such, with 
any other State or territory excepting 
Himachal Pradesh, Mere residence in 
Himachal Pradesh or being -in Govern- 
ment service or semi-Government service 
as such does not entitle to a certificate of 
permanent resident or being a Himachali. 
Being a permanent resident or bona fide 
Himachali it implies that.the person con- 
cerned has his permanent home in Hima- 
chal Pradesh.. 

In determining the question! of per- 
manent residence -or being bona fide 
Himachali one has to consider :all the 
ane given above.” 

42. If -no question or occasion for 
determining whether the petitioners were 
permanent residents of Himachal -Pradesh 
or not arose on their claims for .admis- 
sion on another ground altogether, the 
criteria set out on 10-12-1970,. for judg- 
ing an alternative claim as permanent 
residents of Himachal Pradesh, were not 
relevant. If. however, these criteria had 
been really applied for judging the claims 
of -the petitioners as children of Himachal 
Pradesh. Government servants, we think 
that the decisions would be vitiated on 
the ground that matters extraneous or 
irrelevant to the consideration of the real 


© chalf domicile 
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question ‘had affected the decision. More- 
over, these criteria, for determining Hima- 
seemed to us to extend 
considerably beyond the criteria actually 
laid down in the rules. It does not seem 
necessary for us to decide now the ques- 
Hon whether these criteria. were also 
actually used, The question appears to 
have crept in somehow when the matter 
went to the Finance Department, but, 
the opinion given by the Finance Under 
Secretary, and also that expressed by the 
Law-cum-Finance Minister do seem to 
keep the two questions apart though | this 
is not explicitly stated, 


43. As these cases have come up 
after the expiry of the year for which 
admission to the Medical College was 
sought, it was contended before us that, 
whatever may have been the decisions 
last year, the rules in the prospectus 


having béen changed, we could not give . 


relief to the petitioners even if we came 
to the conclusion that the decisions taken 
last year were erroneous. It was admit- 
ted that the petitioners had applied afresh 
on both footing ie, pérmanent residents 
and children of H. P. employees, for ad- 
mission this year (i. e. 1971-72). But, ac- 
cording to the opposite parties, the 
changes. made in the prospectus placed 
new obstacles in the way of the peti- 
tloners by clearly laying down, in the 
form of amendments to the prospectus 
together with the appended notes, new 
criteria for determining what a bona fide 
Himachali or a permanent resident -of 
Himachal Pradesh is, and, at the same 
. time, gave them scope for admission if 
they were to: admit and apply on the 
footing that they are children of a Central 
Government employees for whom two 
seats out of 60 are now allotted. On 
iar grounds, it was submitted that the 

t 
It was urged that the petitioners could 
apply again to this- Court if admissions 
to them in the quota of two for children 
of Central Government employees was 
.refused. for the year 1971-72. ` 

44. In reply. it was contended, on 
behalf of the petitioners, that the quota 
reserved for children of Central Gov- 
ernment employees „was unreasonably 
low, and that an admission by them that 
tbey were only entitled to places there 
would defeat the just. claims of the peti- ` 
tioners which had been put forward for 
admission for the current year on other 
grounds. As the petitioners challenged 
the constitutional- validity of the. new 
classification and criteria, and a postpone- 
ment of decisions by this-court, on the 
fresh questions raised before it, by dis- 
missing the writ petitions on the ground 
that the petitions had become infructuous, 
was fraught with possibilities of unmerit- 

hardship to the petitioners. vermission 
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petitions had become. infructuous. . 
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was. given to amend their petitions and 


P add grounds. Affidavits showing the 


fresh facts and amended rules were 
allowed to be exchanged. The father of 
each petitioner was also allowed to be 
cross-examined by the learned counsel 
for opposite ‘parties on facts relating to 
is domicile and employment contained 
in his affidavit, . 


45. The amended rules for 1971- 
72 add Cis, (c) and (d) to the two former 
categories of eligible candidates: (a) chil- 
dren of permanent residents of Himachal 
Pradesh, and (b) children a Himachal 
Pradesh Government employees, These 
added categories are split up into groups 
(d). (f) and (g) in-the distribution of 60 
seats together with three for nominees 
of the Chief Minister making up 63 alto- 
‘gether. The relevant rules and notes are 
stated as follows:— 


“Against the total No. of 60 seats, the 
admissions will be done as under:— 


(a) Scheduled Caste 15% Inter-change- 

(b) Scheduled Tribes 5% able 

(c) Backward Classes 2% 

(d) Son(sYdaughter(s) of 
defence Service person- 
nels of Himachal Pradesh 
who distinguished them- 
selves in the National 
Emergency 

fe) Candidates who have 


mination from the schools 
‘located in the rural 
areas Twelve 

{£ Sons(s)/daughter(s) of 

Defence Service person- 

nels posted in Himachal 

Pradesh during the sub- 

mission of application 

of the candidates and till 

his/her admission is 

finalised ` 


(gz) Son(s) and daughter(s} 
of the Central Govern- 
ment emplovees posted a 
in Himachal Pradesh 
during the submission 
of the applications of the 
candidates and till their 
admissions are finalised 
th) Son(s)/daughter(s) of 
political sufferers ‘and 
persons of Himachal Pra-. 
desh with outstanding 
social background 
(i) Women students 
(i). Remaining seats to be 
‘filled on merit Twenty-three 
Note:— (1) Remaining unfilled seats 
from the categories (a), (b). (c). (d), (e). 
(f), (2), h) and (i) mtntioned above will 
be treated as unreserved provided the 
required number of eligible candidates 


One 


Two 
Six 
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do not come forward and will be filled 
on merit. Such seats will’be filled. from 
the categories other than those mention- 
ed at (f) and (g) above. 


. Note:— (2) The. criteria for deter- 
mining the bona fide Himachali or per- 
manent resident of Himachal Pradesh is 
that a person should have been living in 
Himachal Pradesh from generation‘ to 
generation and wedded to the soil of 
Himachal Pradesh and having no connec- 
tion, as such, with any other State or 
Territory excepting Himachal Pradesh. 
Mere residence in Himachal Pradesh or 
being in Government service or semi-Gov- 
ernment service:as such does not entitle 
to a certificate of permanent residence 
or being a Himachali. Being a perman- 
ent resident or bona fide Himachali it 
implies that the person concerned. has his 
` permanent home in Himachal Pradesh. - 

Admissions against the reserved seats 
will also be done on merit. 
“Nomination: The Chief Minister 
will nominate 3 candidates at his discre- 
tion over and above the prescribed quota 
of admissions, for candidates from out- 
side Himachal Pradesh. 

No special teaching arrangements 
exist for women students. Their teach- 
ing and study arrangements are the same 
as for the male students, with whom they 
have to work.” 

There appeared another amendment even 

‘ during the hearing of the petition in this 
Court shown by the affidavit filed on 
16-8-1971. where the Administrative 
Officer of the- College stated that the 
‘Himachal -Pradesh Government 
decided to add as follows in paragraph 2 
of the prospectus:— 

“All the seats in Himachal Pradesh 
Medical College are to be filled up from 
amongst the bona fide Himachalis except- 
ing categories (f) and (g) in whose case 


the condition of their being bona fide. 


Himachalis has been waived as a special 
case.” 

~ 46, _ Having given a fairly detailed 
account of the way in which the quez- 
‘tions raised by the claims of the peti- 
tioners to the College were considered, 
and of the applicable rules for admission 
to the College: with amendments brougnt 
uptodate. we turn now to the question 
whether the Selection Board appointed by 
the Government or the Principal, who is 
the Chairman of the Board, or members 
of Government, who appear to have been 
determining the rules of admission and 
how they are to be applied. act in purely 
administrative capacity, taking decisions 
on matters of policy only. which are non- 
justiciable, or they have to act quasi- 
judicially. There wis) a whole host of 
authorities on such a question and quite a 
number of decisions have been cited be- 
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fore us. We will . however, after men- 
tioning cases cited, deal only with- those 
cases which -explain our lines of reason- ` 
Ing. , 

47. No decision has been placed 
before us dealing directly with the nature 
of functions of a Selection Board for ad- 


- mitting students to a College. The autho~ 


rities relied upon on behalf of the peti- 
tioners are mainly four: 1. Board of High 
School and Intermediate-Education, U. P. 
Allahabad v. G. D, Gupta, (AIR 1962 SC 
1110); 2 Jaswant Sugar Mills v. Lakshmi 
Chand, (AIR 1963 SC 677); 
Orissa v Dr. ) Binapani. Dei, (AIR 


(Miss 
. 1967 SC 1269) and (4) A. K. Kraipak v, 
. Union of India, (AIR 1970 SC 150). 


è 48. On the other hand. learned . 
counsel for the respondents relies on the 
principles laid down in Province of. Bom- 
bay v. Khushaldas S, Advani. (AIR 1950 
SC 222); Virindar Kumar Satyawadi v. 
State of Punjab, (AIR 1956 SC 153); 
Shivji Nathubhai v. Union of India, (AIR 
1960. SC 606); Nagendra Nath Bora v. 
Commr, of Hi Division’ and Appeals, 
Assam. (AIR 1958 SC 398); and Sadhu 
Singh v. Delhi Administration. (AIR 1968 
#SC 91). Reference has also been made 
by the learned counsel for the opposite 
parties to Prabhat Chandra Deka v. K. C, 
Barua, (AIR 1960 Assam 1); Thiruven- 
gadam v. Muthu Chettiar, (AIR 1970 SC 
34) & Testeels Ltd. v, N, M. Desai, Con- 
ciliation Officer, (AIR 1970 Guj 1) (ŒB). 
49. The decisions cited by learn- 
ed counsel for the opposite parties may 
be considered first, as they lay down 
principles formulated before the some~ | 
what wider scope given to these very. 
principles in the later cases, In the first 
of these. Khushaldas S. Advani’s case. 
AIR 1950 SC 222 (supra), reliance -was 
placed upon- the well known English 
Case. The King v. Electricity Commrs., 
(1924) 1 KB 171, where Atkin, L. J. laid 
down the following tests: ; 
_ - “Wherever any body of persons haye 
ing legal authority to determine questions 
affecting the rights of subjects, and hav- 
ing the duty to act judicially actin excess 
of their legal authority they are subject 
to the controlling jurisdiction -of the 
cans Bench Division exercised in these 


. 50. This test requires: firstly, that 
there must be a power or legal autho- 
rity to determine questions which affect 
individual rights given by the law; and, 
secondly. that the’ authority concerned. 
must be under a duty to act judicially or 
quasi-judicially. These two requirements 
have been elaborated in subsequent deci- 
sions, such as Rex v, London County 
Council, (1931) 2 KB 215 at p, 243, where 
four conditions, on the strength of the 
decision in the Electricity Commissioner’s 
case (supra). were. laid down before ine 


1972 : 
terference by .a Court with such a deci- 
sion is possible, These werei— 


(1) there must be a body of persons, - 


_- (2) it must have legal authority to 
arterat ‘questions affecting the: rights 
of sub 


3) it or has the duty laid upan: ‘it ‘to act. 
its legal- l 


judicially, and `- 
-(4) cit - acts an excess of 
authority. ` 


BL. pees stains relied upon 
by the opposite ‘parties was- laid down 
in cases ‘such as V. K, Satyawadi’s case. 
AIR 1956 SC ‘153 (supra). ` This was that 
the provisions of law -prescribing the 
powers and procedure must be closely: 
examined in order to. determine. 


imposed upon the authority which decides 


before deciding whether the power vested’ 


in.the authority is judicial or quasi-judi- 
cial or purely administrative. f 


52. A primary. distinction, to “our. 


mind. between. a -judicial or’ .quasi-judi- 
cial .decision and a purely :administrative 


act, is that, whereas purely ‘administra 


tive and exécutive action may spring 


from considerations of policy; which-’are- 


not justiciable ordinarily,-a quasi-judicial 
proceeding becomes imperative when a 
matter can only _be -decided--with refer- 
énce to. legally defined rights, after’ an 


objective ‘and impartial ascertainment of: 


facts. A judicial decision’ postulates that 


the empowering and the-procedural pro-- 


visions of regular’ courts -or’ tribunals -are 
there to-warrant it. A -quasi-judicial 
decision also‘ means ‘that the ‘power to 
decide is there, but -the rules of ` pro- 
cedure.” even ‘though not: found incor- 
porated .. specifically in -statutory provi- 
sions or rules, are those of. natural jus- 


tice, the varying requirements of which , 
in differing. settings. are determined: ulti- 


mately by Courts if disputes arise. i 


53. In the, Taer tyne oi fasea: the’ 


duty to ‘act -quasi-judicially is inferred 
primarily from the nature of the right 


to be adjudicated upon coupled’ with “the . 


question whether a dispute ora lis had 
arisen between parties affected. -In both 
types of cases; the rights of parties in- 
terested must have been defined by law. 
They are :determined after ‘ascertaining 
the relevant facts impartially arid obiec- 
tively. Whether ‘the décision is judicial 
or: quasi-judicial ‘the authorities ‘con- 
cerned cannot act on irrelevant considera- 
‘tions. because the criteria or the princi- 
ples, according ‘to which rights are to be 
determined, are laid down by law, or ate 
objective and not subjective, ‘and the 
material to be considered must’ be- rele- 


vant to .a-decision on such a question: 


Strictly judicial decisiong:aré given after 
following the provisions contained in’ the 
procedural codes and the Evidence: Act 
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the. 
nature of the’ functions and the duties. 
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prescribing rules of relevancy and: admis- 
sibility of evidence. Where the decisi 
is .quasi-judicial, the. rules of .relevan 
are merely rules of justice. reason, and 
logic which are not laid down rigidly in 
a procedural code.. Even the exercise 
and vires. of completely executive or ad- 
ministrative power could be assailed 
it is capable of being shown to be quite 








designed ‘to serve 
could not have been. within -the intend- 
ment of those who made the law vesting 
the power to. act. Whereas quasi-judi- 
cial’ decisions are open to correction by’ 
courts even if there are errors apparent 
upon’ the face of the record: in reaching}- 
them;- purely administrative ‘action, rest-| 
ing on matters of policy. -can be challeng- 
ed only om very limited grounds by esta- 
blishing excess of power, or mala fides, 
or a fraud upon powers. conferred, 

54.. ~The requirements of implied 
just and. reasonable procedure, in decid- 
ing questions of right. were considered as 
long ago as A. K Gopalan v. State of 
Madras,: (AIR 1950: SC 27), where. in the 
course of a comprehensive survey of the 
fundamental rights:contained in Arts. 19. 
—~24-~-and—22,. the procedural requirements 
of. “due process”, 
Law. and summarised. in Willis’ “Con-~ 
stitutional Law”, were noticed as follows: 

- i Notice, `. 
2. Opportunity to be heard, 
~ 3) -An impartial tribunal, and 
i An ordinary course of procedure.” 
In Ghanshyam Das’s case, AIR 
1962 SBa 1110: (supra). their Lordships of 
the. Supreme Court said, after referring 
to their earlier decisions in four cases 
beginning with’ Nagendra Nath’s’ case, 
ATR -1958 SC 398. (supra): . 
~ “Now it may be mentioned that the 
statute is not likely to provide in so many 
words that. ‘the:authority passing the 
order is required :to.act judicially that 
can only be inferred from the..express 
provisions of the -statute in the first in- 
stance in each. case and no one circum- 


~ stance. alone will be. determinative of the 


question whether the authority, set up- 
by the statute has the duty to act judi- 


` cially or not. The inference whether the 


authority..acting under a statute where 
it is -silent has the. duty to act judicially 
will. depend on the express provisions of 
the statute read along with the nature 
of the rights affected. the.manner of the 
disposal provided. the objective criterion 
if ‘any to. be- adopted: the effect of the 
decision .on the person .affected and other 
indicia afforded bythe ‘statute.--A duty 
to act. judicially may arise in widely dif- 


“ferent circumstances which it will be im- 
‘possible and indeed. inadvisable to attempt 


to define: exhaustively; (vide observations 


as found-in American _ > 
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of Parker, J., in R, v. Manchester Legal 
Aid Committee, (1952-2 QB- 413).” 

In that case, their Lordships infer- 
red that the Examinations’ Committee of 
the Board of High School and Interme- 
diate Education, appointed under Sec. 13 
of the U. P. Intermediate Education Act 
of 1921, when dealing with cases of 
candidates accused- of having used unfair 
means in the examination hall. had to 
act quasi-judicially and observe the prin- 
‘ciples of natural justice which required 
` that- the party affected must be heard þe- 
fore a decision is given on the question 
involved, - . 


56. We then come to the latest. 
decision, (AIR 1970 SC 150) cited before 
us on this question. Here, their Lord~ 
ships of the Supreme Court observed: 


“The dividing line between an ad- 
ministrative power and’a quasi-judicial 
power is quite thin- and is being gradual- 
ly obliterated. For determining whether 
a power is an administrative power or a 
quasi-judicial power one has to look to 
the nature of the power conferred. the' 
person or persons on whòm itis conferred. 
the framework of the law conferring -that 
power, the consequences ensuing from the 


exercise of that power and the_manner `- 


in which that—power~ is expected to be 
‘exercised In recent years the 
concept of quasi-judicial power has been 
undergoing a redical change. What was 
considered as an administrative power 
some years back is now being consider~ 
ed as a quasi-judicial power.” 

Their Lordships also. observed: 

“With the increase of-the power of 
the -administrative bodies it has become 
necessary to provide guidelines for the 
just exercise of their power. To prevent 
the abuse of that power and to see that 
it does not become a new. despotism, 
Courts are gradually evolving the princi- 
ples to be observed while exercising such 
powers. In matters like these public 
good is not. advanced by a rigid adher- 
ence to precedents, New. problems call 
for new solutions. It is neither possible 
nor desirable to fix the limits of a quasi 
judicial power. But, for the purpose’ of 
the present case, we shall assume that 
the power exercised by the selection: 
board was an ‘administrative power and 
test the validity of the impugned selec- 
tions. on that basis,” a 

In that case, the decision of a Special 
Selection Board for selecting officers for 
the Indian Forest Service ‘was quashed 
on the ground that, although .one of: the 
members, who was himself a candidate; 
‘did not take part in the proceedings when. 
his own selection was-made, yet. he had 
participated in decisions about rival can-7~ 
didates so that the whole proceeding was 
vitiated, In other words. the duty of a 
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Selection Board was to. act justly and 
fairly and without the appearance of a 
ground for bias. Although, the proceed< 
ing of the Selection Board could not be 
classified as judicial or quasi judicial, 
tested by the criterla of a “lis” or the 
need to observe the “audi alteram partem 
rule”, yet. other requirements of such 
decisions, such as freedom from bias and 
an actually as well apparently honest con . 
clusion had to be satisfied. 





. prospectus to ascertain. 
whether the Selection Board or the Prin- 
cipal or the Government are vested with 
any quasi judicial power to entertain and 
decide a claim to admission which may 
involve a-consideration of disputed ques-.. 
tions. of fact and law, Rule 6 seems to 
lay down that the Principal has a com- 
plete -discretion to call or not to call “ag 
many candidates” ag-he “considers neces- 
sary against-seats to be filled up. by’ the 
Government”. but this aspect will be. ex- 
amined in greater detail later when: con- 
sidering the validity of-a part .of this 
rule. The Board can make selections in 
accordance with Rules 6 to 9. Matters 
contained in Rule 4. are presumably to be’ 
examined, in the first instance. by the 
Principal to whom <-applications are 
addressed, Rule 12 authorises the Prin- 


Ed 
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cipal to take action by expulsion of the 
student and confiscation of fee paid by 
a student admitted on the basis of a false 
statement made in the form of a descrip- 
tive roll and discovered afterwards. We 
` find that this descriptive roll is mention- 
ed in Rule 4 sub-rule (5) and its form 
is given in Appendix A. Although the 
Principal is not specifically required by 
any rule to refer any question to the 
Government, Rule 6 seems to place him 
in the position of an agent of the Gov- 
ernment. The Selection Board is given 
no specifie power to go into questions of 
correctness or validity of certificates al- 
though Note (a) to Rule 4 indicates that 
the original certificates are to be produc- 
ed only before the Selection Board. |. 


59. The function of the Board in 
making selections is primarily to decide 
the order of admissions on merits subject 
to the distribution of the 60 seats as laid 
down in Rule 1, Its true functions, as a 
body of experts, is to assess merits honest- 
ly on the basis of marks assigned and 
other reasonable criteria which may be 
adopted by it at the interviews. It could 
even be considered as a body analogous’ 
to the Selection Board whose proceedings 
were held to be vitiated in ; 
Kraipak’s case, AIR 1970 SC 150 (supra) 
because one of the members was a candi- 
date, and, therefore, presumed to be 
biased in that case. In other words. al- 
though the function of the Board may be 
classified as administrative, yet, it connot— 
act on considerations which do not justly 
and-propérly appertain to merits for pur- 
poses of admission. Of course, the Selec~ 
tion Board can, if the compartmentalisa- 
tion is correct, judge merit compartment- . 
wise, 


60. We do not find any procedure 
prescribed by the rules for obtaining deci- 
sions from the Government or from any 
of its members on questioned claims. 
Even if we were to assume that either 
the Principal, as the executive head of 
the College, or the Government, ‘as the 
authority which frames rules and runs 
the institution on behalf of the State, had 
an implied power to decide questions of 
disputed claims for- admission. we have 
no doubt that questions of such impor- 
tance for the future of the petitioners, as 
their eligibility for admission to Medical 
College are, could only be decided in a- 
quasi-judicial manner. Neither the Prin- 
cipal nor the Government could, like pri- 
vate clubs, arbitrarily deny claims of 
eligibility for admission for reasons which 
needed no disclosure. This means that, 
before a valid decision could be taken 
on a disputed claim. the candidate con- 
cerned had to be informed of the nature 
of the objection so that he or she or the 


may be able to give an appro- 
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priate explanation or reply if possible. 
Otherwise, the decision, if any, on such 
a disputed question. would be vitiated 
for contravening a basic rule of natural 
justice, 


6L We may also observed thaf, 
in the 
t sent to the candidate con- 
cerned or the guardian containing the rea- 
-sons for the rejection of the claim put 
forward. No doubt there is no rule pro- 
viding for such a communication and 
there could be no such rule when there 
is no rule providing specifically for re- 
ference 'of any claim to the Government 
or to any member of the Government 
Nevertheless. if governmental authorities, 
in exercise of a presumed right to con- 
trol and decide any matters relating to 
admissions to the institution, had taken 
upon themselves the obligation to decide 
‘these, the requirements of justice could 
not be fulfilled without communicating 
the decisions and its reasons to the par- 
ties affected and aggrieved. A decision 
and its reasons kept buried in official 
files without communication to the party 
affected could, we think, be treated as 
non-existent in the eye of law so far as 
the person aggrieved is concerned. More- 
over a decision on behalf of the Govern- 
ment has to be evidenced by an order 
in a particular form. The communications 


by the Principal were also of no effect ag” ~~ 


they neither contained any reason nor 
_were ‘preceded. by a quasi-judicial pro- 
cedure. The power of the Principal to 
call only such candidates for selection by 
the Board as he finds necessary and also 
of the Government to determine claims 
for admission even if implied by Rule’ 6, 
could only be exercised reasonably. and. 
in those cases where it was sought to 
exclude a candidate from consideration on 
the ground that his certificate was invalid, 


this power could only be exercised quasi- 


judicially, TA l 

62. We are not oblivious of the 
difficulties of the College and-the Gov- 
ernment. It was pointed out td us that 
there were cases in which certificates 
have been obtained by fraud, cases in 
which persons had passed off as children 
of members of the Scheduled castes by 
fictitious adoptions, and cases in which 
persons residing outside had posed ag 
permanent residents of Himachal Pradesh, 
It was submitted that. unless the autho- 
tities concerned were held to be invested 
with sufficient power to decide such cases, 
it would open the flood gates of fraud 
and falsehood to enable admissions of 
persons who were not entitled to it 
Keeping these difficulties in view, we do 
not think that the Principal or the Gov- 
ernment should be precluded from con- 
sidering disputed claims for admission al- 
though we find that the rules do not con< 


a 
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tain any provision specifying. that some 
authority enquire. into alleged 
spurious or incorrect certificates given 
contrary to the provisions of law. Gov- 
ernmental authorities did *go into the 
question whether the petitioners were 
children of Himachal Pradesh Govern- 
ment employees. They did consider the 
conflicting points of view put forward 
by the Law Department, and the Finance 
Department. The Law-cum-Finance Minis- 
ter decided to accept the view of. the 
Finance Department in. preference to the 
views of the Law Department, overriding 
also the views of two certifying autho- 
tities and declared the certificates stib- 
mitted by the candidates to be ineffective. 
We think that, although such decisions 
may be properly taken, this can be.done 
only quasi-judicially. The reasons for 
rejecting a claim should be eupphed to 
the party. aggrieved. _. a 
63. We are also aware of the tac 
ticism which are directed against what 
was described by Sir-C. K. Allen in “Law 
And Orders”, 2nd Edn.. at. page 389. as 
_the “Ghost-Land of the Quasi” The 
learned author observed:. l 
It was perhaps with satirical intent 
that Cohen, .L. J.. remarked on the un- 
limited imaginative possibilities of the 
‘quasi’ in Johnson & Co. v. Minister of 
Health. (1947) 2 All ER 395 at p. 405; 
‘Counsel_for_the respondents would. seek 
to make him (the’Minister)not only a 
quasi-judge, but.a quasi litigant. bound 
to give Rey discovery to each of the 
parties the quasi lis. Logically, on 
this PEN of argument he would be bound 
to supply. copies of all relevant docu- 
ments and to answer quasi interroga- 
tories.’ That much.decried unruly horse, 
- public policy, is a tame back compared 
with the ‘quasi’. which, like the cowboy 
hero, ‘rides off in all directions’. Scott. 
L. J., discovered a new ‘breed of ‘the. quasi 
- plus: as we need now is.a quasi-minus 
— or, shall we say. a quasi-quasi?” 


64. ` Without minimising the diff- 
culties which are bound to present them- 
selves when appropriate law or rules to 
meet ¢ conceivable situations which . may 
arise and have -arisen. have not been 
framed. we think that certain well- esta- 
blished and widely known rules of natu- 
tal justice must be observed to meet the 
needs of fair play and justice. And. of 
course, the decision taken- on matters 
which have to be decided quasi-judically 
have to be free from errors’ apparent on 


the face of the record or patent unrea- . 


sonableness) We may also observe that 
the procedural rules to be observed are 
not uniform in all cases. In cases.. such 
as the one before us, it is enough if the 
rule laid down-in Local Govt. Board `v; 
Arlidge, (1915 AC 120), is observed. This 
_means that a: personal hearing need not ' 


Manju v. State (Beg -C. I) 


A.LE. 


be given to the party affected, but at least 
a right of representation in writing 
against objections to a claim, of which 
the claimant must be apprised, must be 


given in such cases. In that. case. Vis~ _ 


count Haldane, L. C. observed:— l 

“I agree with the view expressed in 
an analogous. case by my noble and 
learned friend Lord Loreburn. In Board 
of Education v. Rice 1911 AC 179, he 
laid down that. in disposing of a question 
which was the subject of an appeal to 
it, the Board of Education was under a 
duty to act in good faith. and ‘to listen 
fairly to both’ sides: inasmuch as that 
was a duty which lay on every one who 
decided anything. But he went on to 
say that he did not think it- was bound 
to treat such a question as though it 
were a trial -The Board had no power 


to administer an oath. and neéd not ex- ` 


amine witnesses. It could, he thoight, 
obtain information in any way it thought 
best, always giving a fair opportunity to 
those who were parties in the controversy 
to correct or contradict any relévant 


statement prejudicial to their view. If. 


the Board failed in this duty, its order 
‘might be the subject of certiorari and it 


must itself be the subject of mandamus.” `. 


65. We will now -consider “the 
validity of the test of a bona fide Hima- 
chali introduced into the. rules by the 
purported amendment which is ‘said to 
ek ar oe or the petitioners into 

e~eolleg: ess they were to fall in 
the _powly_ created *head(g)-for children 
of e 
posted in Himachal Pradesh: ‘This test 
appears ‘to -have been in existence even 


the rules in the form of a note, which 
turns out, upon an examination, to pe 
nothing less than an exposition of the 


Central Government employees——— 


. before it was attempted to be inserted in ` 


meaning of the first of the four categories. 


of eligibility. that is to say. that of per- 
manent residents of Himachal Pradesh as 
set out in the prospectus originally which 
is still, there. This note looks more like 
a judgment than a definition.. It seeks to 


‘interpret without "amending a category 


which -is already there. This unusual 
mode of what appears to us to be an 


attempt to amend the first category seems - 


to have’ been adopted. only in order. to 
Rive a retrospective effect to a new pur- 
ported definition. Interpretation, how- 
ever. is clearly æ judicial function. In 
the instant case. the interpretation is not 
given even in language which could make 
the ‘meaning of the note clear to us. 


66. It is difficult to understand 
how any person ‘could live beyond his 
own generation. although it is quite easy 
to conceive that his-family may be living 
in. Himachal Pradesh from generation to 
generation, The definition, however, says 
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that the permanent resident himself has 
to be a. person who- should be living in 
Himachal Pradesh from generation to 
generation. This isa physical. impossi- 
bility. If one applies: the literal rule ‘of 
construction: which is still a cardinal tule 
of interpretation, the words “generation 


to generation”. used with. reference to the». 


life of the person whose permanent resi- 
dence has. to be -determined,. make. no 
sense.’ We. have. therefore, naturally to’ 
turn to another rule of. construction in 
an atternpt to find out what. the inten- 
tion of those who used this’ language 
could’ be. We think that the intention 
could only be that it is not merely: the 
residence of the person who is said to 
be a permanent resident;. but also the 
character of the residence of his preced- 


ing generations which should be ‘taken’ 


into account. In other words. without 
showing ‘that the preceding generations, 
the number of which is.not specified, had 
also been permanent residents of Hima- 
chal. Pradesh, -no individual, can be a 
permanent resident. 
the meaning of “a permanent resident.” 
The real intention, put directly and ex- 
plicitly, seemed to be to say: 

“A mere: permanent resident is not 
a permanent resident. In order to be a 
permanent resident he must show that: his 
ancestors were also permanent residents.” 


67, Another element introduced in 
this most unsual ‘interpretation of ~ the 
term “permanent resident” is that he 
must be “wedded to the soil of -Himachal 
Pradesh” ‘whatever this may mean. The 
apparent meaning is that he must have 
some connection with the soil as a culti- 


- vator or owner of some land in Himachal 


Pradesh. This is also an obvious addi- 


tion to ‘the Pee eat n of a mere “per- 


manent: resident.” 
_language it means: 


“A permanent residént’ cannot ‘be -a 
permanent resident of Himachal Pradesn 
unless he ‘acquires some. parmanent vant 
in land in Himachal Pradesh.” 


68. The next feature of this ex- 
traordinary exposition of the meaning of 
the term “permanent resident” is that 
even a person - -whose family may have 
been living in Himachal Pradesh since. 


oe creat! and oe 


time immemorial and for generations. 


which cannot be counted. and who may 
have quite a number of properties in 
- Himachal Pradesh, will cease to be a bona 
fide Himachali if. he has. any connection 
“with any: other State or territory except- 
-ing Himachal Pradesh.” We-are quite 
unable to see what difference the addi- 
tion of the words 
to the meaning, as the learned counsel 
for the opposite parties has tried to make 
out, - 
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This narrows down . 


“as such”. could make | 


Whether these words had any re~.. 
ference to the connection of the indivi- 
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dual concerned with persons of another 
State or. territory, by marriage or friend- 
ship or other kind of relationship, or.`to 
a similar wedding to the soil of a State 
other than Himachal Pradesh, this con- 
dition is -patently unreasonable and diffi- 
cult to understand. It would, if atternpt~ . 
ed to be introduced in any sphere of life, 
tend to make people of Himachal Pradesh 
a class of persons who may become psyc- 
hologically and' culturally retarded, ‘or, 
at any ‘rate, isolated from the rest of the 
country. > ` 

` 69. We. should not forget, in our 
attempts to protect any regional or local 
claims’ or interests, the effect of our Con- 
stitution, described’ as’ follows in Virendra 
Singh v. State of U, P. (AIR 1954 SC 
447 at p. 454). j 

- “At one stroke all other territorial 
alleglances ‘were wiped out and the past 
was obliterated except where expressly 


. preserved; at one moment of time the 


new order was born with its new. allegi- 
ance springing from:the same source for 
all. grounded on the same basis; the 
sovereign will of the peoples of India . 
with no class. no caste, no race, no creed, 
no distinction. no reservation.” 

Both the letter and the spirit of our Con- 
stitution’ militate -with the erection of 
those “narrow ‘domestic walls”- which 


` Rabindra Nath Tagore wanted to zee 


demolished so that the people of our 
country. could’realise their dream of a 
freedom born of that unity without which 
no. part of the country can be strong. 

70. Learned counsel for the op- 
posite parties has drawn our attention to 
D. P. Joshi v. State of Madhya Bharat, 
(AIR 1955 SC. 334).-where the well-known 
distinction between an individual’s politi- 
cal status, which binds, him to a parti- 
cular: country ` by the tie of political 
allegiance, and his civil status. deter- 
mined by his domicile, which subjects 
him to the law of. the locality in which 
he resides permanently. The passage on 
which the learned counsel specially relied 
was:— ` 

‘Domicile has reference to the system 
of law. by which a -person is governed, 
and when we speak of- the domicile of a 
country; ` we assume that the same system 
of law prevails all over that country, 
But, it might well happen that laws re- 
ae to succession and marriage might 
not be the same all over the country, 
and that different areas in the State 
might have different laws in respect of 
those matters. In that case, each area 
having a distinct set of laws would itself 
be regarded as a country for the purpose 
of- domicile.” 

71. .We do not think that the care 
cited helps. the opposite parties beyond 
showing that an Indian citizen can have 
his domicile in a particular State. This 
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is also an Indian domicile as the State 
is a part of the whole country. The 
question before us just now is not whe- 
ther there can or cannot be a State 
domicile. which is als an Indian domi- 
cile. but, what the meaning of the term 
“domicile” is. There is no doubt.that the 
term domicile stands for a-person’s- per- 
manent residence in Private International 
Law. It is clear from a perusal of num- 
erous authorities on Private International 
Law, some of which are cited in D. P. 
Joshi’s case, ATR 1955 SC 334 (supra), 
that a permanent resident is merely that 
person who has proved his intention to 
live permanently at the place which is 
then spoken of as his domicile. The unit, 
for the purposes of domicile, can very 
well be, consistently with Indian citi- 
zenship, a particular State. The question 
before us. however, is whether. a per- 
thanent resident can be reasonably defin- 
ed`as a person who has not merely an 
intention to reside permanently where 
he has his domicile, but must also prove 
the other criteria sought to be introduc- 
ed by the note under consideration. 


72. The definition of a permanent 
resident given in the note . mentioned 
above would, if it were enforced, make 
it impossible for an Indian Citizen with 
a domicile in a State other than Hima- 
chal Pradesh to acquire a domicile of 
choice in Himachal Pradesh by the well 
known tests for such acquisition. In 
Cheshire’s “Private International Law,” 
6th Edn. at page 173, we find:— . 

“The two requisites for the acquisi- 
tion of a fresh domicile are residence and 
intention. It must be proved that the 
person in question established his resi- 
dence in a certain country. with the inten- 
tion of remaining there permanently.” 
It is also observed there, at page 174: | 

“This much is clear, however, that 
a-person’s residence in a country is prima 
facie evidence. that he is domiciled there. 
There is a presumption in favour of 
.domicile which grows in strength with 
the length of the residence. Indeed, a 
residence may be so long and so con- 
tinuous that. despite declarations of a 
contrary intention, it will raise a pre- 
sumption that is rebuttable only by ac- 
tual removal to a new place.” . 

It-was, however, pointed out there that 
neither mere long residence, without the 
necessary intent, could constitute domi- 
cile, nor brief residence, with the neces- 


sary intention, negatived domicile. What . 


was required was a ‘qualitative as well 
as a quantitative test. But, in no case 
bas it ever been laid down, within our 
knowledge in any country, that a ‘domi- 
cile of choice or permanent residence can- 
not be acquired by a person unless and 
until he proves that not only he but one 
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or more. of his ancestors also had the 
same intention or that intention to re- 
side permanently could not exist without 
establishing a permanent connection with 
the soil of a State. . 

73.. In Dicey’s “Conflict of Laws”, 
6th Edn. at page 89, we find the rule re- 


- lating to the acquisition of domicile thus 


stated: — 

“Every independent person ` can 
acquire a domicile of choice, by the com= 
bination of residence (factum), and inten- 
tion of permanent or indefinite residence 
{animus manendi), but not otherwise.” 
In Bell v. Kennedy, (1868) 1 Se & Div 
307, 319 Lord Cranworth observed: 

"Tt may’, it has been said,-‘be con- 
ceded that, if the intention of ae 
ly -residing in a place exists, a residence 
In Bell v. Kennedy, (1968) 1 “Se & Div 
307, 319 Lord Cranworth’' observed: : 

-In Udny v. Udny, (1869) 1 Se & Div 
441. 449 Lord Chelmsford said: 

~ “A change of the domicile of origin 
can only be effected animo et facto — 
that is to say, by the choice of another 
domicile evidence by residence within the 
territorial limits to which the jurisdiction 
of the new domicile extends. A person 
in making this change does an act which 
is. more nearly, designated by the word 


‘settling’. than by any one word in our 
language.” 
74. If acquisition. of a domicile or 


a permanent residence involves “settling”, 
which begins by residence and is proved . 
by establishing in:a legally recognised 
mode, an intent to reside permanently 
(animus manendi), can a State organ alter 
this well recognised concept and right of 
acquisition of domicile of choice by a 
~citizen in any part-of India which is found 
in and ‘protected by Art, 19 (1) (e) of 
the Constitution? The fundamental right . 
guaranteed to all Indian citizens is that 
they can. reside and settle in any part of 
the territory of India. The restrictions 
which a State organ can impose under 
Art. 19 (5) of the Constitution on this 
guaranteed fundamental right cannot go 
beyond those which are reasonably neces- 
sary “either in the interests of the gene- 
ral public or for the protection of the 
interests of any Scheduled Tribe.” We 
are unable to hold that the alteration in 
the very concept of permanent residence 
or domicile, attempted by means of the 
note, said to have been inserted under the 
orders of the Government of Himachal 
Pradesh, can conceivably be considered a 
reasonable restriction on the rights of 
dian citizens under Art. 19 (1) (e) of 
the Constitution if it were directed against 
such a right. -We do not see what in- 
terest of the general public or that of any 
_ Scheduled tribe such a restriction could 
protect. As we have already pointed 
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out, it would unreasonably restrict the 
rights of Himachalis themselves whose 
families have been attached to the soil 
and living in Himachal Pradesh for. gene- 
rations.: If the note were to be given 
its literal and natural meaning” as Courts 
are bound to give it, before any ‘other 
can be resorted to, chali residents. 
will have to either refrain from beneficial 
contacts’ or relations- with Indian citizens 
living outside Himachal Pradesh or not 
get their children admitted’ into the Medi- 
cal College. Again. if a Himachali acquir- 
ed any -'property -outside Himachal 


Pradesh. he and his children would be . , 


disqualified for admission into the College. 
It is difficult to think: of a restriction. 
which could be more unreasonable. It 
would, if upheld, discriminate against 
those ` very valuable and enlightened 
Himachalis who are . enterprising’ and 
capable and- patriotic enough ‘to have ad- 
vantageous ‘and fruitful ` relations with 
Mionici outside Himachal 


15. It “could, however, be urged 
that the added definitive note in th 
spectus of the College does not impair or 
restrict any right of Indian citizens to 
reside or settle in Himachal Pradesh, but, 
it only prevents candidates who do not 
come within the added definition from 
seeking admission to the College. ‘The 
view was certainly - expressed in A. K 

’s case, AIR 1950 SC 27 (supra) 

that, before an alleged restriction upon 
a right guaranteed under Art.°19 of the 
Constitution can be considered restrictive 


of the right at all it must directly. and , 


y affect the exercise 


of that right. This doctrine. laid down — 


` In Gopalan’s case, ATR 1950 SC 27 (supra) 
has been considérably watered down and 
displaced by the view expressed in the 
recent decision of. the Supreme Court in 
R. C. Cooper v, Union of India, (AIR 
1970 SC 564), that the totality of the 
-effects of a provision on a right conferred 
by Art. 19 must be considered. It is true 
that the narrowed and the rather abstruse 
definition of a Himachali is not directly 
aimed at the right of residence or settle- 
ment in Himachal Pradesh. But, as Ana 
ed out above, it discriminates. between 
permanent regldents -of Himachal Pradesh 
fm a manner which is not at all reason- 
ably related. to either the objectives of 
the educational programme. given in the 

ng of the prospectus’: orto any 
other object éutside it which could con- 
ceivably benefit the people of Himachal 
Pradesh. Hence, this restrictive defini- 
tlon “must. in any case, be struck down 
for violating Art. 14. But, we have re- 
ferred to the provisions of Art. 19 (1) (e) 
of the Constitution also as we think that 
the definition is inconsistent with Arti- 
cle 19 (1) (e) as well. A provision may 
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be. inconsistent with a fundamental right, 
- without operating as a direct fetter upon 
that right. and, therefore, void to the 
extent of this inconidstency as laid down 
by Art. 13 (1)... 

76. The net question which arises- 
is whether any part of the frésh defini- 
tion: is- valid and ‘can be separated from 
the remaining’ invalid part We think 
that the- last line of the note could, if 
interpreted ag we are doing it here, be 
separated and held to be valid. This 
part reads as follows:— 
“Being a permanent resident or bona 
fide Himachali it implies that the person - 
concerned permanent home in 
Himachal Pradesh.” `. 
If this part connotes nothing ane than 
the natural and ordinary. and well re- 
cognised ` elements of acquisition of a 
domicile, by applying the test. of con- . 
currence’ of residence with the intention 
of. permanent or indefinite residence, it 
could be sustained, -In Dicey’s Conflict 
of Laws (6th Edn. at p. 90), we find:— 


“The acquisition, in short, of a domi- 
cile of choice is nothing more than the 
technical. expression for settling,in a new 
home. or country. and therefore. involves 
the existence of precisely those--condi- 
tions of act and intention which we have 
seen to be requisite for the acquisition 
of.a home.” 

But, if that sentence is intended to debar 
indian citizens or their children from 
entry into .the Medical College . even 
though they may. have acquired a new 
domicile of choice in Himachal Pradesh 
in accordance with the well recognised 
meaning of acquisition of a domicile of 
choice, consistently with the guaranteed 
fundamental right under Art. 19 (1) (e) 
of the Constitution: this part would also 
be invalid. If, however, we give . the 
first meaning, which sustains its validity, 
it does not- amount to-an’ amendment of 
what is’ already - contained in the un- 
amended prospectus. As we should prefer 
a mode of interpretation which sustains 
rather than one which invalidates a pro- 
vision, we need not, subject to the inter- 
pretation given above. strike down the 
last sentence of this note. But, as the 
remaining part of note (2) of the amend- 
ed prospectus is neither reasonably con- 
nected with any object of the teaching 
programme at the Collége nor is con- 
sistent with the constitutional provisions 
it must ‘be and is hereby declared invalid 
and struck down. ``. l 


17. Another question REEE be~ 
fore us was whether the compartment- 
wise distribution of 60 seats and the se~- 
cond amendment made by the Govern- 
-ment reserving all the seats except one 
in category (f) for the children of the 
Defence S personnel and two in 
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category (g) for children of Central Gov- 
ernment employees were valid. Quite a 
number of authorities were cited before 
us on the extent to which such reserva- 


tions could be made under Art. 15 (4) — 


of the Constitution. It was urged that 
any reseryations sought to be made under 
this provision could not cover more than 
` 50 per cent. of the total number of seats 
available. As the affidavit filed on behalf 
of the opposite. parties tried to justify 
the reservations made of ‘all the seats, 
except the three. as indicated above. for 
permanent residents of Himachal Pradesh, 
on the ground that all bona fide Hima- 
chalis could be classed as socially, econo- 
mically, and educationally 
people, who had to be especially provid- 
ed for, learned counsel for the petitioners 
- urged that the entire scheme of such a 
reservation was vitiated by applying the 
principles laid down by their Lordships 
of the Supreme Court in M. R. Balaji 
v. State of Mysore, (ATR 1963 SC 649). 
which was followed in T. N. Tiku v. State 
of Jammu and Kashmir, (AIR 1967 SC 
1283). 

78. Although learned counsel for 
the opposite: parties had tried initially to 
justify the stand taken. that all the per- 
manent residents ‘of Himachal Pradesh 
could be’ classed as backward, on the 
strength of some very general assertions 
about the industrial, economic, and educa- 
tional conditions in’ Himachal Pradesh, so 
that they could be presumed to be en- 
titled to protection under Art. 15 (4) of 
the Constitution, he gave up this stand 
when confronted with the difficulties 
created in his way by the decisions of 
the Supreme Court in Balaji’s case, AIR 
1963 SC 649 (supra) and T. N. Tiku’s 
case, AIR 1967 SC 1283 (supra). ‘Indeed, 
if that argument had been persisted in; 
on behalf of the opposite parties, it could 
be repelled on the ground that the mate- 
tial placed before us was not sufficient, 
as held by the Supreme Court ‘in State 
of Andhra Pradesh v. P. Sagar, (AIR 
1968 SC .1379).: affirming a decision of 
the Andhra Pradesh High Court reported 
in AIR 1968 Andh Pra 165, to show that 
all the permanent residents of Himachal 
Pradesh could be classified as ‘Backward’. 


79. The test of what could côn- 
stitute a ‘socially and educationally’ back- 
ward “class” of persons, entitled to be 
protected under Art. 15 (4), -have been 
discussed very fully by their Lordships 
of the Supreme Court’ in Balaji’s case, 
ATR 1963 SC 649 (supra) &-Chitra Lekha’s 
case, AIR 1964 SC 1823 (supra) and P. 
Sagar’s case, AIR 1968 SC 1379 (supra). 
Even if residents of a whole region could 
be found to be “educationally and social- 
ly backward” 
reasons indicated in Balaji’s case, it was 
doubtful how far exclusion from educa- 


g 
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backward ` 


due to poverty or other- 
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tion in medical or technical colleges of 
those who may be able to profit more and 
give better service to their compatriots 
in return for education, due to their 
superior merit, could. help in removing 


-educational and social backwardness for 


which other methods may be more eff 

It was, however, recognised t 
this was permissible within the reason- 
able limits contemplated .by Art. 15 (4) 
of the Constitution. But, it was pointed 
out, in Chitralekha’s case, AIR 1964 SC 
1823 (supra), that Art, 15 (4), being an 
exception engrafted on the prohibitions 


_ contained in Art. 15 (1), those who claim=< 


ed to be authorised to impose this excep- 
tion had to prove their claim strictly. 


80. In our opinion, there is no: 
need for the opposite parties to seek the 
aid of. Art. 15 (4) of the Constitution at 
all here to. justify the classification adopt- 
ed in the distribution. of seats because . 
we do not find any prohibition here 
struck by Art. 15 (1) of the Constitution 
despite the strenuous efforts of the learn- 
ed ‘counsel for the petitioners to convince 
us that the test of a bona fide Himachali, 
sought to be introduced by the amended 
definition, was “racial”, because it w 
based on residence from “generation to 
generation.” It is, in our opinion, not 
possible to hold that this test could b 








cle 15 (1) of the Constitution because itl 
discriminates between permanent resi- 
dents or Himachalis themselves without 


. a reasonable or legally justifiable nexus 


for it. As the Supreme Court pointed 
out, in D. P. Joshi’s case, AIR 1955 SC 
334 (supra), a residential restriction can- 
not be equated with one based on a 
“place of birth” struck by Art. 15 (1) of 
the Constitution. We find that there is 
no restriction, in the classification or dis- 
tribution of seats, which could be held 
to be struck by either Art. 15 (1) or 
29 (2). of the Constitution. 

81, One of the contentions on, be- 
half of the opposite parties was that the 
only Article which could be considered 
in deciding the validity of restrictions -on 
admissions to educational institutions is 
pie 29 (2) of the Constitutfén which lays 

own:i— | 


“No citizen shall be denied admission 
into any educational institution maintain- 
ed by the State or receiving aid out of . 
State funds on grounds only of religion, 
race, caste, language or any of them.” 
The contention was that this specific’ pro- 
vision relating to admissions into such in- 
stitutions, prevents the use of Arts. 15 
and 14 of the Constitution for consider- 
ing the validity of restrictions on a 
sións to such Colleges.. Article 29 (2) res- 


- 
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tricts bars struck by it to those on one 
of the four grounds mentioned there or 
to a combination of these only. Hence. 
it was submitted, bars could be imposed, 
without any let -or hindrance, by the 
State Government. on grounds such as 
residence or sex or nature of service of 
the parents could, as Art. 14 or 15 (1) 
did not come into play at all in such 
cases. 


82, We are unable to accept the 
correctness of this extreme submission, 
placed before us on behalf of the op- 
posite parties. relying on the maxim; 
Generalia specialibus non derogant which 
was thus explained in Barker v, Edger, 
1898 AC 748, 754 (PC):— 


“When the Legislature has given its 
attention to a separate subject and made 
provision for it. the presumption is that 
a subsequent general enactment is not 
intended to interfere with the special 
provision unless it manifests that inten- 
tion very clearly.” .; 


It will be seen that this statement puts 
the principle on no higher footing than 
that of a presumption of non-interference 
with the special provision and that too 
where the general enactment is sub- 
sequent to the special enactment. This 
is not the position here on the provisions 
we have to construe. - 


83. We may also point out that 
in P. Rajendran v, State of Mysore, (AIR 
1968 SC 1012) although the district-wise 
distribution of seats was held not to vio- 
late Art. 15 (1) of the Constitution, yet, 
it was held that it was struck by Arti- 
cle’ 14~of-the_Constitution. Similarly. in 
D. P. Joshi's case, ~ATR—1955_SC 334 
(supra}, it was held that Art. 14 and not 
Art. 15 (1) of the Constitution was violat- 
ed. In Km. Chitra Ghosh’s case, AIR 
1970 SC 35 (supra), the question whether 
the reservations on residential grounds 
were struck by any of the three Arti- 
cles 14, 15 or 29 of the Constitution, was 
considered and decided on the assumption 
that each of these three Articles could 
be separately applied and ‘that the res- 
trictions under consideration were not to 
be judged merely by reference to Arti- 
cle 29 (2) of the Constitution. Further- 
more. we may point out that Art. 15 (4) 
of the Constitution. introduced by the 
Constitution (First Amendment) Act of 
1951, as a result of the decision of the 
Supreme Court in State of Madras v. 
Smt. Champakam, (AIR 1951 SC 226), 
deals with both Art. 29 (2) and Art. 15(1) 
of the Constitution together. Hence, the 
principle of interpretation applicable here 
is obviously that the provisions -of Arti- 
cles 14 and 15 and 29 (2) must be read 
together and as a whole. In other words, 
Art. 14 lays down a principle of general 
lapplication in all cases. Articles 15 (1) 








Manju v. State (Beg C. J.) 


[Prs. 81-85] H. P. 59 


and 29 (2) were to be considered as mere- 

-ly amplifications or special applications 
of the general principle contained in Arti- 
cle 14 of the Constitution, but they do 
not displace or exclude a test by apply- 
ing Art, 14 in those cases which fall out- 
side Art, 29 (2) of the Constitution. This 
means, in our opinion, that the protec- 
tions conferred by Art. 29(2) of the Con- 
stitution do not exhaust those conferred 
upon citizens seeking entry into educa- 
tional institutions mentioned there. The 
result is that even though a bar to ad- 
mission to such an educational institu- 
tion may not be struck by Art. 29 (2), 
yet, it may have to pass the tests im- 
posed by Arts. 14 and 15 (1) of.the Con- 
al also before it can be held to be 
V: 


84. The question was also argued 
whether, apart from the amended test of 
a bona fide Himachali, which contravenes 
Art, 14, there was any .other restriction 
in the rules or conditions of the pro- 
spectus which infringes Article 14. We 
think that the learned counsel for the 
opposite parties correctly submitted that 
reservations of most of the seats for per- 
manent residents of Himachal Pradesh 
by the State Government could be tusti- 
fied on the strength of recent Supreme 
Court decisions. It was contended that 
it was the duty of the State Governments 
to be concerned primarily with the needs 
and welfare of the inhabitants of their 
own States. In such cases, the discrimina- 
tion is not based on any protection con- 
ferred under Art.. 15 (4), but. on a rea- 
sonable classification, based on other con- 
siderations some of which may be similar 
to those for which special provisions 

be made under’ Article 15 (4). 
These justifiable_grounds take into ac- 
count the rights of the State-which_ bears 
the expenses of running -an educational 
institution and the needs of those who 
pay the taxes to it 


85. In (ATR 1970 SC 35) the re- 
servation of all the places to certain cate- 
Rories- only for admission of students, 
primarily on residential basis, was held 
to be justiflable and not struck by either 
Art..14 or 15 or 29 of the Constitution. 
That was a case of a Medical College run 
by the Central Government. It was ob- 
served there:— 

“It is the Central Government which 
bears the financial burden of running the 
medical college. It is for it to lay down 
the criteria for eligibility. From the very 
nature of things it is not possible to throw 
the admission open to students from all 
over the country. The Government can- 
not be denied the right to decide from 
what -source the admission will be made. 
That essentially is a question of policy 
and depends inter alla on an overall as- 
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sessment and survey of the requirements 
‘of residerits of. particular territories and 
other categories of persons for whom it 
is essential to provide facilities for medi- 
cal education. If the sources are proper- 
ly classified, whether on territorial 
geographical or other reasonable basis, it 
is not for the courts to interfere with the 
manner and method of making the classi- 
fication,”. p gery f 
We may observe that, In this case, the 
Supreme Court .considered the contention 
whether the classification made there was 
hit either by Art. 14 or by Art. 15 (1) or 
by Art. 29 (2) of the Constitution and 
held that the requirements of none of 
these three Articles were violated, 


86. ` In Km. N. Vasundara v. State 
of Mysore, (AIR 1971. SC 1439) Chitra 
Ghosh’s case (supra) was followed in 
holding that, ‘although, the object of selec- 
tion could only be to secure the best 

_ possible material for admission to Col- 
leges, subject to the provision of socially 
and educationally - backward classes, as 
was laid down by: the Supreme Court in 
(AIR 1968 SC.1012), yet, the laying down 
of the sources or the distribution into 
classes within which the selection of the 
best material was to take place, was a 
matter of policy with which the Courts 
will not interfere if a rational basis could 
be found for it. l ; 

. A rule laying’ down domicile as a 
basis of classification was justified in that 
case on the following grounds:—. i 


“In our view the word ‘domicile’ -as 
used in Rule 3 in the present case is 


used: to convey the idea of intention to . 


residé or remain in the State of Mysore. 
If classification based on residence doi 


not impinge upon_the--prineiple of equa- 
lity SO aM (fe hale be hs 

urt in the decision already cited which 
is binding upon us. then the further con- 
dition of the residence’ in the State being 
there for at least ten years would also 
seem to be equally valid. unless it is 
shown by the petitioner that selection of 
the period of ten years makes the ‘classi- 
fication so unreasonable as to render- ft 


. arbitrary and without any substantial 


‘basis or intelligible differentia. The ob- 
ject of framing ‘the impugned rule seems 
to. be to attempt to impart. medical edu- 
cation to the best talent available out of 
the class. of: persons who are likely. so 
far as it can reasonably be foreseen, to 


serve as:doctors, the inhabitants of the. 


State of. Mysore. It is.true that it is not 
possible to -say with absolute certainty 
that all those admitted to the medical 
colleges would necessarily stay in Mysore 
State after qualifying as doctors: they 
have indeed a fundamental right as citi- 
zen to settle anywhere in India and they 


are also free, if they so desire and can. 
A O 
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manage, to go out of India for further 
studies or . even otherwise. But, these 
possibilities are permissible and inherent ~ 
in our constitutional set-up, and these 
considerations cannot adversely affect the 
constitutionality of the otherwise valid 
rule. .The problem as noticed in P, 
Rajendran’s case. (1968) 2 SCR: 786 = 
` (AIR 1968 SC. 1012) and as revealed by 
a large number of cases which have re- 
cently come to this Court is that the 
number of candidates desirous of having 
medical education is very much larger 
than the number of seats available in 
medical colleges. The need and demand 
for doctors in our country is so great 
that young boys and girls feel that in 
Medical profession they can both get 
gainful employment and serve the people, 
The State has therefore to formulate with 
reasonable foresight a just scheme of 
classification for imparting medical educa- 
tion to the available candidates which 
would serve the object and purpose of 
providing broad-based medical aid to the 
people of the State and to provide medi- 
cal education to those who are best suited. 
for ‘such education. Proper classification 
inspired by this consideration and selec- 
tion on merits from such classified groups 
therefore cannot: be challenged on the 
ground. of inequality violating Art. 14.” 
87. In view of the last two deci- 
sions of the Supreme Court, which we are 
bound to follow. it is not necessary for 
us to refer to a large number of cases 
from the States of Andhra Pradesh, 
Assam, Bombay, Calcutta. Jammu and 
' Kashmir, Kerala, Madhya Bharat, Madras, 
Mysore.and Punjab which were _cited-be- 
fore us. - All .we need—say is that the 
domicile-or-thé needs of the inhabitants 
of a particular State can be made the 
basis of reservation of seats by the Gov- 
ernment of the State concerned without 
‘inging the principles contained in 
Arts. 14, 15 and 29 of the Constitution. 


88.. The petitioners, for reasons to 
be ‘given in dealing with the merits of 
their claims for admission to the Col- 
lege, are not hurt if they could secure 
consideration for the. year 1970-71 on the 
basis that they were children. of Hima- 
chal Pradesh Government employees. W 
therefore, need not consider. further all 
the attacks of the distribution of seats 
made by the amendment for the year 
1971-72, All we need observe here is 
that the subsequent bar. confining admis- 
sions to permanent residents of Himachal 
Pradesh for. all seats except three and 
the actual distribution of the seats made 
by this amendment, has not been shown | 
to us to be unreasonable or. mala fide 
upon the facts and circumstances placed 
before us. The presumption of constitu- 
tionality. the manner in which ‘it is to be 
repelled, by showing prima facie unrea~ 
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sonableness or by proving 

establish a discrimination struck by Arti- 
cle 14, and. the principles,to be applied 
in deciding whether this- basic constitu- 


tional provision is infringed, have been” 


repeatedly.. laid down by the Supreme 
Court. .We will-.only refer to the two 
decisions cited. before us on this aspect of 


the case. They are: R., K. Dalmia v.. 
Justice Tendolkar,. (AIR. 1958 SC -538);.. 


Kanghshari Haldar -v. State of West 
Bengal, (AIR 1960 SC 457). These two 
cases were relied. upon by one of us in 
S. C. Anand v. State of U. P.. (ATR 1969 
All 317 (FB) at pp, 330 to 331) to reject 
pleas of ‘unreasonable classification, mala 
fides, and ‘fraud upon the Constitution 
which have to be substantiated by those 
who advance them. 
89. . The validity and meaning of 
Rule 6 of the prospectus may now. be 
considered. If the second sentence in the 
last paragraph of’ this rule could only be 
interpreted so as' to invest’ the Principal 
or the Government with an arbitrary or 
unrestricted power to pick and choose, 
on any. ground whatsoever-and irrespec- 
tive of: the constitutional mandates, this 
part of Rule 6. may, also oe to be struck 
down: This sentence is certainly ambi- 
guous, Learned —counsel-. ‘for: the” peti- 
tioners ‘urgéd that this provision may 
imply application of selective tests. on 
- grounds of eligibility, before a candidate 
is called for an interview by Selection 
Board,: but it does not.apply once ‘a can- 
didate is called for an interview by ‘the 
Selection Board for appraisement ` of 
merits of his case as both -the petitioners 


- had been called. But. we ‘find that the. 


-candidates are required’ to produce. the 
originals of their certificates before the 
Selection Board only so that, presumably, 
in cases of doubt, the Selection: Board 
may also be satisfled.that they are. prima 
facie. in order and valid, before assessing. 
-merits, bos 

7 90. This part of Rule 6 does nof 
specifically- confer any power on the Gov- 
ernment or the Principal, ‘as -an agent of 


the Government: to go behind the certi-. 


ficates. If: there is an implied power, 
even outside these rules, to investigate 
or decide on ‘disputed claims on the basis 
of quéstioned ` certificates’ which ` are; 
prima facie. shown to be correct, that 
power, as we have already held, can only 
be exercised quasi ‘judicially. 

91.- This part of Rule 6 gives ‘the 
Principal power. to call “as many” regis- 


tered candidates: (the emphasis is: ‘on the 


number to be called) “as he may con- 
sider necessary against seats to be filled 
by -Himachal Pradesh Government.” But, 


the distribution of quotas of seats to be- 


. filled: contains no” category of seats “to 
be filled by the Himachal .Pradesh Gov- 
ernment.” -It is difficult to see what re- 
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sidue of power to fill seats could be lefð 
with. the Government after it had sanc- 


` tioned rules fixing the quotas of seats for 


different categories and -prescribing the 
procedure for assessment of merits by 
the Selection Board within each category, _ 


. 92,° > Well established canons of 


‘construction lay down that we should. 


prefer, where possible, a construction 
which does not make any part of rules or, 
provisions made therein either meaning~ 
Jess or redundant or invalid. We are, 
therefore, inclined to hold that this part 
of Rule 6. which confines the power of 
the Principal to call only tegistered can- 
didates for assessment of their merits by. 
the Selection Board, was meant to enable 
the Principal to call an.increased or a 
reduced total number of registered can- 
didates, having regard to any change of 
circumstances, . it necessary to 
alter this number, on some general direc- 
tion of the Government, about the -total 
number of seats which could be filled. 
Of course, such a decision. could only be 

en reasonably on. facts and circum- 
stances justifying the alteration of the 
total number of. seats available after re=.- 


: ae of -candidates.” 


.An interpretation recognising 
the power of the Principal, as an agent 
of the. Government or otherwise, to call 
or not to. call any registered candidate 
on any ground ‘whatsoever, protected 
from disclosure or scrutiny, would frus- 
trate the whole purpose of making rules 
for admission, conflict, with provisions 
there for consideration of merits and 
would invalidate this part of R. 6 itself. 
We, therefore, refrain from’ adopting such 
an interpretation, 

.94.. It is more reasonable to hold 
that this part of Rule 6 relates to a deci- 
sion about the total number of candidates 
-who could be admitted pursuant to some 
general direction of: the Government on 
this ‘matter having regard to the needs 
and contingencies which may have arisen. 
It does not seem to us to refer to any 
power to deal with individual cases, All 
that can be:decided here is: How many 
registered candidates can be called? This 
question has not arisen in the cases be- 
fore us, and therefore, deserves no fur- 
their. consideration, . 

95. We may now take up “the 
merits~ of: the claims of the petitioners 
under the rules which were binding on 
both sides to the extent. they. are valid. 
The rules were meant for the public and 
the term. ‘Himachal Government em~ 


ployee’ must be presumed to have -been. 
- used 


the sense in which it was.to be 
understood- by the general public of 
Himachal Pradesh, -or; at any. rate. by | 
the prospective candidates.: The meaning 
which the terms used . do the. rules have 
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` for the public or for prospective candi- 


dates, in ordinary parlance, must prevail 
in such cases, It appears that this aspect ~ 
of the matter was not considered by the 
two Departments of the Government of 
Himachal Pradesh which. examined the 


` two’ questions which arose relating to the 


claims of the petitioners on which both 


-gides have sought our decisions. 


96. The petitioners tried to justify 
their claim as children of Himachal 
Pradesh Government employees on the 
strength of the following facts about the. 
father of each petitioner:— - 

1. He is gmployed in a permanent 
post sanctioned by the Government of 
‘Himachal , Pradesh in the P. W. D. 
Department. 

2. He is ‘in what ‘is dbscribed as 
Himachal ‘Pradesh cadre of the Divisional 


` Accountants which. according to the letter 


‘the Accountant 


dated 10th June. 1954. from the office of 
General, Punjab (An- 
nexure P-1 to the affidavit of. Sri Baweja 
dated 24-7-1971) was:‘to be- “transferred 
to the State Government concerned with 
effect from 15th’ March, 1954 on func- 
tional basis” so that further correspond- 


‘ence regarding their postings and other 


administrative matters was to be addres-.. 
sed to the Finance Departments of the 
Governments ‘concerned, ` 

3: He does not perform any’ function 
connected with the affairs of the Union. 
but’ works exclusively for the State. of 
Himachal’ Pradesh under. the directions 
of the P. W. D. officials. 

4. His salary, is to. be paid -out of 
the funds of the State of Himachal ` 
Pradesh although: it, is charged on the 
‘consolidated fund. 

5. He will, after retirement, get pen- 
sion from the funds of the State of Hima- 
chal Pradesh. 

6. He has no lien on any service 
under the Central Government, but, in 
fact. has been deprived of chanceg for 
consideration to other posts outside the 
Himachal cadre under a letter of the Ac- 


‚countant General. 


7. His head of office is the Executive 
Engineer ‘who has certified that he is a 
Himachal Pradesh Government employee. 

8. The Accountant -General also’: gave 
a “certificate that he is on the Himacnal 
Government cadre of Divisional Accoun- 


tants working in the P. W. D. 


9. The budget ‘on which his salary 
is shown is ‘passed by the Himachal 
Pradesh State Legislature. ` - 
$ 10. It is’ understood that he would 
not be transferred outside Himachal 
Pradesh ordinarily: 

11. The Confidential Reports are’ 
given: by the head of the, office who is 
the Executive Engineer. `` 
. 12, It was urged that rules relating 
to his service could be framed by the 
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Governor under Art. 309 of the Constitu- 


tion. 

97. Aran this, learned counsel 
for the ‘opposite parties relied on- ihe 
following facts:— 

1. A- Divisional Accountant is: ap~ 
pointed by the order of the Accountant 
SAna for Himachal Pradesh and Pun- 


2. The punishing añd the dismissing 
authority is the Accountant General of 
Punjab and Himachal Pradesh, 

°3. He can be transferred .outside she 
Himachal Pradesh if the Accountant 
General so decides: 

4. The Confidential Reports: are sent 
to the Accountant General by the Ex- 
ecutive Engineer. '` 

5. The. audit of the ccóunts: of the 
Union as well as of the States is a Cen- 


tral subiect under Entry No. 76 of the. 


Union list I under the control of the 
Comptroller and Auditor General ap- 
pointed under Art, 149 of the Constitu- 
tion of India. i 

98. The facts are’ not disputed Je 
fore us.” The question is- whether the 
Divisional Accountants, in the pay of and 
working in- the offices of the P. W. D. 
and carrying-.out functions assigned to 
them by their heads of office” in the 
P. W. D. and in connection with the ar- 
counts of the Government of Himachal 
Pradesh could, upon. some other facts and 
circumstances brought out by the opposite 
parties, be held to be Central Government 
servants and’ not State Government ser- 


vants or employees in common parlance:' 
If the authorities concerned had some. 


tests of their own, at the back of their 
minds, which were not revealed by the 
rules, as they stood, they could not be 
applied against. those who, quite natural- 
ly, understood these rules to be free from 
such hidden ‘import. It is only the 


ostensible and apparent meaning, there~. 


fore, with which we should be concern- 
ed. The plain ordinary meaning to plain 
people or laymen should prevail here. 
99. e We have not been referred to 
any definition of an employee of a par- 
ticular State Government or. of -the ‘Cen- 
tral. Government. On-+the general prin- 
ciples on which the question: has to be 
determined two authorities were cited 
before us. In the first of these. K. C, Deo. 
Bhanj v. Raghunath Misra, (AIR 1959 SC 
589), the Supreme ‘Court pointed out that 
there was a distinction between.a per 
son “serving under the Government” and 
another “in the service. of the Govern- 
ment.”.. Reliance was placed there on a 
passage from Batt’s book on “Master and 
Servant” which said:— 


~ “It is this right of control or inter- . 


ference, of being entitled to’ tell the ser- 
vant when to work. (within the hours of 
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service) or when not to-work, and what 
-work to do. and how to do it. (within the 
terms of such — service), which is the 
dominant. characteristic in this -relation 
and marks:off the servant from an inde- 
pendent contractor, or from one employ- 
ed merely to give to his employer the 
fruits or results of his labour.- In the 
latter case, the contractor or performer 
is not under his- ‘employer’s control in 
doing the work or effecting the. service; 
he has to shape and manage -his work so 
as to give the result he has contracted ‘to 
effect.” — sii Looe SAY 
This passage dealt with. the well knowr 
distinction between a servant and an in- 
dependent. contractor who undertakes the 
performance of a particular piece of work 
but, is free to choose- his own. means of 
executing that work. A servant, on the 
other hand, has to serve in accordance 
with the requirements laid down by the 
master. Applying this test, their Lord- 
ships pointéd out that the relation be 
tween the State Government and the 
Gram Panchayat was such that, although 
the State Government éxercised a control 
and supervision over the functions of the 
Gram Panchayat and its.Surpanch, yet, 
neither the Gram Panchayat nor its Sur- 
panch could be said’ to’ be’ in the service 
of the Government: Hence, it was’ held 
that the Surpanch of: the Gram Pan- 
chayat could not be held to be a person 
in the service of the Government. 
Applying’ the general principle con- 
tained here, it seems to us that the Divi- 
sional Accountants. although under the 
administrative control of the, Accountant 
General, for’ certain purposes, are under 
the immediate control of the head of his 
office who assigns the work to them and 
determines when and’ what work has to 
be done. It is true that neither the head 
of the office nor the State Government 
can ask the Divisional 
function contrary to the: provisions of 
law,- but. that ig .a condition : which ` ap- 
_|plies to all Government servants. Indeed, 
neither a Government nor a private 
Master can ask the.servant to.act against 
the law. ‘The mere fact that-the Com- 
ptroller and ‘Accountant: General ‘keeps a 
watch over’ and: supervises the work of 
keeping and auditing of accounts, through 


the State Accountant General, who-is the - 


transferring and punishing authority for 
Divisional Accountants of the. State cadre, 
does ‘not convert the supervising autho- 
rity into the employer. The employer 
must, on general ‘principles. be 

deemed to be the authority under whose 
immediate control the servant works. For 
the Divisional Accountant this’ authority 
is the head of the office in which he 
works. The supervisory function of the 
Accountant General and the independence 
of the. manner in which the Divisional 
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-Accountants may. be. expected to fun 


tion; in accordance with the rules, should 
not be enough, we think, to deprive them 
of a status of Himachal Pradesh Goverr 
ment servants.. i : és . í 
100. Another case cited before us 
was Kapur Singh v. Union of India, (AIR 
1960 SC 493) where their Lordships. of 
the Supreme Court held:— 


“There is‘no foundation for the sub-. 


mission that members of the Indian Civil 


Service. because they hold -office during 
the pleasure of the President: since the 
commencement of the Constitution, are 
employees of the President. They are 
and continue to remain employees of the 
Union or the State under which they are 


‘employed. By- the Constitution, the ex- 


ecutive power of the Union is conferred 
upon the. .President,-and it is in exercise 


‘of that. executive power that the Presi- 


dent may dismiss. a: member of the Civil 
Service -of the Union or of an all India 
service from his appointment. Members 
of the Indian Civil Service are accord- 
ingly not liable to be-dismissed from their 
appointment without the sanction `of the 
Government and are not excluded from . 
the purview. of the Public Servants (In- 
quiries) Act, 1850.” | . 


Hence, it’ was held that a State Govern- 
ment could. institute an enquiry into 
charges against a member of the L C, S. 
The’ importance of this decision is that 
even.a member of-the I. C. S. was desc- . 
ribed as “an employee of'the State” under 
which he was employed. Therefore. the 
public could also reasonably understand, 
from the rules, that employees in the 
departments. of the State of Himachal 
Pradesh and performing duties assigned 
to them by the heads of their offices, 
who work tinder the orders of the Hima- 
cha] Pradesh Government, are, “for all: 
practical intents and purposes. Himachal 
Government employees. This is also what 
the Deputy Accountant General had, in- 
our opinion, rightly opined. 

-10L Lastly, coming to the ques~ 
tion ‘whether the petitioners were the 
children of permanent residents of Hima- 
chal Pradesh. we- think that an essential 
point’ overlooked in denying them that 
legal status was that they could not pos- 
sibly retain either the citizenship or the 
domicile of their origins as they were dis- 
placed pérsons from Pakistan governed 
by special constitutional’ provisions. It 
was, therefore, not enough, in their cases, 
to invoke the ‘doctrine of Private Inter- 
national Law that the domicile of origin 
adheres to a person until and unless a 
domicile of choice is acquired. Even if 
that principle of law were applied in the 
case of the father of each’ of the two 
petitioners, we think that, on the facts ` 
deposed by each of them, unshaken- by 
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cross-examination, coupled with their long 
services in Himachal Pradesh and the un- 
likelihood of their transfer outside, it 
could not be said that they had not settl- 
ed in Himachal Pradesh or had not ac- 
quired a Himachali domicile merely be- 
cause they were not well enough to ac- 
quire any landed property here. They 
had each unequivocally declared their in- 
` tentions to reside permanently in Hima- 
chal Pradesh and .no facts’ which con- 
flicted with their declared present inten- 
tions could be ‘brought out. The domi- 
cile of their minor children would also 
_ follow their domicile, = . 


- 102. We think that the learned 
_teounsel for the petitioners rightly pointed 
out -that,’ so far as displaced persons from 
Pakistan were concerned, their position 
was governed by the special provisions 
of Arts. 6 and 7 of the Gonstitution of 
Tndia. In Kulathil Mammu v. State of 
Kerala. (AIR 1966 SC 1614) the Supreme 
Court had held that, even though such 

rsons may have left Pakistan without 
Pending to abandon their homes ‘and 
had not settled in India by acquiring a 
domicile of choice anywhere, yet, they 
would be Indian citizens under the pro- 
visions of Art. 6 of the Constitution, if 
they. had left Pakistan before 19th July, 
1948, and had resided in India since that 
time upto the commencement of the Con- 


‘ stitution.. The term ‘migration’ was given 


a wider import than it has in the Private 
- International Law. Such persons ac- 
quired Indian citizenship by. reason of 
our special constitutional provisions, 


. 103. It is not denied that the 
father of each of the two petitioners had 
acquired Indian citizenship by migrating 
to India within the meaning of Art. 6 of 
the Constitution. Nevertheless, it was 
contended, on behalf of the opposite. par- 
ties, that they could not be deemed to 
have acquired’ Himachali domicile until 
and unless they could show that they 
had settled here by acquiring some Jand- 
ed property. We are unable to accept 

view about the acquisition of a 
Himachali domicile having regard to both 
the provisions of Art. 19 (1) (e) of the 
Constitution, which confers upon Indian 
citizens the right to reside and settle 
wherever they like, subject to such res- 
trictions as may be imposed under Arti- 
cle 19 (1) (6) of the Constitution, -and, 

because of the special position of 
sguch displaced persons recognised by the 
Government of chal Pradesh itself 
on, 26-1-1954, 


104. A Government Memorandum 
` dated 26-1-1954, No. G.50-11/47-I1 (An- 
nexure PRJ to the petition of Km. Manju) 
was pare upon by both the petitioners. 
reads:—=- ; 


Manju v. State (Beg C. a: 


ALR 
“To 
All Heads of AIEEE T and Offices 
in Himachal Pradesh. - 
Dated Simla-4 the 26th January, 1954.. 
Subject— Relaxation. of domicile quali- 
fications in respect of refu- 
gees, > 
MEMORANDUM. 


Himachal Pradesh Government have 
aray accepted the recommendations 
made by the Standing Advisory Com- 
mittee for the Ministry of Relief and Re- 
habilitation, Government of India, of the 
Constituent Assembly (Legislative) to the 
effect that refugees from Pakistan should 
be deemed to be domiciled in the Pro- 
vince or State in which they wish to 
settle; or seek employment. The rules 
pertaining to domicile bave also been 
relaxed in their case. - A 
Sd. Assistant Secretary 
(General) to Governmenf, 

Hima Pradesh.” 


105. We have not been referred: to 
any law or order or communication issued 
by the present Govt. of Himachal Pradesh 
which withdraws the recognition of the 
mode of acquisition of a Himachali domi- 
cile contained in the Soy e wee PAR 
commitinication. We think that this re- 
cognition .was in complete conformity 
with the provisions of Arts, 6 and 19 
(1) (e) of our Constitution, No provi- 
sion restricting the rights of such indi- 
viduals covered by Art. 19 (6) of the Con- 
stitution was placed before us. There- 
fore. upon the “facts asserted by the 
father of each petitioner, we have no 
doubt in our minds that each of them 
was a permanent resident-of Hima 
Pradesh. . 


106, We have already struck down 
that part of the amended definition of a 
permanent resident of Himachal Pradesh 
which, in our opinion, contravenes con- 
stitutional provisions and could not be 
enforced at all against the petitioners. 
At the time when the petitioners had 
applied for admission to. the College, the 
purported: amendment, by means of a 
note attempting to define a bona fide 
Himachali. was not there at all. How- 
ever, the petitioners not having applied at 
that time on this basis, as their guardians 
seemed confident that their claim as 
Himachal Pradesh Government employees 
was sufficient. we think that the legality 
of their claim for admission should be 
determined only -on the basis on which 
they had originally themselves placed it. 
On the findings given above, we think 
that they were entitled to admission on 
the footing on which they had claimed 
it, that is to say, as children of Himachal 
Pradesh -Government employees, 

107. For the reasons given above, 
we have come to the conclusion that the 
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petitioners’ applications, duly accompani- 
ed by the necessary certificates, entitled 
them to be considered for selection by 
the Board, and that it had wrongly failed 
to consider their cases for admission on 
the principles laid down in Rules 6, 7, 
8 and 9. It is pointed out that, under 
the amended rules, candidates who may 
qualify and compete may have obtained 
higher marks now, so that the petitioners 
may, if they are to be considered for 
admission this year, not be entitled to 
admission within the quota of 60 seats, 
allotted for candidates to be selected in 
accordance with the rules this year, ex- 
cluding 3 seats which are reserved for 
the exercise of a discretionary power of 
the Chief Minister himself to nominate. 
We think that, without disturbing this 
year’s quota of 60. it is possible to ac- 
commodate the petitioners in the quota 
of 3 additional students which may be or 
may not be filled up by nomination, 
There is no right in any one to demand 
admission in this special quota of 3. If, 
however, it is possible for the College 
and the Government to give the peti- 
ftioners admission even without disturb- 
ing the nomination quota, to which, as 
we have already held, no candidate has 
a right, we leave the opposite parties 
free to increase the number by two 
under Rule 6 so as to accommodate sixty 
five students this year. We are fortified 
in the view we are taking by a decision 
of the Andhra Pradesh High Court in V, 
Raghuramulu v. State of Andhra Pradesh, 
{ATR 1958 Andh Pra 129) where an order 
was made by a Division Bench of that 
Court to the following effect:— 


_ “However, the fact that selections 
‘have been made could not affect the right 
of the petitioners. The applications of 
the two petitioners may now be consi- 
dered by the respondent and if they have 
preferential claims over others who have 
already been selected they may be pro- 
vided for by creating two additional 
seats.” 


108. The result is that we direct 
the Principal and the Selection Board of 
the College to consider the cases of the 
petitioners on merits and to admit them 
to the College, if, upon a consideration 
of the merits of their cases as compared 
with those who had sought admission in 
competition with them last year, they 
would have been entitled to obtain admis- 
sion. It is not the fault of the petitioners 
if they were wrongly considered ineligi- 
ble last year, The least that the op- 
posite parties can do to repair the 
damage done is to do what they should 
have done in the case of the petitioners 
last year. Accordingly, we direct them 
to do what should have been really done 
in the cases of the petitioners last year. 
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We allow- these writ petitions in the 
terms indicated above. The petitioners 
are entitled to their costs. We assess 
counsel’s fee at Rs. 200/- in each case. 

CHET RAM THAKUR, J.: 109. I 
agree, 


Petitions allowed, 
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Ram Sain and others, Appellants v. 
Bhagirath and others, Respondents. 

Second Appeal No, 79 of 1969. Dj/- 
24-5-1971, from order of Dist. sans 
naur, D/- 10-10-1969. 

Civil P. C. (1908), Section 100 — 
Second appeal — Where the lower ap- 
pellate Court passed an order against a 
dead person, the Order is a nullity and 
the proper procedure to follow in se- 
cond appeal, is to set aside such order 
and to remand the case to Court of first 
appeal for decision on abatement, setting 
aside of abatement and substitution of 
legal representatives of the deceased. 
(X-Ref:— Order 22, Rules 4, 11), AIR 
1956 Pat 373 and AIR 1964 Pat 247 and 
AIR 1961 Orissa 85, Rel. on. 

o (Paras 4, 5, 6) 

bviously, the disputed order can- 
not bind the legal heirs of the deceas- 
ed, as they were not given the opportu- 
nity of being heard. this is suf- 
cient to remit the case to the lower 
appellate Court for decision in accor- 
dance with law. (Paras 4, 5, 6) 
Cases Referred: Chronological Paras 
(1964) ATR 1964 Pat 247 (V 51) = 

1962 BLJR 960, Kameshwar 

Pandey v. Deolal Barhi 6 
{1961) ATR 1961 Orissa 85 (V 48) = 

ILR (1960) Cut 224, Kashinath 
„_ Mishra v. Lokenath Mohapatra 6 
(1956) AIR 1956 Pat 373 (V 43) = 

1955 BLJR 375, Mrs. Gladys 

Coutts v. Dharkhan Singh 6 

Sh. K. D. Sud, for Appellants: H. S. 

» for Respondents. 

*—- This appeal of Shri 
Ram Sain and five others, has been 
directed against the judgment dated 
10-10-1969 of the District Judge, Kin- 
naur, The plaintiff Bhagirath came to 
Court with the allegations, that he was 
joint-owner of Khasra No. 466 situate 
at ‘chak’ Telengi, Tehsil Kalpa. along 
with the defendant No, 2 Mansa Ram. 
The latter sold the entire land to one 
Nazor. It was stated that the sale of 
the entire land could not be effected 
because Mansa Ram owned and posses- 
sed one-half share in it. It was further 
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contended that due. to certain custom 
prevailing amongst the tribals, to which 
the parties belong, Mansa Ram could 
not dispose of even his own share in 
the land. It was also pleaded that sub- 
sequently Mansa Ram paid. back the 
consideration to Nazor, but he did not 
return back the land. Hence, the suit 
was filed for a declaration that the sale 
was invalid and that the ` possession of 
Nazor was illegal. 


2. The defendants contested the 
suit on the allegations, that no such 
custom prevailed and that the plaintiff 
himself had once sold his share to 
somebody else. It was also contended 
that the suit was‘ time-barred and that 
the relief of: declaration could not be 
granted because the consequential re- 
lief of possession was not asked 


3. The learned Subordinate Judge, 
Kalpa, dismissed the suit, as he found 
that the custom was not proved and 
the property was not ancestral. .He 
further gave the finding that a declara- 
torv relief could not be granted because 
defendant No. 1 was already in posses- 
sion. The plaintiff came in appeal be- 
fore the District Judge. His appeal 
was accepted-and the case was remand- 
ed to the trial Court because the learn- 
ed District Judge found, that proper 
issue regarding the return of considera- 
tion was not framed, nor the pleadings 
were got clarified, although the plaintiff 
had asked for amendment of the plaint. 
At present, the legal representatives of 
the deceased defendant Nazor have fil- 
ed this second appeal and the plaintiff 
and defendant No. 2 have been made 
respondents. 


4 It was contended in the fore- 
most by the learned counsel for the 
appellants, that Nazor died on 24th 
August, P a Pe the learned District 
Judge announced his judgment on. 10th 
of October, -1969. As such whatever 
order the learned District Judge passed, 
it was passed against a dead person. 
The legal, representatives who are ap- 
‘pellants in Court,. were never 
brought on the record and therefore, they 
should be given an opportunity of be- 
ing heard. This contention of the learn- 
ed counsel appears: to be perfectly justi-+ 
fied. 


5. It is eer Nazor died on 
24th of August, 1969 ‘and the order. of 
the. learned District Judge is actually 
an order against a dead person and 
hence it is a nullity. Such an order 
has got tò be set aside so that the legal 
representatives of the deceased — Nazor 
— get an. opportunity, of being heard 
and the points of controversy’ are ad- 
judicated in their presence. In this 
connection, the learned counsel for the 
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respondents rather urged, that 
Court can itself substitute the legal re- 


stand remitted to the trial Court 
decision in. accordance with law. This 









Ing abatement of the suit because, ac- 
cording to. them, the cause. of action 
may not have survived to the remain- 
ing defendant No, 2 i.e., Mansa Ram: 
Under Order 22, Rule 4 (3) of the Civil 
Procedure Code. an. application for sub- 


of limitation. As such, perhaps 
order of abatement of the suit. as against 
defendant No. I may have to be pas- 
sed. In that contingency. the plaintiff 
may have to say something in his fav- 
our. In case, it is found that the suit 
is abated, an. application under Rule 9 
of Order 22 of the Civil Procedure Code 
for setting aside such abatement may 
have to be filed by the plaintiffs and 
the plaintiffs may succeed in showing a 
sufficient cause for having prevented 
from continuing the suit. Thereafter, 
if occasion arises, the. legal representa- 
tives -of the deceased-defendant would 
be, brought on the record and the. ap- 
peal shall be heard on merit in their 
preenre They would obviously con- 

test the remand order, as they are dos 
fng in this Court. i 


6. The question of 
should. as- far as possible, 








of the learned District Judge and since 
the question- has arisen in second appeal 
it is proper in the circumstances, to set 
aside the order of the learned Distri 


legal representatives. 
to- follow is to 


a dead person and thereafter to ` 
the case to him to deal with the. ques 
tion of setting aside abatement and su 
stitution of the heirs of the deceased- 
defendant. If support is sought from! 
authorities for this. view, referenced 
can be made to AIR 1956 Pat 373 (Mrs. 
Gladys Coutts v. Dharkhan Singh and 
AIR 1964 Pat 247 (Kameshwar Pandey, 
v. Deolal Barhi). Tt is obvious, the order 
of the appellate Court in case can: 
not be held binding against the leg 

representatives, as they were. never! 
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v. Sewa Ram, 62 Pun LR 537 = (AIR 
1960 Punj 530 FB) had, it. was submit- 
ted, held that: the -rights-of reversioners 
are not governed by the provisions ‘of 
the Act, but by the law prevailing be- 
fore the commencement of the |. Act: 
This question arose; on the facts found 
by the lower courts, as detailed below: 


2. On the “death of Shihnu, the 
last male holder of the property in dis- 
pute, his widow, Smt. Karju, succeed- 
ed as a limited owner of the estate left. 
On 22-5-1946, she gifted the land in 
dispute, which included her share in 
Shamilat land, to Lachhman defendant- 
appellant. Thunia Ram, respondent and 
two others, claiming to be the collate- 
rals of the last male, owner, filed suit 
No, 407 ‘of 1946 for possession of ‘the 
property consisting of land, a house, 4 
kitchen, a cow-shed, and some share ‘in 
Shamilat deh The plaintiffs in that 
suit denied that Smt. Karju was the 
widow of Sihnu, so that. she had no 
right’ to make‘ any gift in favour of 
claimed the ‘property 
left by Sihnu to be theirs as his colla- 
terals, irrespective of whether she ‘had 
made a gift or not. In the alternative, 
the plaintiffs set-up the case that, if 
Smt, Karju. was the widow of Sihnu, 
the gift made by her could not. bind. the 
plaintiffs after the death of Smt. Karju 
and prayed for a declaration to that 
effect. The. plaintiffs failed on the first 
plea so that their. suit for possession 
could not be decreed, but the alterna- 
tive case was accepted so. that a de- 
claration was: given. that the ` plaintiffs 
were reversioners of Sihnu and that. the 
gift made by Smt. Karju was not bind- 
ing on them after her death. 


3. After the death of Smt. Karlu, 
in February. 1966. Thunia, plaintiff-res- 
pondent, . filed the. suit,, out of which 
the second appeal before us has arisen, 
for possession of the ‘property in dis- 
pute on the ground that he was en- 
titled as a reversioner and the nearest 
heir. The trial Court repelled the plea 
of the defendant-appellant; Lachhman 
denying the right. of Thunia as the re- 
versioner and nearest heir: to Sihnu 
It also rejected Lachhman's claim to the 
house properties put forward on the 
allegation that the constructions. had 
been made .by Lachhman. Lachhman 
had also set up his own right to Shami- 
lat land. The trial court decreed the 


plaintiffs suit for possession except with - 


regard to one-third share of the Shami- 
lat land. So far as, the constructions 
were concerned, the trial court had held 
that. although they were involved in 
the previous suit. the claim to these had 
been dismissed in that suit on the 
ground that they were not the subject- 
matter of the gift so that no declara- 
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tion could be given to the plaintiff af 
that time with respect to these. a 


‘4. The lower appellate court had 
observed that the. defendant-appellant 
did. not either question the. right of the 
plaintiff. ‘to buildings or the finding of 
the trial court. that the buildings in dis- 
subject-matter of the 
former suit. The. defendant-appellant 
had conceded that the buildings were 
also claimed in thé. previous suit, but 
they pointed out that the previous suit 
had been respect of these. 
The ground of this “dismiseal, however, 
was that. the claim of the reversioners 
was premature and that no declaration 
could be granted in respect of these as 
they were not the subject-matter of the 
gift Affirming the findings of the 
trial court the lower. appellate court 
had dismissed the defendant’s appeal. 


` +5. - In this Court, the first objec 
tion taken by the defendant-appellant ig 
that the plaintiff cannot succeed on the 
ground that he was the nearest heir as 
there was neither any plea nor any 
issue on this question.” According to 
the. defendant-appellant, the plaintiff had 
come to Court only on the strength of 
the decree obtained by him as a rever- 
sioner and- not on’-the ground that he 
was the nearest heir. After having exa- 
mined the pleadings and the issues, we are 
unable’ to agree -with this contention of 
the defendant-appellant. We find that 
the question was. specifically raised in 
the pleadings and* adjudicated upon atten 
framing issues covering it. 

“°6.° It is apparent from the above 
mentioned statement of facts that Thu- 
nia and two others had obtained a de- 
claratory decree-in their favour in. 1947. 
It: is .true that. they.. had included the 
house property in the previous sult, buf 
they had claimed ed possession of the house 
property on the ground -that Smt. Karju 
had no right to gift it. As the houses 
were not included in the gift, no de= 
claratory relief. to which the decree was 
confined, could be ‘given in respect of 


. house -property. We think that the con- 


tention . that the present suit for the 
house property was barred because of 
the dismissal of the earlier suit for 
possession of these houses has no force. 
The claim. for possession of the build- 
ings was dismissed because it was pres 
mature while Smt. Karju was alive. 


“a Learned counsel for the de« 
fendant-appellant has urged that a de- 
claratory decree in favour of the re 
versioners creates no: right or title and 


relies upon: -Jagdish v.-Brahma: 1971 
Him LR 16 and.Gokal v. Haria, AIR 
1949. EP 414. In Jagdish’s case (supra) 


it was held ==. ~ 
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.. “It.is well settled that Hll succes- 
sion opens out no reversioner can claim 
eny right to or interest in the property 
in the possession of ‘the limited owner. 
Till succession opens out, the rever 
sionary interest is merely in the nature 
of spes successionis and it 
postulated with regard to any particu- 
lar person whether at the -the 
estate falls into’ possession he would-be 
entitled to the property... When the 
presumptive: reversioner brings a suit 
for a declaration that an’ alienation by 
a limited owner should not affect 
reversionary ‘rights as the time of the 
succession opening out and the suit is 
decreed, the only effect of-the decree 
is. to declare the alienation to be: invalid 
except for the life ofthe’ alienor: The 
declaratory decree does not. pass any 
title to the presumptive reversioner and 
does not create any right, in him ‘in 
the property alienated. . The title still 
remains..in the alienee”™  . ; 


The : passage cited above EERE a 
well settled principle. It is pointed ou® 
there that the.decree In favour of a 
reversioner enures for the benefit of 
the whole body of reversioners. “It ‘only, 
removes a common apprehended. injury, 
to the interests of the reversioners: The 
fact that the right to’ enjoy for a Hmit- 
ed period ` remains in the’ alienee.’ does 
not, however, mean that the tight’ of 
the reversioners to the property ' ‘after 
the death of the limited owner is not 
recognised by the declaratory decree. ‘If 
such could be the ‘position, the declara- 
tory decree would be ' worthless. 'We 
are unable to accept. such, a contention, 


8. -` The argument. that the : 
plaintiffs. of Thunia ‘Ram, “plaintiff-res« 
pondent in the former suit, were neces~ 
gary, parties in .the' present: suit is also 
unacceptable. -It is: amply” “proved ‘by 
evidence’ on record. that - - Ram, 
the fifth - dana collateral of the last 
male hoder, ` is the. nearest reversioner 
and heir. “The defendant-appellant had 
alleged that ‘there -were nearer rever~ 
sioners, but ‘had failed to prove the al- 
' legation" ‘The pedigree, which is on. re 
cord, and the findings of-the court bé- 
low, based on good evidence, are - suff- 
cient to- repel: this’ ‘contention: In fact, 
the defendant-appelant given -no 
evidence worth the name to substantiate 
the case that they were nearer rever- 
sioners. -His counsel had very rightly 
abandoned such a claim in _the lower 
appellate court. A 


9. We may now ` teke up- the 
claim to the house property with re- 
gard to which there is no dispute. that 
Smt. Karju was in possession of it when 
the Act came Into force. Smt. Karju 
. became its full owner under the provi< 
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‘his. 


She acquired a limited. estate in 


ALR- 


sions of Section 14. of the Act. . The 
concurrent findings of fact arrived at by 
the Courts below repelled the defendant’s 
contention. that the house was construct- 
ed by him. We have also examined the 
evidence on this point and find that 
the defendant’s claim that the house 
was constructed by- him. 
true at all, The house was in existence 
in the life time of Shihnu. 


to this property will be governed by 
the provisions of Section 15 of the Act. 
In the instant case, the property can- 
be said’ to have been ‘inherited b 
her from her own fathet. or mother. 
this 
property. which was once owned by h 
husband. She left no ‘children an 
applicability of Section 15 (1) (a) is 

therefore, ‘excluded: The property must 

devolve. in | 









Rule 3 of Section 16 of the Act. 


> 40. The ~ real ‘contest’ In the case 
before us relates’ to property other than 
fined eo ae the gift being iavelid 
on was e t 
the widow mùúst- be deemed to be in 
Constructive possession rene her do- 
nee. It was submitted that she must 
‘be assumed to be in -possession of the 
property: when the Act came into force 
so that she ‘became ‘its’ absolute: owner 
under Séction ne of the Act. It was 
also - contended, in the alternative, that 
the gift madé by her must be deemed 
to be valid because the rights of the 
duane had. been enlarged by the Act 
and the’ possibility of succession | by the 
reversioners was excluded despite the 
decree in their. favour. In other words, 
the contention was that the ~ statute 
overrides the effect of a decree which 
only related to the position as it existed 
before the Act came into force, . 


11. - Learned counsel for the ap- 
pellant relied on G, T. M. Kotturuswami 

v. S.. Veeravva, AIR 1959 SC 677 where 
the Supreme Court heldi i 


S T E mae fo ee that the word 
possessed’ in ‘Section 14 is used in a 
broad sense and in the -context means 
the state of owning’ or having in’ one’s 
hand. or power”, ` 
Their Lordships quoted ` a passage from 
G.. Behari v, Haridas Samantra: AIR 
1957 Cal 557 at page 559 interpreting 
ie words “any property possessed by 
a female Hindu” as emcee — 


“The opening words ‘property pos: 
sessed by, a female Hindu’ - obviously, 
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mean that to come within the purview 
of the section the property must be in 
possession of the female concerned at 
the date of the commencement of the 
Act. They clearly contemplate the 
female's possession when. the Act came 
into force. That’ possession might have 
been either actual or constructive or in 
any form recognized by law. but un- 
less the female Hindu, whose limited 
estate in the disputed property is claim- 
ed to have been transformed into abso- 
lute estate under this’ particular section, 
was at least in such possession. taking 
the word ‘possession’ In its widest con- 
notation, when the Act came into force, 
the section would not apply.” 

After quoting the above mentioned’ ob- 
servations, their Lordships ‘of the 
Supreme, Court said: | 


“In - our opinion, the wiew expres- 
ged above is the correct view as to. how 
the words ‘any property’ possessed’ by 
a female Hindu should be interpreted. 
Tn the. present case if the adoption was 
invalid, the full owner of Veéerappa’s 
estate was his widow Veeravva . and 
even if it:be assumed.that the second 
defendant. was in actual ‘possession -of 
the estate his possession’ was merely 
permissive and Veeravva must be re- 
garded as being in constructive posses- 
sion of it through the second defendant. 
In this situation, at the time when er 
Act came into force, the property. 
\Veerappa must: be regarded’ in law as 
being p : by Veeravva.” 


. 12. .Now, the above mentioned 
case relates to the position. which em- 
erged from the’ a ear ge of an adop- 
tion as invalid. In the case before us, 
the. gift by Smt. Karju was not held 
to.be void. It was quite valid and bind- 

upon her so long as was alive. 
She had parted with the possession. of 
it for. her life-time. “It cannot. in our 
opinion, be. held that the donee was: in 

possession on. behalf of the widow. If 
the ‘widow had tried to dispossess him, 
he could claim an Injunction against 
her. If she were to dispossess him he 
could sue her for possession snd. get 
back the property. The donee’s posses- 
sion is not on behalf of the donor, but 
in his own right. This..in our. opinion, 
is the position even where the donation 
fs valid only for a limited period. On 
the other hand, the position of a person 
‘whose adoption is invalid is, as stated 
nee Hindu Law (13 Edn. 1986), 


Sas a decent rule the darted: son 
does not acquire any rights in the ad- 
opted Tr nor does he ` forfeit- his 
rights in his natural family”. 

Hence, a person who is In possesalop 
of a property by reason of invalid ad~- 
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option can be a licensee or In permissive 
and constructive possession, but a donee 
would be in possession: in his own right. 
Therefore, we do not think that the 
donee of Smt. Karju can benefit from 
Section 14 of the Act which enlarges the 
estate of the widow in possession, but 
not of her donee. 


13. Learned counsel for the ap- 
pellant also relied on Lalchand Bhur v. 
Smt. Sushila Sundari Dassi, - AIR 1962 
‘Cal. 623 where it was held that the 
terms of a consent decreé in a suit by 
reversioners against a widow. before the 
passing of the Act, by which she under- 
took not to alienate or otherwise deal 


-with -the estate so as to prejudice: the 


rights of reversioners, was not binding 
upon her after the passing of the Act. 
In: that case, there was no claim against 
the donee but the widow in possession 
herself had. filed.a suit for declaration 
of her enlarged rights by reason of Sec- 
tion 14 of the Act. - We. therefore, think 
that it was not applicable to the facts 


of the present we 
. WA Again, Bai Kamla v. Occhav- 
lal Chaganlal, AIR 1965 Guj 84 also 
does not help the appellant because, in 
that case, it was only held that the 
rights -of reversioners were. extinguish- 
ed in property governed by Section 14 
(1) of the “Act. This provision, how- 
ever, applies only to property which is 
in the. possession of the widow .at the 
time when-the Act, comes ane force. 
15.. In Rameshwar Hardas, 
AIR. 1964, All 308 it waa held that the 
conception of a reversioner has not been 
wiped out by the Hindu Succession Act, 
but remains intact with regard to pro- 
perties to which the widow does not get 
the right of a full. owner under Sec- 
tlon 14 of the Act. Hence, in that case, 
a -reversioner’s suit for a declaration of 
their rights with regard to the property 
not covered by Section 14 of the Act 
was‘ held to be maintainable even after 
ae Paine of the Act. I was observ- 
ere — 


` “All the High Courts are further 
agreed that when a Hindu es makes 
an absolute transfer i e. by sale or a 
gift, and puts the transferee in posses- 
sion, she is not ‘possessed’ of any pro- 
perty within the meaning of Section 14 
of the Hindu Succession Act. It is, thus, 
clear that in igs property the Hindu 
female will not retain any interest at 
the date.of vee death. Section 15 of 
the Hindu Succession Act will, hence, 
succession to such 
property. There fs no other provision 
‘of the Hindu Succession Act which may 
‘apply in such a situation. Consequent- 
ly the rules of Shastric Hindu Law will 
be applicable. .The reversioners, who 
are a creation of the Shastric Hindu 
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Law, will continue to remain in the pic- 
‘ture with reference to such property, 
and will take the property on death of 
the female. Their right to challenge 
the validity of an alienation by a Hindu 
female recognised by the Shastric Hindu 
Law will continue, even after the Hindu 
Succession Act.” 


16. In Radha Rani Bhargava v. 
H. P. Bhargava, AIR 1966 SC 216 it 
was held that reversioners can file a de- 
claratory suit. challenging -the .validity 
of an alienation by a widow prior to 
the coming-into force of the Act and 
can sue the alienee for possession after 
her death. In this case. there-is an 
observation that the reversioners can 
wait until the death of the widow “treat- 
ing the’ alienation as a nullity without 
the intervention of the Court”. In this 
ease, the alienation itself was said to 
be a nullity as it was without legal 
arn It was not a case of donation 
which is binding for the life time of a 
widow. © 


17. In Badri Pershad v. Smt. 
Kanso Devi, AIR 1970 SC 1963 it was 
held that’ the word “possessed” under 
Section 14 (1) is generally used in its 
widest connotation and stands for pos- 
session which may be either actual or 
constructive or in any form recognized 
by law. Reliance was placed here upon 
two earlier decisions of the Supreme 
‘court in AIR 1959 SC 577 and Sukh Ram 
v. Gauri Shanker, AIR 1968 SC 365. 
As we have already observed cases of 
constructive possession can be distin- 
guished from ‘the case of a donee of a 
Hindu widew, who is in actual posses- 
sion in his own right, although only for 
the widow’s lifetime. Hence. these cases 
also do not help the appellant. 


18. In Jagat Singh v. seater Singh, 
AIR 1970 Punj & Har -309. Full 
Bench of the Punjab High Cause held 
that neither .a widow nor a reversioner 
could recover possession during the 
widow's life of a property alienated by 
a widow where the alienation was bind- 
ing upon her for life-time. Harbans 
Singh, J., quoted paragraph 176 of 
Mulla’s Hindu Law (13th Edn. 1966), 
ee the. widow’s estate as fol- 
OWS :— 


“A widow or ee limited heir is 
not a tenant-for-life, but is owner of 
the property inherited by her subject 
to certain restrictions on alienation, and 
subject to its devolving upon the next 
heir of the last full owner. upon her 
death. The whole estate is for the time 
vested in. her, and she represents it 
completely. As stated in a Privy Coun- 
cil case, Janaki Ammal v, Narayanasami, 
43 Ind App 207 at page 209 = AIR 1916 
PC 117 her right is of the nature of.a 
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right of property; her position, is that 
of owner; her powers in that charac- 
ter are, however. limited; but ......... 
so long as she is alive no one has any: 
vested interest in the succession.” 


19. After having surveyed al 
the authorities cited before us on the 
question that Section 14 (1) of the Act 
had no application to the property whic 
was not in the possession of the wido 
at the time when the Act came into 
force and that the property which had 
been donated by her was not such pro- 
perty as could be held to be in he 
constructive possession. 


20. -One of the contentions ad- 
vanced by the learned counsel for the 
appellant was that the property which 
was the subject-matter of the declara- 
tion had been reconveyed by the donee 
to the widow before the enforcement 
of the Act and that this was mention- 
ed in the Judgment in the former suit. 
Hence. it was urged that she had. be- 
come an absolute owner by reason of 
this: alleged reconveyance. It appears 
to us, after perusing the judgment re- 
lied upon, that an application was made 
by the defendant, in the course of the 
hearing of that case, that the property 
had been returned to defendant No. I, 
but, apparently, there were no findings 
given on this question. There were. no 
pleadings and no issue on such a ques- 
tion. The defendant had not applied 
for any amendment of the pleadings in 
that suit. ‘The reference in the judg- 
ment. to the application of the defen- 
dant-appellant in that case, is the only 
supposed evidence before us for such 
an: alleged return of the property by 
the donee to the widow. We may also 
observe that there is no such plea in 
the case before us and no issue was 
framed on it here also. The question 
was not even raised in .courts. below. 
We are, therefore, unable to- hold that 
this submission can help-the appellant. 

21. The next’ question which re- 
quires consideration is whether the suc- 
cession to the property on the death of 
the widow is to be governed by the old 
Hindu Law or succession takes place 
jn accordance with the provisions of 
the Act prevailing. at the time of the 
death of the widow. There are conflict- 
ing authorities on this question. One 
view is that succession is to be traced 
back to the time when the last male 
holder died’ and the law prevailing at 
the time of the death of the last male 
owner would govern the succession, The 
other view is that succession -would be 
governed by the Act which was appli- 
cable at the time of- the death of, the 
widow because the last male holder is 
deemed to have died on the date when 
the widow dies, and, therefore, his suc- 
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prevailing at the time of this deemed 
demise. 


22. Jn 62 Pun LR 537 = (AIR 


1960 nj 530) (FB), it was held that Sec- 
tions ` and 16 apply “to. the property 
helenae to a female and‘that these sec- 
tions can apply only if and when the fe- 
male owner in question has become ab- 
solute owner -by virtue of the provisions 
of Section 14 of the Act. Here, one 
Smt. Rajo had parted with possession 
of the property before the commence- 
ment of the Act and could. not obvious- 
ly be deemed to be in possession «of 


the property when the Act came into. 


force. As she-had not become its ab- 
solute owner,.Sections 15 and -16 of: the 


_Act could. not apply to the case. It. 


was, however, urged -that the decision 


of the majority in this Full Bench case’ 
was that, in such cases the old Hindu. 
Law, prior to. the enforcement of . the 


Act would apply.: On’ going ‘through 


the judgment, it appears to us that it 


was assumed: there that the old Hindu 
Law would apply because the case fell 
outside the scope and its provisions val- 
together. 


The applicability ‘of Section. 8, aoe 
with Section 4, of the Act seéms nei- 
ther to have been raised nor’ considered 
there. We may point out that -the 
question referred for decision ‘to - ane 
Full Bench. in that case was: - - 

“Are the collaterals. Pian EENS of 
the last- Hindu male holder entitled to file 
or; if filed already, to continue a suit 
after the enforcement of the Hindu Suc- 
cession Act challenging an alienation ef- 
fected : prior to’ the enforcement of the 
' Act by an intervening female heir, who 
at the time of the alienation held only a 
widow's estate,” 


The question referred to the Full 
Bench did not; in. fact, require any de- 
termination of: question relating to suc- 
cession of property which was not - in 
the possession of .a. widow..and in which 
her rights. had not. been .. enlarged. 
Would the succession. be governed, ‘in 
such a case, by the old, Hindu Law or 
under the law prevailing at the - time 
when the limited owner of the property 
died? This. question was not -..directly 
under consideration there. Such ob- 
servations as may be -found there. on 
this question were mere obiter - dicta. 


23. The authoritles cited in fav- 
our of the proposition that the .succes- 
sor to the estate of the last male hol-. 
der has-to be found in accordance with 
the law prevailing at the time of ‘the 


death of the widow, that: is’ to say, as- 


laid down in the Act, are: Gurmit 
Singh Partap Singh v.: Tara „Singh Sahib 
Singh, AIR 1960 Punj 6; Mst. Taro v. 
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Darshan Singh, AIR 1960 Puni 145; 
Smt. Banso -Karam Singh -v. Charan 
Singh, -AIR 1961 Punj 45; 
Singh 
Mangla v. Smt. Nathiya, 
72 Pun LR 068 = (AIR .1971 Punj 365); 
Labh. Singh v: Mst. Nihal Kaur, (1971) 
73 .Pun LR 413; Ramulu v..G. Venk- 
anna Narayana, -AIR 1965 Andh . Pra 
466 and Harbhaj v. Mohar Singh, AIR 
1867 Punj 184. 


The cases relied upon for 
the contrary view „are: Renuka Bala 
Chatterji v, Kumar Gupta, 


AIR 1961 Pat 498; Bai Kamla v. Oc- 
chavlal Chhaganlal, AIR 1965 Gui 84; 
Rameshwar v. Hardas; AIR 1964 All 308 
and Chaturbhuj: v: ‘Sarbeihwar, 

1967 Pat.138. 


25. In AIR 1980- Puni 6, relying 
on AIR 1936 Lah- on it had been held 
that succession does not open to the 
heirs of. the husband- until -thë termina- 
tion of the widow’s estate. Upon its 
termination, the property descends to 
those who would -have been the heirs 
of the husband if he had lived upto and 
died at the moment of her death. Fur- 
ther, it was held there that there is no 
vesting at the date of the husband’s 
death. The death of a Hindu female 
life-estate holder opens the inheritance 
to the reversioners, and the one most 
nearly related». at that time to the last 
full owner becomes entitled to posses- 
sion. In her life time; however, the 
reversionary right- is-a mere possibility, 
or spes successionis, which is common 
to them all, for it. cannot be predicated 
who would be the nearest reversioner 
at the time of her death. - 


' 26. Similarly, in AIR 1960 Puni 
145, it was held that, where the last 
male holder ` dies, leaving a widow, be- 
fore the Act, but’ the widow continues 
to: live after the Act-- came in force, 
succession really openS on the demise 
of the intervening female heir, and it 
is wrong to say that the succession opens 
at the death ` of the last male holder. 


27. ` ATR 1961. Punj 45 was a case 
in which B, a Sikh governed by the 
Punjab customary ‘law, had died leav- 
ing a widow and three daughters. In 
1954: the widow had executed a déed 
of gift, in favour of her daughters, of 
the entire ‘ancestral and non-ancestral 
property left by’ her:husband. In 1955, 
the fifth degree collaterals brought a 
suit seeking a declaration that the deed 
of gift was void and inoperative against 
their interest after . the death ‘of the 
widow.. The Hindu Succession Act came 
into..force during. the pendency: of the 
suit, and. it was not denied that the Act 
was applicable to the. parties who were 
Sikhs. It-was held-that the widow held 
a -widow’s life estate, and, as, during 
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ber lifetime, the interest of the rever- 
sioners in 
a mere spes successionis, succession would 
open on the. death of the widow and 
the property ‘would devolve on the heirs 
of the last male holder, i.e., of B. Ir- 
respective of the. validity or invalidity of 
the gift made by the mother in favour 
of the daughters, the donees incontestab- 
ly were found to be the next heirs with 
respect to the entire an and: non- 
ancestral property. in view of the provi- 
sions of the, Hindu Succession Act. - 

28. AIR 1961 Puni 573, also lays 
down that, where the last male- holder 
died before the Act coming. into force 


and his widow died after the Act came. 


into force and has not become absolute 
owner of the property, the heirs of her 
husband have to. be. found out accord- 
ing to the law when she died, i. e.s 
under the Hindu Succession Act. (1956). 


and not according to the. law as it erlat; 


ed before that Act. 


that 
in 72 Pun. LR 988 = 
365; 1971-73 Pun LR 413 and- AIR .1967 


Punj 184 follow the same- rule. . And, 


in AIR. 1965 Andh Pra 466,. also the Pun- 
jab authority ‘reported ‘in AIR 1961 
Punj 573 was followed. à Ke 
‘Lala 
AIR 


30. We -- may. also cite: 
Duni ‘Chand v. Mt, Anar Kali, 
1946 PC 173.:. This: case involved: an 


interpretation of the Hindu Law of In- 


heritance (Amendment) Act, 1929, which 
came into operation immediately on -the 
expiration of 20th. February. 1929. The 
object of the Act was to-alter the order 
of succession of: certain heirs -mention- 
ed there, namely, a- son’s daughter, 
dauther’s daughter, sister, and sister’s 
son, and to rank them as heirs in the 
specified. order of succession: next after 
a father’s father and before a father’s 
brother. The question. for determina- 
tion in the appeal was whether, on a 
true construction of the; Act. it applied 
only to the case-of a “Hindu male. dying 
intestate on -or after- the 21st. February, 
1929 (the date of its commencement), or, 
whether ae also ‘applied to the case of 
such a dying intestate before that 
Act; if ane was succeeded by a female 
heir who died. after that Act. Their 
Lordships, in. this case, held: é 


- “Where a Hindu. male died intestate 
before -the Act. came ‘into: operation ~(21st 
February, 1929) and: was succeeded by 
a female heir who died after the Act 
came into operation,- the succession . to 
the estate opens: out -on. the. death. of 
the female helr, dnd, hence, the Act 
will apply to the case and. ah heir under 
the Act will be: entitled to succeed.” . 
Further,. it was held here: 

- "The death: of a Hindu female 
owner opens the inheritance to the re- 
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versioners, and the one most nearly re- 
lated at the time to the owner 
becomes entitled to possession. In her 
lifetime, however, . never sinery 
right is a mere..possibility, or sp 
cessionis, but this possibility is co on 
to them all, for it cannot be predicated 
who would be.the nearest sa 
at the, time of her death” -` 


mentioned 


that succession in. the case before us 





lived through her till her: death. She 
was representing her husband till 1964, 
and, therefore, . succession opened to 
the last. male holder, not on the date of 
his actual death, but, on the date of 
his deemed death through ` his: 
which ‘actually occurred 
enforcement of the. Act. :Since the 
Shastric Hindu. Law was not:in force 
on the date “when: succession opened in 
1964, that Law. will- have no applica- 
tioan and it. is the Hindu Succession. Act 
which would apply. Hence, Section 8 
of the Act will become applicable. and 
govern the case. `. 


- 32.. According to the authorities 
which lay down a: contrary view, suc- 
cession is held to have opened on the 
date of the actual death of the last male 
holder and not on the date of.the death 
of the widow. This view appears to 
be. erroneous as succession could not 
open twice to the same  individual:. 
firstly, on.the death of the last male 
holder; and, secondly,. .on ‘the -death of 
the limited owner, i.e., the widow. In . 
a declaratory suit,” ithe’ reversioner who 
institttes the suit can only. get a de- 
claration of his spes successionis. He 
can sue: for possession on ‘the: basis of 
a-decree only if he is’ the nearest heir 
entitled to succeed on the'death of the 
female. But, the right- to’ succeed is 
still one to the property, -of the last full- 
owner who -was''the husband. The 
husband ‘cannot--be: said to. have actual- 
ly died’ twice;. but. for purposes of de- 
termining succession “to his property, 
his’ death is only deemed. to. take place 
when ‘succession: to his property opens 
onthe death of ‘his: ee The ques- 
tion to be- determined: * accordance 
with. Section’ 8 only aii after`the Act 
has become operative. and not before. 
In this view of- thé. matter, no, retrospec- 
tive- effeċt is giyen to the provisions of 
Hindu Succession, Act. They are ap- 
plied to ‘a succession which opens after 
the Act ‘becomes - operative. : >, 


. 33 Again.. Section 4 of`the. Act 


abrogates all the rules of. law applicable 
to Hindu before the Act on matters 
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provided for by the Act. The pream- 
ble to the Act shows. that it is an Act 
intended “to amend and codify the law 
relating to intestate succession among 
Hindus.” As was pointed out in Commr. 
of Income-tax v, Ram Rakshpal, (1968) 
67.ITR 164. (All), by-Beg, J. (as he then 
was), the provisions of the Act have to 
be read. as.a whole. . .- Si, Sate 

: 34. Learned counsel for the ap- 
pellant contends that ‘the words ‘dies 
Intestate”, as used in Section 8, indicate 
that Section 8 would apply. only in ‘a 
ease where a Hindu male dies after the 
Act had. come into force. .But, this in- 
terpretation does not appear to be cor 
rect. It. was held in Mt. Rafpali Kun- 
war v. Surju Raf; AIR- 1936 All 507 
(FB) that “dies intestate", used in. Hindu 


Law of Inheritance (Amendment)..:Act - 


(2 of 1929); refers only to the status 
the deceaséd and not to the time of his 
death. Similarly. the words “dying in- 
testate”, in Section 8. of the Act before 
us, also do not seem to. refer- to the 
date’ of actual death of the. last - male 
Hindu owner but -only to his status 
whenever his death may have occurred. 
We may' now deal with the authorities 
relied: upon on behalf of the appellant, 
35. In AIR 1967 ‘Pat 138, it was 
held by Division Bench of: the Patna 


“It is well settled that when suc- 
cession opens on the death of a limited 
owner in respect of the last male hol- 
der’s estate, it will be according to the 
rule of. succession as prevalent. at the 
time of the death of the last male hol- 


der. -(See Renuka Bala Chatterji v. 
Aswini Kumar Gupta, AIR 1961 Pat 
498),” : ae i “es . 


In this case as well as in Renuka Bala’s 
case (Supra), which was followed here, 
the ratio. decidendi. was that. the case 
having fallen outside the provisions of 
Section 15 of the Act, there was noth- 
ing in. the Act which was applicable..to 
the case, so that the .law., which pre- 
vailed when the last male owner died 
will apply., In Renuka _ Bala’s case 
(Supra), it had been héld by the Patna 
High Court that Section 15 of the Act 
is not retrospective but only prospec- 
tive. That, however, is not a question 
i in the case we are considering. 
36. In the case before us. apart 
from house property, we are not deal- 
ing with--property which had become 
vested in the Hindu: widow as a 

owner. We Have already held that suc- 
cession to the houses was governed by 
Section 15 of the Act.because the widow 
had become their absolute owner. So 
far as other landed -propérty. was. con- 
cerned the question of succession to it 
had also.-arisen only after.the widow’s 
death and the passing of ‘the Act.” “Hence, 


* 


Lachhman v, Thunia (FB) (Thakur J.) 


. [Prs. 88-39] H. P. 77 


Section 8 of the Act seems to us to be 
applicable to it.: On this question, the 
cn An ee e a ay tae ie 
fered’ frein ty at 498 (supra), had dif- 


in, property, irrespective of 
the time of his death, and, the words 
dying intestate’ used in Section 8 are 
a mere’ description ‘of the status of the 
deceased; and, have no reference and 
are’ not intended to have any reference 
oe the me ofthe death of a Hindu 


= 173 _ (supra). 
M - . -With -great respect, we con- 
cur with the: view adopted by. the Pun- 
jab High Court in Smt. Banso’s. case, 
AIR 1961 Punj 45> (supra), and, so far 
as- the meaning of the words ‘dying 
intestate’ is concerned, we find ourselves 
in. agreement with the view of Raf 
Kishore -Prasad, J:, of the Patna High 
Court,- in--Lateshwar Jha’s case AIR 
1958 Pat 502 (supra). We: find it diff- 
cult, for. reasons given above, to accept 
the view of the Division Benth of the 
Patna High Court in Renuka Bala’s. case 
AIR 1961 Pat 498 (supra) so far‘as the 
interpretation ‘of Section 8 is concerned. 

_ 38°". In “AIR 1964: All 308, on 
which we have relied in the earlier part 
of our judgment on another question. it 


_was no doubt approvingly observed by 


a Division Bench | of bad High 
Court that the view taken by the Patna 
High Court in Renuka: Bala’s case AIR 
1961 -Pat. 498 and other cases was. in 
conformity with a -Full Bench decision 
of the. Patna. High Court in MHarak 


Singh v. Kailash Singh,- AIR 1958 Pat 


581, but this observation was made with 
reference to. the interpretation of Sec- 
tlon 14 of the Act.’ We do not find that 
the Allahabad Division Bench discussed 
the question whether the order of suc- 
cession. laid, down. by Section 8 would 
apply .or.the Hindu law prior to the 
passing .of the Act, which was In force 
at.the time of the death of the last 
male owner,, would: apply to facts such 
‘as those which are. before us, We, 
therefore, do not think. that. this deci- 
sion advances the appellant's case. thaf 
Section 8 of the Act. would not apply! 

to the case before us =. `. oe 
-` 89... With much of what was held 
by Raju, J in, AIR 1965 Gui 84 we 
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agree, but we dissent from the view 
expressed there (at page 87) that if a 
widow out of possession, who is not 
entitled to an expansion of her rights 
under Section -14:(1) of the Act, dies 
after the Act, the old Hindu Law of 
succession will apply. In‘ this case also, 
the applicability of. Section 8, read’ with 
ame 4 oF. the Act was not consider- 


r 


“40. — Aier havie carefully ` con- 


sidered ` all the authorities . which had. 


been brought’to our notice, we ‘have 
come to the conclusion that -succession 
to: the ` ‘property inherited by Smt. 
Karju as life-éstate’ holder” opened . oS 
her death. But, it was ‘succession 


property of which her deceased husband 


was the last male owner: -- Succession to 
that property of- her deceased ‘husband 
‘of. which she had not become an abso- 
lute owner ‘will be regulated -by - Sec- 
‘Ition’ 8 of the -Act irrespective of the 
date of .death of-.the last ‘male ‘owner 
because the succession, which 
is .to -govern, opens: after-the Act. As 
the Act. was operative when: Smt. Kar- 
ju, the widow, died, ‘Section 4 of the 
Act makes it incumbent on’us to apply 
to provisions of“ Section 8 to the’ case. 
In our. opinion; the’ contention ‘that, by 
|doing so, we “would : be: applying Sec- 
tion 8 retrospectively .is ~ erroneous. 


Upon an application of: Section 8: to a 


situation ;which arose after : the.. passing 
of the Act, we find that -Thunia, the 
plaintiff, is ‘the nearest: heir: ‘entitled to 
succeed. -Therrcourts: below had. there- 
fore, rightly. decreed the plaintiff's te 
This second ‘appeal. must fail. and ‘is 
mle to be: dismissed’ with costs, 


- D; B, LAL, Jee 4L. 
T have nothing. to` add. `. A 


-M. H. BEG, C. J.: : 42. I- have 
gone through the PETRE prepared by 
my learned” brother :Chet' Ram Thakur 
where all the authorities‘ cited: before 
us have -been 
with. I will: only add that it will not 


T concur. 


be. necessary: for ‘us-to resort to à fiction’ 


— a device which should be avoided 
unless -it is- ‘absolutely indispensable ‘and 
obligatory under * the 


widow, in ‘the eye of law until the widow 
also, dies, if we adoptan alternative and 
- perhaps simpler .and ‘equally -well re- 

-‘cognised but more realistic way of stat- 
ing the position’ which emerges in such 
cases, This ‘is.- that the vesting of ' pro- 
perty-in a new absolute Owner in- 
terrupted or obstructed. from ‘ taking 
place: by the interposition of ‘the widow's 
. life-estate. The result is that, despite 
the death of the last ‘male owner, the 
vesting of absolute ownership in a new 
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e law. 


.comprehensively dealt . 


law’ — that ‘the. 
last male ‘owner-‘of the ‘property, al- — 
though in fact. dead, lives through ` his . 
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owner is necessarily ape matt the 
‘obstruction is removed. . 

- 43. No doubt, the fiction - that 
“the husband lives in the life of the 
widow and dies’ at he moment ‘of her 
death” has’ been a-well recognised rule 
of Hindu Law, as-pointed out by Mehar 
Singh, J., in 62'Pun LR 537 atp. 540 = 
AIR 1960 Puni 530 (FB). It was acted 
upon by the Privy Council in Moniram 
Kolita ` v. .Keri. Kolitani,:. (1880) ILR 5 
Cal 776 (PC): - But, in view of Section 4 
of the Hindu. Succession Act, it- may 
not ‘be permissible to rely on this rule 


‘if the. position is otherwise fully- cover- 


pointed out - that Jegal “fictions, which 
Bentham ‘disapproved .of so much, need 
be employed only at the stage of evolu- 
tion of law when its direct dévelopment 
by resort «to ‘legislation ‘is. difficult.. The 
gtip~of the fiction that the. husband and 


“wifeare. one upon English law could 


only be released by- legislation in this 
century. It is, it seems to me, prefer- 


‘able to avoid’ such a. fiction whem the 


statutory provisions ` are. sufficient to 
cover a situation. ~ I -think .my learned 


‘. brother’s- judgment also sas aaa’ that 


ey are “sufficient, 


' It is the law ‘which operates 
ee "the obstruction is removed; by 
the death of the life-estate holder, which. 
will ‘govern succession in the.case be- 
fore us ‘because’ successicti could really 
be’ said ‘to-open only then. . To hold: that 
this view involves ‘giving a’ retrospective 
operation: to the provisions of the Act 
would’. be* to ` overlook, the exact time 
‘at which: succession: opens and to assume 
that it opens at the death of the ‘last 
‘male owner. Such an assumption: is, 
as my learned ‘brother has pointed out 
with the help of- ample > anthority, ers 
roneous. ` 

“45. . I concur, subiect to the ob- 
servations made above, with the judg- 
ment and, the. order ‘proposed by’ my 


f learned brother... sie an 


i, - BY THE COURT 
46. .. For the- reasons: given above 
we ‘dismiss: mis. appeal. with costs... 
i a eae dismissed. 


tet We 





` AIR 1972 ‘HIMACHAL PRADESH 78. 
-0 58 C17, - 
PSs D. "B, LAL, J. ` ra 
"Mandir. Shivji Maharaj Darla,” rea 
pellant v: Negi’ and others, Respondents. 
: Mise. Second’ Appeal No. ‘70 of 1969, 
D/-_ 29-6-1971,* against. order of Dist. J., 
Mahasu; D/- 10-10- 1969. = l 


HO/IO/E129/71/SNV :: > 


M. S. Maharaj Darla v. Negi 


(A) Tenancy Laws — Himachal Pra- 
desh Abolition of Big. Landed Estates 
and Land Reforms Act (15 of 1954), Sec- 
tion 11 — Parties to petition for aboli- 
tion of right, title interest of-.land- ` 
owner — An idol being a. juridical: per- 
son, can also be proceeded. against in 
the petition under Section 11. ATR 1925 
PC 139 and AIR 1928.Lah 375 and AIR 
1967 SC 1044, Followed, (Para 5) 
` (B) Tenancy- Laws — Himachal Pra- 
desh Abolition of Big Landed Estates 
and Land Reforms Act (15 of 1954), Sec- 
tion 11 (2) — Exemption under, consi- 
derations for — Exemption granted to 
a minor from acquisition of his inte- 
rest in the land: is also available to an 
- idol and while determining the avail- 
ability of such exemption, the fluctuat- 
` ing income from the offerings made to 
the temple should not be taken into ac- 
‘count for deciding -whether the | idol 
otherwise possesses sufficient means for 
the expenses to be incurred on the idol. 
' s Ka ` + {Para 6) 
Cases Referred” Chronological. ' Paras 
(1967) AIR 1967 SC 1044 (V 54) = 
(1967) 2 SCR 618, Bishwanath ` 
v. Thakur Radha Ballabhji :8 
(1928) ATR 1928 Lah 375 (V-15) = f 
30 Pat LR 41, Pheru Mal (of. 
Amritsar) v. Ishar- Dass  - © 8 
(1925) AIR 1925 PC 139° (V 12) = : 
52 Ind App 245, -Pramatha ‘Nath ` 
Mullick v: Pradhyumna ` Kumar . 
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© Mullick =; ors 

(1923) AIR 1923 Cal 60 (V 10): = 
36. Cal LJ’ 478, Rambrahma 
Chaterjee’ v. Kedar Nath Baner- a 
jee 


K. D. Sud, for Petitioner; R. K. 
Gupta, for Respondents. ie 
JUDGMENT :— This is -a second 
appeal under Section 104 of the Hima- 
chal Pradesh Abolition of Big. Landed 
Estates and Land Reforms Act, 1953 
(hereinafter to be referred as the Abo- 
lition Act), and has been. directed 
against the decision dated 10th Octo- 
ber, 1969 of the District Judge. Mahasu. 


2. .. Dhumi who has since ‘died 
and whose legal representatives are 
Negi and six others, respondents in this 
Court, applied to the Compensation 
Officer under Section 11 (1) of the Abo- 
lition Act for acquisition on payment of 
compensation, the right,. title and. inte- 
rest of the land-qwner whom they des- 
cribed as “Shri Mandir Shivji Maharaj 
. Darla through next friends Jagat Ram, 

Jagar Nath. Masat Ram. Dittu and Amar 
Chand Tehsil Arki, Mahasu District.” 
The dispute related ‘to 11-16 bighas 
area' of 25 -plots specified in the petli- 
tion and situate in village Darla of 
the Tehsil of Arki. ‘The petition was 
contested by the appellant-landowner on 
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the allegations, that the petitioners were - 
not the tenants, ‘that the land itself 
could not be defined so as ‘to attract 
the: provision of Section 11 of the Abo- 
lition Act, that the temple as such could 
not be. proceeded -against because it is 
not a juridical’ person; and‘ that the 
idol being in the position of a minor 
had no other means of livelihood. 
~ The learned Compensation Officer 
decided all these points - in favour of 
the petitioners and granted the applica- 
tion. However, he removed from the 
ambit of his order the ‘abadi’ area of 
the disputed land over which the tem- 
ple itself and other . buildings appurte- 
nant thereto had existed. The land- 
owner came in appeal before the Dis- 
trict Judge, but confined its contentions 
to only two points, namely, that the 
temple land-owner is not a juridical 
person and that the idol is in the posi- 
tion of a minor and had no other means 
of livelihood and as such the case falls 
within ‘exemption provided in clause (2) 
of Section 11 of the Abolition Act. The 
District Judge repelled these two con- 
tentions and granted the application. 
3. The land-owner has felt ag- 


_ grieved of the decision. of the learned 


District Judge and has preferred this 
second appeal. ~ 

. 4&4 - As described above, the land- 
owner is “Shri Mandir Shivji Maharaj 
Darla” and it is apparent’ the idol of 
Lord Shiva is incorporated in the title 
specified in the application. In Pramatha 
Nath Mullick v. Pradhyumna Kumar 
Mullick, AIR (1925 PC. 139 it was 
held :— : ns ' 

‘“Hindu idol is, according to long 
established authority, founded upon the 
religious customs. of. the Hindus, and 
the recognition. thereof by Courts of 
Law, a “Juristic entity”. It has a judi- 
cial status with the power of suing and 
being - sued. Its interests are attended 
to by the person who has the. Deity in 
hbis- charge and -who is in law its © 
À with all the powers which 
would, in such ‘circumstances, on ana- 
logy, be given to the manager of the 
estate of an infant heir.” ' 

-5. “In Thakardwar (Pheru Mal of 
Amritsar) v. Ishar Dass, AIR 1928 Lah 
375. it was held that a temple is not a 
juridical person but an idol installed 
in the temple is a juridical, person. It 
is, therefore, well settled that an idol 
is a juridical person and is in the posi- 
tion of a minor or an infant heir, whose 
interests are looked after by its mana- 
ger. -In the case of alienation of endow- 
ed property. it was observed by Supreme 
Court in AIR 1967 SC 1044, Bishwanath 
v. Thakur Radha. Ballabhji as follows :— 

“When. such an alienation has been 
effected by the shebait acting adversely, 
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-to the Eiet of the idol, even a. wor- 
shipper can file the suit, the reason be- 
ing. that the idol is.in the position of 
a minor and when the person represent- 
ing it. leaves it in.a lurch, a person in- 
terested in the worship of the idol can 
certainly be clothed with -an ad hoc 
power of representation fo protect its 
interest.” 

- Therefore, it sould be stated in the 
Instant case that Lord Shiva whose idol 
is installed in the temple is a juridical 
person and -as such could be proceeded 
against in the petition under Section 11 
of the Abolition Act. Similarly the idol 
being a juridical person could file an 
appéal before the learned District Judge 
as well as before this Court. It càn- 
not be stated that the appeal has been 
filled by the temple as such, - The very 
name of Lord Shiva is incorporated 
the title of the appeal, ` 


_ 6 It is also evident that. the 
position of the idol is that of a minor 
and therefore, obviously the . benefit 
which can be deduced in favour of the 
minor under clause (2) oe Section 11 can 
very well be deduced in favour of’ the 
idol which is in the position, of a minor. 
In. this connection, it was ae eiat that 
the idol being a perpetual min shall 
be at an advantageous Seaton: That 
may be so, but the fiction which has 


treated idol to be’ a minor and which 


has ripened into’ law, should: -have its 
logical inference under Section 11 s0.-a8 
to attract the benefit under clause (2y 
of that section. ‘It fs to be appreciat~ 
ed that the idol Is always needed to.ba 
looked after by its-manager, since it is 
dependent upon others, and the means 
of livelihood of the idol will have to ba 
taken into ‘consideration for- 
ment ‘of its. rights under Section- 11 of 
the Abolition Act. While at one place 
the tenants have- been given the bene- 
_ |fit of acquiring. the right. title and inte- 
rest of their land-owner, in the very 
‘Isame statute, at another place the inte- 
rest of a minor land-owner: has 
protected, in the sense that a minor who 
does not. possess means of. livelihood 
has been exempted under clause (2). of 
Section 11. Both the objects are, prima 
facie, laudable and the idol. should not 
be deprived of the advantage when, by 
its peculiar situation, it is. relegated to 
the position of a minor who has to de 
pend. upon the. management. of. its a 
bait or manager, ` 


- If we examine the aen case 
from this aspect, we have to ascertain 
if thé- idol has any Era means of 
livelihood. It is also abundantly clear 
that means. of llvelthood would neces- 
sarily mean sufficient means of livelihood 
and not bare subsistence which may be 
possible to achieve in most of the cases, 
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SN 
ALR. 
In the Hindu Law Telating to temples 


‘apd religious endowments, the delty is, 


conceived as a living being and is treat- 
ed in the same way as the master of 
the house would. be treated by his hum- 
ble servant. This has been so. stated in 
AIR 1923 Cal 60, Rambrahma Chaterjee 
v. Kedar Nath ‘Baneriee. It is everyday 
experience, that .the idol is not only 
worshipped but is afforded all the faci- 
lities .of food and raiment and ts look- 
ed after throughout the course of the 
day by its worshippers.‘ That. is why, 
provision ‘is to be made for its Puja’, 
"Bhog? and other - necessities as are. re- 
quired . for a living person. The main- 
tenance of the temple in which the idol 
is ‘installed is also a necessary require- | 
ment..- ; 
- -As evidence Fom. the ‘judgment o 
the learned District : Judge, the enata 
expenses of the temple are. of Rs. 8,000/- 
or Rs. 9,000/- and these are to be met 
from the income of the properties be- 

also , from 










offerings of the temple have been. guffi- 
‘cient to méet. this expense and- there- 
fore the idol could not be stated not to 
possess: sufficient: means of livelihood so 
as to attract clause (2) of Section 11 of 
the Abolition Act. -But there is one 

reaso ., The offer 







proprietary tights .are -conferred , 
the respondents, the-idol-appellant would 
‘be deprived of its anent - income. 
From this point of it can be stát- 
ed that the appellant BAR no other source 
of income, except the property in dis- 
pute. It is evident, that in such a situa- 
tion the appellant cannot be stated to 
possess sufficient means of livelihood 
and it would not be ‘appropriate to de- 
ath it of the income derived from the 
land ‘in dispute, ae = 
. Te The appeal, is, therefore, al- 
lowed and the fudgments of the learn- 
ed District Judge as well as .of ‘the 
Jearned ‘Compensation. Officer - are _ set 
aside. -The application under Section 11 
of the Abolition Act. shall stand dis- 
missed, i 3 


B -No order jis made i te costs. 
Appeal allowed, 
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AIR 1972 HIMACHAL PRADESH si. 
: (V 59 C 18) 
CHET RAM THAKUR, J. 


Chuha and others, Petitioners v. Bhag 
Singh and: others. Respondents. 


Second Appeal No, 158 of 1968, D/- 
{16-6-1971. 


_ Punjab Redemption of Mortgages 
Act (2 of 1913), Section 12 — Limita- 
tion for suit against order of Collector 
— Where the Collector dismisses an ap- 
plication for redemption of mortgage 
merely for default of the parties and 
does not pass an order detrimental to 
the interests of the parties falling with- 
in Sections 6 to 11 of the Act, subsequent 
suit to redeem the mortgage, not being 
a suit to. avoid the order of the Collec- 
tor, will not be barred by virtue of Sec- 
tion 100 of the Limitation Act for not 
having been filed within one year. (X- 
Ref :— Limitation Act (1963), Section 
100). (Case law discussed). 


Cases Referred: Chronological Paras 
(1971) 73 Pun LR (D) 67 = 1971 
Pun LJ 204, Mir Chand v. Devia 


1967) 1967 Lah LT 7 (Rev), Mana 
and Nandu v, 
{1966) 1966 Cur LJ 537 
Ishar Das v, Arjan Singh 
(1965) AIR 1965 Punj 502 (V 52) = 
1965 Cur LJ 633, Dewan Chand 
v. Raghbir Singh 10, 22 
(1950) AIR 1950 FC 1 (V 37) = 
1949 FCR 484. Thota China 
_ Subba Rao v. Nattapalli Raju 10 
(1943) AIR 1943 Lah 176 (V 30) = 
. #5 Pun LR 292 (FB), Tusli Dass 
eon pay Weer eee n 
5, 
929) AIR 1929 Lah 513 (V 16) = | 
30 Pun LR 440, Asa Ram. v. 
_ Darba Mal 10 
(1925) AIR 1925 Lah 385 (V 12) = 
26 Pun LR 383, Kura v. Ram 
Chand 8,14 


: S. Malhotra, for Petitioners; H. 8. 
Thakur, for Respondents. 

JUDGMENT :— This appeal has 
arisen out of a sult filed by Bhag Singh 
and others against Chuha defendant 
for redemption of land measuring 23 
bighas 16 biswas, as detailed out in the 
head note of the plaint. The facts may 
briefly be stated as follows :— 

2. Sudama” and Sadhu, who 
were own brothers, created a usu- 
fructuary mortgage of 71 bighas of their 
land for Rs. 100 in favour of Chuha, 
Gangu & Gokal in the month of Baisakh 
1960 BK. On the death of Sudama, 
Sadhu inherited his entire estate and 
he became the sole mortgagor. Subse- 
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8,19 
(Puni), 
10, 20 


Chuha v. Bhag Singh (Thakur J.) 


(Paras 16, 23) 
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quently Sadhu also died leaving behind 
his three sons, Sarvshri Gobind, Bohra 
and Samandu. In the meanwhile Gangu 
and Gokal also died. it appears without 
issues and their succession also devolv~ 
ed on Chuha. Thus he also became the 
sole mortgagee. Gobind and “Bohra 
sold the equity of redemption in res- 
pect of their 2/3rd share in favour of 
Achharu and Nand Lal, the sons of Chuha 
on 21-1-1958. The latter two redeemed 
their 2/3rd share Thus Chuha was - 
only a mortgagee with respect to 1/3rd 
share measuring 23 bighas 16 biswas. 
Samandu, whose 1/3rd share remained 
in mortgage died leaving behind the 
plaintiffs as his heirs: they. thefefore, 
brought a suit for redemption of the 
land without payment of any mortgage 
money. as, according to them it was a 
usufructuary mortgage and the mort- 
gagees had been taking the fruit of the 
land since 1960 BK. It was, therefore, 
contended that Chuha defendant was 
not entitled to recover more than dou- 
ble the money under the provisions of 
Debt Reduction Act and on that ground 
they prayed for a decree for redemp- 
tion without payment of any money. 


3. Chuha denied the mortgage, 
saying that he was the owner. It was 
denied that-the provisions of the Debt 
Reduction Act were applicable to the 
case. It was further averred by him 
that Samandu had created a further 
charge on the property and the property 
could be redeemed only after the en- 
tire amount had been paid. It was also ` 
pleaded that Samandu had made an ap- 
plication for redemption in 1949 under 
the Redemption of Mortgages Act and 
that- the application was dismissed; he 
did not file his suit within one year of 
the dismissal of the application and, 
therefore, the present suit was not main- 
tainable and that the mortgage was 
more than 60 years old and as such 
the suit was time barred. It was also 
pleaded that Samandu and his two bro- 
thers, Gobind and Bohra had entered 
into an agreement with him on 27-12- 
1957, whereby they undertook to con- 
fer occupancy rights on him on receiv- 


‘ing another sum of Rs. 100/- within one 


year of the execution of the agreement 
and on their failure to carry out their 
part of the agreement whatever rights 
they had in the land were to become 
extinct. Samandu failed to execute his 
part of the agreement and as such the 
plaintiffs right to redeem the mortgage 
had also become extinct and they were 
not entitled to maintain the suit. -On 
these pleadings the Court framed the 
following issues :— 


1. Did Sadhu and Sudama sons of 


Caitru mortgaged the land with posses- 
sion with Gangu and Chuhe sons of 
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Kirpa for Rs. 100/- on 2nd Baisakh 1960 
BK? a 


2. Are the -plaintiffs entitled to get 
the land redeemed without any pay- 
ment? i 

3..Does the H, P. Debt Reduction 
Act apply to Bilaspur District and the 
present suit is governed by its provi- 
sions ? 

4. Is the suit time barred? 

5. Was there any contract between 
Samandu, Gobind, Bohra and defendant 
No. 1 to grant occupancy right in the 
land in suit, within one year, in favour 
of Chuha? : 

6. Are the plaintiffs debarred to 
claim’ redemption -as Samandu failed to 
carry out his contract? ` 

7. Is there any other charge on the 
land in suit, if so, how much? 


8. If issue No. 5 is proved, does it 
act as clog on redemption ? 
9. Relief.. 


4, It was found by the trial Court 
that Sadhu and Sudama had mortgaged 
the-suit land with possession 
Gangu and Chuha in Baisakh 1960 BK, 
and’ that the plaintiffs were entitled to 
redeem the suit land without any pay- 
ment; that the H. P. Debt Reduction 
Act was applicable to Bilaspur and 


that the suit, was governed by its. pro-. 


visions; that the suit was within time; 
that Samandu and his brothers had 
entered into an agreement with Chuha, 
but Samandu did not fail to carry out 
his part of the agreement and that the 
agreement did not operate as a clog on 
redemption. In view of these findings 
on the issues, the suit was decreed. 
Against this judgment and decree the 
defendant went in appeal to the Dis- 
trict Judge. ` aw - 

5. Before the learned District 
Judge, it was urged that the plaintiffs 
had failed to prove that the mortgage 
was created on 2nd Baisakh 1960 BK 
and that the mortgage was subsisting. 
The learned District Judge found that 
it was proved from the documentary 
evidence on the record that the mort- 
gape was effected on the 2nd Baisakh 
1960 BK for Rs. 
tiff had ‘filed the suit for 
on 30th July, 1959 and, therefore, the 
suit was filed within. the period of sixty 
. years and that the mortgage was sub- 
sisting. : 

6. It was also argued before the 
learned District Judge that Samandu 
made an application for redemption of 
the mortgage under the Redemption of 
Mortgages Act and that the applica- 
tion was. dismissed and the mortgagor 
failed to file the suit within one year 
of the dismissal of the application and 
as such the suit was not maintainabla, 
The learned District Judge repelled 
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this contention also. The learned Dis- 
trict Judge apne the judgment | and 


-decree of the trial Court and 
the appeal. 
7. In this appeal, ‘the learned 


counsel for the appellant has confined 
his arguments only on the solitary 
point that the suit having not been 
filed for setting aside the order of the 
Collector within one year from the 
date of the dismissal of the application 
under. the provisions of Redemption of 
Mortgages Act, 1913 (hereinafter called 
‘the Act’). was barred under the provi- 
sions of Section 12 of the Act. wile 
disposing of this point. the learned Dis- 

trict Judge observed that the applica- 
tion made by Samandu was dismissed 
in default and that it was not dismis- 
sed on merits and, therefore, the plain- 
tiffs’ suit will not be barred by the 
Ca of: Redemption of Mortgages 

ct. : 


8. The learned counsel for the 
appellant has attacked this finding of’ 
the learned District Judge contending 
that under the provisions of the Act it is 
incumbent upon the’ party aggrieved 
against the order of the Collector to 
file a suit within one year as required 
under Article 14 of the Indian Limita~ 
tion Act to set aside the order of the 
officer. If a party fails to file a sult 
within one year from the date of the 
order of the Collector, then the sult 


. Shall be barred. It is- not necessary that | 


the order must be an order on merits, 
In this connection he has drawn my ate 
tention to the various provisions of the 
Act and reliance is also placed on AIR 
1925 Lah 385, Kura v. Ram Chand; ATR 
1943 Lah 176 (FB), Tulsi Dass v. Diala 
Ram; (1971) 73 Pun LR (D.) 67, Mir 
Chand v. Devia & 1967 Lah LT 7 (Rev), 
Mana and Nandu v, Nikka. 

9. Section 4 of the Act provides 
for a petition for redemption made by 
the mortgagor or other persons entitled 
to institute a suit for redemption . be- 
fore the Collector for an order direct- 
ing that his mortgage be redeemed. 
Section 5 of the Act provides for sum- 
moning of the mortgagee, Section 6 
lays down the procedure when the 
petitioner is absent and the mortgagee 
is present. According to this section 
the Collector shall, unless he adjourns 
the proceedings, make an order that 
the petition be dismissed unless the 
mortgagee admits tht claim in which 
case the Collector shall make the order 
as provided therein. Section 7 lays 
down the procedure when the petitioner 
is present and the mortgagee is absent 
In that case the Collector shall, unless 
he adjourns the proceedings, enquire-in 
a summary manner: the claim of the 
mortgagor for redemption and after 
doing so if the Collector is not satisfied 


A 
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that the petitioner is not entitled to 
redeem he shall dismiss the petition, 
and if the Collector is satisfied that 
the petitioner is entitled to redeem. 
then he shall make an order as provid- 
ed under Section 6 (a), (b). (c) and (d) 
of the Act. Further, if the petitioner 
fails to make such deposit within the 
period fixed the Collector shall also 
- dismiss the petition. 


_ Section 8 lays down the procedure 
when both parties are in attendance. 
Section 9 lays down the procedure in 
contentious cases. Section 10 provides 
for enquiry into objections raised by 
mortgagee and if on enquiry the Col- 
lector is of opinion that it bars redemp- 
tion or has sufficient cause for not pro- 
ceeding further with the petition he 
shall dismiss the petition, but if he is 
not of that opinion. he shall, unless he 
dismisses the petition under Section 11, 
make an order as laid down in Sec- 
tlon 6 (a}, (b); (c) and (d) of the Act. 
Section 11 provides for enquiry regard- 
ing sum due and if on enquiry regard- 
ing the sum due the Collector is of 
opinion that the sum deposited is the 
sum rightly due under the mortgage 
he shall, unless he dismisses the peti- 
tion under Section 10, make an order 

as laid down under Section: 6 (a), (b), 


9 and (d) of the Act and if he is of ` 


the opinion that a sum larger than the 
sum deposited should be deposited by 
the petitioner, he shall, ess he dis- 
misses the petition under Section 10, fix 
a period not exceeding 30 days within 
which the petitioner shall deposit the 
difference and then the Collector shall 
make an order as laid down under 
Section 6 (a), (b). (c) and (d) of the 
Act, and if he fails to make the depo- 
sit the Collector shall dismiss the peti- 
tion. Section 12 reads as under :— 
“Any party aggrieved by an order 
made under Sections 6, 7, 8, 9, 10 or 11 
of this Act may institute a suit to 
establish his rights in respect of the 


mortgage; but. subject to the result 
of such suit, if any. the order shall be 
conclusive.” 


It is on the basis of these provisions as 
supported by the aforesaid authorities 
that the learned counsel for the appel- 
lant contends that the suit of the plain- 
tiff is barred as he failed to bring that 
suit within one year of the order of 


the Collector as required under Arti- 
cle 14 of the Indian Lim. Act. The 
order of the Collector dismissing the 


application made by the plaintif on 
9th July 1949 had, therefore, become 
final and conclusive, E 
10. The learned counsel for the 
respondents contends that the order of 
the Collector dismissing the applica- 
tion for default did not in any way 
affect the rights of the plaintiffs, The 
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application was dismissed nig default 
under Order 9, Rule 3, Civi C. as 


would be apparent from the gon 
of the order, marked as Exhibit D. W.2/A. 
He has also drawn my attention to the 
provisions of the Act and has contend- 
ed that there is no “provision in this 
Act providing for such a contingency as 
to what would happen if both the par- 
ties i. e.. mortgagor-applicant and mortga- 
gee are absent. The Act has provided as 
to what would happen when the mortga- 
gor is present and the mortgagee is ab- 
sent, or when the mortgagee is present 
and the mortgagor is absent and what 


` would be the procedure when both the 


parties are present. But it has no- 
where been provided as to what would 
happen when both the parties are ab- 
sent. Further, it is only an order pas- 
sed under Sections 6, 7, 8. 9, 10 and 1i 
of the Act, which shall become con- 
clusive if not challenged by a suit fil- 
ed within one year of the same; but 
it nowhere says that an order where 
both the parties were absent and the 
application had been dismissed on that 
account the order shall also become 
conclusive, if not challenged by a suit. 
His contention is that this order can 
be ignored by him and he could bring 
a suit to redeem the mortgage and that 
such a suit is not barred and reliance 
is also placed by him on AIR 1950 FC 
1, Thota China Subba Rao v. Mattapalli 
Raju; 1966 Cur LJ 537 (Puni); Ishar 
Das v. Arjan Singh; AIR 1929 Lah 513, 
Asa Ram v. Darba Mal and 1965 Cur 
LJ 633 = (AIR 1965 Punj 502), Dewan 
Chand v. Raghbir Singh. 

11. Before dealing with the au- 
thorities it may be straightway point- 
ed out here that there is nothing in the 
order Exhibit D. W. 2/A which in any 
way affects the rights of the plaintiffs. 
The rights of the plaintiffs have not 
been adjudicated upon by the Collec- 
tor, but the petition was dismissed in 
default of the parties. The order, as 
translated, reads as under: 

“Called out. Nene has 
Hence the file dismissed 
Order 9, Rule 3, Civil P. C” 


Order 9 of the Code of Civil Proce- 
dure provides for the appearance of 


appeared. 
under 


the parties and consequences of the 
non-appearance. Rule 3 of Order 9 
‘gays. “where neither party appears 


when the suit is called on for hearing, 
the Court may make an order that the 
suit be dismissed”. Rule 4 provides 
that where a suit is dismissed under 
Rule 2 or Rule 3, the plaintiff may 
(subject to the Law of Limitation) bring 
a fresh suit or he may apply for an 
order to set the l aside. Hence 
it is’ obvious that a second application 
or suit is not barred if the plaintiff 
does not choose to make an application 
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for setting. aside the order of dismissal 
But in case the suit is dismissed under 
‘Order 9, Rule 8, where the defendant 
is present and the plaintiff Is absent 
and ‘the defendant has not admitted 
the claim then in such a case a second 
suit is barred. In fact an order under 
Order ò. Rule 3 is not of any conse- 
quence. It does not decide the rights 
of the parties. Section 13 of the Act 
also. bars a second petition in case of 
dismissal of a petition.. Section 12 says 
that subject tothe result of the suit, 


if any, brought ‘consequent to any 
orders A äs. contemplated ‘under | 
Sections 6,.7, 9, 10 and 11 of the Act, 


that order Thal be conclusive. It also 


provides for setting aside an ex parte - 
order or an’ order -for -dismissal of de- . 


fault of the petitioner under. Section 6. 
From this it, therefore, follows that a 
mortgagor can make- a os . applicà- 
tion, if he so requires, to avail of ‘the 
summary -remedy or he may file a re- 
gular’ civil suit . for redemption | under 
the ordinary law. > - 


12. ‘he further contention - of 
P: learned - counsel for the respondent 

is that the present suit is not, one for 
the setting aside of order of the Col- 
lector but is made to establish his right 
ito the land and the suit is not at all 
governed by Article 14 of the Limita- 
tion Act. It is purely a.suit for redemp- 
tion, in other words a suit for posses- 
sion.. According to” him the Collec~ 
tor ` did .not decide anything when he 
dismissed ‘the’ application -for . . default. 
Therefore, in these’. ces . it 
is wrong to say that the present suit 
‘brought by the plaintiff ‘is filed’ to 
avoid or get rid of any order made by 
the Collector. 


B. The Redemption of “Mortga- 
ges Act provides a summary remedy to 
a mortgagor if'he.is entitled to insti- 
tute a suit for redemption, to apply to 
the Collector that his mortgage be re- 
deemed and he. be put in possession. 
Sections 6 and 7 alsp envisage a sum- 
mary. enquiry. before the Collector 
chooses to dismiss the application or .to 
make an order as contemplated. under 
clauses (a) to (d) of Section:6. -As for 
the other Sections 8 to 11, they ‘lay 
down the procedure that must be fol- 


lowed by the Collector when the par-. 


ties are present and ‘the case is con- 


tested, in case of objections enquiry. . to- 


be made and then the Collector passes 
a final order’ as contemplated under 
Section 11. So: these ` sections postu- 


late a summary enquiry ` ‘before any — 


order is passed by: the Collector under 
these sections, But there_is-no -provi- 
sion identical to-Order 9, Rule 3 in’ the 
Act,- so’ if both the: parties ‘are ‘absent 
the ‘question of any summary enquiry 
does not arise. So this application, as 
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A. L Be. 
a matter of fact,. . dismissed 
after any enquiry.. Further Section 12 
does not require the suit to be 

within one year nor is there any partt- 
cular time so specified’ Article: 14 of 
the Limitation Act, which is not equi 
valent to Article 100 of the new” Act 
governs only g suit, which is in subst- 
ance to-set aside the order made. by an 
officer’ of Government in his official ' 
capacity and ‘it has got nothing to do 
with the, suit which is merely'to estab« 
Ush- the right’ without requiring “an 
order to be. set aside. A perusal of: this 
Article reveals -that the’ period of 
one year is prescribed only for a 
suit to set aside an order of an‘ officer 
of Government and cannot apply to a 
sult, which does: not ‘seek to apply for 
any: setting aside of: the said order. 
The present: suit. as would be 
ig simply to establish. the . tiffs’ 
right in the land. A- look at the order 
of: the. Collector would show ‘that -it 
decides" nothing .and,. therefore, this 
order‘ did not stand in the way of the 
present suit and the. plaintiffs could file 


-the suit ‘to. establish thelr right with- 


out’ seeking a relief for the’ avoidance 
of the ‘order which was not contemp- 
lated under any of the sections -unden 
the Act. Section 12, as already 


' been set out above, says that any party 


an - order made under 
to 11 may institute. a suit. to 
establish his rights In respect of the 


_ mortgage, but, subject to the result of 


such - suit, if any, the order shall be 
conclusive. But here there . was. no 
order as contemplated. under any. of 
these sections so as to become a con- 
clusive order,.,.Even without filing the 
suit the petitloner was not debarred 
from -a -fresh application.. . 


14. In AIR 1925 Lah 385, the 
facts were that the predecessor-in-inte~ 
rest -of the appellant.made an applica- 
tion to the Collector under the Redemp- 
tion of Mortgages Act.‘for redemption 
of the .mortgage ..but the application 
was: dismissed on the .ground. that’: the 
mortgage had ceased to exist’ and're- 
demption -was barred. : Inasmuch as no 
suit to-set aside the order of: the Col- 
lector was brought within one year 
of its date. the- Trial Court: held the 
suit to redeem. barred under Article 14 
of the Indian Limitation Act although 
contrary to the Collector it. found that 
‘the mortgage of 1827- was replaced by 
a fresh mortgage in .1878 i.e. less than 
sixty years before the suit. > 


Consequently the” ‘question “fetore 
High Court was, whether a mortgagor's 
- other- 
wise be within- limitation, is barrèd; if 
the’ action is brought later- than a‘ year 
of the date of an order passed to ‘the 

tiffs- detriment by the Collector on 
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an application under Punjab Act No. 2 
of 1913. It was in view of these facts 
that it was held. “A mortgagor's right 
to redeem, which would otherwise be 
within limitation, is barred if the action 
ig brought later than a year of the 
date of an order passed to the plaintiff's 
detriment by the Collector on an ap 
plication under the said Act. When an 
order passed under a special Act is de- 
clared by that Act to be conclusive, it 
cannot be’ ignored and no relief is open 
to the aggrieved party unless that 
order is set aside and the individual 
who takes advantage of-a summary 
procedure must suffer its disadvantage 
as well as enjoy its benefits. The suit 
referred to in Section 12 of the Punjab 
Redemption of Mortgages Act is a suit 
to set aside the order of an officer of 
Government within Article 14. As the 
Collector had held in that suit that 
the mortgage had ceased to exist and 
redemption was barred, hence that 
order was to the detriment of the mort- 
gagor and without having the same 
set aside within one year, a suit for 
redemption was barred. 


15. In AIR 1943 Lah 176 (FB), 
the application of the mortgagor was 
rejected by the Collector on the ground 
that mortgage deed had a condition 
that the mortgage shall not be re- 
deemable for 20 years and that the deed 
was executed on 22nd October 1910 and 
since the limitation had not been pas- 
sed the application for redemption was 
premature. Again on 12th July, 1938 
the successors-in-interest of the ori- 
final mortgagor presented before the 
Assistant Collector another application 
under Section-4 of Act No. 2 of 1913 


claiming redemption on payment of 
Rs. 600/-. The mortgagees resisted the 
application on two grounds; (1) that 


the second application cannot be pre- 
sented under Act No. 2 of 1913. as laid 
down in Section 13 of the Act: and (2) 
that in any case the sum due. was much 
more than Rs. 600/- Both these objec- 
tions were over-ruled. by the Assistant 
Collector holding that the former ap- 
plication had been rejected and not 
dismissed by his predecessor and. there- 
fore, Section 13 of the Act was jn- 
applicable. However. in respect of 
mortgagee’s charge he found that it 
was Rs, 1959/- and passed an order for 
redemption on payment of that amount 
within one month of.the service of the 
notice. Within one month from this 
order on 16th July 1939. a suit was 
filed by the sons of the original mort- 
gagee for declaration that the order of 
the. Assistant Collector, dated 31st 
March 1939 allowing redemption on pay- 
ment of Rs. 1959/- was ultra vires. il- 
legal and void and in the alternative 
for declaration that the land was not 
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liable to be redeemed without payment 
of much larger sum than allowed by, 
the Assistant Collector. 


One of the claims in that suit was 
founded on the plea that the mortga- 
gors application under Section 4 of 
Redemption of Mortgages Act having 
been di ed the Assistant Col- 
lector on 14th August 1929, and no 
suit under Section 12 having been 
brought within one year from the date 
of order to establish his right in res- 
pect of the mortgage. the order had 
become conclusive and the mortgagor's 
Tight to redeem had extinguished at 
the expiry of that period. The defen- 
dant mortgagor’s reply was that the 
first application by him made in 1929 
was not really an application under 
the Act as it had been filed before the 
right to redeem had accrued and, 
therefore, it was not necessary for him 


to bring a suit under Section 12 to 
have that order set aside within one 
year from its rejection. According 


to him the only valid application for 
redemption made under the Act was 
filed by him on 2nd July 1938 and the 
order passed by the Assistant Collec- 
tor on 31st March 1938 on that appli- 
cation was legal and correct. The 
trial Court held that the Assistant Col- 
lector had rejected the application as 
incompetent and not issed: it on 
merits. Section 13 did not apply and 
the application made in 1939 must be 
taken to be the only application made 
under the Act, 


The same point was reagitated be- 
fore the District Judge, who also re- 
pelled the contention and held that 
the application for redemption made in 
1929 was premature and incompetent. 
The application was really rejected as 
there was no cause of action at that 
time. and on appeal to the High Court 
the case was referred to the Full Bench 
in view of conflicting decisions and the 
points referred for decision by the Full 
Bench were; (1) whether an applica- 


tion under Section 4 of the’ Act for 
redemption of mortgage cannot be 
treated as an application under the 
Act, if it is’ rejected or dismissed by 


the Collector on the ground that it is 
premature and (2) whether the orders 
contemplated under Section 12 of the 
Act were those orders which are made on 
merits of the case or covered all orders 
irrespective of the fact whether they dis- 
posed of any auestion on merits or not. 
The first question was answered in the 
affirmative and on the second question 
the answer was that the orders contem- 
plated under Section 12 are not con- 
fined to those orders which are made’ 
on the merits of the case but cover 
other orders passed under Sections 6 
to 11 according to the nature and charac- 
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ter, regard being had to the substance 
of the order and not merely to its 


form. Further it was-held that where-_ 


as in the case the Collector had dis- 


missed the petition on the ground that ` 


principal money was not being payable 
the omission to. sue under Section 12 
within the period prescribed by Art. 14 
Limitation Act does not bar the right 
of the mortgagor to redeem the mort- 
gage. 


16. From the aforesaid autho- 
rity it would have been noticed that 
the suit not having been filed within 
one year to set aside an order passed 
in terms of Sections 6 to 11 shall be 
thme barred and the order passed by 
the Collector under any of the Sections 
shall become conclusive: Here in the 
present case the ‘order passed by the 
Collector dismissing the application for 
default of the parties’ does not fall 
within the purview of any of the Sec- 
tions 6 to 11.of the Act so as to make 
it incumbent upon the mortgagor “to 
- {fle a suit to set aside that order of 
the Collector within one year as re 
quired under Section 14 of the Limita- 
tion Act. Since there was.no order 
of the Collector which was detrimental 
to the interest of the mortgagor-plain- 
tif, it was not at all necessary 
for him to have avoided that order 
by a suit within one year of the 
dismissal of that application. ~ He had 
his independent right to file ~a suit in 
the Court under the ordinary law. 


`. 1%. (From the perusal. of the au- 
thority contained in AIR: 1943 Lah 176 
(FB), it is further clear that the Court 
has to look to the substance of the 
order and not merely to its form. The 
substance ‘of order, Exhibit D.2/A is 
that the application brought by | the 
mortgagor was dismissed for default 
of the parties and as such no detri- 
mental order had been passed, which 
required the setting of the same aside 
by the mortgagor. He could make, a 
fresh application if he so desired or 
he could file a suit under the ordinary 
Taw. Hence in my view.the authori- 
tles relied upon by the learned coun- 
sel for the appellant do not assist him 
because | of similar . cireumatanees of 
the case. 


18. Support Is alan sought: from 
1971) 72 Pun LR (D) 67. In this case 
also it was held, “that whenever the 
Collector makes an order which comes 
within the ambit of Sections 6 to 11 of 
the Act. regard being had ‘to- the sub- 
stance of the order and not merely to 

1 form, the order is one contemplat- 
` ed under Section 12 ‘of the Act and if 
that order adversely affects the rights 
of the parties in respect of the mort- 
gage the only: remedy of thé aggriev- 
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A.LR 
ed party is to establish his or her rights 
by fling a suit for. which the time 
limit prescribed under Article 14 of 
the Limitation Act is one year from 
the date of the order”. So -this ‘au- 
thority also says that if-the order made 
by the Collector comes within the am- 
bit of Sections 6 to 11 then in that 
case a suit to set aside that order of 
Collector has to be filed within ‘one 
year, failing which the order shall be- 
come conclusive. But the order in -the 
Instant case did not fall within the 
ambit of these sections and the rights 
of the plaintiff were not adversely af- 
fected by the order of ° dismissal’ of 
his application by the Collector in 
1949, which made it necessary for him 
to have the order of the Collector set 
aside within the period: of one year, 
failing which the order was ‘to become 
conclusive. Since. nothing had been 
decided by the Collector, so’ the ques- 
tion of the order becoming conclusive 
also did not arise at all. The effect of 
the dismissal of. the application for the 
absence of the parties was as if no 
application had been made by- the 
mortgagor and if he had limitation. he 
could bring ‘a fresh application or he - 


could file a suit under the ordinary 
law which he has done. 
Reliance is also placed on 


19. °° 
1967 Lah LT 7, 
same effect. 


20. On the contrary the learn- 
ed counsel has: relied on 1966 Cur LJ 
537 (Punj) wherein the Collector re- 
fused to adjudicate upon the claim of 
the parties, on the application of the 
mortgagor for redemption as it involv- 


which is also to the 


ed some complicated questions for 
decision by the Collector in the. sum~ 
mary proceedings before him. He, 


therefore, ordered that it was not pos- . 
sible to allow redemption of the land 
in favour of applicant and di 

the application. ; 

21. The mortgagor filed: a 
for redemption in the Civil Court 
where the mortgagee-defendant pleaded 
that the mortgagors had previously ‘put 
in -an application before the Collector 
for’ redemption of mortgage under the 
provisions of Redemption of Mortgages 
Act, which was dismissed by him on 
9th January 1961, and that the suit -was 
lodged after. the expiry of a period of 
one year from this date and, therefore 
it was barred by time. This point of 
limitation was decided against the de- 
fendant and the plaintiff was allowed a 
decree for redemption of the: land in 
suit. An -appeal to the District Judge 
was also unsuccessful and then an appeal. 
was filed in the High Court, where, in 
view of the aforesaid facts it was held 
that the Collector could not be said to 
have held an enquiry as provided:in Sec- 
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tion 9 (b) of the Redemption of Mort- 
gages Act, and if he had done so he 
would have passed an order as provided 
‘In Section 11 of the said Act which had 
admittedly not been done... The applica- 
tion was dismissed y apparent- 
ly for the reason that the matter was too 
complicated for the Collector to decide 
in the summary Prone ars and there- 
by he declined to acca his jurisdic- 
tion. Thus the order passed by him was 
not of the: nature which could stand in 
the way of the plaintiff-mortgagor ` to 

obtain possession of the land by redemp- 
tion of the mortgage in a‘ civil court. 
Hence according to him the . appellant 
was not justified in maintaining that the 


suit was barred by limitation because . 


ft was not filed within one year from 
the date of the order of the Collector. 

22. . In 1965 Cur. LJ 633 = (AIR 
1965 Punj 502), also it was laid down 
that the Collector obviously decided 
nothing against the plaintiff and on the 
other hand directed that the matter be 
settled in civil Court. No suit to’ set 
aside the Collector’s order was, there~ 
fore, necessary and the present suit: must 
be considered a simple suit to establish 
the plaintiff's right in the land. It - is 
not, therefore. a suit under Article 14 
of the Limitation Act. Further it was 


held that a. consideration of the language ` 


of Article 14 of the Limitation Act 
leaves little. doubt -that the period of 
one year is prescribed only for a suit 
to set aside an order of an officer of 
Government and could not apply to suit 
which does not seek the setting aside of 
any such order. . oe 


23. After consideration of these 
authorities produced by the parties both 
for and against, I am of the view that 
the authorities cited by the appellant 
are not of any assistance to him in view 
of the peculiar circumstances of the case. 
The Collector decided nothing’ which 
may be considered adverse to the in- 
terest of the plaintiff-mortgagor so as 
to require him to have that order” set 
aside within the period of one year as 
required under Section 14 of the Limi- 
tation Act. It was a simple case to 
establish his rights in the land which 
would not be governed ‘by Article 14 
of the Limitation Act, which provided 
limitation for setting aside of the order of 
an officer of the Government. This Arti- 
cle would have come into play only lf 
the order passed by the Collector would 
have fallen within the ambit of Sec- 
tions 6 to 11 of the Act,- but the order 
passed and ag contained in Exhibit D. 
W. 2/A is one which does not fall under 
any one of the Sections 6 to 11 of the 
Act and, therefore, the suit which has 
been brought by the plaintiff to establish 
his rights in the land cannot. be said 
to be governed under-the provisions of 
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Article 14 because it is not his suit to 
set -aside any order of the Collector 
which had in any way adversely affect 
ed his rights or interest in the land or 
stood -in his way.- So for that mat- 
ter, I am of the view that the contem- 
tion put forth by the learned counsel 
for the appellant carries no force and 
the contention of the learned counsel for 
the respondent that the order passed by 
the Collector does not fall within the 
ambit of any of the Sections 6 to 1l 
of the Act so as to attract the applica- 
bility of Article 14 of-the Act appears 
to be correct and for what I have stat« 
ed above, the appeal fails and is here- 
by. dismissed. However, I leave the 
parties to bear their own costs. in view 


„of the case having been decided on a 
legal point. 


Appeal dismissed, 





AIR 1972 HIMACHAL PRADESH 87 
(Vv 59 C 19) | 
D. B. LAL, J. 
‘Rattan Chand etc., Appellants v. Smt. 
Sharab -Chhozam, “Respond ent. 
Second Appeal No, 338 of 1967, DJ- 
aS 1811 from judgment and decree of 
Dist, J., Kinnaur, D/- 6-5-1967. 


A Himachal Pradesh (Courtsh 
Order (1948), Para. 32 — Second Appeal. 
Any ground which was a good ground 
of appeal before District Judge can as 
well be a ground of second appeal. The 
High Court can therefore go into the 
evidence adduced by the parties and the 
question of fact decided by the first ap- 
pellate Court. (X-Ref:— Civil P., C 
(1908), Sections 100-101). ; (Para 6) 

(B) Civil P. C. (1908), Order 41, 
Te 16 — Hearing of appeal — Burden 

to show that the judgment appealed 
from is wrong, is upon the appellant. 
If all be can show is nicely balanced 
calculations which lead to the equal pos- 
sibility of a judgment ọn either side 
being right the appellant cannot succeed. 
(X-Ref:—- Evidence Act (1872), Sect- 


- ions 101-104) AIR 1922 P. C. 39 and AIR 


1960 Punj 417 Rel. on. ara 
Cases ` Referred: Chronological Paras 
(1960) AIR 1960 Punj 417 (V 47) = 

62 Pun LR 224, Ishwar Dass Hem 

Rai v. Firm Radha Mal Arjan 


Dass : 
(1922) ATR 1922 PC 39 (V 9) = 
20 All LJ 22, Naba Kishore Man- 
dal v. Upendra Kishore Mandal 6 
B. Sita Ram, for Appellants; Chha- 

bil Dass, for Respondent. 
JUDGMENT:— This fs plaintiffs 
second appeal and’ arises out of a judg- 
ment and decree dated 6th May. 1967 of 
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the piste Judge, Kinnaur, The plain- 
. tiffs Rattan Chand and another came to 
allegations, that one 
is husband of the 
defendant Sharab Chinen was -the 
owner of a -thtee-storeyed house situate 


in ‘shamlat? Khasra No. 617/1 of village 


Chini in the Tehsil of Kalpa. Girdhari 
Lal. had constructed. this ~ ‘house 
purchasing the land from “‘shamlat’. 


alter 
He 


gold the said house to the’ plaintiffs -on - 


12-1-1961 and -he executed the sale-deed 


(Ex, PD) in favour of the ‘plaintiffs. The . 


house is actually the. ‘occupation, of 
tenants who were made defendants 2 to 4 
fn'the suit. It-was alleged that the defen- 
dant Sharab Chhozan'has denied the title 
of thè plaintiffs: and the- tenant-de- 


fendants 2 to 4 are paying rent to her., 
As such the suit was filed for a declara~ - 
tion’ that the ' plaintiffs are the owners. 


of the house and for possession with 
- a direction that: the defendants 2 to 4 
should be asked to pay the rents to the 
plaintiffs, - 

2. The dendaria onte the 
buit on the allegations, that Sharab 
Chhozam défendant No. I.dis, no doubt, 
the wife of Girdhari Lal, 
the owner of the house.m her .own 
right. It is she who, constructed the 
. house and that 


rent to the defendants 2.to 4 and. as 
such she receives rent from them. On 
these Farr it was alleged that the 
gale-deed in‘ favour of the plaintiffs is 
Invalid and they are not entitled to 
the decree claimed 

3. The learned Sub—Judge ‘decreed 
the suit He held that Girdhari Lal 


had purchased the site land after pay- - 


ment of Rs. 120/- and that he construct- 
ed the house. The sale-d 
bars and binding “upon the defendants. 


. The defendants came in ap 
peal r the’ learned District Judge 
and they succeeded inasmuch as - that 
> It was held that the receipt (Ex: PC) 
‘which disclosed: payment of Rs. 120/- 
by Girdhari Lal for the ‘shamlat’ land, 
was a suspicious document which could 
not be relied upon. It was also held 
that house in dispute was. constructed 
by the defendant No. I and with these 
findings, the plaintiffs’ ang _ Was dis- 
missed, 


5. The plaintiffs having been 


aggrieved- with the judgment and decree- 


of the learned District Judge have come 
up in this setond appeal. 

6. Tt is abundantly clear that the 
Tearned District Judge has given findings 
on fact that Rs. 120/-. were not paid for 
the ‘shamlat’ land that the house was 
- actually constructed by the respondent 
Sharab Chhozam. Since the second ap- 
peal has been filed under paragraph 32 
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but she is. 


Girdhart Lal had nothing . 
to do with it. She gave the house on` 


eed was held. 
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of the ‘Himachal Pradesh (Courts) Order 
1948, it may be stated that any ground 
which is a good ground of appeal be- 
fore the District Judge could as well bel. 
a ground of appeal in this Court. . As such 
the learned.. counsel for the appellants 
addressed me:on questions of fact and 
wanted that the decision of the’ learned 
first: appellate Court. should not be sus- 
tained on the: simple ground that he did 
not possess sufficient reasons to set aside 
the judgment of the ‘trial Court ‘which 


had -the advantage of seeing the de- - `- 


meanour of witnesses, He'relied upon 
AIR 1922 PC 39 (Naba- Kishore Mandal 
ve Upendra Kishore Mandal). . 


In appeal, it may be stated that the] 
burden of showing that the judgment ar- 
pealed from is wrong, is upon the ap- 
pellant: Tf all-he-can show îs’ Ricely 
balanced calculatiorig which “lead to” the 
equal possibility of judgment, on either 
the one side. or the other, being right, 
he cannot . be said to have succeeded. 
The learned counsel urges that this rule 
should have zguided. the first . appellate 
Judge. - 

A _similar- cbacersdon® was made in 
AIR- 1960 Puni 417° Danner Dass Hem 
Raj v. Firm Radha .Mal ‘Arian ' Dass). 
As such this would lead us to go into 
the’ evidence adduced by the parties. It 
foes. without saying that the receipt 
(Ex, PC) once discarded renders the case 
of the appellants -extremely weak. It 
is evident that the receipt (Ex: PC) did 
not oe any. khasra number and so 
it .could not be stated that it Taed 
to the land in dispute. The receipt is 
not ‘mentioned in the plaint, nor pti: 
filed: at any ae stage. - It is also diffi- 
cult to beleve that. only two’ persons 
about whom we do not know if they 
represent the village community, could 
transfer . the suit land from the ‘sham- 
lat’ of the village. ‘Thakur Lal (PW. 2) 
stated that only Rs,.100/- were needed 
for payment in respect of the. land. 
This is apparently, wrong because the 
consideration is stated to be of Rs. 120/-. 
Maya Dass (PW. 4). significantly stated. 
that their receipt was to specify: the 
name of Sharab Chhozam’as well. This 
is a circumstance to prove that she might 
be the owner of the.suit land. . No mu- 
tation In’ revenue papers: was effected on 
the basis of-this receipt: The receipt 
‘was not even put to Girdhart-Lal (PW. 5) 
when he appeared in the witness-box. . 
All these circumstances decidedly lead 
to the inference that the receipt (Ex, PC} 
was suspicious in character. 

If we follow. the rule of guidance 
set out in AIR 1922 PC 39 (ibid), the 
appellants have only succeeded in show- 
ing a nicely balanced. calculation during 
the ` course of. arguments. The infer- 
ence drawn by the first appellate Judge 
could as well be-drawn on the. basis of 


1972 


these circumstances relating to the re 
ceipt (Ex. PC). We would, therefore, 
discard the receipt (Ex. PC) and Bold 
that Girdhari Lal is not proved to be 
the owner of the suit land. 

7, With this finding, the learned 
District- Judge was also. justified in dis- 
believing the evidence of the plaintiffs 
and he rightly held that the house was 
constructed. by the respondent. The 
rent-deed already exists in her favour. 
It is also admitted by Girdhari Lal him- 
self that she used to take part in the 
construction work. As such, the disput- 
ed house belonged to the respondent 
No. I and the sale-deed in favour of the 
plaintiffs did not confer any title upon 
them. 

8. In this view of the matter, I 
do not find any compelling reasons to 
take a different view and accept the find- 
ing of the learned District Judge. The 
eure is accordingly dismissed with 


costs 
Appeal dismissed. 





AIR 1972 HIMACHAL PRADESH 89 
(V 59 C 20) 
D. B. LAL, J. 

Lachhi and others, Plaintiffs Appel- 
fantes v. Ghansara Singh, Defendant Res- 
pondent. 

Second Appeal No. 93 of 1968, D/- 
19-5-1971, from judgment and decree of 
Dist. J.. Dharamsala, D/- 30-4-1968. 

(A) Easement — Acquisition of — The 
basis of the right of easement is theo- 
retically a grant from servient owners — 

‘Ht may be express x implied from cir- 
cumstances or may be presumed from a 
long and continued use for a certain 
period or may be inferred from a long 
and continued use by certain class of the 
public in certain locality. (X-Ref: 
Easements Act (1882), Section 4). 
: (Para 6) 

(B) Easements Act (1882), Sec 15 — 

Easement by prescription — User need 

not be exclusive but the claimant no 
exercise it under some claim existing in 
his favour independently of all others. 


(Para 6) 

(C) Easements Act (1882); Sec. 18 

— Customary easement — It embraces 

the meeds of variable persons belonging 

to a class or locality. Persons claiming 

it must prove, besides the elements re- 

quired under Section 15, that custom 

claimed is ancient, continuous, reasonable, 

eertain and compulsory: (X-Ref:— S. 15). 

(Para 6) 

Chhabil Dass, for Appellants; A. C. 
Sud, for. Respondent. 


JUDGMENT:— This second appeal 
filed by the plaintiffs arises out of the 
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judgment and decree dated 30th April, 
1968 of the District Judge, Dharamsala. 
Lachhi Ram and five others who are the 
plaintiffs, came to Court with the allega- 
tions, that Ghansara Singh and two others 
who are the defendants. being proprie- 
tors of Khasra Nos. 1025 and 1048 of 
Tikka Andreta of Palampur Tehsil, have 
erected a hedging so that their cattle 
which used to graze over the disputed 
land, have been stopped from going 
there. The plaintiffs based their claim 
on the allegations, that they, as welt as 
their ancestors have been using the dis- 
puted land for pasturage and their cat- 


“tle used to go there and rest. for the 


day. It was only recently that the de- 
fendants created the obstruction and 
hence’ the plaintiffs claimed for a decla- 
ration that they had acquired a right of 
pasturage and that a permanent injunc- 
tion is also to be granted in their favour 
and against the defendants, restraining 
the „latter from interfering in the piai 
grazing rights. 

2. The defendants contested the 
suit on the allegations, that the plaintiffs 
never grazed their cattle inside the dis- 
puted jand and that they did not acquire 
any right of pasturage. The contentions 
of the plaintiffs found favour with the 
trial Court and the suit was decreed. 
However, the learned District Judge in 
first appeal disagreed with the findings 
of the learned Subordinate Judge and 
dismissed the suit. 


3. The. plaintiffs have now come 

up. in second appeal and the only point 
oF contention is, as to whether the plain- 
tiffs have acquired any right of the na- 
ture of easement for pasturage. After 
hearing the learned counsel for both the 
parties and after a careful reading of the 
record, I cannot help concluding, that 
the Courts below have not given proper 
consideration to.the points ‘that were 
Teally at issue between the parties. They 
should have understood the distinction 
between an easement acquired by pres- 
cription under Section 15 of the Ease- 
ments Act (Hereinafter to be referred as 
the Act) and -a customary easement as 
defined in Section 18 of the Act. In 
order to bring out this distinction so 
that the parties get their proper rights. 
the judgments of the learned appellate 
Judge as well as of the learned Subordi~ 
nate Judge shall be set aside and the case 
shall be remanded. 

4, In the plaint. in paragraph (2) 
the allegation was that the plaintiffs alone 
were sending their cattle for pasture 
inside the disputed land. It appeared, 
therefore, that the claim was for ac- 
quisition of easement by prescription 
under Section 15 of the Act. But in 
paragraph (3) of the plaint, the area 
was called “Shamlat” of the village, 
meaning thereby that the plaintiffs as 
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well as the other residents of the village 
used to e -their cattle for pasturage 
in this area. That was really a claim 
for a customary right or customary ease- 


ment under Section 18 of the Act. At. 


any tate. the pleadings were not got 
clarified by-proper statements before 
the issues were framed. The Issue No. 
1 itself was rather vague which Tan as 
below:— 

“Whether the plaintiffs have graz- 
Ing rights in the suit land. If so, its 
effect. ” 

As I have stated before, grazing 
rights or rights of pasturage could be 
founded on custom as well as on pre 
scription. If the land is ‘shamlat; the 
right could take its origin into a custom 


and the easement would be customary: 


easement under Section 18 of the Act. 
If the land is not 'shamlat’ because the 
revenue entries show proprietary. rights 
in favour of the defendants, the plain- 
tiffs may an easement of pastur- 
age by prescription under Section 15 of 
the Act. Due .to: this . confusion. the 
` parties could not adduce proper evidence 
and the points at issue could not be 
clarified so that a correct decision 
could not be arrived at. 


5. The ` learned District Judge 
set aside the judgment of the learned 
Subordinate Judge under a reasoning 
which cannot by any process be con- 
sidered sound. He has specified that 
between the disputed land and the land 
belonging to the plaintiffs, some other 
fields intervene; but that factor could 
not disentitle the plaintiffs from claim- 
ing a right of pasturage. The cattle 
could as well go over the disputed land 
and an easement could be claimed be- 
cause the dominant tenement: would be 
the plaintiffs’ land, while the servient 
tenement would be the land in dispute. 
Then it is asserted by the learned ap- 
pellate Court that no entry:‘of pasture 
existed in the revenue - paper. This is 
again a faulty method of assessing evi- 
dence. The entry of pasture is made in 
‘wajib-ul-arz’ and is never made in 
‘jamabandis'. Then the learned appellate 
Court concluded that the plaintiffs did 
not exercise the easement as of right 
for a period of 20 years. This was really 
an inference drawn upon data which 
was incomplete for any such inference, 
However, in the last, the ‘learned Dis- 
trict Judge concluded that the plaintiffs 
never gr their cattle over the dis- 
puted land. This finding could not be 
arrived at upon the -evidence. Mani 
Ram (P. W. 1) stated that the plaintiffs 
as well as others grazed their cattle 
over ae disputed land. wear Chand 
(P. W. 2) and Prabhu (P. W. 3) both 
stated that they themselves grazed their 
cattle over the disputed. land. Raunki 
(P. W. 4) stated that the plaintiffs graz- 
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ed their cattle from 30 years at this 
place. All these witnesses, however, stated 
that others also grazed their cattle over 
this land. There are documents to in- 
dicate that as far. back as in 1890, the 
predecessors-in-interest of the plaintiffs 
asserted ‘shamlat’ rights of pasturage 
over this land. However, the proprietor- 
ship entries that existed. in favour of 
the predecessors-in-interest of the de- 
fendants were not altered and the par- 
ties were directed to go to a Civil 
Court for determination of their rights. 
That: incident, no doubt, proved that 
an assertion -was made for pasturage in 
respect of this land. However. I leave 
the Courts below to adduce their in- 
ference upon evidence which shall now 
be recorded after proper issues are 
framed. [I should not be understood to 
express any opinion as to whether the 
easement: is at all established, or if esta- 
puben, it is by prescription or by cus- 
om 


6. Before parting with this case, 
however, I would like to stress the dis- 
tinction which exists under law be~ 
tween an easement based on prescrip- 
tion and an easement founded on cus- 
tom. The basis of every right of ease- 
ment by whatsoever method it may 
have been acquired, is theoretically a 
grant from the servient-owner. It may 
be expressed, as is mentioned in Sec- 
tions 8 to 12 of the Act, or it may be 
Implied from the circumstances as in 
Section 13:of the Act. or it may be. pre- 
sumed from long and continued user 
for a certain period as in Section 15 
of the Act. or it may be inferred from 
a long and continued practice of user 
by a certain class of the public in cer- 
tain locality. It is then ‘to be seen on 
the basis of proper evidence as to what 
type of easement. if any, can be claim- 
ed by the plaintif.’ Persons claiming 
a customary easement have not onlv 
to prove the elements required under 
Section 15 of the Act but also some~ 
thing more, namely, that the custom 
set up was ancient, continuous,- rea- 
sonable, certain and compulsory. For 
easement by prescription, it is not neces- 

sary that the user should be exclusive, 
but the claimant should exercise 
under some existing in his owr 
favour independently of all ‘others. 
Different persons may have a right of 
pasture over a land, but the plaintiff can 
nonetheless’ claim a right independent 
of others, provided the necessary con- 
ditions are- satisfied, A customary ease- 
ment, as is obvious, embraces the needs 
of variable persons belonging to a class 
or locality, while a right by prescrip- 
tion is always personal. These obser- 
vations I have made, so that the evi- 
dence is properly appreciated, w. 
the case goes back to lower Courts. ` 
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7. In the end. I would set aside 
fhe decision of the Courts below and 
would remand the case for a fresh 
trial and decision. The parties should 
be made to clarify their pleadings. 
Proper issues are to be-framed. Fresh 
evidence is to be led. However, the 
evidence already on the record shall 
also be considered along with such other 
evidence which is produced. The case 
will then be decided according to law. 

The costs in this appeal shall abide 


the event. 
ey : Case remanded. 


wit 


om: 
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(V 59 C 21) 


CHET RAM THAKUR, J. 


Smt. Chinti W/o Daya Ram, Ap- 
pellant v. Tarlok Chand - and others, 
Respondents. 

Second ears No. 49 of 


Misc. 
1969, D/- 17-5-1971 
(A) Tenancy aws — Himachal Pra- 
desh Abolition of Big Landed Estates 
and Land Reforms Act (15 of 1954), 
S. 2 (17) — Tenant — As a tenant is 
a person who not only holds a land 
wr 1 hare right to hold the land’ he 
a tenant when his right 
to fala. “the land is terminated by the 
decree of ejectment passed against him 
by a competent authority. (Para 7) 


Thus even if a tenant is not dis- 
possessed of the land after passing the 
decree of ejectment against him he 
ceases to be the tenant in respect of 
that land. (Para 8) 

(B) Tenancy Laws — Himachal Pra- 
desh Abolition of Big Landed Estates 
and Land Reforms Act (15 of 1954), 
Section 11 — Proprietary right by a 
tenant — Acquisition of — In order 
to acquire a proprietary right of a 
land a person must be a tenant through- 
out from the date of his application 
under Section 11 (1) of the Act to the 
date on which the certificate is issued 
to him under Section 11 6) of the Act. 

(Para 16) 

Thus where a tenant loses a sta- 
fus of a tenant after making an appli- 
cation under Section 11 (1) as a de- 
cree of ejectment is passed against him 
for default under Section 54 of the Act 
he cannot acquire proprietary right 
under the section. (Para 16) 

seg erred? Chronological Paras 
(1969) 1969 Lah LT 50 = 71 Pun 
ae 891, Giani v. Financial 


ommr., Punjab 
fogs; 1969 Pun LJ 95, Inder Par- 
kash v. The Financial Commr., . 
Revenue `, 16 
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(1968) 1968 Pun LJ 279, Bishan 
Singh v. Kishan Singh 16 


ari (1967) 69 Pun LR 417 = ILR 


67) 2 Punj 612, panera 
v. Devi Dayal 
(1966) ATR 1966 Him Pra 61 (V 53), 
Mohan Lal v. Mohun Ram í 
(1965) Unreported; Judgment of 
Punj (H. C.), D/- 1-12-1965, 
Brij Mohan v. Faqir Chand 15 
(1964) 1964 Cur ‘LI 480 = 66 Pun 
LR 1063, Surjit Singh v. Gur- 
nam Singh af) 
(1963) ATR 1963 Him Pra 34 (V 50), 
Sureshwari Datt v. Parma 15 
(1960) 1960 Pun LJ 71 = ILR 
(1960) 2 Punj 34, Hans Raj v. 
Shrimati Brahmi Devi 16 
saa crept 1933 Lah 481 (V 20) = 
oe ae LJ 843, Het Ram v. Dal P 
1 
agin ATR 1918 Mad 1159 (V 5) = 
1917 Mad WN 560, Raman 
Menon v. Mammali 16 
Kapil Dev Sud. for Appellant: R. K. 
Gupta, for Respondents. 
JUDGMENT :— In this appeal by 
the tenant against the order of the 
learned District Judge, Mahasu, dis- 


missing her appeal against the order 
of the Compensation Officer the only 
point that falls for determination is 
whether the relationship of landlord 
and tenant comes to an end as soon 
as the decree for ejectment is passed 
against the tenant in favour of the 
landlord by the Assistant Collector for. 
ae of the arrears of rent. 


The respondents are owners 
of ihe land comprised in Khasra Nos. 
70, 102 106 and 107, situate in village 
Khalint, Tahsil Kasumpti, District 
Mahasu. This land was wunder the 
tenancy of Smt. Chinti and her son. 
The tenant had fallen in arrears of 
rent amounting to Rs. 600/- and, there- 
fore, the land-owners filed: a suit 
against Smt. Chinti and her son Parma 
Nand on Ist October, 1963 claiming the 
arrears of rent and for their ejectment. 
When this suit was pending in the 
Court of the Assistant Collector, First 
Grade, Mahasu, the tenant made an ap- 
plication on 4th April, 1967 under Sec- 
tion 11 of the Himachal Pradesh Aboli- 
tion of Big Landed Estates and Land 
Reforms Act (hereinafter referred to 
as the Act) for acquisition of the pro- 
prietary rights of the land. The land- 
owners opposed the application on the 
grounds that the applicant was in ar- 
rears of huge amount of rent and they 
had filed a suit in the Revenue Court 
for ejectment and also to recover the 
arrears of rent and that the suit was 
likely to be decreed. Further that some 
of the land-owners were minors and 
they have no other means of livelihood 
and they were entitled to the pencil 
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of sub-section (2) of Section 11 of the 
Act. It was also contended that the 
latest revenue entry did not disclose 
that Smt. Chinti was a tenant under 
them and as such she was not entitled 
to file the application for, acquisition 
of proprietary rights. 


3. During -the pendency of the 
application under Section. 11 of the Act, 
the -Assistant Collector, First Grade, 
Kasumpti, passed a decree for eject- 
ment against Smt. Chinti and Parma 
Nand on 30th December, . 1967. After 
the passing of this decree for ejectment 
of the tenant from the land, land- 
owners made an application before the 
Compensation Officer to the -effect that 
fn view of the decree for -efectment an 
additional issue was necessary as to 
what would be the: effect of the eject- 
ment decree on the application of Smt. 
Chinti made under Section 11 of the 
Act. The’ Compensation Officer framed 
the additional issue as follows:— 


“Whether the respondents have . Ob- 
tained the decree: for efectment ‘of the 
applicant from’ the Assistant Collector 
ist Grade (R. A.) Kasumpti and if so 
what is the effect. of such a decree on 
these proceedings pen decision of 
the appeal, filed against it decree in. 
eal of the aller Mahasu? O. 


4, In. the. eano. the ae 


feeling aggrieved from the “ejectment 
decree filéd an appeal in the Court of 
the Collector. Before the application 


under Section 11 of the Act was dispos- 
ed of finally the Collector. dizmissed the 
appeal against -the decree: of: efectment 
passed by the Assistant Collector against 
Smt. Chinti. and Parma Nand.. .The 
tenants again went in revision against 
the order of the Collector to the Finan: 
cial Commissioner and it. is stated. at 
ae Bar Phat this zevision is still pend: 


5. The Bcpipeniating Officer came 
to- the conclusion that the applicant Smt. 
Chinti-had: ceased to be a tenant with 
effect from- 30th Decémber, 1967 when 
the ejectment ‘decree had-* been passed 
against her' and for that-reason her ap- 
plication’ under Section -11 of the Act 
was not’ maintainable and: he, therefore, 

' the application on 28th Sept; 

1968. Against this order‘ the’ tenant-ap- 
plicant went- in appeal to the learned 
District Judge, Mahasu. who considered 
the question as to’ what-.is the effect of 
the ejectment decree passed against the 
appellant during the proceedings under 
Section 11 of the Act. Relying on Giani 
v. Financial Commissioner, Punjab, (1969. 
Lah LT 50), Banarsi Dass v. Devi Dayal 
(1967-69 Pun LR 417) and Inder: Par- 
kash v. The Financial poate rt Re- 
venue, Punjab, (1969 Puni LJ 95) he 


Chint! v. Tarlok Chand (C. R. Thakur J} 


ALE 


came to the conclusion that mere pass- 
ing of an order or decree of ‘ejectment 
by a competent authority or a Court 
puts an end to the relationship of -land~ 
lord and tenant and ‘further that the 
tenant must retain his qualification as 
a tenant ‘at the time when the compen< 
mana amount fs determined and paid 
into the treasury. -So according to him 
the tenancy had terminated on the pass-. 
ing of the decree for ejectment irres- 


-pective of the fact that the decree had. 


not been executed and the tenant had 
not been dispossessed. Agreeing with 
the order of the Compensation Officer he, 
therefore, erg ‘the appeal. Hence, 
Smt. Chinti a es this second appeal 
in this Court. : 

6. The | ERE counsel for the 
appellant hás tried to canvass that a 
tenant ‘unless’ ET is ejected in execution 
of a decree. does not. cease tó be a tenant 
as the Act is a welfare legislation: enact- 
ed with a view to reform the law relat- 
Ing to tenancies and the same ‘should 
have been construed In favour'of the 
tenant. -He has ‘drawn my attention to 
several. provisions of the Act. . 

KA “Tenant” has been defined in 
sub-section (17) of Section 2 of the Act 
as “a person who holds land under 
another “person, and is, or but for ‘a 
contract to the contrary would be liable ` 
to pay rent for that-land to that’ other 
person. . Hence according to this defini- 
tion, a tenant is a person who’ not only 
holds ‘the. land, but has also’a right to 
hold the land. The definition: of “tenant” 
as given in. Section 4 (5) of the Punjab 
Tenancy- Act is exactly the same. From 
this what I can conclude is that as soon 
as.a decree for ejectment is passed he 
ceases to. have a right to hold the land 
as the decree declares the- termination, 
of the tenancy. - 

. 8 A tenant is liable to efectment 
on the geounds mentioned in Section 54 
of the Act. According to the. learned 
counsel in the case of a tenant. ejected 
under.: clauses (e): (f) and:(g) of Sec- 
tion 54 of the Act. if the land-owner does 
not bring. the. land- under his personal 
cultivation within one year after such 
ejectment;. the tenant shall: on -applica- 


- tion made in ‘this behalf to the prescrib- 


ed authority ‘be restored: to -the posses- 
sion of such land meaning thereby that 
the intention of-the legislature is -that 
he continues to be a tenant even after 
the ejectment decree and that the tenant 
has..been given: the right to apply for 
the restoration -ofthe possession in case 

the land-owner fails to till the land 
within one year of his efectment. . Ac- 
cording to him if.the. intention of’ the 
legislature: had :been.. that . after eject- 
ment. the tenancy was terminated: then 
the word “tenant” should. not have been 
used in the section. But I am afraid if 
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this contention is correct. A tenant has 
been given the right to apply for res- 
toration of the possession of the land, 
in case he had been ejected consequent 
to the area being reserved by the land- 
lord -for self-cultivation and he fails to 
put the same under personal cultivation 
within a year from the date of such 
ejectment. The use of the word ‘tenant’ 
to such a person does not signify that 
even after ejectment, the person earlier. 


tilling the land did not cease to be a 
tenant. 
- 9 He has also referred to the 


other sections about  relinquishment, 
abandonment, procedure of ejectment, 
etc., to stress the point that in these 
sections the word “tenant” has been 
used and the purport of his argument is 
that in all these sections instead of 
tenant there should have been used. ‘ 
person” if it were the intention of the 
legislature not to protect the right of 
the tenant. 

10. Section 55 says that “a tenant 
shall not: be ejected otherwise n in 
execution of a decree for ejectment, 
except in the following cases, namely— 

(a) when a decree for an arrear of 
rent in respect of his tenancy has been 
paren against him and remains un-satis- 


Provided that Im respect of any 
arrears of rent due prior to the 26th 
February, 1953, the tenant shall not be 
liable to be ejected if he pays half of 
the amount of arrear on or before the 
26th January, 1957. 

(b) When he has been given the 
land by ejecting on or after the fifteenth 
-day of August, 1952, a tenant to whom the 
provisions of clauses (a) to (g) of the 
last foregoing section, could not have 
been applied.” 

From this section it is sought to be 
inferred that a tenant remains a tenant 
even after the passing of a decree of 
ejectment and his tenancy is terminated 
only after he is ejected in execution of 
the decree. Further that if the tenant 
pays the arrears for which a decree has 
been passed then the tenant is not liable 
to eJectment and the tenancy is not 
determined. According to this section 
a tenant cannot be ejected except when 
there is a decree for ejectment or in the 
following cases when the decree for an 
arrear of rent in respect of his tenancy 
has been passed against him and remains 
unsatisfied and then in that case a 
decree for ejectment has got:‘to be secur- 
ed. But that does not mean that the 
tenancy subsists even after the decree 
for ejectment has been passed. The 
relationship of landlord and tenant comes 
to an end, the moment it is declared 
that he is liable to ejectment and his 
actual continuance in possession of the 
land till his physical dispossession 
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does not mean that he is a tenant 
for all intents and purposes. The 
execution of the efectment decree 
is merely a step to give effect to 
that determination that the tenancy had 
ceased. It does not mean that till the 
tenant is actually or physically dispos- 
sessed from the land he continues to bea 
tenant irrespective of the fact that the 
decree for ejectment has been passed by 
the Revenue Court. This section is quite 


similar to Section 42 of the Punjab 
Tenancy Act. 
11. Section 59 of the Act pro- 


vides for the time for ejectment. Ac- 
cording to this section the order of 
ejectment shall not be executed between 
the first day of May and the fifteenth 
day of June and this time has been fix- 
ed because the crops are generally har- 
vested between these dates and the land 
falls vacant. The tenant who had sown 
the crop is allowed the benefit of the 
crop that he had sown. According to 
Section 60, the Court may instead of 
making a decree for ejectment of a 
tenant order him to remedy that injury 
within a period to be fixed in the order 
or order him to pay into the Court such 
compensation as the Court thinks fit. 
Thus, if a case falls under either of 
these clauses it is not necessary to eject 
o tenant if there is some other way 

in which the right of the landlord can 
be recognized or satisfied. 


12. According to Section 61 also- 
the Court executing the decree would 
ordinarily allow the tenant to reap the 
crop before the decree is enforced ex- 
cepting the land on which no crop is 
growing. Section 62 speaks about relief 
for wrongful dispossession or ejectment 
of a tenant. The tenant is entitled to 
recovery of possession on making an ap- 
plication within a stipulated period in 
case he is ejected from the land in his 
tenancy without his consent. It also says 
that if he is dispossessed in execution 
of a Tos then that cannot be said to 
be a wro dispossession without his 
consent. 


13. Section 63 provides for penal- 
ty for wrongful dispossession of a 
tenant. Section 78 provides for relief - 
in case of ejectment before determina- 


tion of compensation. 


14. From the perusal of all -these 
provisions of the Act it would have been 
noticed that there is a safe-guard to the 
rights of the tenant. But if a decree for 
ejectment is passed he is liable to eject- 


-ment and the tenancy comes to an end. 


The safe-guard has been provided so 
that a landlord may not eject the tenant 
at his will. A tenant cannot be ejec- 
ed if he does not make a default as con- 
templated under Section 54 which makes 
him liable for ejectment. From the 
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scheme of the Act it does not follow that 
the tenant can hold on or continue as 
a tenant even if he makes a default 
which entails a Hability for ejectment. 


: 15. The two authorities Suresh- 

wari Datt v. Parma, (AIR 1963 Him Pra 
34) and Mohan Lal v. Mohur Ram, (AIR 
1966 Him Pra 61) relied on by” the ap- 
pellants’ counsel do not assist him. The 
former case was with regard to a fixed 
term tenancy and the poiht in that case 


was whether a tenant who remains in 


possession after the expiry of the term 
ceases to be a tenant merely by efflux 
of time and whether a suit for his eject- 
ment can-be entertained by. a Civil Court 
or a Revenue Court. In the latter case 
the question was of wrongful disposses- 
sion. So it was in the context of these 
facts that the principle in that autho- 
rity was enunciated. He has also relied 
on (1967-69 Punj LR 417). But this 
authority also does not support the ap- 
pellant. He has drawn my attention to 
paragraph 7 of the judgment in- which a 
reference has been made to an authority 
Brij Mohan v. Faqir Chand, decided on 
1-12-1965 by Grover, J., of the Punjab 
High Court (as he then was) in which 
Grover, J., has held that a ‘tenant against 
whom an "eviction decree has been pass- 
ed, still continues to be .a tenant. This 
authority was not followed in 1967-69 
Punj LR 417, because the facts in that 
case were different. Hence this autho- 
rity because of its dissimilar facts is 
not applicable to the instant case also. 


16. According to Section 11 (J). 


of the Act, before a person can make an 
application he must be a.tenant of the 
land in which he wants to acquire pro- 
prietary rights. After presentation of 
the application under sub-section (3) of 
Section 11 the compensation officer shall 
determine the amount of compensation 
payable to the landowner in respect of 
the land in accordance with the provi- 
gions of Ss. 12 and 13. The tenant may 
pay the amount of compensation as de- 
termined by the compensation officer 
under sub-s. (3) elther in one lump sum 
or in such number of instalments not ex- 
ceeding ten as may be determined by 
the - compensation officer. After the 
amount of compensation has been Ragen 
the compensation officer shall grant 

certificate in the prescribed form Godar 
ing the tenant to be the landowner in 
respect of the land specified. in the certifi- 
cate. So it is only on. and from. the 
date of the grant of the certificate under 
sub-section (5) that the tenant shall 
become the owner of the land compris- 
ed in the tenancy and the right, title 


and ‘interest of. the landowner in the 
said land shall” stand determined. 
precedent 


Hence -it Is a condition 
t till the certificate is granted to him 
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he must be a tenant, which -in. other 
words means that he must be. a tenant 
on the.date of making an application 
under Section 11 and he must be a 
tenant at the time of the determination 
of the compensation and he must also 
be a tenant at the date of the payment 
of the compensation and issuing of a 
certificate to him. In case he loses this 
status before the determination of the 
compensation or before the grant of- 
the certificate he cannot acquire pro- 
prietary rights. So what the section con- 
templates is that the relationship of 
landlord and tenant must exist between 
the parties at all these stages. Since 
after the passing of the decree he has 
ceased to have the right to hold the land, 

therefore, the tenancy has come to an 
end. According to (1969 Punj LJ 95) 
where before the ejectment of the tenant 
was ordered, the tenant applied for the 
purchase of tenancy land under Sec- 

tion 18 of the Punjab Security of Land 

Tenures Act, the purchase application 
was dismissed after the ejectment order 
was ‘passed upon which it was contend- 
ed that the relationship of landlord and 
tenant did not come to an end merely 
on the passing of the ejectment order 
as the tenant was ‘still in possession of 
the land and the purchase application 
was maintainable, held, “there was no 
relationship of landlord and tenant be- 
tween the parties after the date on which 
oo for ejectment of tenant was pass~ 


It was a case under Sections 9 and 
18 of the Punjab Security of Land Tenu- 
res Act. In this case one Smt. Padma 


‘Wati gave the land on rent to the peti- 


tioner. On 30th. June, 1962, Smt. Padma 
Wati obtained an order of ejectment of 
the petitioner from the Assistant -Collec-. 
tor, First Grade, Hoshiarpur, and: it was 
maintained by the Collector, Additional 
Commissioner, Jullundur Division, and 
the Financial Commissioner. In the 
meantime, on 28th June, 1962, an appli- 
cation was made by the petitioner for 
the purchase of the land under Section 18 
of the Punjab Security of Land Tenures 
Act, 1953 to the Assistant. Collector, 1st 
Grade, Hoshiarpur, on the ground that 
he had held this land-as a tenant for 
over six years.and was still in possession 
of the same. This application was dis- 
missed by the Assistant Collector on 8th 
November, 1962. Against this order, the 
petitioner went in appeal before the Col- 
lector but it was also rejected -by the 
Additional Commissioner, Jullundur Di- 
vision, on 9th March, 1964. A further 
revision. to the Financial Commissioner 
also met the same fate on 5th July, 1965, 
hence a writ petition was filed by- the 
petitioner before the Puniab and. Haryana 
High Court. It was contended, by. the 
petitioner’s counsel before the High Court 
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that relationship of landlord and tenant 
did not come to an end merely on the 
passing of the ejectment order. as the 
petitioner was still in possession of the 
land and the purchase application of the 
land was maintainable. 


Repelling this contention of the 
petitioner the learned Judge laid down 
the above quoted principle. The phra- 
seology of Section 11 of the Act and 
Section 18 of the Punjab Security of 
Land Tenures Act is almost identical 
and this authority is on all fours with 
the case in hand. Het Ram v. Dal 
Chand, (AIR 1933 Lah 481) is a pre- 
emption case in which it had been held 
that a pre-emptor should have his right 
to pre-empt on three important dates, 
namely, (1) the date of the sale; (2) the 
date of the institution of the suit; and 
(3) the date of the first Court’s decree. 
However, this is a case under the Pun- 
jab Pre-emption Act. But the principle 
can be usefully applied to the present 
case also that a tenant under the Act 
must also possess the qualification at 
the time of the making of an applica- 
tion, at the time of depositing the com- 
pensation amount and at the time of 
the grant. of the certificate and if he 
loses his status at any time before the 
grant of the certificate or the decision 
of the application he ceases to be a 
tenant so as to avail of the right provid- 
vera a tenant under Section 11 of the 

ct. 


The respondent’s learned counsel has 
also placed reliance on Surjit Singh v. 
Gurnam Singh, (1964 Cur LJ 480) (Puni) 
which is also a case under the Punjab 
Pre-emption Act and it also lays down the 
same principle as in AIR 1933 Lahore 481. 
Reliance is also placed on an authority 
Bishan Singh v. Kishan Singh, (1968 Puni 
LJ 279) decided by the Financial Com- 
missioner Punjab holding that “once the 
tenant was ordered to be ejected, he 
could not then purchase the land under 
Section 18 of the Punjab Security ` of 
Land Tenures Act.” According to Ra- 
man Menon v. Mammali, (AIR 1918 Mad 
1159) “a decree in electment, which re- 
cognizes the termination of the tenancy 
and decrees possession to the landlord, 
operates as a severance of the rela- 
tionship between the parties as landlord 
and tenant and subsequent possession by 
the tenant is wrongful and must be 
deemed to be the possession of a tres- 
passer, unless there are express and 
overt acts of the parties creating the 
relationship afresh”. In Hans Raj v. 
Shrimati Brahmi Devi, (1980 Pun LJ 71) 
it has been laid down that— 


“The moment the court on the land- 
lord’s petition passes a decree or order 
for ejectment, it clearly, does no more 
than to declare that henceforth the 
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partles cease to be landlord and tenant. 
The fact that the decree or order has 
to be executed in order to dispossess 
the tenant and put the landlord in phy- 
sical possession does not and cannot mean 
that till the decree or order is not execut- 
ed the status of the parties qua one an- 
other has not been determined. The de- 


_ cree or order determines the rights of the 


parties inter se and the execution of that 
decree or order merely gives effect 
to that determination. Thus on first 
principles it cannot but be held that the 
final order of ejectment puts an end to 
the relationship of landlord and tenant 
and the tenant cannot after the date of 
the order be held to be occupancy tenant 
on the ground that the tenant remained 
in possession or that- the tenant was 
Megeny dispossessed in execution of the 
order. 


In the light of the aforesaid autho- 


. Tities which though under different pro- 


visions of different acts. it is abundantly 
clear that the relationship of landlord 
and tenant comes to an end the moment 
a decree for ejectment is passed by the 
Court and the execution of the decree is 
only to give effect to the determination 
which has already been made by the 
Court. If after the decree the tenant 
continues in possession then under Sec- 
tion 30 of the Act, he is liable to pay 
compensation for use or occupation of 
the land at the rate of the rent as was 
payable in the preceding agricultural 
year. 

17. In the light of the above I 
am of the view that the tenancy. there- 
fore, had been determined on the pass- 
ing of the decree for ejectment by the 
Revenue Assistant. It has. further, been 
contended by the learned counsel for the 
appellant that because of the appeal hav- 
ing been filed before the Collector, the 
order of the trial Court had been sus- 
pended. It may be stated here with- 
out discussing further that not only the 
Collector but even the Commissioner has 

sed his appeal and now it is only 
a revision which is lying pending before 
the Financial Commissioner. The de- 
cree of the Courts below does not become 
inoperative merely because a revision 
has been filed by the appellant before 
the Financial Commissioner. If he 
succeeds in that revision he is not pre- 
cluded again from applying for the 
acquisition of the proprietary rights in 
the land and the question of res judicata 
does not apply in these proceedings. 

18. The net result of the afore- 
said discussion is that the appeal fails 
and is hereby dismissed with costs. 

Appeal dismissed 
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- Narain Dass, ‘Petitioner’ -V. ` Bhagwan 
Dass and others, Respondents. - : 
f Civil Writ Petn. No. 128. of 1970, D/- 
11-5-1971. : 
(A) Constitution- of India, Article. 227 
— High Court’s: power of superintendence 
— Mere error of law or fact cannot be 
a ground for interference by the High 
Court with the: decision of. the’ lower 
Courts. AIR: 1952 Madh: Bha 51 and AIR 
1969 NSC. 73,. Rel. on. v (Para 8) 
Where the decision of'the Finance 
Commissioner -under -Tenancy ` Act: was 
not arbitrary but one based: on findings 
of facts established, and. within the limits 
of his jurisdiction, ‘then even 1f the deci- 
` sion be held erroneous in law it would 
not: ove = ground to ehalienge it under 
Articl e 227. 
, (B). Tae Laws = ` Punjab ` Ten- 
ancy ee (10 of 1887) Section 8 — Vali- 


f Section’ 8 does not violate Article 14 
.of ‘the Constitution on the ground that 
it gives unlimited powers. to . _Revenue 
eee to declare. any person- as occu- 


. tenant — (X Ref. Constitution of 
Sadia. Articles 14, 226). om 9) 
Cases Refe 


tred: Chronol 
(1969), AIR 1969 NSC. '73 (V. 56) =. 
1969-2 SCC, Bhutnath Chatterjee ~ 
v. plate a W. B. 
0968) R A. No. 243 of 1967 . 
le 14-8- Sod ees Pra), Diwana ` 


Hukumchan 7 
11988) 1958 Lah or ‘27,. _Sahura V.. 
Ram 


Shiv. 
(1952) ‘AIR 1952 Madh Bha 50V 
38) = MLR 1952. (Civ) 94, Jagan- 


nath v. Mt. Punia g 
(1952) 1952 Lah LT 1 (Rev Ru), . 
Tota Raw v ~ Rana ‘Bashisht Singh vig 


Chandra E 
(1921) 1921 oe LT 9, Kirpa and eta 

. Jhala v. "6 

-© P. N. siy for Petitioner, Romesh 
~ Chand (for Nos. 1 and 2) C..L. Kapila 
{for Nos. 3.and 4) for Respondents. 


- ORDER:— This Writ Petition has 
been filed. by Narain Dass landlord under 
Articles 226 and 227 of the Constitu- 
of India, calling. in question” the 
16th March, 1970- of ‘the 

oner,- Himachal ° Pra- 
desh, in a third appeal filed by the peti- 
tloner ‘before him and which has. been 
dismissed. Narain Dass being landlord 
of Khasra Nos. 131 and 132 Tika Matiarf 
Dakhli Nagrota filed’ a suit under Sec- 
tion 77 of the Punjab Tenancy Act In 
the Court of the Assistant Collector, 1st 
Grade, Kangra, against his tenants Bhag- 
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wan: Dass and Roshan Lal, respondents 
Nos. 1 and 2, and the allegations were 
that these tenants had not paid the rents 
from Rabi 1962 to Rabi- 1964 and hence 
they should be ejected from their tenancy. 
The learned Assistant Collector decreed 
the suit in respect of Khasra No. 
‘and also decreed it in respect of 2 Mar- 
Iss of Khasra No. 132 of which the 
total area is 4 Kanals and 3 Marlas. 
Accordingly the suit was dismissed. in 
respect of 4 Kanals and 1 Marlas: of 
Khasra’ No? 132 and it was held that the 
tenant-respondents had become occupancy 
tenants of this land under Section 8 of 
the Punjab Tenancy Act. It was held 
that the tenants, and their, fore-fathers 
‘aré in possession for-more than 100 years, 
that they were’ settled near the disput- 
ed land and are permanent residents 
there and that their rent was one-third 
of the produce previously and thereafter 
they. were paying one- of the pro- 
duce and the assessed rent was uniform 
and. according to thë respondents also 
favourable to the landlord. On these 
findings, the two ‘tenants were held to 
be. occupancy tenants of hes disputed 
land. Narain Dass came in appeal be- 
fore’ the Collector’ and his ‘appeal “was 
accepted on, 30th August, 1966. The 
tenants were held to be non-occupancy 
tenants or tenants-at -will and because 
they had. failed to 0 may ‘the rent they . 
were ‘ordered to be ejected. from the 
land. The respondents came in appeal 
before Commissioner who accepted the 
appeal and again held them to be occu- 
pancy tenants. Finally the landlord- 
petitioner : Narain Dass came In third ap- 
peal before the -Financial Commissioner 
which. is the subject-matter, of present 
writ petition.. be 


Arts, 226 and 227 of the Constitution. 


2. ‘It-has been. contended on be-. 
halt of the petitioner that the tenant- 
respondents could not be held to be occu- 
pancy tenants. Section 8 of the Punjab. 
Tenancy Act, according to the petitioner, 
gives unlimited powers to Revenue Courts 
to declare any person as occupancy tenant. 
As such the said section is violative: of 
Article 14 of the Constitution because it 
fs bound to be interpreted in different 
manner in relation to different tenants. 
It is To ‘contended that there is a dis- 
tinct class of tenants known as “Basiku 
Upahu” in the District of Kangra, These 
tenants are setiled on the land by the 
proprietors’ and there igs a presumption 
of their permanency of tenure. Rather 
an implied promise not’ to evict them 
exists along with thelr tenancy contract. 
It is stated that the tenant-respondents 
could not be considered “Basiku Upahu”. 
They could utmost be. “Upahu” having 
been settled: near the land and hence 


they could not be.conferred the right of 
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occupancy. In this connection a refer- 
ence is made to Kangra Gazetteer (page 
895) which contains the settlement re- 
port of Sir James Lyall who performed 
the first settlement of Kangra District. 
It is contended that this Court has 
superintendence over the subordinate 
-Courts and the decision of the Financial 
Commissioner should be set aside. 


3. The respondents have contest- 
ed the petition on the allegations that 
the same is not maintainable under Arti- 
cles 226 and 227 of the Constitution 
which provide for an extraordinary re- 
medy. The petitioner having tried three 
appeals and one regular suit, ultimate- 
ly did not succeed before Revenue 
Courts. Even if the decision is erroneous, 
it cannot be re-opened In this manner. 
It is also contended that a civil suit can 
be filed and so there is an alternative 
remedy. It is stated that the tenant- 
respondents are “Basiku Upahu” and at 
any rate their long possession with fixed 
and favourable rent paid to the land- 
Jord and devolution of tenancy by in- 
heritance with no instance of ejectment 
by the landlord, are sufficient to raise 
the presumption of permanent tenancy. 
Besides this, the tenants were also settl- 
ed adjoining the land and they con- 
structed their house over it. They are 
fn possession of the house as well as 
the tenancy land since the days of their 
ancestors. Thus they were settled with 
& promise never to evict and they are 
occupancy tenants. Section 8 of the 
Punjab Tenancy Act is not violative of 
any provisions of the Constitution and 
the Financial Commissioner decided the 
case in a judicial manner. Thus the 
tenant-respondents claim that no case is 
made out for interference under Articles 
226 and 227 of the Constitution. 


4. We shall at once advert to the 
scope of Art. 227 of the Constitution. 
This article provides that the High Court 
shall have superintendence over all 
Courts and tribunals throughout the ter- 
ritories in relation to which it exercises 
Jurisdiction: The nature and extent of 
this “superintendence” by the High Court 
has been well defined in several deci- 
sions. It would be useful. in this con- 
nection, to refer to AIR 1952 Madh Bha 
51, Jagannath v. Mt. Puniya. The fol- 
lowing observation was made:— 


.. “The power of superintendence under 
Article 227 is mot restricted to cases of 
non-exercise or illegal exercise of juris- 
diction but extends also to cases where 
there has been obvious miscarrlage of 
fustice because a Court or a tribunal 
has approached the matter entrusted to 
it in an arbitrary or despotic manner 
and against all rules of natural justice. 
. But the power cannot be exercised to 

disturb a decision of a Court or a tri- 
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bunal merely because it has mis-con- 
ceived a point: of law or come to a 
wrong decision ‘of the facts.” 


5. .A,similar observation hag been 
made in (1969) 3 SCC 675 = (ATR 1969 
NSC 73) Bhutnath Chatterjee v. State of 
West Bengal, . that— 

_ “Normally, the High Court exercises 
Jurisdiction under Article 227 of the 
Constitution to ensure that a subordinate 
court or tribunal does not transgress the 
limits of its jurisdiction. The jurisdic- 
tion with which the High Court is in- 
vested is not appellate; it cannot seek 
to correct what it regards as merely an 
error of law or fact.” : 


6. The ratio of these two cases Is, 
that a mere error of law or fact cannot 
be a ground for interference with the 
decision of the subordinate court by 
way of exercise of powers under Art. 227 
of the Constitution. It is then to be seen, 
as to whether the decision of the learned 
Financial Commissioner can be considered 
to be manifestly incorrect or unwarranted 
on the facts of the case, Certain- 
ly it is not a case In which the subordi- 
nate court has exercised its powers in 
an arbitrary or despotic manner or even 
against all rules of natural justice. The 
distinction between “Basiku Upahu” and 
“Upahu” simpliciter has been referred 
to by this Court in R. S. A. No. 243 of 
1967 (Him Pra) Diwana v, Hukam Chand 
decided on 14th August 1968. His Lord- 
ship referred to 1921 Lah LT 9, Kirpa 
and Jhala v. Tirhu, and utilised the fol- 
lowing passage of the settlement report 
of Sir James Lyall — 


“This distinction which I have drawn 
between the “basiku opahu”, or tenant 
settled down on the land he farms, and 
the “opahu” whose home. though in the 
neighbourhood, is not connected with the 
farm, is one which is, I think, generally 
recognised. It is based on the presump- 
tion that, in the one case, to induce the 
tenant to move, build, and settle down, 
he must have been led to expect some 
permanence of tenure; in the other case 
the same presumption does not arise. 
But to say that by custom and feeling 
of the country the whole question of 
right depends upon, whether the tenant 
lives on the land or not, is to say too 
much, and to draw a more ‘distinct line, 
between the two classes than really 
existed or exists.” 


Sir James Lyall went on to say— 


“that the length of occupancy also 
carries great weight and though it has 
been repeatedly laid down that the mere 
duration of occupancy does not create 
occupancy rights it is plain that such 
duration is a most important piece of 
evidence regarding the intentions of the 
parties.” : 
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7. It is thus obvious that the dis- 
tinction between “Busiku Upahu” and 
"Upahu” simpliciter based’ on the -facts that 
the former is settled on the “ind while the 
other is not so settled, does not very 
much decide the question. It igs the 
long occupancy coupled with other cir- 
cumstances which lends support for a 
presumption that the tenant was settl- 
ed with a promise never to evict. In 
Saburu v. Shiv Ram, 1958 Lah LT 27 
a reference was made to the report 
given by Sir James Lyall and a dis- 
tinction was drawn between “Basiku 
Upahu” tenant and “Upahu” tenant. The 
facts found were that the tenants were 
settled on the land by* the proprietors 
more than 100 years ago and that they 
lived near the land Itself and the learn- 
ed Additional Financial Commissioner 
held that the tenants became entitled 
to occupancy rights under Section 8 of 


Bashist Singh Chandra) one of the. learn- 
ed Financial Commissioners of Himachal 
Pradesh has held that:— 


“Whenever land is let out to 
tenant on a stipulated rent and it i 
not specifically stated at the time ag to 
how long the tenancy would last or how 
it would be determined, there is con- 
siderable. room for the natural presump- 
tion to arise that at the time of grant- 
ing the tenancy, there was an implied 
agreement between the landlord and the 
tenant that the tenancy would last 60 
long as he paid the ren 

It is further observed that— 


“In all cases under Section 8 tthe 
burden of rebutting the natural pre- 
sumption of an implied promise ff it 
exists must lie on the landlord, and if 
he does not discharge this burden and 
effectively rebut the natural presump- 
tion, the latter must be given effect to 
and the tenants’ claim to occupancy 
tenancy accepted.” 


8. With these two decisions of 
the Financial Commissioner before him, 
the impugned order could legitimately 
be passed by the Financial Commis- 
sioner. It has been found as facts in 
the case, that the tenant-respondents 
have been.in possession since more than 
100 years and that they aes settled 
on a land adjoining to that tenancy. 
Their fore-fathers constructed a house 
and started living. There Is no instance 
of their eviction or the eviction of 
their predecessors-in-interest. The ten- 
ancy has devoled from generation to 
generation. The rent is also uniform 
and is stipulated one. There is no in- 
dication that the rent is unfavourable. 
With these findings of fact established 
before him, the learned Financial Com- 
missioner cannot be stated to have given 
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an arbitrary decision. As I have stat- 
ed before, even if his decision is held 
to be erroneous in law, that would not 
give, a ground to the petitioner to chal- 
lenge the decision by way of writ under 
Article 227 of the Constitution. It is 
to be understood that be has not trans- 
gressed the limits of his jurisdiction. 
This Court is not sitting in appeal 
against his judgment. Therefore, I am 
confident to say that the petition under 
Article 227 of the Constitution is not 
entertainable. 

9. Now, we advert to the case of 
the petitioner under Article 226 of the 
Constitution for a writ of the nature 
‘described therein. It has been asserted 
by him that Section 8 of the Punjab 
Tenancy Act is capable of a very wide 
application. It has not been circum-= 
scribed by any limits so that it can be 
ascertained as to which ground is con- 
sidered sufficient and which insufficient 
for conferring rights of occupancy upon 
a tenant. The argument is devoid of 
any merit. Sections 5 and 6 of the Act 
are no doubt more specific and lay 
down certain circumstances under which 
rights of occupancy can be held or 
deemed to exist in favour of a tenant. 
The legislature could not, possibly con- 
template all the eventualities and, there- 
fore, what was not covered under Sec- 
tions 5 and 6 which could be treated 
so as to confer a permanent right of 
tenancy, has been brought in under 
Section 8 of the Act. It does not mean 


that the Courts are free to evolve any]. ` 


formula which they prefer to 
in this connection. There have been 
repeated decisions which lay down cer- 
tain principles, based on which a claim 
for permanent tenancy can be found- 
ed. There can be no departure from 
these principles and the very fact that 
permanent rights of tenancy are to bel. 
conferred, restricts the Court from 
taking resort to such factors which 
are per se in conformity with a tempo- 
rary tenure of land. No question can, 
therefore, arise for violation of Arti- 
cle 14 of the -Constitution. ‘Therefore, 
the validity of Section 8 of the Pun- 
jab Tenancy Act cannot be questioned 
on ‘any such ground. 

10. It is, therefore, evident that 
no sufficient grounds have been made 
out for exercise of the powers con- 
ferred by Articles 226 and 227 of the 
Constitution. The very plenitude of 
these powers requires a cautious exer- 
cise of i. I would, therefore, hold 
that the petition is not maintainable 
and should be and hereby Is dismissed. 

11. Costs shall be paid to the 
respondents. Counsel’s fee assessed at 


Rs: 100/-. 
Petition dismissed, 


evolve 
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Gurpal Singh and another, Appel- 
[ants v. Ramswaroop, Respondent. 
Mise. Second Appeals Nos. 59 and 


61 of 1988, D/- 31-3-1971, from order 
of Dist. J., Sirmur, D/- 15-7-1968. ~ 
(A) Tenancy Laws — Himachal 


Pradesh Abolition of Big Landed Esta- 
tes and Land Reforms Act, 1953 (15 of 
1954), Section 85 — Alienation of land 
other than the one to be vested in the 
State Government after enforcement of 
the Act, is not invalid. 

Thus, so long as‘a gift of the tenant- 
ed land after enforcement of the Act 
even with the intention to defeat the 
rights of the tenant, does not pertain 
to the land which is to be vested in the 
Government, there is nothing to prohi- 
bit a land~owner from making such 
alienation. (Paras 7, 8) 


(B) Civil P. C. (1908), O. 14, R. 1 — 
Framing of the issue — If any issue 
arises from the pleadings of the parties 
to the proceeding and the Court fails 
to strike the issue, it commits breach 
of the statutory. duty. (Para 12) 


Kapil Dev Sud, for Appellants: 
Chhabil Dass, for Respondent. 


JUDGMENT :— These appeals are 
directed against the judgment and order, 
dated 15th July, 1968. passed by the Dis- 
trict Judge, Sirmur District at Nahan, 
whereby he accepted the appeal of Ram 
Sarup and dismissed the appeal of the 
present appellants. The landowners have 
filed separate appeals against this order 
and both of them will be disposed of by 
this judgment. 


2. The facts In brief are that 
the land in question originally belonged 
to Mahant Gurdyal Singh, who gifted 
this land in favour of his minor sons, 
Gurpal Singh and Karanvir Singh, vide 
mutation No. 58, dated 17th January, 
1966, along with other land. This land 
was in the tenancy of Ram Sarup who 
filed an application under Section 11 
of the Himachal Pradesh Abolition of 
Big Landed Estates and Land Reforms 
Act, (hereinafter referred to as the Act) 
for acquisition of the right, title and 
Interest of the landlord in the land. 


3. The minors who had become 
owners of this land by virtue of the 
giit made in their favour by their 
father opposed this application through 
their guardian-ad-litem and contended 
that the non-applicants-landowners were 
minors and lived separate from their 
father. They had no other source of 
livelihood and depended for their liveli- 
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hood on the income of this very land. 
In view of this they pleaded that they 
were entitled to protection under sub- 
section (2) of Section 11 of the Act and 
the applicant was not entitled to the 
acquisition of their right, title and 
interest in the land. 

A The applicant put in a repli- 

cation to the rejoinder and contended 
that the minors were living jointly 
with their father who had quite a big 
chunk of land and he was maintaining 
the minors. The father and the uncle 
of the non-applicants had enough of 
land in their self cultivation. This gift 
was made by Gurdyal Singh in favour 
of his minor sons to defeat the statu- 
tory rights of the tenants. The Com- 
pensation Officer framed only one issue 
to the following effect :— 
- _“@) Whether the land was transfer- 
red in favour of Gurpal Singh and 
Karanvir Singh, after the. enforcement 
of the Act or before that?” 


5. The learned Compensation 
Officer came to the conclusion that 
the gift of the land was made by Gur- 
dyal Singh in favour of his minor sons 
after the endorcement of the Act and 
was made with the object to defeat the 
rights of the tenants and he further 
held that the. tenant was entitled to the 
ownership of the land applied for. How- 
ever, he felt that in order to maintain 
pleasant * relations between the’ parties 
it was proper if the parties should have 
the land in equal shares, meaning there- 
by that the application of the tenant 
be granted to the extent of one-half 
whereas the application with regard to 
the other half was to be dismissed and 
he accordingly passed an order on the 
30th March, 1967 granting the proprie- 
tary rights to Ram Sarup tenant in 
one-half share of the land comprised 
in Khasra No. 2/23, measuring 27 Big- 
has and 3 Biswas on payment of Rs. 
333.41 paise. 

6. Against this order, both the 
parties went up in appeal to the Dis- 
trict Judge, who vide his impugned 
judgment and order, dated the 15th 
July. 1968, accepted the appeal of Ram 
Sarup tenant thereby granting proprie- 
tary rights in the entire land measur- 
ing 27 Bighas and 3 Biswas on pay- 
ment of Rs. 666.83 paise, but dismissed 
the appeal of the landowners. It was 
held that there was ample evidence on. 
the record to prove that Gurpal Singh 
and Karanvir Singh. even if they were 
held to be the landowners, had other 
means of their livelihood. He relied 
upon the statement of Ram Kala Pat- 
warl who had deposed that out of the 
land gifted to the minor sons, 29 Big- 
has and 15 Biswas was in the Khud 
Kasht and that Mehant Gurdyal Singh 
had 168 Bighas and 2 Biswas of land 
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in his self cultivation. The minors 
were living with their parents. Mahant 
Gurdyal Singh had enough income to 
_bring up his minor sons and on the 
evidence produced it could not be said 
that the landowners had no other 
means of livelihood. He also ed 
the contention of the counsel for the 
Jand-owners-appellants that. the Com~ 
pensation Officer had not framed any 
issue about the other means of liveli- 
hood of the non-applicants-appellants 
and that the case for that matter may 
be remanded. He feeling satisfied that 
there was enough of material on the re~ 
cord to hold that the minors had other 
means of livelihood, dismissed the ap- 
peal of the landowners. The land- 
owners, therefore. have filed . these 
second appeals. © n 


7. I have heard the counsel for 
the parties. It has also’ been held by the 
learned District Judge that the sift 
having been made after the enforce~ 
ment of the Act was- made only to de- 
feat the’ rights of: the tenant. 
finding has been assailed by the’ appel~ 
lante’ learned counsel and I think he 
is right in contending that there is no 
prohibition on the landowner to alienate 
his d after the- enforcement of this 
Act except what is provided under. S.'85 
of the Act which reads as under :-— 


“85..Any- contract or agreement 
made between the landowner and any 
other person on or after the Ist of 
April, 1952, which has’ the effect of 
directly or indirectly preventing. the 


vesting of any land of the ‘landowner - 
in the State Government or. to_defeat’ 


_ any other provision of this Chapter 
shall become void from the date of 
vesting.” ; ; 


8. From the reading of this Sec- 
tion it is obvious that it relates only 
to such lands’.which will vest in the 
State Government after the enforce- 
ment of this Act and also it is further 
clear that it relates to lands which fall 
under Chapter VIII of the Act which 
provides’ for “assumption of manage- 
ment and acquisition by the State”. 
Hence, the provisions of Section 85 
cannot be applied to any alienation 
made by a landowner who has got land 
not exceeding the ceiling as provided 
in the Act. Even if the landowner 
has gifted the land in order to defeat 
the right of the tenant he is within 
his legal right to do so as there is no 
prohibition restraining from alle- 
nating the land after the -enforcement 
of the Act whereby to defeat the right 
of the tenant. Section 85 of the Act 
relates to such land which is to vest 
in the State Government after the en- 
forcement of the Act. Therefore, this 
gift made by Gurdyal Singh in favour 
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of his minor sons cannot be said to bej: 
invalid. 


section 


‘ber, 1970, 
This . 


9. I have gone through the 
pleadings of the parties and I find tha® 
the non-applicants had in paras 2 and 
3 of-the written statement, dated 2nd 
November, 1966 taken up the plea thaf 
they had no other source of livelihood 
except this land and they were entitl- 


ed to’ protection under sub-section (2} ` 


of Section 11 of the Act. This plead- 
ing of the non-applicants is met by the 
applicant. by saying that they were 
being maintained by their father -who 


had quite a big chunk of‘ land in his. 


self-cultivation. Now the question is 
whether the obligation -of a Hindu 
father to maintain. his minor~child can 
be taken into. account and treated as the 
other means for the ‘purpose of sub= 
(2) of Section 11 of the Act, 
This question has been answered. in 
an authority. of a Division Bench of 
this Court decided on 18th of Novem~< 
(Shri Vijai Kumar v, Shri 
Prem Singh). in the negative. 


~ 10. In ‘the case cited 

Prem Singh. who was a-tenant had fil- 
ed an application under Section 11 of 
the Act for acquisition: of the rights of 
the landowner in the -land of his 
tenancy. Padam Singh the original 
owner of the land had made a gift of 
this land in favour of his minor sons 


Vijai Kimmar and others. They oppos- ' 


ed the application. The application was 
allowed by the Compensation Officer. 
An appeal to the District Judge was 
preferred.-but. the same was sed 
on the ground that the: father of the 
appellants was a Government Contrac+ 
tor and owned large property, as such 
the minors were not entitled to. the 
benefit of sub-section (2) of. Section 11 
of the. Act. In second .appeal the argu- 
ment advanced on ‘behalf .of the" ap~ 
pellants was that the fact that their 
‘father was a man of substantial means 
could. not deprive..them of the benefit 
of sub-section (2) of Section 11 of the 
Act. The question, therefore. was re« 
ferred to.a larger Bench. 


11. It was held | therein that 


the plain reading of sub-section (2) 
goes to show that it is the means of 


livelihood of the minor landlord and 


not of anyone-else which have to be 
kept in view in deciding the above 
question. The words used in the sec- 
tion are “if he has no other. means of 
livelihood.”. The word “he” has obvi~ 
ously reference to the minor landlord 
and not to anyone else. however close~ 
ly related such other person may be 
to the minor landlord. Therefore, if 
is obvious that the means of the father 
cannot be taken into -account in hold~ 
ing that the minors 
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source of livelihood. It has to be 
shown that they had got no other in- 
dependent source except the land the 
acquisition of the proprietary rights- of 
which is sought by the tenant. Hence’ 
this argument of the- appellants succe- 
eds that they have no other indepen~ 
dent source of livelihood. . 


12. The contention of the an 
pellants’ learned counsel that there is 
no issue on the point which arose 
from the pleadings of the parties is 
quite correct ‘and I find that the tenant 
also could not lead any evidence nor 
the minors could also lead evidence 
and they were definitely prejudiced in 
the trial of the case in the absence of 
any specific issue on the point. The- 
_ only sentence on. which reliance 
placed by the learned counsel for the 
respondent to persuade me to hold that 
there is other source of livelihood of 
the minors is that out of the total aréa 
of gifted land, the minors have got 
28 Bighas and 3 Biswas of land in 
their self-cultivation. But, in my . opi- 


when from the 
this issu 


arise from the pleadings 
Hence both these appeals are accepted 
and the judgments of the District Judge 
are set aside and the order of the Com- 
pensation Officer also stands set aside 
and the case is remitted to the Com- 
pensation Officer through the District 
Judge to frame an issue in the light 
of the above observations and to .afford 
an opportunity to the parties to lead 
their evidence and then dispose of the 
case in accordance with law. . The par- 
ties are left to bear their own costs 
throughout. . Parties- directed to “appear 
before the District Judge on 11-5-1971L. 


Appeals allowed, ` 
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Index Note:— Hindu Law — Debts 
~ Pious obligation of sons to 
debts. —- Conditions. 
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Brief- Note— The sons are under a 
pious obligation to discharge the debts of 
their father incurred for a legal neces- 
sity and for a moral purpose. But if the 
debts are contracted for immoral pur- 
poses the same are not binding on the 
sons, ; (Para 9} 

Where from the document, which was 


 fthe basis of the previous suit in which a 


decree for sale of coparcenary property 
was passed, it was clear that the debt 
was not contracted for immoral purposes, 
but was contracted for a purpose which 
was to secure the mutation’ of the succes- 
sion of some other person which succes- 
gion enured for the benefit of the entire 

y or was an accretion to the copar- 
cenary. property. the same could not be 
termed illegal and the sons were bound 
by it. . (Para 11} 


Cases Referred: Chronological Paras 
AIR 1971 Pat 2868, Ram Ekbal v, 
‘Smt. Khira Devi 12 
AIR 1967 SC 727 = (1967) 1 SCR 
68, Faqir Chand v. Sardarni Har- 


nam Kaur : 

AIR 1960 Punj].261 = 61 Pun LR 
813, Bhagat Ram Kirpa Ram v. 
Ajudhia Parkash 

AIR 1959 Mad 409 = (1958) 2 Mad 
LJ 183.. Kathaperumal Pillai v. 
Rajendra ; 

AIR 1953 SC 487 = 1954 SCR 177, 
Sidheshwar Mukherjee vo 

` Bhubaneshwar Prasad l 13 

AIR 1946 Pat 338 = ILR 25 Pat 
‘103, Firm Pirthiraj Ganesh Das 
v. Kishun i 


Lhi 


1 


1 


‘ATR 1939 All 6 = 1938 AD LJ 


1053, Rajeshwar Dube v. Ram 
Sanmuk Misir 

(1888) ILR 15-Cal 717 = 15 Ind 
App 99 (PC). Bhagabut Pershad 
Singh v. Girja Koer 12 


. R. K. Gupta, for Appellants; D. P. 
Sud. for Respondents. 


JUDGMENT :— This appeal is direct~ 
ed against the judgment and decree of 
the District Judge, Mandi, dated 23rd 
February, 1968. whereby the judgment 
and decree passed by the Senior Sub- 
Judge, Mandi was reversed and the suit 
of the plaintiffs was, dismissed. 


` 2. ` The relevant facts for the pur- 
poses of this appeal are:— 

One Mehar Chand on the basis of a 
document Exhibit DK/1 obtained a decree 
for Rs. 150/- with costs on 3-5-1953 from 
the Court of Sub Judge, Sunder Nagar, 
against Bhawania Chughu and Jeonu. 
The judgment-debtors failed to make pay- 
ment of the decretal amount, hence the 
decree-holder in execution of the decree 
got 6 biswas of land out of khasra No. 
3869/1731 measuring 2 bighas 7 biswas 
situate in Muhal. Sunder Nagar. attached 
The property was pur- 
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chased in the court-auction by the decree- 
holder himself. He sold this land to Gian 
Chand for Rs. 200/-. 


3. The present ‘plaintiffs are the 


sons of Bhawania, one of the judgment- 
debtors in the previous suit also one 
of the defendants in the suit out of which 

appeal has arisen. The plaintiffs 
filed this suit through their mother as 
their next friend for a declaration to the 
effect that the suit property was the joint 
family property of the plaintiffs and de- 
fendants 3 to 6 and it formed a coparce- 
nary property; that the decree and the 
sale of the same was liable to be set aside 
as the consideration of the document on 
the basis of which the decree was ob- 
tained by Mehar Chand was not incurred 
for legal necessity and. that the debts 
were contracted for immoral purposes, 
and, therefore, they prayed that the sale 
be set aside and also prayed for injunc- 
tion that the defendant, Gian Chand, be 
restrained from interfering. with the pos- 
session of the plaintiffs, 


The suit was opposed by the 
defendants om a number of grounds, 
giving rise to several issues. The issues 
which were finally contested. and pressed 
before the trial Court are the following: 

Issue No. 3: Whether State is a neces- 

_ sary party? 
5: Whether the suit is barred 
by the principles of res 
judicata? . (O. P. D.) 

6: Whether the plaintiffs are 
estopped to file ome ant 

8: Whether Te plaintiffs and 
defendants 3 to 6 are co- 
parceners qua the ead in 
suit? (O. P. P.) 

9: Whether the debt was im- 
moral and not for legal 
T as set out 2 the 
plaint? (O. P. P.) 
Issue No. 10: Whether the plaintiffs are 


not bound by. the’ decree, 
dated 17-1-1959? 
(O. P. P.} 


Whether the transfer in 
favour of Gian Chand ‘is 
without consideration and 
its effect? (0. P. P.) 


Issue No. 


Issue No. 


Issue No. 


Issue No. 


Issue No. 11: 


5. The trial Court held on Issue | 


No. 3 that the State was not a necessary 
party. On Issue No. 5. it was held that 
the present plaintiffs being minors were 
not parties to the previous litigation be~ 
tween the defendants 1. 2, 3, 4 and Jeonu 
deceased. and as such they cannot be 
bound by the decree passed in the litiga- 
tion. Moreover, the right-of sons to chal- 
lenge an alienation on the grounds of 
legal necessity and immoral debt cannot 

taken away from them merely by 
reason of a decree having been passed 
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previously, to which they were not a 
party at all. The other aforesaid issues 
were also found in favour of the plain- 
tiffs. Hence the suit was decreed, as 
prayed for. 


6. On appeal to the learned Dis- 
trict Judge only the findings on Issues 


_8, 9, 10 and 11 were challenged. The 


learned District Judge concurred with the 
findings of the trial Court on Issue No. 8 
that the suit property was a coparcenary 
property of the plaintiffs. On Issue No. 9 
it was held that the plaintiffs had failed 
to prove that the debt had been incurred 
for immoral and illegal purposes ‘and that 
the findings of the ‘trial Court on, Issue 
No. 11 were simply based on surmises and 
conjectures. So, on this basis he accepted 
the appeal, set aside the judgment and 
decree and non-suited” the ` plaintiffs, 
Hence, thig second appeal. : 


7. There. are concurrent findings 


.of both the courts. below on the point 


that the plaintiffs were the members of 
the coparcenary with Bhawania, Chughu 
and Jeonu and the land in suit is a co- 
parcenery -property and this concurrent 
finding of fact has also not been assailed 
by the appellants. Hence this matter 
become final. 


8. The  plaintiff-appellants ` igs 
rassailed the findings of the learned Dis- 
trict Judge on Issue No. 9 and his. second 
submission is that the findings that the 
sale of the coparcenary property was for 
consideration are wrong. In the first 
instance the consideration was non-exis- 
tent and, secondly. it was tainted with 
immorality and as such’ could not bind 
the copafcenary property nor. the plain- 
tiffs were bound by that decree. There- 
fore. the only points. that this Court is 
called upon to determine are (1) whether 
the document which was the basis of the 
suit was without consideration and (2) if 
it is found that the document was for a 
consideration. was the same tainted with 
immorality. 


9. The learned’ counsel for the ap- 
pellants has taken me through various 
provisions of the Hindu Law by Mulla, 
to show as to what is coparcenary pro- 
perty and how a coparcenary is formed 
and whether the sale of coparcenary pro- 
perty by one of the members of the 
coparcenary is binding on the other mem- 
bers of the coparcenary. I need not refer 
to those see provisions of the Hindu 

w as in the first instance there is a 
concurrent finding that the property 
coparcenary property and the plaintiffs 
and the defendants 3 to 6 formed a co- 
parcenary. It is also not disputed that 
if the debts are contracted for immoral 
purposes the same are not binding o 
the sons. The sons, however, are under 
pious obligation to discharge the debts of 
their father incurred for.a legal necessity 
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and for a moral purpose. So, here in the 
instant case we have to see whether there 
was any debt, because the contention 
raised on behalf of the appellants’ learn- 
ed counsel is that the document Exhibit 
DK/1 which formed the basis of the pre- 
vious suit was without consideration. I 
have gone through the documents Exhi- 
bits DW6/A, DW5/A and DK/1. Accord- 
ing to the learned counsel for the ap- 
pellant the document Exhibit DK/1 was 
executed for the considerations of the 
previous two documents and the debts, 
as stated therein, were also tainted with 
immorality. After having gone through 
these documents, I find that these three 
documents are executed for different 
amounts and they are independent debts 
and have got no link with each other. 
Exhibit DW/6/A is dated 25th Jaith, 2003 
BK, corresponding to June, 1946. It is a 
bond for Rs. 20/- executed by Chughu 
and this amount is stated to have been 
borrowed for meeting the expenses of 
the marriage of his brother, Chet Ram, 
and Ex. DW5/A is a bond for Rs. 35/- 
dated ist Chet, 2003, BK, corresponding 
to March 1947 executed by Chughu and 
Chaudhry and the amount was stated to 
have been incurred for meeting the 
Chobarkha (performance of obsequies 
after four years) of their father. Exhibit 
DK/1 is dated 17th Magha, 2006 BK, 
corresponding to 29-1-1950. The amount 
mentioned therein is Rs, 95/- and this 
amount is stated to have been borrowed 
for meeting the expenses of mutation of 
succession pertaining to the property of 
their aunt Smt. Hira Mani. close 
scrutiny of all these documents would 
reveal that they are quite independent 
documents and the purposes for which 
the debt amounts have been incurred are 
also quite different and the debt in Ex- 
hibit DK/1 has got no connection with 
the previous debts nor is it possible to 
draw any inference that this amount of 
Rs. 95/- of the bond Exhibit DK/1 
was constituted of the previous bonds 
Exhibits DW6/A and DW5/A. If the 
amounts with interest are calculated, 
even then, this amount cannot make it 
Rs. 95/- for which the new document was 
executed. So, it is futile on the part of 
the appellants to contend that the docu- 
ment Exhibit DK/1 was, in the first in- 
stance, without consideration and, se- 
condly, it was for the past two bonds. 
These three documents are. therefore not 
correlated to each other and they are 
separately executed by different persons 
at different times and none of these docu- 
ments forms the basis of the other. 


10. Now the second question that 
arises for consideration is whether these 
debts which are mentioned in these three 
bonds were tainted with immorality. 
There is no evidence on the record to 
establish If the executants of the docu- 
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ments were addicted to drinking or had 
any bad habits. It is conceded by the 
counsel for the appellants half-heartedly 
that the immorality on the part of the 
executanis for having contracted the debts 
is not proved on the record. If that is 
so, it is the bounden duty of the sons to 
repay the debts of their father. Exhibit 
DK/1, it would appear. has been executed 
by Bhawania, the father of the present 
plaintiff-appellants, and Chugu brother of 
Bhawania. Therefore, from the afore- 
said, it would be apparent that the docu- 
ment was for a consideration and it was 
not tainted with immorality and as such 
the sons cannot recover this property. 


11. The learned counsel for the 
appellants has cited Kathaperumal Pillat 
v. Rajendra, (AIR 1959 Mad 409) to show 
that the debts contracted for meeting the 


‘marriage expenses of one of the members 


of a coparcenary cannot bind the shares 
of others and it would bind only the 
shares of those others (sic), In this behalf, 
I may say that this authority hag got no 
relevancy, inasmuch as the property in 
suit was not attached and sold for pay- 
ment of the debt incurred for that pur- 
poses but the decree was on the basis 
of the document Exhibit DK/1, which 
was altogether a new and different pur- 
pose to the one stated in Exhibit DW6/A. 
The case Rajeshwar Dube v. Ram 
Sanmuk Misir, (ATR 1939 All 6) has also 
got no bearing on the facts of the pre- 
sent case, as I have already stated above, 
that the debt contracted, vide Exhibit 
DK/1, which formed the basis of the pre- 
vious suit was not contracted for im- 
moral purposes, but was contracted for a 
purpose which was to secure the mutation 
of the succession of Smt. Hira Mani, who 
lived in village Kao, Tehsil Karsog and it 
was admittedly a far off place where the 
executants had to go. The executants 
were the uncle and father of the present 
plaintiff-appellants and this succession 
enured for the benefit of all the copar- 
ceners and, therefore. this debt. which 
was taken by them for the benefit of the 
entire family or was an accretion to the 
coparcenary property, by no stretch of 
imagination could be termed as illegal and 
this authority will. therefore, not apply. 
For a similar reason the authority re- 
ported as Firm Pirthiraj Ganesh Das v. 
Kishun Lal, (AIR 1946 Pat 338) has got 
no applicability to the facts of the pre- 
The authority Bhagat Ram 
Kirpa Ram v. Ajudhia Parkash, (AIR 
1960 Punj 261) also will not apply be- 
cause this authority says that when the 
sons are called upon to discharge a decree 
passed against their father on the basis 
of an alleged personal debt of his, they 
are entitled to show that the debt afore- 
said was non-existing. fictitious or illu- 
sory. The mere fact that the father had 
suffered a decree being passed against 
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himself, cannot be a ground for denying 
the sons this right. There can be no 
dispute with the principle as laid down. 
' sons do have a right to challenge 
any decree passed against their father on 
the ground that the debts for which the 
decree was passed was non existent, ficti- 
tlous and illusory. But in the instant 
gase, as would be obvious, the learned 
counsel for the appellants himself con- 
cedes that he has not been able to prove 
the immoral purposes behind the debts. 
Tf that is so there is no point in multiply- 
ing the authorities for this proposition. 
The Supreme Court authority Faqir 
Chand v. Sardarni Harnam Kaur, (AIR 
1967 SC 727) does not assist the appel- 
lant. In this authority it has been laid 
down that where a father as manager has 
incurred debt for discharging his debt by 


mortgage of joint family property but. 


the debt is neither for legal necessity nor 
for payment of antecedent debt, the cre- 
itor can, in execution of mortgage decree 
for realisation of a debt which the father 
is personally liable to repay, sell the 
estate without obtaining a personal decree 
against him. The son ig liable not only 
after but also before the sale is held. It 
ig well settled that the son is Hable in 
the case of money decree for payment of 
the debt before the sale is held. So also 
he is liable in case of mortgage decree 
for payment of the debt by the sale of 
the property. If there is just debt owed 
by the father, it is open to the creditor 
to realise the debt by the sale of the 
property in execution of the mortgage 
decree. The son has no right to inter- 
fere with the execution of the decree or 
with the sale of the property in execu- 
tion proceedings, unless he can show that 
the debt for which the property is sold 
is either non-existent or is tainted with 
immorality or illegality. I have already 
tated that the debt is not tainted with 
immorality or illegality. or it was not 
incurred for any illegal purposes but the 
same had been incurred for a legal pur- 
pose, that is. for meeting the expenses 
of the attestation of mutation of succes- 
sion of Smt. Hira Mani. This was not 
for the personal benefit of the two ex- 
ecutants, rather, this was an accretion 
or addition to the joint family property 
and, therefore, it must be held for the 
benefit of the coparceners and the mem- 
bers of the joint family. Hence this ali- 
enation cannot be challenged by the sons 
who are bound by the decree passed 
against their father for which the co- 
parcenary’ property has been sold, 


12. It had also been contended by 
the learned counsel for the appellants that 
any debt incurred by a member of the 
Joint family cannot be binding on the 
members of the coparcenary unless that 
member was the Karta of the joint Hindu 
family. But in the instant case, as al- 
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ready stated, the two documents Exhibit 
DW6/A and Exhibit DW5/A do not form 
the basis of the previous suit nor the 
consideration of these two documents was 
taken over in the document Exhibit DK/1. 
The last document was an independent 
document executed for a separate pur- 
pose and which was beneficial for the in- 
terest of the coparcenary body and it was 
the father of the present plaintiffs, who 
was one of the executants of that docu- 
ment. Therefore, the plaintiff-appellants 
cannot question this sale. which was done 
in execution of a decree obtained by. 
Mehar Chand against the father of the 
plaintiffs for a debt which had been se- 
cured for meeting the expenses of suc- 
cession which was an act beneficial for 
the coparceners. Moreover, from the evi-~ 
dence on the record, it is clear that 
Bhawania was the seniormost member of 
the family and. therefore, he could in 
law be treated as a Karta of the joint 
Hindu family. and in this behalf I draw 
support from Ram Ekbal v. Smt. Khira 
Devi, (AIR 1971 Pat 286) which says that 
in joint Hindu family there is presump- 
tion that the senior-most member would 
be regarded as the Karta of the joint 
family. That being the case, the sons are 
bound by this transaction. It would also 
be clear from Bhagbut Pershad Singh v. 
Girja Koer, ( (1888) ILR 15 Cal 717) (PC) 
that in a suit on behalf of the sons against 
the purchaser at the sale to recover their 
shares, it was for the plaintiffs to show 
affirmatively that the debts were con- 
tracted for illegal or immoral purpose, 
and that to establish general extravagance 
against the father was Insufficient. It 
was not necessary for the purchaser to 
show that there had been a proper in- 
quiry as to the purpose of the loan. or 
to prove hat the money was borrowed 
for family necessities. Here in the in- 
stant, case, the sale, therefore, cannot be 
set aside when the plaintiffs have failed 
to establish the non-existence of any debt 
or any. immorality for the contraction of 
the debt by their father and other mem- 
bers of the coparcenary. 


13. The learned counsel for the 
appellants has also in reply cited Sidhe- 
shwar Mukherjee v. Bhubneshwar Prasad, 
(AIR 1953 SC 487). But this authority in 
my opinion is not of any assistance to 
the appellants because this authority lays 
down that the question whether the sons 
of the judgment-debtor who are junior 
members of a coparcenary are liable in 
law to discharge the decretal debt due 
by their father can be answered only 
with reference to the doctrine of Mitak- 
shara Jaw which imposes a duty upon the 
descendents of a person to pay the debts 
of their ancestor provided they are not 
tainted with immorality. I have already 
held that the debt wag not tainted with 
immorality and further that it was for 
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the benefit of the entire coparcenary 
- body. 

14. Hence on the basis wo the i 


aforesaid discussion, I come to the irresis 
tible conclusi that the debt contained 
in Exhibit DK/1 which was the basis of 
the decree was not tainted with immora- 
lity and it was a debt which was con- 
tracted for a legal purpose, Le. for the 
benefit of the coparcenary and the docu- 
ment was also executed by the senior 
most member of the family, who was pre~ 
sumed to be the Karta. Therefore, the 
gale of a portion of this coparcenary pro- 
perty in execution of the decree against 
their father cannot be challenged by the 
sons, because they have failed to prove 
their averment that the debt was non- 
existent, it was contracted for immoral 
purposes and that a joint member of the 
coparcenary could not bind their share 
fin coparcenary property. I therefore, 
affirm the Judgment and decree dismissing 
the suit, passed by the learned District 
Judge and dismiss this appeal, leaving 
the parties to bear their own. costs. 
Appeal dismissed. 
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_ The Municipal Committee, Rampur, 
Petitioner v. The Union of India and 
others, Respondents. 

Civil Writ Petn. No. 8 of 1971, D/- 


- E2-5-1972. 


Himachal Pradesh Municipal Act 
(19 of 1968), S. 14 — Resignation of a 
member of the Municipal Committee not 
accepted within the statutory period of 
60 days — Withdrawal thereafter valid. 

(Para 11) 


A member of the Himachal Pradesh 
Municipal Committee submitted his re- 
signation from the membership of the 
Committee on 29-12-1969 and in the ab- 
gence of any notification in the Gazette 
by the State Government, the member 
withdrew his resignation on 17-3-1970. 


Held that the member continued to 
be a member of the Municipal Commit- 
tee, as the State Government did not 
notify its acceptance of the resignation 
within the statutory period of 60 days 
as provided under Section 14. 


The requirement, that if the resig- 
nation is accepted that must be effect- 
ed and notified within 60 days as provid- 
ed under Section 14, is mandatory. AIR 
11954 SC 210 and AIR 1956 All 511 and 
ATR 1954 SC 584, Rel. on; AIR 1952 
Raj 53, Referred. (Paras 8, 11) 
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Cases Referred: Chronological Paras 
1969 Cri LJ 1294 = 1970 Ser LR 
180 (Mad), N. S. Subramaniam 
v. State by Union of India 10 
AIR 1956 All 511 = 1956 All LJ 421 
(FB), Bahori Lal Paliwal v. Dis- 
trict Magistrate, Bulandshahr 
ATR 1954 SC 210 = 1954 SCR 892, 
Jagan Nath v. Jaswant Singh 
AIR 1954 SC 584 = 1954 SCJ 809, 
Jai Ram v. Union of India 
AIR 1952 Raj 53 = 1952 Rai LW 4, 
Shamsuddin v. State of Rajasthan 
{1880) 26 Law Ed 314 = 103 US 471, 
Edward M. Edwards v, United 
States 8 


© S. Malhotra and H. K. Bhardwaj, for 
Petitioner; Inder Singh and Chhabil 
Dass, for Respondents. 


ORDER :— The petitioner is a Muni- 
cipal Committee constituted under S. 10 
of the Himachal Pradesh Municipal Act, 
1968. Sri Pyare Lal is the President. The 
fourth respondent, Shri Durga Singh Tha~ 
kur, is one of the members of the Com- 
mittee, By a letter dated December 29, 
1969, addressed to the Deputy Commis- 
sioner, Mahasu District, Kasumpti, the 
fourth respondent submitted his resig- 
nation from the membership of the com- 
mittee. The ground for his resignation 
was the decision of the Government turn- 
ing down the vote of no confidence in the 
President. He stated that in case the 
Government was prepared to review its 
decision, he would withdraw his resigna- 
tion. However, on March 17, 1970, even 
without any response from the Govern- 
ment the fourth respondent wrote to the 
Deputy Commissioner withdrawing his 
resignation. The Committee, on coming 
to know of that communication, wrote 
to the Deputy Commissioner that the 
notice of withdrawal was barred by time 
inasmuch as it had not been submitted 
within 15 days of the receipt of the ap- 
plication intimating the desire to resign 
office, and that the resignation should be 
deemed to have been accepted by the 
Government and, therefore, a fresh elec- 
tion for the vacant seat should be held. 
On April 29, 1970, the State Government 
sent a letter to the Deputy -Commissioner 
saying that as the fourth respondent had 
withdrawn his resignation before it was 
accepted. he continued to be a member 
of the Committee. and the President of 
the Committee should be directed to send 
notice of meetings to the fourth respon- 
dent as usual. A copy of the letter was 
forwarded to the President of the Com- 
mittee. There was further correspond- 
ence on the subject, and the President 
of the Committee continued to protest 
that the resignation of the fourth res- 
pondent had taken effect. The matter 
was referred by the -Deputy Commis- 
sioner to the Government. On Novem- 
ber 30, 1970, the Committee was appris- 
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ed of the opinion of the State Govern- 
ment that the fourth respondent was free 
to withdraw his resignation even though 
the period of 15 days had expired, that 
the provision specifying that period was 
procedural only and not mandatory, and 
as the resignation had been withdrawn 
before it was accepted no question arose 
of accepting the resignation. Aggrieved 
by the position taken by the Deputy Com- 
missioner and the State Government, the 
' petitioner has applied for relief under 
Article 226 of the Constitution. 


2. To appreciate the rival conten- 
tions of the parties, it ig necessary to 
set out the provisions of Section 14 of 
the Himachal Pradesh Municipal Act. 
Section 14 provides: 


‘If a member of a committee wishes 
to resign his offtce, he shall submit an 
application in writing through the De- 
puty Commissioner to the State Govern- 
ment. If such resignation is accepted, it 
shall be notified in the gazette on a, 
date not less than 15 days and not more 
than 60 days after the receipt of the 
said member’s application by the Deputy 
Commissioner whereupon the member 


shall be deemed to have vacated his seat:- 


Provided that if a member who has 
submitted an application to resign wishes 
to withdraw his resignation, he may ap- 
ply to the Deputy Commissioner within 
15 days of the receipt by the Deputy 
Commissioner of his application to re- 
sign, and the application to resign 
then be deemed to have been withdrawn.” 
It is clear that a member of a Munici- 
pal Committee constituted under the Act 
cannot resign at will If he wishes to 
resign, he must submit an application in 
writing through the Deputy Commis- 
sioner to the State Government, and it is 
only when the application is allowed and 
the resignation is accepted and notified 
in the gazette that it can be gaid that 
the member has resigned. The notifica- 
tion must be effected on a date not less 
than 15 days and not more than 60 days 

after the receipt of the application by 
aan Deputy Commissioner. Upon the 
making of the notification, the member 
is deemed to have vacated his seat. 

3. The Municipal Committee, with 
which we are concerned, is a statutory 
body. It has been constituted for the 
purpose of di public functions. 
Under the: Common law, therefore, its 
members cannot be said to enjoy an ab- 
solute right to resign at will The law 
casts a duty upon them to act in the 
public interest, and it could work seri- 
ous mischief if they were allowed to 
vacate office at will. The position was 
explained by Mr. Justice Bradley of the 
U. S. Supreme Court in Edward M, Ed- 
wards v. United States, (1880) 26 Law 
. Ed 314, as follows :— 
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“As civil officers are appointed for 
the purpose of exercising the functions 
and carrying on the operation of Gov- 
ernment, and main public order, 
a political organisation would seem to 
be imperfect which should allow the de- 
positories of its power to throw off thelr 
responsibilities at their own pleasure. 
This certainly wag not the doctrine of 
the Common law. 

In England a person elected to a 
municipal office was obliged to accept if 
and perform its duties, and subjected 
himself to a penalty by refusal. An office 
was regarded as a burden which the ap- 
pointee was bound, in the interest of the 
community and of good government, to 
bear. And from this it followed of course 
that, after an office was conferred and 
assumed, it could not be laid down with- 
out the consent of the appointing power. 


This was required in order that the 
public interests might suffer no incon 
venience for the want of public servants 
to execute the laws ............ vw. To com 
plete a resignation it is necessary thaf 
the corporation manifest their acceptance 
of the offer to resign 


4. Section 14 of the Himachal 
Pradesh Municipal Act proceeds upon 
that principle. It recognises that no 
member of a Municipal Committee can 
vacate office at will, and that before E 
can be relieved of the responsibilities of 
office, his resignation must be accepted 
by the State Government. Sectlon 14, 
as its terms plainly show. contemplates 
an application by the member convey- 
ing his desire to. resign. He must apply 
and the application has to be considered 
by the State Government. It is for the 
State Government to decide whether or 
not the application should be allowed and 
the member permitted to resign. 


"5. Now, it may be that after sub- 
mitting the application the member may 
have second thoughts and may decide 
to withdraw hig application. He is en- 
titled as of right to withdraw the ap- 
plication, and no discretion vests in the 
Deputy Commissioner or the State Gov- 
ernment in that matter, provided he intis 
mates the withdrawal of his application 
within 15 days of its receipt by the 
Deputy Commissioner. The proviso to 
Section 14 lays down that if the member 
wishes to withdraw his resignation and 
applies to the Deputy Commissioner with~ 
in such period of 15 days, “the applica- 
tion to resign shall then be deemed to 
have been withdrawn”. It is clear that 
by the operation of the lew itself, the 
application to resign stands withdrawn 
provided the member fulfils the statu~ 
tory condition of applying to the as 
Commissioner in that behalf within the 
period of 15 days. Although the proviso 
speaks of his applying to the Deputy, 


Sasocenesocsone 





Y 


1972 


Commissioner in that regard, the appli- 
eation is merely an intimation and no 
more. It is not an application calling 
for an order by the Deputy Commissioner 
to be made in his discretion. It is in 
law an intimation by the member that 
he has raw his application to re- 
sign. As I have already said, the mere 
act of “applying” to the Deputy Com- 
missioner within the statutory period of 
115 days results in the law treating the 
application to resign as having been with- 
drawn. And this is evident from the 
requirement in the substantive provision 
of Section 14 that the acceptance of the 
resignation by the State Government shall 
‘not be notified before the said period 
of 15 days. By staying its hands for 
15 days, the State Government must af- 
ford an opportunity to the member to 
exercise his statutory right to withdraw 
his application to resign within that 
period. That is the position when the 
member acts within 15 days of the 
receipt by the Deputy Commissioner of 
his application to resign. 


6. But what would be the posi- 
fion if a member applies to withdraw 
his application to resign after 15 days 
have expired? For that, we must pro- 
ceed to the substantive provision of Sec- 
tion 14. As I have indicated. after the 
period of 15 days has expired the State 
Government is entitled to consider the 
application to resign and to accept the 
resignation. Whether it will accept it 
may be determined by one or more of 
several considerations. One of them may 
be that there is a case for removal of 
the member under Section 15 (D) of the 
Act. A member so removed attracts the 
penalty mentioned in Section 15 (2) of 
the Act, that is to say, he becomes dis- 
qualified for election for a period of one 
to five years. It may also be that there 
fis a case for proceeding against the mem- 
ber under Section 49 of the Act, if he 
Js lable for the loss, waste or misapplica- 
tion of amy money or other property 
belonging to the Committee. An enquiry 
into this matter may not be convenient- 
ly and effectively possible if the mem- 
ber ceases to hold office. Upon those 
considerations, the State Government may 
decline to permit the member to resign. 
The application to resign may also be 
rejected on the ground that the member 
has since applied to withdraw the ap- 
plication. It will be noted that whereas 
if the application to withdraw is made 
within 15 days the withdrawal takes ef- 
fect automatically by operation of the 
statute, where the application to with- 
draw is made after the expiry of that 
period it will be in the discretion of the 
State Government whether or not to al- 
Tow the member to withdraw his appli- 


cation to resign, 
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T: In the present case, the appli- 
cation to ae was clearly made be- 
yond 15 days of the receipt by the De- 
puty Commissioner of the application to 
resign. The fourth respondent cannot 
claim the benefit of the proviso to S. 14, 
and on that basis assert that his appli- 
cation to resign stands withdrawn. 


8. The State Government, upon 
the expiry of the period of 15 days, is 
armed with the discretion to accept or 
not to accept the resignation. But what 
happens when, as in this case, the period 
of 60 days has also expired? Is the 
State Government left with any power 
to accept the resignation? The fourth 
respondent urges that it is not But 
on behalf of the petitioner, as well as 
on: behalf of the State Government, it is 
contended that the period of 60 days 
specified in Section 14 is directory only 
and it is still open to the State Govern- 
ment to accept the resignation tendered 
by the fourth respondent. It is urged 
that as no penal provision has been laid 
down for non-compliance by the State 
Government with the provisions of Sec- 
tion 14, the requirement that the resig- 
nation should be accepted within 80 days 
is directory only and not mandatory. 
Reliance is placed òn Jagan Nath v, Jas- 
want Singh, AIR 1954 SC 210. It seems 
to me that the test laid down by the 
Supreme Court in that case is only one 
of the tests for determining whether a 
statutory requirement ig mandatory or 
directory. The essential test, I think, is 
whether the context in which the require- 
ment has been framed, indicates that it 
is mandatory or directory. Viewed in 
that light, the requirement that if the 
resignation is accepted, that must be ef- 
fected and notified within 60 days is 
mandatory. A member wishing to re- 
sign his office and applying in that be- 
half is entitled to know within a reason- 
able period whether his resignation has 
been accepted. That is necessary in 
order to enable him to arrange hig af- 
fairs. It would be unreasonable to keep 
his application pending for an indefinite 
period. The Legislature appears to have 
considered a period of 60 days to be a 
reasonable period for taking a decision 
on the application to resign. It seems 
to me that the language in which the 
requirement has been framed is also sug- 
gestive. The acceptance of the resigna- 
tion, Section 14 says. must be notified 
“on a date not- less than 15 days and 
not more than 60 days” after the re- 
ceipt of the application by the Deputy 
Commissioner. The period during which 
the power to accept the resignation can 
be exercised has been clearly defined and 
limited. It commences upon the expiry 
of 15 days, and terminates with the 
expiry of 60 days, from the receipt of 
the application. The expression “not 
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-more” has an imperative connotation. It 
indicates that the resignation cannot ba 
accepted after the period of 60 days, 


9. Learned counsel for the peti- 
tioner relies on Shamsuddin v. State of 


Rajasthan, ATR 1952 aon 53 in supporé - 


of the proposition that the resignation 
of a member of a Municipal Board takes 
effect as soon as it is communicated to 
the appropriate authority. With respect 
to the learned Judges, who expressed that 
opinion, I find it difficult to agree. On 
the contrary, I would prefer the view 
taken by the majority in Bahori Lal Pali- 
wal v. District Magistrate, Bulandshahr, 
ATR 1956 All 511 (FB), where it was 
laid down that acceptance is necessary 
before such a resignation can take ef~ 
fect. And the Supreme Court decision 
in Jai Ram v. Union of India, AIR 1954 


SC 584 proceeds on the hypothesis that. 


permission is necessary by the Govern- 
ment before a Government servant can 
ae from service on his desiring to 
050. °°. 


10.. Learned counsel for the peti- 
Moner also refers to N. S. Subramaniam 
v. State by Union of India, 1970 Ser LR 
180 = (1969 Cri LJ 1294 Mad). In that 
aa it was held by the Madras High 

urt 


notice in writing to the appointing au- 
thority, the period of such notice being 
one month. Rule 5 of the Central Civil 
Services (Temporary Service) Rules, 1949, 
specifically lays down that the termina- 
tion can be effected by mere notice in 
writing on the part of the Government 
servant. The terms of the Rule Itself 
preclude the element of acceptance by 
‘tthe Government, the decision resting en- 
tirely with the Government servant. The 
learned Judges specifically distinguished 
that rule from rules which made ac- 
ceptance necessary before the resigna- 


tion of a Government servant could be- . 


come effective. 






t must be taken that the resignation 
not been accepted. And it is no lon~ 


12. It was urged on behalf of the 
respondents that the petitioner had no 
locus standi to maintain the writ peti- 
tion, Because of the view taken by me 
i 


that a Government servant could , 
terminate his services by merely giving 


ALE 
on the merits, It is not necessary to exe 
press any opinion on that submission, 


13. The petition fails and is -dise 
with costs. 


_ Petition dismissed, 
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Punjab State, Appellant v. Joginder 
Nath, Respondent, 

` Civil Reference No. 2 of 1970, Dje 
3-5-1972. 

(A) Punjab Reorganization Act (31 of 
1966), S. ed (2) — A reference with res- 
pect to a pending in the Court 
on "1-11-1966 could be made to the High 
Court having jurisdiction over it before 
the reorganization of Punjab and not to 
the High Court which has jurisdiction 
over it after the reorganization of Pun- 
jab. (Para 4) 

Proceeding pending before District 
Judge, Hoshiarpur on 1-11-1966 — Ques 
tion whether proceeding should stand 
transferred — Reference could be made 
only by District Judge Hoshiarpur and 
it could be made only to High Court of 
Punjab and Haryana. (Para 4} 


(B) Punjab Reorganization. Act (31 of 
1966), Section 93 (2) — With 
proceeding transferred to a Court 
Subordinate Jurisdiction, on the reorgani- 
zation of Punjab.. no valid reference is 
maintainable under Section 93 (2) to the 

Court which has subsequent juris- 
diction over it. (Para 4) 


(C) Civil Procedure Code, (1908), Sec~ 
tion, 113 — A reference under Sec. 113, 


Civil Procedure Code, is competent only | 
with respect: to a decree which is not.’ 


subject to appeal. (Para 5) 


D. P. Sud, for Petitioner; ` R S. 
Phul, for Respondent. 


ORDEE :— This is a reference made 


. by the learned Additional. District Judge, 


Kangra at Dharamsala under Section 93 
AR ae the Punjab Reorganization Act, 


= The respondent Joginder Nath 
filed a sult before the Senior Sub-Judge. 
Kangra at” Dharamsala challenging the 
validity of an order reverting him from 
the post of Head Clerk in the office of 
the Executive Engineer, Kangra Public 
Health Division. to the post of Accounts 
Clerk in that office. The suit was de- 
creed by the trial court on September 12, 
1966. Thereafter. on October 27, 1966 
the State’ of Punjab preferred. an "appeal 
against the decree in the court of the 
learned District Judge. Hoshiarpur. On 
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November 1, 1966, the State of Punjab 
was re-organized under the Punjab Re- 
organization Act, 1966 and the territory 
comprised in the District of Kangra was, 
under Section 5 (1) of tai Act, added 
2 the Union Territory of Pra- 
appeal which was pending 
in the court of the learned District Judge, 


‘was transferred to the court ' 


=| the learned District Judge. Kangra 
at Dharamsala, who transferred the ap- 
peal to.the learned Additional District 
Judge there for disposal. When the appeal 
came on for hearing before the learned 
Additional District Judge. he was assailed 


by doubt whether he had jurisdiction to’ 


hear it as, it seemed to him, it related to 
the territories. of the State ‘of Punjab 
and should be heard by a` competent 
court in that State., 
hig jurisdiction to héar the appeal, he 
bas made the present ‘Reference. 


3. | At the outset, 


arises whether the Reference is compe- 
tent It has been made under S. 93 (2) 


of the Punjab Reorganization Act, 1966, 
and it is a matter for consideration he 


ther that provision can be. invoked, 
provides ; 


“(1) Every roned, pending īm- 
mediately before the appointed day be- 
fore a court (other than a High Court), 
tribunal, authority or officer in any area 
which on that day falls within a State 
or Union territory shall.. if it is a pro- 
ceeding g exclusively to the ter- 
ritories which as from that day are the 
territories of another State.or Union terri- 
tory, stand transferred to the correspond- 
ing court, tribunal, authority or officer 
in that other State or Union territory 
as the case may be. 


(2) If any question a as to whe- 
ther any proceeding ‘should stand trans- 
ferred under sub-section (I), it shall be 
referred to the High Court having juris- 
diction in respect of the area in which 
the court, tribunal, authority or officer 
before which or whom such proceeding 


is pending on the appointed day, is func- - 


tioning, and the decision of. that High 
Court shall be final.” 

From the plain terms of Section 93 @), 
it is apparent that if a proceeding 
pending immediately before November T 


1966 before a court- (other than a High . 


Court) in an area which on that: day 


falls within a State, and it. is a proceed- 


ing relating exclusively to a territory 
which as from that day becomes the ter- 
ritory of a Union Territory, it shall stand 
transferred to the: corresponding court 
in the Union Territory. Section 93 (2) 


provides that if any question arises às- 


to whether any proceeding should stand 
transferred under sub-section (1). it shall 
be referred to the High Court having 
ee in respect of the area in 
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which the court before which that pro- 
ceeding was pending on November I, 


1966 is functioning. The decision of that 
High Court is final in the matter. 

















stand transferred was a question which, 
by virtue of Section 93 (2), could b 
referred by that court to the High Co 
having jurisdiction in respect of the areal 
in which that court was functioning. That 
High Court could only be the High Co 
of Punjab and Haryana. In other words, 
the Reference could be made only 
the learned District Judge, 
and it could be made only to the Hi 
Court of Punjab and Haryana. It seems 
that no doubt was felt, by the learned! 
District Judge, Hoshiarpur when he trans- 
ferred the case to the court me learn- 
ed District Judge, Kangra at Dharams 
and consequently there was no occasion 
for his invoking the power conferred b 
Section 93 (2). Section 93 (2) did not 
confer any power on the learned Distric 


trict Judge’ there, to refer the case to 
this High Court. In my opinion, the 
present -Reference cannot be justified 
under Section 93 (2). 

5. Learned ol for the appel- 
Tant has invited my attention to S. 113 
of -the Code of Civil Procedure, and has 
urged that the Reference ‘could be justi- 
fied under that provision. But when we 
turn to Order XLVI. Rule I of the Code, 
to which Section 113 is subject, it is clear 


. that the reference cannot be justified 


under Section 113 either. Order XLVI, 
Rule 1 permits a Reference in the case 
of an appeal in which the decree is not 
subject to appeal It is admitted that in 
the present case an appeal will He from 
the appellate decree made by -the learned 
Additional District Judge, Kangra at 
Dharamsala. : 


6. ° In my judgment. the present 
Reference is invalid. It is, therefore. re- 
turned unanswered. 

Reference invalid. 
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R. S. PATHAK, C. J. AND C. R. 
THAKUR, J, - 
Mir Chand, Petitioner v. H. P. Uni- 
versity, Respondent. 
R W. P. No. 214 of 1971. D/- 2-5. 


(A) Constitution of India, Art, 226 — 
Procedure — Natural justice — It is not 
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open to a petitioner to complain of the 
omission to produce a witness if he has 
not applied for he epoca of that 
witness. (1960) 1 ER 631 and AIR 
1969 SC 198, Reled on. (X-Ref :— 

Natural justice), (Para 5) 


(B) Punjab University Calendar (1970) 
(as applied to H. P. University) Vol. 1, 
Regulations 12 (d); 14 (c) and 20 — Even 
if the order for disqualification ‘does 
not proceed from charge of copying under 
Regulation 12 (d), it is valid if other 
charges framed, fairly attract the provi- 
sions contained in Regulations 14 (c) and 
20. (Para 8) 
(C) Constitution of India, Art. 226 — 
Speaking order — Disciplinary proceed- 
ings against University candidate — Pun- 
dab University Calendar (1970), ie applied 
H. P. University) Regn. 2 Rea- 
Pa for disqualification — The “minutes 
summarising the- deliberations of the 
Examination Discipline Committee can be 
said to contain reasons for making an 
order for disqualification. ` (Para 8) 
Cases Referred: Chronological | Paras 
AIR 1969 SC 198 = (1969) 1 SCR 
317. Suresh Koshy George v. Uni- 
versity of Kerala . 5 
1960-1 All ER 631 = (1960) 1 WLR 
- 223, University of ee v. 
Fernando 


K. D. Sud, for Petitioner: Inder Singh, 
for Respondent. 


R. S. PATHAK, C. J-:— The petj- 
tioner has applied for relief under Arti- 
cle 226 of the Constitution against disci- 
plinary proceedings resulting in an order 
disqualifying him from appearing at the 
Himachal Pradesh University examina- 
tions for three years. 


2. The petitioner Is a saent of 
the Government Degree College, Kulu. 
He appeared in the B, A. Part-I examina- 
tion with English, Economics, . Political 
Science and Hindi as his subjects. While 
. taking the paper of Political Science on 
May 7, 1971. he is said to have been 
found with a piece of paper in his hand. 
Shri Jiwa Nand Jiwan, an. Invigilator in 
the examination hall, required him to 
hand over the paper but the petitioner 
tore it into two pieces and the Invigi- 

r was compelled to snatch the 
Pieces from his hand. He was al- 
leged to have pushed the Invigi- 
lator and to have attempted to- recover 
the pieces of paper back, On June 21, 
1971, a charge-sheet containing four 
charges based on those allegations was 
issued to him and he was called upon 
to submit his explanation and to appear 
before the Examination Discipline Com- 
mittee. On July 4, 1971, the petitioner 
replied denying the charges. He admit- 
ted the existence of the paper. but did 
Not accept its ownership. On July 30, 
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1971, he appeared before the Examina= 
tion Discipline Committee, which con= 
sisted of Shri Batuk Singh, a retired 
Member of the Union Public Service Com- 
mission Shri K. L. Se a former 
Director of Education in the Himachal 
Pradesh Government, and Shri B, K. 
Sharma, formerly Principal of the S. D. B. 
College, Simla. The Committee found 
him guilty under Regulations 12 (d). 14 
(c).and 20 of Volume I of the Punjab 
University Calendar, 1970, as applied to 
the Himachal Pradesh University, and . 
disqualified him from appearing in any 
University examination for three years. 
On August 30, 1971. the petitioner submit- 
ted a representation to. the Vice Chancellor 
of the University urging that the order 
disqualifying him was not justified and 
requested reconsideration of the matter. 
One of the allegations in the representa~ 
tion was that the material upon which 
action had been taken had not been dis- 
closed to him and, therefore. the princi- 
ples of natural justice had been contra~ 
vened. On September 3, 1971, the Regis- 
trar of the University issued a detailed 
memorandum to the petitioner which set 
out that the Examination Discipline Com- 
mittee had examined the reports’ recelv- 
ed. from the supervisory staff and after 
considering the petitioner’s reply to the 
charge-sheet ag well ag the personal 
interview before the Committee he had 
been found guilty of using unfair means 
and of misconduct, and that accordingly 
he was disqualified. from appearing in 
any University examination for: three 
years as a punishment under Regulations 
12 (d), .14 (c) and 20. The petitioner 
then submitted a further representation 
on October 28, 1971- to the University 


` praying for a review of the decision. The 


representation was considered by the 
Examination Discipline Committee. and 
was rejected. Intimation of the rejec- 
tion was communicated to the petitioner 
on November 15. 1971. 


3. A number of contentions have 
been advanced by learned counsel ton thé 
petitioner before us. 


4. -` His first contention is that the 
petitioner was not given an adequate op- 
portunity to represent his case inasmuch 
as the reports of the members of the super- 
visory staff had not been put to him dur- 
ing the proceedings before the Exami- 
nation Discipline Committee. It seems to 
us clear that there is no substance in the 
submission. The statement of Shri Jiwa 
Nand Jiwan, the Invigilator. was before 
the Committee. It stated that he tad 
found a slip of hand-written paper in the 
left hand of the petitioner, that he had 
asked the petitioner to hand over the 
paper but the petitioner attempted to 
tear it and succeeded in fact in tear- 
ing it into two pieces, but the Invigilator 
snatched the paper from his hand. When 
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he did so, the petitioner pushed him and 
attempted to recover it back. There was 
also the statement of Shri Pran Khosla, 
the Centre Superintendent, recording the 
details already reported by the Invigila- 
tor and pointed out that the attitude of 
the petitioner had been defiant and that 
he had disobeyed the request of the In- 
vigilator to hand over the paper. It ap- 
pears that when the Centre Superinten- 
dent upon seizure of the paper required 
the petitioner to make a statement, the 
petitioner refused to do so, and a record 
of that fact was also made by the Centre 
Superintendent. That document was -also 
before the Committee. The question 
whether those documents were put to 
the petitioner impelled us to send for 
the original record of the proceedings, 
and we find upon a perusal of that re 
cord that the documents were placed be- 
fore him and he read them out in the 
presence of the Committee. The Minute 
of the Committee also states that an op- 
portunity was given to the petitioner to 
make his defence. and it was after an 
appreciation of all the circumstances and 
the material before the Committee that 
the Committee held him guilty under the 
Regulations already mentioned above and 
directed that he be disqualified for three 
years. We have also before us the in- 
dividual affidavit of each Member of the 
Committee. Therein, the records’ which 
were placed before the Committee have 
been detailed and it is averred that the 
documents were put to the petitioner by 
the Committee. From the material be- 
fore us, we are satisfied that all the rele- 
vant documentary evidence which was 
considered by the Committee when mak- 
ing the impugned order of disqualifica- 
tion was made available to the petitioner 
by the Committee and that he had ade- 
quate opportunity of presenting his case 
in support of his defence. 


5. The next contention of learned 
counsel for the petitioner is that the In- 
vigilator and the Centre Superintendent 
should have been produced before the 
Examination Discipline Committee for 
cross-examination by the petitioner, and 
because of that omission there was a 
breach of the principles of natural jus- 
tice. We have carefully considered the 
contention, and it seems to us, having 
regard to the state of the record hefore 
us, that the petitioner never asked for 
the summoning of either of the two 
gentlemen. The affidavits of the Mem- 
bers of the Committee are clear on the 
point, and no reason has been shown to 
doubt the averments made therein. It 
seems to ug settled in law. that it is not 
open to a petitioner to complain of the 
omission to produce a witness if he has 

ot applied for the production of that 
tness. The question was considered by 
the Privy Council in University of Cey- 
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lon v. Fernando, (1960) 1 All ER 631. 
The entire case against the petitioner 
there turned upon the testimony of one 
ingham. She was not pro- 
duced during the inquiry proceedings. A 
contention was raised that the proceed- 
ings contravened the principles of natu- 
ral justice because of the omission to 
produce her. Repelling the contention, 
the Judicial Committee observed :— 


“But it remains to consider whether, 
In the course they took. the interviews 
must be held to have fallen short of the 
requirements of natural justice on the 
ground that the plaintiff was given no 
opportunity of questioning Miss. Bala- 
singham. She was the one essential wit- 
ness against the plaintiff and the charge 
in the end resolved itself into a matter 
of her word against his. In their Lord- 
ships’ view, this might have been a more 
formidable objection if the plaintiff had 
asked to be allowed to question Miss. 
Balasingham and his request had been 
refused. But he never made any such 
request, although he had ample time to 
consider his position in the period of 
ten days or so between the two inter- 
VICWS .essssesesossossro a 


The validity of these observations has 
been accepted by the Courts in our coun- 
try. and the principle has been affirmed 
by the Supreme Court in Suresh Koshy 
George v. University of Kerala, AIR 
1969 SC 198. We are of the opinion that 
the second contention is also without 
substance, 


6. It is then urged that the peti- 






It is true that the impugned 
order does not proceed on the basis tha 


ly attracted. Regulation 12 (d) reads: 

“If during a University examination 
a candidate ig found heving in his pos- 
session papers. books or notes or is found 
having written notes on any part of the 
clothes worn by him or on any part of 
his body or table or desk or is found 
in possession of foot-rule and/or instru- 
ments like set-squares, protractor, slide 
rules, etc... with notes written on them 
and which notes, paper or books or the 
material written on foot-rules or instru- 
ments. or clothes worn by him or on 
any part of his body or table or desk, 
etc, are helpful to him during the exa- 
mination, and could be of assistance to 
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bim and if his possession of such mate- 
rial is found to be mala fide he ghall be 
* disqualified from appearing in any Uni- 
versity examination for two years, in- 
cluding that in which he is found guilty 
if he is a candidate for an examination 
held once a year, or for four examina- 
tions, ti uing that in which he is found 
guilty. if he is a candidate, for an exa-~ 
mination held twice a year.” 

Regulation 14 (c) provides: 


“A candidate found guilty of seri- 
ous misconduct in the examination hall 
or misbehaviour towards the Superinten- 
dent or any member of the Supervisory 
staff outside the examination hall shall 
be disqualified from appearing in any 
University examination for a period of 
two to five years according to the nature 
of his misconduct.” 


And Regulation 20 declares: 


“A candidate who refused to obey 
the Superintendent of the examination or 
any other member of the supervisory 

or changes his seat with another 
candidate or deliberately writes another 
candidate’s Roll Number on his answer- 
book or creates disturbances of any kind 
during the examination, or otherwise 
misbehaves in or around the examina- 
tion hall, shall be liable to expulsion by 
the Superintendent and shall be awarded 
any of the following punishments ac- 
cording to the seriousness of the offence: 

(i) Cancellation of the answer-book 
of the paper concerned: 

(ii) Disqualification from appearing 
In any University Examination which 
may extend to three years. 


A perusal of the three provisions amply 
demonstrates that upon the material be- 
fore the Committee, there was justifica- 
tion for finding that the petitioner was 
liable for punishment with reference to 
those provisions. It is also clear that the 
period of disqualification falls well within 
the maximum period provided by Regu~ 
lations 14 (c) and 20. 


7. It is next contended that the 
representation made by the petitioner on 
October 28. 1971, for review of the im- 
pugned order should have been placed 
before the Vice Chancellor, and after the 
Vice Chancellor had recorded his rea- 
sons, it should have gone to the Exami- 
nation Discipline Committee. It is point- 
ed out that, in fact, the representation 
‘was received by the Assistant Registrar, 
that it was never placed before the Vice 
Chancellor, and instead proceeded direct- 
ly to the Committee. We are referred 
to ron 21, the proviso to which 

own: 


"Disqualification means disqualification 
from appearing in any examination of 
University. 
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“Provided that in cases of the alleged 

use of unfair means in connection with 
ei aoa if in the opinion of the Vice 
Chancellor facts have been brought to 
light within 30 days of the receipt of the 
decision by the candidate which, had 
they been before the committee. might 
have induced them to come to a deci- 
sion other than the one arrived at, then 
the Vice Chancellor may order that such 
facts be reduced to writing and placed 
before the Committee. the Committee 
shall then reconsider the case.” 


It is difficult to appreciate the force of 
the contention now made when, in point 
of fact, the representation was actually 
placed before the Committee and was 
considered by it. The Regulation re~ 
quires the representation to be routed 
through the Vice Chancellor to enable 
a screening of the representation, and 
if the Vice Chancellor finds that new 
facts brought to light subsequently would 
justify reconsideration of the decision by 
the Committee, he is empowered to refer 
the representation to the Committee. If 
the contention of the petitioner be ac- 
cepted as to the facts, the process of 
screening was given ga go-bye and the 
representation was placed directly be- 
fore the Committee, We are unable to 
appreciate how that procedure, if it was 
followed at all, could be said to have 
prejudiced the case of the petitioner. 
ut, as the record ig before us: we have 
looked into the documents themselves, 
and we find that in fact the representa~ 
tion was placed before the Vice Chancel- 
lor before it was forwarded to the Com- 
mittee. 


8 The last contention for the 
petitioner is that the impugned order 
is not a speaking order, and it is urged 
that as the proceedings before the Exa- 
mination Discipline Committee were 
quasi-judicial in nature, it was neces- 
sary that reasons should have been ren- 
dered by the Committee. Reference has 
been made to a number of decisions be- 
fore us in support of this submission, 
but for the purpose of the point under 
consideration we consider it unnecessary 
to take exception to the proposition of 
law put forward by learned counsel for 
the petitioner. The material before the 
Committee consisted of the brief state- 
ments recorded by the Invigilator and 
the Centre Superintendent. There was 
also the conduct of the petitioner in 
declining to make any statement. After 
considering all this material, along with 
the explanation of the petitioner, the 
Examination Discipline Committee re- 
corded its Minute. The Minute summa- 
rises the deliberations of the Committee. 
The content of that Minute was repro- 
duced in the memorandum dated Sep- 
tember 3, 1971 sent by the University 
to the petitioner. We are satisfied from 
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what is set out before us that the Com- 
ttee accepted the facts as reported by 
the Invigilator and the Centre Superin- 
tendent and can be said to have given 
its reasons in its Minute for having made 
impugned order. 

9. ‘As none of the contentions for 
fhe petitioner have found favour with us, 
the petition fails and ig dismissed. In 
the circumstances of the case, however, 
there is no order as to costs. 

Petition dismissed, 
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Krishna Devi and others. Appellants 
v. State and others, Respondents. 

F. A. O, Nos. 8. 9 and 10 of 1971, D/- 
pI-12-1971. 

(A) Motor Vehicles Act (1939), Sec- 
tion 110-B — Factors to be considered in 
making an award — Determination of 
span of life. 

The Courts should not take into con= 
sideration the period for which the de~ 
ceased would have continued to work in 
the particular concern in which he was 
employed rather they must see as to how 
long he would have lived and would have 
thereby continued to: contribute towards 
the support of the family. Case law dis- 
cussed. (Para 8) 

(B) Motor Vehicles Act (1939), Sec- 
tion 110-B — Quantum of damages — 
‘Average longevity. 

Where persons in the family of the 
Seonaid had ga a 2 Ti long ne 

e deceased co e 

have lived to a long age. Pood be 
inferred that he would have lived at least 
upto the age of 70. Case law discussed. 
(Para 9} 
(©) Motor Vehicles Act (1939). Sec- 
fion 110-B — Quantum of damages — 
Some amount must be deducted while 
franting compensation since the claimants 
. Ret the amount in a lump sum quite in 
advance, (Para 12) 
Referred: Chronological Paras 

AIR 1971 SC 1624 = (1972) 1 SCJ 

IL Sheikhupura Transport Co. Ltd. 
v. Northern India Transports In- 
surance Co. Ltd. 6 

‘ATR 1970 Madh Pra 172 == 1970 Acc 

CI 189, Vinod Kumar Shri- 
vastava v. Ved Mitra Vohra i4 

AIR 1969 Mad 180 = 1969 Acc CJ 


ek on V. Gnanavelu v. D. P. ý 
none ae ee CI 173 = 71 Pun LR 306, 

Savitri Devi v. Malerkotla Bus 7 

Service (P.) Ltd. ` 9 
BP/DP/C305/72/MVJ 


1972 Hime, Pra/8 XI G—28 - 
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-ants of 
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1989 Aca CJ 197 = 71 Pun LR 546, 
Rakhade a v. Pepsu Road 
199 Ace CJ Gy ate = 1980 apis 716 
ce = k 
Jainab Bai v. Madhya Pradesh 
State Transport Eie retion 4 
ATR. 1968 All 186 = 1967 Ace CJ 
321, Shiv Prasad Gupta v, S. M. 
Sabir Zaidi -9 
1967 Acc CJ 15 = 1967-1 Mad LJ 
114, Gomathi Ammal v, Rama 
Chandran Pillai 9 
AIR 1962 SC 1 = (1962) 1 SCR oa, 
Gobald Motor Service’ Ltd, 
Veluswami 


R. K. Gupta and D. Gupta, for Ap- 
pellants; A, S. Bhatnagar, for Respon- 


dents. 
JUDGMENT:— These three 

arise out of the judgment and order, appeals 
80-12-1970 paned. Tne Motor Accidents 
Claims Tri ahasu. The Tribunal had 
awarded Rs. 36.000. to the claimants of 
Banarsi Dass, and Rs, 35,000/- to the 
claimants of Gur Saran Dass, who bad died 
in a bus accident on 25-10-1969 at 7.45 
P.M. at a place near Katchi Ghati on the 
Kalka-Simla road due to the rash and neg- 
ligent driving on the of the driver of 
belonging to the 
imachal Pradesh Government, 


2. In the written statement it was 
averred that there was no negligence on 
the of the driver. But the learned Tri- 
b found that the bus was driven negli- 
ligently and rashly and the accident was 
the result of the same, and he accordingly 
awarded ane aforesaid amounts to the claim- 

the two deceased persons in the 
Be eatin which were disposed. 

i ed Tribunal,‘ vide a single nde 

sA 


3. The claimants of Banarsi Dass 
deceased are not satisfied with the award 
of the Tribunal and their contention is that 

e a made by the Tribunal was far 
too low and that they were entitled to the 
amount. of Rs. 1 and 50 thousand as 


Tribunal in the case of the claimants of 
Banarsi Dass and Gursaran Dass were far 
too excessive and that the Tribunal had also 
not correctly determined the life E 
ancy of the deceased as also of the 

ants in both the cases and, therefore, the 
State prayed for reduction of the amounts 
of money awarded by the Tribunal in the 
two cases. 


4, There is no dispute with regard 

to the liability. The only dispute is with 
regard to the quantum payable to the claim- | 
ants. The contention of Krishna Devi and 
other appellants is that ee amount awarded 
by the Tribunal is too low and the 
same may be ate whereas the con- 
tention the State is that the amounts 
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awarded to the claimants of the deceased 
in the two cases are too excessive and that 
the same may be reduced, 


5. First, I wil deal with the ap- 
eals of Krishna Devi and others versus 
tate and State v. Krishna Devi and others. 
Krishna Devi is the widow of Banarsi Dass 
deçeased and she is 40 years of age and 
‘the deceased, as stands fom 
i o 


the claimants. Sucheta, 


yan Seema, daughter is years old, 
ave Deepak and Sanjeeb, Pa are 12, 
10 and’ years GE age’ resp y. Then, 


“no rebuttal from the respondents, 


6. The Tribunal fixed the monthly 
income of deceased Banarsi Dass at Rupees 
800/-. The claimants had given the month- 
ly income of the deceased at Rs. 400/-. It 


used to deal with supply of milk 
and stamp collecting was also his hobby and 
that from these sources o he used to 
-make Rs. 850/-. P. W. I has also stated that 


he used to earn about Rs. 800/- from other’ 


sources besides Rs. 400/- that he used to 
as pay as a salesman in the Bidi Firm. 
ut, I am afraid, if this type of statement 
can into service to prove the tall 
claim. It had been better if the claimants 
had cared to ce some of the custo- 
mers or the d T a vana eer pen 
making purchases e condensed milk for 
purposes of sale. Therefore, in the absence 
of any. cogent evidence, the statement of 
the claimant P.W. I and P.W. 9 cannot be 
held sufficient to prove the claim with re- 
to the other gources of income of the 
eceased Banarsi Dass. The petitioner, as 
would be evident, had fixed the total in- 
come against column 6 in the pro forma as 
prescribed for the petition at Rs. 400/- per 
month and, therefore, she cannot now make 
out a different case from what she had 
pleaded. The learned Tribunal fixed the in- 
come at Rs. 300/-. 


It is t from the statement of 
P.W. 9 coid with the statement of P.W. 


Rs. 60/- oe mon 
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deceased was making -a total eaming of 
“Rs. 425/- in all month. Now, the ques- 
tion is how the ges were to be calcu- 
lated in such a case. The ants were 
the dependants of the deceased and now 
they have been ived of the i 


AIR 1962 SC 1, 


“In calculating the Beounlary loss to 

the dependants many imponderables enter 
into the calculation. Therefore, the a 
extent of the pecuniary loss to the. depen- 
dants may apend upon data which cannot 
be ascertained accurately, but must neces- 
ite e a ee pring 
ecture. e gen ~ 
ple is thet the pecuniary loss can be ascer- 
tained only by cing on the one hand 
the loss to the claimants of the future pecu- 
niary benefit and on the other any peou- 
niary advantage which from whatever source 
comes to them by reason of the death, thaf 
in, the balance of loss and gaia t a = 
dant by: the death must be ascertained. The 
burden -is certainly on the plaintiffs to esta- 
blish the extent of their loss.” 
The same view has been reiterated in M/s. 
as Co. Ltd. v. Northern 
India Sey ok ce Co. Ltd, ATR 
1971 SC 1624. Now, bearing in mind the 
principles as laid down in the above autho- 
rities, we have to see whether the learned 
Tribunal has assessed the compensation 
taking into consideration all the ciroum- 
stances. 

7. It has been seen that the leam- 
ed Tribunal has foun age of the 
deceased at 44 years on the date of his 
death and the same remains uncontrovert- 
ed, The learned Tribunal has not decided 
the case on the basis as to for how long he 
would have lived or what is the ent 
average expectation of life. But the 
has assessed the compensation keeping in 


8. In my view, the observations of 
the learned Tri are not correct that |. 
the deceased would have orted the 


ed, to his was 
ull his lifetime and would have found 
ee or ribs gees of poms 80 Pi 
to support family er years 
Firm were to dispense with his` services, 
So, way, we are not to take into con- 
sideration the period for which he would 
have continued to work in that particular 
concern, rather we have to see as to- ho 
long he would have lived and would have 
thereby continued to contribute towards the 
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support of the family. In the light of the 
above, I am of the view that it was ne 
cessary for the Tribunal to determine the 
span of life. . 


the state- 


that the gran er 

to the age of 80 and the father of 
eceased lived up to the age of 
N5 years, and that his mother was 63 years 
of ‘age. So, from this, it could stay be 
inferred that the persons in the family of 
tho deceased had lived to a very long age 
and the deceased also could’ be expected to 
have lived to a long age if his age had not 
been cut short by the accident. In that way, 
it could be said that he would have at 
Jeast lived up to the age of 70 and that is 
the trend of the authorities also that have 
been cited at the Bar the learned coun- 
sel for Krishna Devi and others, . appellants, 
that the present expectation of life is 70 


years. The authorities are Shiv Prasad Gupta. 


v. S. M. Sabir Zaidi, 1967 Acc CJ 321 = 
au 1968 AN 186); Gomathi Ammal v. 

Chandran Pillai, 1967 Ace CJ 15 
(Mad); Mrs. Savitri Devi v. Malerkotla Bus 
ervice (P) Ltd., (1969) Ace CJ 173 (Punj); 
Sukhdev Singh v. Pepsu. Road Transport 
Corporation Patiala, 1969 Acc CJ 197 (Punj 
& ar) and T. V. Gnanavelu v. D. P. 
Kannaya, 1969 Acc C} 435 = (AIR 1969 
Mad 180). . 


The deceased, therefore, could render 
the pecuni assistance and aid to the 
members of his family upto the age of 70 
years. : 


10. Banarsi Dass died at the age 
of 44. I have fixed his span of life, in the 
face of the authorities cited above, and in 
view of the lower incidence of mortality 
because of the control of various diseases 
br the modern drugs, at 70 and, therefore, 

o deceased would have lived for another 
26 years and in the case of his chil 
who are below 21 years of age, he w 
have definitely been a source of benefit or 
he would have continued to contribute to- 
wards their maintenance, etc., for another 
26 years if the claimants were mainly to 
depend upon him. But, here again, we 
have to see that the mother was 83 years 
of age on the date of death of Banarsi Dass 
and she also could be ed to 
lived upto the age of 70 an Hi telore abe 
was also deprived of. this pemr a 
tage due to the death of her son for 7 

. The widow was 40 years of age and 
ed to live for another 30 
was to have lived for 


pr eae years and, oo she is dep- 
rived of pecuniary advan years. 
The eldest daughter is 19 years of age and 


she is of a marriageable age and after mar- 
tiage she could not be expected to depend 
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upon the resources of her father and she 
could be maintained her father only for 


and thereafte: 
quite independent after having got their 
education. Therefore, it is for these years 
that the dependants . of the claimants have 
been deprived of the support and the pecu- 
niary advantage from their father. But the 
learned Tribunal did not take into conside- 
ration these facts. ; 

I1. Next is the question about the 
amount that the deceased could have spared 
out of his income for the maintenance of 
his family after having deducted the expen- 
diture on his personal n and requi 
ments. His income, as already stated above, 
had been proved at Rs. 425/- per month 
and the deceased, in my opinion, would 
have spent about Rs. 125/- on his nal 
wants and the remainder of the amount he 
could be expected to have contributed to- 
wards the expenditure of the family. So, in 
the light of the above, in my opinion, the 

also right 


Tribunal was in holding that 
the claimants were entitled to the pecuniary 
benefits from the deceased at the rate of 


Rs. 800/- per month. 

12. The claimants were entitled to 
the pecuniary benefit from the deceased at 
the rate of Rs. 800/- month and the 
period, in my opinion, uld not be in any 
case less than years keeping in view the 
longevity of the members of the family of 
the deceased as also his phyairal condition. 
The claimants could be “pat by the deceas- 
ed at the rate of Rs. - per month for 
a period of 26 years amount to Rs. 98,600/-. 
But it may be stated here that the claim- 
ants are getting this amount in a lump sum 
quite in advance. Moreover, the dependants 


are not rived of this advan- 
tage for a period of 26 years for which 
the deceased was to have lived if 
his life had not been shortened: by the ac- 
children, after completion of 
their education and jage, would become 

the othe: is also above 


60 

deprived of this pecuni 
longer period, beens she was so 
pendent on her husband and she is expected 
to ive for a lone penod toering fi. ew 
the background and history of the family 
the deceased with regard to the longevity. 
erefore, of these circumstan- 


which 
be deducted. Some amount of conjecture 
and surmise 


in such cases has got to be 
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elite In my opinii, the claimants woal 
roperly an at com é 
after makin ey 600, i 


amount of Rs. 50,000/-. Therefore, keeping 
in view all the circumstances, it appears to 
be reasonable that the claimants were to be 
made available this amount by the deceased 
if he had not died, after having deducted 
‘all the amounts by way of expenditure im 
meeting his own personal requirements and 
needs. 
13. The learned Tribunal also has 
failed to apportion the quantum of compen- 
sation amongst the different claimants and 
it is necessary in order to avoid any further 
litigation that the share of each claimant 
be specified separately. In my opinion, the 
keeping in view the circumstances, 

i.e., iary. loss tò be suffered by 
each of the claimants separately, the amount 
is apportioned as hereunder and each is en- 


titled to the amount shown against their 

names: 
Krishna Devi Rs. 12,660 
Sucheta Rs. 1,265 
Seema Rs. 10,125 
Naveen Rs. 6,962 
Deepak Rs. 8,225 
Sanjeeb Rs. 6,825 
Mother Rs. 4,488 


: It had also been contended by 
the learned counsel for the respondents on 
the’ strength of Jainab Bai v. Madhya Pra- 
desh State Transport Corporation - (1969) 
Acc CJ 274 (Madh Pra), and Vinod Kumar 
Shrivastava v. Ved Mitra Vohra, 1970 Acc 
CJ 189 = (ATR 1970 Madh Pra 172), that 
he ney ee allowed interest at 4 per cent. 
But I do not find any cogent reason to grant 
any interest to the claimants in this case, as 
they have already been allowed a lump sum 
in advance. 


15. The learned Tribunal awarded 
a total amount of Rs. 30,000/- in the case 
of the claimants, viz. Krishna Devi and 
others, but this award is really low we 
in view the circumstances as stated e 


and therefore, the award as oven by the 
i ha er Rupees 


pi and the same fails. In 

e parties are left to bear their own costs 
in both the eals. The result, therefore, is 
that the pa of Krishna Devi and others 
succeeds to the extent as stated’ above and 
the award of the Tribunal is enhanced by 
another Rs. 20,000/- and the apportionment 
between the respective claimants is to be 
made as indicated above and they are to 
be paid their shares in accordance with the 
directions of this Court.: Therefore, these 
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16. Next I come. to the appeal filed 
by the State against the award of 
Rs. 85,000/- given by the learned Tribumal 
to the claimants of Gursaran Dass in Claim 
Petition No. 28-M/2 of 1969 of his Court, 
The claimants in this case were Smt, Raj 
Kunan; Te may wilow P! late Cue 

ass, aged years and Smt. Sunatha, the 
mother of the deceased. They claimed 
Rs. 1,76,400/-. The deceased at the time 
of his death was 21 years of age. This is 
borne out from the statements of P.W. 6 


proved from the state- 
ments of P. Ws. and 7 that Smt. 
Kumari is the widow of the deceased an 
she was 17 years of age at the time of the 
death of her husband. 


17. It is also borne out from the 
statement of Sheetal Prasad that the deceas- 
ed was in perfect health and that: the father 
of the witness died at the age of 55 and that 
his mother died at the age of 50. Barring 
this evidence there is no other evidence, 


g the 


also pursuin 
pean profession of a betel seller, which 


ate to make, 
both ends meet. The learned Tribunal has 
fixed the income on the basis of the state- 
ment of the father and the mother at 
Rs. 200/- per month. I think this a 

to be posal very tage entinar of e in 
come g in view the present day hi 
cost of living ‘and the price of aA 
and I am in agrement with the find- 
ings of the learned Tribunal in the matter 
of the assessment of the income of the de- 
ceased at Rs. 200/- per month by sale of 
betel at outing. stations from Simla, and 
there is a likelihood that in future there 
could be some prospects of an increase in 
his income. However, the Tribunal has fixed 
Rs. 200/- per month and I do not find any 
reason to differ with the findings with re- 
gard to the income of the deceased, 


18. It is obvious that the grand- 
poe of e deceased died at an age 
een 50 and 55 and itis, I 
because of their mediocre conditions 
ing and that they could not afford a good 
stan and nutritious diet and the deceas- 
ed also therefore, beca: 


use of his mediocre 
social status, could not be 
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afford a ‘good living so as to live up to 
a long age and due to ‘the stress and strain 
work, he would not have attained an 
age which has been fixed by the authorities 
cited above, as the average span of life of 
AO Vere ad tho ate of Bi. se of 
life fixed by the Tribunal at 60 also a 
to be quite moderate and reaso 
it does not brook any interference. 


19. The Tabal apia PE 
compensation at - ere- 
after made a deduction because of the 
money being be paid i in lump sum in advance 
and the ount of compensation 
awarded was Rs. 35,000/-. It may be stat- 
ed here that the learned Tribunal has taken 

figs factor into consideration that the 


and it is only on that 
hati an he ‘hed made the uction. 
But he has perhaps 


otten to take into 

consideration perhaps other fact also that the 
mother, who is a claimant in this mole 
Ə 


of her son by the p 
cident for ee 10 years. It may also be 

stated that the mother was not dependent 
of her son, rather she is 


being supported by her husband, who is also 
“me same age, i.e., 40 years and he could 
render financial assistance to the mother of 


the deceased till his lifetime. Therefore, 
the mother was not totally dent on 
the earnings of her son and that way, in 
my opinion, the compensation awarded to 
ze resent Aimar in ng ie case aseued 
y pal appears to on the 
gide. k my opinion, after having taken into 
eat „the prospects of the young widow 
and the mother who was not 


solely dependant on the deceased and who ` 


may not live for long, this amount needs 
to be further reduced and I think the rea- 
sonable amount that should have been 
awarded in the case should not have ex- 
ceeded Rs. 20,000/-. It is undisputed that 
in such cases there cannot arithmetically 
accurate gt pat and a great amount of 

conjectures and surmises have got to be 
made the basis and on that account roughly 
the compensation in the present case should 
not have been more than Be 20,000/- and 
this compensation of Rs. 35,000/-, 
fore, is excessive and the same is re- 


duced to Rs. 20,000/-, and the s aD eal of 
the State, therefore, succeeds ex- 
tent. 


20. The amount is to be paid to 
the widow of the deceased as also to the 
mother, and this amount has got to be ap- 
portioned. The mother and the widow 
would get this amount in the aio of- 10:33, 
that is to say, the mother woul aoe Rupees 
4,651/- and Smt. Raj Kumari, the widow 
af the deceased, would get Rs, 15,349/- 
Reeping fo view he ags a the expecta- 
their lives. 


Kartarl v. Kewal Krishan 
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there-. 
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2L In the Hght of the above, this 
appeal is decided accordingly. mower I 
pass no orders as to costs in peal 
also. Thus, a Ree ae appeal this appa 
Bo of by this 


Order accordingly.- 
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(V 59 C 29) 
D. B. LAL, J. 
Smt. Kartari, Appellant v. 
Krishan and others, aa 


‘Kewal 


Second A No. 185 of 1988, D7- 
14-10-1971, RE gment of Dist. 3 
Kangra, D/- 24-6- 

(A) T. P. = AN Sec. 122 — Gift 

— Execution under undue influence 
— Test. (Para 4} 


The Court trying a case of undue in- 
fluence must consider two things to start 
with, namely: 

i) Are the relations between the 
donor and the donee as such that 
the donee is in a position to domi- 
nate the will of the donor? and 

GŒ) Has the donee used that position 

to obtain an advantage over 
the donor?P. ara 

A widowed woman of advanced age was 
looked after by her only daughter who was 
also a widow, issueless and not under affluent 
circumstances. ing short absence of the 
daughter from the old woman, the collate- 
rals of the husband of the woman in the 
fourth come’ oe a gift deed executed in 
their favour ey took a leading part in 
the execution of the ee ee Immediately 
afterwards the ed a complaint 
with ‘police that the the ied was obtained 
after exercising undue influence. 


Held, the transaction of gift was void 


as the natural heir of the donor was de 
rived of th ia 


prin 


self nae A to 
the will of the old woman. , Mams 48) 
(B) T. P. Act (1882), Sec. 122 — Gift 

=- Plea of undue influence — Onus. 
(Para 4) 


If the transaction of gift appears to be 
unconscionable, the burden of proving that 
the contract was ox induced undue in- 
fluence lies upon th o poson woan was ni a 
position to dominate will of the donor. 
AIR 1967 SC 878, Followed. 

(Para 4) 


(C) Contract Act (1872), Seo. 16 —~ 
Undue - influence —- Transactions with IH- 
terate and ignorant women, (Para 7) ` 

Rules regarding transactions Mel - 

women are equally a le to 


DP/DP/C800/72/DVT 


‘fudgment as indicated. : 
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illiterate and ignorant women though not 
“pardanashin”, Case law relied. 


(Para 7) 

(D) Civil P. C. (1908), Sec. 100 — 
Second appeal — New plea,— Plea as to 
limitation. (Para 8) 
A new plea of limitation which is not 

ely one of law but a mixed question of 
law and facts cannot be allowed to be rais- 
ed for the first time at the stage of argu- 
ments in second appeal before the High 
Court. AIR 1968 SC 1165, Followed. 


(Para 8) 

Cases -Referred: Chronological Paras 
‘AIR 1967 SC 878 = (1967) 1 SCR 
331, Subhash Chandra v. Ganga 


_Prosad 4 
ATR 1963 SC 1165 = Stag ee SCR 
816, Banarsi Das v. Kanshi Ram 
AIR 1947 Oudh 89 = 1946 O.W.N. 
988, Ram Kalap Pande v. Bansidhar 7 
ATR 1930 PC 24 = 57 Ind App 96, 
Vellaswamy Servai v. Sivaraman 


Servai 4 
AIR 1980 Cal 501 = 51 Cal LJ 465, 

Chinta Dasya v. B Das 7 
ATR 1925 PC 204 = 52 Ind App 842, 

Mt. Farid-un-nisa v. Mukhtar mad 7 


T. C. Cbitkara, or Appellant; Chhabil 
Dass, for Respondents. 


GMENT:— This second appeal 
has been directed against the judgment 
dated 24th June, 1968 of the District Judge, 
Kan whereby reversing the decision of 
tbe Su Judge First Class Una, he has dis- 
missed the suit of the plaintiff which was 
for recovery of possession over landed pro- 
perty which was gifted by the plaintifs 
ancestor to the defendants, Shrimati Kartari 
appeared in Court with the allegations, that 
her mother Shrimati Basanti was the exclu- 
sive owner of 20 Kanals and 16 Marlas of 
land situate in ‘Mauza’ Badhara (P. S. Una) 
of which the Khasra numbers were given in 
the plaint. It was alleged that Shrimati 
Basanti was an old, feeble, helpless and illi- 
terate woman. She was ‘pardanashin’ and 
was not in a sound state of mind as she 
used to remain sick. In fact, the plaintiff 
used to look after her and usually resided 
with her as she was her only daughter and 
had become widow within four years of her 
marriage. The plaintiff has no issues of her 
own. According to plaintiff, her mother was 
attached to her and she was looking after 
her properties. Sometimes in March or 
April, 1961, the plaintiff went to reside at 
her husband’s house and the defendants 
Kewal Krishan and Mula Ram who were 
collaterals in the fourth degree, of the hus- 
band of Shrimati Basanti, taking advantage 
of her absence and of the helpless condition 
of Shrimati Basanti, brought to bear undue 
influence upon her and brought her to Una 
under the pretext of getting her treated by 
some doctor. There on 4th April, 1961 they 
managed to obtain a giftdeed from her 

i they got registered on that very 
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day. In this manner Shrimati Basanti was 
divested of her entire landed property and 
the defendants claimed ownership on the 
basis of the praat When the plaintif 
came back to her village, she came to know 
from people that some transaction of gift was 
obtained by the defendants from her 
mother, Accordingly she made enquiries. 
from her mother who did not remember 
anything but simply asserted that she was 
made to sign some transfer deed in favour 
of the defendants. Thereafter, at the ins- 
tance of Shrimati Basanti, the two ladies 
went to Una on 24th April, 1961 and got 
scribed a complaint to the Superintendent 
of Police, Hosiarpur, to the effect that under 
undue influence and fraud, some transfer 
deed was obtained from Shrimati Basanti 
by the defendants and that the same would 
not be binding u them. Three or four 
days thereafter, Shrimati Basanti died. The 
defendants had come in possesion over the 
disputed land and did not vacate possession. 
Therefore, the plaintiff was compelled to 
file the suit for recovery of possession after 
cancellation of the gift-deed. 


2. The defendants contested the. 
suit on the allegations, that Shrimati Basanti 
was neither old nor feeble nor incapable of 
understanding. Rather she fully understood 
the document which she executed in favour 
of the defendants. According to defendants 
she did not want her properties to descend 
upon the heirs of the plaintiff who was 
daughter and rather wanted the properties 
to go to the heir of her deceased husband. 
That was a reason, according to defendants, 
why a gift-deed was executed by her in 
favour of the defendants. It was denied that. 
any undue influence was exercised upon the 
h y and that any fraud was practised upon 
er, 


3. The learned Sub-Judge found in 
favour of the plaintiff and after cancelling 
the gift-deed, decreed the suit for posses- 
sion. The defendants came in appeal be- 
fore the learned District Judge sad he dis- 
agreed with the decision of the learned sub- 
Judge and dismissed the suit. The plaintiff 

now come up in this second appeal. 


4. There is a specific allegation in 
the plaint that undue influence was exer- 
cised and in the absence of the plaintif, 
the defendants, had taken the lady who was 
ailing, to Una under the pretext that she 
was to be given a treatment by some doctor. 
She was, thus, bronght under the influence 
of the defendants and the gift-deed was ob- 
tained. The Court trying a case of undue 
influence must consider two things to start 
with, namely:— 

(i) Are the relations between the donor 

. and the donee such that the donee 
is in a position to dominate the 
will of the donor? and 

(i) Has the donee used that position to 

oban, an unfair advantage over the 
ono 
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Upon the determination of these issues, a 
third point emerges, which is that of the 
onus probandi. tbe transaction a 
to be unconscionable, then the burden of 
i g that the contract was not induced 
Ey an ue influence is to lie upon the person 
who was in a position to dominate the will 
of the other. See AIR 1967 SC 878, Subhash 
Chandra v. Ganga Prosad. It was thus to 
be .ascertained if the endants were in a 


Certain circumstances were established by 
evidence and these circumstances need be 
Teiterated, As to the of the lady, ac- 
cording to plaint case, was 90 years old. 
rae is mentioned 


e of the was near about 70 years 
w. was sufficiently an advanced age, 
specially when she was ae ling 
to Shero (D. W. 8) the endants 
brought her for treatment by some doctor. 
The plaintiff of course, stated that 


she was not in a sound state of mind and 

she was in a position to tell facts about 
the transaction only when she could collect 
her wits. It was, therefore, established that 
Shrimati Basanti was an aged was 
one at the time of the execution of the 
gift-deed. Apparently she must have been 
attached to intiff who was her only 
daughter. The was obtained while 
the daughter was absent and had e to 
her husband’s place. In fact, the defendants 
avoided the presence of the plaintiff at all 
relevant time of the execution and registra- 
tion of the deed. The defendants were, no 
doubt, collaterals and being male-members 
of the family of her husband, came to her 
and brought her to Una for treatment. In 
this manner they were in a position to 
dominate the wil of the lady, at any rate 
during that short period of time when the 
lamtiff remained absent. In the plaint, 
owever, it was stated that the defendants 
were not even on visiting terms with the 


the lady since long and was 
obtained in Heu of that service ere ig 
no evidence worth the name to e that 


any service was rendered by the dants 
to the lady. It is obvious that she must have 
been attac. 


in execution and registration 
He had taken witnesses from the village 
and according to Shero (D. W. 8), he was 
also one of the witnesses taken from the 
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village, but only Jakha (D, W. 2) stood as 


and one more witness was 
from Una. For some reason, Shero (D, W. 
8) bad pran up. However, he was 
ed in the Court and it is he who admit- 
ted that the lady was taken by the defen- 
dants for treatment to Una. However, 
was not in a position to tell as to whether 


was 
givin g her a 

o wit- 
ness is not in a position to giv y 

garding such treatment. It is, there- 
fore, evident ewal Krishan defendant 
engag eee for writing the oe He 


But the ratio of the case is 
equally applicable to the circumstances aff 
this Their Lordships made the follow- 


“Where the propounder of a will is the 
princi beneficiary under it and has taken 
ede 


mine the evidence in support of the will 
with gilance and scratiny. The pro- 
pounder is not entitled to probate unless the 
evidence removes icion and clear- 


ly proves that the testator approved of the 


120 H.P. [Prs. 47] 

service. Above all, the herself came 

to Una subsequently and questioned the 

deed of She got a complaiot written 
- by Sant Ram scribe (P.W. 1) on 25th of 

April, 1981. This witness produced 

register which contained the thumb im- 


- ess. copy 

P.W. 1/1) has been filed. The ori- 
i complaint was not summoned from 

e office of the Superintendent of Police. 
There was some controversy as to the ad- 
missibility of this register entry. There can 
be no denying that the register entry is 
by itself a primary evidence of a document. 
In fact, two documents were brought into 
existence, one was 
the Superintendent of Police and the other 
was the register entry made by the scribe. 
The plaint produced the register en 
and could not produce the complaint itse 


course 
ter 


was thus primary evi- . 


The conics entry 
dence of the document and could be taken 


Th 

brothers including the two defendants had 
taken the transfer in their favour. In fact, 
the was executed in favour of only 
two brothers, namely, the defendants. This 
circumstance also proves that the lady was 
not aware of the details of the transaction 
of which she was made a party. Accord- 
ing to Koral Krishan (D.W. 4), sho was an 

te . 


5: learned District Judge 
pointed out that the defendants’ -witnesses 
were not put questions by the plaintif as 
to which document other than the: gift 
was intended to be executed. In fact, no 
gach questions could be put to the wit- 
nesses because the plaintiff never relied 
upon any other document. Rather her 
case was that a gift under undue influence 
was executed. e learned District Judge 
further pointed out that the scribe was not 
cross-examined by the plaintiff upon the 
question as to whether the document was 
read out and explained to_the lady. He 
has further stated’ that Jakha Ram (Dw. 2) 
stated that the lady had come by foot up- 
to Una, and from this, it could be infer- 
red that she was hale and hearty. These 
suggestions made by the learned District 
fe ge do not carry us any further. Jakha 

was: the own person of the defendant 
and was brought from the village tc stand 
as witness for the deed. As such, he was 
out to support the defendant. As against 
him, Shero (D.W. 8) very much stated that 
she was ailing at that time and was brought 
by Kewal for treatment. 
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scribe (D.W. 1) rather stated that whatever 
the lady said was got written in the deed, 
which is obviously incorrect because the 


senguage utilised for scribi the deed 
could not have been stated her. The 
witness ve very well stated that 


presump- 
tion is attached to such endorsements, it 
can be rebutted by pro evidence. The 
learned District Judge then stated that the 
particulars of fraud were not given out in 
the plaint. It may be correct to say that 
a case of fraud was not establish but 
nonetheless the case of undue uence 
was proved and that is sufficient to set 
aside the document. 

6. As a result to all that I have 
stated above, inferences can be drawn to 
the effect that the defendants were in a 
position to dominate the will of the 


lad: 
- and that they exercised their influence and 


obtained an unfair advantage for them- 
selves. The transaction of gift was itself 
unconscionable inasmuch as the mother 
deprived her dependent daughter of her 
entire share in the properties. des 
this, the donor herself never kept any land 
for her intenance. ined 


mam Had she remain 
Sed fae beat ee 
wo ve entire t 
livelihood upon the defen hd She 


ch a transaction. The 
burden of proof thus lay upon the defen- 
dants to establish that undue influence wag 
not exercised and 


blish. The ee Judge piacan 
a wrong burden ain- 
tiff which is clear from the reasoning that 


e reasonin 
he has adopted iw. the judgment. It is, 
therefore, abundantly clear that the disput- 
ed gift-deed was obtained by undue influ- 
ence and need be set aside. 


7. Rules regarding transactions b 


A say their 
Lordships, why a rule which is applicable 
to a A ladies on the d ofi 
their ignorance and illiteracy should be 


apply to the case of a poor woman who 


is ignorant and iterate and is not 
nashin, simply because she does not 
elong to that class. If that view of the 


matter were adopted the efect clearly 
would be to conter an advantage 
upon rich women as com ith poor 

e rale of law 
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of the commmity. In Mt, Farid-un-nisa 
v. Mukhtar Ahmad, AIR 1925 PC 204 the 
following observation has been made which 
gan be profitably understood in the case:— 

“The law of India contains wel- 
rinciples for T protection of per- 


or conina, Pay: chave ene This is 

O: 6 law relating to ca 

aiy 10 mako binding tantes or seio 
any kind. 


Further, the whole doctrine” 
the age oo mere ecacnition 
person, ough unaccompani 

Re ae ee of misunderstand- 
or want of comprehension, is in itself 
no real proof of a true understanding mind 
fn the executant. Evidence to establish 
such comprehension is most  obviousl 
found in proof that the deed was. Saad 
over to the settlor and, where ee 
explained. If it is in a language whic 
she does not understand, it must, of course, 
be translated, and it is to be remembered 
that the clearness of the meaning of the 
deed will suffer in the process. The ex- 
tent and character of the explanation re- 
quired must depend on the circumstances 
. pE each case.” 


In the instant case, ft was the duty 
pt the defendants to prove that the - 
substantially understood the document an 
her physical act of si such document 
coincided with the mental act of approval 
of its contents. This the defendants have 
failed to establish and hence’ the plaintiff 
must succeed. In Ram Pande v. 

dhar, (AIR 1947 Oudh 89), the fol- 

ing o ion was made which may 
some interest:— 


Kartarl v. Kewal Krishan (D. B. Lal JJ 


[Prs. 7-8] H. P. 121 


their acts or con have divested them- 
selves of the bulk of their property, there 
must be a free and full consent, and in 
transactions in which one of the parties is . 
Pri Rg age ee ge ag A et g 
able to appreciate import what 
does, the main elements which render the 
act his own are wanting. Accordingly, 
when a who from his state of min 
age, ess or other i circum- 
stances is incapable of exercising a free 
discretion, is induced by another to do that 
which may tend to injure him, that other 
is not allowed to derive any benefit from ` 
his improper conduct.” 

The ratio of these cases equally applies to 
tha GEASAN unto Gat i ths EA 


8. The respondents made rathera 
ate attempt of raising the plea of 
that 3 years period of limitation is prescrib- 


ed un Article 59 of the Limitation Act 
the gi was executed on 


It has to be understood by re- 
ference of Article 59, that this jod of | 
te when 


8 years begins to run from the 
the facts enti the plaintiff to have the 
instrument cancelled or set aside first be- 
to him. It is, therefo a 
goeien of fact as to when the facts. of the 
eed became known to the plaintif and 
as pointed out by the leamed 


the appellant, such facts could only be 
known from the deed itself, which was 
entered in the registration“ books only on 


asanti 
were not aware of the full contents of the 
gift-deed because in Ex. P.W. 1/1, which is 
a copy of the register en maintained by 


documents and therefore for thi 
of limitation, the facts entitling them to 
have the instrument cancelled, could be- 
come known to them only after Ist Sep- 
tember, 1961. Ce this, as held in 
Banarsi Das v. i Ram, AIR 1963 SC 
1165 a new plea of limitation which was 
not purely pun of law 


e purpose 
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9. In this view of the matter, it 

amply. po ved that the gift-deed was 
ecoa undue influence and hence 
the AEEA did not convey a free and 
full consent of Sani- Basanti. A valid 
contract never came into existence. ` Shri- 
mati Basanti herself objected to the deed 
and lodged a sonra to Police in res- 
pect of it. The defendants could not ge 
rive any title under the gna 
plaintiff being the natural heir of the ae 
ceased, is entitled to get ession from 
the defendants and the -deed is liable 
to be set aside. 

10. The app cal is, therefore, allow- 
ed and the ndg and the decree of 
the learned ct Judge are set a and 
the plaintiffs suit for possession is d 
with costs all throughout. 

Appeal allowed. 





AIR 1972 HIMACHAL PRADESH 122 
(V 59 Cc 80) 
Devta Chikhreshwar, Petitioner Va 
Union of India and others, Pead a 
19727 M. P. (M) 35 of 1970, D/- 284- 


(A) Himachal Pradesh Abolition of 
Big Estates and Land Reforms Act (15 of 
1954), Ss. 27, 92 — H. P. Abolition of Big 

and Land 


Estates 

Determination and Sanction of Rehabilite- 
tion Grants) Rules, 1965, Rule 4 — Claim 
for rehabilitation grant for idol lands — 
ag can apply. 


lication under Section 27 of the 

Act ox ae bilitation grant for lands be- 

longing to an idol and vested in the State 

the Act is to be made by the Presi- 

dent of the Tem empie Committee under Rule 

4 above. . But ere there is no temple 

onmia or its President make 

applicato it can be made by a mana- 

the temple appointed by its wor- 

Such an application facie Pe 

non-main le on the 

on 92 of the Act, AIR toa? $G SC ca 

Relied on. 5, 6 


(B) Constitution of India, pte 
Delay in filing tion — Protection of 
interests of idol as minor — Delay can be 
condoned. 


Grant of relief under the article is in 


explained the High Court will 
FP/FP/D277/72/MNT 





Devta Chikhreshwar v. Union of India (Thakur J-} 


. dent of the T: of 


ALR 


pe ee peel ae AIR 
DoS C 769, Relied on. ara ' 

e A aa 
Poga — Tribunal 


Court — Power under the article can be 


Tribunal ointed under the Hims- 
chal Pradesh A riai. of Pig Pooter md 
Land Reforms Act is analogous 
oF Lee 2 


against the order of the 
ected ho Dit 


and > phen ae aes in at 


appeal was explained the 

Court held fora the oa gaene pige 

ed to rightly exercise its 

exercising its jurisdiction Sri the geen 

remitted the case back for disposal aocor: 
ara 


ing to law. 
Cases Referredy Chronological Parag 


AIR 1970 SC 769 = (1969) 2 SCR 
Durga Prasad v anier Dice 


ee Dares 
er of Tipan and vi 
ATR 19867 SC = (196 yy SCR 
618, Pikoen v. Radha Ballabhifi 
H. S. Thakur, for Petitioner; B. Sita 
Ram, Advocate-General, for Respondents, 


ORDER :— This writ petition under 
Article 227 of the Ceostsen of Indig 


e aforesaid deity 
as a nest friend for setting aside the order 
aad dgment of the learned District J 

24th November, 1967, Sse 
sox and order of the learn ed Conk. 
pensation Officer, a 


Abolition of Big Landed Feta- 
tes and Land Reforms Act, 1958 herbed 
referred to as the Act) in the State Gov- 
emmment on of the Act. Ths 
petitioner alleges that he is a small land- 
owner and he had applied to the Compen- 
sation Officer for giving him rehabilitation 
grant as he had no other land for his malin- ` 
tenance. But this application was opposed 
on the ground that the applicants viz, 
Daulat Ram and Mohan Lal were not coni- 


was made on 
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Bust, 1967. this order an appeal. 
was filed in the Court of the District 
fudge, who e same on e 


limitation of was 45 days and 
the appeal was fil @ days after the ox: 
piry the limitation. 


3. The petitioner has, therefore, 
fled the ent writ petition under Arti- 
clo 227 R: the Constitution through Shri 
Daulat Ram Kardar as the next friend. It 
is stated that the. petitioner deity is wor- 
shipped by a large number of people of 
the surrounding areas and they have got 
implicit faith in it. They also believe that 
fn case the custo rituals and other 
rites are not performed in the temple, they 
may incur the wrath of the deity. After 
the investment of the land of the petitioner 
in the Government, there is no source of 


income left to the petitioner deity to carry _ 


on with the necessary rituals and other 
rites. There is no legally constituted dis- 
trict temple committee, but the Deputy 
{ issioner under some circular’ is term- 
ed as President of the District Temple 
Committee. As such a Deputy Commis- 
sioner is a Government functionary and in 
case he fails to discharge his duties as such, 
the petitioner cannot made to suffer. 
The matter involved in this writ petan is 
fhat Shri Daulat Ram, who is fling this 
i on as the next friend of the petitioner 
‘ is an old man aged about 80 years 
md he had been keepmg bad health and 
remained seriously ill for the last about 
three years and, n 
bring this ition earlier. Hence in order 
to safe the interest of the deity who 
is a minor he had pzougnt this petition . for 
getting aside the order of the District Judge 
and the delay was because of his protract- 
ed illness. As the limitation for filing the 

eal had expired and the matter involv- 
ed is of substantial and far-reaching effect, 
this petition under Article 227 of the Con- 
stitution of India was necessary in the inte- 
rest of justice, ` 


4. The respondent put in his re- 
{urm and it was averred that the petition is 
not competent as the titioner allowed 
the time for appeal to the District Judge 
and the High Court to expire. The res- 
pondent, therefore, merely contested the 
_ petition on the ground of delay and laches 
as also on the ground that there was an 


glternative remedy by way of a suit under ` 


the Abolition Act. i 


5. It is not disputed that it is obli- 
patory on the State Govt. to give rehabili- 
tation as envisaged under Séction: 27 
(5) of the Act to sm land-owners, whose 
right, title and interest have been extin- 
guished and who do not have any other 
means of livelihood. The petitioner is a 
deity and its position is that of a minor 


and in case an application against him 


therefore, he could not” 


[Prs. 25] H.P. 128 


- tem, 
to be taken on his 
be taken by the next friend, _ 
stant case the application was brought by 
Sarvshri Daulat and Mohan Lal as 
the Managers of the Devta. But the ob- 
jection was that application was not main- 
tainable because there was some mew 

Ə 


d-owner is entitled to rehabilitation 
t from the State Government. The 
earned Advocate-General appearing for 
the respondent could not show as to how 
and en this temple committee was ap- 
pointed. There is only a note a ded 
to Rule 4 of the Himachal Pradesh Aboli- 
tion of Big Landed Estates and Land Re- 
rms (Manner of Determination and Sanc- 
tion of Rehabilitation Grant) Rules, 1965 
(hereinafter referred to as the Rules) which 
says— 
“Application on behalf. of and for any 
Trust/Endowment/Religious or Charitable 
Institution will be made by the President 
of the Trust/Endowment the District Tem- 
ple Committee constituted under any law 
or custom in practice.” 
Rule 4 lays down the manner of applyin 
for sanction of rehabilitation grant an 
this application has to be made within six 
months from the date of coming into force 
of these Rules. Aaanomi that the affairs 
of the deity are mana by the District 


, Temple Committee of the District yet it is 


the duty of the Committee to take appro- 
priate action in time to protect the interest 
of - the deity. But the Committee slept 
over .the matter. The learned Advocate- 
General took time to seek. instructions from 
the Deputy Commissioner whether he was 


prepared to make an application for sanc- 
tion of the rehabilitation t to the deity 
in his capacity as the ident of the 


Temple Committee of the district, if there 
was any. But on the next date, the Advo- 
partie stated in the Court that the 
eputy mamissioner was not prepared to 
take any responsibility, which means that 
he himself is not aware whether there is 
any District Temple Committee and if 
there was any, he should not have shirked 
in his duty to protect the interest of the; 
deity, who is a minor. Therefore, in my 
inion, it was the M or the Kardar 
who had been Appointed by the worship- 
pers of the temple, who were the competent 
persons to make an application to the Com- 
tion Officer for the determination of 

e rehabilitation grant and to determine 
whether he was y entitled to the grant. 
In this behalf, I am supported by Bishwa- 
nath v. Radha Ballabhiji, AIR 1967 SC 
1044, which says that when such an alena- 
tion has been effected by the shebait act- 
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ing adversely to the interest of the idol, 
even a worshi can file the suit, the 
reason being the idol is in the posi- 


y person 
enting it leaves it in a lurch, a on 
Piterest in the oE the idol -cun 
certainly be clothed with an ad hoe power 
of representation to protect its interest, 


owev 

by the learned Advocate-General 

e petitioner had an alternative remedy 
under Section 92 of the Act by way of a 
suit. But a plain reading of the ` section 
would reveal that no suit can be filed by 
a small land-owner for the sanction of the 
rehabilitation grant on the investment of 
his property in the State Government. So 
the only remedy was way of an appli- 
cation arid which application could be 


made by the s who were the pro- 
rly appoin Manages and- the Karten 
Be. the i the Devta and there 
no dispute t Shri Daulat Ram was . 


to tie: Disiet "Judee hot the was 
barred by nine days and the right of fur- 


use 
toned hy fhe paine fo erat 8 of 
s ee that the Kade Shri Pet 

is an ears and he 
had been fee ie the last” about three 
and was confined to his bed. He 


ears 
tad been asking other persons to take fur- 


{ great 
diffculty in the third week oF nly 1970, 
e requisite 

copies of the order of the learned -District 
Judge as also of the learned Compensation 
Officer. Hence that was the cause of the 
delay im filing the petition. It was the 
on of the valuable rights and which 

ts were those of a minor and the inte- 


by th 
duties. te Shri Daulat Ram after he had 
recovered took effort to protect the minors 
interest then in my view this delay which 
had been fully explained should not be 
taken to defeat the valuable rights of the 
minor. The learned Advocate-General has 
Durga Prasad v. Chief Con- 
Imports and Exports, AIR 1970 
SC 769 to show that in case of delay “It 
is well settled that under Article 226, the 
power of the High Court to issue an ap- 
poopie writ is discretionary. ‘There can 
e no doubt that if a citizen moves the 
Heh Court under Article 296 and con- 
tends that his fundamental rights have been 
Hick Court would’ aatia tke ene 
Hi ou na e to give 
relief to him; but even in such a case, if 
_the petitioner has been guilty of laches, 


contravened 


Devta Chikhreshwar v. Union of India (Thakur J.) 


„interest has 


ALR 
and there are other relevant cfrcumstance¢ 
which indicate that it would be- inappro- 
riate for the High Court to exercise its 
þi ive’ furisdiction in favour of 


substance, claiming a relief which under 
the law of limitation was barred at the 
time when the writ petition was filed, the 


ef ia ite writ fugedicton. No hank and 
© can id down 


ready stated, 
sufficiently explained. The other 
ties reli ed 





8. Further it would be apparent. 
that the Compensation Officer is a tribunal 
very much analogous to a Civil Court and 
the High Court therefore, under Article 
227 of the Constitution would be within 
its power to k the Com tion Of- 
cer within the ds of his jurisdiction 
and this Court has the power and duty of 


Superintendence over him under the :afore- 
said Article and this intendence and 
control can be exercised even thou the 


appeal to the learned District Judge was 
barred by time. There is no e of limi- 


tation fixed for erring of an application 
under Article It A however, true 
that the p who wants to go to the 


Court must so as expeditiously as pos- 
sible and the mere fact that the petitioner 
e cane vay late is ae ground of oe 
g.out the petition en it is proved to 
the satisfaction of the Court that the tri- 
bunal has failed to rightly . exercise the 
jurisdiction that vest: 
already stated the idol is a minor and his 
got to be protected. The 
stand of the respondent was that it was the 
District Temple Committee which was the 
competent authority. But the District 
Temple Committee failed in its duty to 
potent the interest of the minor and, there- 
re, the Kardar was the pro person to 
take steps for safe-guarding the interest of 
the minor for the sanction of the rehabili- 
tation grant to which he was entitled under 
sub-section (5) of the Section 27 of the 


in it and here as| ` 


1972 
y at the last stage hen the 
pee vad f eral stated = that he 


Moer thron 

Compensation Officer ru 

fudge for proceeding with 
o orders as to costs. 
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(V 59 C sl} . 
D. B. LAL, J. 
. Bhagat Ram, Appellant v. Smt. Lia- 
wati Galib, Respondent. 
Ex. Second Appeal No. 1 of 1972, 
D/- 24-4-1972. 
(A) Transfer of Property Act (1882), 


8 — Licence or lease — Test — 
that document in question 


To ascertain whether a document 
created a licence or lease, the substance of 
the document must be erred to the 
form. ‘The real test is the intention of the 
parties, If the document creates an inte- 
rest in the property it is a lease but if it 
only permits another to make use of the 
property of which the legal possession con- 
tinues with the owner it is a licence. Cir- 
cumstances may be established which nega- 
tive the intention to create a lease. 


(Para 4). 

Where the parties during the dency 

of second’ against ee Jor: evic- 
tion en into a compromise where- 


under a period of six months was granted 
to. the appellant for continuation of par 
was 


held that th mise only created a 

licence and after the expiry of the said 
iod the decree 

the said licence was revoked by efflux of 


(B) Himachal Prad 
Control Act (23 of 1971), S. 14 — Whe- 
ther a tenant could contract out of the provi- 
sions of Rent Control Act — (X-Bef:— 


FP/FP/D275/72/VsS 


Bhagat Ram v. Lilawati 


7, 8 
. o Himachal Pradesh Urban Rent 


EL P. 125 


East Punjab Urban Rent Restriction Act 
(3 of 1949), S. 18) — (X-Ref:— Contract 
Act (1872), S, 23). 

There was no bition in the Rent 
Control Act of 1971 which might restrict 
the tenant from givi up e benefit 
which he got wm Section 14 of the Act, 
In order to avoid 
vidual tenant 


vantage of ining ession of premises 
for some more peed aid such a compro- 
mise would not militate against provisions 
of statute. Where neither the Rent Res- 
triction Act of 1949 nor the Rent Control 


resist execution of decree for eviction 
rar | S. 14 of the Act of 1971. 

1971 SC 2218 and 1969-71 Pon LR (D) 28, 
Followed; AIR 1970 SC 794 and AIR 1970 
SC 838, Distinguished. 


on ‘Rent?’ — Meanin 
Word “possession” — Significance of 
on ‘rent? in Section 14 wag 


him 
under a lease which, after its determina- 
tion, was converted into a statutory lease 
for purpose of that section. But where 
under a compromise during pendency of 
an appeal against decree for eviction, the 
appellant was granted six months to con- 
tinue in possession and to 
Gey beyond six months an 


Rs, 
rent 


a possession of a tenan 

Section tee : 

on; 1965- yaj 974 an 

1986-68 Punj (S. N.) 41 p. 21 a 
ed. (Para 10) 
(D) Himachal Pradesh Urban Rent 

Control Act (23 of 1971), S. 28 (2) — 


guish 
Scope of — (X-Ref:— Civil P. C. (1908), 
S. 17) — ion of Statutes — Say- 


Disti . 


ing clause can have no repercussion on the 
interpretation of the main enactment gO ag 
to include in its scope what clearly falls 
out of its terms, : 


a 


126 H. P. [Pr. 1] 


Where, by the time the Rent Control 
‘Act of 1971 came into force, the exemp- 
tion period of the building from the provi- 
sions of the Rent Restriction Act of 1949 
was continuing and the proceedings for 
execution of the decree for eviction passed 
in a regular suit were pending, it was held 
that Section 18 of the E. P. Urban Rent 
Restriction Act which was never in ope 
ration in relation to the decrees could not 
be brought into operation by Section 28 
(2). By any stretch of imagination, it 
could not be inferred that suits under 
eneral law were protected under Section 
58 (2) and that a decree passed under a 
general law, which remained unexecuted 
would not be affected by Secon 14 of the 
Act. As the appellant | 0. D.) was only a 
trespasser paying es for use 
orma pa aoa; on a id not come into 
y. The decree was not circumscribed 
pe provisions of Section 18 of the Rent 
Restriction Act of 1949 or Section 14 of 


the Rent Control Act of 1971 and was 
executable. (Paras 11, 12) 
Cases Referred: Chronological Paras 


AIR 1971 SC 2213 = 1971 Ren CJ 

840, Lachhoomal v. Radhey Shyam 7 
‘AIR 1970 SC 794 = 1970 Ren CR 

875, Ferozi Lal Jain v. Man Mal 
AIR oro “SC 838 = (1969) "9 SCR 

S Smt. Kaushalya Devi v. 


K. L. Bansal 
(1989) 74 Poni LR D 26, 
Dass t. Has 


AIR 1968 sc. “919 — = (1968) : SCR 
ee PS Sat ce aaa Subudhi 


N 
(1966) we Punj LR (SN) 41 P. 21, 
Matu Ram v. Ram Ditta 10 
(1965) 67 Puni LR 974 = 1965 Cur 
ee a Kumar v. Bashe- 


N 
‘ATR 1963 SC 1459 = (1964) 2 SCR 
114, State of Punjab v. British 
India Corpo. Ltd. 10 


Jamna 


10 


‘ATR 1953 Orissa 74 = 18 Cut LT 
52, Khalli Rath v. Eppili Ram- g 
an , 
B. Sita Ram, P. Nee and B. B. 
Vaid, for Appellant; S M otra, for Res- 
pondent. 


eaa e 
enti ecution 

Bgainst th the pie aay were Srd A: and Apri, 19 a z 

District Ju 

objection under oe a 47, Civil P. og as 
as a result of which he is likely to be evict- 
ed from a house, which is part of a build- 
ing known as “Om Bhawan”, below Lakkar 
Bazar, Simla. The decree-holder is Smt. 
Lilawati Galib who claims to be the land- 
lady of the house, The facts in brief are, 
that Bhagat Ram was made tenant in the 
house and a lease was executed on 29th 
December, 1966. The period fixed under 
the lease was for one year which was to 
expire on 612-1967. 12-5-1967, the 
landlady gave a notice determining the ten- 


n has 


Bhagat Ram v. Lilawati (D. B. Lal 


ALR. 


the construction oF e building was com- 
pee on 27th December, 1966 and, there- 
ve under a Notification dated 18-8-1966, 
ed by the Punjab Government with re- 
teenies to Section 8 of the East Punjab 
Urban Rent Restriction Act, 1949 (herein. 
after read Rent Restriction Act of 1949), 
the said building was exempt from the 
rovisions of the said Act for a period of 
Se is nom the date of its completion. 
od of 5 years expired on 26th 
Devoe 1971. sp she brought 
a regular suit of ejectment after determin- 
ing the tenancy and this suit was decreed 
the trial Judge on 25th September, 1970. 
ere was a_controv as to the actual 
date of completion of the construction and 
it was contested that the buildin 
not be considered exempted under 
aforesaid Notification. er the 
gemar was passed by the trial Judge, 
e judgment-debtor Bhagat Ram filed Éis 
first appeal before the District Judge, but 
there too he failed and his appeal was dis- 
missed on 11-11-1970. 


Thereafter, he came in second appeal 
before the High Court on 46-1971. The 
parties entered into a compromise before 
the High Court and the said compromise 
has been quoted in extenso in the judg- 
ment of the learned Single Tides. 
admitted by the tenant that the 
tion of the building was completed on 27th 


ee 


December, 1966. However, 

vacate the premises on or before ai pe 
cember, 1971 “unconditionally”. ailing 
that, he made himself liable to pay Ro 1 


per day till y time he vacated the pre- 
mises, which payment was interpreted by 
the leamed Single J Judge, who decided that 
oP the as dian) sane for use and occupation 
aes wa By th leds T Paige that 
e learn e Judge t 

dismissed and six 


was deemed 


Act, i 
Rent Control Act of 1971’) was enforced. 
On 6th December, 1971, the decree-holder 
sought to execute the decree of the learn- 
ed Single Judge by seeking ejectment of 
the tenant. At that stage the present ob- 
ection was filed under Section 47, 
Code, wherein it was pleaded that Sec- 
tion 14 (1) of the Rent Control Act of 1971 
very much barred the execution of the 
decree, as conditions laid down in that 
section were not satisfied. It was further 
objected that the Rent Restriction Act of 
1949 also barred the execution of the døe- 
cree, 
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While the objection was argued be- 
fore the executing Court, a variety of other 
unds were also taken. It was stated 
t the Notification did not hold good for 
the Rent Control Act of 1971 and the de- 
cree-holder became deprived of its advant- 
bee on 5th November, 1971. It was stat- 
that Section 28 (2) of the Rent Control 
Act of 1971 rather brought to bear upon 
Section 13 of the Rent Restriction Act of 
1949 and that further barred the efectment 
of the tenant. It was also pleaded that a 
mew tenancy was created on 4th June, 
1971 as a result to that compromise. At 
any rate, the order of the learned Single 
P e was not executable and the deeree 
older was merely entitled to a money 
claim to be palo eka at the rate of Rs. 
10/- per day up till the period the tenant 
chose to vacate the premises. It was stated 
that the consent decree could not be in- 
terpreted against the provisions of the sta- 
tute and hence was a nullity. As I have 
stated before, these objections were not 
specifically raised in the memorandum 
under Section 47 of the Civil P. Code. 
However, these objections were admitted 
to be raised by the learned executing Court 
as well as the learned District Judge, who 
heard the first appeal against the o of 
the executing Court and, therefore, in this 
second appeal as well, I extended the con- 
cession to the judgment-debtor and 
were permitted to raise these objections. 


R a The executin pe dJanidea 
e objections against the judgment-debtor. 
Thorenhten, the Arst appeal was fled before 
the District Judge and he has also dismis- 
sed the appeal. It has been held by the 
Courts below that the decree was execut- 
able and that Section 14 (1) of the Rent 
Control Act of 1971 was not applicable. 
Similarly, it was held that Section 18 of 
the Rent Restriction Act of 1949 too was 
not applicable. The benefit of Section 28 
(2) of the Rent Control Act of 1971 was 
extended to the decree-holder and it was 
held that the proceedings, which had start- 
as a result of the regular suit and were 
pending because execution was paing 
sought of the decree, remained unaffec 
either by Section 13 of the Rent Restriction 
Act of Yodo or by Section 14 (1) of the 
Rent Control Act of 1971. Jt was further 
held that the judgment-debtor was estop- 
ped from denying the terms of the decree 
and that he was liable to be ejected. It 
was held that a new tenancy did not come 
into existence. In the result it was decid- 
ed that the decree-holder could execute the 
decree and the tenant was likely to be 
ejected. 
8. The tenant, Bhagat Ram, has 
up in the second appeal being ag- 
eved of the decision of the learned Dis- 
i . On his behalf, almost all the 
eas, which I have cared to discuss above, 
ave been pressed into service. The de- 
cree-holder-respondent has controveried al- 
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[Prs. 1-4] H. P. 127 


most all of such pleas. It could not, how- 
ever, be controverted by the parties 
the construction of the premises was com- 
pleted on 27th December, 1966, because 
t was so engere stated before the 
learned Single Judge in the High Court. 
4. It was urged in the foremost on 
behalf of the appellant that the order of 
the learned Single dee dated 4th June, 
1971, did really spell out a fresh lease in 
favour of the tenant. The argument js 
based on the contents of that compromise 
as well as on the order of the Court which 
emerged out of it. It was stated in the 
compromise that the tenant was to vacate 
e premises on or before the 5th Decem- 
ber, 1971, and that in case he failed to do 
so, he was liable to pay Rs. 10 per day 
for the period falling beyond 5th Decem- 
be, 1971, till such e as he vacated the 
premises. Since no period was fixed for 
vacation says the appellant it should be 
considered that a tenancy was created and 
unless such a tenancy was duly extinguish- 
ed, ejectment could not be effected. ` The 
learned Single Judge, while making the 
order, no doubt mentioned that he was 
dismissing the appeal and that Rs. 10 per 
day would be considered as damages ae 
use and of the house. the 
same time, the jud 
fied that he woul 
“unconditionally”, 


It is abundantly clear that the judg- 
ment-debtor agreed to vacate uncondition- 
ally, which, to my mind, means nothing but 
his assertion that he would not claim a 
fresh tenancy in his favour. Apart from 
this, he was required to pay damages for 
each day he remained in unla occu- 
pation of the house. This again indicates 
that fresh tenancy was not created. Al- 
though the judgment-debtor himself did not 
denominate Rs. 10 per day as ges, 
yet that was the mi piera non given by 
the learned Single Judge and rightly s0, 
because the amount d not be interpret- 
ed as anything else but by way of penalty 
for over-staying in the house. It is mani- 
fest the vacation of the house was under 


contemplation and that is why a specific 
period was provided in the order. Other- 
wise, there would have been a simple 


clause of enhancement of rent and no 

period would have ordinarily been prescrib- 

ed for the lease as such. Because damages 

were to be levied, the compromise was 

that the tenant would vacate on or before 
specified da 


the te, 
Above all, the decree of the Court 
below was affirmed an ie, ance was 
proved beyond doubt 


dismissed, which 
that the decree was maintained and obvi- 


The real test is the intention of the 
whether they intended to create a 
te a Vicences tie ging aig e 


an interest in the 
BE tho ‘roped, of % ae de e 






witch OAE the intention to create a 
Pae The period of six months ted 


Subudhi v. Gopinath Naik, AIR ngog SĂ 
919, In that case even the word ‘ent’ was 
vaai in the compromise still their 
Lordin did not spell out a fresh lease, 
but considered that only a licence was in- 
tended. For the reasons mentioned above, 
I have no hesitation in holding that a fresh 
was not created in the instant case. 
ae On behalf of the Cd eee. reli- 


was placed on Khalli v. Eppi 
Baaada, AIR 1953 Orissa T4 an 
case, a consent decree was obtained and 
one of the conditions of the compromise 
was that the tenant would pay rent at the 
rate of Rs. ber moih fer onp year “as 
tenant”, and that at of one a 
he would vacate the Teas without notice. 
a gaan Oe ee Ree new 
lease created and the provisions of 
the Rent Control Act were made applic- 
able. The case before me is based he 
entirely different facts. Here, the ates 
of Rs. 10 per day was not mn io be 
rent nor it was ey 
that the decree for ems E i oil not 
be ezecutable. Rather the appeal was dis- 
missed and the decree for possession was 
restored. Therefore, that case would not 
help the appellant. "Tt would also be wrong 
. to submit that the decree was e le 
only tote money oan a the rate of Rs. 10 
day. It is rather executable not only 
be ae mon om but also for ejectment 
ea 
6. is forther contended on be- 
half of the a that the consent de- 
cree could not militate against the provi 
sions of Section 18 of the Rent Restriction 
r of 1949 or Section 14 of the Rent 
Control Act of 1971. On the other hand, 
it was pleaded on behalf of the respon- 
dent that the tenant could contract out of 
the provisions of those Acts. The situa- 
o in which the appellant was placed 
need be reckoned. The poean, where- 
by the landlord claimed exemption from 
the provisions of the Act, was very much 
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exempted from 
enn Ae ae In order to 
safeguard 
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in force on 4th June, 1971. There was 
some controversy as to whether this Noti- 
fication even prevailed on 5th November, 
1971 when tho Rent Control Act of 1971 
came into operation. It is the 
contents of Notification were not con- 
trary to ay provision of the Rent Control 
Act of 1971. Under Section 8 of that Act, 
the State Government could direct, by 
Notification, that the iong of the Act 


in the Rent Restriction 
as well be issued under the Rent ‘Control 
Act of 1971. The Te no t 
provisions e two Acts an 
%5 Notification ren 0nd 
even e purpose e new name- 
, the Rent Control Act of 1971. There- 
fore, this a remained exempted from 
e Act up till 26th Decem- 
i 971, although the tenent contracted 
to vacate it even before that date, Le. on 
5th December, .1971. 


t is abundani 
December, 1971, tho tenant 
thrown of 


‘be- 
fore the Prat Sin dge of the Hi 
Court. He had aa Jane ed ee 
the building was completed on 27th De- 
cember, 1966 and thareby admitted A 


his interest and obviously in 
order to save his immediate ejectment, he 
entered into that T capone He defi- 
nitely got six months further to stay 
in the building and bolas the execution 
of the decree was postponed and in return 
ue docroo-holdar was to get damages for 


for the aod falling 
oad e oa , 1971. : aika a 


bey 
T ae a Caso or mta ere: md take, snd 


in the circumstances, the tenant 
stated to have contracted out of the pro- 
visions of the Rent Restriction Act of 


1949, which would have ultimately come 
into ion after 26th December, 1971 
when iod of 5 expired. It 
could not be stated rule ‘of public 
policy was transgressed on at a disobedi- 


law was perpetrated. In fac 

both the Acts were not applicable on ah 

pos 1971, althou i be stated 
that in the mind 


when the 5 years’ period 
Section 18 of ‘the Rent Restriction Act of 
1949 would e ve gee applicable. 
He nae of a 
obtain: e ponent execution 
hich was ,-pestgoncs his advantage and 
zow m "Totum dio ald be permitted to 
contained in 


Section T4 (a) of he Bent Control Act of 
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T: Tt fa to be understood that. 


Rent Restriction Act tE 1949, ath hi- 
bits a tenant from foregoing ie vant- 
age which he has to got by co the 
landlord to comply with io itions 


down in Sections 14 and 18 5 oF the 
respective Acts. If any individual tenant 
peers chooses to forego the advantages, and 
nats redicament and gets definite advantage 
: ou of ving up the ditt antag 
GE that provision either of the Acts. 
can very well do so and can-c 
tract out of the 
` A yery much similar situation arose in 
Lachhoomal v. Radhey Shyam, 1971 Ren 
CJ 340 = (AIR 1971 SC 2218), where a 
landlord did not elect to take the benefit of 
the exemption of nature under Sec- 
tion 1-A a the U, P. (Temporary) Control 
of Rent and Eviction Act, 1947, and enter- 
ed into a deed to that effect, their Lord- 
ships of the Supreme Court held that the 
landlord could contract out of the provi- 
sions of the statute and the argument that 
the election of the landlord has-been con- 
trary to a specific provision of the statute 
aay hence void, was not upheld. The fol- 
ovine observations of their Lordships 
would be revealing in this respect: 


= “Held that the ponetal: principle is 
: tnt every one hava io eve and to 
2 waive the eater of law or 


made solely for the benefit and 
on of the individual 
ay sane E a righ b- 
an; t or ae 
tee y pu 


pro~ 
in his _ private 
with 


Act is intonded to have a more extensive 
operation as a matter of public policy. 
Section L-A of the U. P. (Tem ae 
trol of Rent and Eviction Act, 1 does 
not employ language containing a prohi- 
bition against or impose any restriction on 
a landlord and a tenant entering into an 
aomen that they would not govern- 
ie that section.. The words “if permit- 
it would defeat the provisions of any 
aa in Section 28 of the Contract Act 
mo to the performance ef any agreement 
which 


except S 
question of ille 
pa emae of 
sarily effect of -an agreement. Section 
1-A of the U. P. (Tempo 


) Control of 
Rent and Eviction Act, 1947, was meant 
for the benefit of owners o ildings 


which were under erection or were con- 
1972 Him. Pra/9 XII G—29 


. of the Rent Control Act of 1971. 


` -Rent Control Act, 1952.. 
- stood in the following terms: 


H. P.129 


[Pra 7-8] 
structed after pee i ae E a 
- cular owner a ot wish to avail 


benefit of 1 of ion nove there was no bar 
created by it in the way of his waiving 
or giving up or abandoning the advan- 
tage of the benefit comtemplated by that 

Section. No-question of policy, much 
less public policy, was involved and such 


.@ benefit could always be waived”. 


especially in a situation where he avoids - 


- 8. In the instant case, as I have 
stated before, there is no Prohibition laid 
down in the provisions of the Act which 
might restrict the tenant from giving up 
the benefit which he gets under Sec val 

t 

y a case of an individual tenant 
who wanted to avoid the present cala- 
mity and entered into a compromise to 
‘secure advantage. In Jamna Dass v. Smt. 
Hasanu, 1969-71 Pun LR (D) 26 the learn< 
ed Judge was considering a compromise 
whereby the tenant was given. one year’s 
time for vacating the shop end it was 
stipulated that thereafter he would vacate 
it and hand over possession to the owner, 
The plea was that the compromisa 
militates against the provisions of the 
statute. It was held that cases of com~ 


- promise in proceedings for vacations of 


tenants: have to be considered on their 
own merits, as a tenant in such proceed- 
ings may be expected to know his in- 
terests and be able to safeguard them, 
and except when he has been subjected to 
fraudulent devices or when he and the 
Court have been over-reached by some 
unscrupulous landlord, a voluntary com- 
promise ordinarily deserves to be acted 
upon and upheld by the Courts. It may 
constitute ‘a lawful foundation for orders 
of yanan, If the tenant in his plead- 
ings admits landlord’s claim and does not 
contest it and enters into a compromise, 
which is mot induced by unlawful pres- 
sure or fraudulent devices. then such a 
compromise would be acceptable in law. 
I must, therefore, hold that the appellant 
in the present case contracted out of the 
provisiong of the statute. This he could 
legitimately. do and the compromise 
having been brought about with free con- 
sent and without fraud and without any 
unlawful gain to the landlord must be 
given due weight and is enforceable. The 
learned counsel for the appellant relied 
upon’ mre ol cases reported in Forozj Lal 
Jain v. Man Mal. ATR 1970 SC 794.and 
Smt, Kaushalya Devi-.v. K. L. Bansal, 
AIR 1970 SC 838. In both these cases their 


` Lordships were considering the language 


used in Section 13 of the Delhi and Ajmer 
That section 


“Notwithstanding anything to the 
contrary contained in any other law or 
any contract. no decree or order for the” 


‘recovery of possession of any premises 
shall be 


by any Court In favour 
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of the landlord against any tenant (in~ 


cluding a tenant whose tenancy is ter- - 


minated).” 


9. It was found that the Court, 
without applying its mind as to whether 
conditions laid down under. Section 13 of 
that Act were fulfilled, proceeded to re- 
cord the compromise between the parties 
and the decree in terms of the compro- 
mise was passed whereby the tenant was 
to be ejected. It was held that the very 
decree could not be passed by the Court 


` in view of the language used in S. 18 of 


that Act and the decree was held a nul~ 
lity. It is abundantly clear that the two 
eases are based on a totally different 
footing. The language of Section 14 of 
the Rent Control Act of 1971 is very 
much different and there is no prohibi- 
tion for the passing of the decree, rather 
the prohibition is for the execution of 
such decree. Moreover, on 4th June, 1971, 
when the present decree was passed 
the High Court, neither of the two Acts 
were applicable to this buil There- 
fore, the compromise decree could very 
well be passed and could not be held to 
be a nullity. For the reasons stated 
above, the tenant could contract out of 
the provisions of either of the two Acts 
as that was to his advantage. 


10. It has been then urged on 
behalf of the appellant that Section 14 
did actually apply after 26th December, 
1971, when the period of 5 years under. 
the. notification had expired. According 
to the very terms contained in S, 14 (1), 
whatever decree was passed, it was not 
executable except in accordance with the 
provisions of that section. For this, the 
reply of the respondent is that he was 
neither “landlord” nor the appellant his 
“tenant” and that in any case he was not 
tenant in possession, which necessarily 
means lawful possession. On the other 
hand, he was paying damages for use 
and occupation and could be classified as 
a trespasser. If I look up the definition 
of tenant contained in Section 2 (i) of 
the Rent Control Act of 1971. it becomes 
explicitly clear that the tenant is requir~ 
ed to pay ‘rent? to the landlord. In this 
case he is not paying rent but paying 
damages for use and occupation. There 
is no contractual relationship of landlord 
and. tenant. In fact. the tenancy was 
lawfully and a decree of 
ejectment was granted. Therefore, what~ 
ever status the appellant got was of a 
licensee up-till the 5th December, 1971 and 
thereafter of a trespasser. He was never 
made a tenant 
Naturally, the respondent was not re~ 
legated to the status of a lendlord. The 
appellant could not be considered tenant 
in possession of a building within the 
meaning of Section 14. The word “pos 
session” naturally signifies lawful poss 
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and he did not pay rent. - 
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session. The possession .of a trespasserj 


could not be a possession of a tenant sej. 
as to attract Section 14 (1). 


In State of Punjab v. British India“ 
Corporation Ltd., AIR 1963 SC 1459, af - 
page 1463, para 15, their Lordships con 
sidered the meaning of “rent” and held 
that the said expression sometimes is used . 
in a wider sense meaning thereby any 
payment made for the use of the d or 

building including payment made by a- 
creas and sometimes used in narrow ~“ 
sense when it means payment made by 
tenant to landlord for property demised 
to him. In my opinion, the expression 
trent’ has been used in Section 14 in a 
marrow sense and it would only mean|’ 
payment made by a tenant to landlord 
for the use of the building which has 
been demised in his favour under a lease 
which, after determination of such ten- 
ancy, is converted into a statutory lease 
for the purpose of that sectlon. The 
learned counsel for the appellant referred 
to Rajinder Kumar v. Basheshar Nath, 
1965-67 Pun LR 974 for the proposition 
that a tenant continuing in possession. 
after the termination of his tenancy re- 

a tenant for the purpose of Renf 
Restriction Act of 1949 and can be ejects 
ed only in accordance with its S. 13. 


Similarly, the learned counsel refer 
red to Matu Ram v. Ram Ditta, (1966) 68 
Pun LR (SN) 41, p. 21, which was a case 
where a tenent continued in possession, 
after the expiry of the period fixed unden 
notification of Section 3 of the Rent Res- 
triction Act of 1949 and was held to be 
a statutory tenant so that he could only 
be evicted after following the conditions 

id down under Section 13 of that Act. 
No one disputes the validity of these pro~ 
nouncements, but in these two cases pos+ 
session continued with the tenant as such 
and he was not converted into a tres- 
passer as a result of any compromise 
arrived at between the parties. The pre» 
spent case is not falling in that category. 
Here, the compromise was brought into 
existence. The tenant was likely to be 
ejected and he contracted out of the pros 
visions of the statute. He chose to re+ 
main in possession and his possession was 
that of a trespasser after a certain date, 
Therefore, the facts of the present casa 
are different and no advantage can be 
given to the appellant of these two cases. 


1L In the last it has been cons 
fended both by the appellant as well. as 
the respondent, of course on different 
footings, that Section 28 (2) of the Ren# 
Control Act of 1971 would come to their 
aid, in the case of the appellant by 
giving him the benefit of Section 13 of 
the Rent Restriction Act of 1949 and in 
the case of the respondent by giving him 
the benefit of the decree that has been 
passed under the general law of the land, 







both the arguments are 
futile being devoid of any merit. Sec- 
ition 28 (2) is a saving clause which is 
‘always indicated to exempt something 


‘ltion; but where the main enactment is 
clear, a saving clause can have no rex 
‘Ipercussion on the interpretation of the 
enactment so as to include in its 


November, 1971, when the new Act came 
Ento force, the exemption period was con~ 
tinuing. On 6th December, 1971. the ex- 
ecution application wag filed and although 
fit could be held to be a continuation of 
the proceeding under the suit, such pend- 
ing proceeding could not be continued in 
accordance with the provisions of the old 
Act for the simple reason that these pro- 
ceedings never emerged out of any single 

vision of that Act. The effect of the 
notification was that none of the provi- 
sions of the Rent Restriction Act of 1949 
were applicable to this building. 


Ș Therefore the proceeding was never 
fnitiated under any provision of that Act 
hence there was no question of their 

i ed within those provisions, 


28 (2) of the Rent Control Act of 
What has been excluded from the 










Ct “of 1949 never came into operation. 
relation to this decree. It cannot be 


epted when he concluded by the help of 
decree passed 


said Act” is amenable to a clear inter- 
pretation, meaning thereby that the pro- 
visions of the Rent Restriction Act of 
1949 were alone applicable and not the 
provisions of any other Act including any 
eneral law relating to tenancies. 


12. In this connection. the learned 
rounsel referred to the terms ‘suit’ and 
“Court? used in Sec, 28 (2) and said that 
the proceeding before the Rent Controller 
was neither a suit nor the Rent Con- 

Her could be considered a Court. There 
are certain provisions in that statute 
which confer powers of a Civil Court 
upon the Rent Controller, although for 
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limited purpose. That would explain why 
the word ‘Court’ was used in the provi- 
sion. The word ‘suit’ cannot be stated 
to have been utilised in any artistic sense. 
it may have been a case of inelegant 
drafting. The word ‘sult’ used in the 
provision should be considered in a gene- 
vic sense so as to include every type of 
proceeding that may be found pending 
before the Rent Controller. At any rate, 
by any stretch of imagination, it cannot 
be inferred that suits under general law 
were also protected under Section 28 (2) 
and that a decree passed under a general 
law, which has remained wmexecuted, 
would not be affected by the provisions 
of Section 14 of the Act. In the instant 
case, however. the conditions are different, 
and the appellant neither remained a 
tenant nor the respondent the landlord. 
He was not paying rent and was only a 
trespasser’ paying damages for use and 
occupation. It is for this reason that 
Section 14 does not come into play and 
no help can be taken from Section 28 (2) 
by either party in furtherance of his case. 


13. I must, therefore. hold that 
fhe decree passed by the High Court in 
second appeal was executable decree. It 
fis not circumscribed by the provisions of 
Section 13 of the Rent Restriction Act 
of 1949 or Section 14 of the Rent Control 
Act of 1971. It is a decree passed against 
a trespasser and is executable as such 
The appellant can be ejected as a result 
of execution of such decree. 

14. In the result the appeal fails 
and is dismissed with costs to the res- 


pondent. 
$ Appeal dismissed, 
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toral Officer and others, Respondents. 
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Index Note:— {A) H. P. Election De- 
partment Subordinate Class II Services 
(Recruitment, Promotion and Certain Con- 
ditions of Service) Rules, 1966, R. 8 — 
Scope and Applicability — Rule applies 
only to persons appointed against perman- 
ent vacancies does not apply to a 
temporary servant —— Automatic con- 
firmation at the expiry of specified period 
is possible only im case of persons ap- 
pointed : permanent vacancies. AIR 
1972 SC 873, Rel. on. (Para 6) 


Index Note:— (B) Constitution of 
India, Art. 311 (2) — . Applicability — 
Even persons in temporary service when 
reverted or removed are entitled to pro- 
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tection of the Article — But form of 
order not conclusive of its true nature. 


Brief Note:— (B) The form of order 
of removal or reversion is not conclusive 
of its true nature as it might merely be 
a cloak or camouflage for.an order found- 
ed on misconduct. It may be that an 
order’ which is innocuous on the face and 
does not contain any imputation of mis- 
conduct is a circumstance or a piece of 
evidence for finding whether ft was made 
by way of punishment or administrative 
routine, But’ the entirety of cir 
cumstances preceding or attendant on the 
impugned order must be examined and 
the -overriding test will always be whe- 
me the misconduct is mere motive or 

is the very foundation of the order, 


Tt is difficult to conceive of a 
where neither any report is called o 
nor any enquiry is held upon allegations 
imputed against, but still a decision is 
taken on departmental level to revert a 
temporary Government servant. 


It is obvious from evidence in the 
case that the order of reversion was not 
made by way of punishment. The allega- 
tions regarding misconduct were only the 
motive for considering the suitability of 
the petitioner to retain him against a 
permanent. post. These allegations of 
misconduct were not the foundation of 
the order of reversion. The circumstances 
preceding or attendant on the order are 
indicative of one inference alone that 
work and conduct of the petitioner was 
fudged with the idea of retaining him in 
the department or reverting him to his 
parent department. It was never the in- 
‘tention. to. award him a punishment. 
ee ‘B11 (2) was thus never attracted 

enquiry was to be held. AIR 
1971 ‘SC Sol & 1971 Ser LR 71 (SC) & 
AIR 1963 SC 531, Followed, . (Para 8) 

Index Note: (C) Constitution of 
India, Arts. 14, 16 — Reversion of tem- 
porary servant ~— Reduction in rank þe- 
cause of unsatisfactory work and conduct 
— In the circumstances, merely because 
the petitioner ‘was senior, and his juniors 


attract 
might be based on different footings and 
no question of tion or equal op- 
portunity did arise, (Para 9) 


Cases Referred: © Chronological Paras 
AIR 1972 SC 873 = 1972 Serv LR 
320 = 1972 Lab IC 433, Kedar 
Nath Bahl v. State of Punjab a i} 
‘ATR 1971 SC 1011 = 1970 Serv LR 


863, State of v. Shiva 
Bhikshuk Mishra 
1971 Serv LR 71 (SC), Appar 


Apar Singh v. State of Punjab 

AIR 1963 SC 53] = (1963) 3 SCR 
716, Madan pal v. State of 
Punjab 


[Prs. 1-4] ee B. Lal St ° 


ALK) 


Malhotra, for Petitioner; B. Sita -< 


ie “Advocate General, for Respandents. 
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ORDER:— The petitioner Kalam Dass} 
was employed in the office of the Direc«° 


tor of Welfare Department in 


4 


the year: 


1958. Thereafter he was promoted and! 
appointed as Teacher in the Tibetian Re: 


fugees Camp Kasumpti. While the peti- ` 
tioner was working as teacher in thal- 


i 


camp he applied for the post of Elecy: 
tion Kanungo. He was selected and was: 


given a letter of 
31st July 1965. He was appointed as a 


appointment, dated ` 


temporary hand and his services were . 
likely to be terminated after giving one. 


month's notice without assigning any rea- 


son. It was, however, mentioned. that he ’ 


‘would be considered against a permanent 


post whenever such post was available, ! 


aa 


subject to his satisfactory work and con= 


duct. The petitioner continued to- serve 
as Election Kanungo up-till 10th Decem 
ber. 1971. when the impugned order was 
passed reverting him to the Welfare De~ 
partment, as his services were no longen 
required by the Election Department, 

2. 
under Rule 8 of the Himachal Pradesh 
Election Department Subordinate Class 
II Services (Recruitment, Promotion and 


The petitioner contends that ` 


Certain Conditions of Service) Rules, - 


1966. three years was the maximum pro- 
bationary period and since this period 
expired on 31st July. 1968, he should be 
deemed confirmed with effect from that 
date. As he was reverted from a subs 
stantive post, the order of reversion, ac~ 
cording to him. amounted to punishment 
under Art. 311 (2) of the Constitution. 


3. The petitioner further contend- 
ed that one Jagdev Singh (respondent 
No. 3) made a complaint against him and 
as a result to that complaint his work 
and conduct was not found satisfactory 
and he was reverted. As such the order 
of reversion was made without. enquiry 
or show-cause notice, as required under 
Art. 311 (2). Such an order of reversion 
amounted to punishment and should be 


‘quashed. According to the petitioner the 


order of reversion was thus illegal 
without jurisdiction and should be set 
aside. He has further demonstrated thaf 
certain officials junior to him in rank are 
Tetained in service. As such Arts. 14 and 
16 are attracted and the petitioner could 
not be rev 

The: petitioner has, therefore, sougb® 
that the impugned order reverting him 
should be quashed and that he should be 
declared permanent Election Kanungo. 


4, The respondents contend the 
petition on the allegations. that the peti- 
tioner was purely a terhporary hand and 
was never appointed against a permanent 
post. As such according to them, Rule 8 
did not apply to him. He never started 
his probationary period and so he could 


x 
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mot be deemed automatically confirmed 
after the expiry of three years, as claim- 
‘ed by him. It is further pleaded by the 
respondents, that whatever complaint of 
misconduct was made against the peti- 
tioner, that amounted to a motive to 
consider the work and conduct of the 
petitioner unsatisfactory and so he was 
mot considered fit to be posted- against 


the permanent vacancy- for which option. 


was given to him in the appointment 
letter. Whatever misconduct was alleg- 
ed against the petitioner was never the 


foundation for the order of reversion. In 


this manner Art. 311 (2) was not attract~ 
ed and no enquiry was called for. It 
was alleged that Arts. 14 and 16 were 
also not attracted and the petitioner was 
HehHy reverted to his permanent depart- 
ment. 


5 Before adverting to the con- 
tentions submitted by the respective par~ 
ties, it would be appropriate to set out 
the relevant rule as well as pertinenê 
Jetters and orders for sake of elucidation. 
Rule 8 relied upon by the petitioner exists 
in the following terms:— 

“Rule 8:— Probation end confirma- 
tion of Members of the Service. 

(i) Members of the service who are 
appointed against permanent vacancies 
shall, on appointment to any post in the 
service, remain on probation for a period 
of two years in the case of direct-recruit- 
ment and on trial for a period of one 
year in case of promotion; .........c060 , 

Provided always that the total period 

of probation including extensions, 
mot exceed three years”. 
It would be noticed that the appointment 
is to be made “against permanent vacan- 
ciess” and it would be a question of fact 
as to whether the appointment of the 
petitioner was, at all, made against a 
permanent vacancy. 

The appointment letter issued to the 
petitioner contained as follows:— 

“Reference interview held on 30th 
June, 1965, in the office of the Deputy 


Commissioner, Mahasu, for the post cited 


as subject. 

2. Shri. Kalam Dass, teacher Tibetian 
Refugee Camp (Welfare Department) 
Kasumpti is hereby offered a post of Elec- 
tion Kanungo on the following terms 
conditions:— 

(i) Pay in the scale of Rs 60~-4-80/ 
6-120 175 plus Rs. 10/- p.m. ag special 
pay and other allowances admissible 
from time to time. “ 

(ii) His appointment shall be tem- 
porary and his confirmation against a 
permanent post when available will be 
_ subject to his work and conduct being 

satisfactory. 

(iii) His services can be terminated 
at any time after giving one month’s 
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notice without assigning any reason there 
‘of If he may desire to leave the service, 
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he shall also give one month’s notice to 
the competent authority before quitting 
the service”. 


The order of reversion existed in tha 
following: form:— 


' “OFFICE ORDER, 


Shri Kalam Dass presently working 
as temporary Election Kanungo of Mahasu 
District is- hereby reverted to his parent 
department viz Welfare Department as 

services are no longer required by, 
this department. 


Shri Kalam Dass shall stand reverts 
ed after the expiry of one month’s period 
Ton the date of receipt of this order by 


E Sd/- L. Tochhawng, 
Chief Electoral Officer, 
Himachal Pradesh Govi 
“0th December, 1971,” 


6. The Sete tee of the petitioner 
has been, that he became automatically, 
confirmed after the expiry of three years 
from 31st July, 1965 when he took over 
his Election Kanungo’s post. It is more 
than clear from the letter of appointment 
that he was appointed against a tem- 
porary post and his appointment against ` 
@ permanent post was to be considered 
only when such a post was available and 
after his work and conduct was found 
satisfactory. It is admitted that no order 
has been passed by the Government con+ 
sidering him for appointment against a 
permanent post or ascertaining his work 
and conduct as satisfactory or otherwise 
for such appointment. Unless an order, 
is passed by the Government appointing 
him against a permanent post and there 
after considering his suitability for such 
post, he cannot be deemed to be appoint- 
ed against a permanent post. The con- 
tention of the petitioner is that he was 
shown in the seniority list as officiating 
Election Kanungo and that he was draw- 





hands, This office practice alone coul 
not give him the appointment against a 


was to be considered subsequently against 
a permanent post whenever such post 
was available and that too was subfect 
to his work and conduct being found 
satisfactory. A permanent post might ba 
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available subsequently, but no order was 
made appointing him against such post. 
At no time the Government made an 
order that he would be considered against 
@ permanent post and for that purpose his 
work and conduct was being considered. 
Tt is, therefore, evident that the petitioner 
as never appointed against a permanent 

t and that being so Rule 8 which ‘came 

to apply in 1966 wag not relevant to his 
case. When he did not start any pro- 
ationary period, no question arises for 

termination of such period and automa- 
tic confirmation after such termination. 
fn a recent decision of the Supreme Court 
Kedar Nath Behl v. State of. Punjab, 
1972 Serv LR 320 = (AIR 1972 SC 
873), the question regarding automatic 
confirmation was considered. It was held 
that unless the terms of appointment 
clearly indicate that confirmation would 
automatically follow at the end of the 
specified period, or there is a specific ser- 
vice rule to that effect, the expiration 
of the probationary period does not 
necessarily lead to confirmation. In the 
present case, neither the terms of the 
appointment indicate that confirmation 
would follow automatically at the end 
of the probationary period nor any 
specific service rule to that effect is 
vailable. Therefore, the petitioner has 
‘oma no case for automatic confirma- 


7. It is well settled that the tem- 
porary Government servants are also en- 
titled to the protection of Art, 311 (2) 
in the same manner as the permanent 
Government servants, if the Government 
takes action against them by meeting out 
one of the punishments, i.e. dismissal, 
removal or reduction in rank. It is urged 
by the learned counsel that misconduct 
alleged against the petitioner was 
foundation of the order of reversion and, 
therefore, Art, 311 (2) was attracted. At 
the instance of the petitioner the office 
records were summoned. A perusal in- 
dicates that on 2nd August, 1971, a re- 
port was made by Jagdev Singh Election 
Naib-Tehsildar that the work and con- 
duct of the petitioner was unsatisfactory- 
He narrated several incidents from which 
he concluded that the petitioner was 

g office orders and was inefficient 
or unfit to hold the post of Election 
Kanungo. The Tehsildar Election agreed 
with that report and similarly the Deputy 
Commissioner gave hig concurrence. He 
reproduced the report of the Naib—Tshsil- 
dar in his letter, dated 18th August, 1971 
which he sent to the Chief Electoral Offi- 
cer (respondent No. 1). On the basis of 
that letter some noting was made on 

files of the Office of the Chief Elec- 
toral Officer. The allegations made in 
the letter were reproduced in such noting 
and the officer who made the noting even 
formed an opinion calling the petitioner 
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‘or administrative routine. 
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as an “unwilling, mischievous and dis~ 
honest person”. With these remarks the 
note was submitted to the higher autho- 
rities and the Chief Electoral Officer pas- 
sed the impugned order, dated 10th 
December, 1971. reverting the petitioner 
to his parent department. In this order 
of reversion, of course, no stigma was 
made on the petitioner. It was simply 
stated that his services were no longer 
required and that he was reverted to his 
parent department, 


8. The form of order is not con- 
clusive of jts true nature as it might 
merely be a cloak or camouflage for an 
order founded on. misconduct. It may 

e that an order which is innocuous on 
the face and does not contain any im- 
putation of misconduct is a circumstance 
or a piece of evidence for finding whe- 
ther it was made by way of punishment 
But the en- 
tirety of circumstances preceding or at- 
tendant on the impugned order must be 
examined and the overriding test will 
always be whether the misconduct is 
mere motive or is the very foundation of 
the order (See State of Bihar v. Shiva 

Bhikshuk Mishre, 1970 Serv LR 863 = 
(AIR 1971 SC 1011). The same view was 
approved by the Supreme Court in Appar 
Apar Singh v. State of Punjab, (1971 
Serv LR 71 (SC)). In Madan Maen V, 
State of Punjab, (AIR 1963 SC 531), a 
similar question arose regarding a tem- 
porary Government servant It was obs 
served:— 


“Where the employment of a 
porary Government servant, even “though 
Hable to be terminated by notice of one 
month without assigning any reason, is 
not so terminated. but instead the superior 
officer chooses to hold. an enquiry into 
his alleged misconduct, the termination 
of service is by way of punishment, be« 
cause it puts a stigma on his competence 
and thus affects his future career. In 
such a case he is entitled to the Bee 
tion of Art. 311 (2) of the Constitution’ 


This being the legal position I have 
to ascertain if the allegations of miscon- 
duct were only the motive for making 
the order of reversion or these were the- 
very foundation of that order. It is evi- 
dent that no enquiry was conducted in’ 
this case. In order to find out the suita- 
bility of a temporary hand some reports 
are always obtained from superior offi- 
cers. While making reports the superior 
officer make enquiries not of any elabo- 
tate type but of a istrative routine. 
Even some witnesses are examined so 
that the facts narrated in any complaint 
are ascertained to be true or false. The 
superior officer naturally makes his own 
estimation of the work and conduct al- 
though he does not hold any enquiry 
worth the name because the intention is 
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all along absent for taking any punitive 
action against the Government servant. 
It is difficult to conceive of a case where 
meither any report is called for nor any 
enquiry is held upon allegations imputed 
against, but still a decision is taken on 
departmental level to revert a temporary 
Government servant. In my. opinion, the 
matter went only thus for in the present 
ease. Jagdey Singh was the immediate 
officer of the petitioner. He gave an 
estimate regarding the work and conduct 
of the petitioner and he submitted his 
report to his next superior officer. That 
report was the foundation of the sub- 
sequent letter which the Deputy Com- 
missioner wrote to the respondent No. 1 
and also of the subsequent noting made 
on the Secretariat file The report can- 
not be stated to have been improved in 


any manner even though the official of, 


the Secretariat noted down by way of 


his opinion that the petitioner wes “un- 


willing, mischievous or dishonest”. These 
were inferences drawn on the basis of 
the report at the source and no improve- 
ment upon that report could be stated to 
have been made by that official of the 
Secretariat. It is apparent that the peti- 
tioner was not called upon to explain and 
nothing went out of the office to cast 
aspersion upon him or to put stigma 
upon his career. The entire thing was 
done in a legitimate manner so that the 
officer could make a decision as to the 
suitability of the petitioner for being re~ 
tained in the post. His work and con~ 
duct was found unsatisfactory and he was 
reverted. It is thus obvious to me that 
the order of reversion was not made by 
way of punishment. The allegations re- 
garding misconduct were only the motive 
for considering the suitability of the peti- 
tioner to retain him against a permanent 
post. These allegationg of misconduct 
were not the foundation of the order of 
reversion. The circumstances preceding 
or attendant on the order are indicative 
of one inference alone that the work and 
conduct of the petitioner was judged with 
the idea of retaining him in the depart- 
ment or reverting him to his parent 
department. It was never the intention 
to award him a punishment. Article 311 
(2) was thus never attracted and no en- 
quiry was to be held. 


9. Yet another plea was put for- 
‘ward by the petitioner to the effect that 
hig juniors were retained in the depart- 
ment and so Art. 14 was attracted. When 
the work and conduct of the petitioner 
was found unsatisfactory and he could 
not be considered fit for a permanent 
post. he was reverted to the parent de- 
partment. The cases of hig juniors might 
be based on different footings. Merely 

cause the petitioner was senior to them 
he could not be retained in service, when 
work and conduct was found unsatis< 
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factory. Art. 14 will have no applica- 
tion in these circumstances. Similarly 
Art, 16 is also not attracted. No stigma 
is cast upon the petitioner and his futur 
service career is not affected in any 
manner, 


10. _ I must, therefore. hold tha® 
the petitioner was only a temporary Goy- 
ernment servant. His work and conducf 
was not found satisfactory. -According to 
his terms of employment, þe could only 
be considered against a permanent pos? 
if his work and conduct was found satis- 
factory. As such he was not considered 
fit for absorption against a permanent 
Post and he was reverted to his parent 
department. The order was not made by 
way of punishment and Art. 311 (2) of 
the Constitution is not attracted. In the 
result the petition ig without any force 
and is hereby dismissed with coste. 


Counsel’s fee is assessed af 
Petition dismissed. 


11. 
Rs. 100/-. 
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(V 59- C 33) 
‘3; . R S. PATHAK, C. J, 
Shyam Singh, Appellant v. Hira 
Singh and others, Respondents, 
Second Appeal No. 73 of 1969, DI- 
20-6-1972, 
Index Note:— (A) Evidence Act (1872), 
S. 40 — Previous judgment inter partes 
— Admissibility of — Judgment rele- 
vant as it was for the purpose of prov- 
ing the factum of previous suit and the 
circumstances in which it was decided, 
was admissible in evidence. AIR 1945 
Lab 23 (FB), Dist. (Para 5) 
Index Note:— (B) Civil Procedure 
Code (1908), Order 6, R. 17 — Amend- 
ment seeking to add a new relief — Ap- 
plication for filed long after remand by 
consent to lower appellate Court — Ap- 
plication held rightly rejected. (Para 3) 
Cases Referred: Chronological Paras 
ATR 1945 Lah 23 = 46 Cri LJ 407 
(FB), B. N. Kashyap v, Emperor 5 
S. Malhotra, for Appellant; Kailash 
Chand, for Respondents. 4 
JUDGMENT :— This Ís a defendants’ 
appeal arising out of a suit for posses 
sion. by redemption, 


2. Sohanu filed a suit alleging 
that he executed mortgage with posses- 
sion in 1943 in favour of Hiru for Rupees 
300/- and thereafter executed another 
mortgage in 1944 in favour of the same 
mortgagee for Rs. 800/-, that the amount 

been realised by the mortgagee from 
the land and that therefore he was ens 


HP/IP/E659/72/AGT 


136 H. P. [Pra 2-4] 


titled to redeem the properties. The 
suit was contested by. the defendant, 
Shyam Singh, on the ground that he was 
a tenant in possession from Hiru and 
was not liable to be ejected. The trial 
court held that the mortgages had not 


. been proved, that Shyam “Singh was not 


a tenant of the plaintiff but a mere 
trespasser, and it decreed the suit on the 
basis of plaintiffs title. Shyam 


the ` 
Singh appealed to the learned District- 


Judge, and the appeal was allowed and 
the case remanded to the trial court on 
the finding that the suit had not been 
brought on the basis of title. that in 
fect the land had been mortgaged and 
that. therefore, the related issues which 
had not been decided by the trial court 
should now be decided. Shyam Singh ep~ 
pealed to the learned Judicial Commis< 


sioner against the remand order. and on. 


May 31, 1965, the learned Judicial Com- 
missioner allowed 
of a compromise _between the’ parties 
under which the remand order wag set 


. aside and the lower appellate court was. 


directed to dispose of the appeal afresh 
both on the basis of title and on the basis 
of the claim 
During the pendency of the appeal be- 
' fore the learned District Judge, the plain- 
tiff died in 1966 and his legal representa- 
tives were brought on the record on 
January 21, 1969. Then, on May 16,. aa 
Shyam Singh applied for permission to 
amend his written statement by includ- 
ing the plea that he was a tenant under 
the mortgagee, who had let out the land 
as an act of prudent management, and 
that therefore his tenancy was binding 


on the plaintiff. On August 16, 1969, the 


learned District Judge rejected the am~ 
endment application and simultaneously 
dismissed the appeal on its merits find- 
ine that as the mortgagee had derived 
benefit from the land to the extent of 
Rs. 13,078.93 the plaintiff was entitled to 
@ decree for possession by redemption. 
Shyam Singh now appeals ta this Court, 


3. Learned counsel for the appel- 
fant contends that the lower appellate 


court erred in rejecting the amendment 


application. The contention cannot be 
ecepted. The lower appellate court re- 







that application was 


moved on any date between May 381, 
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the appeal on the basis- 


to redeem the mortgages. - 


fused permission to amend on the ground. 


A.LE ! 
1965 and August 31, 1966 when the plain- 
tiff Sohanu died. No such attempt was 
made, and it appears thet it was only 
after the. substitution of the legal repre- 
sentatives of the deceased plaintiff on 
January 21, 1969 that the amendment was 
sought by the appellant. It is worthy 
of notice that even after the substitution 
of the legal representatives the amende 
ment application was not moved for 
about four months. It is difficult to hold 
that the decision of the lower appellate 
court to refuse amendment is erroneous. 


4. Learned counsel for the aps 
pellant then urges that the lower ee 
late court has assumed that the 
court had found. that the mortgagee per 
derived a benefit of Rs. 13,078.93 from 
the land when in fact the trial court 
never gave thet . -Now it ap- 
pears from the judgment of the trial 
court that when it came to consider how 
much benefit the mortgagee had derived 
from the mortgaged land, it referred to 
the Naqsha Normal prepared by the 
Kanungo which had been produced at the’ 
instance of the plaintiff. The document 
is Ex, P. W. G/A. ‘According to thaf 
statement, the mortgagee had epi £ 
benefit of Rs. 13,078.93 from the lan 
When the trial court decree was set ene 
by the lower appellate court and the 
case remanded, it appears that in the 
proceedings consequent upon remand the 
trial court proceeded to record evidence 
relating to the issue as to the amount of . 
benefit derived by the mortgagee But, 
thereafter, as a result of the compromise 
between’ the parties before the learned’ 
Judicial Commissioner, the remand order 
was set aside and the consequential proa 
ceedings taken by the trial court wera 
also nullified. The parties appear to 
have agreed that the appeal should be 
disposed of by the learned District Judge 
on the basis of the material already on 
the record. In the judgment under 

appeal, the learned District Judge has no 
doubt “observed that the trial court had 
found that the mortgagee had derived a 
benefit of Rs. 13.078.93 from the usufruct 
of the land. But when making that ob« 
servation the learned District Judge had 
in mind the Naqsha Normal] referred to 
by the trial Court, and inasmuch as he 
affirmed the trial court decree he must be 
taken. to have accepted the evidence fur- 
nished by that document and to have 
approved of the comment of the trial 
court that “arrording to this statemenf 
the defendant No. 1 -has derived benefit 
from the land to the extent of Rupees 
13,078.93". It has not been shown that 
the Naasha. Normal does not contain that 
statement. It is pointed out on behalf 
of the appellants that in the proceedings 
taken by the trial court consequent upon 
remand, the appellant produced witnes- 
ses in order to disprove that ibe morte 
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Rage amount had been realised from the 
usufruct of the property. and as those 
proceedings were nullified by reason of 


the order dated May 31. 1965 of the | 


learned Judicial Commissioner. the ap- 
- pellant has had no opportunity to show 
that the mortgage amount had not been 
realised, It seems to me that that. con- 
tention is not open to the appellant be- 
cause of the compromise, to which he 
was party. before the learned Judicial 
Commissioner, whereby it was. agreed 
that the remand order should be quashed 
and the appeal disposed of by the learn- 
ed District Judge afresh. apparently on 
the basis of the material already on the 
record. There was no direction that the 
parties should be allowed to adduce fur- 
. iber evidence, ` 


the e EE ER T am un: 


In 
eble to hold. that the lower T. eopelate 
court erred in decreeing the ‘suit. 

.5e One other contention on behalt 
of the appellant may 
It is pointed out that the learned District 
Judge has relied upon the judgment in 


the pre-emption suit filed by the plaintiff - 


against Shamsher Singh in coming to the 


finding that the land in dispute hed been | 


mortgaged. It is urged that. the judgment 
fis inadmissible 
relied upon as a fact. My attention is 
drawn to B. N. Kashyap v. Emperor, 
AIR 1945 Leh 23. In my opinion, the 
law leid down in that case is not at- 
tracted to the facts before me. In that 
pase what was held was that a judg- 
ment on certain facts merely constitut~ 
ed the opinion of the Judge in respect 
of those facts. In the present case. T 
am concerned with the existence of the 
fudgment as a fact and the circumstances 
in which it was delivered. To my mind, 
the judgment is a document for the pur- 
pose of showing that a guit for pre-emp- 
tlon had been filed by Hiru, and that 


the suit terminated in a decree for pre- - 


emption, as q result ef which he stood in 
need of Rs. 1,100/- for satisfying the de- 


cree. 
6. The appeal falls and is dismis- 


with costs 
a gi Appeal dismissed. 
‘AIR 1972 HIMACHAL PRADESH 137 
(V 59 C 34). 
R. S. PATHAK. C. J. AND CHET RAM 
THAKUR. J. i 
Roshan Lal Kuthiala, ‘Appellant Vv 
Radha Krishna Kuthelia and others Res- 
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Index Note:— (A) Arbitration Aet 


(1940), S. 39 (1). (vi) — Arbitrator filing 
-suo motu in court — Filing- not 
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be noticed. © 


inasmuch as it cannot be F 


ceedings. On December 20. 1970, 


H. P. 137 


in accordance. with Sec. 14 (2) — Judge 
to recognise it and consigning 


_ refusing 
it to record — Order not appealable under 


S. 39 (1). (vi). -(X-Ref :— Ss. 14 (2) and 


I 
Brief Note:— Where the Arbitrator 
had filed the award in Court without the 
request of either party in that behalf and 
‘without any direction from the Court and 
the Judge took the view that the filing 
of the award was not in accordance with 
Section 14 (2) of the Arbitration Act 
and therefore could not be recognised or 
taken notice aa by the Court and no pro~ 
ceeding could be taken on it under S. 17 
end directed the award and the connected 
papers to be consigned to the record. 
Held that the order of the Judge 
cannot be construed as an order ‘setting 
aside the award and the appeal against 
it is not maintainable under Section 39 
{1} (viy of the Act. ` - 


The effect of the Judgment and order 
of the Judge is not to render ‘the award 
ineffective or to deprive any party of 
the benefit of the award or to set it 
aside. The effect is merely to treat that 
no award has yet been filed in court, so 
that a ‘fresh ead of award could be 
received in in accordance with 
Section 14 a “AIR 1967 Pat 407 (HB) 
and AIR 1959 All 777 and 1972 Him LR 


‘42, Distinguished _ (Paras 6, 9). 
Cases Referred: Chronological Paras 
1972 Him LR 42, Gopal Singh v. 


Union of India 
AIR 1967 Pat 407 = 1967. BLJR 788 
(FB), Makeshwar Misra v, Lalite-+ 
-ghwar Prasad Singh q 
AWR. 1959 All 777 = TLR (1959) 2 
All 328, Syed Hasan Ali Khan v, 
Askari ‘Begam sy 

Chhabil Dass, for eae 
Sita Ram, R. N. Malhotra and D. P i 
for Respondents. 

E. S.. PATHAK, C. J.:— This ig an 
appeal purporting to be under Section 39 
of the Arbitration Act read with Cl. 10 
of the Letters Patent and also S, 10 of 
the Delhi High Court Act. 

2. In 1960. the appellant and the 
respondents Nos. 1 to 6 entered into an 
agreement with the Himachal. Pradesh 
Government to take on lease certain for- 
ests. The agreement provided for arbi- 
tration in the event of a dispute or dif- 
ference between the parties. A. dispute 
did arise, and it was referred to an Arbi-« 
trator, Shri H. S. Pathania. Both tthe 
parties appeared before the Arbitrator 
and participated in the arbitration Pr 

e 
Arbitrator made an award in favour of 
the lessees. It seems that on December 
22, 1970 the Arbitrator personally ap- 


“peared before the High Court and filed 


his award. On the same date. copies of 
the award were given to the lessees aa — 
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who was representing the interests of the, 
Himachal Pradesh Government. 


3. On January 8, 1971, the lessees 
filed an application praying that the 
award be made a rule of the court, and 
that the decree should include interest 
at the rate of 6% per annum. On Feb- 
ruary 24, 1971, the lessors filed objec- 
tions, apparently under Ss. 30 and 38 of 
the Arbitration Act, against the award 
alleging that the Arbitrator was guilty 
of misconduct, that the award was patent- 
ly erroneous in law and that it had been 
improperly procured by the lessees, It 
was prayed that the award be set aside. 


4. The case came on before D. B, 
Lal, J., and he held that as the Arbitra- 
tor had filed the award in Court with- 
out the request of either party in that 
behalf and without any direction from 
the Court, the filing of the award was 
mot in accordance with Section 14 (2) of 
the Arbitration Act and, therefore, could 
mot be recognised or taken notice of by 
the Court and no proceeding could be 
taken on it under Section 17 of the Act. 
It was also urged before him by the 
lessors that as the application under Sec- 
tion 14 of the Act has been filed on 


January 8, 1971 it was barred by time by- 


reason of Article 119 (a) of the Limita- 
tion Act. The learned Judge repelled the 
contention holding that having regard to 
_ the prayer set out in it the application 
must be treated as one under Sec. 17 
and not one under S, 14. It was only 
if the petition was treated as one under 
Section 14 that it could be considered to 
be barred by time. Proceeding on the 
view that the filing of the award was 
not in accordance with S. 14 (2), he de- 
clined to recognise that it was filed in 
court and therefore he did not consider 
it necessary to enter into the objections 
preferred by the lessors under Ss. 30 and 
33, and to decide whether judgment 
should be pronounced and a decree made 
under Section 17 in terms of the award. 
Accordingly, he dismissed the application 
dated January 8, 1971 and directed that 
the award and the connected papers be 
consigned to the record, The present ap- 
peal is directed against that order. 


5. At the outset. learned counsel 
for the State of Himachal Pradesh and 
the Union Government has raised a pre- 
liminary objection. He contends that the 
appeal is not maintainable Upon a 
careful reading of the judgment and 
order of the learned single Judge, and 
after hearing learned counsel for the 
parties, it appears to us that the preli- 
minary objection must prevail Learned 
counsel for the ‘appellant concedes that 
the appeal cannot be referred to clause 10 
of the Letters Patent or to S. 10 of the 
Delhi High Court Act. The question then 
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well as to counsel for the Union of India. is whether Section 39 ot the Act cons- 


templates such appeal, 

6. Learned counsel for the appels 
lant maintains that the order under ap- 
peal is an order setting aside an award, 
and that the appeal lies under S. 39 (} 
(vi) of the Arbitration Act. The con. 
tention is that as the applicatton dated 
January 8, 1971 has been dismissed and 
the award has been consigned to ‘the 
records, the advantage flowing to ‘the 
appellant from the award has been lost 
altogether and the award has become 
ineffective. In substance, it is said, the 
award has been set aside. We are un+ 
able to accept the contention. The learn- 
ed single Judge has held that the 


of the award in court by the Arbitrator 
gnised 


camnot be reco in lew. In 

view, there was no award at all before 
the court Whatever was done by the 
arbitrator was non est. Proceeding from 
there. he reasoned that as no award 
could be said in law to have been filed, 
the court could not go on to pronounce 
judgment and make a decree in terms 
of the award. Plainly for that reason, 
the learned single Judge did not consider 
it necessary to adjudicate upon the ob+ 
jections filed by the Government under 
Sections 30 and 33 of the Act. In othen 
words, the position is as if nothing has 
been done yet under Section 14 (2) of 
the Act. When that is so, we find if 
difficult to see how the award can be said 
to have been set aside. The effect of 
the judgment and order of the learned 
single Judge is not to render the award 
ineffective or to deprive any party of 
the benefit of the award or to set it 
aside. The effect is merely to treat that 
no award has yet been filed.in court. 
For this reason apparently, the learned 
single Judge took the view that no ques- 
tion arises of any objections to the award 
being considered at this stage. We, 
therefore, hold that the fudgment and 


order of the learned single Judge does} 


not amount to setting aside the award,’ 


7. We have been referred by the 
appellant to Makeshwar Misra v. Lalites 
shwar Prasad Singh, ATR 1967 Pat. 407 
(FB). In that case, however, the trial 
court before which the award was filed 
under Section 14 (2) of the Act upheld 
the objection to the award and held that 
there was no arbitration agreement and 
the award was not a genuine document. 
Clearly, the learned Judges can be said 
to have set aside the award and, there- 
fore, an appeal would lie. So also in 
Syed Hesan Ali Khan v. Askari Begam, 
ATR 1959 All 777 to which our attention 
was invited, the trial court adjudicated 
upon the objections to the award and 
upon that dismissed the application under 
Section 14. The learned Judges held 
that the award must be considered to 
have been set aside, Reference has also 
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been made fo Gopel Singh v. Union of 
India, 1972 Him LR 42. In that case, 
an application under Section 9 of the 
‘Act was made by one of the parties to 
the arbitration agreement, and while it 
mwas pending the arbitrator gave his 
award which was filed in court. The 
court allowed the application under Sec- 
tion 9 holding that the appointment of 
the arbitrator was invalid. and on that 
ground it dismissed an application to 
make the award a rule of the court. In 
an appeal against the order disposing of 
the application under Section 9 and the 
application for a decree in terms of the 
award. this court held that no appeal 
lay against the order dismissing the ap- 
plication under Section 9, but an appeal 
did lie against the order dismissing the 
application for making the award a rule 
of the court. I is clear that after the 
finding of the court on the application 
under Section 9 that the appointment of 
the arbitrator was invalid, the conse- 
quential finding could only be that the 
award was also invalid. The award was 
held by this court to have been set 
aside. The facts of that case are en- 
tirely distinguishable from those of the 
present case where the learned single 
Judge has taken the view that in the 
eye of law there is no award yet before 
court. 


9. If this appeal does not lie and 
the judgment of the learned single 
udge remains undisturbed on the merits, 
it is still open to the court to receive a 
fresh copy of the award in accordance 

th Section 14 (2) and to go on from 
there in compliance with the provisions 
of the Act. It can entertain objections 
to the award again and while disposing 
them of decide whether the award should 
e set aside or not. 


10. In our opinion, the order of 
fhe learned single Judge cannot be con- 
strued as an order setting aside the 
award and, accordingly, we hold that 
the present appeal is not maintainable 


‘under Section 39 (J) (vi) of the Arbitra- 


ton Act, 

11. In the circumstances, the ap- 
peal is dismissed. We make no order as 
to costs. 

CHET RAM THAKUR, J.:— 
T agree, 


12. 


Appeal dismissed. 
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x e Petition No. 123 of 1971, 

(A) Himachal Pradesh Panchayati Raj 
Act (19 of 1970), Ss. 54 (1) and 118-A— 
Expression “during dhe course of an in- 
quiry” — Interpretation — Inquiry must 
have been actually initiated and mot only 
contemplated. 


While criminal cases against a Sar- 
panch were pending before a Magistrate, 
similar complaints were made io the 
Minister who ordered an independent in- 
quiry to be made through the Deputy 
Director of Panchayats. Before this in- 
quiry was started the Sarpanch was 
served with an order of suspension. That 
order did not make any mention either 
of the criminal cases or of any other 
reasons for the suspension 2 

Held, that the order of suspension 
was not sustainable because the inquiry 
was only in contemplation and had not 
actually started. Neither S, 118-A. nor 
S. 54 (1) which is wider than S. 118~-A, 
applied to the case, (Paras 4, 5) 

(B) Himachal Pradesh Panchayati Raj 
Act (19 of 1970), S. 54 (1) — Applies to 
member elected under old Act of 1952. 

S. 54 (1) would apply in the case of 
a panch who was elected under the re- 
pealed Act of 1952 and whose term was 
saved by S. 257 (d) of the present Act. 

(Para 11). 
S. Malhotra, for Petitioner; B, S, 
Ram, Advocate General, for the State. 

ORDER :— In this petition under 
Articles 226 and 227 of the Constitution 
of India, Shri Narain Singh challenges 
the validity of the order (Annexure D) 
of the Secretary, Panchayats, respon- 
dent No. 1, dated 26-8-1971, whereby the 
petitioner has been suspended from the 
office of the President. Gram Panchayat 
ray pete The impugned order reads as 
under :— 


“Whereas an inquiry into the com- 
plaints filed by Smt. Bimla Devi wife of 
Shri Jagdish. resident of Salogra, Tehsil 
Solan, District Mahasu is contemplated 
against Shri Narain Singh, President, 
Gram Panchayat, Salogra; 

Now. therefore. the Government in 
terms of the provisions of S. 54 of the 
Himachal Pradesh Panchayati Raj Act, 
1968, orders the suspension of the said 
Shri Narain Singh from the office of the 
President Gram Panchayat Salogra with 
immediate effect and further order thaf 
the Deputy Director of Panchayats. Hima- 
chal Pradesh will conduct the inquiry 
and furnish his report to the Govern- 
ment within 20 days. It is also hereby 
ordered that Shri Narain Singh will not 
take part in regard to the activities of 
the Panchayat and he shall hand over 
the charge to the Vice-President.” 
Sub-sections (1) and (2) of S. 54 of the 
Himachal Pradesh Panchayati Raj Act, 
1968, read as follows:— 


mone [Pr 


“(1) The State Government or the 
Deputy Commissioner may, during the 
course of an enquiry or, if the State 
Government or the Deputy Commis- 
sioner go thinks proper. for any reason 
to be recorded in writing. otherwise. gus- 
pend a Panch in the prescribed manner 
for any of the reasons for which he can 


be removed, and debar him from taking - 


part in any act or proceedings of the 


said body during that period and order 
him to hand over the records, money or. 


any property of pe said body to the per- 
sons authorised in this behalf, 


(2) The Government may. after such 
enquiry, as it may deem fit, remove any 
Panch; 

(a) on any of the grounds mentioned 
in sub-section (5) of Section 9; 


(b) who refuses to: act. or becomes 
fincapable of acia: or is adjudged an in- 
solvent; 


(c) who, without reasonable cause, 
absents himself for more than two con~ 
secutive months. from the meetings of 
the Gram Panchayat ` 


(d) who in the opinion of the Gov- 
ernment has been guilty of misconduct 
in the discharge of his duties”. 


£ may here set out the facts as given by 
the petitioner leading to his pennak 
In the year 1962, elections to the Gram 
Panchayat, Salogra. were held under the 
provisions of Himachal Pradesh Panche~ 
yat Raj Act, 1952. and the petitioner was 
elected as a President. Political op- 


ponents of the petitioner wanted to harm . 


In November, 1970. one Smt. Bimla 


Devi made a report (Annexure A) with- 


the police making allegations of offences 
under Sections 452, 354 and 324, I. P. © 
and the case was registered as F. L R. 
No. 98 of 1970. On the basis of this 
complaint proceedings were still pend- 
ing in the Court of the Sub-Divisional 
Magistrate, Solan, It appears that the 
case was not supported by the witnesses, 
go on 14th April. 1970, a case under Sec- 
tion 107, Criminal P. C. (Annexure By 
was filed by Smt Bimla- Devi against 
Shiv Charan. Secretary Panchayat, Puran 
Chand Chowkidar, Smt. Vidya Devi and 
the petitioner himself. Those proceed- 
Ings are still pending arid the petitioner 
challenged the interim order (An- 
mexure C) of the Sub-Divisional Magis- 
trate. It was after these proceedings 
that the Secretary. Panchayats, Hima- 
chal Pradesh Government. on 28-6-1971, 
passed the impugned order (Annexure D), 
as already stated. The charge has been 
taken and the petitioner is not allowed 
to participate in the proceedings of the 
Panchayat as President and he contends 
that the order of. the Secretary Pancha- 
yats is illegal and that the same be set 
aside for the following reasons:— 


pe 
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(1) Section 54 of the Act of 1968, 
which was enforced on 15-11-1970. was 
not applicable in the case of the peti- 
tioner. It authorises the State Govern~ 
ment or the Deputy Commissioner to 
pass an order of suspension during the 
course of an enquiry . or for any reasons 
to be recorded in writing for which a 
Panch can be removed. 

(2) That there is no enquiry pending 
and the Government has no authority to 
suspend the petitioner in view of the sos. 
called contemplated enquiry. 

(3) None of the reasons as stated In 
sub-section (5) of Section 9 were in 
existence at the time of passing the order 
or at any time before or thereafter. The 
petitioner did -not incur any disaquelifi- 
cation and. therefore. the order was cone 
trary to the provisions of S. 54 (1) (&) (2). 

(4) The petitioner was elected under- 
the provisions of Himachal Pradesh Pans 
chayat Raj Act, 1952. which. was repeal- 
ed by the Act of 1968, enforced on 15-11- 
11970. Under Section 257 (d) of the Hima- 
chal Pradesh Panchayati Raj Act. 1968, 
the members elected or appointed to any. 
Gram Panchayat, Nyaya Panchayat, 


- Panchayat Samiti under any of the re- 


pealed Act shall continue to hold the 
office till the expiry of their present term 
of office... Consequently no order could 
be passed under Section 54 of the Act. 

(5) Section 118-A of 1952 Act au-~ 
thorises the State Government to sus 
pend a President. for any of the reasons 
for which he can be removed. So ac- 
cording to him, the Act had been repeals’ 
ed on 15-11-1970. Section 54, of Act 
No. 19 of 1970 therefore. had no appli- 
eability ags the petitioner was not a 
Panch elected under. the provisions of 
this Act, 

(6) That the ‘Jurisdictional facts 
which authorise the Government to pass 
an order under Section 54 (1) of the Act 
were missing. He is neither suspended 
during the course of enquiry nor termed 
as a Panch within the meaning of Act of 
1968, and, therefore, the order is illegal. 

_ (7) Section 257 (d) saves the term of 
office under the old Act till the expiry 
of the term of office. No action can 
taken before the expiry of office. The 
complaint of Smt. Bimla Devi is still 


pending. Till the matter is decided by. - 


the Court. the Government ig not just 
fied in passing the impugned order. 

(8) That the order issued was mela 
fide. There was no basig for exercise 
of powers under Section 54 (1) of the 
Act and the power also cannot be exer- 
cised under Section 118-A of the repeal- 
ed Act and as such the action was with- ° 
out foundation. 

(9) There is no legal or valid Justifix 
cation to suspend him. The petitioner 
made geveral representations to 





Ministers buf no action was taken there- 
on, 


2. The Secretary. Panchayats, fil- 
ed his affidavit by way of written state- 
ment. They admitted the facts as given 
by the petitioner and also admitted the 
passing of the impugned order. It was 
contended by the respondent that there 
were serious charges of misconduct level- 
led by Smt. Bimila Devi and, therefore, 
he was justified to put the petitioner 
under suspension and it was ‘averred 
that Section 54 of Act No. 19 of 1970 Act 
was applicable. It was further averred 
that it is not alone ‘during’ the course 
of an enquiry’ that a Panch/Sarpanch can 
be placed under suspension. Instead a 
Panch/Sarpanch can be placed under sus- 
pension if the State Government or the 
Deputy Commissioner so thinks proper for 
any reason to be recorded in writing and 
that there was ample material recorded on 
the files of the department that there was 
a prima facie case of misconduct as re- 
gards his behaviour towards Smt. Bimla 
Devi which warranted his suspension. He 
has been charged for a heinous offence at 
a judicial trial by the learned Sub-Divi- 
sional Magistrate. The offence alleged 
and prima facie made out involves de- 
pravity of character. The intention be- 

Section 257 (d) is to define the 
term of office of those members of the 
Panchayats who were elected in accord- 
ance with the provisions of the repealed 
Act. The provisions of Section 257 (b) 
are explicit They say that anything 
done or any action taken under any re- 
pealed Act shall, so far’ as:may be. be 
deemed, unless the State Government 
directs otherwise to have been respec- 
tively, done or taken under the corres- 
ponding provisions of the Himachal Pra- 
desh Panchayati Raj Act, 1968 (Act No. 
L9 of 1970). 

3. The fmpugned order {An- 
nexure D) says that an enquiry into the 
complaint filed by Smt. Bimla Devi is 
contemplated and, therefore, in terms of 
the provisions of Section 54 of the Hima- 
chal Pradesh Panchayati Raj Act. 1968 
the Government ordered the suspension 
of said Shri Narain Singh, President of 
Gram Panchayat. Selogra with immediate 
effect. Sub-section (1) of S. 54 states 
that the State Government or the De- 
puty Commissioner may during the 
course of enquiry or if the State Gov- 
ernment or the Deputy Commissioner so 
thinks proper for amy reasons to be re~ 
corded in writing. otherwise. suspend e 
Panch in the prescribed ‘manner, for 
which he can be removed. Hence the 
submission made by the learned counsel 
for the petitioner is that the enquiry is 
only contemplated and has not yet been 
initiated and that the Government can- 
not suspend a Panch unless the enquiry 
is actually started, 


Narain Singh v, State (C. R. Thakur J.} 


‘ground that an inquiry 


[Prs. 1-4] H., P. 14% 


4.. The scope of Section 54 (1) of 
Act No. 19 of 1970 is very wide A 
Sarpanch or a member of a Panchayat 
cannot only be suspended during the 
course of an enquiry but he can also be 
suspended by the State Government or 
the Deputy Commissioner if he thinks 
proper for any other reasons to be re« 
corded in writing. In the instant case, 
the learned counsel for the petitioner has 
submitted that there is no inquiry ini 
tiated. The impugned order states thaé 
the inquiry is contemplated and in view 
of this, the petitioner could not be placed 
under suspension. J have gone through 
the record placed before the Court b 
the respondent. Undoubtedly, ermina 
cases are pending before the Magistrate 
at Solan against the ig wth which 
are being inquired into by the Magis 
trate and the petitioner could be sus- 
pended under the proyisions of S. 54 of 
the Himachal Pradesh Panchayati Raf 
Act of 1968 (Act No. 19 of 1970) on the 
was pending. 
From the office record, at one place I 
find that on 21st May, 1971, the Trans- 
port Minister. who is also holding the 
portfolio of Local Self Government had 
passed orders of suspension of Narain 
Singh in view of the fact that Narain 
Singh had been charge-sheeted by the 
S. D. M. for offences under Sections 452, 
354 and 324, I. P, C. on 11-1-1971. end 
that he had misbehaved with Smt. Bimle 
Devi and that it would be “feasible” if 
Narain Singh was suspended immediate- 
ly. But it appears that this order was 
not implemented. There is one copy of 
a complaint, dated 6-6-1971. made by 
Smt. Bimla Devi to the Deputy Com- 
missioner requesting him to place Narain 
Singh, Sarpanch, under suspension, and 
there is the order on this application of 
the Minister concerned in his own hand 
to the following effect :-— 


“I have already issued Instruction 
that the Sarpanch should be immediate 
ly suspended. Why these orders hava 
been delayed ?” 

It is after this order that the impugned 
order has been passed on 28-6-1971. The 
impugned order reveals that the suspen- 
sion is not made because of the pendency 
of the inquiry before the Criminal Courts, 
but the suspension has been ordered to be 
made because of an inquiry into the coma 
plaints filed by Smt. Bimla Devi end 


‘which inquiry was contemplated by the 


department against Shri Narain Singh, 
President, Gram Sabha. Till 26th’ June, 
11971, it-appears that no inquiry into the 
complaints, which had been received in 
the office of the Minister had been order- 
ed to be made. There is no mention in 
the impugned order about any criminal 
inquiry pending before the Magistrate 
which necessitated the suspension of the 
petitioner, rather the suspension was 
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ordered because of the complaints re- 
celved by the Minister other than those 
pending in the court and in which com- 
plaints an inquiry was ordered to be 
fone into and it was, therefore, rightly 
argued that in view of the contemplated 
inquiry .against Narain Singh into the 
complaints, filed by Smt. Bimla Devi, he 
was placed under suspension. Hence, 
the submission made by the learned 
counsel for the petitioner appears to be 
quite correct that no inquiry had so far 
been made so as to order the suspension. 










he inquiry had already started does not 
appear to be correct and there is no 
material on the record wherefrom this 
submission can be supported to be cor- 
ect. It was a different matter if the 
suspension had been ordered. because of 

e pendency of the inquiry before the 
cases against 
But that is not the case. 


an gather, were received in the 
pot the Minister from Smt, Bimla Devi 


quired into independently of the crimi- 

al cases pending in thé court Hence, I 

have got no reason to disagree with the 
- jgsubmission made by the learned counsel 
for the petitioner that this order of sus- 
pension is not sustainable because there 
i it is only con- 


required. to ‘submit his report to the 
Government within 20 days. 


5. The petitioner undoubtedly 
could be placed under suspension for 
any other reasons tò be recorded in writ- 
‘ing, but there are no other reasons dis- 
closed. in the order. No doubt, on the 
file, the Minister had ordered on 2ist 
Mey, 1971 to put Narain’ Singh under 
suspension in view of his having been 
charge-sheeted for offences under Sec- 
flons 452, 354 and 324 committed by him 
on 11-1-1971. But this order was not 
implemented necessitating a fresh order 
on 11-6-1971 on a fresh complaint re- 
ceived from Smt. Bimla Devi through 
the Deputy Commissioner in this behalf 
pnd the Hon’ble Minister passed the 
order already stated above. The impugn- 

order was a sequel to this order of 
the Minister and this order does not state 
anything if the suspension was because of 
the pendency of criminal cases. rather 
the suspension had taken place in view 
of the complaints received’ by the Minis- 
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ter and which complaints were ordered to 
be inquired into departmentally, as would 
be apparent from the phraseology and 











earlier passed orders to suspend him, in 
view of criminal cases instituted against 
bim, but the order which wag communi- 
cated to the petitioner does not speak 


Deputy Director of Panchayats and he 
was to submit his report within 20 days. 
The inquiry, therefore, had not in fact 
started and it was contemplated, as right- 
ly argued by the learned counsel for 
petitioner. 


6. It is also true that a Sarpanch 
or a Panch can be placed under suspen~ 
gion by the State Government or the 
Deputy Commissioner for any reasons 
for which he could be removed, as would 
be evident from sub-section (2) of S. 54 
of the Act No, 19 of 1970 and also for 
the grounds as enumerated in sub-sec- 
tion (5) of S. 9 of the aforesaid Act, But 
there do not appear. any grounds as enu- 
merated in the aforesaid sections, in the 
impugned order so as to justify the plac- 
ing of the petitioner under suspension, 
Therefore, this order is wrong and in- 
valid and as such is not sustainable. 


T. The second submission made by 
tbe learned co for. the petitioner is 
that Section 54 of Act No. 19 of 1970 had 
no application to his case, as he had been 
elected under the Panchayati Raj Act of 
1952 and it was Section 118-A which 
provided for suspension and removal of 
a President, Vice President and Members 
of the Panchayat. But according to him 
this section also will not apply to his 
case. The reasoning advanced by the 
learned counsel is that he is not a Panch 
elected under the Act of 1970, rather he 
had been elected under the Act of 1952 
which Act stood repealed except to the 
extent as provided for under Section 257 
of the Act of 1970. According to him, 
under clause (d) of Section 257 it was his 
term of office for which he had been 
elected under the Act of 1952. which was 
gaved by this Act of 1970 and in so far 
as other matters were concerned, the Act 
of 1952 did not have any application nor 
the new Act had any application. So, 
according to him. no action could be 
taken against him either under the old 
Act which stood repealed or under the 
new Act because he had not been elect- 
ed under the provisions of the new Act. 

8. Section 118A. (i) reads as 
follows:— 

“The State Government may, during 
the course of an inquiry, suspend the 
President, Vice President or a Member 
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of the Gram Panchayat Tehsil Panchayat 
for any of the reasons for which he could 
be romoved and debar from taking part 
in any act or proceeding of the said body 
during that period and order him to hand 
over the record, money or any property of 
the said body to the person authorised 
in this behalf”. 

9. Section 118-A (ìi) is not so wide 
as Section 54 (a) is. Under the former 
eection,. suspension can be ordered only 
if there is an inquiry pending or going 
on. Under this section, the State Gov- 
ernment has not been given the power 
to place a President, Vice President or 
a Member of the Gram Panchayat under 
suspension for any other reasons except 


during the course of an inquiry for which’ 


reasons he could be removed. Sec- 
tion 54 gives wide powers to the State 
Government and the Deputy Commis- 
sioner to place a Panch or a Sarpanch 
under suspension not only during the 
course of an inquiry but otherwise also 
if they think so proper for reasons to 


be recorded in writing, and which words 


are missing in Section 118-A. 


10. As has already been noticed, 
there is no inquiry mentioned in the im- 
pugned. order which is pending and the 
inquiry is only contemplated and has not 
as yet started. The criminal case which 
is pending inquiry in the case does not 
find any mention in the order of sus- 
pension communicated to the petitioner. 
Therefore, this section is not at all at- 
tracted to the case'of the petitioner. 
Similarly, as already stated, Section 54 
of the new Act also has got no applica- 
tion inasmuch as there is no inquiry 
pending as would be apparent from the 
impugned order. There is no mention 
of the criminal. inquiry for which an 
order had earlier been passed by the 
Hon’ble Minister, but which orders had 
been implemented, The impugned order 
was passed after a complaint was receiv- 
ed afresh from Smt, Bimla Devi through 
the Deputy. Commissioner and the Sec- 
retary to the Panchayats issued the im- 
pugned order. The order which was ori- 
ginally passed on the file by the Minister 
was not at all communicated +o the peti- 
tioner; therefore, this order clearly re- 
fers to contemplated inquiry into the 
complaints received in the office of the 
Minister and which was ordered to be 
probed into. Therefore, this inquiry 
cannot be said to be pending and there 
were no other reasons given on the file 
which I have perused nor any reasons 
can be spelt out from the order com- 
municated to the petitioner placing him 
under suspension so as to justify the 
issue of the order. Hence Section 54 of 
the Act also has got no application in 
the case of the petitioner. If reasons 
had been given in the order or the order 
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otherwise could be supported by other 
material on the record, then of course if 
could be said that Section 54 had its ap- 
Plication to the case of the petitioner. 
11. The further argument advances 
ed by the learned counsel for the peti» 
tioner is that this section did not apply 
to him otherwise also as h 
Panch elected under 


the Act No. 19 
1970, eas eee 


This argument does not appear to ba 
tenable because, in my opinion, for the 
purposes of membership for the remain- 
ing duration he must be held to be a 
member to have been elected under this 
Act. Section 257 of Act No. 19 of 1970 
provides for saving of existing Gram 
Sabhas, etc. Clause (a) of this sectlon 
provides that the: Gram Sabhas.' Gram 
Panchayats, etc.. constituted and func+ 
tioning immediately before the com- 


-mencement of this Act, shall be deemed to 


be Gram Sabha, Gram Panchayats. etc., 
constituted and functioning under the 
provisions of this Act. Clause (b) saves 
the actiong done or taken including the 
Gram Sabhas, Gram Panchayats, etc., 
constituted, limits defined, appointments, 
rules, regulations, bye-laws, ete. issued, 
taxes, tolls, contracts entered into and 
suits instituted under any Act repealed 
under Section 2, or any ejectment there- 
by repealed, so far as may be, be deem- 
ed. unless the State Government directs 
otherwise, to have been respectively done 
or taken, with corresponding provisions 
of this Act. Clause (c) provides for any 
reference in any law for the time being 
in force, to any Act repealed under Sec 
tion 2, to be construed as reference to 
this Act, i e. the Act of 1970, and Cl. (d) 


-says that the members elected or ap- 


pointed to any Gram Panchayat ete., 
under any of the repealed Acts, shall con- 
tinue to hold office till the expiry of 
their present term of office. The cumula- 
tive effect of the sub-clauses of this sec- 
tion is that all acts taken, bye-laws made 
and any reference made in any law for 
the time being in force and the constitu- 


.tion of the Panchayat and the term of 


the members so elected are saved. Hence, 
in my view, it is Section 54 (1) which 
would definitely apply in the case of sus- 
pension of a member elected under the 
provisions of the old Act, i.e. the Act of 
1952 and it is wrong to gay that this 
section will have no applicability in the 
case of a Panch elected under the Act 
of 1952. If an interpretation, as sought 
by the learned counsel for the petitioner 
is placed, then it would lead to anomalous 
resulis, It could not be said that a 
member who is elected end whose, term 
ig saved under clause (d) of Section 257 
of Act No, 19 of 1970, would be immune 
from any action being taken against him 
under: any of the provisions of the Act, 
for his acts of commission or omission 


e was not & ` 
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and abuse of powers as a member of the 
Gram Panchayat. Therefore, in my 
opinion, the argument advanced that 
neither Section 54 nor S, 118-A, is ap- 
plicable ig not at all tenable. In fact. it 
Is Section 54 which does apply to a mem- 
ber elected under the provisions of Act 
of 1952 and whose term has been saved 
by the provisions of Section 257 (d) of 


Act No. 19 of 1970. 


12. Since there is no reason dis- 
closed other than the ground that. an 
inquiry is contemplated against him, 


therefore, this impugned order cannot be 
sustained and the order, must be quashed. 

- 13. In the light of the. above.. I 
am of the view that this order of ‘the 
respondents, being invalid and illegal, is 
hereby quashed, and the petitioner shall 
‘be deemed to have continued as a Pre- 
sident of the Gram Panchayat. No orders 


as to costs, : 
_ Order accordingly. 
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R. 8. PATHAK, C. J. a 
Sunder, Appellant v, Kirpu and 


others, Respondents. 
Second Appeal No, 22 of 1969, D/- 
22-6-1972. ; 

- Index Note: (A) Himachal Pradesh 
Courts) Order, 1948, Paragraph 32 D 
) (i) — Second Appeal, — First appel- 
late court dismissing appeal in toto — It 
Ig a decree of affirmance — No second 
appeal lies — Ground upon which decree 

has been affirmed is immaterial. - . 
: (Para 4) 


Kanshi Ram Sharma, for Appellant; 


Chhabil Dass (for Nos. 1 and 3) and O. P. 


Sharma (for No, 2), for Respondents. 


JUDGMENT :— This second appeal 
arises out of e guit for possession by re- 
demption. 7 

2. The trial court passed a_preli- 
minary decree in favour of the plaintiff 
declaring that the amount due to the de- 
fendants on account of a mortgage was 
Rs. 470/- and made an order for delivery 
of possession on payment of that sum, 
. An appeal was filed by the defendants, 
and the appeal has been dismissed by 
the learned District Judge. Bilaspur. 
Against that decree the present appeal 
has been preferred, . ` . 

3. At the outset, Jearned counsel 


for the respondents has raised a 
preliminary objection. He urges that the 


appeal is not maintainable because the- 


decree under appeal is a decree affirm- 
ing the trial court decree and, therefore, 
the appeal does not lie under paragraph 


HP/IP/E657/72/GPC/VBB 


Sunder v, Kirpu (Pathak C. J1 - 


ALE 


32 (1) (b) (i) of the Himachal Pradesh 
(Courts) Order. 1948. and inasmuch as 


the value of the suit is less than Rupees - 


1,000/- and the decree under appeal does 
not involve directly any claim to, or ques- 
tion respecting, property of the value of 
Rs. 1,000/- or upwards, it does not le 
under paragraph 32 (1) (b) (ii) of that 


order. The objection is sound and musi 
be upheld, i a 
4. Paragraph 32 Gi} (b) contem=: 


plates a second appeal in a land suit: 


“(i) if the value of the suit is two- 
hundred and fifty rupees or upwards, or, 
the decree involves directly some claim 
to, or question respetcing, property of 
like value, and the decree of the District 
Court varies or reverses otherwise than 


ag to costs the decree of the Court be~ . 
“Jow, or (ii) if the value of the suit is one 


thousand rupees or u . or the de- 
cree of the District Court involves direct- 
ly some claim to, or question respecting, 
property of like value.” . 


There can be no doubt that the decrea 
under. appeal is.a decree of - ce, 
The trial Court decreed the suit and the 
lower appellate court dismissed the ap- 
Peal in toto. Learned counsel for the 
appellants contends that the decree ig ona 
of variance because while the trial court 
decreed the suit on the basis of the mort- 
gage of 1985 Bk, the lower appellate 
court the decree on the basis of 
a mortgage of 1975 Bk. It seems to me 
that the ground upon which the decree 
hag been affirmed is immaterial. What 


` is relevant is whether the decree of th 


trial court has been varied by the de- 
cree of the lower appellate court. As 
I have already pointed out, the appeal 
wag dismissed in its entirety. Then. it 
is urged for the appellants that the de- 
cree of the lower appellate court involves 
directly some claim to, or question res- 
pecting, property of the value of Rupees 
1,000/- or upwards ‘and. therefore, the 
case falls under paragraph 32 (1) (b) (ii). 
As to that, there is no definite material 
on the record upon which a decision can 
be taken in that behalf. At the very 
outset. when the appeal was filed. the 
value of the appeal for the purpose of 
furisdiction was shown. by the appellants 
as Rs. 470/- and a report was made -by. 
the office of this court that the appeal 
eppeared to be incompetent. The report 
was made on March 14, 1969. No at= 
tempt has been made to produce mate- 
rial for the purpose of showing that the 
appeal was competent. In the circum- 
stances, the appeal ig dismissed as not 
maintainable, There is, however, no order: 


as to costs, 
Appeal dismissed. 


aa | 


END 
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'AIR 1972 JAMMU & KASHMIR I 
V599. 
FULL BENCH ` 


S. T MURTAZA FAZL ALI C. J., JANKI 
NATH BHAT, JASWANT SINGH AND 
MIAN JALALUDDIN, - JJ. 

Firm Umar Joo Ahad Joo. Appel- 
Tant v. Khaliq Wagey, Respondent. 

Second Appeal No. 37 of. 1969, 
3-8-1971, against decree of Dist. 
Anontnag Di 9-1-1969, 


Civil P. C. (1908), O. 4 R. 1 — Where 
the judge having jurisdiction to try re 
gular suits and also cases under Jammu 
and Kashmir Agriculturists’ Relief. Act, 
on defendants objection in a regalar 
money suit that he was an agriculturist, 
transferred the suit from regular side 
register to one under Agriculturists’ 
‘Belief Act with new -number and passed 
a decree to which no- objection was: taken 
by the defendant until at a late stage in 
appeal, the failure of Court in returning 
the plaint to plaintiff for representation 
would not, in the circumstances of the 
‘ease, vitiate the decree — (X-Ref:— Sec- 
tion 99 and O. 
Debt Laws — J. an i 
Relief Act (1 of 1983) Section 18) — Civ. 
Petn No. 1 of 2010 (FB) (J. & K) 
Overruled — AIR 1959 Punj. 586 Applied. 
(Paras 5, 6, 8, 17) 
There was sufficient compliance with 
Taw under O. 4 R. 1 and the Court com- 
mitted no legal error in not returning 
the plaint. Irregularity, if any, was cur- 
able under Section 99 which appiled to 
proceedings under the Agriculturists 
eo Act by virtue of Section 18 of that 


ae Bhat J— In view of the factors 
like the history of transaction; rate of 
Interest, limitation etc. to be considered 
fn a case under J. & K. Agriculturists’ 
Relief Act, the plaint which was filed n 


HO/IO/E112/71/HGP/P . 
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a regular suif, should ordinarily be 
returned to plaintiff for properly. amend- 
Ing it in terms of the Act and then re- 
present it. (Para 14) 
Cases Referred: Chronological Paras 
(1960) AIR: .1960 Cal 15 (V 47) i 
-` Manilal and Sons v. Purushott- 
am Umedbhai and Co, 4 
as AIR 1959 Puni 586 °(V 46) 
=61 Pun LR 730, Abdul Wahab 


v. Phiraya Lal 
(1949) AIR 1 1949 All 499 (V 36) = 
1949 All LJ 157, Qanayat Husain 
v. Mt, Sajidunnisa Bibi 4 
ara AIR 1944 Oudh 37 (V 31) = 
1943 O. W. N. 368, Sardar Singar 
Singh v. Sikri Brothers 4 
a831) ATR 1931 All 507, (V 18) = 
1931 All LJ 777 (SB), Wali Maho- 
Ali Khan 


med Khan v. Ishak 4 
(1925) AIR 1925 All 569 (V 12) = 

23 All LJ 527,- Faqir Ullah v. 

Hikmat Ullah 4 


(1901) ILR 28 Cal 324 =: 5 Cal WN 
509. Mohesh .Chandra Dass v. 
Jamir Uddin Mollah 4 
(1885) ILR 7 All 230 = 1885 All 
aN 1 (FB), Nidhi Lal 'v. Mazhar 


Hussain 
(2010) Civil Revn No 1 of 2010 (FB), 
(J. & K.) Dina Nath v. ‘Shivajee 
Bhagati 

S. N. Raina, for Appellant; m.” q 
Bhat. for Respondent. 

JALALUDDIN J.:-— In a suit for the 
recovery of money brought under the 
Agriculturists’ Relief Act hereinafter 
called the ‘Act’) a decree was passed by 
the trial court of Sub Judge Shopian in 
favour of the appellant. On appeal by 
the defendant the District Judge Anant- 
nag set aside the judgment and decree 
on- the ground that there was no valid 
presentation of the plaint before the 
trial court after the defendant was 
declared an agriculturist by the said 
court. The District Judge observed that 
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the suit was originally instituted on the 
regular civil side but as the defendant 
was declared to be an agriculturist and 
the suit was held triable under the Act, 
the court ought to have returned .the 
plaint to the plaintiff for presenting it 
again to the court notwithstanding the 
fact that the trial court exercised powers 
both as regular and Special court. The 
appellate court further held that the pro- 
cedure adopted by the trial court in pro- 
ceeding with the trial of the suit without 
returning the plaint to the plaintiff 
vitiated the judgment and decree of 
the trial court. This view was based on 
the authority of a Full Bench judgment 
of this court (Civil Revn Petn No. 1 of 
2010, Dina Nath v. Shivjee Bhagati). 
Aggrieved by this appellate order the 
plaintiff came in further appeal before 


this court. The appeal was originally 
heard singly by me and the argument 
underlying the judgment of the Full 


Bench was reiterated on behalf of the 
defendant. The judgment of the first 
appellate court was sought to be upheld 
on the authority of the aforesaid Full 
Bench . judgment, It was felt that the 
view expressed in the Full Bench case 
(Supra) needed reconsideration especially 
in the light of the facts of the present 
case. Accordingly the matter was placed 
before His Lordship, the Hon’ble Chief 
Justice who was pleased to constitute the 
present Full Bench for this purpose. 

2. The question that has been 
referred to the Full Bench is whether 
the trial court which passed the decree 
in the case has. committed a legal error 
in not returning the plaint to the plain- 
tiff after it found the defendant an 
agriculturist and the suit triable under 
the Agriculturists Relief Act and whe- 
ther the procedure adopted by the trial 
court in not returning the plaint to the 
plaintiff vitiated all the subsequent 
proceedings taken ` in the case 
including the judgment. and decree pass- 
ed by it when the same court exercised 
powers both on regular as well as on 
the Agricultural side, 


3. In ogder to appreciate the facts 
of the present case it is*appropriate to 
refer to the minutes of the proceedings 
of the trial court and:‘also to the history 
of the case. The suit was originally in- 
stituted by the plaintiff in the court of 
the Sub Judge Shopian on’ regular side 
on 10-10-1958. An objection was taken 
by the defendant that he was an 
africulturist and therefore the suit was 
triable under the Agriculturists’ Relief 
Act: The trial court disposed of this issue 
by its order dated 27-10-1961. It held the 
defendant an agriculturist and observed 
that the suit would be tried on the 
agricultural side. Consequently the suit 
was struck off from the register relating 
to Regular suits and was entered in the 
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ked 


A-L R. 


Relief Register, and a.new index was 
prepared showing fresh institution on 
10-1-1961. The case was thereafter tried 
under the Act. No objection was taken 
at that time or after that by the defen- 
dant that the plaint ought to have been 
returned to the plaintiff for presenting 
jt again. to the same court exercising 
jurisdiction on relief side under the Act. 
Statements of the parties were recorded. 
Witnesses examined by the court on 
either side and arguments heard. The 
case was fought on merits for a period 
spreading over eight years. and there- 
after a decree was provided under the 
Act was passed in the case. On appeal 
by the defendant, an objection was taken 
that failure on the part of the trial court 
to have returned the plaint to the- plain- 
tiff vitiated all the subsequent proceed- 
ings taken in the case as also the judg- 
ment and decree passed by it. This argu- 
ment prevailed with the appellate court. 
Accordingly the decree was set aside and 


‘return of the plaint was ordered to the 


plaintiff as mentioned above. ` 


4. ‘As stated above the moot point 
to be considered in- the case is whether 
the trial court has committed an error 
or irregularity, and if so, whether it is 
such as has affected the merits of the 
case or the jurisdiction of the court. Is 
the error or irregularity such as is not 
curable by Section 99 of the Code of 
Civil Procedure? The Act it may be 
mentioned here is a special one indeed 
and it lays down a special procedure to 
be followed for ‘the trial of suits triable 
under the Act, By Sec. 18 of the Act pro- 
visions of the Code of Civil Procedure 
and the Jammu and Kashmir State Civil 
Courts Act are made applicable to 
suits and proceedings before the court 
under the Act. By virtue of Section 18, 
Section 99° of the. Code of Civil Procedure 
is. therefore applicable to these proceed- 
ings. That Section provides that no 
decree shall be reversed or substantially 
varied, nor*shall any case be remanded. 
in appeal om account of any misjoinder 
of parties or causes of action of any error, 
defect or irregularity in any proceedings 
in the suit. not affecting the merits of 
the case or the jurisdiction of the court. 
It ‘is important to examine the: present 
case in the light of the scheme of the 


Section. In order . to render a 
judgment or a decree invalid or 
capable of being reversed or substan- 


tially varied, the error. defect or irregu- 
larity must be one which would. affect 
either the merits of the case or the juri- 
sdiction of the court, The merits of the 
case are said to be affected when the 
flaw or error has resulted in an error of 
jurisdiction. That is not indeed the 
case before us. The expression ‘jurisdic- 
tion’ is to be understood in the sense of 
pecuniary or territorial jurisdiction or 
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Inherent jurisdiction of the court. As 
observed in (1901) ILR 28 Cal 324 it 
does not mean the legal authority of a 
court to certain things. Therefore a 
mere irregularity which does not affect 
the merits of the case or the jurisdiction 
of the court is not a ground for revers- 
ing or varying a decision in appeal. 
Questions as to what is an error, defect 
or irregularity committed by a trial court 
in the course of trial of cases which da 
not affect the merits of the case or the 
jurisdiction of the Court, came up for 
consideration before some of the Indian 
‘High Courts. The following kinds of 
errors, defects or irregularities have not 
been held such- as would affect the 
merits of the case-or the jurisdiction of 
the courts. 

(a) Receiving a plaint presented on 
a holiday: - 

(b) Presentation of plaint before a 
court of higher grade whereas the suit 
otherwise triable by a court of lower 
grade (Vide (1885) ILR. 7 All. 230 (FB); 
AIR 1925 AN 569.). 

(c) Institution of suit under a defec- 
tive power of attorney; (Vide AIR 1931 
All 507; ATR 1949 All 499; ATR 1960. Cal 


15). 
(d) Presentation ` of a plaint by a 
lawyer holding defective vakalatnama, 
(e) Defective frame or signature or 
verification of pipas (Vide AIR 1944 
Oudh 37). Ç 


5.. Ona proper and reasonable con- 
struction of the provisions of Section 99 
of C. P. C. it becomes abundantly clear 
that any defect in the presentation’ of 
plaint cannot be said to be an error or 
defect that would affect the ` jurisdic- 
tion of the court. Nay, in my opinion 
there was no irregularity or error com- 
mitted by the trial court in proceeding 
with the case after it declared the defen- 
dant an agriculturist. The same authority 
was vested with the jurisdiction to try the 
suit under A. R. A. Mere representation 
of the plaint to the same court was there- 
fore of little importance, Even if it be 
assumed that omission to return the plaint 
constituted an érror or irregularity, 
nevertheless the important aspect of the 
matter could not be overlooked that a 
decree was passed in the case and the 
defendant did not take any objection in 
regard to this at the earliest possible time 
but allowed the decree to be passed 
against him. The objection was raised 
for the first time at a very late . stage 
when the appeal was argued before the 
District .Judge. Even in the memoran- 


dum of ‘appeal presented before the Dis- 
trict Judge. This ground was not 
taken at and no prejudice 


having .been caused to the defen- 
dant was alleged. The decree could 
not now be reversed merely on the 
ground of this so-called defect, There is 
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indeed no authority for the proposition 


that-a decree passed by the trial court 


is liable to be reversed simply because 
there has been an irregularity or defect 
in the matter of presentation of the 
plaint. In the case before us- we find 
that the same trial court was vested with 
powers both -on regular civil side and on 
the -relief side. Theinterim order declar- 
ing the defendant as an agriculturist says 
that the case would be tried under the 
Agriculturists’: Relief Act. That it was so 
tried and the provisions of the Act were 
followed in letter and spirit is not dis- 
puted. Even the index of the file and 
the number of the suit were changed. In 
a way there was substantial compliance 
of the provisions of Order 4 Rule 1 of 
C. P. C. In view of all this the argument 
that the court should have returned the 
plaint to the plaintiff for presenting it 
again to the same court is therefore with- 
out any substance and the same appears 


‘ to be based on a hypertechnical view of 


the matter. 

The earlier Full Bench case (civil 
Revn No, 1 of 2010 (J. & K.)) (Supra), it 
seems, did not consider the application 
of the provisions of Section 99 of. the 
Code of Civil Procedure to such a case. 
It was as a matter of concession made by 
the counsel for the other side in that case 
that the point relating to the defect in 
presentation of the plaint prevailed with 
the Full Bench. No law relating to the 
presentation of the plaint as envisaged 
by Order 4 was discussed or even advert- 
ed to in the aforesaid Full Bench judg- 
ment. With profound respect to the 
learned Judges who decided the Full 
Bench case the Judgment, in my opinion, 


' does not lay down the correct law on 


the subject. 


6. I am therefore of the view that 
the decree could not be reversed simply 
because the court did-not return 
the plaint to the plaintif for 
presenting the same again to it. 
Therefore, the order of the first 
appellate court was wrong and the same 
could not be upheld. The reference is 
answered accordingly. The case will now 
be sent back to the original Bench for 
disposing of the appeal on merits. 


JASWANT SINGH J:— 7. I have 
had the advantage of going through the 
judgment prepared by- my learned 
brother Jalaluddin J. and agree with the 
conclusion arrived at by him. 


8. It appears from a perusal of 
the record that after the return of the 
finding that the defendant was an 
agriculturist, the suit was struck off from 
the register of the ordinary Civil suits 
and was entered in the register relating 
to suits under the Agriculturists’ Relief 
Act hereinafter referred to as “the. Act”. 
It further appears t at the suit was there- 
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‘after tried under the Act and during the 
course of eight long years that it’ was 
pending in the trial court, the defendant 
never raised any objection to the juris- 
diction of the. court. The defect. which 
lay in not returning the plaint for pre 
sentation to the proper’ court was, in my 
opinion merely a formal or a technical 
one as the same court was competent 
to try the suit under the Act. The omis- 
sion on the part of the Court in not 
returing the plaint but- proceeding with 
the suit under the Act did not occasion 

any failure of -justice or affect the merits 
of the case or the jurisdiction of the 
-Court which eventually decided the’ suit. 
In Abdul Wahab v., Phirava Lal, AIR 1959 
Puni 586 (DB) it was held that where'a 
court -has jurisdiction to entertain a lis, 
but the matter does not come before it in 
the proper way, then in such a case, ifa 
party submits: to its jurisdiction and sey 
‘not raise an objection on that groun 
the appellate or the revisional Court ant 
not interfere. 


9. * The learned District Judge 
ought not have, therefore, reversed the 
judgment of the trial ‘court. 


. BHAT J::— 10. I agree with the 
order proposed by my learned brother 
Jalaluddin J. in, this’ particular case. In 
this case when the issue of the defendant 
being an agriculturist was decided in his 
favour on 27-10-1961 the suit was struck 
off from: the file of ordinary civil. suits 
and entered in the register maintained 
for suits under the Agriculturists’ Relief 
Act. A new number. was given to the 
suit and thenceforward all the proceed- 
ings In the suit were taken under the 
Agriculturists’ Relief Act. No objection 
was taken by the defendant at any stage 
during the trial of the sult before the 
trial Court in the grounds of appeal 
hefore: the lower appellate court that .the 
suit should have been returned and ` re- 
presented before the same learned Judge 
who was competent to hear this suit on 
the: regular civil side as well as under 
‘the Agriculturists’ Relief Act, This fact 
that the same gentleman had the juris- 
diction to hear the suit in either capacity 
also is a factor which should- go in favour 
‘of the plaintiff and against the defen- 
dant, But other cases can be conceived 
where a suit brought under the ordinary 
civil jurisdiction of a court is ultimately 
held to be triable under the provisions of 
the Agriculturists’ Relief Act, When such 
an issue is actually decided the proper 
course would be to return the plaint. to 
the plaintiff and direct him to present a 
properly amended plaint showing that 
the suit is cognizable by a court having 
jurisdiction under the Agriculturists’ 
Relief Act. In a suit under the Agricul- 
turists’ Relief Act all the previous accounts 
es, If any, have to be 
i in terms of the 
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simple interest which ~ can be 


ALE 


Act. Other factors have alsó to be taken 
into consideration namely about the 
claimed, 
on a particular rate upto 50% in all in 
suits under. the Agriculturists’ Relief Act. 
The plaint also has to mention what is 
the paying capacity of the defendant 
apriculturist, 


11. On the. other hand a suit 
under the ordinary: civil law can be filed 
on the last balance struck between the 
parties and in such cases there is no 
necessity. of opening the previous 
‘transactions unless’ some fraud, misrepre~ 
sentation or. some such other plea is 
taken by the defendant, nor is there any 
necessity of mentioning the interest 
charged nor thé nature of interest and 
at the same time no mention about the 
paying capacity of the defendant has to 
be made. in the plaint. . 


12.: ‘There is another point which 
has to be considered is such cases. When 
the suit -is returned by an ordinary civil 
court to be presented to a court having 
jurisdiction under the Agriculturists 
Relief Act (no matter who the presiding 
Officer is) question of limitation may be 
of vital importance, because under sec 
tion 14 of the Limitation Act, the plain 
tiff may plead for the exclusion of the 
time sepent in the wrong: court but he 
has- to Tov et that he-was prosecuting: the 
suit in the first court in good faith, 
“Good-faith”, has a special definition in 
the Limitation Act.u/s 2 (7) and is a 
negative definition. It defines “good- 
faith” as nothing shall be deemed to be 
done in good faith which is not done 
with due care ‘and attention. It the 
plaintiff wantonly. disregarding all care 
and attention instituted a suit in a courf 
on its regular civil side for which it has 
no justification whatsoever and if — 
transpires la on that the defendant is 
an agricul and the plaintiff could 
not have any reason to imagine other 
wise it is again a question which has to 
be serlously decided by the. court which 
hears the suit subsequently . exercising 
powers under the Agriculturists’ Relief 
Act whether.time spent in the first court 
exercising ordinary civil jurisdiction is 
to be excluded or not in case the suit is 
time barred on the day that this matter 
of the defendant being an. agriculturist 
is held in his favour. 


` 13. The authorities or the analysis 
of law as cited. by my learned brothers 
do not cover the point in issue in 
case. The irregularities mentioned 
my learned brother Jalaluddin J. which. 
are curable under Section 99 of the 
Code of Civil Procedure are of a diffe~. 
rent nature altogether. Similarly the 
authority cited Py my learned ` brother 
Jaswant Singh `J. is also distinguishable 
as not applicable to Bi such cases because. 
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that authority presumes that the suit is 
somehow before the court having juris- 
diction and: the person who could object 
to it submits to: its jurisdiction.and does 
not raise an objection.. That authority 
would apply to the facts of the present 
case but not to all cases which may arise 
under such circumstances, ; 


14. Therefore in my opinion in a 
case where the defendant has been held 
to be an’ agriculturist, the plaint should 
ordinarily be returned to him for pro- 
perly amending it in terms of the Agri- 
culturists’ Relief Act and then represen- 
ting it.in the court having jurisdiction 
under the Agriculturists’ Relief Act. 


ALI C. J.— 15. I have read the 
{sdemaent of my brothers, Bhat, Jaswant 
Singh and Jalalud din JJ. and I find 
myself in complete’ agreement with the 
judgment proposed by Jaswant Singh 
and Jalaluddin JJ. I: would, however like 
to add a-few words of my own, particu- 
larly regarding the observations’ made 
by my brother. Bhat J 


16. 
been detailed in. the judgment: of my 
brother Jalaluddin J. and need not be 
repeated here, The crux of the issue 
involved here is that.the failure of the 
plaintiff in presenting a fresh plaint 
before the same court in its capacity as 
a special. Judge under the Agriculturists’ 
Relief Act :(hereinafter to be referred to 
as the ARA) would vitiate the proceed- 
ings. It is admitted on all hands that 
the judge concerned was not only acting 
as a civil court but was speciall 
powered under the ARA to 
arising under the same. It is also 
common ground that after the defendant 
was declared an agriculturist, the suit 
was transferred to the- agriculturists 
relief register and a new suit under the 
_ ARA was registered, In view of these 

two special circumstances it was not at 
all necessary for the plaintiff to have 
complied with the idle formality of 
presenting a plaint in the same court 
after the defendant was declared an 
agriculturist, and even if the plaintiff 
did not do’so, this- will clearly be an 
irregularity which has not led to any 
miscarriage of justice and would there- 
fore be curable under Section 99 of the 
Civil P. C. : which is applicable to the 
provisions ‘of the ARA. My learned 
brother, Bhat J, has pointed out that as 
the ARA provides a special procedure 
for trying suits under the said Act, and 
a number of factors like the history of 
the transaction, rate of interest etc. have 
to be taken into consideration, therefore 
it is absolutel y esentia that a fresh 
plaint should be filed 
after the! e era mat! 
agriculturist, even anal the court try- 
ing the previous suit and the later suit 


Ghulam Mohd. v. Ali Mohd. 


The facts of this case. have 


. ceedings under the ARA by 
Section 18 of the Act. - 


[Prs. 13-19]. - J. & K. 5 


is the same. I am, however, unable to 
subscribe to this view. The ‘question of 
the application: of the ARA would depend 
not on the allegations. made in the plaint 
but on the averments. in the written 
statement. It is only when the defen- 
dant takes the plea that he is an agricul- 
turist that the provisions of the ARA 
come into operation, In these circumst- 
ances. therefore, it is not for the plaintiff 
to plead facts to-attract the operation of 
the ARA. Thus there is no occasion for 


- the plaintiff to file a fresh plaint on this 


ground alone, © 


17. My brother Bhat J. however 
apprehends that the plaintiff might take 
the easy course- of evading the provisions 
of the ARA by filing a suit in the ordin- 
ary civil court by describing the defen- 
dant as a non-agriculturist. Indeed if 
the court is satisfied that: the power has 
been abused by the plaintiff, it can 
always saddle the plaintiff with heavy 
costs at the time of accepting the plea of 
the defendant that he is an agriculturist, 
but this cannot impose a duty on the 
plaintiff to file’ a fresh plaint before the 
court after the defendant is held to be 
an agriculturist. On the other hand I 
feel that when the court trying an ordi- 
nary civil suit and the Judge specially 
empowered under the ARA are combin- 
ed in one and: the same person, a mere 
change in the nature of the suit and the 
transfer of the suit from the ordinary 
register to the relief register is a suffi- 
cient compliance of law and it ae not 


necessary to insist on the plaintiff to 


take back the plaint and file it again 
before the same court, for this will lead 
to unnecessary delay and inconvenience. 


18. Ix the instant case since the 
original suit was ` transferre? to the 
register of the ARA and a fresh sult was 
registered on the basis of the original 
plaint the irregularity if any is clearly 
curable- under Section 99 of the Civil 
P. C. which definitely applies to the pro- 
virtue of 


19. . For these reasons, therefore, 

I fully agree with the proposition of law 
propounded by my learned brothers, 
Jaswant Singh and Jalaluddin JJ. . and 
concur in wie order proposed by them. 
-Reference ‘answered, 
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Ali Mohd, Respondent. - 
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Civil P. C. (1908), O. 9 R. 9 — Appli- 
eability to applications under O. 33 — The 
provisions of O. 9 apply.to pauper aro 
cations by virtue of Section 141 and 
pauper application dismissed for default 
_ of appearance of the petitioner can 
restored under O. 9 R. 9 — (X-Ref: Sec- 
tion 141, O. 9 general and O. 33 C. P. C} 
AIR 1959 Cal. 182 and AIR 1950 Nag. 82, 
Dist. (Para 4) 
Cases Referred: Chronological Paras 
(1958) AIR 1958 Cal 182 (V 45) = 

ILR (1958) 2 Cal. 437, Harendra 

Kumar v, Contai Bus Syndicate 2 
(1954) AIR 1954 Sau 65. (V 41) = 

6 Sau LR 246, : 

Nurmahomed v. Jubeda oe 3 
(1950) ATR 1950 Nag 82 (V 37) = ` 

, 1950 Nag LJ 110, Ganesh Prasad 

°y. Radheyshyam - 
(1933) AIR. 1933 Mad 5 (V 20) = 

36 Mad LW 586, Subbaraya Deval- 

v. Sundaresa Devai ` 

S. C. Kaul, for Applicant; J. L. 
Chowdhary, for Respondent. 


ORDER:— This is an application for 
restoration of the application for leave 
to sue in forma pauperis which was dis- 
missed for default for the appearance of 
the applicant on 3-6-1970. The present 
application for restoration was made on 
the same day, when the original applica- 
tion was dismissed for default. 

2. An objection has been raised 
on behalf of the respondents in the case 
that the application for restoration does 
nor lie as the provisions of Order 9 

C. P. C. do ‘not apply to such proceedings. 
That order it is submitted, applies only 
to suits and not to applications under 
Order 33 C. P. C. Reliance is placed on 
AIR 1958 Cal 182 and AIR 1960 Nag 82. 


3. “Mr. S. C. Kaul the counsel for 
the petitioner has. on the other hand, 
submitted that by virtue of Section 141 
of the Civil Procedure’ Code the pro- 
visions of Order 9 C. P. C. would apply. 
‘In support of his contention he has cited 
AIR 1933 Mad 5 and AIR 1954 Sau 65. 

4. The question that we are 
therefore called upon to decide in this 
case is as to whether the provisions of 
Order 9 C. P. C. could apply to an appli- 
cation for leave to sue in forma pauperis 
dismissed for default of appearance of 
the petitioner. There appears to be some 


controversy among the Indian High 
Courts on this question. The Bombay, 
Madras and .Saurashtra High Courts 


bave taken the view that order 9 read 
with Section 141 of the Civil Proceduré 
Code can be made applicable to proceed- 
ings taken under Order 33 of C. P. C. 
whereas the High Court of Nagpur has 
laid a contrary view. To me it appears 
that the correct answer to the question 
posed before us should be in favour of 
invoking the provisions of Order 9 read 


Durga Dass v. Banaras Dev 


‘A. IL E 


with Section 141 of the Civil. Procedure 
Code to an application for leave to sue 
in forma pauperis, By virtue of this 
section the procedure in regard to suits 
is to be followed so far as it can be made 
applicable in all proceedings in any court 
having civil jurisdiction. There is no 
reason whythis section cannotbe made 
applicable to applications made under 
O. 33 C- P.C. The authorities cited by the 
learned counsel for the respondent have 
not, discussed the application of order 9 
C. P. C. to an application made under 
order 33 C. P. C., dismissed for default. 
Therefore these are distinguishable. 


5. I am, therefore, inclined >to 
hold that an application for restoration 
of an application for leave to sue in 
forma pauperis issed for default 
will lie. The objection of the zespondeny 
is hereby overruled. 


6.° The application for ” restora- 
tion was made on the same day. There 
appears sufficient cause .for restoration 
as disclosed in the application itself, I 
would, therefore, allow this application 
and restore the application to its origi- 
nal number on payment of Rs. 30/- as 
costs which will be paid up to or on 14- 
6-1971 when the case will come up for 


further proceedings, 


Application allowed. 


AIR 1972 JAMMU & KASHMIR 6 
: (V 59 C 3) 


JASWANT SINGH J. 


Durga Dass, Applicant v. Lt. Col, 
Banaras Dev, Respondent. : i 
Civil Revn No. 85 of 1971, Dl- T-6~ 


1971, from order of Sub. J. (C. J. M3) 
Jammu, D/- 9-2-1971. ` 


Civil P. C. (1908), 0.1; R. 8 — A 
suit by.the plaintiff for permanent in- 
junction restraining the defendant from 
encroaching upon the public road lying 
between. the plots of the parties and in- 
terfering with his right of passage is not 
a representative suit so as to attract the 
provisions of O. 1, R. 8 — AIR 1942 Cal. 
360 and AIR 1951 Mad. 498 and AIR 1939 
All 586 and AIR 1957 Andh Pra 964, Rel. 
on. (Paras 3, 6) 
Cases Referred: Chronological Paras 
(1957) A ae Andh Pra 964 (V 44) 

Andh a 249, 
: ne E v. Ramayy. 
(1951) AIR 1951 Mad 498 "ey 38) = 
(1950) 2 Mad LJ 770, S. K 
Murugesa Mudaly v. Baruda 
Arunagiri Mudaly 
(1942) AIR 1942 Cal 360 (V 29) = 
46 Cal WN 261, Surendra Kumar 
Basu v. District Board, Nadia 4 
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(1939) -AIR.1939 All 586 (V 26) = 
1939 All LJ 821, Mt, Ram, Kali 
v. Munna Lal 5 
D. D: Thakur, for Applicant; Raunaq 
Singh, for Respondent, 


ORDER:— This is a defendant’s 
application ‘to revise an order dated 
February 9, 1971, of the Sub Judge (Chief 
Judicial Magistrate) Jammu, whereby he 
set aside in appeal the order dated June 
26, 1970 of the Sub Registrar, Munsiff, 
Jammu, dismissing the . plaintiff-respon- 
dent’s suit as not maintainable. 

2. The respondent, it appears, 
brought a suit for permanent injunction 
restraining the petitioner from construc- 
ting his house in such a manner as to en- 
croach on the 20 feet wide road lying be- 
tween the plots of the parties. Although 
in para 3 of his petition of plaint the res- 
pondent averred that the road was being 
used by both the parties and other mem- 
bers of the public, in para 4 he specifical- 
ly averred that the construction con- 
templated to be put up by the petitioner 
would reduce the width of the road, in- 
terfere with his right of passage and cause 
great harm and inconvenience to him. In 
the written statement filed by him in 
opposition to the’ plaint the petitioner 
contended that the suit was not maintain- 
able without resort to the provisions 
of O. 1; R.:8, of the Civil Procedure Code 
as the roadiin respect of which the encro- 
achment was alleged was on the respon- 
dent’s own showing a public road, A pre- 
liminary issue relating to the, objection 
was raised by the trial court and on a con- 
sideration of the matter it came to the con- 
clusion that as the respondent had the 
same interest in the road as the public 
at large the suit was representative in 
character and as such is was incumbent 
on him to have obtained the permission 
of the court. as required by O, 1 R. 8 of the 
Civil Procedure Code. The trial Court ac- 
cordingly dismissed the suit as not main- 
tainable, On appeal the learned Sub Judge 
(Chief Judicial Magistrate) Jammu, set 


aside the ofder holding that the, suit 
having been brought in his pérsonal 
capacity by the respondent was not 


covered by the provisions of Order 1 


Rule 8 ‘Civil Procedure Code, According- 


ly he decided the preliminary issue in 
favour of the respondent and remanded 
the suit to the trial court for determina- 
tion of the, rest of issues. Aggrieved by 
this order the petitioner has come up in 
revision to ‘this court. 


3. The short question that I am 
called to decide irf this revision is as to 
whether the present suit is not maintain- 
able in view of the provisions of Order 1, 
Rule 8, Civil Procedure Code. It is now 
well settled; that Order 1, Rule 8, C. P. C. 
is merely an enabling provision formula- 
ted for the sake of convenience and it 


Rahim Sheikh v. Samad Sheikh 


[Prs. 1-7] J.&K.7 


does not debar a member of community 
from. instituting a suit on his own right 
in respect of a wrong done to him though 
the act complained by him may also be 
injurious to the whole community. 

4, Explaining the scope of 
Order 1, Rule 8, Civil Procedure Code 
a Division Bench of the Calcutta High 
Court observed in Surendra Kumar Basu 
a Board, Nadia, AIR 1942 Cal 


“Order 1, R. 8, Civil P. C. as is well 
established, is a purely enabling section. 
It entitles under certain circumstances 
only some vf the interested persons to 
bring a suit on behalf of all, but it does 
not force one to represent many if i 
action is maintainable without the join- 
der of these persons.” 

5. Again in S. K. Murugesa 
Mudaly v. Baruda Arunagiri Mudaly, AIR 
1951 Mad 498. Raghava Rao J said:— 

“After all, the provision of O. 1, R. 8, 
is only an enabling provision and there 
is no reason why’ merely because the 
plaintiff happens to share the same in- 
convenience by the obstruction to the 
highway as other people do he should be 
debarred of his right to seek relief.” 
The decisions of the Allahabad and 
Andhra Pradesh High Courts in Mt. Ram 
Kali v. Munna Lal and Lingam Ramases- 
hayya v. Myneni Ramayya reported in 
AIR 1939 All 586 and AIR 1957 Andh 
Pra 964 respectively are also to the 
same effect 


6. For the foregoing reasons I 
am of the opinion that the suit filed by 
the respondent was not a representative 
suit so as to attract the provisions of 
O. 1, 8. of the Civil Procedure Code 
and the order passed on appeal by the 
learned Sub Judge (Chief Judicial Magis- 
trate) Jammu, is perfectly in order. 
| In the result this revision fails 
and is hereby dismissed but in the 
circumstances of the case without any 


order as to costs. 
Revision dismissed. 


‘ATR 1972 oe & KASHMIR 7 
C 4) 
S. MURTAZA FAZL ALI C. J. AND 
MIAN JALALUDDIN, J.. 

Rahim Sheikh, Appellant v. Samad 
Sheikh and others, Respondents. 

Second Appeal No. 18 of 1970, D/- 
27-7-1971, from judgment and decree of 
District J. Srinagar D/- 25-6-1970 

Transfer of Property Act (1882) S. 44 
— Co-sharer — Right to transfer — A 
Co-sharer who is in actual or constructive 
possession at least of a small portion of 
tke joint holding can transfer to the 
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extent of his share in the joint bolding — 
AIR 1966 J. & K. 39, Followed. 
(Para 2) 

Cases . Referred: Chronological Paras 
(1966) AIR 1966 J & K 39 (V 53) = 

1966 Sa LJ 80, Mst. Rabti v. -' 

Wali Ganai 

. 5. P. Vohra, for Appellant; M. A. 
Mahvi, for Respondents. 


JUDGMENT.:— ‘This is a defendant's 
appeal against the judgment. and decree 
of the District Judge, Srinagar, by which 
he has modified the decree of the trial 
court in a suit for declaration. 

2. The plaintiff brought . the 
present action for a declaration that the 
two sale deeds executed by Mohammad 
Sheikh defendant No. 2 in favour of 
Rahim Sheikh dated 23-7-1964 and 29-8- 
1964 be declared invalid. By means of 
sale deed dated 23-7-1964 the defendant 
No. 2 purported to sell 2 kanals 4-marlas 
of land out of the disputed land to the 
first defendant and by means of the 
second sale deed dated 29-8-1964 1 
kanal 14 marlas‘of land was being sold 
from the joint holding by the defendant 
no. 2 to the defendant No. 1. The only 
ground on which the plaintiff based the 
present actlon was that. the defendant 
no, 2 being a co-sharer and not in posses- 
sion of any portion of the land was in- 
competent to sell the land to, the first 
defendant. The trial court of Sub Judge 
(Judge Small Causes Court) Srinagar 
after going through the evidence of the 
parties, rejected. the plaintiffs case and 
held that as the second defendant was 
in possession of a portion of the joint 
holding, he had a right to sell the same, 
by means of his judgment dated 31-10- 
1969. On appeal the learned District 
Judge, Srinagar, reversed. the decree of 
the trial court and maintained the same 
only to the extent of 1 kanal 4 marlas 
by means of his judgment dated 25-6- 
1970. The District Judge appears to 
have been swayed by the consideration 
that since the second defendant was in 
possession of 1 kanal 4 marlas of land 
only. he could sell only this portion of 
the land and.not more. Here the learned 
ee has committed a clear error of 

W. 

In the case of Mst. Rahti .v. Wali 
Ganai reported as AIR 1966 J & K 39a 
Division Bench of this court has held 
that a co-sharer cannot transfer -a especi- 
fic portion of his share if he is not in 
actual possession of any portion of the 
joint holding. The Division Bench how- 
ever pointed out that where a co-sharer 
is in exclusive possession of a piece of 
joint holding which does not exceed his 
share either by convenience or without 
any hindrance from other co-sharer he 
can transfer this interest. Thus the only 
obstacle placed in the way of a co-sharer 
transferring his land was that he must 


Mohd, Khan v.. Shahmali 


A.I. R. 


be in possession of any portion of the 
joint holding. It is not necessary ta 
co- er should be in possession of the 
entire share which he holds. It is suffi- 
cient if he is in possession of a small por- 
tion of the joint holding which will en- 
able him to transfer his land to anybody 
else and the final rights of the parties 
will be adjusted at the time of partition 
The learned District Judge bas clearly 
found that so far as 1 kanal 4 marlas of 
land under Survey No. 181/min is con- 
cerned ‘the defendant no. 2 was'in posses~ 
sion either personally or through his 
tenant. The learned Judge however tried 
to draw a distinction between the ‘exclu- 
sive possession by a co-sharer and con- 
structive possession through a tenant. In 
the eye of law however for the pi pose 
of ownership and possession there is no 
such distinction at all. An owner may 
be In possession of-a piece of land either 
personally: through personal cultivation 
or he may be in possession of the said 
land through: his tenant. In the first 
case it is actual possession and: in the 
latter case it is constructive possession, 
nevertheless it is ‘possession In the eye 
of law. Furthermore the learned Judge 
has wrongly held that the second defen“ 
dant being in possession of 1. kanal 4 
marlas of land was not competent to sell 
the land exceeding this limit, It was not 
disputed before him nor before. the trial 
court that the land sold by the second 
defendant exceeds his share. Thus a 
transfer by a co-sharer in order to be 
valid must satisfy two conditions:— 

i. that the vendor should be in posses- 
sion either actual or constructive of any 
Portion of the joint holding: and 

ii. that the land sold should not. 
exceed the share held ‘by the co-sharer. 
In the instant case both these conditions 
are satisfied, therefore there was no 
warrant for the learned District Judge 
to have interfered with the judgment 
of the trial court.. _ 

3. For the. reasons given above 
the appeal is allowed, the judgment and 
decree” of the District Judge is set aside 
and that of the trial court is hereby 
restored. There will be no order. as to 


costs. 
Appeal allowed. 


‘AIR 1972 JAMMU & KASHMIR 8 
(V 59 C 5) 
MIAN JALALUDDIN J. 
Mohd. Khan, Appellant v. Mst, 
Shahmali; Respondent. 


Second Appeal No. 68 of 1967 De 
28-4-1971, against order of Dist. 
Baramulla D/- 10- ‘10- 1967. 
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. Muhammadan Law —— Marriage — 
Khana Damad institution is not opposed 
to Muslim law or . public: policy —AIR 
1970 J. & K. 154 Disting; AIR 1921 All. 
152 and AIR 1950 Cal, 364, Rel. on. 

-(Para 5) 
Prenup agreement under which 
a muslim who has been brought in as a 
Khana damad by his father-in-law, 
undertakes to pay certain amount of 
marriage expenses incurred by his father- 
in-law in case he leaves his wife’s paren- 
tal house, is not unconscionable and 
opposed to Muslim law or public. policy 
of the village folk. Violation of. such 
agreement operates as divorce between 
the husband and wife.. (Para 8) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 J&K 154 (V 57) = . 

1971 Kash LJ 50, Mst. Jani ve. 

Mohd, Khan 4,5 
(1950) AIR 1950 Cal 304 (V 37) 

Butfatan Bibi v. Sheikh Abdul 


Salim 7 
sa ATR 1936 All 387 (V 23) = 
1936 All LJ 302, Bachchoo Lal .. 
‘v. Mt. Bismilla 6 
(1921) ATR 1921 All 152 (V 8) = . 
19 LJ 675. Muhammad 
Muin-ud-din v, Jamal Fatima’ © 7 


K. N. Raina, for Appellant; - J. . N. 
Bhan, for Respondent. 

JUDGMENT:— This is the defen- 
dant’s second appeal and arises out of a 
suit for dissolution of marriage brought 
by Mst. Shahmali in the Court of Sub 
Judge. Handwara, The trial court dis~ 
missed the suit of the plaintif On 
appeal the learned District Judge Bara- 
mulla reversed the judgment and decree 
of the trial court and decreed the suit of 

the plaintiff. 
i 2. The case of the plaintiff was 
that she was: married to the defendant 
Mohd Khan in the year 2007 Bk. and that 
after the Nikkah ceremony a pre-nuptial 
agreernent dated 25-7-2007 was executed 
by the defendant in favour of the plain- 
tiffs father. According to this _agree- 
ment the defendant had to live as 
Khana Damad in the plaintiff's parental 
house. It was inter alia agreed upon 
that in case the defendant would leave 
the plaintiff's house he would pay a sum 
of Rs. 700.00 to the plaintiff as expenses 
incurred by the father for the marriage 
ceremony, and in default of payment of 
this amount the condition would operate 
as divorce, The plaintiff further alleged 
that the defendant did not fulfil the con- 
‘dition of the agreement. He ran away 
from her partental house 4 years before 
the institution. of the suit. He failed to 
return during these 4 years and has not 
ormed the conjugal obligations, She 
not been maintained for’ all these 
years and the treatment of the defen- 
dant was cruel and harsh during all these 
years. 


_ Mohd. Khan v. Shehmalf (Jalaluddin J.) 


[Prs. 1-5] J.&K. 9 


The. trial court. after raising neces- 
sary issues in the case- held that the 
plaintiff had failed to establish that the 
defendant had himself run away from his 
father-in-law’s house. The defendant 
resided with the plaintiff for quite good 
num of years. The fact was that the 
plaintiffs father had himself sent the 
defendant to Karnah for labour. When 
the latter returned from Karnah he was 
refused access to his wife. There was 
thus.no question of violation of any con- 
dition of the argeement. The case of 
maltreatment of the wife by the husband 
was not proved. 

On appeal the learned District Judge 
after discussing the evidence extant on 
the record came. to the positive conclu- 


sion . that the - execution of the 
agreement by the defendant was 
established, According to the con- 


dition in the agreement the defendant 
had to pay a sum of Rs, 700.00 if he left 
his father-in-law’s house, and if he failed 
to do so that would operate as divorce. 
The learned appellate court also fotind 
that the defendant had run away from 

‘father in-laws house and that notice 
sent by the wife demanding Rs, 700.00 
from the husband had been refused by 
the latter. On the whole the appellate 
court: did not agree with the contention 


-of the husband that. he was deceitfully 


made to leave the house of the plaintiff. 


3. As regards the validity of the 
agreement the court of first appeal held 
that this agreement was not in any way 
opposed to the Muslim Law and was not 
in any way unconscionable. The viola- 
tion: of the condition by husband entitled 
the wife to seek divorce from the 
husband, In fact the violation of the con- 
dition itself operated as divorce. The 
suit of the plaintiff was accordingly 
decreed. . 

4. The only point that has been 
urged before me in this second appeal 
is that the agreement is not proved. and 
if held to be proved is unenforceable. 
The condition of non-payment of 
Rs. 700.00 by the husband is opposed to 
Public Policy and violation of this con- 
dition would not operate as Talaq by the 
husband to his wife, Learned counsel 
for the appellant has relied upon the 
observations made by this court in AIR 
1970 J & K 154. 


5. Now so far ‘as the agreement 
in question is concerned there is a clear 
finding of the first appellate court in 
favour of its execution by the husband. 
There is no compelling reason for this 
court to disturb this finding of fact. The 
question, however remains for considera- 
tion is whether the condition in the 
agreement is opposed to Muslim law and 
whether the violation of this condition 
would entitle the wife to seek divorce 
from the husband. In my opinion a pre- 





10 J.&K, [Prs 5-8] 


nuptial agreement according to which 
the husband undertakes to -pay the 
amount of marriage expenses incurred 
by this father-in-law in case he leaves 
the parental house of his wife is’ not 
opposed to the policy of the village folk 
who usually bring Khana Damads for their 
daughters and keep sons-in-law in their 
houses. When a villager brings a Khana- 
damad for his daughter he has to 
undergo expenses for the marriage. The 
husband has almost to incur nothing. It 
is the father-in-law who has to make 
provision for everything both for his 
son-in-law and for daughter kept. at 
home. Jn fact the Khana’ Damad is 
brought as a son in the house. Should 
the son-in-law repudiate his Khanada- 
madi and decide subsequently to leave 
parents house of his wife and to take 
his wife along with him, or runs away 
from there without any rhyme or reason 
and does not maintain his wife and 
_perform the matrimonial rights, he up- 
sets the whole arrangements of the family 
and of the house. On the happening of 
such a contingency and in such a situa- 
tion which is so vexing both for his father- 
in-law and for his wife if he is called 
upon to pay the specified amount (which 
however must be reasonable according to 
the paying capacity) undertaken by him 
to pay can it be said that the terms of 
such a pre-nuptial agreement are void 
and unenforceable and the Clause rela- 
ting to its enforcement is unconscionable 
or opposed to public policy? In my 
opinion it is not, The reason is that ac- 
cording to the institution of Khanada- 
madi which is prevalent in the valley of 
Kashmir a Khanadamad. puts himself 
voluntarily under a customary obligation 
to live in his father-in-law’s house 
permanently, for that solves many of the 
_ problems of the family. He himself 
enjoys some amenities. He has not to 
bother much about his wife’s mainten- 
ance. On his father-in-law’s death _ his 
wife succeeds as a son and he himself ac- 
quires a life interest in the property after 
the death of his wife. So if in the pre~ 
nuptial agreement the son-in-law binds 
himself to pay a specified sum as token 
money spent by his father-in-law on the 
marriage on his running away from the 
house and deserting his wife then on the 
happening of this contingency if he is 
called to pay the specified sum that in 
my opinion would not constitute a docf- 
rine opposed to Muslim Law. . The 
observations made in AIR 1970 J & K 154 
and relied upon by the counsel for the 
appellant have got no relevance to the 
facts of the present case. That was a 
case where a Khanadamad had to live 
like a surf or servant in the house of his 
father-in-law; it was held that:— 


“Where by an agreement - between 
Mohammadan husband (a Khana*Damad) 


- Mohd. Khan v. Shahmali (Jalaluddin J.) 


A.L RB. 
and wife, the husband agreed that he 
would not commit an act of deceit by 
disobeying his father-in-law or by not 
rendering service to him and on breach 
of any of the conditions therein the wife 
would be entitled to divorce her husband 
such conditions were not conducive to 
best spirit of marriage and the agreement 
was opposed to public policy, If the 
Khana Damad failed to render -service 
to his father-in-law, that would not 
operate as a divorce for dissolution of 
marriage between the couple.” > 

To this view I fully subscribe even’ now, 
but such is not the case before us. ` 


6. The next question is whether 
the violation of such a condition would 
operate as divorce. In Mulla’s Mahome~ 
dan Law (vide Section 309) a divorce may 
be pronounced so as to take effect on the 
happening of a- future event, This is 
called a case of contingent divorce. In 
AIR 1936 All 387 the view taken is that 
under Mohammedan Law a divorce may 
be so pronounced as to come into effect 
not immediately, but at some future time, 
contingent on the happening of some 
specified future event. Faizi in his 
Mohammedan Law has observed that the 
husband has the power to delegate his 
own right of pronouncing divorce to the 
wife. A stipulation that under certain 
specified conditions the wife can prono- 
unce divorce upon herself has been held 
to be valid provided first, that the option 
is not absolute and secondly that the 
conditions are reasonable and not opposed 
to public policy. 


aay © Again in AIR 1921 All 152 it 
was held that where an  anti-nuptial 
agreement made between a lady and a 
prospective husband and the prospective 
father-in-law provided for the payment 
of certain amount in the event of any 
future contingency that was a vald 
agreement and was enforcible even after 
divorce. In AIR 1950 Cal 304 the 
view laid down is that an anti-nuptial 
agreement by a Muslim husband that he 
would pay separate maintenance to his 
wife in case of disagreement, and that 
the wife would have power to get herself 
divorced, in case of the failure of hus- 
band to pay the amount was not opposed 
to the public policy and was enforcible 
under the Muslim Law. 


8. For the foregoing reasons I 
am in agreement with the learned appel- 
late court that the condition as laid down 
in the agreement is not opposed to the! 
Muslim Law or public policy and the 
violation of this condition would entitle 
the wife to claim separation’ from her 
husband. In fact I am given to under- 
stand by the learned counsel for the 
appellant that the ‘plaintiff has already 
married a second -husband ‘after the 
judgment of the first appellate court, The 
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judgment and decree of the District 
Judge Baramulla are accordingly affirm- 
ed and the appeal is hereby dismissed, 
but leaving ithe parties to. bear their own 
costs. 


Appeal dmit 





AIR 1972 TANM trea 1 
J. N. Be AND MIAN 

: JALALUDDIN JJ. 

Pran Nath Panjan.. Appellant v. State 
of Jammu and Kashmir, Respondent. 

Civil Misc. First Appeal No, 11 of 
_ 1970, D/- 14-7-1971, from order of Dist, 

J.. Srinagar, D/- 13-6-1970. 

Arbitration Act (1940), Sec. 20 — 
‘An application . under. Sec. 20 by a party 
when his earlier civil suit on same aver- 
ments is dismissed after contest, is not 
maintainable. AIR 1962 SC 406 and AIR 
1966 SC 402, Disting, ` (Paras 4. 5) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 402 (V 53) = 

(1966) 1 SCR 689, Ramvallabh 
‘Tibrewalla: v. Dwarka Das and 


Co. 

(1962) ATR 1962 SC 406 (V 49) = 
(1962) 3 SCR 702, Abdul Kadir 
rae ‘vy. Madhav Prabha- 

ar 

K. ‘N. Raina, for Appellant; A. 1 
Raina, for Respondent. 

MIAN JALALUDDIN J.:— The 
learned District Judge, Srinagar, has dis- 
missed an application under section 20: of 
the Jammu and Kashair Arbitration Act 
filed by the appellant against the. State 
of Jammu and Kashmir. The appellant 
alleged that he in the year 1960 obtain- 
ed a contract from the Irrigation Depart- 
ment for excavation of earth and also for 
the construction of a drainage in New 
Partap Canal,’ Akhnoor, Eventually the 
Chief Engineer of the Department issued 
a demand notice calling upon the appel- 
lant to pay a sum of Rs. 5913.00 which 
was alleged to be due from him. Steps 
were taken to enforce the claim by re< 
covering it as: arrears of land revenue. 
The petitioner appellant denied his liabi- 
lity to pay the amount, and he -by means 
of the application sought the arbitration 
of the Chief Engineer on the matter. He 
called in-question the power of the 
Chief Engineer to have arbitrarily modi- 
fied the rates to his disavantage. This 
petition was resisted by the respondent 
on various grounds. : 

The maintainability of the petition 
was inter alia objected to on the ground 
that the petitioner, appellant had brought 
a suit in the court of the Sub-Registrar, 
Srinagar, in which he had made the same 
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averments as in the present petition and 
had claimed relief from the court by way 
of issuing an injunction against the Chief 


_Engineer, That-:suit- was, however, dis- 


missed on 16-3-1970. Meanwhile - the 
petitioner filed an application on- 18-8-69 
under Section 20 of the Arbitration Act. 
The learned Judge was of the opinion 
that the petition was not maintainable 
as in his view, Sec. 34 of the Arbitration 
Act delimits the stage upto which refer- 
ence‘to arbitration might be sought in a 
matter touching an arbitration agree- 
ment about which legal proceédings have 
already been taken. The stage lasts upto 


the filing of the written statement 
or taking of any- other steps in’ 
the proceedings. According to the 
learned Judge that stage was over 


and therefore the right of the peti- 
tioner: to invoke the arbitration clause 
had-become extinct and it could not be 
held ta survive for purposes of Sec. 20 
of the Act. He, therefore, dismissed the 
petition. Aggrieved by this order- the 
petitioner appellant has come up in. ap 
peal before this court. 

2. We have -heard the arguments 
in case. : 
On a perusal of the civil file 
No. if entitled Pran Nath v. Chief 
Engineer Irrigation decided by the Sub 
Registrar, Srinagar, on 16-3-70 it would 
appear that the appellant had brought a 
civil -suit with the same allegations. He 
made similar averments in the plaint as 
in the petition. In the suit he disputed 
the power of the Chief Engineer to have 
modified the rates. He therefore, asked the 
civil court to consider this matter, quash 
the notice of demand, and grant a decree 
for perpetual injunction: against the Chief 
Engineer, Now the matter .upon which 
the petitioner appellant sought arbitra- 
tion by means of an application under 
Section 20 of the Arbitration Act was 
precisely the same as in the civil suit 
which was pending before the civil court. 
That suit was, however, dismissed by the 
civil court. In fact it was during the 
continuance of the proceedings of the 
civil suit that the appellant filed an- 
application under Section 20 of the 
Arbitration Act. In the said application 
he did not make any mention of the 
pendency of the civil suit in the Civil 
court, This fact he suppressed in the 
petition before the District Judge. 

4, Now under Section 9 of the 
C. P. C. all suits are triable by civil 
courts unless their . cognizance is ex- 
pressaly barred by any statute. The 
ordinary rule is that civil courts do 
possess jurisdiction to try all kinds of 
suits which those courts. are competent 
to try and decide. Should, however, 
there- be an arbitration agreement 
between the parties. that. would not 
necessarily oust the jurisdiction. of the 
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civil courts but the arbitrator . being a 
judge of the chaice of the parties priori- 
ty to decide the case is his. By conduct 
if the parties decide to refer the case to, 
the arbitrator and are willing to do all“ 
things necessary for this purpose, «and 
also are prepared’ to abide by the deci- 
gion of the arbitrator, then-the civil court 
should stay its hands, in order to enable 
the arbitrator to give his award in . the 
c4se. But where the -party himself 
chooses ta invoke the jurisdiction of the 
civil court, submits to it, does not avail 
of the arbitration clause, files a regular 
sult in which the defendant appears and 
contests the suit and ultimately the suit 
is dismissed he cannot afterwards claim 
the benefit of the arbitration clause and 
ask the court to enforce the said clause 
against the second party. Having once 
submitted to the jurisdiction of the civil 
“ lcourt he ae file a subsequent appli- 
cation making the same averments there- 
in asihe had made in the ‘plaint. The 
authorities ATR 1962 SC 406 and AIR 
1966 SC 402 relied. upon. by the counsel 
for the appellant have got no application 
to the facts of the present. case and they 
are distinguishable. Neither in’ AIR 1962 
SC 406 nor in AIR 1966 SC 402 was there 
any question involved relating to thé 
pendency or dismissal of a suit -by.a 
party to an arbitration. agreement. : The 
ratio as laid down in AIR 1962 SC 406, 
is that where parties enter into an arbitra- 
tion agreement knowing full well that 
there ‘is another person who is interested 
but leave such person out, the court may 
send the parties to the forum of arbitra- 
tor chosen by them, even if the-. other 
person who might `be .:interested and 
whose share is not In dispute cannot be 
made party.before the arbitrator.. That 
was an application made under Sec, 20 
of the Arbitration Act for filing of agree- 
ment to refer the dispute to arbitration. 
In order. to be more precise about ` the 
defence in that case it is worthwhile to 
know the objections raised in that case. 
The grounds on the basis of which the 
petition was resisted. and arbitration was 
- sought to be avoided were as under:-— 


.“(1)..That the widow (interested in 
the case) admittedly had a share in the 
forest and as she was not a party to the 
application there could be no reference 
to arbitration as the whole dispute as to 
the forest would . not RS Bere, the 
arbitrators, 


(2) The Pes only desired in 
their application that the disputes aris- 
ing out of the agreements of October, 22, 
1948 and February 27, 1953 be referred 
to arbitration but did not include -the 
agreement of May 5,1952, and therefore 
no reference could be made as it would 
be piecemeal reference resulting in -split- 
ting up the cause of action. ne: 
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(3) The. dispute sought to be. referr- 
ed was not covered by the. arbitration 
clause: 
`. (4) The respondents. had made 
allegations of fraud against the appellant 
in their’ application and that was also a 
ground for not referring the dispute to 
arbitration.” 


5. From the above it is clear that 
the points raised and decided .in the sald 
authority were altogether different from 
those that are involved in the case before 
us. Again, in AIR 1966 SC 402 (Supra) 
the facts were that - by an arbitration 
agreement while the suit was ` pending 
the parties intended to withdraw it so 
that the disputes might be resolved with- 
out recourse to the litigation. The suit was 
withdrawn accordingly on the ae date. 
Their Lordships before whom the point 
relating to the maintainability of the 
petition was debated held that the agree: 
ment could be filed under Section 20 
even though it was signed: by the parties 
while the. suit was pending. The essen- 
tial condition upon which the arbitration 
agreement became operative was the 
withdrawal of the suit. The agreement 
had been entered into while no suit with 
respect. to the subject-matter was pend-~ 
ing before . reference.to arbitration was 
valid. It is obvious that thatis not the 
case before us.’ Here no suit was with- 
drawn by the parties in order to refer the 
dispute to the arbitrator: In fact the suit 
was pending and was contested by the 
parties at the time when the applicati 
under: Sec. 20 of the Arbitration Act. was 
made by the appellant, The suit was 
dismissed. Such an application could 
hardly. lie. - 

* 6: We are, therefore,. of the 
opinion that the order of thè learned 
District Judge dismissing the application 
of the appellant does not suffer from any. 
legal flaw and the same is upheld. The 
appeal is dismissed but leaving the parties 
to bear’ their own costs, 

Appeal dismissed, 


_ MIAN e E ae 

Surrinder Lal and others, Petitioners 

v. Registrar (District Judge) Srinagar- and 
others, Respondents. 

- Writ Petn. No. 139 of- 1969, D/- 22 

4-1971. 


(A) Registration Act (1908), Sec. 68 
— Registration ithout having territo- 
rial: jurisdiction — ation of. a 
document by a Sub Registrar or a Regi- 
strar who has no territorial : jurisdiction. 
to register it is illegal and void, which 
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ean be set aside in writ jurisdiction — 
‘(X-Ref: — Constitution of India Art. 226 
AIR 1958 Assam 56, Rel. on. (Para 7 


(B) Conktitution of India Art. 226 — 


‘Alternative remedy — Where a registra- . 


‘tion under the Registration Act is illegal 


and: void being without territorial juris-" 


diction it can be. set aside in writ juris- 
diction ` notwithstanding that, a con- 
current remedy is available to the 
aggrieved party.,  - ee 
Cases Referred: Chronological 
(1958) AIR 1958 Assam 56 (V 
Mahaluxmi Bank Ltd. v. Kamakh- 


Paras 


yalal Goenka 7 
(1940) AIR 1940 Nag 13 (V 27) = 

1939 Nag! LJ 520,  Suganmal 

Chaganmal v. Mt. Umraobi 7 


' I. Nanak Chand, for Petitioners; 
M. L. Qureshi, for Respondents,  - - 


ORDER::— This writ petition has 
been filed by the petitioners named above 
for issuance 'of an appropriate writ or 
direction for' quashing the- impugned 
order. -Petitioners have averred that 
they are the owners of the Agricultural 

“land in village Rakh Buran, _ Tahsil 
Sonawari Dist. Baramulla. The said vil- 
lage is situate within the territorial limits 
of registration of Sonawari District 


. by the 
Sub Registrar. Sonawari or Registrar, 
Baramulla. Neither the Sub Registrar 
of Sub District of Srinagar nor the Regi- 
strar of Srinagar has jurisdiction to.regi- 
ster any deed pertaining to. land situate 
in the above. mentioned’. village: That 
one Amar Nath Tikku is a_ petition 
writer and carries on his practice at 
Saddar Court, Srinagar, The said petition 
writer has written many documents and 
applications of the petitioner No. 1 and 
other petitioners and is fully. aware of 
the fact. that‘ the petitioner No. 1 holds 
power of attorney on behalf of the other 
petitioners. Somewhere in the month of 


April 1969 the petitioner No. 1 came to. 


know that the respondent No. 5 above 
named in collusion with the said petition 
writer has got a sale deed forged on 19th 
of September 1968 allegedly executed by 
the petitioner No. 1 on ‘his own behalf 
and on behalf of the other petitioners as 
their attorney in favour of respondent 
No. 5 for 45 kanals and six marlas of 
land situate In village Rakh Buran Tehsil 
Sonawarl. ` 


The said forged sale deed was pre~ 
sented by the respondent with the abet- 
ment of the said petition writer not 
before the Sub-Registrar Sonawari witb- 
in whose. jurisdiction the land is situate, 
but in order to suppress the forgery the 
said document was presented before the 
Sub Registrar Srinagar respondent No. 2 
who without vires recorded an order of 


: a Dy 
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refusal on the ground that according to 
the affidavit of the vendee the vendors 
were avoiding to appear for registration. 
The order of presentation and refusal 
enforced by the respondent No, 2 is on 
the face of it without jurisdiction. Against 
the order of- refusal dated @10-10-1968 
respondent No. 5 went up in appeal to 
the Registrar Srinagar respondent. No. 1 
who entertained the. appeal and issued 
summons to the petitioner. But the res- 
pondent No. 5 in collusion with the pro- 
cess server succeeded in getting the false 
report that the petitioners had refused to 
accept service of summons, Thereafter 
the respondent No. 1 the Registrar ac- 
cepted the appeal against the void order 
of the respondent No, 2 without jurisdic. 
tion and unauthorisedly directed the Sub 
Registrar concerned to register the sale 
deed. His order is dated 25-2-1969. 
Thereafter the respondent No. 5 collec- 
ted the forged sale deed from the office 
of the respondent No. 1 along with a copy 
of the order dated 25-2-69 of the respon- 
dent: No. 1 and presented the same 
before the. Sub-Registrar Sonawari who 
without looking to the fact that he was 
not posted:-within the registration Dis 
trict of Srinagar and therefore the order 
of the Registrar Srinagar was nullity 
and was not binding on him illegally re- 
gistered the document in pursuance of 
the- order of the Registrar. Nor could 
the impugned sale deed be presented 
before him beyond four months period 
and in absence of the vendors of the 
deed. It.is averred that this registra- 
tion endorsement of the respondent 
No. .3 is null and void and without furis- 
diction and in law the sale deed is with- 
out registration, That the sale deed be- 
ing void and the orders passed by the - 
Sub-Registrar being without jurisdiction 
it is prayed that an appropriate writ be 
issued. in favour of the petitioners. The 
petition is supported by. an affidavit, 


. 2 In this case only respondent 
No. 5 has appeared. Against the other 
respondents the case has been set ex 
parte as none has appeared'on their be- 
half. In his objections the respondent 
No.5 has - stated that the writ peti- 
tion is misconceived. The petitioners 
have alternate remedy available both 
under the Registration Act as well as by 
way of civil suit. In fact the petitioners 
have already filed a civil suit which is 
pending trial in the court of Munsifé 
Sumbal; as such the extraordinary juris- 
diction of the High Court cannot be in- 
voked by. way of filing the writ petition. 
About the sale deed it Is averred that if 
was executed by the petitioners in Srina- 
gar who chose the petition writer and 
after executing the sale deed misrepre- 
sented to the respondent No. 5 to present 
the sale deed in Srinagar for registration. 
The registration was refused by the Sub 
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Registrar. Thereupon an appeal was filed 
before the Registrar Srinagar, That 
every thing was manoeuvred by the peti- 
tloner No. 1 and at this stage he could 
not be allowed to make a grievance out 
of it. The allegation.of forgery of the 
sale deed Sequired thorough investiga- 
tion which could not be gone into in the 
writ proceedings. this count also 
the writ petition was not maintainable 
In the end it is submitted that the peti- 
tion be dismissed. >- f : 

3. The relevant record relating 
to the sale deed and its registration has 
been summoned and is on the file. The 
impugned order and the sale deed have 
also been filed, 

4. Mr- Nanak Chand learned coun- 
sel for the petitioner has contended that 
the presentation of the sale deed before 
the Sub-Registrar Munsiff Srinagar, pre- 
sentation of thé appeal against the order 
of refusal of the Sub Registrar before the 
Registrar, Srinagar, the appellate order 
of the Registrar and the subsequent re- 
gistration of the sale deed by the Sub Re- 
gistrar, Sonawari are all illegal acts and 
without jurisdiction, The endorsement of 
the registration on the sale deed is void. 


He has referred me to S. 68 of the Regi- - 


stration Act: and also to some authorities 
of the Indian High Court on questions re- 
lating to void registration. The argu- 
ment is that the registration of the docu- 
ment being - without jurisdiction this 
court can issue an appropriate writ for 
quashing the same, 


5. As against this Mr. -M L. 
Qureshi counsel for the, respondent has 
submitted that there-is already a civil 
litigation going on between the parties 
in respect of the same subject matter and 
therefore when an alternate remedy has 
been availed of by the petitioners there 
is no ‘point for invoking the éxtraordi- 
nary jurisdiction of this court. Moreover 
it is submitted that the registration of 
the document has been effected by the 
very officer who was competent to do it, 
therefore, it is not a void act and it can- 
not be made subject of controversy in 
the writ proceedings. Points relating to 
the illegality or otherwise of registration 
can be raised by an appropriate suit 
under the Registration Act, 

6. I have given my thoughtful 
consideration to the questions posed 
before me. 

7. It is ior to make a 
difference between a case of illegality 
affecting the jurisdiction of the Sub 
Registrar or Registrar and a mere case 
of irregularity. Where a document is 
presented for registration before the 
Sub Registrar by an unauthorised person 
or there is.some defect in the endorse- 
ment recorded by the Sub Registrar or 
Registrar on the instrument, it may be a 
Jease of mere irregularity. But where a 
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document is presented for registration 
beyond the time prescribed -or before a 
Sub Registrar ' or a Registrar who 


has got no territorial jurisdiction to 
register the same it is a case 
of illegality affecting the jurisdictio: 


-of the Sub Registrar or the Registrar as 


the case may be. In all such cases regi- 
stration would be illegal and void. In the 
instant case before us it is admitted that 
the Sub Registrar, Srinagar, had no 
jurisdiction to accept the instrument of 
sale for registration. Despite this - the 
document was presented before him. He 
it seems did not record refusal on the 
ground that he had no territorial juris- 
diction to register the document but -on 
the ground that the vendors had refused 
to appear before him and thus they had 
denied the execution of the instrument. 
Thereupon an appeal was preferred be- 
fore the Registrar Srinagar. The then 
Registrar it.is curious, entertained the 
appeal on the erroneous assumption that 
he had jurisdiction to hear and decide 
the appeal, Now Tehsil Sonawari does 
not form part of the territorial limits of 
the jurisdiction of the Registrar, but the ` 
village where the land is situate - falls 
within the territorial limits of the ĵuris- 
diction of the Registrar. Baramulla. 
Therefore, the order passed by the Regi- 
strar Srinagar is void inasmuch as he 
could not entertain, hear and decide the 
appeal. At any rate any discretion by the 
Registrar Srinagar could be addressed 
only to the Sub. Registrars under . his 
District. He could not order Sub-Regis- 
trar concerned i. e. of ‘SSumbal Sonawarl 
to register the document as the latter did 
not fall within his territorial jurisdiction. 
The direction given by the Registrar 
Srinagar was, therefore ultra vires, It 
was in pursuance of this appellate order 
that the Sub Registrar Sonawari Sumbal 
registered the document. He did not 
even call the vendor to admit or deny 
the execution of the document. Even if 
the argument of the counsel for the res- 


-pondent is accepted that the instrument 


could be registered by the Sub Registrar 
Sonawari irrespective of and independent 
of any direction of the Registrar as he 
had the territorial jurisdiction to do so. 
nevertheless it cannot be ignored that 
the presentation of the instrument before 
im was beyond time and the registration 
was effected without enquiry’ about its 
execution. In either case the Registra- 
tion of the instrument appears to be 
most defective, illegal and without 
jurisdiction, In AIR 1958 Assam 56 it 
has been held that if a document is præ 
sented by a person not authorised to pres 
sent, it may constitute an illegality. 
Defects in the procedure of the registra~ 
tion and lack of jurisdiction ‘are two 
different things. Where the Registrar 
has no jurisdiction ‘to register, as where 
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a person not entitled to do so presents 
for registration a document, or where 
there is lack of territorial jurisdiction or 
where the presentation is out of time, 
the registration would be invalid and 
Section 87 of the Registration Act will 
not have any effect. Again, according 
to Section 68 of the Registration Act 


every Sub Registrar has to perform ‘the. 


duties of his office under the superinten- 
dence and control of the Registrar in 
whose district the office of such Sub- 
Registrar is, situate. Every Registrar 
of the District shall have authority to 
issue an order consistent with the Act 
which he considers necessary in respect 
of any act or omission of any Sub Regi- 
strar subordinate to him. From this 
section it is clear that the Sub Registrar 
of a Sub District is subordinate to the 
Registrar of the District as the latter has 
power of superintendence and control 
over the former, Surely the Sub Regi- 
strar Sumbal is not under the control 
and superintendence of the Registrar 
Srinagar and if he has proceeded to regi- 
ster the document that would be in 
violation of the provisions of Section 68 
of the Registration Act. 


The authority ATR 1940 Nag 13 cited 
on behalf of: the respondent has got no 
relevance to the facts of the present .case 
as that was a case -where the Sub Regi- 
strar of a Sub District had wrongly ac 
cepted for registration a document and 
had registered it although he had no 
jurisdiction to do so. The District Regi- 
strar who had control over the said Sub 
Registrar by whom the document ought 
to have been registered did remedy the 
wrong by ordering its re-registration. It 
was held that instead of registering it 
himself the Registrar had directed the 
Sub Registrar under him who ought to 
have registered the instrument, it, was 
only an irregularity curable under Sec- 
tion 97 of the Registration Act. But this 
is not the case before us, The position 
would have been different if the Regi- 
strar Baramulla had ordered the Sub 
Registrar Sumbal to register the docu- 
ment -and the latter had done so under 
the direction of the former. Here the 
successive acts of the Sub Registrar, 
Srinagar, the Registrar. Srinagar and the 
act of registration of Munsiff Sumbal are 
all without jurisdiction having no sanc- 
tion or authority of law behind them and 
therefore the registration will be deem- 
ed to be without jurisdiction and void. 
No authority is required for the enuncia- 
tion of proposition that where an act has 
been committed by a judicial or quasi 
judicial or statutory authority without 
jurisdiction or in excess of its jurisdic- 
tion the same can be challenged by way 
of writ and can be quashed by invoking 
the extraordinary jurisdiction of the 
High Court. The mere fact that a con- 
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current remedy is available to an aggriev~ 
ed party -is no reason to throw out the 
writ petition. 

8. I would, therefore, allow this 
petition, declare the registration of the 
impugned sale deed ag void and without 
jurisdiction and quash the same. 

9. Before parting, I should how- 
ever, like to observe that in the sale deed 
figures of ‘Rs. 4680’ and ‘Rs. 250.00’ and 
also date ‘19th September’ appear to be 
in different ink and with different pen. 
About this instrument the allegation made 
is that it is forged. Although I am not 
called upon to make any observation or 
express any opinion in regard to this 
matter yet because of the fact that allega- 
tions have been mad® against the petition 
writer, the scribe of the document (Mr. 
Amar Nath Tikku), I would call upon the 
Registrar (the District Judge) Srinagar to 
hold an inspection of and examine the 
petition writers (Amar Nath Tikku) 
register relating to sale deeds and to 
ask him to explain as to why the figures 
and dates have been entered ‘in the instru- 
ment of sale in different ink and with 
different pen. The ‘report be submitted 
to this court within a month from the 
date of the receipt of athis order. 

“Order accordingly. 
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(V 59 C 8) 
MIAN JALALUDDIN, J. 

Madan Lal, Plaintiff v. Dina ‘Nath 
Dhar and others, Defendants. 

Civil Suit No. 44 of 1970, D/- 29-8- 
1971. 

Registration Act (1908), S. 72 — Ap- 
peal to the Registrar from the order refus-- 
idee registration — An order of Registrar 

=, an appeal for default preferred 
pte e order of Sub-Registrar refusin 
to register a document, amounts to muck 
refusal within the meaning of Section 72 
and, therefore, a suit under Section 77 of 
the Act is maintainable — (X-Ref.— S. 77) 
— (1886) ILR 13 Cal 264 & (1912) 13 Ind 
Cas 83 (All), Rel. on; AIR 1963 Punj 100 
& AIR 1959 Punj 482, Distinguished. 


(Paras 5, 7) 
Cases Referred : Chronological Paras 
seed AIR 1963 ses 100 (V 50), 


Ram Singh v. Jasmer Sin 
(1958) ATR 1959 Punj 482 y Fi 
Fae ba aoe 353, Gian Chand v. 
adie 18 oe Cas 88 = 9 All LJ 4, 
Abdul Hakim Khan v. Chandna 
(1886) ILR 18 Cal 264, i 
Sirkar v. -Haji Khosh Mohomed 
Sirkar 4,5 
K. N. Raina, for Plaintiff; J. N. Langer, 
for Defendants. 
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` ORDER :— In this suit the following 
issue has been raised 


“Is the suit of the plaintiff not main- 
tainable under Section of the Registra- 
tion Act?” 

2. I have heard the learned coun- 
sel for the parties. 

3. It is argued on behalf of the de- 


fendants . that the suit of the 
plaintiff under Section 77 of the Regi = 
tion Act is not egg gata inasmu 
there y was no ode of Perana secare, 3 
e Keen in the app agaia 
the order of the Sub-Registrar zeitig fe 
register the document. It is sub that 
an order of: of an appeal for de- 
fault of parties does not amount to refusal 
within the meaning of Section 72 of the 
Registration Act, and therefore no suit 
er Section 77 of the egstelion Act 
counsel 


can lie. 

4, Learned. appearin ppearing on 
behalf of the plaintif has on the other hand 
submitted that the order passed the 
Registrar in the present case is clear E 
refusal to register the document and 
fore the remedy available to the plaintiff 
is by way of suit under Section 77 of the 
Registration Act. My attention is invited 
to the notes under Section 76 recorded on 

page 275 of Mulla’s Registration Act, Edi- 
tion Seventh. It is pertinent to reproduce 
the observations made therein: 

` “But where parties do not a app 
the date, fixed for the inquiry, and the a 
pal or, “application is dismissed, the order 
amounts to an order of refusal 


an of an ap- 
for default of the aH ee by 


to r 






estion arose’ for aes in 
R 13 Cal 264 and (1912) 18 Ind 


same 
aa 
Cas 88 (All). The ratio of these authorities 


uiry 
Indien ‘Registration, Act, the fire Sect dis- 


6. The answer to the question pos- 
ed before us has very elaborately been 
dealt with in the above authorities. In the 


abandoned 


i peal. The bis of Re- 
EE appe the application was 


[Prs. 1-7] Shankar Dass v. 


Bhola Nath A.LR. 
therefore one of refusal to register the 
ocument because: no evidence of the exe- 


cution thereof was placed before him. The 
learned counsel for the defendants has not 
direct authority 
owever, referred 
1963 Puni 100 and AIR 1959 
-But these authorities are not to 


7. I am, therefore, inclmed to hold 
the view that a suit in the present circum- 
stances can lie. I, therefore ‘overrule the 
a hat raised by the -defendants and 
hold that the suit is maintainable. The 
issue is decided against the defendants. 

Order accordingly. 
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(V 59 C 9) 
S. M. FAZL ALL C. J. AND 
JASWANT SINGH, J. 

Shankar Dass and others, Appel- 
lants v, Captain: Bhola Nath and another, 
Respondents, 

Civil Second Appl No. 
D/- 7-6-1971. 

- (A) Civil P. C. (1908), Section 47 — 
An objection. by the judgment-debtor 
that possession of land different .from 
that mentioned in the decree was handed 
over to the decree-holder in execution of 
the decree can be raised only by an 
application under Section 47 and not by 
a_separate suit — AIR 1956 SC 87 oe 
AIR 1967 SC 1193, Relied on. (Paras 3, 8 


(B) Civil P. C. (1908), Section 47 — 
dismissal of an objection petition 
under Section 47 for default without any 
finding express or implied deciding the 
objection one way or the other cannot 
bar subsequent petition on the princi- 
pie of. res judicata Civil 
P. C., Section me AIR 1962 Cal, 272 and 


42 of 1970, 


AIR 1936 Lah 9 , Relied on, ` Case 
discussed. E (Paras 13, 14) 
(C) Civil P. C. (1908), Section. 47 — 


Where an objection petition under Sec- 
tion 47 is dismissed for default by the 
executing Court the plaint in a subse- 
quent suit filed in that Court for decid- 
ing the objection can be treated as an 
application under Section 47 — AIR 1956 
SC 87, Relied on. (Para 18): 
Cases Referred: Chronological Paras — 
(1970) AIR 1970 Pat 237 (V 57) = 

ILR 47 Pat .178 Sa Sarjug 

Singh v, Basith Sin 
(1967) AIR 1967 SC aa (V 54) = 

(1967) 1 SCR’ 147, M. P. Shreevas- 

tava v. Veena 7 
aD AIR 1967 Orissa 38 (V 54) = 

ILR (1964) Cut 494, Ramchandra 
Nahaka v. Bharat Raná . y. 
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(1962) AIR 1962 Cal 272 (V 49) 
Bishwanath Kundu v. Subala 


Dassi 9, 11 
{1962) AIR 1962 Punj 293 (V ye 

64 Pun LR 36 9, Ram Chand Gupta 

v. Waziņn Chan d 9. 10 
(1958) AIR 1958 Punj 339 (V 45), 

Hazura Singh v. Jewon Singh 9 
(1956) AIR 1956 SC 87. (V 43) = 

(1955) 21SCR 938, Merla Ramanna 

v. Nallaparaju 7. &7 
(1955) AIR! 1955 Orissa 81 (V 42) = 

21 Cut ET 170, Simhadri Sahu 

v. Balaji! Padhi 
(1948) AIR' 1948 Bom 229 (V 35) = 

49 Bom i 867. Hanumantrao v. 

Dhruvar 9 
(1947) AIR” 1947 Pat 298 (V 34) = 

ILR 25 [Eat 595. Ram Narain 

Singh v! Basudeo Singh 
(1936) AIR: 1936 Lah 930 (V 23) = 

38 Pun LR 691, Ram Chand v. 

Co-operative Society Kharar 
(1935) ATR' 1935 Cal 664 (V 22) = 

39 Cal WN 1241, Bir Bikaram 

Kisore ‘Manaikya v. Khalier 

Rahaman| 9 
(1932) ATR:1932 Bom 96 (V 19) = 

33 Bom LR 1557, Lakshminarayan 

Hiralal v: Laduram Onkar 7 
(1930) AIR 41930 P. C. 86 (V 17 = 

34 Cal WN 425, Julien Marret v. 

Mahomedkhaleel Shirazi and Sons 7 
(1923) AIR :1923 Cal 287 (V 10) = 

67 Ind Cas 663, Babir Das v. 

Girish Chand Pat g 
(1916) AIR?1916 All 104, (V 3) = 

14 Al LJ 401. Abdul Karim v. 

Islamunissa Bibi 7 
(1912) 13 Ind Cas 133 = 10 Mad LT 


9. £2 


527. Gunniah Vencatachalapathy 
Aiyer v. Perumal Iyer 7 

(1895) ILR ‘22 Cal 483, Biru Mahata 
v, Shyama Churan Khawas 7 
S. A., Salaria. for Appellants} 


Inderjeet Gupta, for Respondents. 
JASWANT SINGH J.:— This civil 
second appéal has been referred.to this 
bench by one of us as it raises a substan- 
tial question of law as to the interpreta- 
tion of S. 47 of the Code of Civil Proce- 
dure, hereinafter referred to as ‘the Code’. 
2. For a proper appreciation of 
the matter. ‘it is necessary to give a 
resume of the facts leading to this appeal. 
3. In Civil suit No. 2 of 1962 in- 
stituted on October 1, 1962, by respondent 
No. 1 against the appellants, respondent 
No. 2 asalso! Mulla Singh and Qabla Singh 
sons of Dhirku Raiput of Kotli Mian Fateh, 
an ex parte: decree for possession of 
Jand measuring 12 Kanals comprised in 
Survey No. 1572/93 situate in Kotli Mian 
Fateh. Tehsil Ranbirsinghpura was pass- 
oe on May 29, 1964, by the Munsiff 
R. S. Pura in favour of the former. Alleg- 
ing that possession of land comprised in 
Survey No. 571/93 instead of that com- 
prised in Survey No. 572/93 situate in 
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the said village was handed over to res- 


. pondent No. 1 in execution of the afore- 


said decree, the appellants filed an objec- 
tion petition in the court of the Munsiff 
Ranbirsinghpura on July 2, 1965, This 
petition was consigned to records for 
default of the appellants on November 29, 
1965, in the wake of Indo Pak conflict. 
Instead of filing an application for res- 
toration or an appeal against the afore- 
said order of dismissal of their objection 
petition the appellants filed on Feb. 2, 1966 
a civil suit being Suit No. 3 of 1966, in the 
court of the Munsiff. Ranbirsinghpura, 
which was also the executing court so 
far as the aforesaid decree dated May 29, 
1964, was concerned for possession of the 
land comprised in the said survey No. 
571/93 as also for recovery of compensa- 
tion amounting to Rs. 111/- alleging that 
the land convered by Survey No. 571/93 
had been purchased by them vide sale 
deed dated June 23, 1958, from Omkar 
Singh respondent 2 herein that mutation 
in regard to the transaction was also at- 
tested in their favour by the revenue 
authorities as it was accompanied by de- 
livery of possession and that respondent. 1 
herein had without any right or title 
and in collusion with the Patwari taken 
possession of the land in May-June, 1965. 
This suit which was resisted by the res- 
pondent on various grounds was even- 
tually dismissed on August 28. 1969. by 
the Munsiff R. S. Pura on the ground 
that an application under Section 47 of 
the Code lay and a separate suit was 
barred. Against this judgment the ap- 
pellants went up in appeal to the Sub 
Judge (Chief Judicial Magistrate), Jammu, 
but were unsuccessful. They have now 
come up in second appeal to this court. 

4. Mr. Salaria appearing on be- 
half of the appellant has urged that the 
doctrine of res judicata could not be in- 
voked in this case and in any event the 
suit filed by his clients should have been 
treated as an application under Section 47 
of the Code. 

5. Mr. Inderjeet Gupta, learned 
counsel for Captain Bhola. Nath, has on 
the other hand. contended that the lang- 
uage of Section 47 of the Code is un- 
ambiguous and as the objection of the ap- 
pellants related to execution or satisfac- 
tion of the decree dated May 29. 1964, 





-within the meaning of the said Section, 


the question could only be determined by 
the court executing the decree and not by 
a separate suit. He has further urged 
that the suit No. 3 of 1966 could not in 
the circumstances of the case be treated 
as an application under S. 47 of the Code. 

6. Three questions fall for deter- 
mination in this case. viz. (1) whether a 
separate suit filed by the appellants was 
competent. (2) whether the order dated 
November 27, 1965. dismissing in default 
the appellants’ objection petition amount- 
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ed to res judicata between the parties 
and (3) whether suit No. 3 of 1966 could 
and should have been treated as an ap 
plication under Section 47 of the Code. 

T; There cannot be any manner 
of doubt so far as the first question is 
concerned. In Merla Ramanna v. Nalla- 
paraju AIR 1956 SC 87, their Lordships 
of the Supreme Court while approving 
the decisions reported in (1912) 13 Ind. 
Cas, 133 (Mad), (1895) ILR 22 Cal 483, 
AIR 1916 All 104 and AIR 1930 P. C. 86 
and AIR 1932 Bom 96, held: 

“When a sale in execution of a decree 
is impugned on the ground that it is not 
warranted by the terms thereof. that aues- 
tion could be agitated. - when it arises be- 
tween parties to the decree. only by an ap- 
plication under Section 47 and not in a 
separate suit.” 

Again in M. P. Shreevastava v. Mrs. Veena, 
AIR 1967 SC 1193. it has been authorita- 
tively observed :— 

“The principle of Section 47 is that 
all questions relating to execution. dis- 
charge or satisfaction of a decree and aris- 
ing .between the parties to the suit in 
which the decree is passed. shall'be deter- 
mined in the execution proceeding. and 
not by a separate suit, it follows as a co- 
rollary that a question relating to execu- 
tion, discharge or satisfaction of a decree 
may be raised by the decree-holder or by 
the judgment debtor in the execution de- 
partment and that pendency of an applicat- 
jon for execution by the decree holder is 
not a condition of its exercise. An applica- 
tion made by the judgment debtor which 
raises a question relating to execution. dis- 
charge, or satisfaction of a decree in a suit 
to which he. ór the person of whom he is 
representative was a party is an applica- 
tion before the court executing the decree 
and must be tried in that court.” 

8. In view of the aforesaid autho- 
Tities it must be held that Suit No. 3 of 
1966 filed by the appellants was not com- 
petent and the matter ought to have been 
agitated by them by means of an ap- 
plication under Section 47 of the Code. 

9. As regards the second question 
it may be observed that although there is 
consensus of judicial opinion that the 
principles of res judicata are applicable to 
execution proceedings. there is a sharp 
divergence of opinion on the point as to 
whether or not when an obiection petition 
is dismissed for default in presence of the 
decree holder a subseauent objection peti- 
tion by the judgment-debtor or his repre- 
sentative is barred by the principle of res 
judicata underlying the provisions of sec- 
tion 11 of the Code. According to the 
decisions reported in AIR 1947 Pat 298, 
AIR 1955 Ori 81 and AIR 1967 Ori 38 a 
‘subsequent petition is barred. There is. 
however. a long string of authorities which 
hold a contrary view. Reference in this 
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connection may be made to the decisions 
reported in AIR 1923 Cal 287, AIR 1935 
Cal 664, AIR 1936 Lah 930. AIR 1958 Puni 
338, AIR 1948 Bom 221. AIR 1962 Puni. 
293, AIR 1962 Cal 272 and AIR 1970 Pat 
237 (FB), 

10. In AIR'1962 Puni. 293 it was 
held that the objection petition dismissed 
on the ground of limitation cannot be said 
to be a decision ‘on merits which can 
operate as res judicata. 

11. In AIR 1962 Cal 272. it was 
held that the dismissal of objection peti- 
tion under Section '47 of the Code for de- 

` fault which involves no decision on merits 
cannot operate as a bar to a subseauent 
objection petition. . 

12. In AIR 1936 Lah 930. it was ob- 
served that before the doctrine of res judi- 
cata is invoked in aid there must be some 
finding either express or by necessary 
implication which decides the question one 
way.or the other. 

13. In view of the preponderance 
of judicial authority in favour of the view 
that the dismissal of an objection petition 
under Section 47 of the Code for default 
which involves no decision on merits can- 
not be held to bar a subseauent obiection 
petition. we hold that before the doctrine 
‘of res judicata is invoked it must be shown 
that there was some finding either express 
or implied deciding the obiection one way 
or the other. In the present case the afore- 
said order g the objection peti- 
tion of the appellants simply said: : 
(The portion in Original Script (Urdu) is 
omitted—Ed.}) . 

14, From the text of the above 
order itis abundantly clear that there was 
no finding by the executing court as to 
whether possession of the correct field was 
handed over to. respondent No. 1 or not. 
We are, therefore. of the view that the 
order reproduced above does not overate 
as res judicata. 

15. This takes us to the last aues- 
tion as to whether the suit filed ‘by the 
appellants could and should have been 
treated as proceedings under Section 47 of 
the Code, or not.: It will be advantageous 
in this connection to refer to Section 47(2) 
of the Code which runs as under :— 

“The court may. subject to any objec- 
tion as to limitation or jurisdiction. treat 
a proceeding under this Section as a suit 
ora suit as a proceeding and mav. if 
necessary, order payment of any additional 
court fees.” 

16. It is now well settled that the 
appellate court can also exercise the dis- 
cretion under Section 47 of the Code and 
treat a plaint as an application. 

17. In AIR 1956 SC 87 (Supra) reli- 
ed upon by the lower appellate court. the 
plaint was treated as an execution applica 
tion and relief afforded to the respondent 
of that case = ` 
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servations made in this case, we hold that 
the trial court which was also the execut- 
ing court so far as the decree dated May 
29, 1964. was concerned ought to have 
treated the} plaint in suit No. 3 of 1966 as 
an application under Section ` 47 of the 
Code as there was nothing in the conduct 
of the appellants “which should have im- 
pelled the court not to do so. The omission 
on the partjof the trial court to follow this 
procedure has manifestly resulted in grave 
failure of justice. 

19. — We would. therefore. accept 
the appeal. set aside the judgment and 
decree passed by the courts below and dir- 
ect that the plaint in suit No. 3 of 1966. be 
treated as an application under Section 47 
of the Code!and disposed of according to 
law subject! to all just exceptions regard- 
ing limitation or jurisdiction as contem- 
Dlated bv Section 47(2) of the Code. 

Appeal accepted. 
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AIR 1972 JAMMU AND KASHMIR 18 
(V 59 C 10) 
AN JALALUDDIN. J. 

Hari Kishan Shah. Applicant v. 
Tilak Rai Bhasin. Opposite Party. 

Restoration Appln. No. 6 of 1970. D/- 
8-4-1971. 

(A) Civil P. C. (1908), O. 3, R., 4 — 
Counsel’s failure to sign Saver IR 
before filing it in Court is not fatal CX- 
Ref. 0. 9 R: 9). AIR 1962 J. & K- 83 & 
AIR 1955 Nag. 276, Rel. on. 

Where the Vakalatnama which was 
filed along with the plaint was not signed 
by tbe Counsel but he had conducted the 
proceedings j thereafter. the defect would 
not disentitle him to make an application 
for restoration of the suit when it was dis- 
missed for default of appearance of the 
plaintiff. $ (Paras 12. 14) 

(B) Civil P. C. (1908) O. 9 R. 4 — 
Counsel can ‘apply for restoration of suit. 


When plaintiff had engaged a counsel 
and the suit!was dismissed for default of 
appearance. the counsel could prove cause 
for his non-abpearance and that would dis- 
pense with the proof for plaintiff's failure 
to attend. AJR 1957 Raj. 11 & AIR 1932 
Bom. 634 Rel on; AIR 1927 Lah. 791 (1) 
Disting. | (Para 16) 

(C) Civil P. C. (1909 0.9 KR. 4— 
Absence of counsel is sufficient reason for 
plaintiff's noh-appearance in court at the 
hearing of case. (Para 18) 

Where plaintiff's counsel was out of 
station in connection with some profes- 
sional work and had entrusted another 
advocate who was absent when the case 
was ( called and the suit was dismissed for 
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18. ‘Respectfully following the ob- 


default. there was sufficient reason for the 
non-appearance of plaintiff and his applica- 
tion for restoration of suit could be allow- 
ed. (Para 19) 


Cases Referred: Chronological Paras 


(1966) AIR 1966 Cal 307 (V 53) = 
69 Cal W N 828. Munibala Dassi 
v. Tamizuddin Saha. lī 
(1964) AIR 1964 SC 993 (V 51) = 
(1964) 5 SCR 946. Arjun Singh v. 
Mohindra Kumar. 8 
(1962) ATR 1962 J. & K. 83 (V 49) 
Raghunath Devi v. Administrator 
Srinagar Municipality. 9. 12 
(1959) AIR 1959 Cal.389 (V 46) = 
63 Cal WN 300. Tulsiram Bhagwan- 


das v. Sitaram Srigopal il 
(1957) AIR 1957 Rai 11 (V 44) = 

1956 Raj LW 331. Sobanlal v. 

Devachand. 8. 11. 15 


(1955) AIR 1955 Nag 276 (V 42) = 
1955 Nag LJ 693. Abdul Rauf 
Ahmad v, Nani Bai ll 13 
(1932) AIR 1932 Bom 634 (V 19) = 
34 Bom LR 1425. Abdullabhai 
Ebrahimji v. Isabhai 8, 15 
(1929) AIR 1929 Nag 8 V 16) = 
11 Nag LJ 186, Shrikisan v. Secy 
of State. 
(1927) AIR 1927 Lah 791 (1) (V 14) 
= 28 Pun LR 204, Chuni Lal v 
Gandu Mal 8. 15 


Onkar Nath Tikku, for Applicant: 
T. R. Bhasin in person. 


ORDER :— This is an application for 
restoration of the suit No. 4.of 1970 entitl- 
ed Mohant Hari Kishan Shah v. Shri 
T. R. Bhasin that was dismissed for default 
of appearance of the plaintiff- on 14-7-1970. 


2. In this application Shri O. N. 
Tikku Advocate for the petitioner has 
averred that the plaintiff was at Jammu 
and he himself had gone to Delhi in con- 
nection with some prefessional work. He 
had asked Shri R. N. Kaul Advocate to ap- 
pear for him on the said date. But Shri R. 
N. Kaul. it appears, was not available at 
the moment the case was called as he had 
gone to Airport to be present at the re- 
ception organised in connection with the 
arrival of the Prime Minister on that date. 
On his return from the reception he found 
that the suit had been dismissed for de- 
fault. Mr. Tikku Advocate returned from 
Delhi on 15th of July 1970. It is further 
averred that the plaintiffs counsel was told 
that the power of attorney on the file did 
not bear his signature. but there is no rule 
prescribing the acceptance of power of 
attorney in writing by the Advocate for 
the party if the Advocate filed the power 
of attorney in the court and acted on his 
behalf. In such circumstances. his acting 
on behalf of the party would amount to 
acceptance in law. However to avoid the 
controversy the counsel secured another 
power of attorney from the plaintiff who 
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is at Jammu. The said power of attorney 
has been filed along with the application 
for restoration. It is prayed that the ap- 
plication for restoration be allowed and the 
suit be readmitted on its original number. 


3. In his objections the respondent 
has contended that the application for re- 
storation is not legally maintainable and 
that no sufficient cause for restoration 
of the suit is made out and in fact the 
averments made in the application cannot 


legally be deemed to constitute a suffi-~. 


cient cause. There was no validly execut- 
ed power of attorney duly accepted by 
the plaintiff's counsel, therefore all the 
proceedings in the suit are void in law, 
and right from the presentation of the 
suit upto the date of the passing of the 
order of dismissal for default the pro- 
ceedings cannot be deemed to have been 
properly conducted by a duly authorised 
counsel as envisaged by Order 3 Rule 4 
C. P. C. The subsequent filing of power 
of attorney by the plaintiffs counsel in 
the application for restoration could not 
in law validate the proceedings upto the 
date of the passing of the order of dis- 
missal and any cause shown for non- 
appearance by Shri O. N. Tikku Advocate 
could not be deemed to be a sufficient 
cause for default in appearance of the 
plaintiff, In the end the respondent 
prayed for the dismissal of the applica- 
tion, , 

4. In support of his application 
Shri O. N. Tikku Advocate appeared as 
his witness. Shri T- R. Bhasin the res- 
pondent put himself in the witness box 
in order to rebut the statement of the 
plaintiff's counsel, 


5. Shri O. N. Tikku stated that 


on the day when the case was 
dismissed for default of appearance 
of the plaintiff he was in Delhi 
When he reached Srinagar he 


came to know about the dismissal of the 
case. He had already instructed Shri 
R. N. Kaul Advocate to appear on his 
behalf in the case. But because of the 
fact that he was engaged in connection 
with the reception of the Prime Minister 
at the Srinagar Airport therefore, he too 
could not put in his appearance in the 
case. About the plaintiff he said that he 
was at Jammu. Shri Tilak Raj Bhasin 
the respondent stated that on 14th of July 
1970 the Prime Minister of India did 
come to Srinagar but the court work 
commenced after she had arrived as all 
the Judges of the High Court had gone 
to receive her. When, however, the 
work started in the High Court Shri 
R. N. Kaul was present In the High 
Court. So far as the witness remembered 
this Bench pronounced judgment in a 
certain case and Mr. R- N, Kaul was present 
immediately before the present case was 
called. The witness went on to say that 
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Shri O. N. Tikku Advocate was not pre- 
sent at Srinagar on 14-7-1970 and that he 
arrived in Srinagar on 15-7-1970. Even 
if Shri O. N. Tikku would have been pre+ 
sent on the said date he could not validly 
represent the plaintiff because he had 
not signed the power of attorney. There- 
fore no other lawyer could represent the 
plaintiff's counsel in the case. In cross- 
examination the witness stated that he 
did not know whether the plaintiff was 
engaged in Jammu on 14-7-1970 in con- 
nection with some other litigation. Court 
work on 14th of July commenced at 
11 A. M. 

6. I -have heard the arguments in 
the case. 

7. The main propositions canvass- 
ed before me on behalf of respdt. in this 
application are:— 

1) That no sufficient cause has been 
disclosed in the application for the non~ 
appearance of the plaintiff on the date 
when the case was dismissed for default, 

2) Mr. O. N. Tikku Advocate who 
has made the application for restoration 
was not a validly engaged lawyer of the 
plaintiff as he had not signed the power 
of attorney. therefore any cause for his 
non-appearance would not be deemed 
sufficient for the absence of the plaintiff, 

3) Even if Mr. Tikku be deemed to 
have been engaged in the case still his 
absence in the case would not bea 
reason and sufficient cause for the 
absence of the plaintiff as it is not the 
counsel but the party who has to disclose 
sufficient cause for his non-anpearance. 


8. During the course of arguments 
the provisions of Order 3 Rule 4 C. P. C. 
were also referred to and discussed. In 
support of various submissions made by 
Shri K. N. Raina counsel for the respon- 
dent reliance was placed on AIR 1929 Nag 
8, AIR 1927 Lah‘ 719 (1), AIR 1932 Bom 
634, AIR 1957 Raj 11 and AIR 1964 SC 993. 
As against this Shri O. N. Tikku learned 
counsel for the applicant has submitted 
that the present application for restora- 
tion is a bona fide application for restora~ 
tion of the suit. The plaintiff himself 
was in Jammu and therefore he could 
not appear on 14th of July to attend his 
case. He (the Advocate) had gone to 
Delhi in connection with professional 
work and he had instructed Shri R. N. 
Kaul to put in his appearance on his 
behalf, but because of the fact that the 
Prime Minister had to come on that day 
to Srinagar, the former was engaged in 
the reception at’ the Airport and there- 
fore he too was prevented from making 
his appearance in the court on that date. 
Absence was not wilful. There was 
bona fide cause for the non-appearance of 
pj plaintiff and his counsel on the said 

y. 

9. As regards the proposition en~ 
unciated by the respondent that the Ade 
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vocate of the plaintiff was not a validly 
engaged lawyer and therefore the fact 
of his _non-appearance in the case was of 
no consequence because he was not a 
recognized agent of the plaintiff, learned 
counsel has} submitted that even though 
the power ai attorney was not inadver~ 
tently sign by the Advocate for the 
plaintiff that would not invalidate the 
proceedings |taken in the case and that 
would not make the Advocate aeS 
for the purþose of the case. This 

take could be cured and it has indeed 
been cured jby his subsequently filing a 
fresh power of attorney. In this con- 
nection reliance is placed on AIR 1962 
J & K 83 


10. gain it Is submitted that 
there is no tforce in the contention raised 
by, the respondent that it is the party 
and party alone who has to disclose 
sufficient cause for non-appearance. The 
cause of noh-appearance of the counsel 
is relevant and would be sufficient to 
restore the joriginal proceedings. 


11. Ih the end it is submitted 
that in the | application sufficient cause 
has been shown for the non-appearance 
of the plaintiff as well as for the non- 
appearance of his counsel and this would 
justify the restoration of the suit. The 
following authorities have been cited in 
support of moe has been argued by the 
plaintiffs -counsel:— 

` ATR 1955 Nagpur 276, AIR 1957 Raj: 
a ATR 1966 Cal. 307, and AIR 1959 Cal. 
9. 


12. It is true that power of attor- 
ney appendéd with the plaint is not 
signed by the Advocate, The question, 
however, for consideration is, will this 
invalidate the proceedings taken in the 
case and ntitle the Advocate from 
making the japplication for restoration, 
and whether even if a good cause is 
shown by the Advocate for his. non- 
appearance on the material date. it would 
render the application for restoration not 
In accordarice with law. Somewhat 
similar question came up for considera- 
tion before this court in a case which is 
reported as {AIR 1962 J & K 83. That 
was a case where a suit was dismissed 
for default} under the provisions of 
Order 9 Rule 3 C. P. C. and an applica- 
tion for restoration was presented by the 
Advocate who signed and filed it. The 
application was resisted on the ground 
that the Advocate did not hold a Vakalat- 
nama of th plaintiff. The Court after 
discussing the provisions of Order 3 R, 4 
in detail obgerved that even if the Ad- 
vocate had not obtained a Vakalatnama 
from the plaintiff before he filed an 
application for restoration it was only a 
curable irregularity which was cured by 
the subsequent filing of a proper power 
of attorney by him. This court further 
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observed that Rule 4 of Order 3 is only 
a directory provision it is sufficient if it 
is complied with substantially. Substan- 
j compliance of Order 3 Rule 4 is 
achieved in a case where the pleader 
makes an application with the consent of 
a party and subsequently files a formal 
Vakalatnama duly executed by that 
party. In this respect there is no diffe- 
rence between a case where an applica- 
tion is signed by a counsel without a 
Vakalatnama and a case where a counsel 
without a vakalatnama merely presents 
a petition which is duly signed by the 
party. For, in both the cases the coun- 
sel does ‘act’. In the instant case we find 
that the Advocate for the applicant had 
not signed the power of attorney when 
he presented the plaint but he conducted 
the proceedings thereafter. He has, 
however. filed a fresh power of attorney 
along with the application for restoration. 
In my opinion relying upon the observa- 
tions made by this Court in AIR 1962 J. 
& K. 83 (Supra) the defect is not material 
because the counsel has acted in pursu- 
ance of the power of attorney which 
though not signed by him would not 
make his acting in the case invalid and 
incompetent. 

13. Again the observations made 
In AIR 1955 Nag 276 are relevant which 
are as follow:— 

“Though appointed by the party, 
failure by the pleader to sign the vakalat- 
nama in token of acceptance does not 
mean that the party did not intend to 
appoint the pleader to act for him or that 
the pleader did not accept the appoint- 
ment. If after such vakalatnama is filed 
in Court. the pleader acts for the party, 
then his appointment may be treated as 
accepted by the pleader. For now under 
Order 3 Rule 4 (2) acceptance before fil- 
ing the vakalatnama is not necessary.” 

14. I. therefore, see no force în 
the contention raised before me regarding 
this aspect of the matter. 


15. The next question to be con- 
sidered is whether a party has to prove 
sufficient cause for its non-appearance or 
his pleader. Chief Justice Wanchoo of 
Rajasthan High Court as His Lordship 
then was and Modi J. considered this 
coe in AIR 1957 Raj 11. It was held 

at:— 

“Generally speaking the presence of 
counsel for a party is equivalent to that 
of the party himself according to the 
scheme envisaged in Our Civil Procedure 
Code subject to one limitation, namely, 
where counsel for a party pleads no in- 
structions to Court, his mere physical 
presence is of no avail. 

Where. therefore, the counsel has 
failed to put in appearance on the date 
of hearing for some reason and the suit 
has been dismissed for his default, what 
is reasonably necessary to be done as a 
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condition precedent to the restoration of 
the suit or appeal is that he should satisfy 
the court that there was sufficient cause 
for his non-appearance when the suit or 
appeal was called for hearing. The party 
concerned whether he: be plaintiff or 
defendant or appellant or respondent who 
has already arranged for his due repre- 
sentation in court through ‘a duly in- 
structed pleader. need not be called upon 
also to assign sufficient reason for his 
own.absence at the hearing.” 


In AIR 1932 Bom 634 it was observed by 


Blackwell J. that where the case is called . 


and counsel for the party is not present 
by reason of his being engaged in another 
court. though this is not a sufficient cause 
yet there is an inherent power -vested in 
court to prevent injustice being done and 
the court should under such ` circumst- 
ances set aside the ex parte decree on 
payment of costs of the other side. The 
authority AIR 1927 Lah 791 (1) cited at 
the bar has got-no application to the 
facts of the present case because that 
was a case where the pleader was engag- 
ed in some other case and moreover he 
did not appear. The suit was not restor- 
ed. But this is a very brief judgment. In 
a few lines on which the. case law on the 
subject has not been discussed. 


I am, therefore, inclined to 
hold” an if the counsel of a party proves 
by sufficient cause his non-appearance.in 
the case dismissed for his default of 
appearance, the court need not call upon 
the party to assign sufficient cause for 
its am ee eg at the hearing. There- 
fore if Mr. Tikku establishes good 
cause for tis se Coane ise that would 
dispense with the proof to be furnished 
by the plaintiff to prove hig Tae to 
attend the court. 


17. The third question is whether 
sufficient cause in the case been 
established. Mr. O. N. Tikku has put him- 


self in the witness box and he has stated on 


oath that on the day when the case was 
called for hearing he had gone to Delhi 
in connection with some professional 
work and that he had requested Mr. 
R- N. Kaul to put in his appearance in 
his stead. But Mr. R. N. Kaul also did 
not appear before the court because of 
his engagement elsewhere with the result 
that the case was dismissed for default. 
On the other hand the resporident has 


come up with a statement that it is true. 


that Shri O. N. Tikku was not present on 
44th of July in the court. but Shri R, N. 
Kaul was present and he was present 
Immediately before the case was called, 
but he had left the court. This, however, 
proves that R. N. Kaul was- present on 
the said date in the court: Shri R. N. Kaul 
has not been put in in the witness box 
by the applicant in the case. 
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18. The question to be considered, 
however, is whether wilful non-appear- 
ance of Shri R. N. Kaul would disentitle 
the applicant from seeking the nec 
relief in the application for restoration. 
If Shri R. N. Kaul did not act according 
to the instructions given to him by Shri 
O. N. Tikku for that the plaintiff cannot 
be punished. Here before us, we a 
not to consider the cause for non-appear- 
ance of Shri R. N. Kaul but of. 
Onkar’ Nath Tikku the advocate for the 
plaintiff applicant. In my opinion judg- 
ing from his statement Mr. O. N. Tikku 
has shown that he was prevented from 
putting his appearance in the case on the 
date fixed because of his having gone to 
Delhi. It is true that lawyers owe a 
double duty to their clients and to the 
court and before they leave the Station 
they must make all necessary arrange- 
ments to ensure that somebody is present 
on their behalf who would put in appear- 
ance on their behalf. 


19. Taking, all the circumstances 
of the case into consideration I am of the 
view that the counsel for the plaintiff 
has shown sufficient cause for his non: 
appearance on the date fixed in the case. 
But the applicant must pay substanti 
costs because of Jukewarm way in whi 
the case appears to bave been conducted 
on his side. 

20. ` I. therefore, allow this appli- 
cation for restoration. The case will be 
re-admitted to its original number on 
payment of Rs. 150,00 as costs. Costs ‘will 
be paid or deposited in court within two 
weeks (14 days) from today failing which 
the application shall be deemed to have 
been dismissed. Case to come up after 


two weeks. 
! Order accordingly. 
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AIR 1972 JAMMU AND KASHMIR 22 
(Vv 59 C 11) 
J- N. BHAT AND MIAN 
JALALUDDIN, JJ. 
Roop Lal Abrol, Appellant v. Union 
of India and others; Respondents. 
First Appeal No. 18 of 1968, D/-22- 
3-1971 pele Judgment of S, M. Fazl 
Ali C J.. D/- 5-4-1968, 


(A) Tort — : Vicarious liability — 
The State is not liable for a wrongful act 
committed’ by any of its employees only 
if the act is done by virtue of sovereign 
powers delegated to public servants — 
lf the act is not:referable to any delega- 
tion of sovereign: powers the State would 
be liable for the: tortious act committed 
by a public servant in discharge of his 
official functions or in the course of his - 
employment — (X-Ref:— Contract Act 
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(1872), Section 70). AIR 1958 SC 274 and 
AIR 1965 sc 1039 Relied on. - 
(Paras 20, 21) 
` Thus, tees the military Jawans in 
the employment of the Union of India, 
lifted the drift wood belonging to the 
plaintiff and carried it through military 
vehicles for; purposes of camp fire and the 
fuel was used by them for their require- 
ments, the fact must be taken to have 
been done by the Jawans in the course of 
the employment and the Union of India 
would be Hape in damages for the act. 
(Paras 25, 26) 
Even assuming that the Jawans 
found the wood lying on the riverside 
and took them away bona fide thinking 
that it belonged to the Government and 
nobody else! the State was liable to com- 
pensate thej plaintiff for the price of the 
wood when] ultimately. it was found to 
belong to tpe plaintiff. (Para 27) 


(B) civil P. C. (1908), Section 34 — 
Pendente lite interest — The award of 
pendente lite interest is m the discretion 
of the Court even if not claimed by the 
plaintiff inthe suit — The Appellate 
Court while decreeing the suit for com- 
pensation awarded interest at 6 p. c. p-a- 
from date of institution till final satisfac- 
tion. (Case law Referred). ° (Para 31) 


Cases Referred: Chronological Paras 


(1968) First! Appeal No. 66 of 1968 
D/- 3-5-1968 (J & K) 

(1965) AIR {1965 SC 1039 (V 52) =i 
1965 (2) Gri LJ 144, Kasturi Lal 
Ralia Ram Jain v. State of U. P. 19 

(1958) AIR 1958 SC 274 (V 45) = 
1958 SCR, 781. Dbian Singh Sobha 
Singh v. Union of India 27 

(1957) ATR 1957 Madh Pra 159 (V 44) = 
1957 Jab LJ 765, Union of India 
v. Bhagwati Prasad Mishra 24 

(1943) AIR 1943 Nag 240 (V 30) = 
Aii Nag LJ 220 Yadaorao Ganpat- 

v. Ram Rao Balasaheb 30 

(1942) 1942 IAC 591 `= 111 LJ PC 


113. Canadian Pacific Rly. v. 

` Lockhart 21 
(1936) AIR 936 Lah 668 a 23) = 

38 Pun UR 276, Boda Ram v. 

” Devi Das Hari Chand `` 30 


(1927) 1927 AC 686 = 96 LJ PC 127, 
A. H. Bull and Co. v. West African 
Shipping Agency and Lighte- 
rage 23 
a AIR 1924 Nag 348 (V 11) = 
oe Cas 711, Motilal Ramial v. 


30 
ag 1912 Ac 716 = 81 LJKB 
1140, Lloyd v. Grace Smith and 
Co. © 21 
(1868-69) 5 įBom HCR Appl = 
Bourke AOC 166, Peninsular and 
Oriental Steam Navigation Co. v. 
Secy. of Spate for India in Coun- N 
cil 


v 
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[Prs, 1-2] J. & K. 23 


(1867) 2 EX 259 = 36 LJ EX 147, 
PEE v. English Joint Stock 


(1862) 1 H & C 526 = 32 LJ EX 34. 
Limpus v. London General Omni- 
bus Co. 21 


D. D. Thakur, for Appellant; Amar- 
chand, Addl. Advocate-General. for Res- 
pondents. 


BHAT J.:— This is a civil first appeal 
against the decree and judgment of His 
Lordship. the Chief Justice dated 5th 
April, 1968 whereby he has dismissed the 
suit of the plaintiff. The plaintiff’s suit 
was that he was granted a right to col- 
lect drift wood from river Ravi from 
1-4-1961 to 31-3-1962 on payment of 
Rs. 17,500/- by the State of Jammu and 
Kashmir on which he had paid Rs. 
5,833.33 and he had collected the drift 
wood and stocked it at Shan, Dhana 
Badhani Noors, Rajpura and Sukhal Khud 
in Kathua District; that the Beacon 
Signal Task Force (hereinafter referred 
to as ‘Beacon Project). People removed 
all these stocks worth Rs. 28,000/. from 
the above mentioned places from 
November 1961 to December 1961 in 
their unit vehicles and transported it to 
Dhana camp and Pathankot. The plain- 
tiff sought protection of his rights and in- 
voked the aid of police and forest autho- 
Yities. As the- plaintiff had been unable 
to get the money or redress of his grie- 
vances, he first brought a suit for decla- 
ration that the State could not recover 
the remaining amount of Rs- 11,666.67 
still outstanding against him and for a 
refund of Rs. 5,833.33 and a declaration 
that the defendants were liable to pay to 
the plaintiff a sum of Rs. 28,000/- and 
for equitable adjustment of the claims of 
the plaintiff against the defendant and 
for a net decree for Rs. 16,233,33. 


2.- Written statements were filed 
by the defendants and the learned Judge 
by means of his order dated 28th March 
1964 framed the following issues in this 

1. Is the sult bad for Saou of 
causes of action and parties? O. P. D. 

2. Is the suit barred by Section 42 
of the Specific Relief Act? O. P. D. 


3. Whether the suit is properly valu- 
ed and proper court fees paid? O. P. D. 

4. Whether notice under Section 80 
of the Code of Civil Procedure is not 
necessary and if necessary is it valid? 
O. P. Pitt: 

5. Whether defendant No. 3 Megally 
lifted the wood in question? If so. what 
is its value and to what extend the defen- 
dant is liable? O. P. Pitt: 

6. Whether the suit against defen- 
dant No. 2 is maintainable? O, P, D. 

7. To what relief, if any. is the 
plaintiff entitled?- O. P. P, 
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3. The plaintiff it seems later on 
gave up his claim against the defendant 
No. 2 (State of Jammu and Kashmir) and 
also paid the court fee on Rs. 28,000/- 
The learned trial Judge held as under on 
the different issues. 

4.. Decision on issue No. 1 was 
unnecessary because the plaintiff had 
given up his claim against the defedt: 2 
Issues 2 and 4 were not pressed before 
him. As the deficiency in the court fees 
had been made up, issue No. 3 was decid- 
ed in favour of the plaintiff. Similarly 
about issue No. 6 His Lordship held that 
the suit had to be dismissed against the 
State of Jammu and Kashmir as the 
plaintiff had given up his claim against 
it. The crucial issues that were deter- 
mined by His Lordship were issues Nos. 5 
and 7. Issue No. 5 was a factual issue 
about the lifting of the drift wood belong- 
ing to the plaintiff by the Army People. 
This was decided by His Lordship in 
favour of the plaintiff as shall be further 
discussed later. The last issue is about 
the relief, On this point His Lordship 
relied upon a Supreme Court authority 
reported as AIR 1965 SC 1039 and held 
that the plaintiff was not entitled to any 
relief. the suit was as such dismissed 
leaving the parties to bear their own 
costs, 

5. Against this decree, the present 
Appeal has been preferred by the plain- 
tiff 


6. We have heard the learned 
counsel for the parties. 

T. The learned counsel for the 
appellant has argued that His Lordship, 
the Chief Justice, has considered the 
question of lifting of this drift wood by 
the Beacon project at length. He has 
discussed all the evidence produced by the 
parties in detail and then come to the 
following conclusion:— 

“On the consideration of the evi- 

dence and the circumstances, therefore, I 
am clearly of the opinion that the plain- 
tiff has proved the theft of the stock of 
drift wood valued at Rs. 28,000/- by the 
Jawans and men of the Beacon Project 
who were in the employ of the first 
defendant.” 
The learned counsel has attacked His 
Lordship’s finding on the point of law 
alone whereby His Lordship has held 
that the suit of the plaintiff is not main- 
tainable. We shall discuss that aspect of 
the case later. 


8-18- Mr. Amarchand, the learned 
Additional Advocate General appearing 
for the respondents argued that the find- 
ing of fact given by the learned trial 
Judge also is not warranted by the evi- 
dence on record, We heard him at length 
but we are unable to agree with his con- 
tention. The judgment of the learned 
Chief Justice is very elaborate, discur- 
sive and has discussed the whole evi- 
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dence produced by the parties. Indepen- 
dently also considering the evidence 


we also have no alternative but to come 
to the same conclusion which His. Lord- 
ship has arrived at. (After discussion 
of .-evidence his Lordship proceeded:) 
So on facts this much is proved in this 
case that the Jawans of the Beacon Pro- 
ject removed this timber from various 
places mentioned by the plaintiff in his 
plaint namely Shan. Dhana, Badhani, 


` Noors, Rajipura and Sukhal Khud in Kat- 


hua District and used it for camp fire 
purposes or otherwise used it as fuel. 

19.- Next we take up the point of 
Law decided by His Lordship. His Lord- 
ship has quoted a passage from Story’s 
Law of Agency and has mainly 
relied on AIR 1965 SC 1039. The 
passage from Story: says that in the case 
of Public agent the Government or pub- 
lic authority is not bound unless it mani- 
festly appears that the agent is acting 
within the scope of his authority or he 
is held out as having authority to do the 
act of his employer in his capacity as 
public agent to make the declaration or 
representation for the Government. On 
the basis of the Supreme Court authority 
His Lordship has come to the following 
conclusion: 

“Analysing Bann the principles 
laid down by the Supreme Court, the 
position that emerges is that before the 
State can be liable, the following condi- 
tions must be satisfied: 

1, That the tortious act must have 
been committed in the course of employ- 
ment and within the scope of the autho- 
rity of the public officer concerned. 

2. That the said act must not be 
in exercise of a statutory function either 
referable to or based on the delegation of 
a sovereign powers of the State.” 

“In other words the Act must not be 
in connection with any Governmental acti- 
vities. although a public servant may be 
acting in excess of the powers conferred 
on him by the statute.” 

20. Then His Lordship repelling 
an argument of the learned counsel for 
the appellant says :— 

“Apart from this, the evidence does 

not at all indicate that it was any part of 
the duty of these Jawans of the Beacon 
Project to go to the extent of stealing 
away the property of somebody and if 
they did so it was their individual act 
which far from falling within their 
statutory functions did not even fall 
with in the course of their employment. 
Even under the ordinary Law of master 
and servant the Union of India would not 
be liable. ” 
His Lordship has himself given the facts 
of that case. Then His Lordship has quot- 
ed a passage from the judgment. of the 
Supreme Court (Supra) and came to the 
following conclusion, 


H 
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“On a parity of reasoning therefore, 

fn the present case since the Jawans were 
supposed to be on duty for all the 24 
Hours even if they misappropriated the 


wood of the plaintiff for the purpose of: 


making ajcamp fire they were acting in 


exercise of sovereign powers so, as to 
make the first defendant immune from 
the liability: 


The whole decision of this case turns on 
this finding. The Supreme Court autho- 
rity as well as other law relevant to the 
point layg down that if the act is com- 
mitted by virtue of certain powers 
vested inj an authority sharing the 
sovereign i powers of the State that act 
even if ongful is saved and the State 
fs not liable for such a tort committed 
by any of its employees. His Lordship 
has misconstrued the Supreme Court 
judgment jon this very point. If the ac- 
tion of collecting the drift wood were 
entrusted {t o the Jawans by means of any 
statute and they had done so, thereby 
even causing loss to the appellant,. they 
would bef protected. The real point is 
even. according to His Lordship these 
Jawans would be considered on duty for 


all the 24 hours and acts committed by. 


them would be during the course of their 
employment. This would not exclude 
the responsibility of the master but would 
make him liable for tortious acts of his 
employees because they were committed 
while wor! and attending to the duties 
entrusted ito them by their master. In the 
Supreme Court authority the plaintiff was 
arrested by a Police Officer in U. P. on sus- 
picion and a quantity of gold was seized 
under the provisions of the Code of Cri- 
minal Procedure. He was sometime later 
ag but the gold was not returned 

“As the Head-constable incharge 
e D Malkhana had `absconded with 
valuable’ property as well as the gold of 
the plaintiff. the plaintiff brought a suit 
against the State of U. P. for the return 
of the gold or in the alternative for the 
money value thereof It was held that 
although the manner in which the gold 
seized from the plaintiff had dealt with 
at the M ilkhana showed gross negligence 
on the part of the police officers and the 
loss suffered by the plaintiff was due to the 
negligencé of police officers of the. State 
yet as the act of negligence was commit- 
ted by e police officers while dealing 
with the property of the plaintiff which 
they had seized in exercise of their statu- 
tory powers. which could be properly 
characterised as sovereign powers and so 
the act which gave rise to the plaintiff’s 
claim for | damages had been committed 
by the employees of the State during the 
eourse ofitheir employment but the em- 
ployment lin question being of the cate- 
gory which can claim the special charac- 
teristic ofi. sovereign power, the claim 
could | be sustained. These are-the 
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brief facts: and their Lordships in para- 
graph .21 of the Judgment said as under 
while referring to a decision of the 
Supreme Court of Calcutta in the case 
of Peninsular and Oriental Steam Navi- 
gation Co. v. Secretary of State, (1868~ ` 
69) 5 Bom HCR App 1 :-— 


se -that this case recognizes a 
material — ‘distinction between acts com- 
mitted by the servants employed by the 
State where such acts are referable to 
the exercise of sovereign powers delegat- 
ed to public servants and acts committed 
by public servants which are not refer- 
able to the delegation of any sovereign 
powers.” 
and laid an important dictum :— 

“If a tortious act is committed by a 
public servant and it gives rise to a 
claim for damages, the question to ask is: 
was the tortious act committed by the 
public servant in discharge of statutory 
functions which are referable to, and 
ultimately based on the delegation of the 
sovereign powers of the State to such 
public servant ? If the answer is in the 
affirmative, the action for damages for 
loss caused by such tortious act will not 
lie. On the other hand. if the tortious 
act has been committed by a public servant 
in discharge of duties assigned to him not 
by virtue of the delegation of any sover- 
eign power. an action for damages would 
lie. The act of the public servant com- 
mitted by him during the course of his 
employment is, in this category of cases, 
an act of a servant who might have been 
employed by a pevar individual for the 
same purpose. .... 

And their Tordshine exresesd regret that 
the distinction which is very clear and 
precise is not sometimes borne in mind. 
Here also applying this test to this case 
it is nobody’s case that the collection of 

the drift wood was within any part of 
the sovereign duties to be discharged by 
the Jawans of the Beacon project nor is 
there any statute under which they 
could. do so. On the admitted findings 
the Jawans of the Beacon project did 
collect this wood while they were on 
duty. The wood was lifted in the vehicles 
maintained by the Company; Jawans in 
uniform were responsible for its removal 
and was used for the Company’s require- 
ment and for camp fire. It appears to us 
that as reported by the Officer Com- 
manding to Mr. Fazal Mihra Range Off- 
cer the Jawans did not intend to steal 
the fire wood but as they found that the 
fire wood was without any property mark, 
they thought the fire wood belonged to 
the Government and as such being on 
Government duty they could utilize it 
for their legitimate needs. But when the 
Officer Commanding was asked to make 
a Commitment in writing he did not like 
to do so because it was represented to 
him that the fire wood belonged to 


26 J. & K, [Prs. 20-23] 


private individual namely the plaintiff. In 
our opinion the liability of the Union of 
India can be viewed from two points of 
view in this case and in both cases the 
Union is responsible to make good the 
loss caused to the plaintiff appellant. ` 


21. In the Supreme Court autho- 
rity (Supra) and relied upon by the 
learned Single Judge it has been pointed 
out by their Lordships in clearest terms 
that the State would not be ‘saved from 


liability when the act complained of was . 


performed by any of its officers in the 
discharge of his- official duties. Their 
Lordships clearly said that:— 


SW. eg If the tortious act has been 
committed by a public’ servant in dis- 
charge of duties assigned to him not by 
virtue of the delegation of any sovereign 
power, an action for damages would lie. 
The act of the public servant committed 
by him during the course of his employ- 
ment is. in this category of cases an act 
of a servant who might have been em- 
ployed by a pera individual for the 
same purpose. . 


Such acts on the part of servants of the 
- Crown are tobédeterminedon the ana- 
logy of the responsibility of a private 
master for the acts of his servant. On that 
aspect of the case there are authorities 
both of the Supreme Court, and other 
High Courts. The only requirement is that 
act done must be in the course of employ- 
ment. Authorities have gone so far as to 
say that even if ‘the act was. expressly 


forbidden by the master in certain cases, 


the responsibility of the master would be 
there for the tortious acts of his servant. 
Reference in this behelf may be made to 
the Principles of: the Law of Torts by J. 
P. Gupta (1965 Edition) ‘page 172, who 
has quoted from a case Re: Limpus vV. 
London General Omnibus Co. (1862) 1 H 
& C 526 where the master has been held 
responsible for the act done by -the ser- 
vant in the:course of employment even 
when it is expressly forbidden by the 
master. The other rule in this behalf 
that has been laid down is that the ser~“ 
vant will be deemed to be acting not out- 
side the scope of his employment because 
he intended to benefit himself and: not his 
master. In another case’ referred to’ by 
the same author Re: Canadian Pacific 
Rly. v. Lockhart 1942 A. C. 591 it is stat- 
ed that the masters were liable where the 
servant in spite of the orders of the mas- 


ters not to use uninsured motor cars the.. 


employee used his own uninsured motor 
car on a journey for the purpose of and 
as a means of execution of, the work he 


was employed to do and by his negligent 


driving injured the plaintiff. The learned 
author then refers to an important case 
Lloyd v. Grace Smith & Co. 1912 A. C. 
716. In that case the defendants were a 
firm of solicitors, they employed a clerk 
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who conducted their conveyancing busi« 
ness. The plaintiff a widow owned some 
cottages, she wanted to dispose of these 
cottages she went to the defendant’s office 
where she met the, clerk who induced 
her to execute a mortgage in his favour, 
His employers wor held liable for the 
fraud committed by the servant. 


22. Lord Macnaughten has observ- 
ed as follows:— - į 


“The other line of . defence, which 
found favour. with the courts of Appeal, 
requires more consideration. It was rest~ 
ed on the fact that.the fraud was com- 
mitted not for the benefit of the firm, 
but for the. benefit. of Sandles himself. 
It was contended that Barwick’s case is 
an authority for the proposition ‘that a 


‘principal is not liable for the fraud of his 


agent unless the fraud is committed for 
the benefit of the principal, Barwick v. 
English Joint Stock Bank (1867) 2 Ex. 259 
is no doubt a case of the highest autho- 
rity. It was decided in Exchequer Cham- 
ber, and the judgment was delivered by 
Willes J. But I agree with my learned and 
noble friend. Lord Halsbury that the case 
has been misunderstood in late years, and 
that it does not.decide any such proposi~ 
tion as that for which it was cited in the 
Court of Appeal. It decided two things; 


-It decided that learned trial Judge -was 


wrong in non-suiting the plaintiff. It also 
decided that if on a new trial the jury 
should come to the conclusion that the 
agent of the bank had in fact committed 
the fraud ,which in the pleading was 
charged as the fraud of the Bank, then 
the principal though innocent. having re- 
ceived proceeds of the fraud must be 
held liable to the.party defrauded. As I 
think it follows from the decision and 
the ground on which it is based, that in 
the opinion of the!Court principal’ must 
be. liable for fraud of his agent committed 
in the course of his agent’s employment- 


‘and not beyond. thè- scope of his agency 


whether the fraud be. committed for the 
principal’s benefit or not.” . 


23.. In a casė. A. H. Bull and Co. 

v. “West African Shipping Agency and 
Lighterage Co, 1927 A. C. 686 the appel- 
lants let on hire tothe respondents a- 
lighter manned by two: native lightermen. 
The lighter was moored to the respon- 
dents’ ship in Lagos’ harbour and was 
used by them -during the day in loading 
the ship. During the night the lightermen 
negligently left the lighter. The lighter 
got adrift and owing to the absence of 
the lightermen, it was carried out to sea 
ran ashore and broke up. The Privy Council . 
held’ that the lightermen being under the 
orders and control ofthe respondents dur- 
ing the night as well as during the actual 
loading the respondents were responsible 
for their priate and were = Hable to the 
appellants for damages. 
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24. ‘In Union of India v. Bhagwati 
Prasad Mishra AIR 1957 Madh. Pra 159 
the facts were that ‘A’ was employed as 
a deliveryman by the Government Mili- 
tary farm! His duty was to supply milk 
to the cugtomers. The milk -used to be 
carried inja military truck and was be- 
ing supplied at two rate—one with con- 
cession toimembers of military organiza- 
tion. the : other without concession - to 
members who did not belong to military 
organizations. When out of his duties 
‘A’ met with an accident on. account of 
E ie? negligence. The Court held 


“the farm run by the Government 
was not an undertaking which could be 
referred . only its sovereign powers. It 
was an undertaking which any private 
patron could take to and was indeed in 
the naturé of a business or commercial 
concern. {It was immaterial whether or 
not the customers belonged exclusively 
to military organization but the rate 
without concession was intended for per- 
sons who were not members of the mili- 
tary service.” 

It further held two things viz. :— 

* Gi) That it was not an act of a Gov- 
ernment servant which was performed 
in exercisé of any statutory powers. The 
case was igoverned by the ordinary law 
of the liability of a master for the tort 
committed: by his servant:” AND 

“(iii) that the accident was caused 
through the driver’s negligence. In the 

circumstantes, the Union of India would 
be liable as the injury sustained by the 
plaintiff was caused by its servant’s nepli- 
gence in the course of his employment”. 
Mr. Gupta: on page 181 of his book “The 
Principles “of the Law of Torts” says:— 

“The general immunity of the State 
fn India in the field of tort has been put 
to at least, three broad exceptions and in 
those cases, the State is liable to an action 
in Courts for the tortious acts of his ser- 
vants. They are as follows:— 


(1) The State is liable for the negli- 
gence of employees committed in the 
course of their employment in the same 
way as any private employer when the 
act complained of is of a private nature 
and not done in the exercise of sovereign 
power or in the performance of an act of 
State 

(2) Where the acts complained of con- 
sist in detention by the State, land, 
goods or chattels belonging to the subject 
though in fact those acts are done by the 
officers of the State in the exercise of 
powers given to them under the Muni- 
cipal law. 
Cases haveļ-gone to the extent of holding 
the master}liable for the criminal acts of 
his servant) if those acts were committed 
during thej course of his employment. 
On page 174 of his book. Mr. Gupta says 
that :~— i 


Roop Lal v. Union of India (Bhat J.) 


[Prs. 24-26] J. 8 K. 27 


“It has been held in the undermen- 
tioned cases that a master is liable for the 
the criminal acts of his servant committed 
during the course of his-employment.” 
AIR 1958 SC 274 has discussed what in 
law of torts are called conversion and de- 
tention. Their Lordships have held 
that:— ; 

“A conversion is an act of wilful 
interference without lawful justification, 
with any chattel in a manner inconsistent 
with the right of another, whereby that 
other is deprived of the use and posses- 
sion of it. Ifa carrier or other bailee 
wrongfully and mistakenly delivers the 
chattel to the wrong person or refuses to 
deliver it to the right, person, he can be 
sued as for a conversion. Every person 
is guilty of a conversion, who without 
lawful justification deprives a person of 
his goods by delivering them to some 
one else so as to change the possession.” 
Their Lordships have further stated that 

“The action of detinue is based upon 
a wrongful detention of the plaintiff's 
chattel by the defdt: evidenced by a re- 
fusal to deliver it upon demand and the 
redress claimed is not damages for the 
wrong but the return of the chattel or its 
value. If a bailee unlawfully or negli- 
gently loses or parts with possession he 
cannot get rid of his contractual liability 
to restore the bailor’s property on the 
termination of the bailment and if he 
fails to do, he may be sued in detinue”, 

25. Applying the broad tests laid 
down by the Supreme Court and other 
English and Indian Courts to the facts of 
this case, the military Jawans were in the 
employ of the Union of India at the rel- 
evant time. They were supposed to be 
on duty all the 24 hours, The Military 
vehicles were also to be used for official! 
purposes. The lifting of this wood cannot 
be considered to be an isolated act of 
Jawan or few Jawans of the Beacon pro- 
ject. It is an act done by various jawans 
and’ other employees of the Beacon pro- 
ject at various times, removing fire wood 
from different places stacked by the ap- 
pellant, presumably under the belief that 
the wood being without anybody’s pro- 
perty mark, they were entitled to lift it 
and use it for their bona fide company 
requirements. The act must have been 
done under the orders of the Officer Com- 
manding and with his permission. 

26. Even the learned Judge has 
held that “the- Jawans were supposed 
to be on duty all the 24 hours.” Obviously 
if they were and are supposed to be on 
duty all the 24 hours and if they lifted 
the firewood belonging to the plaintiff 
and that too in the Army vehicles this 
action of theirs would be in the course of 
the employment of their master, Camp 
fires are- a normal activity of the army 
people and as has been held in this case 
that this fuel was used by the Company 
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for their requirements, the Union of India 
will be clearly liable because the fuel for 
this purpose had to be supplied to the 
Units by the Union. 


27. There is another method of 
looking at this case. As already indicat- 
ed in tbis case, It seems the Beacon Pro- 
ject people did not intend to commit any 
theft but as they found this fire wood 
lying at various places on the river side 
and it was unmarked they thought that 
they had every right to take it away and 
use it. When ultimately it turned out that 
the fire wood belonged to the plaintiff, 
they are bound to make good the loss to 
him. As observed in the Supreme Court 
authority viz. AIR 1958 SC 274 if the 
chattel or the goods of the plaintiff have 
been kept by the servant of the Union of 
India they are bound to compensate the 
plaintiff by paying him the price of the 
goods. 


28. A Division Bench of this court 
in Girdhari Lal v. State of Jammu and 
Kashmir, Civil first appeal No. 66 of 1968 
D/- 3.5.1968 (J & K) took the same view. 
There the stones. Bajri and Shingal which 
had been given on royalty to the plaintiff 
had -been taken by different persons 
working under the Irrigation Department. 
The plaintiff brought a suit against the 
State for the price of the stones, Bajri 
etc: It was dismissed by the trial court 
The defence in that case was 
State was not liable and a further 
plea was taken that there was no 
privity of contract between the State and 
the contractor as no valid contract, accord- 
ing to the constitution. had been entered 
into between the plaintiff and the State, 
and as such a suit by the plaintiff against 
the defendant would not lie. The Divi- 
sion Bench applying the principle of 
Sec, 70 of the Contract Act held that the 
benefit had been received by the State 
without there being any express or valid 
contract the State was liable to make 
good the loss to the plaintiff. 


29. From both these standpoints 
in our opinion the Union of India is liable 
to the appellant for the amount of Rs. 
28,000/- 

30. It was further argued by the 
Tearned counsel for the appellant that the 
appellant should be, given interest for the 
amount that may be found due to him. 
He has referred to AIR 1924 Nag 348, AIR 
1936 Lah 668 and AIR 1943 Nag 240. 
In ATR 1924 Nag! 348 it is held that :— 

“Court may in proper cases award 
interest under Section 34 though it has 
ceased or is not due for any reason” 
In AIR 1936 Lah 668 it has been held 
that :— 

“Where in a case where future in- 
terest should have been given the lower 
court does not apply its mind at all to 
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such question, there is no exercise of dis- 
cretion by that court and interest can be 
granted in appeal.” 
In AIR 1943 Nag 240 it has been held 
that interest pendente lite is one for the 
discretion of the court and can be grant- 
ed by the court even though not pleaded. 
31. The plaintiff has not claimed 
any interest in the original suit. there- 
fore we do not propose to give him any 
interest upto the date of institution of the 
suit but as the grant of interest pendente 
lite is discretionary. with the court, we 
think it a proper and a fit case in which 
we should allow the plaintiff interest 
pendente lite at thé rate of 6% per ann 
from the date of the institution of the 
suit till the date of his final satisfaction. 
32, We therefore set- aside the 
decree of the learned Single Judge dated 
5th April. 1968 and decree the plaintiff ap- 
pellant’s suit for Rs. 28.000/- with costs 
throughout and future interest from the 
date of the institution of the suit till the 
claim of the plaintiff is fully satisfied af 
the rate of 6% per annum. The decretal 
amount shall be paid to the plaintiff by 
the Union of India within two months 
from today’s date. - é 


“MIAN JALAL-UD-DIN J.:— 33. F 
agree, 
Appeal allowed.. 
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Thus where during the pendency of 
a suit for, pre-emption the defendant 
vendee purchases a part of land from the 
original vendors in the same Khewat he 
becomes a;co-sharer in the Khewat and 
can defeat ie plaintiff's right of pre- 
emption. (Para 42) 
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of a Full Bench of equal strength in view 
of the changed circumstances, 
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BHAT J.:— This civil. second appeal 
arises out of a suit for the exercise of 
right of prior purchase with respect to 
the sale of 7 kanals 13 marlas of land in 
Khewat No. 38. comprising survey 
Nos, 820-min 4 Kanals 17 marlas, No 1736- 
min 1 Kanal, No. 1716, 17 marlas and 
No. 1736-min 19 marlas. situate in village 
Ladura ' Tehsil Sopore by Rahman Dar 
in favour of Jabar Bhat, Mohammad 
Bhat, Ali Bhat and Ahad Bhat for a 
consideration of Rs. 3,500/- vide sale deed 
dated 10-2-1965 and registered on the 
same date, Mst. Ashmi plaintiff sought 
to pre-empt this sale on the ground that 
she and defendant No. 5 Rahman Dar 
vendor, descended from a common ances- 
tor and she was a co-sharer in the land, 
that the defendants 1 to 4. the vendees, had 
no right as compared to her to purchase 
this land; that the sale price was only 
Rs. 1,500/-. The suit was resisted on 
various grounds, denying the right of the 
plaintiff to institute the suit and at the 
same time alleging waiver. payment of 
consideration of Rs, 3,500/- and improve- 
ments. Later on during the pendency of 
the suit, the original vendor Rahman Dar 
sold further four Kanals of land by 
means of a sale deed dated 23.5.1967 situ- 
ate in the same village from the same 
khewat No. 38 but comprising different 
survey No. 2231 for a consideration of 
Rs. 8,000/- in favour of the same vendees 
and one Mukhta Bhat The said sale 
deed was registered on the same date 
i e, 23-5-1967. 


2. A number of issues were raised 
by the trial court and after recording the 
evidence of the parties the trial court 
decreed the plaintiff's suit holding that 
the defendants vendees could not defeat 
the right of the plaintiff, who was admita 
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tedly a co-sharer in the khewat, by 
purchasing four kanals of land from a 
survey number different from those from 
which the earlier land was purchased by 
them. This judgment was based on a 
Full Bench authority of this court re- 
ported as AIR 1963 J: & K. 11 (FB), The 
lower appellate court also held the same 
view and dismissed the appeal of the 
vendees by its order dated March 31, 
1969. Against this decree of the lower 
appellate court, the vendees have come 
up in further appeal to this -court. 


3. We have heard the learned 
counse) for the parties. 
4. a We are however, not concerned 


in this appeal with most of the issues, 
The only issue that has been the subject 
matter of discussion was issue No. 1 
which runs as under:— 


“Whether the plaintiff has a right of 
prior purchase regarding the suit land as 
against the defendants 1 to 4? O. P. P.” 


5. The brief facts ag held proved 
by both the courts for the disposal of 
this issue are that the vendor Rahman 
Dar sold 7 Kanals 13 marlas of land from 
Khewat No. 38 comprising survey 
Nos. 820-min, 1736-min, 1716~min situate 
in village Ladura Tehsil Sopore to the 
vendees Jabar Bhat, Mohammad Bhat, 
Ali Bhat and Ahad Bhat by means of 
sale deed dated 10-2-65 and registered 
- on the same day. Later on the same 
vendor Rahman Dar by means of another 
‘sale deed dated 23-5-1967 and registered 
on the same day further sold four kanals 
of land in favour of the abovementioned 
_vendees and their brother Mukhta Bhat 
from the same Khewat No. 38 village 
Ladura Tehsil Sopore but from a diffe- 
rent survey number 2231. The second 
sale was made during the pendency of 
the suit- Two points now arise for 
determination in this appeal; firstly whe- 
-ther the vendees could improve their 
title during the pendency of the suit so 
as to resist a suit for the exercise of the 
right of prior purchase and secondly 
whether vendees become co-sharers of 
the land sold although the second sale 
was from a different survey No. 2231 
from which no portion was sold by 
means of the earlier sale deed, the survey 
numbers of both the sales however being 
part of Khewat No. 38. 


6. About the first proposition of 
Taw there has not been any argument be- 
cause the matter is settled by more than 
one Full Bench decision of this court which 
have held that a vendee can improve his 
position during the pendency of the suit 
in order to defeat the right of the plain- 
tiff in a suit for pre-emption. The only 
point that was seriously argued by the 
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learned counsel for the parties was the 
second question enunciated above. There 
are two authorities of this court on the 
point and they are (1) Full Bench deci- 
sion reported as AIR 1963 J & K iL 
(FB), and (2) AIR 1969 J & K 121 which 
is a judgment of one of us sitting singly. 
It seems the earlier Full Bench decision 
of this court was -not brought to the 
notice of the learned Judge Jaswant Singh 
J.. who decided the later case viz. AIR 
1969 J & K 121. ‘The two authorities 
take contrary views about the same. point 
of law. Hon’ble the Chief Justice by 
means of his order dated 8-1-1971 dis- 
cussed the provisions of Section 14 (a) 
(b) and (c) of the Right of Prior Purchase 
Act and thought it advisable to refer the 
case to a Bench of four judges because in 
his Lordship’s opinion the earlier Full 
Bench authority viz. AIR 1963 J & K ll 
(FB) required reconsideration in all its 
aspects, On this reference this case was 
heard by a Bench of four judges of this 
court. 


q. In my opinion the earlier Full 
Bench namely AIR 1963 J & K 11 GB), 
does not lay down the correct law and 
I think the view ‘taken by my learned 
brother Jaswant Singh J. singly is the 
correct view and should be accepted. 


8. The point for determination fs 
whether a person who purchases land 
from a specific survey number but from 
a joint Khewat can he be regarded as a 
co-sharer of the land in the entire Khewat 
and if he be a vendee can he be able to 
defeat the pre-emptor who is admittedly 
a co-sharer in the Khewat. In the first 
place the word ‘co-sharer’ has not been 
defined in the Right of Prior Purchase 


connotation by virtue of many decided 
cases. Law Lexicon by T. P. Mukherjee 
and K. K. Singh, 1971 Edition has the 
following passage on the word “co- 
sharer”:— 


“Purchaser from a co-owner or co- 

tenant, steps into the shoes of his trans- 
feror and is clothed with all the rights 
and becomes subject to all the liabilities 
of hiss transferor. The interest that 
the transferee purchases is the interest 
of the transferor. In short when the 
transferee takes, the assignment he be- 
comes as much a co-owner as his 
transferor was before the transfer.” 
It has referred to a number of authori- 
ties which are AIR 1917 Nag 45. AIR 
1930 Oudh 475 ‘= 125 Ind Cas 833, AIR 
1969 J & K 121 at 123 and AIR 1935 Mad 
1059 = 159 Ind Cas 1021. 


9. ‘The argument of Mr. Bhan, the 
learned counsel: for the plaintiff. is that 
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the vendees purchased four kanals of 
land by means of the subsequent sale 
dated 23-5-1967 from survey No. 2231 
whereas the former sale was from other 
survey numbers viz. 820-min, 1736-min 
and 1716-min though all these survey 
numbers form part of the same khewat 
No. 38 yet the vendees could not be 
deemed tolbe co-sharers of the land which 
was the subject matter of the first sale be- 
cause no portion of the land in survey No. 
2231 was transferred by means of the first 
sale deed.: He supported his argument 
on the Full Bench authority of this Court 
viz. AIR 1963 J&K 11 (FB), and a Full 
Bench authority of the Punjab and 
Haryana High Court reported as AIR 
1970 Punj' and Har 304 (FB). It is true 
that the ratio decidendi of both these 
cases supports Mr. Bhan’s contention but 
whereas the J & K authority has made 
reference only to AIR 1947 Lah. 184 the 
Punjab ard Haryana High Court has 
referred to a' number of authorities but 
with utmost deference to the learned 
Judges who decided that case- I do not 
find that most of the . authorities cited 
by their Éordships in that judgment can 
support the’ conclusions which they have 
drawn. I ishall refer to each one of them 
and other lauthorities also to substantiate 
my remark. 


10. ‘Let us examine some of the. 
findings of the Punjab and Haryana High 
Court AIR: 1970 Puni and Har 304 (FB), 
(Supra). Their Lordships have firstly 
held that if the plaintiffs the purchasers 
of a specific plot from a specific rectangle 
in that case. were to claim a decree for 
joint possession of the whole land held 
by the co-sharers, they would not suc- 
ceed becatise they would be held to the 
terms andj conditions of the sale in their 
favour. which limited their rights to the 
share of the transferor co-sharer to the 
extent of the share in that particular 
Killa and ‘rectangle. The second finding 
was that the possession of one co-sharer 
as such cannot be adverse to his other 
co-sharers,j therefore the land held by 
the transferee of a particular plot could 
not be held ..adverse to the other co- 
sharers, The third point decided was 
that the transferee of a particular plot of 
land cannot sue for partition the other 
co-sharers,, and the last finding was that 
as the transferees in that case had not 
purchased fa share of the whole of the 
joint land lot the original co-sharers and 
having purchased only a share of a defi- 
nite Killa numbers defined as rectangles, 
they would not become co-sharers with 
them in the other or the remaining joint 
land of thé co-sharers. 


11. ‘Ie far as the finding on point 
No. 2 in the judgment of the Punjab and 
Haryana High Court AIR 1970 Punj and 





(Bhat J.) [Prs. 9-14] J.&K. 31 


Har 304 (FB), (Supra) is concerned, there 
can be no dispute aboutit. A transferee of 
a particular portion of land from a joint 
holding by means of such transfer alone 
cannot hold the land adversely to the 
other co-sharers. There can be no dis- 
pute about it but we have to examine on 
what ground this proposition of law is 
based. It is based simply on the well 
recognized principle of law that a trans- 
feree from a co-sharer steps into the 
shoes of the co-sharer and enjoys the 
same rights and is subject to the same 
liabilities which his transferor co-sharer 
had. As between co-sharers the posses- 
sion of one even over the entire joint 
property will be deemed to be the posses- 
sion on behalf of and of all the co-sharers 
and unless there is a clear ouster and 
denial of title by one co-sharer of the 
other, no question of adverse possession 
arises between the co-sharers and the 
transferee or the transferees of co- 
sharers, Reference may be made to 125 
Ind Cas 833 = (AIR 1930 Oudh 475), AIR 
1935 Mad. 1059 = 159 Ind Cas 1021, AIR 
1935 Lah, 651, and AIR 1947 Lah 184. 


` 12. In 125 Ind Cas 833 = (AIR 
1930 Oudh 475), the ratio decidendi is 
that the principle that amongst co-owners, 
co-sharers and tenants-in-common the 
possession of one will be presumed to be 
for the benefit of all and that in order 
to make out such possession as adverse, 
there must be an open assertion of hostile 
title on the part of the person setting up 
adverse possession and overt acts of dis- 
possession amounting to an ouster of 
the other co-owner. is not confined in its 
application to persons who are members 
of the same family or co-heirs but applies 
also to transferees or assignees from co- 
owners, 


13. In AIR 1935 Mad 1059 it ts 
laid down that where a person purchases 
the entire property from one co-owner 
but the sale is valid only to the extent of 
the share of such co-owner but void as 
regards the share of the other co-owners 
and the. other co-owners execute a valid 
sale in respect of their share, the first 
purchaser cannot claim adverse possession 
jn respect of the share of the remaining 
co-owners. The fact that he is nota 
co-owner does not make any difference, 
for a person who takes a transfer from a 
co-owner steps into the shoes of his 
transferor and is clothed with all the 
rights and becomes subject to all the- 
liabilities of his transferor. 


14. Similarly in 159 Ind Cas 1021 
= (AIR 1935 Mad 1059) where a person 
purchased properties belonging to some 
co-sharers and obtained possession of the 
same but it was found that the sale was 
invalid in respect of the shares of some 
of the co-sharers, it was held therein ` 
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that the possession of the purchaser was 
not adverse to the co-sharers whose title 
he had not acquired. 


15. The same view was held by 
AIR 1935 Lah, 651- 


16. AIR 1947 Lah. 184 relied on 
by the learned Judges of the Punjab and 
Haryana High Court (AIR 1970 Punj and 
Har 304 (ŒB)) (Supra) does not support 
the case of the respondent. In that case the 
land sold was the sole property of the 
vendor in which the pre-emptor had no 
share whatsoever. It was held that the 
mere fact that on partition of the village 
shamilat a portion of the common land 
which will necessarily be allotted on 
account of this Khata would go to the 
pre-emptor would not make him a co- 
sharer in the Khata itself. There can be 
hardly any dispute with such a proposi- 
tion of law because in order to be a co- 
sharer one must have an existing right 
in the property of which he claims to be 
a co-sharer. 


17. Now let me begin with the 
Full Bench of the Allahabad High Court 
reported as (1890) ILR 12 All 426 (FB). 
This case of pre-emption was heard by 
five learned Judges of that Court and in 
that case the Wajib-ul-Arz of a village 
gave a right of pre-emption to “co-sharers 
in the mahal”. One of the co-sharers 
brought a suit for pre-emption which the 
vendee-defdt. resisted on the ground 
that he also was a co-sharer in the mahal, 
and the plaintiff had therefore no prefe- 
rential right. This contention was based 
on a former purchase by the defendant 
under a deed of sale executed by a co- 
sharer, and comprising (i) an isolated plot 
of land in the mahal, (ii) sir lands in the 
mahal. It was held by the court that it 
being found that the vendee-defdt, had 
already become a co-sharer in the mahal 
prior to the date of the purchase which 
was In question in the suit. the plaintiff 
had no preferential right of pre-emption. 
It is very significant to notice that the 
defendant in ‘that case had purchased an 
isolated plot of land in the Mahal and 
even then it was held that he - could 
defeat the right of pre-emptor by having 
purchased this isolated plot of land, the 
only criterion was that it was in the same 
Mahal. The learned Judges in that case 
said that :— ; 


“The principal question which arises 
m appeal is whether Dost Muhammad, 
the purchaser, became a co-sharer in the 
mahal by right of his. purchase from 
Rafjab Ali. 


“The Wajib-ul-Arz is in these terms: 
When a hakiat is transferred for the price 
which a stranger might give. the 
right əf pre-emption will vest, first 
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in co-sharers ek jaddi i e descended 
from the same stock, next in partners in 
the share (sharik hissadar). and lastly in 
co-sharers in the mahal. 


“It is admitted that the plaintiff is 
not an ek jaddi co-sharer. It is also clear 
that he is not a partner in the share 
sold, as the said share is in patti Karim 
Baksh, and he owns patti Safdar Ali. He 
is therefore a pre-emptor of the third 
class specified in the wajib-ul-arz,-and if 
it be found that the appellant is a co- 
sharer in patti Rajjab Ali, the plaintiff 
will not have a superior right to purchase 
the property. 

x x x x 

“The lower court holds that by pur- 
chasing specific piéces of land. most of 
which were the sir of his vendor, the 
appellant did not become a co-sharer in 
the village. and as an authority for this 
view it relies upon' the ruling of the 
Hon'ble High Court in Hazari Lal v. Ugra 
Rai, (1884) 4 All WN 103, 


I am of opinion that the above ruling 
is not strictly applicable to this case, 
possession of one will be presumed to be 
appellant consisted not only of sir lands, 
but also of a piece of land in which the 
vendor had nothing more than a pro- 
prietary right. Therefore. irrespective of 
the sir lands. the appellant acquired by 
his purchase the proprietary right of his 
vendor in respect of one piece of land 
No. 1110, and thus. became a co-sharer in 
the mahal. This is much stronger case 
than that of Gokal Singh v. Mannu Lal 
((1885) ILR 7 All .772) and the principle 
laid down in it applies with equal. if not 
greater. force to this case. 


I am of opinion that the purchase of 
the remaining pieces of land also made 
the appellant a share holder in the 
mahal. It appears that his vendor Raj- 
jab Ali, was the sole owner of a patti of 
that name. The said Patti consisted of 
a 7 pie 10 Kirant share comprising 138 
bighas 9 biswas 8 dhurs bearing a revenue 
of Rs. 115-3-9. He was the sole owner of 
the whole.of this land, and therefore he 
was competent to part with his pro- 
prietary right in any part of the said 
land. After the sale to the appellant. his 
name is entered in the Khewat as a co- 
sharer in patti Rajjab Ali, owning 10 
bighas and liable for a revenue fo 
Rs. 10-0-9, and the name of Raijab 
Ali himself is entered in respect of the 
remaining 128 bighas 9 biswas 8 dhurs, 
bearing a revenue of Rs, 105-3-0. The 
appellant has thus been recognized in 
the Khewat as a co-sharer in Patti 
Rajjiab Ali, which is a part of an entire 
mahal containing 3,632 bighas 1 biswa 10 
dhurs of land. and assessed with a 
revenue of Rs, 2,950/-. He is thus a 
co-sharer in the mahal” 


on: | 


. 18. ‘I have. quoted- in. extenso from 
this judgment - only to :show that the 


learned Judges of the Punjab & Haryana - 
High.Court (supra) have done scant jus- | 
tice to this: case. 


'” 19.- MThere' aré a wines of ‘other 
authorities} of the different- High Courts 
which lay down the. same proposition of 
law and they shall be mentioned immedi- 
ately hereafter. : Before mentioning those 
authorities;there is one authority viż. AIR 
1925 Lah 223 which may be pressed in 
favour . of |the argument raised” by Mr. 
Bhan but ‘even that authority is ‘clearly 
distinguishable. . The ratio decidendi . of 
that authority - -i that a, part ownership 


of a. joint..wall does not ‘make a person ` 


a co-sharer in ‘the. entire: property. Their 
Lordships said ‘that a co-sharer in joint 
urban’ immovable. ‘property should signify 
persons owning -a share or- shates in the’ 
whole of the property or properties, of 
which another share or other shares were 
the. subjects’ of. sale. ‘A person who is a 
part owner of a small portion of one of 
the walls of a house but has no rights of 
any kind’ in’ any other part whatsoever 
either of. the building or of the site is 
not entitled to call himself a co-sharer 
in the whole property within the meán- 
ing of: Sec. .16 of ‘the Punjab .Pre-emp- 
tion Act. When a house .with a share -in 
a common; ‘staircase was sold, the. other 
owners of the. staircase should not be re- 
garded as co-sharers-in the property sold, 
Obviously {this authority clearly lays - 
down that the‘ joint ownership of the par- 
ties was ‘confined :only-to a small portion 
of one ‘of the walls of :the house ‘and by 
being “joint! owners of that small ‘portion 


vot -the wall; the parties could by‘no ’-stretch 


of imagination’ be~ said. to be. co-sharers 


in the entire’ house. | ao 


20. Thére ‘Is’ no iiher authority 
which supports’ the argument: of the 
learned Judges of. the Punjab and~Har- 
yana High ‘Court. (supra). However their 
_Lordships have ‘quoted two authorities 
viz. Matu v Hirda, (1894) 44 -Pun Re 1894 
and Champa’ Mal v. Baisaki Mal, (1894) 
87. Pun Re{.1894- ‘(FB). . These authorities 
were not available in this library: but-the 
extract quoted by. their Lordships from- 
these judgments: reproduced . below- sup- 
ports the. ¢ase of the “appellants rather 
than that of the. respondent. Their Lord- 
ships have /said:— ° 

- "In (1894) 44-Pun:Re 1894 Plowden, 
S. J. observed:that the purchase - by: de- 
fendant of specific: land cannot make him 
„a sharer in;the Khata and whatever right 
he may have: to- the land comprised in - 
the:.deed if it-falls to ‘the share of his: 
vendor, as:!it probably .-will, it cannot 
alter the: land: ftom being joint property . 
of. the co-sharers in. the 
rate property of‘ the. purchaser--and the 
game learned. Judge in (1894). 87 Pun. Re 
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1894 (FB)-in which-a co-sharer had sold 
undivided half-‘of his ‘half or one fourth 
of the. holding, observed . ‘that the land 

+, “was. joint-undivided immovable pro- 
perty. in which. all. „the proprietors were 
e-land in dispute 
is a portion of the village which belong- 
ed,.as.an entirety, to the recorded pro- 
prietors, as co-owners with a joint title’ 
the .recorded shares merely. representing 
the quantity of. the- interest of each 
group. among them, in the ‘whole village 
in unity,” 


21.- Let me now -mention a "few 
authorities which arè pertinent to the 
present case. In AIR 1924 All 305 a Divi- 
sion. Bench of that court held that where 
a person purchased ‘a plot of land situat- 
ed within a share in a Village. he was 
to be deemed: a ‘co-sharer in the village 


‘and such’a person would be treated as a 


co-sharer in the the ‘village’ even though his 
name did not appear in the - revenue 
i 22... In (1905) ILR 28° AN “124 “it 


was held that the owner of isolated ‘plots 
of land in a Village is.a co-sharer in’the 
village and. may -aş such possess rights 
of pre-emption, although he does not own 
a-share.in, the Zamindari of the village 
and his" name, ‘is not recorded in the 
eos 


In. (1894). ILR. 16 All 412 it 
was held that the word. ‘co-sharer’ includ- 
ed a person who had acquired ‘lands in 
the: village which: were not. merely sir 
of-a -co-sharer- and were not grove: lands 


-held; by a licensee from a Zamindar. but 


lands--belonging to a Zamindar and in his 
occupation, ‘notwithstanding the fact that 
he had not yet obtained mutation, of 
names in respect thereof, - 


"247 In AIR 1930 Oudh 475 it was 
laid down that a person who takes a 
transfer from’ a. co-tenant or co-owner 
steps into -the’‘shoes of: his transferor. 
When he takes - the assignment he is 
clothed - with all the rights and’ becomes 
subject to all the liabilities of his trans- 
feror., -In -short he becomes as much a 
co-tenant or: a co-owner. as hig transferor 
was before the transfer. This being the 
position there is no reason for the rule 
applicable to co-owners and co-tenants 
not -being applied to the transferee. 


N 25. Let me `now` turn to a- few 

-In -AIR 1933 Lah 763 (1) 
Sir Shadi. Lal, C. J. speaking for the 
Division Bench said that the. possession 
of one co-sharer is the possession. of all 
the co-sharers and a co-sharer will not | 
be permitted to claim adverse possession 

unless it clearly appears: that he ‘has re- 
pudiated the title of the co-sharer ‘to his 
knowledge and..is_ holding -adversely to 
him. . Hence where .a. co-sharer sells a 
portion: of share, . both- he and his vendee 


34-3. & K: “[Prsi 25-33] 
become ,cé~shiarers from ‘the moment cf 
the- sale and ‘as such néither the: vendor 
nor ` his representativés can :assert . ad- 
verse -Possession against ‘the. vendees un- 
legs’ there hasbeen an’ overt act showing 
adverse possession to- the now rane of 
the vendee. Pre oS IAS 
*96. .° In AIR 1945 Lah ‘15 it was 

field that when a ‘person’ sues for iand 
jointly owned. by two_ persons,’ ‘even ‘if 
specific plots are: sold, in law it-is treat- 
ed as‘a sale’ ofa share of the’ ‘joint prò- 
perty. 

i27. In “ATR” 1954 Puni: 124 it was 
held ‘that if one of the co-sharers - ‘rhakes 
a gift of specific’ properties in`his posses- 
sion, the transfer“ will’: ‘make ‘the’ donee 
as much ‘a: cosharer ` ‘as. the’ donor is. 


28. | Inv AR) 1959 Puni.. 115 the. 
purchaser „of ‘a. co-owner’s . share. ïn ‘<a. 


specific part of the” common’ ‘property Jas 


a right to. insist that. the’ suit for parti- . 


tion should ‘include the whole’ of the 
common property and. not only the speci- 
fic portion of thé common property, sold 
to him. It was further held that every 
suit in partition should include the- whole 
of the common property.. even though’ in= 
terests’ of the^ -purchaser are, ċonfined to 
some -specific part ‘thereof: and should 
bring before the court all persons’ having 
right in the property, for then alone can 


. the rights’. of the co-owners ‘and of -pur- 


chasers from" co-owners be properly and 
effectually: : - adjudicated. > upon. “ 

. Lordships further: held - that it follows as 
a ‘consequence that a person. whose in- 


terest is not co-extensive ‘with the’com- — 


mon property may insist that the omitted 
property be’ included in:the‘suit .and at 
any -rate that’-such properties should be 
included in the suit .as well. result.. in 


setting off to' him in ‘severalty some por- `- 


tion co-extensive with his, Interest.. REN 

29. -. This, authority ig a complete 
answer to the. third proposition laid down 
by the learned Judges of the Punjab and 
Haryana High Court, “AIR. 1970 Puni & 
Har ne (FB) (supra). . 


; 0: - ` There 
Bio reported’as AIR 1961 Punj 528 
and it lays’down all the’ rights. and liabi- 
lities of co-owners and some of the: pro- 


positions laid down ‘which ‘are relevant- 


for the disposal of this appeal’ may be 
mentioned as under:—- i 

‘.. (1) A- co-owner has. an 

the pore property an¢ alo, in every 

parcel of t 

(2) piado of- ‘the joint. Property 
by one co-owner“ is, in the eye of law, 
_ possession of all even if all but’ ohe are 
actually out of possession. - 

(3) -Every- co-owner: has a right to 
use the joint property ‘in a husbandlike 
manner : not inconsistent „vith similar 
ugh of other co-owners, * 
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“is” another ` detailed 


eit in 5 


“ALE 
(4). The remedy of a co-owner not in 


possession or not-in possession of a share 
of.-the joint property, is by way of a 


‘suit for partition or for actual joint pos- 


session, but not for ejectment.- . 
In. addition, to. these . Punjab- authorities 
now let me ‘take a few other authorities, .- 


-3L -Ini AIR 1965, Mad‘ 389 the dis- 
puted’  roperiy was‘ transferred -to ‘the 
plaintiff by one of the co-owners of the 
property. In’a‘suit brought: by~the plain 
tiff for, declaration ard possession ` of‘ ‘the © 
property,..the defdt: who was ‘merely a 
trespasser pleaded 'that the plaintiff cauld * 
not obtain a -declaration and possession of 


“more than the share’ -of N-in the’ property, 


It ‘was held that it was open to N as: one 
ofthe co-owiters‘'entitled to be in pos- 
session of ‘the entire property, to- pass on 
such right to “possession to: any ‘other 


party, and as N-was entitled tbe in posi Pa 


session“ òf ‘ the- entirety” ‘of the property, - 
her possession ‘would’ “naturally be -'on 
behalf of ‘the - co-owners, therefore: it 
could not be said. that *as the plaintiff 
claimed - through ‘only one co-owner ‘his 
claim‘ should’ be restricted only to the 
fractional interest ‘of that co-owner. ‘If 


. one co-owner purported to alienate the 


property; in - favour of a third party, it 


` was for ‘the: co-owner to object to ‘such 


a. course’ and ‘take’ such action - as was f 
T = him. ei 

In. "ATR 1917 "Nag! 45.. it. "was 
held hat co-owners : not living ina. state 
of absolute jointness . as one family whe- 
ther by: arrangement -either tacit. or ex- 
press, take up .exclusive, possession. and 
enjoyment -of differént-...parcels of the 


joint. or. common - property, without any 


such’ definition: or‘ severance. of ‘interests 
as would amount ‘to partition. the courts 


‘will. not interfere, with the , arrangement 


at. the ‘instance’. of ‘any of the co-owners 
during’ the’ tenure in common’.and oan 
only do so on partition so far as 


be ‘necessary to ‘make ‘an equitable dive 


sion of, the property.” 


I have: given: the authorities 


Sena in the Punjab: and Haryana 


“High Court, AIR'1970.Punj & Har 304 


(FB) (supra) as well as some .others’ on 
which I could lay my hands and- I have 


- discussed them. af’certain length with the 


object of.showing. that. in.my opinion the 
inferences drawn by the. Hon’ble -Judges 
of the Punjab and Haryana .High Court 
(supra): are ‘hardly .deducible on the basis 
of the: authorities “which they have cited, 
The consensus of authorities is that a. 


- transferee. of a portion’ of land ‘in ‘any > 


survey number, which forms part :of a 
Khewat:'. becomes a co-owner in: that 
Khewat to. the extent ‘of the land trans- 


’ ferred. to him ‘and. steps into the: shoes 


of. hig transferor. .,Certain propositions of 
law are well ‘settled and: authorities need 
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port of these propositions, ‘and they are: 
(a) A . transferee steps into. the shoes. 
of his trarisferor and has.-all. the rights 


and privileges and is subject to all. the- 


liabilities that his transferor. -had. ., 
: .(6).In :case of joint undivided. Sro- 
perty. every co-sharer or co-owner is the 


owner of éach particle of the. property ` 


along with; his other. co-sharers- or co- 
. owners. No co-owner. or co-sharer ‘can 


80 ` long, as the property is joint, claim ~ 


any specific. interest in any particular 
-portion of the. joint property. ‘His rights 


and liabilities ‘are exactly. the same as. 
that of the, other cò- owners, without any ` 
particularisa 


tion. ‘The ‘authorities above 


- cited and a number of cases, decided bý 


this court also. hold the same view. 

(c) A co-owner in possession of. some 
portion of the property..can ti er. the 
same subject to the’ Tights of the, other 
co-owners, 


i (d)- A. co-owner or eo sharer in "joint ° 
property can“ ‘only ‘transfer joint property ` 


to the extent of his share therein. . If, he 
transfers more than his share in the joint 

property, . the renter to wat extent 
would. be void: | l 


5 (e) A Joint owner -may tande any 
portion from the’ joint property but’ this 
transfer is ‘subject to the- rights ‘of parti- 
tion of the: property’ by any one of the 
joint-owriers- 

. When we keep these well established prin- 
ciples of. law: in view, by simple: applicà- 
tion of’ these principles, the Possession 
of a co-owner who transfers. any portion 
of: the: joint, ‘property, may. be'a definite 
or a specific portion thereof, -only clothes 
the transferee -with the rights which he 
possessed. « : The transferee as already. said, 
cannot’ lay jexclusive daim‘ to any por- 


tion of. joint property. - Therefore when’ 


` he transfers ‘any ‘portion ‘of such . pro- 
perty." the transferee gèts no inore and 
no less than, what the -tranSferor’s tights 

were in- the; property before this tránsfer. 
By merėély _fransferring® ‘property: the in- 
cidents of j oint property do not come’ to 
an end. Injthe eyes of law it makes~ tio 
difference whether: a’ particular- share of 
a joint: “property, îs transferred or a speci- 
fic portion. thereof. - : The -first_ proposition 
of law laid ‘down. by .the-learned Judges 
-of the ‘Punjab. and Haryana - High Court 
(supra). -ignores these basic, well -establish~ 
ed canons, of law. . ` bese ae 3 
` 345 The’ ‘transferee ` ‘ofa gede 


portion: can: institute a suit for- possession 
of the propérty if- he is ousted from thë 


property sold. which he ‘can retain till.. 
final - partition among the ‘co-sharers. of 


the joint property. “About the second 
proposition âs laid- down by the -learned 
Judges of the ‘Punjab & Haryana High 
Court, as already’ ‘stated, there can be no 


dispute and that, proposition of law supe- 


i 
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- with 
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ports the. view which I am pronounding 


. rather than the view taken by.the learn- 


ed Judges . of -that court, because the 
transferee cannot set up adverse posses- 
sion by purchasing a: specific. plot from 
joint property. as he becomes a co-sharer 
the other joint -owners as his pre- 
eae ir otay “was, i : 
- I am -not-in ptecw cnt with 
the third proposition: laid ‘down ‘by their 


‘Lordships of ‘thé Punjab -and Haryana 


High. ‘Court: (supra). for ‘the following 


' reasons:-—— ` 


` If the fennnteree ‘of ‘a specific plot ` 
sues for partition,-his suit ‘cannot be de- 
feated simply because he has purchased 


..a specific plot. He is admittedly in legal 


language a joint holder of land. The. 
title which he’ has acquired is: joint in- 
the. entire ‘khewat along’ with other co- 
owners. He can get the land partitioned 
as’ much as“any  other~ co-owner can. 


. Under Section 105 of the Land Revenue 
~ Act any joint holder of land or any. joint 


tenant’ of a ‘tenancy in which a right of 


. occupancy or protected tenancy subsists 


or any, mortgagee with’ possession of the 
share of such holder or tenant may apply 
tova Revenue’ Officer for ‘partition of his 
share -in- the: land or tenancy as the, case 


‘may be. 


ks ‘36-37. Here according to the words 
of, this section; he may not bè. a co- owner 
even but he. definitely is a joint holder 
ile. he is holding some portion. of the 


_ joint land. When as in this case, the 


transferee has been put in possession of 


‘a ‘specific ‘portion. of the: joint land, he, 


in ordinary language is a joint holder 


of the land and therefore in. law: he 


-is entitled to get the land partitioned. - It 


is again a well. recognised principle of 
partition that all attempts are made not 
to disturb’ ‘the possession’ of any co-owner 


‘if that can. be avoided which’ means that 


on’ partition the. first consideration to be 


‘kept in “view is that the possession of the 


respective có-sharers has to be- respect- 
ed“and it has only to be disturbed when 
it becomes unavoidable, . aa is one 
aspect of. ‘the’ case, i 


_ 88: Let us take the other. ‘side of 
the picture. Suppose ‘A’ gets a: plage 
portion of . .the land jointly held by “B 

© and ‘D’: Can the other éo-sharers of 
the original transferor sue ‘A’ for parti- 
tion?. It cannot bë at all suggested by 
anybody. that’ because he has purchased 
a’specific portion of the same joint pro- 
perty..the other .co-sharers have lost their 
right to “pet the” property partitioned, 


: 39. Let us take a still worse case, - 
Suppose . ‘A’, "B C’ and ‘D’. possess a 
hundred kanals of land, out: of .these 
hundred kanals, there are twenty kanals 
situate at the Boulevard road- and: the re- 
maining eighty. kanals-are situate’ in an 
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interior corner. of “the city. Suppose 
again. a. kanal of land ‘at Boulevard Road 
costs : about Rs: 80,000/- -whereas the 
other ‘eighty: Kanals. of -land do“ not all 
told cost more ~ than . twenty . thousand 
Rupees... ‘A’ sells these twenty kanals of 
the Boulevard Road. to ‘E’. ‘This land is 
no doubt within his share. Does it mean 
that the other: .co-sharers i-e: ‘B’, ‘C -and 
-'D'- are estopped from: suing -for - ‘partition 
of the land and -can -this 
all of them::of. the best: portion .of the 


land and will ‘E’ resist the proceeding be-. 


cause hë will insist on.the recitals in his 


deed ‘of sale and.‘thus defeat the claim 


of ‘the. other’. co-sharers?. This is not ċor- 
rect.‘ “In my . opinion. any one. of the co- 
sharers, even if he is a.transferee of a 
specifi, portion of the -Jand can get a 
joint holding . partitioned and on . parti- 
tion the’ quality `of the various plots of 
land will bė. taken -into consideration and 


then the claiins of each. one’ of’ the-co-- 


sharer along with their transferees shall 
be taken into. consideration.and adjusted. 
As I said earlier an attempt -will be made 
to alow the transferee to remain in pos- 
session of that portion of the land. which 
has . been. transferred to-. him’ -but that 
land ` he can only retain’ if the: rights. of 
other co-sharers ‘are not affected, .. . 
40. Let us take another canine 
Suppose two of ‘the cb-owners sell. the 
same ‘specific plot of ‘land: ‘from a joint 
holding to two different persons, of course 
each selling within the limit of his own 
share. What are the interests of the two 
rival vendees in the lands “purchased by 
‘them. Each‘of the'co-sHarers ‘could legal- 
ly‘ transfer the land. sold. being co-owners 
and as such’ owners of ‘each’ particle of 
the jointly held land; therefore the two 
gales or: either of them’ „would not be ` 
void ab initio.,- = such’ a case the two 
_ vendees ‘could 
of the land ‘in the same ‘manner as ‘in 4 
case when only one of the co-owners weré 


in possession ‘of the major, portion. of the l 


landďd”añd the ‘other ‘co-owners held’ pos- 
- session ‘of an infinitesim 
partition each co-owner’ could’ be given 
the share he was entitled notwithstanding 


the. disproportion in. the Jand possessed 


by: each one of them. : 


AL. -`> Theréfore frorn all these’ ‘points - 
of view In” ray-opinion a` survey: numbér 
being a part’ ‘of the Khewat, any transfer 
Írom- any“ “survey” number. ‘makes «the 
transferee a co-sharer “in ‘the. entire 
Khewat upto the time’ of' partition: It is 
of no consequence whether, a transfer: of 


land ‘from ‘one survey ` nuinber alorie jis. - 


- made in-favour of d'transferee. without 
including any share of the’land compriséd 
in the other: survey. numbers. The khéewat 
is joint, any-portion of that khewat in any 
gurvey number has the incidents of joint 
property.. and each- co-owner is. inthe 


transfer debar ` 


be-.adjusted òn ` partition - 


ial portion.. On ` 


ALE 
eye of law mastér of each parcel‘of that 
joint land and the transferee also -be- 
comes ‘a co-owner or a--co-sharer ‘to the 
éxtent of his purchase. Therefore, in my 
opinion we cannot, rely on the Punjab & | 
Haryana- ae ‘Court’ -authority _-(supra) 
and the - ‘Bench -authority ` of this . 
court, viz.. “AIR 1963 J & Kil also does 
not lay down: the correct law. .°On: the 
other hand I am of the opinion that the 


Jaw laid down’ by my'learned brother |> > 


Jaswant Singh; J. in AIR 1969 J & KE 12k 
represents . the: correct- position. a 

‘42, ‘I, therefore, hold that the’ ap- 
‘pellants vendees’ by p asing land from 
-gurvey No. 2231 in ‘khewat No. 38 situate 
in -village: Ladhura Tehsil Sopore became 
co-sharers along with the other co-sharers 
of the land ‘in _the entire © ‘khewat’ and 
therefore could successfully defeat’ ‘the ; 
iighbt of pre-emption of- Mst.’ “Ashmi; . 


43. This appeal ` is therefore. . ace 
cepted and the suit ‘dismissed but-the par- 
ties are left. to. . bear. their own costs 
throughout. * ' Torten A 


. JASWANT SINGH.. J:: : ai. R t 
have: had the advantage: .oË going through 
the Muminating aes ge -which ` ' my 
learned, brother Bhat, -has taken great 
‘pains to prepare. Wile. I entirely’, agree 
with him that a. transferee of a portion 
of land in any survey. - number which 
forms part of a joint khewat becomes a 
co-owner or. cosharer in that khewat. to 
the extent of-the land transferred. to him 
and ‘steps into the shoes ef: the. trans- 
-feror, I regret. J.am unable to- agree with 
‘his observations. that the matter relating 
to improvement of title: by.a vendee dur- 
` ing the pendency of the lis.so as to en- 
able him. to resist. the claim,for pre-emp- 
.tion is settled. by*more than one ‘rulings 


- of this court. In S. Siraj-ud-Din v.*Karim 


Dar, AIR 1969 J & K 62. (FB) I had stat- 
ed .that ‘according to the- law obtaining 
inthe State. a vendee cannot improve his’ 
position. after. the .date ` of sale‘ sojas to 
defeat the. right of prior purchase of the 
plaintiff. -With this. view. of mine .my 
learned brothers; ‘Anant.Singh and Gurtu, 
JJ. Sa also, expressed -their- agreement. 


` The de¢ision. in Dhani Ram‘ v: 

Mt: ‘Bhar Dei: “ATR: 1970" J&K? (FB) 
-did‘nét override’ the majority decision in 
Siraj-ud-Din’s -case, AIR1969 J~& K ‘62 
(FB) (supra) so` fat as the ‘dictum that 
‘it was not open to the vendee to’ improve 
his. position after the. date of sale:so as 
to defeat: the right of -prior purchase of 

the . Plaintiff pre-emptor is concerned. . 
46. In. ‘Ghulam. Ahmad ` Mir v. 
Ahad, AIR. 1970 J &:K -118 (EB) ‘which 
my. learned brother seems to ‘have in 
mind both Anant. Singh, J, and “myself 
bad expressed grave -doubts as regards 
the% - competence -of-.a «Bench of equal 
. strength. to override a. majority. decision _ 


ame! Pi 
as in Siraj ADIR c case, ATR pee J & 


me ‘in Sine] ad-Din. case, 


expressed Pa 
AIR 1969 ee -K 62 : (FB) : (supra) sand: 


Ghulani Hae case, AIR. 1970 J:& 





the date. of 


of prior sates of. a 
_ emptor. oe i 
48. To “the renit: I would affirm 


the judgments of the courts below and 
dismiss the, appeal. , but. lene the, parties 
to` bear their ’ own, costs. . 
. ALL C. 3J. :— -49, 
through the elaborate ‘and: ‘careful -judg- 
ment prepared by -my brother Bhat, J. 
and I fully. agree with the same- Jaswant 
Singh, J. hds no doubt sounded a dis~. 
cordant note{and has adhered to the view 
taken'in earlier cases regarding the ques- 
` tion as'to. 
improve. hisititle to defeat the right-of 
-pre-emption ‘during the pendency of. the 
suit,.: I am dfraid I'am not able-to “agree 


Furthermore’ Jaswant: Singh, J. has ex- 

` pressed doubt whether Siraj-ud-Din case; 

in. AIR 1969 J & K-62 (FB) could ‘be 
n ulam Ahmad -Mir’s ` càse, 

J- & K 118 (FB): 

this point. has: ‘already been. ‘decided by: 


us ‘in. Ghulam Ahmad Mirs čase- (supra)... 


whether “thef majority: decision has’ ex- 


terms. that the defendant . 


pressed in cle 
vendee cent his title during’ the 


pendency of jthé-suit:.in order to defeat 2 


the pre-emptor’s . right of pre-emption. 
The question! as.to’ whether or not @ 
Full Bench tan“ overrule a Full. Bench: 
of. the +sam '. „strength“ does ‘not - present 
much difficulty. At the time the decisions 
in. Siraj-ud-Din’s . ease, AIR 1969 J & K 
62: (FB). (supra). and Ghulam Ahmad Mir'’s: 


case, AIR 1970- J. & K 118- (FB) (supra). -- 
were given; the strength of:the.full.court ` 


consisted- only; :of five Judges.::: In these 
circumstances it «is reasonable to: infer: 
‘Ithat a later“; “Bench ‘decision’ of. ‘five 
judges can), verrule a previous: -decision 
of equal: strength in view- of-changed cir-. 
cumstances otherwise it -would have been 
impossible for. this court to_.overrule. its 
previous decisions: even if they- were 
found . to be ‘wrongly. decided: . Where 
however. a. court. ° ‘consists . of “more. than: 


five. judges- and, a. Sreater.sstrength:_ ofthe. 


Full Bench. ig -available. for -overruling- a 


previotis. Fulll.-Bench decision, this. prin- , 


Ea ga naturally . not-apply:. > 

„Having ‘regard~to “these ae 
I am. Saeki that the -later 
Full Bench. ecision. Ghulam ` Ahmad: 
Mirs case: 1970: "J &:K 118 (FB) 
(supra) settled ‘the:. contava: on the 


e 


Mant Ram v. Satpal. 


“tT have: gone l 


shether or. not a person -can -. 


with the. View: taken by a Singh,-J. ` 


In fact 


lationship. of landlord and -tenant — 


J. &K, 37 
question. and’ ad the effect-of overruling 
and- clarifying the decision in Siraj-ud- 


Tae easel a aes ee 8) 
E : x 





Senge therétore: agree. -with the 


eide roped by my brother Bhat, J, 


that the appeal- -bè accepted; leaving the i 
parties to, bear. their own costs: through- 


ca out. a 
MIAN. JAUAL-UD-DIN' ae T 
have ` . had thë ‘benefit “of . perusing 


thé" léarned Judgments prepared by my 


“learned. Brother. “Bhat, J. and My Lord 


the Chief) Justice. “I ‘fully agree with the 
observations. . made and the conclusion 


_ atrived at by my learned Brother Bhat, we 


and agree. tothe “ordet proposed to be 

passed: in the appeal. I also,concur with 
the proposition of law enunciated by My- 
Lord the Chief Justice regarding the com- 


. petence of-the-later-Full Bench to over 


rule the. earlier Full Bench in- the cir- 


‘cumstances as indicated. in his order, 


> 


ae nen p appeal alowed. 
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“AIR 1972, JAMMU & KASHMIR 3T. 
(V 59:13) > 
Ï. N: “BHAT AND. JASWANT: SINGH, Jd. 
` Ram, . Appellant v.. Satpal l 
mabe and others, Respondents, 
` Civil Second Appeal No. 86- of 1970, 
D/-. rs against judgment’ ‘and 


-decree of ‘Dist, J. Jammu. D/-’ :16- 10- 


1970, top 
` (A) Wouter: aad Rents: — Jammu and 
Kashmir Houses and. Shops - Rent- con 
trol Act (34 of 1966), S. 11 (1) hb) — 


an ejectment suit by the landlord on. ihe 


- ground. „that. he “requires” „the ` premises 


for his own use there must be à sort’ of 
“must have”:element. in the need of the 
landlord ‘and -his need must be honestly 
felt by him. AIR 1952 Cal 852, Rel. on; 

1970 Rén cy 174 Pui. & Paih e i 


(Para 7) 
(B) - Boas cand: Rents — Jammu and 
Kashmir Houses and: Shops Rent: Control 
Act (34 of, 1966), ‘S..2: (6) :-— Acceptance 
of rent. by; the owner’ from the occupier 
of: the preimises is- sufficient “to create a 
Ref: T. P. Act; S. 116). AIR "1952 SC 
23 & AIR 1965 Pat 279° & AIR 1955 Punj 
34, ReL` ons Case” -Jaw ‘discussed. 
ioe (Paras 10, ` 11, “14) 
=- O Houses ‘and Rents .— Jaminu and 
Kashmir ‘Houses ånd- Shops Rent Control 
Act (34 òf 1966) S. 11 {1} (ec) — One of 


‘the tests of subletting is that the posses- 


sion of the leased ‘property must ‘be ab- 
solutely transferred to-thée sub-lessee — 
Hence "taking a partner in ‘the business 


‘by the tenant and. éontinuing pottnerahip 
- GO/GO/D2T8/TLGNB/S: fe ee 





v 


[Prs. 1-3] 


38 J. &K. 
business in ‘the tenanted premises cannot 
` constitute suble ..—. (K-Ref:— T. P. 


' Act- (1882), S. 111).. 1970 Ren CJ. 707 
. (Ker), Rel. on; 1970 Ren CJ 338 (Madh 
Pra), Dissenit.; Case law sense 


-. (Para 18)" 


se D Houses and. Rents - — Tamma and- 
` Kashmir Houses and Shops Rent Control 
Act (34 of 1966), S. 11 7 (d) — 
under. the terms of.the lease the land- 
lord receives advance’ rent and the tenant 
is to pay. half of the monthly rent in cash 


and the remaining half ‘is'to be. deducted: 


from the advance an ejectment suit? -be- 
fore the whole advance is adjusted to- 
wards rent. would be premature — (X= 
Ref:— T: P. Act (1882); S. 50). AIR 1914 
Low Bur "276, Rel. ‘on; “AIR 1960 Raj 19 
'& i ATR 1928 Sind 95 '&' AIR 1922. Pat 
339 &. AR: 1926 Cal’ 204, -Dist. 
è ` (Paras 23, 24y 
Cases Referred: ` Chronológical 
(1970) 1970 Ren. CJ 174 = 72 Pun 

.LR 299. Chandrawati ‘v. Narain 

-Das 7 
(1970) 1970 Ren ey 707 += 1970 

Ren CR 604 (Ker), Harisankar 


' Pekkrai v. Radha . . 15, 18 
. (1970) 1970 Ren CJ 338 ‘(Madh Pra), ; 

Nemi Chand v.. Abdul Hakim -15,18 

(1965) (1965) 1 All: ER’ 768 ` `` 18 


(1965). AIR 1965 Pat” 279° (V 52), |. 

Julumdhari Rai v. Debi Rai . OL 
(1964) ‘ATR: 1964 All 1- 51)æ `- 

. 1963 -AH LJ 406 (EB); Udhoo Dass : 

“vw. Prem Prakash 10. 13 
(1960) AIR 1960 Raj 19 V 47)= > 
- ; 1959 Ray LW 80, Katha’ ‘Bhatt - 

- Nand Kumar V. Choteý: Lal- 19. -20 
(1962) AIR 1962 SC-554 Vv 49)= 7 : 

. (1962) 3 ‘SCR 604, Rikhy, H. S. 

“Dr. vi : New - Delhi Municipal : 

Committee - < 10, 11 
(1955) AIR «1955 Puni 34 “a 42) == 

56 Pun LR 480, Gurcharan Singh ~ : 


' Jodh -Singh v: Chairman Delhi: `- 
Improvement Trust, New Delhi- AL 


(1954) ATR 1954. Cal 460 (V 41)= _ 
. 58 Cal WN -438. ‘Panchanan Ghose’ 


cv. Haridas: Banerjee > "10; 12 


- (1954) ATR 1954 Nag 160 (V. 4])== ° i 
-1954 Nag LJ 100. Jageram Malik .. 
v. State of Madhya Pradesh ~“ „15 
(1953) AIR 1953 Sau 113. (V ooh E - 
Karsandas v. Karsanji a 5. 17 
(1952) ATR 1952 SC 23 N TE oe, 
..1952 SCR 269, Ram Kumar Das 
v. Jagdish Chandra Deo . . a Al 
(1952) AIR 1952 Cal 852. (Vv. 39)— we 
soe aaa Naresh: v.. ‘Kanai » 


11982) ATR 1952 Punj 403. (v 89), a 
‘Nandu. Mal v, Ramji Lal 15,.16 

(1949) ATR 1949 FC 124 (V. 36)= oe 
1949 FCR 262,. Kai..Khurshroo ` 
Bezonjee Capadi. v, Bai, Jerbai 


Mani Ram v. Satpal (Bhat J.) 


Where - 


Paras À 


- Kapoor Cloth House. ' 


AER. 


(1928) ATR’ 1928 - eae D (V 15)= ` 
107 Ind Cas 209, cial Assignee 
-v, Abdul an g 19 
sera AIR 1926 Cal 204 V 13) ==: 
Cal WN.- 953,: Tiloke Chand: : 
Surana 3 B Beatie t Ca ; 22 
(1922) AIR 1922 Pat 339 (V 9=. ` 
-3 Pát LT 128, Ram Lal Marwari .. 
-y, Mahadeo‘ Marwari es 
(1914). AIR. -1914 . Low Bur” 576 
“(VW 1) = 24 Ind Cas 139, Toon : 
Chan v. P; C. Sen - =>. 23 


R. P. Sethi.. for Appellant; S. M- 
Gupta, for Respondents. nfs 


BHAT, J.:— This is a kvil, Pao 


19, 22 


„appeal ‘against the decree of‘ the ‘learned 


District, Judge, Jammu, dated 16th Octo- 


ber 1970: whereby he reversed the decree -. - l 
-dated 20th May- 1970 for ejectment: passed 


by the Sub Judge, Jammu, against the 
present. ‘defendants-tespondents. , 


2 The: brief facts. of. this case’ are 


that a suit for ejectment.was brought by © l 


the appellant against Satya Pall respond- 
ent seeking- ejectment from a shop situate 
at Lind Road Jammu, with the ‘allegation 
that he had. let out:the shop.to Satya Pall 
from. 5th December 1964. at. ar monthly 
rental: of Rs. 100/-:. :The: defendant was 
not entitled to sublet -the shop but he 
had done so..:. The plaintiff required the 
shop for his | own use anda valid. notice ; 
for ejectment has been. issued’ to the de- 

fendant. .. The. plaintiff sought permission 
to amend the plaint and. by order dated 
23-4-1968 he was. permitted by the. court 
to amend. the plaint and made’ the ‘so 
called: subtenants as parties to the’ suit. 
The. plaintiff by means of the amended 


_ plaint. presented on 10th. May 1968: added 


the other‘ respondents viz:. Sohan Lal 
and asa data Lal as- defendants: 


ES The derdinize ponien Te- 
sisted this suit on various pleas. The’ 
main contention: of the defendants -wás 
that the defendant No. 2 Sohan Lal is’ 
the. real brother of defendant No. 1- and 
both the brothers -carried on -the ‘business 


‘joiitly in the shop’ and defendant No. 3 


had nothing to do with- this: businéss. The. 
shop was run under the’ name of Messrs: 
In the additional- 
pleas they: challenged the validity of the. 
notice; there was no subletting; that the: 
plaintiff had taken an:advance rent of 
Rs. 2000/~from the defendant No. 1 out 
of which’ Rs. .50/- .were to be ‘deducted 
every month against the ‘agreed rent and 
the’ remaining “Rs. 50/~: were to-be ‘paid 
by the ‘defendant: in ¢ash to the plain- 
tiff till the whole. amount of Rs. 2,000/- 
was adjusted:. The plaintiff did not.re- 
quire the -shop’ for his: use: the advance © 


ae paid would exhaust on. 5-5-1968, the sult 
Hirjibhoy Warden . :.. - 10, -12 


was therefore, premature, 


1972 .. 


-4.- The -pleadings. of 
güprenteð the ‘following. issues. to the trial 
eourt— —¢ 

1. Whether. the: ‘shop in Saison hak 
been | sublet by defendant “No. .1 to.de- 
fendants Nos... 2: and 3, g 80 what is its 
effect on the suit? O. Po. 

. 2. Whether: the eae reasonably 


‘requires . the disputed shop for his per-- 


sonal.. necessity, keeping into- considera- 
tion: the comparative advantage .and -dis- 
advantage of: the:-parties? .O.. P. Pl}. ~ 


3: Has the plaintiff. served a “valid . 


- notice on the: defendants? O. P. P. 
`- 4 Whether the -plaintiff has received 
Rs, 2,000/- as advance rent: from the de- 


fendant No. 1 which. was to. exhaust on 
5th .May 1968: and-.if 80. wnat is its. effect : 


Ee ket suit? O.: P; D. 
Relief. . 


"The SRT appellant oid 2. Chhaju 

Rams, Radha Kant, -Sohan Lal, Karan 
Dev and .Dharam „Pal. „clerk Income-tax 
department- as his witnesses’ and: appeared 
as his. own -witness also.. The defendants 
produced : Trilok Chand, ` Kasturi Lal, 


Surinder. Mohan, Girdhari Lal:and Attar’ 


Chand -as witnésses. : In. addition all‘ the 
three defendants. appeared ` as” Witnesses 
in support’ of their case ~ 

Be ets 
plaintiff. required the shop for his own 
use; that the shop had béen sublet by 
Satya Pal defendant; that a- valid notice 
to quit was-served. upon the defendant 
and Rs. 2,000/- was not advance’ rent ‘but ` 
it was- only to be considered as a' debt 
-and ‘therefore, the. suit was not.: :prema- 
ture. Ultimately the trial court decreed 


the suit.. “An appeal was. preferred before ` 


the learned. District. Judge who upset this 
finding and’ dismissed: the suit of the pre- 
sent appellant,. Against -this decree : of 
dismissal 


of the, suit, this second- appéal `- 


_ has been “preferred by the plaintiff. in 
this court, 


. 6. . We have heard detailed argu- | 
ments of «the learned counsel for the par- 
. ties. In the words.of the learned counsel 
for the. respondents: only. three’ - points 
. have been argued by the learned counsel 
-for -the appellant and only. these three 


points require: adjudication. by this court, . 


The three points are:—.'*- j 
(i) Whether the plaintiff requires the 


‘Shop for his- personal use and “what- is: 


the comparative advantage and disadvan- 


‘tage of the parties in’ case-a decree for 


ejectment is passed or réjected: -. 

(ii) Whether Satya Pall had sublet 
the shop to defendant No. 2 Sohan Lal: 
g (iii) Whether the. suit was premature 

or had been rightly decreed, 
These.. ‘poirts are the subject-matter of 
issue Nos. 1, 2:and 4. The learned coun- 
sel for the; appellant also -agreed that 
these. are the main ‘points.for decision 


although during arguments he pressed.. 


“Mani Ram v, Satpal (Bhat J)". 
the parties . 


The trial’ court - held that: ‘he’s: 


. [Pras 4-7] J. & K. 39 


some nice points of law also; which would 
he discussed at: their proper ` place, 


:7.* Now so far as the question of 
at: ‘necessity. is concerned, we agree 
with the finding of the’ District Judge 
that the -appellant has not proved’ any 
-urgent necessity for the occupation of this 
shop; compared with the continuance in 
‘the shop by the defendant, or defendants, 
On“this issue the plaintiff- has stated that 
he requires this shop ‘and intends to carry 
on ‘business in it. His witness Chajuram 
simply states that the plaintiff requires 
the shop for his personal use.” This wit- 
ness. hag been dubbed to be a. landlord 
witness who is the owner’ of ten shops 
and... has aad eviction ‘proceedings 
against: his tenants., ` Moreover’ his state« 
‘ment is sò cryptic’ asto lead us nowhere, 
Munshi’Ram'P.-W. states that the plain- 
. tiff has never conducted any business in 
‘any ‘shop. , This: is all the evidence, so 
far as the pérsonal requirement of the 
plaintiff is concerned. We need not in 
this- second appéal ‘recapitulate the evl- 
dence produced by the defendants’ con- 
sisting of five witnesses to rebut this evi- 
dence: ‘of ‘the plaintiff. because in our 
‘opinion’ the plaintiff ‘has ‘not been able 
to prove with any amount of clarity or 

ty that he requires . the shop for 
his personal bona’ fide use. A mere ås- 
sertion that he intends to carry on “busi- 
ness is'not sufficient; more so in view of 
the provisions of the Jammu & Kashmir 
Houses. and-Shops Rent’ Control Act; 1966 
(hereinafter referred to as “the Act” in 
-this judgment) which requirés two’ things 
viz that. the landlord. must reasonably 
‘require the premises. for. his own occupa- 
tion and in determining the reasonable- 
ness of requirement for. occupation the 
‘court ‘shall have regard to‘the compara- 
tive advantage’ -or disadvantage of the 
landlord or: the person for whose benefit 
the shop is held and of the tenant. Here 
in this case“there is nothing in the state- 
ments of the witnesses for the plaintiff 
which would even indirectly suggest the 
nature of the business that the plaintiff 
‘intends to carry on in this shop, his 
wherewithal for Sarin on business and 
his aptitudé and -physical strength and 
other facts. requisite for such a purpose. 
It has been held in AIR 1952 Cal 852 that 
the. word “require” is something ‘more 
than the word “désire”’.. Although .the 
element: of--need-is ‘present in both the 
cases. -the real- distinction between 
“desire” and-“‘require”. lies in the insis- 


„tence of that need. .There.is an element 


-of ‘must have’”.in the..case of “require” 
which is not present in the case. of mere 
“desire.” _What has got to be seen is that 
there must be- a sort of “must have” ele 
ment in the need of the landlord and also 
that -his: want- or. need of the shop 


must be honestly felt by. him. The learn- 


¢ 


` (Punj)..of the Punjab and 


40 J. & K. _[Prs.. 7-11} 

ed counsel for.the plaintiff -has.relied upon 
an authority reported as: 1970 Ren CJ 174 
ana - . High 
Court which says, that ordinarily it is for 
the landlord ‘to ‘judge his need, | the Rent 


- Controller ` should normally give weight 


to the statement on dath made by. the 
landlord in ‘that behalf. The’ Rent Cons 
troller should not ordinarily become’ the 
judge of the Iandlord’s needs unless mate- 
Tial bad been’ brought on:the record by 
the ‘tenant to. show that the desire’ of 
the landlord to: occupy - -the house for. his 
own residence was not genuine „andthe 
eviction” prot ‘had’ ‘not ‘been filed 
bona fide” But” “from the language of this 
authority it seems the law in East Pun- 
jab is different from the law. in. this State. 


- There normally it is. the statement. of the 


` his ‘own .requirement is. ; 
that also”. under.. the law™.of ‘the. State 


landlord that may, be accepted ‘s0“fat as 
‘concerned: but 


must’ clearly | show that his requirement 
is reasonable and “secondly the” landlord 
must’ show that the advantage in evicting 
the tenant will be greater. than the ‘dis- 
advantage-to the tenant. The. advantages 
of both the landlord and ‘the tenant have 
to: be. comparatively. , welghed and “then 
a conclusion arrived ‘at. Therefore. on 
this point we feel’ that the plaintiff. ap- 
pellant has failed “to, make out any case.. 

8.0 Now we ;take -up, issue No, L 
‘This issue is tobe divided into-four sub- 


. heads which. are .as undér:— 


. 


i (i) Whether , factually ‘there | has. been 
any FRET by Satyapal of the shop 


to. Sohan. Lal 


Gi) What.. : the. adonis ‘of “ihe 
iwo defendants (Satyapal. and Sohan Lal) 
inter se so far as the. occupation of this 
shop is-concerned; - 

. (iii) Whether Mani - ‘Ram Landlord 
has accepted „Sohan Lal as his tenant? .- 

(iv) Whether acceptance of rent from 


Sohan Lal would clothe Sohan Lal with . 


the status oi a- tenant vis-a-vis . Maniram 


` plaintiff? 


9.: tt bas been argued by iis learn 
‘ed coundi for the appellant that the ‘ori- 


` pinal.-tenant.is Satya Pal>who has ex- 
-ecuted :the ‘rent note- dated 12-12-1964 


` After some time: he inducted Sohan Lal 


into. this shop and himself started a new 


business at- Tanda vide: statement of 


Surinder .Mohan D. W:.: This was a ‘clear 


case of subletting. He has further stated . 


that Mr. Dharam Pal;:a-:clerk‘in the In- 
come-tax .-Department has stated that 
there was` some partnership between 


‘Satya Pal and Sohan Lal about Kapoor. 


Cloth House which had been dissolved 
after eight months. But the original re- 


-cord has not been produced. On the other 
‘hand’ Mr. Gupta has argued that Satya . 


Pal and Soban. Lal are real -brothers, they 
constitute a Hindu Joint Family and they 


Jointly carry: on. “business - in this shop 


Mani Ram: v. Satpal (Bhat-J:). 


- form Ex.. P. 


vas rent of. 
Kapoor and the other Rs:*100/- has been| - 
‘given credit from ‘the pronote. On 6-6-| ` 
-1967 again Rs. 


ALR 


under the name- Kapoor Cloth House, 
there is no subletting... Mr...\Gupta has 
further tried to show from the evidence 
of the plaintiff himself- that ‘the shop is 
being run by both Satya Pal’and’ Sohan 
Lal. Chajuram P; W.. states -that both 
Satya Pal and‘. Sohar Lal work ‘on -this 
shop. . Chaju” Ram Postman. ‘also states 


_the. same thing. :» Mr. ' Soban` Lal P. W., 


Labour ao has stated .that’.on one 
B. Sohan Lal has: signed 
as the ss eS te of the: shop. This“ was 
filled in ‘to declare the close day. of the 
week to be observed~ by’ the shop. ~ -This 
witness: has produced another . form Ex. 
P. W. C: which hasbeen signed by- both 


‘Satya Pal' and Sohan Lal as proprietors 
` of the.shop.:. Mr..-Karan Dév- P. W., stat- 


ed that Sohan Lal pays the: electri¢ char- 
ges of this shop ‘but in cross-examination 
he says. that.in.“order to’ get an electric 
connection, the form that’ is filled upre- 
quires thè name ‘and signature ‘of thé 
owner also and then only -an electric con- 
nection is. given. The form has not been 
produced. Therefore argues Mr. Gupta 


the ` evidence produced by the - plaintiff 
himself dis 


disclosed: that. both Satya’Pal and 
Sohan Jial-carry on business in this shop, 
being members ofa Hindu Joint Family. 


There is no question of subletting the shop ` - 


as such there is. force in this: contention 
which. I accept as correct. : This: finding 
would dispose of points. 1- and 2 posed by 


‘me ‘above while’ consi Sensicerink the case of 
subletting, .. o ; 
ieee (| ua About the third point’ much 


argument -was advanced on .éither side as 
‘to what are the elements for creating 


tenancy. ' In this case let me staté the - 


factual: position’ first: which' hag been prò- 
ved, -It has’ beén ‘proved that the plain- 


from Sohan Lal There are two clear 


receipts ‘evidencing this fact and they] ` 
-are on a piece of paper marked as Ex. 


D.: E. One is dated .6-4-67 wherein Mani 
Ram has stated that he received Rs. 100/- 
-his:-shop from Sohan Lal 


100/-. hag been’ received 
from Sohan:' Lal Kapoor by -the plain- 
tiff and Rs. 50/- has-been credited‘ from 
the pronote. These receipts are ‘admitted 


- Mr.. Sethi. has -argued] v 


_ tiff has -been receiving: rent “of this shop|_; 


that: mere. acceptance ` ‘of rent would not] . 


by itself ‘create - any -tenancy.’. He hasi- 
Teferred “to- a: number: of - authorities on 


this point and they. are ATR ‘1962 SC 554; 


ATR. 1954- Cal 460; AIR 1949 Fe 124 &| . 


ATR 1964 All 1 (FB). ede 

11, 
shops” belonging to the Municipality were 
occupied by.some people and somé money 
was received from the occupiers describ- 
ing: it-.as’ rent. `- The: Punjab Municipal 
Act’ which governed -the” case required , 


o 


In ATR 1962 SC 554 some 


4 
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Settnin formalities to be-observed for en- 
tering into a. contract with..the Munici- 
pality. The contract was.to be reduced 
to writing and it was essential that. it 
should,-.as required. by. Section 47, have 


been ‘made. by an instrument. in writing: 


executed: by. the President or the . Vice- 
f ident and at least two other mem- 
_ bers-of the Committee and the execution 
by: them should*have been attested by 
the Secretary. - If these, formalities : were 
not observed it was not a valid. contract 
at. all and. would -not .create -the rela- 


tionship of, a landlord.. and . á- tenant- be-- 


tween ‘the Municipalitytand the occupiers 
of. the shops in the Municipal Market. 
Their Lordships - therefore in the cir- 
cumstances of that, case held. that:== . - 


M i dovetcvatsecset The word “rent” may be 
_ used ‘in “the legal..sense of: récompense 
paid. by the ‘tenant to the landlord” for 
the exclusive possession of premises oc- 
cupied by’ him. It may also be used in 
the’ generic- sense, without importing the 
legal significance’ aforesaid `of compensa- 
tion for use and occupation.” ‘Rent’? in 
the legal sense can only be reserved, on 
a demise: of ‘immovable property. Hence 
the ‘use of the term ‘rent’ cannot preclude 
the landlord from pleading that ‘there is 
no relationship of landlord and tenant 
This authority has no application to ‘the 
facts of this case. : “On the other hand 
in AIR -1952 SC 23: the -defendant- ‘had 
executed. a Rabalieat in favour of’ the 
Receiver of the-plaintiffs estate by which 
he‘purported to’ take a ‘settlement of land 
In suit for building purposes for:'a period 
of ten-years at an annual rent. - Two pay- 
ments. were made, - Afterwards’ no‘ pay~ 
ment .was’ made.’ The Kabuliyat was 
held to be an: ‘inoperative document ‘under 
Section 107, T.-P. Act." The. question that 
was posed was whether there was any 
tenancy created by Pantea ‘of Jaw. 
[t: was held that:—.. 


3 “The ` Yüle òf- construction’ embodied 
in Section’ 106: T. P. Act applies not ònly 
to express leases of uncertain duration 
‘but also to -leases implied by law which 
may be inferred from possession and ac- 
ceptance - of > ‘rent and” other’ circum- 
stances.” - 

In: another authority reported as’ AIR 
1965 Pat 279 it was held that when a 
deed of settlement was not proved but 
rent receipts were produced, payment 
and acceptance of rent brought into ex- 
istence the relationship of -landlord and 
tenant. Proof of the settlement deed was 








rity. viz.. AIR .1955 Punj-34-it has been 
held that a rent is a usual, though not 
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has been relied upon. In ‘another autho- ` 
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an essential incident. ofthe relationship 
of landlord and tenant and :payment of 
rent by ‘the occupier to the owner. of 
premises raises-a presumption that the 
relationship .of landlord and tenant has 
come into. existence. 

- 12... The other authorities cited by 
Mr: Sethi; do not very much support him. 


‘In: ATR 1954 Cal.460-it has been held that 


a suit. for ejectment aftér acceptance of 
rent . after. the notice to - quit would 
amount to waiver but where the rent is 
accepted under -a statute mere acceptance 
of rent in.the absence of any other evi- 
dence does not operate as a- waiver of 
the. notice. In “AIR 1949 FC 124-A lets 
his. house to -B.- B. sublets the same to C; 
After.the. expiry of the lease C did not 
give vacant possession to.A but continued 
to remain.in possession: and sent a certain 
amount - ‘by cheque. to A as.rent for the . 
period. A first refused the cheque but 
subsequently it-was received by him and 
put into bis banking account. The: majo- 
rity of: the. learned. judges: in that case 
held that:— 

-= "When the cheque was cashed by A 
it was done without any reservation cr 


. condition: whatever. As the agreement 


between ‘the parties was complete by ac- 
ceptance of rent.as such by A when he 
cashed’ the cheque-‘any subsequent. pro- 
test by him could not alter its legal con- 
sequences. Further it did not lie in the 
mouth of,.A to say that he would receive 
the money but-not as rent. Consequent- 
ly a monthly tenancy under Section 116 
‘came into existence.” 

It. may ‘be mentioned that the landlord 
had ; received the cheque without pre- 
judice to his ‘rights under the Rent Act. 
This authority supports the case of the 
oe rather : than that of the plain- 


"13. ~ A Fùll Bench of the Alaha- 
bad High “Court in AIR 1964 All 1 (FB) 
held that‘a lease involves two agreements: 
one by the landlord agreeing to let his 


accommodation ‘to be used by the tenant 


in consideration of the latter’s paying 
him money called rent, and the other by 
the tenant’ agreeing to pay to the land- ` 
lord money called rent; in consideration 
of thë latter allowing him to use his ac- 
commodation. Each ‘party. agrees to do 
a‘éertain act and such agreement is a 
consideration for the other. In one case 
the consideration is payment: of rent and 
in the other case allowing the accom- 
modation to be used and neither of the 
two considerations is unlawful. 

* "44. Therefore none of the autho- 
ritiés cited- by Mr, Sethi supports him. 
Accordingly the finding. on this part of 
the case will be in favour of the defend- 
ants. 

ae : Tt has been.. argued by ‘the 
learned-. counsel. for-.the appellant. that 


423. & K. [Prs, 15-17) 


even taking-a partner in the business by 
a tenant would. amount to subletting. He 
has in this: behalf referred to- the follow- 
ing authorities: -1970 Ren CJ 338 (MP) 
and 1970 Ren CJ 707 (Ker). I would 
first take up the latter: authority. In 


this case the so called servant, an Ayah . 


with her children had been living. ex- 
e in the building and the .-rátion 
d. also was‘ issued to her under that 
Saia address. - She:. rendered ‘service to 
the tenant:and in view of that service she 
was given absolute -possession of the 
building.. It was held that the service 
rendered is tentamount. to rent paid and 
under Section 105 of the Transfer of Pro- 
perty of Act,. 1882 occupation in consi- 
deration of such service would be occupa- 
tion for rent:and such transaction: would 
amount to.a lease in the eye of the law. 
. The learned Judge further on goes to say 
that incase of subletting two things have 
to be proved;. firstly that the sub-lessee 
„is in absolute possession of the building 
and secondly that he is paying the rent, 
which both facts were proved in that 
case. The learned Judge further on went 
to say: that:— : 


. ‘When once ‘possession is sed ‘the 
burden will shift to the tenant to show 
that the sub-tenant is in occupation : not 
as a sub-tenant.” . - 

And in the peculiar. circumstances. of that 
case, it was. held that the tenant had not 
proved such a case. Again: this authority 
would not help Mr. Sethi because here 
on a question of fact the possession is not 
exclusively with Sohan Lal but both with 
Satya Pal and. Sohan Lal and there is 
nothing in evidence to, show. that Sohan 
Lal pays anything to Satya:.Pal as rent 
in.any form for the occupation of. this 
‘shop: The other. authority viz., 1970 Ren 
CJ 338 (MP) does in fact lay ‘down that 
when a tenant takes a new partner and 
continues to occupy the premises without 
the permission of the landlord.. he would 
‘certainly come. within the mischief: of 
Section 12 (1) (b) .of- .Madhya Pradesh 
Accommodation Control Act, 1961. The 

. judgment does not mention what. those 
sections namely 12 (1) (b) and 14 (1) of 
the Madhya Pradesh, Accommodation 
Control Act are. It seems that in .that 
Act even assigning part of the possession 


to somebody else would incur the same’ 


consequences as subletting. Although 
strictly speaking’ this’ authority has no 
application -to the facts as held proved 
in this case, apart from the factual argu- 
ment. I have some hesitation in accepting 
the ratio decidendi, of this authority in 
its entirety. In the first place I might 
mention that there are authorities of other 
High Courts which have taken a contrary 
view. Some of the authorities on this 
subject are mentioned on page 66 of 
Fundamentals of Rent Control Legislation 
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ALH. 


in India by -Shri“R, C, Kochatta, 1966 


edition. Some of the rulings referred to 
therein are not available, The Jearned 


eave says that 


- “there has been a:long ‘standing con 
troversy on the. subject that whether the 
taking a partner by’ the tenant and doing 
partnership business on the premises 
would amount to subletting.. There are . 
some High Courts whith ‘took the view 
that mere creation-of partnership. by the 
tenant- with strangers. and to continue the 
partnership ` -business in the tenanted pre- 
mises would: not amount to subletting in- 
asmuch as even if ‘partnership business is 
carried on in. tenanted premises, the ten- 
ant does not lose his legal possession of 
the premises: which is:-the very. essence 
of the sub-letting”, 

and he has said that. . High Courts of 
Allahabad, Madras, Saurashtra, Punjab, ` 
and former. Madhya Bharat, have sub- 
scribed to. this view. in various decisions. 
Then reference is made to some. autho- 
rities. The learned author continues to 
say that:— 

AEREE the view of the Nagpur 
High Court and thè Madhya Pradesh- High 


. Court is to the effect that the. taking of 


a partner in the accommodation amounts 
to subletting inasmuch as the partner- 
ship is a distinct person from the parte 
ners composing it.”. 

I have been able to lay my - bards on 
three Indian authorities: viz., ‘AIR 1954 
Nag 169; AIR 1952 Punj 403 & AIR 1953 - 
Sau 113. The.Nagpur authority is a very 
short one and lays down that. where A 
alone was the tenant of the premises and 
he allowed other persons to enter into 
partnership along with himšelf -to carry 
on business in those premises- the part- 
nership which A. entered into, along with 
the third parties was a personality: in law 
distinct. from that of A himself -A 
thus brought -himself within the purview 
of the law prohibiting subletting except . 
with the permission of the landlord and 
was therefore liable to ejectment on the © 
ground’ of unauthorised subletting. > `: 

‘16: | ‘In ATR 1952 Punj 403 it was 
held:— ' 

“It is not every transaction -by the 
lessee with.a third party which must 
amount to.-a transfer, -subletting or parte 
ing with possession .............6 
In that case the intention -of the parties 
was that the original tenant was to have 
the use of the premises to.carry on a 
business of his own. and in the absence 
of evidence on the point of transfer of 
possession the finding must be that the. 


‘plaintiff landlord had failed to establish 


that there was subletting or parting with: 
possession ‘of the premises so as to give 


- them a.cause of action to evict the lessee, 


EES yA In AIR 1953 Sau 113 there 
was a condition against subletting in the 
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lease agreement but nonetheless the lessee 
entered into partnership with some other 
person for carrying on his business which 
was cinema business. It: was held that 
there was no.breach of condition entitl- 
ing the- landlord’ to ‘evict . his tenant, `. 


18.: - There ig: another ` authority: fe- 
ported as s (1865): 1 1-AN-ER 768. In. ‘that 
case the tenant: after some time took ‘two 
partners into his business, who ‘were. en- 
titled: to the .capital. and. property for the 
time being’of the partnership ‘and to the 
goodwill of the. business in. equal shares. 


The deed contained no specific ‘reference ' 


to the tenancy, nor any other. indication 
as to what’ rights or duties any party 
should have with regard to it’ The land- 
lords claimed possession ‘of the premises 
on. the ground that, by assigning ‘to: the’ 
partnership, the tenant: had-. broken his 
covenant not to assign or sublet the pre~ 
mises without the landlord’s written con- 
sent which they had. admittedly refused 
to, ‘give.’ It was held that-—- .. . 

the facts that the: premises ‘were. ‘ah 


asset: to the’ business didnot bear on: the: 


question whether they were an asset that. 
was transferred to. the partnership: for the’ 
use of the premises by the business might. 
have been dealt with in other ways;-ac- 
cordingly, any .assignment: must: rest on 
the partnership deed and, as that could 
not be construed as constituting an assign- 

ment of the. premises by the tenant, there 


was. no breach of covenant and. the land- ; 


lords were „not entitled to possession.” . 
If we follow.. the Madhya Pradesh “High 


Court authority- reported: as 1970 Ren CJ. 
338 (MP). referred to above without any- 


exception, it would result more in mis- 
carriage of: justicé: than ` advancing - the 
cause of: justice. The Houses and Shops 


Rent Control Act: of the State was never 
designed to interfere in the normal course ` 


of -business and.one of the: normal func- 


tions of any business is ‘that the -business’ 


or the firm as: the case may be,- can 
change its constitution and add to-or -déd 
away with its‘partner or.partners. - If 
under-thé garb of entering into partner- 


ship the premisés are transferred to some- 


body else in: lieu of rent being recovered 
from him in: whatever form it may be, 
such an. act would” constitute : subletting: 
As has been held. in another authority 
reported as.1970 -Ren. CJ 707'-(Ker) one 
of the tests is that the possession “of the 
leased -property must be absolutely trans- 
ferred to the other person ie. sub-lessee 
and if that is not doné any addition of 
partners or- subtraction therefrom in the 
business “which is:run ina particular 
Jeased premises will be deemed to be the 
business of the original tenant and can 
. |by no stretch of imagination be constru- 


ed as subletting: : Therefore on ‘this point. 


also my finding will be against the’ ap- 
pellant. = 
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_be- appropriated towards ‘rent. 


’ [Prs. 17-23] J. & K; 43 


`. 19,° -The last question that was 
argued was about the suit. being pre- 
mature. . Mr.. Sethi- has. quoted -some 


_ authorities’ wherein it. has-been said that 


advance. rént is no rent but is only a sort 


` of loan. ..He.-has referred to- AIR. 1960 
poke AIR. 1928 Sindh 95 & AIR 1922 
.-Pat.- 339: 


On my findings on the above 
points~ that the plaintiff is not otherwise 
entitled to. a -decree for ejectment, this. 
point of: law need not be-finally adjudi- 


`- cated upon but nonetheless the authorities 


have; to be discussed as they were cited 
at the bar. 


"$0.. AIR 1960 Raj 19 -says ‘that if 
before -any-rent becomes due, anything is 


` paid. in advance to the former landlord, 


it-is.a.simple loan to him and it cannot 
be taken: .ag discharge for. the rent be-~ 
coming . due: after notice. of transfer to 
the, tenant.: 

21. In AIR 1928 Sindh” 95 it was 
held’ that a lessee cannot resist a suit for 


- . ejectment at the instance of an auction 


purchaser from‘ ‘a prior ` mortgagee or 


ë refuse to pay rent which has accrued due 


since the purchase on the ground that it 
has been paid to. the mortgagor: in ad- 
vance. -Ehe Same Ie Pe Gade ale 
1922 Pat. 339° 


- 22. ` In ATR 1926 Cal 204 it was 
held that in order” to get the benefit of 
the protection of Section 50 the tenant 
must-pay rent as’ rent and must not pay 
rent in advance which otherwise becomes 
a mere loan to the mortgagor, 


23.. But these. cases’ were cases 
where the landlord had -transferred the 
property. to somebody -else. These autho- 
rities have no application to the facts of 
this: case’ because in this case there is a 
term ‘of’ contract: ‘itself that whatever 
amount is received in advance, half of 
it. would be appropriated towards the 
rent and the remaining half would be 
paid-in cash by. the tenant.. -The rent 
deed .is of :3+12-1964.' The. receipt. Ex. 
D. A:-for Rs: 2,000/-. is also of the same 
date and. this:receipt clearly says that the 
plaintiff had received Rs. oe as. ad- 
vance rent out of which Rs. -50/- would 
every! 
mionth.. This: assertion in the rent deed 
and in: ‘the, receipt would create an_estop- 
pel against, the landlord as he has re- 
covered .Rs. 2,000/- as advance rent as 
such aa the tenant is given protection 


under Section 50 of the Transfer of Pro- 


perty Act. I am supported in my view) . 
by an authority reported as. (1914) 24 Ind 
Cas 693.= (AIR 1914 Low Bur 276). In 
that case it was said that if a lessee pays 
his rent before it is due it may well be 
said that. he does not pay-in. fulfilment of 
an obligation upon him _and that such 
payment -must be regarded as an advance 


to the lessor with an ‘agreement that on 


443: &K.- [Prs. 1-2] 


- |the day when ‘the rent becomes due such 
advance shall be treated as a ent- 


of. the obligation- to pay. rent. But when 


it ís part of the ‘contract, as it was in: the 
present case,- that the lessee should pay. 
rent in advance, and the'-lessee pays in 
advance, he does so in ieee -of an 
obligation under ‘the `contract: Ih“ such 


la case Section 50 of the Transfer “of Pro- ' 
- perty Act: protects the tenant . from. hav- 


ing. to pay’ over again toa ‘person who 
may subsequently become entitled to! the 
rents or profits of the property. leased...” 
24, Here the terms of the agree- 
iment of*lease and the receipt are ‘clear. 
The money has. been paid’ in advance 
under the terms of ‘the lease and it would 
_|be treated as rent on the date when: the 
suit was brought, admittedly there was 
a considerable: amount which had yet to 
be given credit for as rent. That means 
-|that on the. day: of the institution of the 


. jsuit the plaintiff had received rent for a 


term “beyond. the date of .the suit -also,. 


as’ such his. guit.. on that, date is pre-, 


mature. eo 
-Ja 25. “So from all- points of view, 
the appelant: is not entitled..to any decree. 
for. ejectment.: The appeal though. very 
- well argued by Mr. Sethi is hereby dis- 
missed but without any.. order as to costs. 
JASWANT SINGH, Jo a - 26. iT 
agrée, 
is is ie lai . ` Atpeal 'äismissed, 
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State: of Jammu and. and daa! 
Respondents, ` 

oArbi ation Petn.. Ko. a of 1970; DI- 
2l- 1-1971. i 


` Arbitration’ Act. (1940), s: 2 (a) Koma 
Arbitration agreement —‘When ohare are 
differences: between the' parties about ‘cer- 
tain. terms. of the > contract the:.matter 
- must. be réferred to arbitration. (Case 
_ law discussed).. . v ‘(Para 13) 
“The ‘word ‘used’ iù the clause’ is "dif= 
ference” ‘and’ not “dispute.” “The word 
difference ‘is ‘very ‘wide and can embrace 


‘within its-fold all matters and ‘it ‘is only 


` a` negligible “percentage ‘of matters that 
can’ fall outside the- definitión, Si 
: ni Ta “(Para '5) 
. ‘Cases Referred: ` Chronological Paras 
(1962): AIR 1962 - SC 406 .(V 49)= 7." 
1962-3 SCR 702, Abdul Kadir. 
aga V.. Madhav ° Prabha... we 
; z 
(1957) AIR 1957 “Pünj 152 (V, 44) =e. a. 
(1957) 27 Com Cas (Ins) 4, Great ` 
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‘Ghulam Qadir v, State (Bhat J.) 


. American. ‘Insurance’ Co, Ltd. Woe: 
. Dina Nath - 02 

(1954) AIR 1954 Cal. 245 & = ags 
:58 Cal WN 510, Nandram ‘Hanut-- © -+ 
‘ram: v: Rag’ hunath and.Sons Ltd. » ES 

(1951) ‘AIR F051 -SC.9 (V 38)... 
1950 SCR 792, A .M. Mair and. . 
‘Co, v, Gordhandas Sag armall .. 8 

(1942). 1942 AC. 356, "Heyman, “Ve. i 
Darwiùs, 


(1937) AIR. 1937 Oudh 436: led 24) = ne 
aes Oudh* WN 792) ° Girdharilal 

Gobardhan , Das . 
aisy 1915 AC 499 = “Bg: LJKB ‘640, 

_Jureidini v. National British and 
7 ‘Trish Millers: Insurance Co. ‘Ltd. 

- S. P.-Gupta, for Petitioner; Anil. Dev. 
Singh” Asst. Advocate ‘General, . for Rese 
pondents. po 

ORDER:— This order, will dispose of 
two- matters:-— ~ 

(1) the main: ‘application: of: the peti- 
tioner. under Section. 20 ofthe. Arbitra- 
tion Act for filing the. arbitration agree= 
ment:-and- referring . the matter: to’ the: 
arbitration .of. the Chief. Conservator’ of . 


‘ Forests;..the arbitrator designate in ‘the 


agreement, and °(2). for-issue of: temporary 
injunction -réestraining’ the.-Forest“Depart~ 


~ ment .from .reauctioning the lease’ which: 


was :sanctioned in~ . favour of the- peti 
tioner. i 


foinder- te, the petition is. a very lengthy 


. one, Ishall. briefly: ‘summarise ‘the. rele- 
vant portions. of the petition.and the res”: 


joinder, -.The petition. avers» that Com- 
partmesit. No, 12/D. PyP..F: ‘Division: was 


. leased out’ to ‘him for the -yearg 1961-63 


for a tendered offer of Rs. 4,02,211.69 -for 
a ‘marked - volume of- 5,03,454 Cft:. of 
timber, ‘mostly ..of fir: species; that the peti- 
tioner :extracted only .a. small: quantity 


‘of timber as the area gets :snow-bound 


much: earlier than the setting in‘of winter; _ 
that. the ‘Forest Department -is at an 


altitude: of -10,000 -ft.;.and: timber can be . 


removed therefrom. by. floating it’ through’ 
the Dudh Ganga Naila, which is floatable: 
only. for two months-in a’-year®: that in- 
spite of -the best efforts of the. petitioner, : 

he could .extract only-a small -portion of 
the timber; that in 1962-"floods in' the}. 
stream:and-1964. and 1965 disturbances | 


-and Indo-Pak conflict respectively resulted ` 


in not enabling. the -petitioner `to-extraċt 
the requisite PRA ES a timber; that the’ 
petitioner was ' extension. upto. 
November 1968. Gees ‘but the letter ; 
of extension dated: 26-9- 1967 was -deliver™ 
ẹd. to him: late, thus not’ making-it pos-.. 
sible. for ‘him to take ‘due benefit of the‘ 
extension granted; that ‘supplementary : 
markings were made to the- tune of 
82,000 Cft; but -this :volume was never 
handed: over.to the petitioner; that under 
‘similar : circumstances. „other contractors : 


‘had been granted extensiong bul dt was | 
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MSTS or 


not done fn::the: case: of the ‘petitioner; 
that the responsibility of not.allowing the 
petitioner to work’ out the lease -properly 
wag “upon: the Forest Department; that 
the Conservator had: by his letter.. No: 
3872-74 C/vii- dated’ 20-2-1970. cancelled 


his. lease and ordered..a writ: of- demand .- 


to be issued against the’.petitioner;: that 
this “cancellation. was. not -in accordance 
with law and no show cause’ ‘notice: for 
- this. order had’ been given to ‘the peti- 
_ loner; that the Conservator of Forests 
had no right to-cancel the lease- jor are 
there ‘any reasons to support this order; 


that the extensions granted to the ‘peti- 


tioner have always been communicated to 
him -very late, leaving no period:.for 
working ‘out the lease; that. there: ‘were 
recommendations for. the ‘extension’ of.the 
lease by the D. F. O. and the Range offi- 
cer concerned: that there are claims and 
counter claims; that` CL 44 of :the agree- 


ment makes all disputes. between the par- ` 
ties referable to arbitration; -that -the . 


matter be: referred to the arbitration of 


`- the Chief Conservator of Forests; who i 


the Arbitrator. „nominated. in. the agree- 
ment. . i 


í 3. In teply to “this ue pation: 
the respondents, learned counsel Mr. Anil 
Dev Singh, in his objections to the- peti- 
tion has, stated that the petitioner. has 
not shown any sufficient -cause;for filing 
of the. . agreement -and referring the 
matter to arbitration; that no dispute -in 
terms of Cl: 44 of the agreement is made 
out; that the petitioner took the contract 
knowing fully well the .conditions pre- 
vailing in the Forest; that the allegations 
about the early snow-falls are totally un- 


connected with the facts whethér the dis- . 


pute has to be referred to the arbitra= 
tion ‘or ‘not; that’ the petitioner had not 
been working’ satisfactorily: fromthe very 
beginning -of' ‘the ‘lease~ and in order to 
help the petitioner, a loan: of Rs. 50, ;000/= 
was secured on the responsibility of ‘the 
department ‘for’him; that no: timber’ of 
the petitioner. was washed - away during 
flood; that thé departmént has been very 
generous to’ the petitioner In’ extending 
the period ‘of execution’ by::four years; 
that: the- extensions “wére given to the 
petitioner -from November 1964 to Novem- 
ber .1968; the allegations of’ the petitioner 
that extension letters or orders were, com 


municated. to’ the-’ petitioner: rather’ laté ~ 


are: denied: bythe ‘respondents - and -it ‘is 


stated’ that extension of time of a lease is” 


not: a..matter of right. - It is’ stated that 
the supplementary ‘marking was conducted 
and handed-over‘to the ‘petitioner in. time; 
that the ~petitioner: has: been given ‘four 
extensions. already and “no more ‘indul- 


gence can’be shown to’him. Many- other ; 


paragraphs öf the pétition -are denied.. The 
allegations of ‘claims and - ċounter-claims 


are denied, There -are no disputes- -be- 
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tween: the parties for ‘which ‘the arbitra- 
tion ‘clause could be invoked. . The. allega- 
tions of. differences arè all mala fide and 
are made only to evađe. the payment of 
royalty due: from. th petitioner to the 
department,’ . 4] 


cee’ 5 “Otdiiarily all this detail sutim- 


mary of the pleadings was not nécessary 


but because it has been strongly argued 
by the learned counsel.for the respondent 
that: -there is no dispute which can be 
referred: -to.. arbitration, I thought it 


mecessary to’give the version of the two 


parties : in rather detail. The learned 
counsel for .the respondents -has argued 
at :length that .there is ‘no dispute, as 
contemplated .by.:.the’ Arbitration Act, 
which.can be referred to arbitration. He 
has: cited some ‘authorities also in sup- 
port of- his contention. These authorities 
are 1915 AC 499 & AIR 1962 SC 406 & 


. AIR 1937 Oudh’ 436. In order to under- 


stand’ and appreciate the arguments of 
the: learned ` counsel for the parties I 
must quote‘ Cl. 44 of:the agreement be- 


‘tween the partes This- clause runs as 


under:— - 
i “Every: ‘disoute “which may at any 


_ time arise‘between the ‘parties hereto in - 


tespect ‘of this agreement or the subject- 
matter thereof shall be referred to the 


_ Chief ‘Conservator of Forests‘unless he is 
_a party to the agreement in which case 


the dispute shall be referred to the Goy- 
ernment; „whose „decision ‘thereon shall be 
final. and’ binding’ on both the parties.’ ae 

Under’ this clause if there was any dis- 


` pute, at any time between the parties, not 


only in respect of this agreement but also 
about the ‘subject-matter of the same, the 
dispute had to be referred. to the arbitra- 
tion of the Chief Conservator of Forests 
or the Government as the case may be. 
This clause -is ..so general that any dit- 
ference. between’ the parties on any matter 
connected with this contract, the terms 
whereof had been - incorporated in the 
lease’ agreement, had. to, be _teferred to 
arbitration. at 


5." “As: such’ eee are -oiea 
made on behalf of the . Government in ' 
such matters, I. would like.to state e 
thing of* the’ legal., position in this behalf 
Section .2- (a). of the . Arbitration Act 
defines an “arbitration ` ‘agreement’? as a 
“written agreement to: submit present or 
future. differences ‘to arbitration, - whether 
an arbitrator ` is named therein -or not.” 
The words’ ‘of this .sub-clause -of this sec- 
tion ‘are very wide and can-embrace with- 
in their fold all matters and it is only a 
negligible -percentage of matters, which 
can fall outside this definition. The words 
which are very.. significant are. “present 
or future differences,” ..The section does 
not:use the. word“dispute.” . “Difference” 


.is: a;much -wider term than “dispute.” I 
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may. have. ‘differences with ‘B’ on-.any 


point but at the. same. time I may not. 


have. dispute over that matter with him. 
“Differences”-: indicates the. working .of 
the mind of a particular party ‘with res- 
pect to a certain matter. 
more positive term; | when such differences 
assume: a-“more ` definite ` and concrete 
form, ‘they become dispute, . f 

: 6. Before discussing authorities let 


me take the facts of this case.. : There is 
hardly any matter‘on which-there is not 


a-contest between the parties.: The -peti-. 
tion contains 22 paragraphs, most of the’ 
: ‘allegations contained in these parafraphs, 


are denied. by the respondents, as I -have 


dndicated above. .So.clearly there is -not 
only . difference between’. the parties: on- 


‘ only a few points but ‘there are claims 


` to show that ,this.is not only a. fit case 


and counter-claims,. allegations and re- 
futations” by. the parties. . Some of the 


matters alleged. in the petition ‘are very .. 


important: and their -adjudication one way 
or,the other is very material for the par- 
ties. - I may mention: only -some.of them 


‘ which should-be referred to arbitration 


but to elucidate that. very; few of- such 
cases are so strong as, the:: present one, 


For instance the. allegation: of flood in `: 
1962; that. of disturbances in: 1964 and’ 
Indo-Pak conflict ‘of 1965 have according to - 
the petitioner, affected the working of the’ 
lease properly by him; the use of con-. 


verted sawn timber as fire-wood by the 


„Army. people,: the late communication of 


orders of extension;. the cancellation of 


the lease; the claims and’ counter claims . 
are matters-which are very- material and - 


which should “be: decided: by somebody in 
order’ to hold how much, if any, amount 
is due from the ‘petitioner to the Forest 
Department: and so. on. ~The argument 
that there ‘is no’ dispute which ‘should. be 
referred to arbitration appears ‘to me ‘to 


” be meaningless, devoid ‘of :any’ force and 


_ discugs* some -authorities also. 


has ‘to be rejected. Having - expressed - 


my view “in these terms, I would’ like to 
First let 
me take the authorities cited by the 
leamed: counsel -for the’ ‘respondents, 


7. “In 1915 AC 499 the ratio deci- 


dendi is that if the. repudiation of..a‘claim ` 


-is onthe ground which! goes to’ the: very 
‚root -of the contract, arbitration clause 


cannot, be’ invoked. ` In- that case in’ a 
contract of insurance, the insurance ‘com- 
pany repudiated the claim on the ground 


of fraud. and arson} when. ‘such ‘is: the © 
case it is correct no: referencë tò arbitra- 
‘tion’ ‘can be made. : 


8. AIR 1962 SC 406 also ts. to the 
game. effect and says. that: =- 
‘Where serious allegations of fraud 


,are made against a party. ahd the party . 


who is. charged with. fraud desires’ that 


the matter should be .trled- in ‘open. court; 
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‘that would-be a.sufficient cause for the- 


“Dispute”..is:a - 


` the forum which. the. parties 


ee pone hinis 


_ ferred ‘nor, it seems, can any a 


ALK 


Court.not' to order an arbitration: agree~ 
ment-.to be filed: and not: to make ~ 
the reference.. But--it' is not... every 
allegation imputing. some - kind.. of dis- 
honesty, particularly. in: matters of ac~. 
counts, which would be. enough to - dis- 
pose a Court -to- take. the .matter. out. of 
ves 
have chosen. - Merely ...- because some 
allegations .have been. made that. accounts 
are not correct or that certain items are - 
exaggerated. and’so on that is not- enough .’ 
to induce the Court to refuse to-make a 
reference to ‘arbitration: -It is: only in - 
cases. of allegations of fraud of a’serious 
nature that the court will refuse to. order. 
an. arbitration. agreement to be- filed: and - 
will 'not-make a reference.” | s 

In-that..case however, the trial- court: had 
dismissed the - application: under. Sec, 20. 
of the Arbitration Act and the High-Court 
had allowed it- and;.referred -the. matter 
to. arbitration, On -appeal the Supreme 
cove upheld the: order- e Pagh” Court 


-and . dismissed the’ appeal. 


-9i > “ATR 1937 Oudh 436 i is nót ‘at all : 
applicable - to this. case because that 
authority says ‘that: <> . 

- “Where “the: arbitrators” thouith - not 
partial to one party,’ cannot yet command 
the confidence of, the other - (Opposite) 
party, itis wholly inequitable to: ‘compel 
that other party to“ submit: themselves to 
their arbitration.” - ma 
Therefore. none of ‘the: authorities cited by 
Mr, Anil Dev. Singh’ ‘covers | the cana’ of 
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: ; » Halsbury .. in . ‘the. Lae of 
England, Vol. 2, “edition. 1953) third: edi- 
tion page 6-says ‘that:— ., 

“The dispute, or difference which ‘the 
parties ‘to.an’ arbitration. agreement agree 
to refer must be. of. a justiciable. issue 
triable .civily.- A-fair test of this is whe- 
ther the difference can- be , compromised 
lawfully. by way, of accord and satisfac- 
tion. Thus an indictment: for: an_ offence 
of a public nature. -cannot. be the -subject 
of an arbitration agreement, nor can-dis- 
putes arising- out of. an- illegal contract, 
nor disputes arising -under agreements 
void under the Gaming Act, 1945, ‘Equal- 
ly, dispute -leading to. a- change of status 
as a. petition . for divorce, cannot ‘be re- 

greement 
purporting. to give :an erhittator the right 
to give a judgment in rem. Similarly’ 
there is no dispute within:the meaning of 
an . agreement to refer- disputes. where: 


Ea there is no ċontroversy-in being as when ~ 
a party .admits liability. and ‘simply fails . 


to pay or.-when a cause of action has 
disappeared . owing to the application, 
where it now. continues to. apply. of the 
maxim acto; anime) moritur cum pers. 
sona.” n ‘; 
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In Heyman v.: Darwins.. 1942 .AC 350 itis 
held that:— 

rined if the parties ` are’ agreed 
that a binging | pee was made, and- it 
fis necessary to have recourse to the cón- 
tract’ to settle the dispute that has arisen, 


then it is*a dispute’ arising , oùt of “the: 


fontract 
11.. Russel in his book: on Arbitia- 
tion (5th ane 39) remarks that:— ~ >- 


CERTELTTETETI 


_ by itself is wider than “all ‘disputes: -aris~ 
ing out-of the contract’.”:- s- 
AIR 1954 Cal 245 has referred to a 
number of English and Indian: cases: and 
then ‘held: that:— 
- . “There is no doubt that the- PEEN 
of disputes: or differences contemplated by 
the arbitration clauise-is ari’ essential con- 
dition of and prerequisite to the exercise 
of the jurisdiction by the ‘Arbitrator.” -` 
A ‘dispute’ implies an. assertion “of -à 
Tight by one. ` party and ‘a repudiation 
thereof by another ..........:. . The repudia- 


tion ‘by the other party may be. either. 


express or implied ‘and may be. by words 
or: iby. conduct: y 
' Failure::to perform the PAT and 
to pay the amount : claimed . may: take 
place under such circumstances as:may 
justly lead to the inference of repudia- 
tion and denial of the right of the other 
party. ‘Such conduct and stoic silence 
may -be more .eloquent than’ words: and 
may show that the party is disputing his 
liability-.-Coupled ‘with: other circum- 
stances a failure to-pay.a claim:may con» 
stitute a: difference between the parties. 
Failure to pay under a claim of right 
‘is*certainly.a dispute ..........:. - The ‘claim 
of right need not’ necessarily be express. 
It. may and should justly -be inferred 
against the defendant -from his sphinx-like 
silence in an appropriate case.’ It is not 
the law that person who desires to evade 


arbitration: niay -not ‘write letters ‘in - 


answer to a claim explaining justifying 
- his conduct and then turn’ foun and say, 
there is no dispute.” > >- 
.Lord Sumner in Chandannnll v. Donald, 
oo ee @) observed 
Us— 
Sess .... It is true also hat it nke 
‘two to'make a quarrel.: But’ a’ dispute 
may- perfectly well arise. when only one 
disputant is articulate and the:: other 
stands mute when called upon: to plead. 
What is required is: that one. party should 
affirm - 


‘and the other deny and conduct: 


will do this as well-as words. ` The ‘res- 
_ pondents said in effect “you owe the 


money and-have no excuse for not paying ` 


it” The appellants.to my mind -in effect 
retorted nonetheless eloquently. though -he 
held his tongue “I owe. you nothing I 
have a defence under the contract.” 

12. In - AIR ee a 152 Kt fs 
held that—. : 
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all disputes” or “all claims”’ 


‘authority on the - point. 
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2. “It did. not make any difference whe- 


‘ther. the Company said that. no damage 


or loss at all had been caused: or whether 
it is- said. that some damage had: been 
caused but.not as much as was claimed 
by the insured. - In either case it. -was 
quite -obvious’ that there: was a’ dispute 


. between: them as to the amount of loss 


or damage and therefore the present dis- 
pute between the parties fell within the 
scope: of the o 
Policy.” = >. 
S E: - ATR. 1951 SC °9 is ‘a’ clear 
Their Lordships 
have laid.-down-the test for determining 
whether'-there “is ‘a dispute arising. out 
of. a contract. - Hon’ble: Fazl Ali: and 
Hon’ble : “Pataniali - Shastri Judges of the 
Supreme. Court’. have’-given the criterion 
with: :which Hon’ble Mahajan Judge 
agrees, -Their Lordshins have said that 
- “Whether a party has to have re- 
course to the contract to establish his 
case, it is a dispute under the contract.” 
Reliance has-been placed on 1942 AC 356 
and-on the facts of that case they have 
stated that wHere the arbitration clause 
in a contract provided for reference to 


‘arbitration of ‘all matters.. questions, dis- 


putes, . differences ‘and/or claims. arising 
out’ of and/or ‘concerning? ..........0.0. or 
relating to this contract’ and the question 
was whethér a party to the contract was 


‘acting merely as a broker or was the 


principal: bound by ae contract, . it was 


` held:— 


tas . the question. turned upon the 


true interpretation of the contract and 


the -parties -had to take recourse to the 
contract to establish the claim, it. was a 


. dispute under or arising oùt of the con- 


tract and-thus within the jurisdiction of 
the arbitrators.” ~ 
Their Lordships, have further held that: 
- “Once. the dispute is found.to be 
within the scope of the arbitration clause, 
it is no part of the province of the Court 
to enter into the merits of the dispu 
Therefore clearly in.my opinion there are 
what in the words of Section 2 (a) of the 
Arbitration Act differences between the 
parties in‘ this case about certain termsj ` 
of the contract and I should say there is 
a great dispute betweén them about many 
matters-contained in the arbitration agrée- 
ment, therefore, as I said earlier, this is 
not only a fit case-but a fittest (most fit?) 
ite which should be- -referred to arbitra- 
on n 


as ¢ l4. 1 Akes direct -that the 
arbitration agreement be filed and the 
whole. case be sent to the Chief Con- 


-servator of Forests -for arbiizeton under 


w. 
15.) e About the ecd ‘ay that 


is, the. prayer for an injunction that-the 
Forest Department should not re-auction 


_arbitration. clause in the. ` 


483. &K: [Pra 1-4] Firm Mani Ram v, B. L. R.: Dayal: (Bhat J.J 
‘the lease, I think the stand taken by the 


petitioner in:that behalf is as- ‘untenable 
as' taken by -the respondent's -learned 


; eounael in the main petition for teeren 


to ‘arbitration. Extension of-lease period 
is not a matter of ane which can be 
enforced -by a party. .It is at the most 
a concession which the ‘Forest Department 


considering all the facts may extend to- 


a lessor... In ‘this case the petitioner has 


_ been granted four extensions alréady and 


still according to the Forest Department 


; he has not’ been able to perform his con- 


- (1965) ATR. 1965. ‘sc 1153 wv 52)= 
Gulabchand 


tract. 


I am not competent, to issue such 
an-injuction. -That prayer- is, refused: but 
if the Forest -Department thinks that 
an injunction. That: prayer is:refused but 
so without any direction. from. the Court. 


As. stated above the application. of the ` 


PRANON. for, stay is therefore.: rejected.. 
. ‘Order accordingly, 
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2971, against judgment and decree of Sub, 
8.. Jammu, D/- 3-5-1968, : 


Civil P. C. (1909), S. 11 — “Court 


competent to- try such subsequent suit”: 


— Where: the Court which’ tried the 
former suit was not competent to try the 
subsequent suit thé subsequent suit will 


not be barred. by the doctrine of res. 


judicata — Since. the matter in dispute 
arose in two suits it has to be decided in 
terms of S.-11-and ‘not.on general prin- 
ciples of res. slate == Case law 
ed. . (Paras 5, 11, 13) 
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(1968) AIR 1968 SC 1370 (V 55)™. 

1968-2 SCR 887, Union of India 

v. Nanak Singh . ve 12 


(1965) .2 SCR -547, E 
5, ËZ 


. Chhotalal v:-State of Gujarat 
(1962) AIR 1962 SC 633 (V 49)—=. . 
“1962 Supp. (1) SCR 206, Janaki= - > ~- 
t ama ‘Iyer v. ilkanta Iyer ` Of. 
(1961) AIR ‘1961 SC 1457 (V 48) == i 
ae 1 oo 574, Daryao v. State 4 


£ U.. -. 

(2960) AIR i960 SC 941 Ww 47)=. - 

1960-3 SCR 5690, . Satyadhyan.. - 

‘Ghosal v. Smt, Deorajin Debi ~’ 8 
(1956) AIR 1956 Trav-Co 161 (V 43). 
™ 1956 Ker LT 262. (FB), Krishnan. 

` Nilakantan v. Karumpan Kesayan 7 


FO/FO/c6s5/71/¥PB 


‘discuss- 


‘by the Sub-Judge IV Class, 


ALR 
(1954) AIR 1954 Raj:4 (V 4) e= 5 
1953 Raj LW 429.. Premchand v.. =. 

anmal ` 6 


~D 
(1953). AIR 1953. SC 33 (V 40)= -` 
ae SCR 154, Raj Lakshmi Dasi 


anamali Sen: 8. i 
(1925). AIR. 1925- Mad: 1270 v ‘ya fa 
a Mad LJ 230, Virasami. V. : 
Nayudama : 7 
(1902) 29, Ind App. 196 = TLR. 29: 
<- Cal. 707. (PC), Gokul „Mandar v. 
: Pudamanund Singh- 6, 7 


(1883) 9 Ind App 197 = ILR 9 Cal | 
439 (PC). ate Baghubardiat: Ve. 
“ Sheo Baksh. S: I5 
G76) 2 SM LC rit Ed 713, Duchess -- 
_ of Kingston’s Case 
-= J... Sehgal,. for, “Appellant; Amars 
chand. for Respondent. 


$i 


BHAT, J.: This is a civil first ap- 


peal against the decree passed -by. the Sub 
Judge,:. Jammu, - dated 3rd: May.. 1968 
whereby he has dismissed the suit brourbt 
by ‘the: present appellant against ther 
pondent. for: recovery of Rs. 3,453/6/- Bae 
the ground: of. res judicata. - 

2. It appears that the- plaintiff 
ordered the. defendant to supply. him 260 


‘maunds of oil at Jammu. The ‘defendant 


supplied him 146 :maunds; rest of the con- 
tracted oil was not supplied: because . the 
market. rate of: oil . increased and was 
more.than the.raté contracted with the 
plaintiff. The plaintiff brought this ‘suit 
on 14-3-1961 for a sum’ of Rs, 3/454/6/- 
for damages as stated above. ‘The -defen~ 
dant on “this. very. contract. also’ brought 
a suit against. the, present ‘plaintiff for re- 
covery of Rs.:-310 as loss -sustained by 


-him. for. not, lifting the, whole of .the oil 


by the plaintiff, in the-court of Sub Judge 
TV Class, Mansa on 6-3-1961. In that suit 
the defendant secured a decree- against 


the plaintiff for Rs: 807.34 with propor- 


tionate. costs, An. appeal before the 
Senior Sub Judge Bhatanda was dismis~ 
sed: ‘on: 18-8-1961. . As the suit at Mansa 
was decided- before. the present suit filed 


: by the plaintiffi-appellant was decided, the 


trial. court of. Sub Judge Jammu held 
that this suit of the appellant was barred 
by the doctrine of.res judicata. It there- 
fore, dismissed the . suit against which 
decree the present appeal. has been filed. 

-3. ° We have: heard the learned 
counsel for the parties: 

4, . The only. point to be decided in 
this appeal is whether the: decree. passed 
Mansa and 
upheld.: by - the Senior Sub Judge, 
Bhatanda on 18-8-1961 constitutes res 
judicata’ which -bars the- present suit of 
the -appellant. . During. the pendency of 
this: appeal we desired to know ‘what 
was the pecuniary power’of the Sub 


Judge IV ‘Class, Mansa andthe learned . 
counsel appearing for the respondent con-- 
ceded that that court has jurisdiction to 


w 


«i 
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_ plication of S. 11, Civil P 
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hear suits only -upto the valuation of 


© Rs, 1,000/-; the present suit is. for Rupees 


3,456/6/-. ‘Obviously the Sub Judge IV 
Class at Mansa could not have heard the 
Plaintiff appellant’s suit. The main pro- 
vision of Section 11 of the Code of Civil 
Procedure lays down as undér:— 

“No Court shall try any suit or issue 
fn which the matter directly and sub- 
stantially in issue has been directly and 
substantially in issue in a former suit 
between the same 
parties under whom they or any of them 
claim. litigating under the same title, in 
a court competent to try such subsequent 
suit or the suit in which such issue has 
been subsequently raised, and has been 
heard and finally decided by such- Court.” 
The necessary ingredients for the ap- 
C. are:-— 

(i) the matter must have been direct- 
Ty and substantially in issue in both the 

(li) the suits must have been between 
the same parties or between the parties 
under whom they or any of them claim; 

Gii) the parties must have been liti- 


gating under the same title in both the 


(iv) the court trying the former sult 
must have been a’ court competent to try 
the subsequent suit or the suit in which 
such issue has subsequently been raised. 


(v) Such matters must have been’ 


heard and finally decided. 

5. Thè learned Sub Judge has also 
given this analysis but he has omitted 
to take notice of the implication of the 
fourth condition laid down by him namely 
that the court trying the former suit must 
have been a court competent to try the 
subsequent suit or the suit in which such 
an issue is subsequently raised. On a 
simple perusal of this section, it is clear 
that as the latter suit brought by the 
plaintiff appellant could not be tried by 
the Sub Judge at Mansa being beyond 
his pecuniary jurisdiction, the provisions 
of Section 11 of the Code of Civil Pro- 
cedure could not be attracted or applied 
to the present suit. So far there is no 
jdispute but the learned counsel for the 
respondent has argued that the principle 
of what is called General Res Judicata 
apply to this case and it is not very 
material that the earlier court should 
have been competent to hear the sub- 
sequent suit. If the other conditions are 
satisfied the matter will be deemed to be 
concluded even if the pecuniary jurisdic- 
tion of the two courts is different and the 
Sub Judge’s court at Mansa was not com- 
petent to hear the suit of the plaintiff. 
He has argued that the contract out of 
which both the suits arise is the same. 
The allegations of the parties in the two 
suits are the same; issues have been pro- 
perly framed in the previous suit; partles 
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parties, or between. 
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have contested the suit, and had opportu- ` 
nity to produce their evidence and after. 
all these processes were gone through, 
the suit of the responderit. was decreed 
against the present appellant. The ap- 
pellant did not rest there but filed an 
appeal against the decree of the Sub 
Judge’s court at- Mansa, which was dis- 
missed by the Senior Sub Judge Bhatinda 
by his order dated 18-8-1961. Therefore 
it would be waste of time to reagitate 
the matter and get it decided afresh. 
There will be no justification or even 
morality behind the course adopted by 
the appellant. In this -behalf-he has re- 
ferred us to some authorities and has 
mainly relied on a Supreme Court autho- 
rity reported as AIR 1965 SC 1153. We 
shall discuss this authority also. and men- 
tion some other. 


6. The Privy Council in Gokul 
Mandar v. Pudamanund Singh, (1902) 29 
Ind App 196 (PC) has held that:— 

“Under Section 13, Civil P, C. (the 
present Section 11) a decree in a previous 
suit cannot be pleaded as reg judicata in 
a subsequent suit unless the judge by 
whom it was made had jurisdiction to 
try and decide, not only the particular 
matter in issue, but also the subsequent 
suit itself in which the issue is subse 
quently raised. In this respect the enact- 
ment goes beyond Section 13 of the pre- 
vious Act, 10 of 1877. and also, as ap- 
pears to their Lordships, beyond the Law 
laid down by the Judges in the ‘Duchess 
of Kingston’s case’. (1776) 2 Sm LC 10th 
Edn 713 (D). They will further observe 
that the essence of a Code is to be ex- 
haustive on the matters in respect of 
which it declares the law and it is not 
the province of a judge to disregard or 
go outside the letter of the enactment ac- 
cording to its true construction.” 

There are numerous Indian decisions on 
this point also. AIR 1954 Raj 4 was a 
case almost with the same facts as of 
the present case. In that case Prem 
Chand one of the parties brought a suit 
against Shah Danmal in the court of 
District Judge Sirohi on. the allegation 
that the plaintiff and the defendant carri- 
ed on a partnership business in cloth and 
yarn and also of commission agent in 
Kurnool] in the Madras Presidency under 
the name and Style of Deoraj Danmal in 
which the plaintiff had a five annas share, 
the defendant a nine annas share, and 
half an anna share was allotted to charity. 
Shah Danmal had filed a suit against 
Premchand in the court of District Mun- 
siff at Kurnool. Prem Chand valued the 
suit at Rs, 5,100/- whereas Shah Danmal 
valued his suit at Rs; 100/- only and 
one of the issues was about res judicata. 


The plaintiffs case was transferred to 


Civil Judge Sirohi and the learned Judge 
held that this suit of Prem Chand was 


- 
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barred by doctrine of res judicata. On 
appeal the finding of the learned Judge 
was set aside by the Division Bench of 
the High Court and their Lordships in 
Paragraph 17 of the judgment stated as 
under:— 

“The result of the above discussion, 

in our opinion, is first that Section 11 
is not exhaustive of the circumstances in 
which the principles of ‘res judicata’ may 
be applied and that it is perfectly legal 
to apply the principle apart from. the 
section to cases which do not fall within 
the four corners of that section, and, 
secondly, that where a case does fall 
within the purview of Section 11 then 
all the requirements of that section must 
be complied with before the rule of ‘res 
judicata’ can be held to be applicable 
As it is. the essence of the Code to be 
exhaustive on all matters with which it 
deals, any other interpretation of Sec- 
tion 11 will render that section nugatory 
and indeed meaningless.” 
In paragraph 18 they further held that-— 
On the other hand it clear- 
ły falls within the four corners of Sec- 
tion 11. Civil P. C. We are not prepared 
in these circumstances to apply the gene- 
ral principle of ‘res judicata’ to the pre- 
sent case so as to override the clear and 
specific provisions of Section 11 of the 
Code. We, therefore, hold that the pre- 
sent suit is not barred by the principle 
of res judica 

7. In another authority viz, AIR 
1956 Trav-Co 161 their Lordships quoted 
‘from AIR 1953 SC 33 the following 
passage:— 

“The condition regarding the com- 
petency of the former court to try the 
subsequent suit is one of the limitations 
engrafted on the general rule of res judi- 
cata by Section 11 of the Code and has 
application to suits alone.” 

They further remarked that— 

“It is obvious that when a plea of 
res judicata is raised on the strength of 
the decision in a suit tried by an ordi- 
nary civil court in the exercise of its 
normal jurisdiction, the substantiality of 
the plea has to be decided in the light 
of the conditions laid down by Section 11, 
Civil P. C. If such a test is not to be 
applied to decisions in suits tried by 
ordinary civil courts, the result will be 
ignoring the section altogether and leav- 
ing it as a dead letter. It may be men- 
tioned here that in the corresponding sec- 
tion as it stood in the earlier Code all 
that was insisted upon was that the court 
which tried the earlier case must have 
- been a court of competent jurisdiction. 
It was when the old Section 13 was am- 
ended in the year 1882 that the said ex- 
pression was amplified by adding the ex- 
pression “Court competent to try such 
subsequent suit or the suit in which such 
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issue has been subsequently raised.” The 
condition that in order to attract the rule 
of res judicata the court which decided 
the earlier case must be a court compe- 
tent to try the subsequent suit, was thus 
deliberately added by the Legislature and 
it is the duty of the courts to give full 
effect to this condition in examining the 
plea of res judicata based on the deci- 
sion in an earlier suit. The importance 
of the condition relating to the compe- 
tency of the court which decided the ear- 
lier suit to try the subsequent suit, has 
been particularly empbasized by the Privy 
Council in (1902) 29 Ind App 196 (PC) 
where, in considering the scope of Sec- 
tion 13, Civil P. C. (Corresponding to 
Section 11 of the present Code).” 

AIR 1925 Mad 1270 also held the same 
view, 

8. After the High Court autho- 
rities let us consider some Supreme Court 
authorities. In AIR 1953 SC 33 it hag’ 
been held that-— 


EA the condition regarding the 
competency of the former court to try 
the subsequent suit is one of the limita- 
tions engrafted on the general rule of 
res judicata by Section 11 of the Code 
and has application to suits alone. When 
a plea of res judicata is founded on gene~ 
ral principles of Jaw, all that is necessary 
to establish is that the Court that heard 
and decided the former case was a Court 
of competent jurisdiction. It does nof 
seem necessary in such cases to further 
prove that it has jurisdiction to hear 
the latter suit. A plea of res judicata on 
general principles can be successfully 
taken in respect of judgments of Courf 
of exclusive jurisdiction, like revenue 
courts, land acquisition courts, a 
tration courts etc. These courts are not 
entitled to try a regular suit and they 
only exercise special jurisdiction confer~ 
red on them by the statute. It could not 
be held that the Judge who decided the 
apportionment issue in the land acqui- 
sition proceedings of 1928 was a special 
Judge appointed under the Land Acquisi- 
tion Act and not being a District Judge, 
the special Judge has no jurisdiction to 
hear the present suit.” 

AIR „1960 SC 941 has also laid down thats 

EEA When a matter whether on 
a question of fact or a question of law 
has been decided between two parties in 
one suit or proceeding and the decision 
is final, either because no appeal was 
taken to a higher court or because the 
appeal was dismissed, or no appeal lies, 
neither party will be allowed in a future 
suit or proceeding between the same par- 
ties to canvass the matter again. This 
principle of res judicata is embodied in 
relation to suits in Section 11 of the Code 
of Civil Procedure; but even where S. 11 
does not apply, the principle of res judi- 
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cata has been applied by courts: for the 
purpose of achieving finality in litigation. 
The result of this is that the original 
court as well as any higher court must 
In any future litigation proceed on the 
basis that the previous decision was cor- 
rect.” 

9. In AIR 1961 SC 1457 their 
Lordships were discussing the applica- 
tion of the principles of res judicata in 
petitions under Arts, 32 and `226 of the 
Constitution of India. They rejected the 
plea that res judicata is a technical rule 
and as such is irrelevant in dealing with 
petitions under Art. 32 and held that:— 

“ebaeosseuwes the basis on which the said 
rule rests is founded on considera Hons 
Public policy. It is in the interest o 
the public at large that a finality should 
attach to the binding decisions prono- 
unced by Courts of competent jurisdic- 
tion. and it is also in the public interest 
that individuals should not be vexed 
twice over with the same kind of litiga- 
tion ..........- r 
They further remarked that:— 

EELEE It is doubtful if the techni- 
cal requirement prescribed by Section 11 
as to the competence of the first court to 
try the subsequent suit is an essential 
part of the general rule of res judicata; 
but assuming that it is, in substance 
even the said test is satisfied because the 
jurisdiction of the High Court in dealing 
with a writ petition filed under Art. 226 
is substantially the same as the jurisdic- 
tion of this court in entertaining an ap- 
plication under Art. 32 ............ n 

10. Therefore their Lordships held 
that a judgment given under Art. 226 
by a High Court would operate as a 
res judicata in a subsequent application 
under Art. 32 of the Constitution before 
the Supreme Court, 

IL AIR 1962 SC 633 is a clear 
authority for the proposition that in cases 
of suits to apply the doctrine of res 
judicata the provisions of Section 11 of 
the Civil P. C. alone have to be taken 
into consideration. In paragraph 16 of 
the judgment their Lordships state that 

“That takes“us to the memon of res 
udicata. The argument is that on gene- 
m grounds of res judicata the dismissal 
of the suit (O. S. No. 30 of 1943) filed 
by defendants 1 to 6 should preclude the 
trial of the present suit. It has been 
fairly conceded that in terms Section 11 
of the Code cannot apply because the 
present suit is filed by the creditors of 
defendants Nos. 1 to 6 in their represen- 
tative character and is conducted as a 
representative suit under Order 1, Rule 8 
and it cannot be said that defendants 1 
to 6 who were plaintiffs in the earlier 
suit and the creditors who have brought 
the present suit are the same parties or 
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parties who claim through each other. 
Where Section 11 is thus inapplicable 
it would not be permissible to rely upon 
the general doctrine of res judicata. We 
are dealing with a suit and the only 
ground on which res judicata can be 
urged against such a suit can be the 
provisions of Section 11 and no other. 
In our opinion, therefore. there is no 
substance in the ground that the pre- 
sent suit is barred by res judicata.” 
This authority was further considered in 
AIR 1965 SC 1153. The learned counsel 
for the respondent relied mainly on this 
authority. In this authority their Lord- 
ships were discussing the principles of 
res judicata. There was a difference cf 
opinion and Subba Rao, J. disagreed 
with his other learned brother judges 
namely A. K. Sarkar, Raghubar Dayal, 
N. Rajagopala Ayyangar and J. R. 
Mudholkar. JJ. In that case the brief 
facts are that the appellant had filed a 
petition in the Bombay High Court under 
Art. 226 of -the Constitution raising the 
question that he was discharged as surety 
and the High Court had negatived his 
contention. He brought a suit claiming 
the same relief The plea raised was 
that the suit of the appellant was barred 
by the principle of res judicata. Subba 
Rao, J. held as under in paragraph four 
of his judgment:— 

“But it is said that under the gene- 
ral principles of regs judicata the court 
would be barred to try his suit on the 
said issue. When the Code of Civil Pro- 
cedure enacted Section 11 prescribing 
precisely when an earlier decision would 
be res judicata in a suit. it is not open 
to invoke the general principles of res 
judicata in the context of a subsequent 
suit, though the conditions laid down in 
the section were not satisfied for other- 
wise the section would become nugatory; 
it would also introduce anomalies. A 
decision in a previous suit would not be 
res judicata in a subsequent suit unless 
the stringent conditions laid down in 
Section 11 of the Code were satisfied; 
whereas a decision in a proceeding which 
was not a suit would be res judicata whe- 
ther or not the said conditions were com- 
plied with. If the fundamental requisites 
of res judicata were satisfied, a decision, 
if it fell under Section 11 of the Code, 
would be res judicata in a subsequent 
suit; and even if it did not fall there- 
under, it would equally be res judicata. 
That could not have been the intention 
of the Legislature.” 

Then his Lordship referred to the ob- 
servation made in AIR 1962 SC 633 which 
runs as under:-— 

“Where Section 11 is thus inapplic- 
able it would not be permissible to rely 
upon the general doctrine of reg judicata. 
We are dealing with a suit and the only 
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ground on which res judicata can be 


urged against such a suit can be the 
provision of Section 11 and no other.” 
The other learned Judges in that case in 
our opinion lay exactly the same law so 
far as suits are concerned because their 
Lordships in paragraph 43 of the judg- 
ment state:— 


“The Code was dealing with pro- 
cedure of the Civil Courts only and had 
therefore not to consider what would be 
the effect on the trial of suits in view 
of the provisions of other enactments .or 
of general principles of res judicata or 
of any other kind. It had to restrict its 
provision about res judicata to the effect 
of decisions in a Civil suit on a subse- 
quent civil suit and therefore enacted 
Section 11 in the form in which we find, 
it It made one of the conditions for 
the application of a previous decision to 
operate as res judicata to be that the 
previous decision is made not only by a 
court competent to make it but by a 
Court which may be competent to try the 
subsequent suit. This condition must 
have been considered necessary in view 
of the observations of the Privy Council 
in Misir Raghobardial’s case, (1883) 9 Ind 
App 197 (PC) but on account of the 
hierarchy of Courts under the various 
Acts constituting Courts of civil judi- 
cature and it could have been felt that a 
decision by a court which is not com- 
petent to decide the subsequent suit is 
not treated of a binding nature. Such 
an exceptional ure seems to have 
been provided as a matter of precaution 
as the Court not competent to try the 
subsequent suit must necessarily be a 
court of inferior jurisdiction and there- 
fore more liable to go wrong. : Whatever 
the reason may be, the provisions of Sec- 
tion 11 will govern a previous decision 
in a suit barring a subsequent suit with 
respect to the same matter in controversy 
and general principle as of res judicata 
in such particular circumstances i 
neither be available to bar a subsequent 
suit nor will be needed. It is in such 
context that the remarks of this Court in 
Janakirama Iyer’s case, 1962 Suppl (1) 
SCR 206 = AIR 1962 SC 633 (at p. 224 
of SCR at p. 641 of AIR) are to be con- 
sidered. In that case, the decision in a 
previous suit could not operate ag res 
judicata in accordance with the provi- 
sions of Section 11 of the Code, because 
the parties in the two suits could not be 
said to be the same parties or parties who 
claimed through one another ......... i 
Thereafter their Lordships discussed the 
principles of general res judicata and re~ 
ferred to a number of authorities and 
ultimately came to the conclusion as laid 
down in paragraph 61 of the judgment 


which runs as under:— 
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“We do-not see any good reason to 
preclude such decisions on matters in 
controversy in writ proceeding under 
Art. 226 or 32 of the Constitution from 
operating as res judicata in subsequent 
regular suits on the same matters in con- 
troversy between the same parties and 
thus to give limited effect to the principle 
of the finality of decisions after full con- 
test. We. therefore, hold that. on the 
general principle of res judicata, the deci- 
sion of the ‘Court on a writ peti- 
tion under Art. 226 on the merits on a 
matter after contest will operate as res 
judicata in a subsequent regular suit be- 
tween the same parties with respect to 
the same matter.” 





general res judicata have been made ap- 
plicable to bar the suit. Therefore no 
authority has been cited before us which 
would indicate that where the dispute is 
the subject-matter of dispute in two dif- 
ferent suits, one decided earlier and the 
later sult would be defeated by the pro~! 
visions of general res judicata. 

12. In AIR 1968 SC 1370 the ap- 
pellant had filed a writ petition challeng- 
ing the termination of his temporary 
service on grounds of infringement of 
Art. 311 of the Constitution and the com- 
petence of authority ordering termina~ 
tion. The petition was dismissed in ap- 
peal, without however any decision on 
competency of the officer issuing the ter- 
mination order. The appellant filed a 
suit for declaration that his services were 
terminated by an authority lower in rank 
than the competent authority and as such 
he should be deemed to be in service 
It was held that the suit was barred by 
res judicata, the judgment in the pre- 
vious case operated by express decision 
as res judicata. This decision also is a 
case of previous writ petition and of sub- 
sequent suit and not of two suits, one 
against the other. 

13. - The result is that this case 
will be governed strictly by the provi- 
sions of Section 11 of the Code of Civil 
Procedure as one of most important 
fngredients of that section namely that 
the Sub Judge IV Class Mansa was not 
competent to hear the present suit, is not 
satisfied, the doctrine of res judicata has 
been wrongly appHed by the trial court 
to this case, We therefore, accept the 
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appeal, set aside the decree of the trial 
court and send the case back to it for 
trial. The costs will abide the result, 

S. M. F. ALL, C. J.:— 14. 


agree, 
_ Appeal allowed, case 
i : : ded, 
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8. MURTAZA FAZL ALI, C. J. AND 
? J. N. BHAT, J, 

Gouri Shanker and another, Appel- 
Tant v. Thakur Dass, Respondent. 
Letters Patent Appeal No. 9 of 1970, 
- D/- 12-1-1971, ` against judgment 
Jaswant Singh, J., D/- 5-3-1969. 

Hindu Law — Religious and Chari- 
table endowment — When property de- 
dicated is one which is descendible to 
heirs of Settlor it is only a partial de 
dication. AIR 1957 SC 797, Foll. 

(Para 7) 

Where there was no document 
showing the nature of dedication and 
the rights of parties thereto and the 
only evidence was the revenue records 
which showed the property to be in the 
personal names. the dedication must be 
held to be partial ie, for the benefit of 
the family to whom the property was 
given with a charge in favour of cha- 
rity attached. . (Para 8) 
Cases Referred: Chronological Paras 
(1957) AIR 1957 SC 797 (V 44) = 


1957 SCJ 835, Dasaratharamf 

Reddi v. Subba Rao 7 
(1940) AIR 1940 PC 7 (V 27) = 

67 Ind App 1, Bhagwan Din v, 

Gir Har Saroop 7 


(1935) AIR 1935 Nag 114 (V 22) = 
31 Nag LR 282, Ganeshgir Gosal 
v, Fatechand Bania ramen i 
(1932) AIR 1932 Cal 419 (V 19) = 
55 Cal LJ 1, Lakshmi Janardhan: - 
v. Khitish Chandra ere | 
(1928) AIR 1928 Mad 190 (V 15). = 
2 Mad LJ 272, Ramappa Naidu 
. Lakshmanan Chettiar 7 
Ta P. Gupta, for Appellant, 
. BHAT, J.:— This is plaintiffs’ ap- 
peal against the decree passed by a learn- 
ed Single Judge (Hon’ble Mr. justice 
Jaswant Singh) of this court dated 5th 
March 1969 whereby he dismissed ‘the 
suit of the plaintiffs for a declaration 
that they were the owners in possession 
to the extent of half of the land measur- 
ing 59 kanals 8 marlas comprising Khe- 
wat Nos. 58, 59. 60 and 61 situate in 
village Chahni Mansar, Tehsil Ramnagar; 
that they were owners of the Kothas 


standing on the suit land and they were, 


managers of the Thakardawara Narsingh 
Ji Maharaja, and for permanent injunc- 
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tion restraining the defendants in inter- 
fering with their rights of possession 
and enjoyment of the land, their right 
of worsbip and acting as Managers of 
the said -Thakardawars, 


2. The suit was brought in_ the 
name of four plaintiffs viz., Gauri Shan- 
ker, Dina Nath, Parmanand and Galdhoo 
sons of Mansa Ram through Gauri Shan- 
ker as a Karta of Hindu Joint Family 
against Thakar Dass and Durga Dass 
sons of Bhagat Ram. 

3. The defendant No. 1 in his 
written statement stated that the land 
and the Kothas mentioned in the plaint 
are the property of Thakardawara Nar- 
singh Ji Maharaj and the defendant No- 
1 is the legal Mohtamim and is in pos- 
session. Plaintiffs 2 and 3 were dead 
and the suit was not as such maintain- 
able. The plaintiffs had no right over 
the suit property. The.defendant No. 1 
has been appointed as the Mohtamim 
of the temple. Bhagat Ram, the father 
of the defendant 1 was appointed Moha- 
tamim of the temple by order of the 
Governor Jammu dated 22-2-2000 and 
the plaintiffs did not go in appeal against 
that order, that order has as such be- 
come final. Since then the father of 
the defendant No. 1 and after him the 
defendant No. 1 is in possession of this 
property. Defendant No. 1 was appoint- 
ed the sole Mohatamim by Bhagat Ram 
by. means of a will dated 27th April, 


4. The following Issues were 
framed ïn this case :— 

1. Whether the plaintiffs 2 and 3 
died before the filing of the suit and if 
so, what is its effect on the suit? 

P 


2. Whether the plaintiffs are In pos- 
session of the land in suit and- have title 
to the same? O, P. P. 

3. Has the Civil Court no jurisdic- 
tion to try the present suit? O., P. D. 

4. To what relief, if any. are the 
plaintiffs entitled ? 

The learned Judge recorded the evidence 
of the witnesses produced by the par- 
ties and ultimately he held that the 
suit was cognizable by a Civil Court 
that the plaintiffs 2 and 3 had died be- 
fore the institution of the suit but that 
would not affect the maintainability of 
the present suit by Gauri Shanker and 
The learned Judge however 
the suit holding that: the 
property in dispute was the property of 
Thakardawara Narsing Ji Maharaj 
which had been given by Command 
order dated 24th Magh 1970 -(Bikarmi) 
for its maintenance and up-keep; and 
the Governor. in pursuance of that 
order. had directed on 22-2-2000 (Bika- 
rmi) the removal of the name of the 
plaintiffs and had appointed Bhagat Ram 
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only as the Mohatamim of the temple 
In pursuance of that order of the Goyer- 
nor, mutation No, 453 had been attested 
in his favour on 19th Poh 2006 which 
had become final. The plaintiffs had 
gone in revision to the Financial Com- 
missioner against that mutation, that 

was di sed on 24-3-1965; hence 
the plaintiffs were not entitled to any 
share in the property keeping in view 
Ailan No, 13 of 1964 (Bikarmi) dated 3rd 
Assuj 1964 Published at pages 310 and 
811 of Majmua Zabata Mal Volume 11. 
Against this decree the plaintiffs have 
come up in appeal to this court. 


5. We have heard the learned 
counsel for the appellants. The  res- 
pondents remained ex parte and we have 
given our anxious consideration to the 
facts of this case as well as the law in- 
volved in this case. 


6. -In so far as the two deceased 
plaintiffs are concerned, as the suit has 
been brought in their name long after 
their death and no legal representative 
of theirs has ever come to claim their 
share, the suit to the extent of the two 
deceased plaintiffs share viz: Dina Nath 
and Parma Nand does not lie. The 
plaintiffs claim one-half share in 59 
Kanals 8 marlas of land, which means 
that the share of Dina Nath and Parma- 
nand is one-fourth in this disputed pro- 
perty. Their share in the land would 
come to 14 kanals 17 marlas. To that 
extent the suit has to be dismissed, 


T. Now with regard to the ap- 
peal of Gauri Shanker and Galdhoo, it 
has to be seen whether they are entitled 
to any share in the property. From the 
land they would be entitled to 14 kanals 
17 marilas if they succeed, The learned 
Judge has based his finding on a Com- 
mand order of Maharaja his highness 
dated 24th Magh 1970 (Bikarmi) by 
which according to him this land viz: 
59 kanals 8 marlas has been granted as 
Muafi in favour of Thakardawara Nar- 
singh Ji Maharaj. This Command has 
- been interpreted by the Governor on 
22-2-2000 as disentitling the sons of 
Mansa Ram i e, the plaintiffs and their 
deceased ‘brothers to the property thus 
endowed. The learned Judge has fur- 
ther relied on the mutation No. 453 de- 
cided in pursuance of the order of the 


Governor above referred to as. well as- 


the rejection of the revision petition 
against that mutation by the present 
plaintiffs. The documents produced by 
the parties in this case are the copy of 
the revenue record Khasra Girdawari, 
copy of the mutation No. 160 effecting 
partition of this property and the copy 
af the order of the Governor and copy 
of the Financial Commissioner order 
and a will purported to have been ex- 
ecuted by Bhagat Ram dated 27-4-1965. 
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Some oral evidence has also been pro- 
duced. Therefore the case has to be 
decided on this material. His highness 
"Maharaja's command order on which 
the learned Judge has based his- find- 
ing has not been produced. This ad- 
mittedly is a case of Hindu endowment 
and the terms of endowment have to be 
strictly construed because dedication to 
a religious or charitable concern ay 
be either complete or partial. 
Lordships of the . Supreme Court Ta 
Dasarathrami Reddi v. Subbarao report- 
ed as AIR 1957 SC 797 observed :——~ 
“Now it is clear that dedication of 
a property to religious or charitable pur- 
pose may be either complete or partial. ` 
If the dedication is complete, a trust in 
favour of public religious charity is 
created. If the dedication is partial, a 
trust in favour of the charity is not 
created but a charge in favour of the 
charity is attached to, and follows, the 
property which retains its original, pri- 
vate, and secular character. Whether 
or not dedication is complete would 
naturally. be a question of fact to be ' 
determined in each case in the light of 
the material terms used in the docu- 
ment. In such cases it is always a matter 
of ascertaining the true intention of 
the ` parties it is obvious that such 
intention’ must be gathered on a 
fair and reasonable construction of the 
document considered as a whole.” 


Therefore unless ‘the Command order 
of his highness were put on record and 
its contents studied, it cannot be said 
with any amount of precision what was 
the nature of this endowment and what . 
were its terms. The application of 
Plan No. 13 of 1964 dated 3rd Assuj 
1964 also carries us nowhere unless the 
exact terms of the endowment are 
known. The Governor’s order striking 
out the names of the plaintiffs or their 
father Bhagat Ram as the only manager 
of the Maufi is neither here nor: there. 
The mutation also has no significance in 
view of what follows. To elucidate’ the 
legal proposition further, reference may 
be made to the following authorities, 
In AIR 1940 PC 7 it has been held that: 


“Where a grant of a temple is made 
to an individual or family and the family 
has treated the temple as family pro- 
perty, dividing the various forms of 
profit whether: offerings or rents, it Is 
not enough to deprive the family of 
their private property to show that 
Hindus willing to worship have never 
been turned away or even that the deity 
has acquired considerable popularity 
among Hindus of the locality or among 
persons resorting to the annual mela. 
Facts and circumstances, in order to be 
accepted as sufficient proof of dedica- 
tion of a temple as a public temple, must 


1972 


be considered in their historical setting 
in such a case and dedication to the 
public is not to be readily inferred when 
it is known that the temple property 
was acquired by grant to an individual 
or family. Such an inference if made 
from the fact of user by the public is 
hazardous, since it would not in gene- 
ral be consonant with Hindu sentiments 
er practice that worshippers should be 
turned away: and as worship general- 
ly implies offerings of some kind it is 
not to be expected that the managers 
of a private temple would in all cir- 
cumstances desire to discourage popula- 
rity.” 

In ATR 1935 Nag 114 it has been held 

at :— 


“In the absence of any evidence to 
prove that a certain institution for which 
the character of a Math is claimed is 
actually engaged in religious or chari- 
table work, the institution can neither 
be regarded as a religious or charitable 
institution, nor its property as a religi- 
ous or charitable endowment. The bur- 
den must be laid on the Mahant of 
proving that the property in his pos- 
session has been dedicated to the insti- 
tution before it can be treated as res 
extra commercium. The dedication may 
be established either by production of 
a written instrument of endowment or 
by circumstantial evidence such as the 
mode of appropriation of the income, 
the entries in the revenue records per- 
taining to the lands and the title under 
which the accounts are kept. The test 
which should: apply to such cases are 
these: was the institution subservient 
to the Mahant or was the Mahant sub- 
servient to the Math: was the Mahant 
under a legal obligation to apply the 
income of the property in his possession 
solely to the purpose of the institution 
or was it discretionary with him to do 
so? Whether the plaintiff was only a 
manager of the institution and adminis- 
tering its property as its agent or he 
was himself the owner, who to justify 
his profession as an ascetic devoted at 
his discretion a fraction of the income 
to the purposes of the Math, the deci- 
sion would depend on the nature of the 
answers which in view of the evidence 
it is incumbent on the plaintiff to lead, 
would be given to the aforesaid ques- 
tions.” 

In AIR 1928 Mad 190 it has been held 
that — 

“Where a will directed  testator’s 
son to build a choultry and instal a deity 
therein and perform a puja and provided 
that the testator’s son and his heirs” 
from generation to generation according 
to the rules of primogeniture shall with- 
out alienating the properties in any 
manner enjoy them paying sircar kist 
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therefor and conduct the charity and 
utilize the balance of the income for 
family purposes” and it was found that 
the charity even if it was conducted on 
a lavish scale could not consume any 
considerable portion of the income. 


-It was beld that the dominating 
purpose and intention of the testator in 
executing the wil was to provide for 
the members of his family and the 
maintenance and conduct of the charity 
was only of subsidiary importance.” 

It was further held that:— 


“the properties covered by the will 
were not properties absolutely dedicated 
to a trust but were only properties 
burdened with a trust” 

AIR 1932 Cal 419 it has been held 
that :— 

“The mere execution of a deed, al- 
though it may purport on the face of 
it to dedicate property to an idol. is 
not enough to constitute a valid en- 
dowment. It is necessary to the vali- 
dity of a deed of endowment that the 
executant should divest himself of the 
property dedicated. Whether he has 
done so or not is to be determined by 
the subsequent acts and conduct of the 
party or parties. Also the mere fact 
that the members of settlor’s family are 
nominated shebaits and that they are to 
be remunerated out of the income of 
the property is no ground whatsoever 
for holding that the dedication is not 
real, provided that the remuneration is 
reasonable having regard to the income 
of the property. The question whether 
the dedication is a complete or a par- 
tial one may be decided on the construc- 
tion of the document. The question is 

: Whether any beneficial interest is 
reserved to any person and if so, what 
is the nature and extent of the benefi- 
cial interest so reserved? Is it a mere 
charge or trust in favour of the idol or 
whether the property alleged to have 
been dedicated is property which is des- 
cendible to the heirs of the settlors? 
If it is the latter, then it is onlv a par- 
tial dedication. that is a dedication of 
property alienable and partible and 
heritable in the ordinary way but sub- 
ject to a charge in favour of the idol.” 
Keeping the principles enunciated in 
the above authorities in view. let us 
examine the facts of this case. There 
is no document produced in this case, 
which would show the nature of dedi- 
cation and the rights of the parties 
thereto. Copies of revenue records have 
been produced and the entries with res- 
pect to the disputed land are in the 
personal name of the parties. The name 
of the temple or idol is nowhere men- 
tioned in the revenue records. The 
learned Judge has taken pains to give | 
in detail the various survey numbers and 
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show what the entries are with respect 
to various numbers. The sum and sub- 
stance of the revenue entries has been 
held. and summarised by the learned 
Judge and at one place he records this 
finding :-— 


Seeteabeee In all the plaintiffs Nos. 1 to 
4 are shown in the girdawaries as in 
proprietary possession of 19 kanals and 
17 marlas of land out of the suit pro- 
perty.” 


8. The patwari Gian Chand also 
has with reference to the Jamabandi of 
2004 and 2005 Bikarmi mentioned the 
different survey numbers comprising 
Khewat Nos. 58, 59, 60 and 61 measur- 
ing 59 kanals 9 marlas, He has fur- 
ther stated that in the Girdawari from 
Rabi 2004 to Kharif 1967 marked Exhi- 
bit P. W. 2/1 to Exhibit P. W. 2/4 the 
plaintiffs and the defendants are jointly 
shown in possession of the said land; 
that there are some Kothas also exist- 
ing in the land; that Thakardawari 
Narsingh Ji Maharaj is also on the. said 
Jand. The plaintiffs do not deny the 
existence of the Thakardawara on the 
suit land but the question is about the 
lands and the Kothas in dispute. They 
are shown upto the latest entries to be 
the joint property of the parties in- 
cluding the deceased plaintiff. This 
clearly shows that even if 
some endowment of this 


ness, the endowment intended to be 
the benefit of the members of the family 
to whom the land was granted. There 
. has been even partition of this land vide 
mutation No. 60 attested on 27-6-1983 
which shows that the parties and their 
ancestors treated this land as their per- 
sonal property may be with some obli- 
gation to perform Puja of the temple 
of the Thakardawara Narsingh Ji Maha- 
raj. Even [lan No. 3 above mentioned 
does not help the case of the respon- 
-dent because admittedly on his own 


showing he is an employee of the Forest. 


Department whose head-quarter was at 
Sail-Kodi-Bail on the,date he made his 
statement. Before that he was in Ram 
Nagar Chandara range at a distance of 
14 or 15 miles from Chahni Manaars. 
He also admits that the plaintiffs have 
taken forcible possession of the land in 
dispute as well as the Kothas. This 
‘gtatement shows two things that even 
he does not exclusively attend to the 
affairs of the Thakardawara Secondly 
that the plaintiffs are in possession of 
the disputed property. Therefore, in 
our opinion, the learned Judge has 
based his finding on incomplete material 
and without the basic record namely 
the Command order of his highness. 
The subsequent entries and the conduct 
of the parties negatives the case set up 
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by the respondent or believed by the 
Tanen Judge. 

9. As already indicated the one- 
fourth share of Dina Nath and Parma- 
nand cannot be claimed by the plaintiffs 
the plaintiffs Gauri Shanker and Gald- 
hoo are entitled to one-fourth share in 
the entire property, not the half of the 
Iand and all the Kothas as claimed by 
them. They are in possession of 19 
Kanals 17 marlas and some Kothas. In 
law they are entitled to 14 kanals 17 
marlas of land from the disputed land 
and one-fourth of tbe Kothas in the 
suit land. 


10.. Accordingly the appeal is ac- 
cepted to this extent and the decree of 
the learned Judge is set aside to the ex- 
tent indicated above but the parties are 
left to bear their own costs throughout. 

S. M. F. ALL C, J.:— 11. I agree 

Appeal allowed. 
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JUDGMENT :— This is a civil se- 


8, 10 


“gecond appeal against the decree of the 


learned District Judge, Anantanag, dated 
22-9-1970 whereby he has dismissed the 
appeal of the present appellant as bar~ 
red by limitation, 


2. I need not reproduce the facts 
or the contentions of the parties because 
such enumeration is unnecessary for the 
disposal of this appeal) However it 
appears that a decree against the pre- 
sent appellant was passed by the. Mun- 
siff Anantnag on 20-3-1970 and an am 
peal was preferred against the decree 
before the District Judge Anantnag 
without a copy of the decree-sheet be- 
ing attached with the appeal. There is 
a note at the foot of the memorandum 
of appeal that the copy of the decree- 
sheet had not been supplied to the ap- 
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pellant at the date the appeal was filed. 
The appeal was lodged with the District 
Judge on 27-4-1970. It further appears 
that the copy of the decree sheet was 
presented later, (it is not clear from the 
record on which date it was presented 
but without any stamp being attached 
to it as required by Schedule I, Article 7 
of the Court Fees Act. Under that arti- 
cle it required a stamp of fifty paise 
because the valuation of the ‘suit was 
less than Rs. 50/-. An objection was 
taken on 30-7-1970 by the respondent 
before the appellate court that as the 
decree sheet was insufficiently stamped, 
therefore the appeal should be dismis- 
sed. The appellant put in an applica- 
tion on 27-8-1970 to the effect that 
when the appeal was presented the copy 
of the decree sheet had not been sup- 
plied to him by the trial court and a 
note of the same was made at. the foot 
of the memorandum of appeal. Later on 
the clerk of the counsel of the appellant 
had presented the decree-sheet without 
affixing the necessary court fee stamp on 
the same. In the original appeal the 
stamp affixed was more than was re- 
quired, therefore under Section 149. 
Code of Civil Procedure read with Sec- 
tion 28 of the Court Fees Act, the defi- 
ciency may be deemed to have been 
made good. 


3. The learned Judge without 
passing any orders on this request -of 
the appellant, heard arguments and 
after writing a very lengthy judgment 
dismissed’ the appeal as time barred 
holding that there was want of due 
care and attention on the part of the 
appellant’s counsel, the delay could be 
condoned and the appellant could be 
permitted to make up the deficiency by 
affixing Fifty Paise stamp to the decree 
sheet. Against this order of the learn- 


ed District Judge, the present ‘appeal 
has been preferred, 
4. I have heard the learned 


counsel for the parties, 


5. As I said above the learned 
Judge has written a very lengthy judg- 
ment discussing various authorities and 
come to the conclusion that the default- 
ing appellant should not be permitted 
to affix the necessary stamp with the 
decree sheet because there has been 
want of due care and attention on his 
part. He has further after discussing 
some authorities held that Order 7, 
Rule 11 of the Code of Civil Procedure 
is not applicable to appeals. The only 
provision under which extension of time 
might be granted was Section 149, Code 
of Civil Procedure but that discretion 
had to be exercised judiciously and 
could be exercised only in favour of a 
party if the mistake was bona fide. In 
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the present case, according to the 
learned Judge, the advocate for the ap- 
pellant could be taken to have acted 
with due care and attention. 


6. It is true that it is the res- 
ponsibility of a counsel to devote pro- 
per attention and care to cases of his 
client and put in documents in a case 
properly stamped as required by the 
law for the time being in force. With 
that statement of the law one cannot 
have any dispute.. It has come to the 
notice of this court that counsel do not 
exercise that care and attention which 
is expected of them in handling the 
cases of their clients. The result is 
that the poor litigants have to suffer 
for the mistakes of -their counsel. View- 
ed from that point of view, the attitude 
of the learned District Judge is quite 
justified in not condoning the delay in 

g the proper court fees stamp to 
the copy of the decree sheet. If the 
matter were as simple as mentioned 
above. I would have not the least 
hesitation in upholding the judgment 
of the District Judge. Litigants and 
their counsel are expected to bestow due 
care and attention to be very careful 
and conscious of their responsibilities in 
presenting documents and pleadings in 
courts of law, and in prosecuting their 
cases. If they are so careless as not to 
produce documents properly stamped as 
required in courts, they do. not deserve 
any indulgence. 

7. This is one side of the pic- 
ture but yet there is another side alsd. 
While courts should insist upon utmost 
care and attention on the part of the 
litigants and their counsel. in prosecut- 
ing their cases, in the instant case in 
the production of documents, responsi- 
bility lies also on the officers of the 
court to discharge their duties proper- 
ly. When any pleading or document is 
presented in a court of law, it is the 
duty of the court and its clerical staff 
to examine the document and see if it 
is properly stamped according to the 
provisions’ of the Court Fees Act. In 
the case of any pleadings the first duty 
of the court and its concerned staff is 
to examine if all the documents are in 
order and documents requiring stamp 
or/and court-fee have been properly 
stamped. In case of appeals as soon as 
a Memorandum ‘of appeal is presented, 
the official concerned has a duty to re- 
port about the completeness of papers 
of appeal, competency of the appeal to 
that court and so on and so forth. These 
duties are clearly mentioned in Chap- 
ter VI of General Civil Rules under 
Rule 8 and are as under :— 


“8. The memorandum of appeal 
shall in the first instance be presented 
to and received by, ordinarily at a stated 
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hour of the day, by the clerk of the 
court or such other official as may by 
the Court be appointed in this behalf. 
The official shall examine the papers 
and make a report whether — . 

G) The presentation is made by tha 
proper party. 
fie the necessary papers are 

e 

(iii) Sufficient court fee has been 
paid, 

(iv) The presentation is within the 
prescribed period of limitation. 

(v) The appeal lies to the Court, 

The official shall also record tha 
date and time of such presentation; un- 
less the Judge of the Court be absent, 
the memorandum shall with the party 
presenting it be laid before him the 
same day; in case of the absence of 
the Judge, on the day he next sits of 
which due notice will: be given to the 
party.” 
So when we apply this rule to the pre- 
sent case it is clear that it was the duty 


. of the clerk and the Presiding Officer 


as well when the copy of the decree 
sheet was presented to see whether iĝ 
was properly stamped with the appro» 
priate court fee stamp. As I said ear- 
lier, the copy of the decree sheet pre 
sented in this case does not at all indb 
cate when it was presented but it is 
on the file. It must have been pre- 
sented on some day, and must have 
been received either by the Presiding 
Officer or by the clerk concerned. No- 
body has cared to look at it whether I 
was properly stamped or not. If the 
Presiding Officer or the clerk concern- 
ed had cast a cursory glance at the copy 
of the decree sheet it could at once 
have been seen that it did not bear the 
necessary court-fees. 


The duty of the court and the clerk 
was to point out this defect to the 
counsel of the appellant or the appel- 
lant, as the case may be, so that he 


would have made up the deficiency. If. 


on the other hand he did not care to 
make up the deficiency the consequences 
had to be borne by him. But in the 
absence of anything of the sort having 
been done, we cannot penalize the poor 
appellant for the negligence both of his 
counsel as well as of the court establish- 
ment. . I might use rather peculiar lane 
guage and say that the poor litigant 
should not suffer for the contributory 
negligence of his counsel and court offi- 
cials. When neither the counsel of the 
appellant nor the court officials have 
performed their duty in accordance 
with law, the benefit should. go to the 
appellant because the Court-fees Act is 
a taxing statute and according to the 
well recognized principles of interpretas 


tion a taxing statute should be interns 
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preted in favour of the subject. These 
observations should have been sufficient 
to decide this appeal but as much case 
law has been discussed by the District 
Judge. the authorities also have to be 
discussed and it has to be seen whether 
in the light of the various reported cases 
there is warrant for the view which I 
have taken above. The provisions of 
jaw relevant to the point are Section 


' 149 of the Code of Civil Procedure and 


Sections 6 and 28 of the Court-fees Act. 
Before embarking upon the discussion of 
the authorities let me quote Section 149 
of the Code of Civil Procedure which 
reads as under :— . 


“Where the whole or any part of 
any fee prescribed for any document 
by the law for the time being in force 
relating to court-fees has not been paid, 
the Court may, in its discretion, at any 
stage, allow the person, by whom such 
fee is payable, to pay the whole or 
part, as the case may be, of such court 
fee; and upon such payment the docu- 
ment, in respect of which such fee is 
payable, shall have the same force and 
effect as if such fee had been paid in 
the first instance.” 


Section 6 of the Court Fees Act says 
that :— . 


“No document of any of the kinds 


specified as chargeable in the first or 
second schedule to this Act annexed 
shall be filed, exhibited or recorded in 
any Court of Justice, or shall be receiv- 
ed or furnished by any public offcer, 
unless in respect of such document 
there be paid a fee of an amount not 
less than that indicated by either of 
the said Schedules as the proper fee for 
such document.” 

Section 28 of the Court Fees Act states 
as under :— 


“No document which ought to bear 
a stamp under this Act shall be of any 
validity, unless and until it is properly 
stamped. But if any such document is 
through mistake or inadvertence re- 
ceived, filed or used in any Court or 
office without being properly stamped, 
the Presiding Judge or the head of the 
office, as the case may be, or in the 
case of the High Court, Judge of such 
Court, may, if he thinks fit, order that 
such document be stamped as he may 
direct; and on such document being 
stamped accordingly, the same and every 
proceeding relative thereto shall be as 
valid as if it had been properly stamp- 
ed in the first instance.” 
I would begin with Section 28 of the 
Court Fees Act. From the quotation of 
the section above made, it is very clear 
that if any document through mistake 
or inadvertence is received or filed in 


Noora Loan v. Amir Mir (Bhat J.) 


[Prs. 7-8] J. & K. 59 


a Court, without being properly stamp- 
ed, the Presiding Officer has to order 
that it be properly stamped. Here the 
simple facts are that this unstamped 
copy of the decree sheet had been filed 
or received in the court without the 
mistake having been detected at its 
presentation but when it was brought 
to the notice of the court that it was 
not stamped according to the require- 
ments of Schedule I, Article 7 of the 
Court Fees Act, the Presiding Officer 
should have directed the defaulting ap- 
pellant to make up the deficiency. After 
instructions were given to the appellant 
to make up the deficiency if he had 
failed to do so, there would be a justi- 
fication for the court to dismiss the ap- 
peal but „this procedure has not been 
followed in the case. On the other 
hand when it came to the knowledge 
of the court that this document was not 
properly stamped, the court straight- 
way went to hear arguments and then 
dismissed the appeal by writing a very 
exhaustive judgment. I may however 
point out that the learned Judge has 
missed the tree in the wood as it is 
commonly said. Under Section 149 of 
the Code of Civil Procedure also the 
court has ample power to allow a per- 
son to make good the court fee with- 
in the time to be fixed by the court 
and the result in both cases whether 
it is a case covered by Section 149, Code 
of Civil Procedure or by Section 28 of 
the Court Fees Act, if the deficiency in 
the Stamp or court fee is made up 
within the time fixed by the court, the 
document shall be taken as if proper 
fee had been paid in the first instance. 
There are a whole host of authorities 
which hold that the proper course in 
such cases is to direct the party con- 
cerned to make good the deficiency in 
court fee. Without an opportunity be- 
ing given to him if the order is passed 
adverse to that party, such orders have 
been held to be bad. Before I cite the 
various authorities, I might refer to two 
authorities of the Supreme Court re- 
ported as AIR 1953 SC 431 and AIR 
1961 SC 882, 


8. In AIR 1953 SC 431 it has 
been held that :— 


“The question of payment of court 
fees is primarily a matter between the 
Government and the person concerned 
and therefore where the High Court in 
the exercise of its discretion allows the 
appellant to amend his memorandum of 
appeal and grants time for payment of 
deficient court fee under Section 149, 


. the other party cannot attack the order 


on ground that it takes away his valu- 
able , Tight to plead the bar of limita- 
tion,’ 


60 J. & K. [Prs. 8-11] 
Their Lordships further’ say that — 


Wee tese the power of the High Court 
to allow an amendment under Section 
149 Civil Procedure Code is clearly one 
under which the plea of the bar of 
limitation may be ignored. There are 
decisions of very high authority taking 
that view. The contention therefore 
that by allowing the amendment the 
High Court took away the present appel- 
lants’ valuable right to plead the bar of 
limitation cannot be accepted. It was 
a matter of discretion for the High Court 
and the materials put before us indicate 
no reason to hold that the discretion 
was exercised so as to violate any 
recognized principles of law or that by 
granting leave to amend any gross in- 
justice has been done......... 


In AIR 1961 SC 882 a Bench of the 
High Court, while deciding an appeal 


in favour of the appellant, passed a per- . 


emptory order fixing the period for 
payment of deficit court-fee and the 
appellant made an application for ex- 
tension of time before the time fixed 
had run out, but the application came 
on for hearing before a Division Bench 
after the period had run out, Their 
Lordships held that :— 


“The High Court was not powerless 
to enlarge the time even though it had 
peremptorily fixed the period for pays 
ment.” 


Their Lordships further held that:— 


“The procedural orders though pers 
emptory (conditional decrees apart) are, 
in essence, in terrorem, so that dilatory 
litigants might put themselves in order 
and avoid delay. They do not how- 
ever, completely estop a Court from 
taking note of events and circumstances 
which happen within the time fixed.” 
These two Supreme Court authorities 
make it very clear that the question of 
court fee is a matter between the Gov- 
ernment and the person concerned and 
secondly that even if time had run out. 
the court had ample power to extend 
time for making up the deficiency in 
court-fee which clearly connotes that it 
is not obligatory on a court to pass judg- 
ment against a party who presents a 
document insufficiently stamped. Ac- 
cording to the Court-fees Act. on the 
other hand the discretion has to be ex~ 
ercised in favour of the party at fault. 
Now reference may made to a num- 
ber of authorities which lay down that 
it is obligatory on the court to grant 
time to the defaulter to make up the 
deficiency in court fee. Reference may 
be made to (1937) 169 Ind Cas 672 (Lah); 
56 Ind Cas 316 = (AIR 1920 Pat 656); 
(1907) ILR 34 Cal 20: ATR 1923 AIF 
349 (1); AIR 1957 ean ae AIR 1935 
Lah 448; AIR 1951 All 64 (FB); AR 
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AIR 1970 Tripura 26. 


9. In (1907) ILR 34 Cal 20 the 
plaint was filed on insufficient court 
fees. The court directed the plaintiff 
to put in the deficit court fees within 
a time fixed by it.. He failed to do so, 
but put in the court fee on a subsequent 
date and the plaint was admitted and 
duly registered. At the time of the hear- 
ing of the suit on the objection of the de- 
fendant the plaint was rejected. The 
Full Bench of the Court (Rampini. J, 
dissenting) held that:— 

“In the circumstances of the 


sent case, the plaint might well’ a 


regarded as presented and filed on the 
date it was registered with all the con- 
sequences that would follow in regard 
to limitation or otherwise from its bes 
ing filed on the date.” 


10. In (1920) 56 Ind Cas 316 =m 
(AIR 1920 Pat 656) a Division Bench of 
the Patna High Court laid down that:— 

“Whereupon: the proper valuation of 
e suit an. Appellate Court finds that 
there is a deficit in the amount of court 
fees paid by the plaintiff on his plaint 
and .memorandum of appeal, the cor- 
rect procedure for the court to adopt 
fs to call upon the plaintiff to make 
good the deficiency and on his failing 
to do so to enforce its order by the 
dismissal of his suit. . In such a case 
the rejection of the plaint is inap- 
propriate, because- Section 10 of the 
Court-fees Act enjoins a dismissal with- 
out option” 


11. In (1937) 169 Ind Cas 672 
(Lah) the Lahore High Court has held 


that when an award was filed without ` 


proper court fees stamp, the court pro- 
ceeded at once to dispose of the 
matter, without taking any notice of the 
objections and without giving the objec- 
tor any opportunity whatever to make 
good the court fee stamp. The court 
held that :-— 

“the Court at least should 
given him 


have 
a locus poenitentiae by en- 


abling him to pay the court fee. The- 


action of the court was undoubtedly 
precipitate. The court had acted with 
material irregularity in the exercise of 
its jurisdiction in ignoring the provisions 
of Section 28 of the Court-fees Act and 
Section 149 of the Civil P. C.” 


In AIR 1923 All 349 (1) a Division Bench 
of that court held that, 


“When the appellate court had not 
exercised its discretion as regards grant- 
ing time to make up the deficiency in 
court fees and rejected the memorandum 
of appeal, the High Court set aside 
the order of rejection in appeal.” 

In ATR 1951 All 64 (FB) it has been 
held that:— ; 


ALR 
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“By reason of Section 107 any ap- 
pellate court, including the High Court 
has the same powers as in respect of 
plaints. If it finds that the plaint is 
insufficiently stamped, then it will fol- 
low the same procedure as a trial court 
would have done and grant time | , for 
making good the deficiency 
In AIR 1957 Pat 111 it was held that 
the provisions of Order 7, Rule 11, Code 
of Civil Procedure are applicable to 
appeals also and that being so where 
the memorandum of appeal is insuffi- 
ciently stamped, the court must afford 
the appellant an opportunity of making 
good the deficlency of the court fee 
D on the memorandum of ap- 

It was therefore held that :— 
waskeesse a memorandum of appeal 
ciently stamped cannot be rex 
p y om that ground um 
ss an opportunity is given to the ap- 


-“pellant to explain or to make good the 


deficiency within the stated time.” 

In AIR 1935 Lah 448 the appeals 
were filed without proper court fee. 
They were accepted without objections 
by the office and the question of the 
fee payable was not free from all doubt 
and there was no deliberate attempt to 
avoid payment of the proper fee. The 
court held that time could be allowed 
to pay the proper fees. 

12. In AIR 1956 J. & K. 38 it 
was held that :— 

‘Where the written statement filed 
by the defendant is treated as 
cross-suit instituted by 


under Section 149, Civil P. C. allow him 
to pay court fee even after the decree 
in the suit.” 

Jn AIR 1968 Delhi 165 a Division Bench 
of that court held that in case of a 
document not properly stamped, the 
court had a discretion to allow the liti- 
gant to pay the court fee prescribed for 
the document by the law which he 
should have paid earlier and the sub- 
sequent payment is to have the same 
force and effect as if such fee had been 
paid in the first instance, In that case 
the court extended time for payment of 
the deficit court fee. 


13. In AIR 1970 Tripura 26 the 
mistaken advice of a counsel resulted in 
the memorandum of appeal being in- 
sufficiently stamped. It was held that 
the mistake was a bona fide one and 
the appellant could be allowed time to 
pay the deficit court fee. 


14, Now let us examine the 
cases which have been relied upon by 
the learned District Judge and accord- 
ing to him take a contrary view. These 
authorities are AIR 1970 Punj 273; AIR 
1947 Lah 210; AIR 1968 J. & K. 573 
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AIR 1924 Lah 401; AIR 1960 SC 128; 
AIR 1958 SC 767; AIR 1968 Bom 309; 
AIR 1969 Punj 308 and AIR 1929 Nag 


94, 

_ 15. Let us begin with the last 
authority. In AIR 1929 Nag 294 an 
appeal was filed on insufficient court fee 
with the knowledge that it is insuffici- 
ently stamped with a view to save limi- 
tation. It was therefore held that the 
discretion under Section 149, Civil P. C. 
should not be exercised in favour of 
such a litigant. The purpose in this 
case has been clearly fraudulent be- 
cause the appellant knew that he was 
presenting the appeal on insufficient 
court fee simply to save limitation. The 
proper course in such a case for the ap- 
pellant would have been to request the 
court to allow him time to make up the 
deficiency in the court fee 

16. In AIR 1969 Puni 308 a cer- 
tified copy. of the judgment of the trial 
court and lower appellate court were 
insufficiently stamped. The deficiency 
of court fee was made beyond limita- 
tion. As there was no application under 
Section 149. Civil P, C.. it was held that 
the second appeal could be dismissed as 
barred by time. This case also is clear- 
ly distinguishable in so far as there was 
no application made for extension of 
time to make up the deficiency in court 
fee. In the case before me. an applica- 
tion has been made by the appellant 
under Section 149, Civil P. C. and S. 28, 


the- Court-fees Act to condone the delay. 


17. All that AIR 1968 Bom 309 
fays down is that in respect of payment 
of court fees Section 149, Civil P. C. 
read with Section 107 gives discretion 
to the court to make up the deficiency 
in the court fee on the memorandum 
of appeal. This discretion has to be exer- 
cised judicially and not automatically 
merely for the asking. Negligence of 
the party, his counsel, or his clerk can 
be no good reason for exercise of court’s 
discretion in favour of the erring party. 
It may be however mentioned that both 
AIR 1969 Punj 308 and AIR 1968 Bom 
308 are Single Bench authorities. 

18. The Supreme Court autho- 
rity reported as AIR 1958 SC 767 broy- 
ght out the distinction between the 
meaning of the words “good faith” as 
used in the General Clauses Act and 
in the Limitation Act. These two de- 
finitions are different under these two 
Acts. Their Lordships have held that :— 

“The real question material for the 
purpose of Section 14 was not whether 
the plaintiff was dishonest or that his 
acts or omission in this connection were 
mala fide. On the other hand the ques- 
tion was whether given due care and 
attention the plaintiff could have dis- 
covered the omission without having to 
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wait for about ten years or more. In 


. view of the fact that in both the suits 


the plaintiff himself drew up the plaint 
and presented them in Court and inas- 
much as he had given the value . of 
property in the other suit it was for 
him to adduce the reasons as to why 
he failed to give the value of the pro- 
perty in the suit in question or waited 
for such a long time. In the absence of 
such a reason it could not be said that 
he had acted with care and caution. 
But this authority has no application 
to the facts of this case. _ 

19. In AIR 1960 SC 128 thein 
Lordships have held that — 

“Every document which falls with- 
fn the purview of Sec, 4 must bear the 
court fee prescribed by the relevant 
provision ...... 

_and further held that :— 

MN odcecskex in the construction of the 
said provisions any hypothetical con< 
sideration about the policy of the pro- 
visions of the Code of Criminal Proce~ 
dure in supplying relevant documents 
to the accused free of charge would 
hardly be of any assistance.” 

Therefore even this authority does nof 

d in the way of the appellant. 


In AIR 1924 Lah 401 it was held 
that carelessness on the part of the 
pleader’s clerk was not sufficient cause 
for extension of time 

20. Similarly my learned brother 
Jaswant Singh, J., has in AIR 1968 
J. & K. 57 held that when an appeal 
was filed after the expiry of the period 
of limitation which was due to the 
wrong advice of the counsel for the ap- 
pellant, who had not even referred to 
the articles of the Act which were 
clear, it was not a sufficient cause to 
condone the delay. 

21. A resume of the above au- 
thorities would clearly show that there 
is hardly any case which can be said 
to be applicable to the facts of this case 
and on the basis of even these autho- 
rities there was no justification for dis- 
missing the appeal of the appellant. I 
have commented upon all the cases cited 
by the learned Judge or cited at the 
bar which were supposed to support the 
view of the District Judge; but I do 
not find any authority is directly to the 
point. On the other hand there is a 
large number of authorities on the point 
that whenever a document requiring to 
be stamped is presented in a court with- 
out the proper court fee stamp. it is 
the duty of the court and its officials to 
point out the deficiency to the party 
presenting the document and allow him 
some time to make up the deficiency. 
ret has been again some difference 

ear whether Order 7, Rule 11, 
Givi P . C. would apply to appeals but 
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that controversy in view of the clear 
words of Section 149, Civil P. C. Sec- 
tions 6 and 28. of the Court Foes ‘Act is 


hardly of any consequence and I do not 
think that I am called upon to take a 


view one way or the other in that be- 
half. 


22. In this case it was argued by 
the learned counsel for the appellant 
that they had however overstamped 
the Memorandum of appeal therefore 
the excess of stamp paid by the appel- 
lant should be appropriated towards the 
deficit stamp on the copy of the decree 
sheet. Factually this argument js not 
of any help to the appellant because 
the memorandum of appeal was pre- 
sented on 27-4-1970 and the copy of the 
decree sheet was presented not with the 
memorandum of appeal but on a subse- 
quent date which cannot be clearly lo- 
cated out from the record, but it is true 
that the copy of the decree sheet was 
presented some time after the memo- 
randum of appeal was filed. This argu- 
ment apart, I think that it is not only 
the appellant’s counsel or his clerk who 

erred in presenting the decree sheet 
copy in the court but there has been 
equal negligence on the part of the of- 
fice of the District Judge also in not 
pointing out the defect in the def- 
ciency of the court fee to the appellant 
or his counsel. As soon as the defect 
was noticed, the learned counsel for the 
appellant made no hesitation in apply- 
ing to the court for extension of time 
under Section 149, Civil P. C. but the 
learned Judge without disposing of that 
application proceeded, as already indi- 
cated, to hear the arguments in the 
case and dismissed it. In my opinion 
his. order dismissing the appeal cannot 
as such be upheld and has to be set 
aside. 

The result is that this appeal suc- 
ceeds and the order of the District 
Judge, Anantnag dated 22-9-1970 is set 
aside and the case sent back to him 
for rehearing it according to law. The 
appellants have made up the deficiency 
of fifty paise in court fee and affixed it 
with the decree sheet. In the circum- 
stances of the case I do not think that 
there will be any use now in asking him 
to adjudicate upon whether time should 
be extended under Section 149 of the 
Code of Civil Procedure read with Sec- 
tion 28 of the Court Fees Act. The de- 
lay is condoned. He will as such dis- 
pose of the appeal on merits after hear- 
ing arguments. Costs to abide the re- 
sult. The parties will appear before the 
District Judge, Anantnag on 22-4-1971. 


Order accordingly. 
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AIR 1972 JAMMU & KASHMIR 63 
(V 59 C 18) 
J. N. BHAT, J. 


M/s. Mohinder Singh and Co.. Peti- 
tioner v. The Union of India and others, 
Respondents. 

Arbitration Petn. No. 
D/- 12-3-1971. 


(A) Arbitration Act (1940), Section 
8 — Enlargement of time for making 
an award — It is only the Court that 
can extend the time for making an 
award and the power being discretionary 
must be exercised judicially. 


(Para 34) 

(B) Arbitration Act (1940), Section 

8 — Qualifications of arbitrator — When 
a dispute between the parties relates to 
technical matters which can be solved 
and understood only by qualified en- 
gineers a person qualified in law can- 
not be appointed as the arbitrator. 
(Case law discussed). (Para 36) 
(C) Arbitration Act (1940), Sec. 11 

—- Misconduct — The “misconduct” for 
the purposes of the Act is the legal mis- 
conduct and not moral turpitude, dis- 
honesty or any unethical or immoral 
act. (Para 37) 


An arbitrator has a very important 
judicial function to discharge, when he 
makes a remark that “this case has be- 


27 of 1970, 


come very notorious in the department” 


his act amounts to misconduct, 


(Para 38) 
. (D) Arbitration Act (1940), Sec. 12 
(2) — Appointment of new arbitrator — 
en an arbitrator is removed by the 
Court, the new arbitrator can be 
pointed only by the court and even if 
there is any clause in the agreement 
giving such power to any person, _the 
agreement being contrary to provisions 
of Section 12, cannot be enforced. 
(Para 44) 
Canes Referred: Chronological Paras 
a AIR 1971 J & K 91 (V 58) = 


Petn. No. 30 of 1969, M/s. 
Roshana Sethi v., State of 
Jammu and Kashmir 30 

(1970) AIR 1970 A 31 (V 57, 
Fertilizer Corporation of India 
Ltd. v. M/s. Domestic Engineer- 
ing Installation 29 


(1970) L. P. A. No. 4 of 1969, D/- 
9-9-1970 = 1971 Kash LJ 119, 
M/s. Handa & Co, v. State of 
Jammu & Kashmir 

(1969) AIR 1969 Orissa 280 (V 56) = 
35 Cut LT 630, State of Orissa 
v. Govinda Choudhury 

(1967) AIR 1967 SC 249 (V 54) = 
(1966) Supp SCR 215, Uttar 
Pradesh Co-operative Federation 
Ltd, v. Sunder Bros., Delhi 27 
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ap- — 
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(1966) AIR 1966 SC 1036 (V 53) = 

eo) 2 SCR 953, Amarchand 

alitkumar v., Shree Ambica 
am Mills Ltd. 26 

cors) AIR 1963 Punj 427 (V 50) = 

ILR (1963) 2 Puni 320, Sowaran 

Singh v. Municipal Committee, 


Pathankot 13. 16 
(1962) AIR 1962 All 97 (V 49) 
Maheshwari Khetan Sugar Mills 
Private Ltd. v. Narendra Jit 
Singh 17 


(1961) AIR 1961 Pat 228 (V 48), 
Union of India v. D. P. Singh 


(1957) AIR 1957 Pat 633 (V 44) = 
1957 BLJR 608, Lakhmir Singh 
v. Union of India 13. 15 
(1955) AIR 1955 Punj 172 (V 42).= 
57 Pun LR 192, Union of India 
v. New India Constructors, Delhi 


8.10, 
36° 


8, 9. 36 
954) ATR 1954 Cal 1 (V 41) = 
57 Cal WN 807, Hanutmull 
Boid v. Fatehchand Murlidhar 25 


Coa AIR 1952 Cal 294 (V 39) = 
Cal LJ 71, Bhuwalka’ Bros. 
Tid: v, M. Fateh Chand 28 
(1937) AIR 1937 Oudh 436 (V 24) = © 
1937 OWN 792, Girdhari. Lal v. 
bardhan 


Gob: Das 
(1933) AIR 1933 Sind 68 (V 20) = 

143 Ind Cas 635, Ghulam Maho- 

med v. Gop aldas Lal Singh 23 
(1925) ATR 1925 Sind 150 (V 12) = 

78 Ind Cas 521, Motharam Dow- 

` latram v. Mayadas Dowlatram 16 
(1924) ATR 1924 Sind 75 (V 11) = 

17 Sind ba 133 (FB), ` Gumnais 

and Co. Amanmal Tulsidas 23 
(1914) AIR 1014 Sind 20 (1) Een e 

8 Sind LR 269, Pamanmal Hi 

das v. Mt. Hotanbai Paranal 13, 14 


G. T. Gajria and D, D. Thakur, for 
Petitioner; Amarchand Addl Advocate 
General, for Respondents. 


ORDER :— The petitioner had taken 
a contract for the construction of Samba- 
Battal Link Road in the year 1967 for 
Rs. 78,83,287.00 and an agreement No. 
Y/EE-Jammu of 1967-68 was executed by 
the petitioner and the respondent No. 2, 
Executive Engineer, Madhopur Central 
Construction Division. C. P. W. D. 
Madhopur. Certain disputes arose be- 
tween the parties to this contract and 
one Shri T. B. Bhonsale, Supdtg. Engi- 
neer C. P. W. D. was appointed sole 
arbitrator for that dispute in terms of 
Clause 25 of the agreement. That gen- 
tleman gave his award and in pursu- 
ance of that award a decree for Rupees 
11,52,792.13 was passed by my learned 
brother Jaswant Singh, J. on 27-5-1970 
in favour of the petitioner against the 
Union of India. Further ner A arose 
between the parties, and the Chief En- 
gineer vide his letter No: 54/55/68°A & G 
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u (App-92/70) dated 13-8-1970 appoint- 
Shri V. V. Vaze as the Arbitrator 
= decide the further disputes between 
the Union of India and the petitioner. 
The petitioner also on 23-7-1970 moved 
an application under Section 20 of the 
Arbitration Act for reference of certain 
claims of his to an Arbitrator. Notice 
of that application was given to the 
other side and by my order dated 4th 
September 1970. I referred the dispute, 
subject-matter of a petitioner's‘ claim 
to the same Arbitrator Mr. Vaze. The 
case of Union of India, which had been 
referred to Mr. Vaze by the Chief En- 
gineer for arbitration was numbered by 
him as ARB/VVV/34 and the case of the 
petitioner referred to him by mè was 
linked by the Arbitrator with the pre- 
vious case namely ARB/VVV/34. Some 
proceedings were held by the learned 
Arbitrator and he numbered the latter 
case as ARB/VVV/38. Later on two ap- 
plications were made before me, one on 
behalf of the Union of India on 4-1-1971 
for the extension of four months’ time 
to the Arbitrator for making the award 
and another on behalf of the petitioner 
under Sections 5 and 12 (2) of the Arbi- 
tration. Act on 28-12-1970. Objections 
were filed by the Union of India to the 
application of the petitioner and the 
petitioner stated that his application 
under Sections 5 and 12 of the Arbitra- 
tion Act, above referred to, may be 
treated as reply to the application for 
extension of time made on behalf of 
the respondents. It is just and proper 
that both these applications should be 
disposed of by the same order. The 
agreement out of which both these dis- 
putes arise is the same. The parties 
claim certain reliefs in terms of the 
game agreement. Both the disputes 
have been referred to the same Arbi~ 
trator, therefore, if no 
given to the Arbitrator that will ipso 
facto result in the removal of the Ar- 
bitrator. If Beaver extension is grant- 
ed to the Arbitrator to make his award, 
then the application of the petitioner 
under Sections 5 and 12 of the Arbitra- 
tion Act has to be considered on its 
. merits. 


2. The extension application simp- 
Iy states that the Arbitrator has not 
been able to complete . the Arbitration 
proceedings and give his award. The 
application for the revocation of the au- 
thority of the Arbitrator and for his 
removal. and for the appointment of a 
new Arbitrator is a long one and 
summary of its contents, so far as they 
are relevant to the present dispute, may 
be given as under :— 


The petition starts with mentioning 
that the petitioner got the Samba-Batal 
Link Road, contract for a sum of Rupees 


extension is . 
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78,83,287.00,. Then it partly quotes the 


Arbitration clause No. 25 of the agree- . 


ment which will be discussed in extenso 
in this judgment. Then it mentions the 
dispute. between the petitioner and the 
Executive Engineer resulting in the ap- 
pointment of Shri T., B. Bhonsale as the 
Arbitrator and his award for Rupees 
11,52,792.13 which was made the rule of 
the Court on 27-5-1970 after great liti- 
gation between ‘the parties. The peti- 
tioner further states that after the 
award of Mr. Bhonsale, the officers of 
the C. P. W. D. were not happy and 
they managed a letter No. 21011(4)/69-W 
dated 27-12-1969 from the Ministry of 
Health and Family Planning Works 
Housing and Urban Development (Works 
Div.) to all the Arbitrators and the 
Chief Engineer to record their reasons 
fn case the amount of the award was 
in excess of Rs. 50,000,00. Shri V. V. 
Vaze was a Deputy Secretary in the 
Ministry of the respondent No. 1 who 
Nha appointed as full time arbitrator in 
the Ministry of Works, Housing and 
Urban Development. According to the 
petitioner this directive was to fetter 
the powers and the independent judg- 
ment of the Arbitrator. As the peti- 
tioner put some claims, the C. P. W. D. 
to fo the petitioner got Mr. Vaze 
appointed as a sole arbitrator by the 
Chief Engineer vide his office letter No. 
24/55/68-A & C I (App-92/70) dated ‘nm 
1970. The case was registered by Mr. 
Vaze as ARB/VVV/34 and the peti- 
tioner’s case when referred to the Arbi- 
trator was registered by him 
VVV/38. During the hearing of the 
arbitration proceedings at Srinagar the 
Arbitrator observed “this case has be- 


_come very notorious in the Department” 


which created apprehension in the mind 
of the petitioner that the propaganda 
carried on by the respondents had been 
conveyed to the Arbitrator. The peti- 
tioner conveyed his apprehension to the 
Arbitrator by means of his letter dated 
20-11-1970 who returned it with the re- 
mark that the letter was irrelevant. 
The Arbitrator has agreed to give rea- 
sons for his award also which fact has 
been recorded by the Arbitrator in his 
proceedings dated 21-12-1970. Former- 
ly there were four Engineers who work- 
ed as Arbitrators in such. disputes and 
the intention was to have a trained 
person as an Arbitrator. Mr. Vaze had 
no technical knowledge of the subject 
and he . “showed complete lack of ele- 
mentary knowledge and understanding 
of the contract in question and the vari- 
ous items of work thereunder and con- 
sequently was not m a position to ap- 
preciate the various technical points in- 
volved in consideration of the- disputed 
matters.” The petitioner has apprehen- 
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sions that he will not get justice at the 
hands of the Arbitrator. It is, there- 
fore, prayed that the court may grant 
leave to the petitioner to revoke the 
authority of the Arbitrator, remove bim 
for misconduct commi by him and 
appoint any other person having techni- 

and engineering qualifications and 
experience etc, as an Arbitrator. . Thẹ 
grounds for such a request are contain- 


ed in paragraph No. 13 but the contents . 


of these grounds are covered by the 
above summary. 

3. Elaborate arguments were 
heard by me in this case and I have 
given my consideration to the facts of 
the case and considered all the circum- 
stances. 

The points that call for decision 
may be put as folows— 

(1) Whether I should grant exten- 
sion of time to Mr. Vaze to continue 
the proceedings and give an award. 

(2) Whether I should grant leave to 
the petitioner to revoke the Arbitrator’s 
authority. 

(3) Whether I should 
Arbitrator Mr, Vaze. 

(4) Whether a new Arbitrator should 
be appointed. 

(5) If so, who should be the new 
Arbitrator and who is competent to ap- 
point him. ` 
J shall now take up the points argued 
and refer to relevant portions of the 
record and the law on the subject. 

4. Clause 25 of the agreement 
has been partly quoted by the petitioner 
' jin paragraph 2 of the petition: but 
there are some other portions of this 
clause which have been omitted by the 
petitioner. I will quote the clause in 
extenso and it reads as under:— 


“Except where otherwise provided 
In the contract all questions and dispute 
relating to the meaning of the specifica- 
tions, designs, drawings and instructions 
hereinbefore mentioned and as to the 


remove the 


quality of workmanship or materials 
used on the works or as to any other 
question, claim, right matter or thing 


whatsoever, in any way arising out of 
or relating to the contract, designs, 
drawings, specifications, estimates, in- 
struction, orders or these conditions or 
otherwise concerning the works, or the 
execution or failure to execute the same 
whether arising during the progress of 
the work or after the completion or 
abandonment thereof shall be referred 
to the sole arbitration of the person ap- 
pointed by the Additional Chief Engi- 
neer, Central Public Works Department, 
in-charge of the work at the time of 
dispute or if there be no Additional 
Chief Engineer, the administrative head 
of the said Central Public Works De- 
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partment at the time of such appoint- 
ment. It will be no objection to any 
nae supe man that the arbitrator so 

pointed a Government servant, 
that he had | to deal with the matters to 
which the contract relates and that in 


- the course of his'duties- as Government 


servant he had expressed view on all 
or any of the matters, in dispute of 
difference. The arbitrator to whom 
the matter is originally referred be- 
ing transferred or vacating his office or 
being unable to act for any reason, such 
Additional Chief Engineer or adminis- 
trative head as aforesaid at the time 
of such transfer, vacation of office or 
inability to act. appoint another 
person to act as arbitrator in accord- 
ance with the terms of the contract. 
Such person shall be entitled to proce- 
ed with the reference from the stage at 
which it was left by his predecessor. It 
is also a term of this contract that no 
person other than a person appointed. 
by such Additional Chief Engineer or 
administrative head of the C, P. W. D. 
as aforesaid should act as arbitrator 
and, if for any reason, that is not pos- 
sible, the matter is not to be referred 
to arbitration at all 

Subject as aforesaid the provisions 
of the Arbitration Act, 1940 or any 
statutory modification or re-enactment 
thereof and the rules made thereunder 
and for the time being in force shall 
apply to the arbitration proceedings 
under this clause (Fly leaft No. 6/33) 


The Arbitrator (s) may, from time 
fo time with the consent of the parties 
enlarge the time, for making and pub- 
lishing the award”. 

5. I might say that the con- 
test in this dispute is between the 
C. P. W. D. represented by its Execu- 
tive Engineer who signed the contract 
on behalf of the President of India and 
the petitioner. 


case Mr. Humar, Executive Engineer 
concerned, put in his -written argu- 
ments dated 25-11-1970. In those writ- 


ten arguments at page 6 it is stated :— 

sasexvees An arbitrator conversant 
with Civil Engineering practice and 
mode of measurement would be able 
to determine whether the work being 
carried out is or is not covering the 
measurements and whether there is 
any necessity for granting any stay till 
the measurements were taken in pre- 
sence of two parties. The best course 
would therefore. be to direct the Chief 
Engineer to appoint a suitable arbitra- 
tor who would be familiar with the 
engineering practice and the modes of 
measurements (Shri V. V. Vaze not be- 
ing a technical man may not be 
able to deal with this issue properly. 
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- When directed, the Chiéf Engineer will 
naturally appoint suitable person with 
professional knowledge in the subject) 


tesasoseo 


The last portion a the Arbitration 
oe No. 25 may be again quoted. It 
rea 


_ “The Arbitrator (s) may, from time 
to time with the consent of the parties 
enlarge the time, for making and pub- 
lishing the award.” 


which means that the Arbitrator can 
extend time provided both parties are 
agreeable to this course. In this case 
„it is clear that both the parties are not 
agreeable. Therefore, the intention of 
parties seems to have been that time 
should be extended only if both agree. 
Here the petitioner is not at all agree- 
able to the extension of time; on the 
other hand he prays for permission to 
revoke the authority of the Arbitrator 
and for his removal. Secondly the 
written argument made by Mr. Humar 
clearly connotes and supports the case 
of the petitioner that to understand the 
dispute between the parties and to give 
an effective award, the Arbitrator should 
be a person who is conversant with 
engineering and at the same time Mr. 
Humar makes no secret of the fact that 


Mr. Vaze is not a technical man and he. 


may not be able to deal with the issues 
involved in the case properly. It is of 
importance to mention what are the 
disputes between the parties. They are 
given in separate charts’ and are as 
under :— i 

“Claims put by the petitioner: 


fl. For earth work in exca- 
vation. claim for hard 
rock by blasting instead 
of ordinary soil, soft rock 
etc :— Rs. 18,86,427.54 


Earth filling in banking 
of formation and back 
fills of all retaining walls, 
abutments and wing walls 
Increase in labour wages’ 


Hire Charges of machi- 
nery lent by the depart- 
ment to the claimant peti- 
tioner 


5. For refund of excess 
charges for the bull do- 
zers and  air-compressors 
supplied to the claimant~ 
petitioner by the depart- 
ment after. borrowing the 
same from the Army 
Head-quarters 


6. For earth-work in founda- 
tions 

Providing and laying 
-cement concrete 1:3:6 in 
all round hume-pipes and 
in walls 


te 


8,62,975.80 
3,76,186.00 


m oo 


83,100.00 


55,503.54 
19,521.14 


a 


57,250.90 


‘Engineer 


A.I. R. 

8. Centering and shuttering 
in wal 

9. Laying 30” diameter hume~ 
pipes with co 


` 8,600.00 
11,657.81 


Total Rs. 33,63,121. 28 
10. “interest at 12% 
H Government’s claim :— 
I. Claim’ of damage alleg- 
ed to have been caused by 
the petitioner to the 
machinery hired by him 
from the Government Rs. 68,230.03 


2. For the alleged misuse 
and negelct of air-com- i 
pressor 6,676.00 
3. Damages including labour 
charges of compressors 5,500.00 
4. Alleged shortagè of com- 9 
pressors 1,719.19 
5 Transportation charges 4,494.22 
6. Cost of cement 15,866.93 
7. Cost of removal of slips. 2,752.40 
f 7,990.39 
9,718. 
Total Rs. 1.16.947.48 - 
7. From cursory glance af 


these different tems of dispute it is 
clear that all the items are technical 
matters pertaining to engineering and 
none of them is a matter which re- 
quires any legal knowledge. About Mr, 
Vaze in reply to para. 10 of the petition, 
it is stated that Mr. Vaze holds a de 
gree of LLM from Stanford -(USA} 
University and has been a Judicial Offix 

State of Maharashtra for 
It is further stated that he — 
has studied for two years in an Engineer- ` 
ing College and has passed the second 
year examination of Engineering. 


8. During arguments it was vehe- 
mently stated by the counsel for the 
petitioner that in such cases an Engineer 
should be appointed as an Arbitrator 
and not a Law knowing man because 
there is hardly any law to be applied 
in this case. He referred me to some 
authorities on this point also namely 
ott 1955 Punj 172 and AIR 1961 Pat 
228 


9. In AIR 1955 Punj 172 a 
Government Construction contract con- 
tained an arbitration clause concerning 
disputes arising out of it. Under that 
Clause, the ute was to be re 
ferred’ to the sole arbitration of. the 
Chief Engineer C. P. W. D. and if 
Chief Engineer was unable to act, to 
the sole arbitration of some other person 
appointed by the Chief Engineer willing 
to act as such arbitrator. The’ Chief 
after some time appoint- 
ed the Superintending Engineer as an 
Arbitrator but the Court had appointed 
an Advocate as Arbitrator.. The Divi- 
sional Bench of that court cancelled 


‘1972 
tbe appointment of the Advocate and 


upheld the appointment made by the 
ab Engineer, and Soni, J., observ- 


“A qualified Engineer is surely bet- 
fer than a mere Advocate in settling 
disputes involving technical matters... 


Khosla J. further added :— 

“Even if the view is taken that in 
this case there was refusal by the arbi- 
trator and the court below had dis- 
cretion to appoint a substitute, the dis- 
cretion can be reviewed in appeal, and 
fn the present case it is more in the 
fitness of things that an officer of the 
Public Works Dept. who knows con- 
tracts of this type and understands the 
points in dispute should act as „the 
arbitrator and not an outsider......... 


10. Similarly in ATR 1961 Pat 228 
ft has been held by Raj Kishore Pra- 
sad, J. that though in appointment of 
an arbitrator under Section 8 (2), 
Court’s discretion is unfettered and it 
need not consult the defaulting party, 
yet the discretion has to be exercised 
by the court properly and not arbitrari- 
ly. The Court makes an improper use 
of the discretion in appointing a plea- 
der as Arbitrator where the appoint- 
ment of a qualified engineer would be 
better for settling the dispute which 
involves technical matters. In that case 
the appointment of Sri Ram Bahadur 
Sinha, Pleader, as arbitrator was set 
aside and a qualified engineer was 
oe to be appointed as the arbitra- 

T. 


11. In this case it is not denied 
that prior to the appointment of Mr. 
Vaze as an Arbitrator in such cases 
qualified Superintending Engineers were 
appointed as arbitrators and there were 
four such persons Shri T. B. Bhonsale 
being one of them. The petitioner has 
imputed motives to the respondent in 
appointing Mr. Vaze but I- do not ac- 
cept all that is said or argued in this 
behalf by the petitioner. Mr. Amar 
Chand. the learned Addl Advocate 
General, has on the other hand, argued 
that the appointment of a law know- 
ing person as an arbitrator would be 
better because such a person would 
observe the principles of natural justice 
more properly than an Engineer, who 
would not be conversant with law. But 
I am not impressed with this argu- 
ment. The real dispute between the 
parties is with respect to matters which 
clearly and solely are technical to be 
understood and appreciated by techni- 
cal and qualified people in this behalf. 


12. Now I shall take into con- 
sideration Section 28 of the Arbitration 
Act which gives unfettered powers to 
the court to grant extension. It is well 
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settled law that extension of time is 
discretionary with the court, neither the 
arbitrator nor parties can claim it as a 
matter of right. But that discretion has 
to be exercised properly and after 
taking into consideration the cir- 
cumstances of the case. I may refer to 
P following authorities in this be- 


13. AIR 1914 Sind 20 (1); AIR 
1957 Pat 633; AIR 1963 Punj 427 and 
AIR 1962 All 97. 


14. In AIR 1914 Sind 20 (1) it 
has been said that:— 

“the discretion given by Section 12, 
Arbitration Act is very wide and 
should be exercised on a consideration 
of all the circumstances of the case. 
The court is bound to consider whether 
the case is a fit one for granting the in- 
dulgence asked for.” 

15. In AIR 1957 Pat. 633 an 
award was made on 27-6-1947 and it was 
not filed in ‘the court and therefore no 
notice of its filing was ever given. No 
application was made either by the 
arbitrator or the parties, for enlarg-~ 
ing the time till the point was urged 
by the defendants in argument and 
after the close of arguments, the peti- 
tion for extension of time was filed on 
9th April, 1952 by the defendants. The 
Court below enlarged the time under 
Section 28 of the Arbitration Act. It 
was held by the High Court that on 
the very face on it the order was un- 
just and improp 

16. In AIR 1925 Sind 150 it was 
held that:— 


“All the EERE of the case 
must be taken into consideration by the 
Court when deciding under Section 12 
of the Arbitration Act if the arbitra- 
tor should be granted the indulgence of 
having the time extended for making 
an award”. 


In AIR 1963 Punj 427 it was held that 
the court alone has the power to ex- 
tend time and the parties cannot by 
consent confer jurisdiction after the ex- 
piry of four months. There the award 
which was made after four months was 
set aside by the Court. 

17. In AIR 1962 All 97 it was 
held that the power of granting exten- 
sion rested with the court and was not 
controlled by the terms of the arbitra- 
tion clause. 

18. Alied with this question of 
extension is the question of alleged mis- 
conduct of the arbitrator Mr. Vaze in 
two ways: firstly that he seemed to be 
prejudiced against the petitioner and 
that prejudice is attributed to him for: 
his utterance calling the case a notori- 
ous one. It is argued that this fact is 
not denied by the other side that Mr. 
Vaze on 5-11-1970 during the course of 
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discussion observed that “this case has 
become very notorious in the depart- 
ment.” ‘Thereupon Mr. Gajaria the ad- 
vocate of the petitioner, addressed a 
letter to Mr. Vaze on 20-11-1970 which 
VII to the petition. In 
this letter of 20-11-1970 Mr. Gajaria 


conveyed to Mr. Vaze that the remark 
wags made by latter on 5-11-1970 
and at that time his ent “did not 


understand the implication of this 
servation but subsequently when he 
also came to know that some of the 
departmental officials who are connect- 
ed and concerned with this work and 
the arbitration case including the first 
case in which award had been made by 
Shri T. B. Bhonsale, have been carry- 
ing on adverse propaganda in regard 
to this case in order to prefudice you 
against my client, which appear to 
have reached you as well, as you are 
a full time Government employee do 
come, in contact with the said: officials 
and also other officials of the Central 
P. W. D. quite frequently. On this 
account a very serious apprehension has 
been created in the mind of my client 
that you have become very much pre~ 
judiced against him as an arbitrator. I 
am therefore, addressing this letter to 
you on behalf of my client above men- 
tioned in order to put the above facts 
on the record”. According to the ~ 
tioner this letter was returned to the 
petitioner with the remark that it was 
irrelevant and it did not contain any 
prayer and elore could not be kept 
on record. The reply to allegation 
is contained in para 9 of the rejoinder 
of the respondents and among other 
things it recites *— 


TTT On this respondent No. 3 
observed that. on going through the 
statement filed by the claimant he 
found that there was another arbitra- 
tion case which had. taken place be- 
tween the same parties and was con- 
nected with the same road. He fur- 
ther remarked that since that case had 
been dealt at length, its facts had by 
then become quite notorious and there 
should have been no difficulty for ` the 
Executive Engineer in himself prepar- 
ing counter-statement of facts.” particu- 
larly when he was defending the ear- 
lier case also. It was in this context 
that the arbitrator used the word 
_ “notorious” in ‘connection with the case. 
` By the word “notorious” he only meant 
welknown to the. parties and nothing 
else. The petitioner’s 
20-11-70 is also admitted......... 


19. When this application under 
“Sections 5 and 12 of the Arbitration Act 
was made by the petitioner. a notice 
of the same was gent to the Arbitra- 
tor Mr. Vaze. He was personally serv- 
ed but did not choose fto appear, he 


ALE 


neither made any statement nor put In 
any objections. He would have been 
the best person to explain in what cir 
cumstances he had used the expression 
“notorious”. When he received the com- 
munication of the counsel for the peti 
tioner dated 20-11-1970, he simply we 
clined to entertain -it and. termed ft 
4rrelevant with no prayer and Ted 
to place it on the record. In his ordek 
dated 2-12-1970 he says as under :— 
“Shri .G. T. Gajaria, Advocate for 
the claimant has sent a communication 
the contents of which are not relevant 
to the p before me nòr is 
this forum the proper one to which 
such communication can be addressed: 
The claimant has not made any prayer 
in the communication nor has asked for 
any relief but hag simply said that it 
is for record. The communication can- 
not be placed on record and is rejected 
as being not relevant to the matters in 
controversy between the parties. The 
communication may be returned to him.” 


20. In the first place the inter- 
pretation put on these remarks of the 
Arbitrator by the learned counsel ap- 
pearing for the Union of India is far 
from convincing. and it is very difficult 
to guess or to conclude on what instruc- 
tions this interpretation is put by Mr. 
Amar Chand on the remarks admitted- 
ly made by the Arbitrator. The Arbi- 
trator was not represented by Mr. Amar 
Chand nor has Amarchand said that 
it. was under instructions of the Arbi- 
trator that he was explaining the words 
used by the Arbitrator. The Arbitra- 
tor’s own disposal of this letter of the 
counsel for the petitioner would indi- 
cate something to the contrary. He 


‘states therein that. the communication 


is not relevant and has not been ad- 
dressed to the proper forum. He has 
therefore returned it. Some infererices 
are inevitable from these proceedings. 
An allegation was made in the com- 
munication of Mr. Gajaria that the offi- 
cers of the C. P. W. D. had been car- 
rying on propaganda against his client, 
they had approached the Arbitrator 

o. He also had been prejudiced 
against him. He was a full time Gov- 


-ernment employee and used to come. 
‘Into ‘contact with the officials who were 


responsible for this case and other offi- 
cials of the C. P. W. D., a very serious 
apprehension had been created in the 
mind of the petitioner. The Arbitrator 
has not factually contradicted any’ of 
these allegations either in the disposal 
of this letter or. before this court which 
conduct has to be interpreted as these. 
allegations not having ‘been refuted 
shall be deemed to have been admitted, 
or at least unrebutted. 


21. The second allegation of mis- 
conduct against the Arbitrator is that 
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the Deputy: Secretary to the Govern- 
ment of India Mr. R. Mehta issued an 
office order No. 21011 (4)/69-M dated 
27th December 1969 (Annexure V to the 
petion) which is in the folowing 
swords ‘aa k 


“The awards made by the S. Es. 
(Arbitration) on the disputes referred 
to them give no reasons for the con- 
clusions reached and the decisions 
given. This is not a satisfactory state 
of affairs, especially when large or im- 
portant issues are involved. Govern- 
ment have, therefore, decided that S. Es. 
(Arbitration) should be requested in 
the awards to be‘ made hereafter to 
record their reasons -for the decisions 
they give in all cases in which the 
in dispute are Rs, 50,000/- or 


According to the petitioner, this direc- 
tive was issued simply because the 
award of Mr. Bhonsale against the 
Union of India had irritated the Minis- 
try. Under this directive the Arbitra- 
tors were required to give reasons if 
the dispute was for a sum of Rs. 50 SOO 
or more. This was a clear interference 
with the discretion and the independent 
judgment of the arbitrators. The Arbi~ 
trator in his order dated 23-12-1970 has 
also remarked :— 


“As counsel are assisting me in 
this case and as the claims are fairly 
large, I have explained to’ both. the 
counsel that upon receiving enlarge+ 
ment of time, I would proceed to frame 
issues and after allowing opportunity to 
lead evidence and ad arguments 
make and publish a reasoned’ aw: 
Parties may obtain a suitable enlarge- 
ment of time from the competent court.” 

On the basis of the above two facts, 
the petitioners’ counsel argues that the 
Arbitrator has misconducted himself 
and should be removed. He has refer- 
red me in this behalf to Section 2 of 
na Arbitration Act which reads as 
under —. 


“(1) The Court ‘may, on- the appii- 
cation of any party to a reference, re- 
move an arbitrator or umpire who fails 
to use all reasonable despatch. in | en- 


tering on and proceeding with the re+. 


ference and making an award, 
(2) The court may remove an arbi- 
trator or umpire who has misconduct- 
ed himself or the proceedings.” 


22. This brings me to the term 
“misconduct”. An arbitrator can be re- 
moved if he has committed misconduct 
or has misconducted himself or the 
proceedings. What is understood by 
the term “misconduct” is “legal mis- 
conduct”, “Legal misconduct” means 
misconduct in the judicial sense, not 
from the moral point of view nor does 


lt involve imputations of personal turpl- 
tude and includes honest but erroneous 


‘ breach of duty causing miscarriage of 


justice. Misconduct does not mean mis- 
conduct of a fraudulent character. It 
comprehends and includes action on the 
part of the arbitrator which is, upon 
the face of it, opposed to rational and 
reasonable peacipies that govern the 
procedure of persons who are called 
upon. to decide upon matters in 
(in dispute) referred by 
. It Includes cases where 
the Arbitrator has failed to perform 
essential duties which are caused upon 
him as an arbitrator because he occu- 
pies a judicial position. It will be 
wrong to say that there must be some 
misconduct in a moral sense on the 
part of the Arbitrator to enable the 

Court to remove the arbitrator. It has 
been held in AIR 1937 Oudh 436 that :— 


“Where the arbitrators though not 
partial to one party, cannot yet com- 
mand the confidence of the other (oppo- 


. site) party, it is wholly inequitable to 


compel that other party to submit 
themselves to their arbitration.” 

23. A Full Bench of Sindh Judi- 
cial Commissioner’s Court in AIR 1924 
Sind 75 held that :— 


“The term misconduct has in the 
legal sense a wider significance than 
personal imiigbehavions. ‘Legal Mis- 


conduct’ means misconduct in the judi- 
cial sense of the word, not from a 
moral point of view and ‘means some 
honest though erroneous breach of duty 
causing a miscarriage of justice”. 

There the Arbitrators had admitted im- 
proper evidence and were misled by it.. 
It was held that:— 

“They had committed an error ‘of 
law patent on the face of the award 
and that this could amount to legal 
misconduct.” 

In AIR 1933 Sind 68 it was held that — 


“In case of arbitration where a 
person is appointed by two parties to 
exercise judicial duties there should be 
ubberrima fidae'on the part of all par- 
ties concerned in relation to his selec- 
tion and appointment and every dis- 
closure which might in the least affect 
the minds of those who are proposing 
to submit their dispute to the arbitra- 
ment of Ka particular individual, as 
regards his selection and fitness for the 
post ought to be made, so that each 
party may have every opportunity of 
considering whether the reference to 
-arbitration to that particular individual 
should or should not be made.” 

24. The Arbitrator was removed 
In that case because he was found to 
be a brother of son-in-law of one of the 
parties. This was held to be a goanag 
cause for his revocation. 
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25. In ATR 1954 Cal I the Arbi- 
frator awarded damages in excess `of 


the controlled. price at the black mar- * 


ket rates. The award was set aside 
and the Arbitrator was held guilty of 
iegal misconduct 

26. The Supreme. Court in a 
cent authority reported as AIR 1966 SC 
11036 has-also held that :— 


“The difference between an appli- 
cation under Section 5-of the Arbitra- 
tion Act and one under Section 34 is a 
difference as to the point of time when 
the application is made. If proceed- 
ings are commenced in Court, applica- 
tion is made under Section 34; if pro- 
ceedings have not been commenced in 
court the application is made ùnder 
Section 5. The object of both the sec- 
tions is the same, namely to prevent 
arbitration. But different considerations 
-would arise on an application to set 
aside an award on the ground that the 
arbitrator was biased. It is true that 
on an application under ‘Section 5 it is 
_not necessary to show that the arbitra- 
tor is in fact biased and it is -enough 


to show that there is.a reasonable: 


ground for apprehension that the arbi- 
trator will be biased. But the rea- 
sonable ground must be establish 
the satisfaction of the court to which 
an application for leave to revoke the 
eno of an appointed arbitrator is 
ma e” 
het Lordships have further remarked 

ti 

“Before the court exercises its dis- 
cretion to give leave to revoke an arbi- 
trator’s authority, it should be satisfied 
that a substantial of jus- 
tice will take place in the 
refusal. In considering the exercise by 
the Court of the power of revocation 


it must not ‘be forgotten that arbitra- - 


Ing the ee delays know, or 
know, that in 
arbitration they take the arbitrator for 
better or worse, and that his decision 
fs final both as to fact and law. In 
many cases the parties prefer arbitra- 
tlon for these reasons. In exercising 
‘its discretion cautiously and sparingly, 
the Court has no doubt these circumst- 
ences in view, and considers that the 
parties should not be relieved from a 
tribunal they -have chosen because they 
fear that: the: arbitrators decision may 
go against them. The grounds. on which 
leave to revoke may be given have 
been put under five heads: 
or refusal of ‘Jurisdiction by arbitrator, 
(2) Misconduct of ‘arbitrator; (3). Dis- 
qualification of arbitrator: (4) -Charges 


of fraud and (5) Exceptional cases.” . > 


27. In another Supreme Court 
authority reported as AIR 1967 SC 249 


_ show bias or b 


referring a dispute to.” 


(1) Excess` 


that tbe selected arbitrator is likely to 
y sufficient reason . to 
suspect that he will act unfairly or 
that he has been guilty of continued 
unreasonable conduct. Consequently,. an 
order -of stay of .suit under Section : 34 
will not be granted if it can be shown 
that there is good ground for appre- 
hending that the arbitrator will not ‘act 
fairly in the matter or that it is for some 
reason improper that he should arbi- 
trate in the “dispute between the par- 
ties. Although it is normal duty of 
the Court to hold the parties to the con- 
tract and to make them present their 
disputes to the forum of their choise, ` 
an ‘order to stay legal proceedings. in 
a Court of law will not be granted if 
it -is shown that there is good ground 
for apprehending that the. arbitrator 
will Ot act fairly in the matter or 
that it for some . reason improper 
that he icc arbitrate in the dispute. 


` 28. In another authority repọrt- 
ed as AIR 1952 Cal 294 it was held 
that though the ground that the arbi- 
trator may commit a mistake. in law is 
not by itself sufficient to induce the 
Court to revoke the authority of an 
arbitrator, yet the convenience and in- 
convenience of the parties - must | be 
balanced and . their Lordships further 
held that — 
“Before everything it Is. important 
that parties get, adjudication. of their 
tes in an imp tribunal and in 
the situation of which no - circumstance 
which tends to produce a bias. in 
its mind.” `- £ 
Commenting ünder Séction 5 . of the 
ay sila Act, their Lordships said 


“It is the most fundamental princi A 


ple of justice that a judge or k tribunal 
should not decide a dispute if there is 
a probability that he would- be biased 
fin the caseé............ 

In applications under Sec~ 


wawsccenvens 


tion 5 and -Section 34 all that is neces. l 


sary is to show that there is a probabi- 
lity of bias or a reasonable prospect of 
bias or there is a reasonable apprehen~ 


sion of bias. Whether in fact the arbi- 
terial 


trator was so biased is 

29. In another recent Division 
Bench of Allahabad High Court case re~ 
ported as AIR 1970 All 31 their Lord- 
ships have held that:— 


‘It would also amount to. denial of 
natural justice if in a case of this nature, 
the party is forced to submit to’ the 
arbitration of a person who has not only 
gone biased and became prejudiced 
against that party. but who has also ex- 
pressed his opinion on the merits of 
the case against that party” Eas) 


ocecos 
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It is further observed in the same autho- 
rity that:— 

“In a proceeding under Section 20 
therefore, if the plaintiff has succeeded 
fn establishing reasonable apprehensions 
that the officer of the defendant corpo- 
ration or his nominee named as arbi- 
trator in the agreement may not ac 
fairly and justly as arbitrator he is 
entitled to be released from the bar- 
gain.” . 


30. A number of further autho- 
rities were considered by me in a re- 
cent case viz. M/s. Roshanlal Sethi v. 
State of Jammu and Kashmir, (Arb. Petn. 
No. 30 of 1969) and the same view has 
been taken by a Division Bench of this 
Court in M/s. Handa & Co. v. State of 
Jammu and Kashmir, Letters Patent 
Appeal No. 4 of 1969 decided on 9-9- 
1970 (J. & K.) where it is held that>— 

seian Where the court is satisfied 
that the arbitrator is not expected to 
act fairly for any of.the reasons given 
above, the Court has ample discretion 
to relieve the party from its bargain 
and remove the arbitrator......... i : 


31. It has been held in some 
cases that Arbitrator’s authority can be 
revoked only within two limits viz*— 

(i) The court should not lightly re- 
lieve the parties from their bargain 
that follows from the sanctity the 
court attaches to contract: and 

(ii) that the court should he satis- 
fied that substantial miscarriage of jus- 
tice will take place in the event of its 
refusal to grant leave. 

32. In a recent authority vizs 
AIR 1969 Orissa 280 it was held that 
when the arbitrator has proceeded a 
great deal in the arbitration proceed~ 
ings, he may not be changed. 

33. I have already mentioned 
the points that call for determination. 
I shall mow proceed with each one of 


them in the light of the authorities 
above mentioned and the facts esta- 
blished in this case. I shall take up 


point No. 1 whether I should grant ex- 
tension of time to Mr. Vaze to com- 
plete the proceedings his 
award. 


34. As already pointed out ex- 
tension of time under S, 28 of the Arbi- 
tration Act is discretionary with the 
court. That discretion has to be exercis- 
ed judicially and not capriciously and 
has to be taken after taking into conside- 
ration all the facts of the case. In my 
opinion the question of alleged miscon~ 
duct or the removal of the arbitrator is 
linked with the grant or refusal of ex- 
tension of time because if time is not ex- 
tended the authority of the Arbitrator 
Mr. Vaze comes to an end. Therefore, in 
this case I shall consider first the ques- 


and make 
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tion of extension of time 
then the question of alleged miscon~ 
duct. In my opinion this is a case in 
which I should exercise my discretion 
in not extending the time and my rea- 
sons for this are as follows -— 


35. -In the agreement itself under 
CL 25 quoted above there is an additional 
clause added which lays down that 
time may be extended for publishing 
the award with the consent of the par- 
ties. The petitioner has not agreed to 
this from the very beginning. Even 
the counsel for the respondent has be- 
fore the Arbitrator stated that “the 
Government is equally uninterested in 
asking for extension”. Refer interim 
order of the Arbitrator dated 23-12-1970 
which means neither’ party at that 
stage was prepared to extend time. 
The petitioner sticks to this position al- 
though the respondents have changed 
their stand in the court. 


36. The petitioner clamours that 
this arbitration can effectively be con- 
ducted and completed by a person having 
technical knowledge. That was the 
Stand taken by the Executive Engineer 
(Mr. Humor) respondent, who is the 
real party, in his argument dated 25-11- 
1970 already reproduced. I have point- 
ed out that the entire dispute in this 
case between the parties relates to 
matters, which are technical in nature 
and which can be solved and under- 
stood by gentlemen _who are qualified 
engineers. It is admitted that Mr, Vaze 
is not an Engineer. His having read 
for two years in an Engineering Class 
cannot be considered as qualifying him 
for such a complicated task. Mr. Vaze 
is no doubt an LL.M but this case hard- 
y raises any proposition of law which 
can be decided by him more effective- 
ly than a person not conversant with 
law. I have quoted authorities viz: 
AIR 1955 Punj 172 and AIR 1961 Pat 
228 where under similar circumstances 
lawyer arbitrators were removed and 
engineer arbitrators appointed. 


. About 


simpliciter, 





which would not give any 
cause of grievance to either party. 


72 J; & K. (Pre. 37-43] Mohinder Singh & Co, v. Union of India (Bhat J.) 


rightly “held in various authorities dis- 
cussed by me even if the arbitrator is 
not partial to one party yet if he does 
not command the confidence of the 
other, he should not conduct the pro- 
ceedings. Similarly it is not necessary 
to show that an arbitrator is in fact 
biased but it is enough to show that 
there is reasonable ground for aha 
hension that the arbitrator will be b 


38. In this case Mr. Vaze has 
made the following reoi in the 
course of the pro y case has 
become very notorious in the depart- 
ment”. It is not denied that this state- 
ment was made by him. He was fur- 
ther approached by the counsel for the 
- petitioner by means of his communica- 
tion dated 20-11-1970 in which Mr. 
Gujaria made allegations of 
the Arbitrator being prejudiced and in- 
fluenced: by the officials of the C.P. W.D. 
and therefore an apprehension had 
been caused in the mind of the peti- 
tHioner about his impartiality. This 
legation has not been controverted at 
any stage. The Arbitrator returned and 
rejected this communication dubbing it 
as irrelevant but did not contradict the 
‘ insinuations contained therein. In these 
proceedings also m Arbitrator did not 
choose to explain his position or ofter 
any comments in this behalf. The in- 
terpretation put on the words by the 
learned counsel for the respondents has 

dy been commented upon; in my 
Opinion to use very moderate language 
fs not at all either imaginable or per- 
missible. Therefore the allegations made 
in the letter of Mr. Gajaria to this 
Arbitrator, remain unrebutted. This 
conduct on the part of the Arbitrator is 
sufficient in the eyes of law to raise 
reasonable apprehension in the mind of 
the petitioner that he will not get a 
fair deal at the hands of the Atbitrator. 


39. Much argument has been ad- 
vanced on the office order issued by 


R. Mehta Deputy Secretary to the Gov- ` 


ernment of India (Annexure V) already 
quoted above. It has been argued by 
the ‘learned counsel for the petitioner 
that Mr. Vaze being a whole time em- 
ployee of the Deptt. has submitted him- 
self to these directions, which accord- 
Ing to the learned counsel was issued 
only because of the dispute of the 
petitioner with the C. P. W. D. and 
which clearly was an interference with 
the independent judgment of an Arbi- 
trator. It has been already pointed out 
-that Mr. Vaze has agreed to give a 


reasoned award as contained in his 
order dated 23-12-1970. Mr. Amar 
Chand on the other hand argued 


that the concerned letter was issued in 
the interest of fairness that the arbi- 
trator should give reasons so that 


. prehension on the 
parties at least.- The claims made are 


al-, 


ALR 


either party could understand the basis 
of an award and a reasoned award was 
a sg lucid document than a cryptic 
one. I do not want to enter Into any 
discussion about the propriety of these 
directions nor do I make any comment 
on the allegations of the petitioner that 
this direction’ was issued only to ier a 
pressure on the Arbitrator because . 
his dispute with the C. P. W. D. But 
the submission of Mr. Vaze to this 
ion coupled with the other atten- 
dant circumstances already mentioned 
above does lend support to the propo- 
eition that Mr. Vaze should not con- 


tinue as an Arbitrator in this case. 


40. The proceedings are yet in 

an initial stage and there are allega- 
tions of partiality, misconduct ete ape against 
the arbitrator. It will not be fair to 
allow him to continue the proceedings 
in this atmosphere of suspicion and ap- 
part of one of the 


very big and if Mr. Vaze gives his 
award against the petitioner such al- 
legations shall necessarily be_ multipli- 
ed. It is important to mention that 
the petitioner does not want to’ avoid 
arbitration, he only prays that some. 
other gentleman,.a technically qualified 
gentleman, be appointed as was the 
practice heretofore, 


41. All these things lead to the 
following conclusion :— 

(a) I do not: extend time in favour 
of the arbitrator to complete the award. 


y 

(referred by the Additional Chief Engi- 
neer) and ARB/VVV/38 (referred by this 
court); in the former it expired on 14th 
Dec. 1970 and in the latter case on 16th 
Jan. 1971, The result is that the authority 
of Mr. Vaze to conduct these arbitration 
proceedings hascome to an end and after 
the request for extension of time is- 
eo down, becomes functus 
Officio. 


42, Under Section 11 (2) of the 
Arbitration Act, I remove Mr, V. V. 
Vaze as Arbitrator in thése cases. The 
question of permitting the petitioner to 
revoke the authority of the Arbitrator 
need not be considered in view of the 
above two findings, although otherwi 
on facts this was a fit case in which 
such leave should have been granted. 


43. By refusing to extend time 
or removing Mr. V. V. Vaze from the 
arbitratorship of these cases, the result 
that follows is that the reference is 
there but a new Arbitrator has to be - 
appointed. Therefore, the important 
questions that remain now to be decid- 
ed are as to who should be the arbitra- 
tor and who can appoint th 

behalf 


e new arbi- 
trator. In this the relevant: por- 
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Uon of the agreement also has to be 
taken into consideration. Stress has been 
laid by the learned counsel for the res- 
pondents ón the following. words in 
. Clause 25 of the agreement — 
“Except . where otherwise provided 
In the contract all: questions and dis- 
putes ......... shall be referred to the 
-sole arbitration of the person appointed 
by the Additional Chief Engineer, Cen- 
tral Public Works Department, in charge 
of the work at the time of dispute or 
if there ar no Additional Chief Engi~ 
neer the A rative head of the 
said Central Public Works Dept. ‘at ae 
time of such appointment ............ 
arbitrator to whom the matter is aa 
nally referred being transferred or 
vacating his office or being unable to 
-act for any reason, such Additional Chief 
Engineer or administrative head as 
aforesaid at the thme of such transfer, 
vacation of office or inability to act shall 
appoint another person to act as arbi- 
trator in accordance with the terms of 
the contract. Such person shall be en- 
titled to proceed with reference from 
the stage at which it was left by his 
predecessor. It is a term of this 
contract that no person other than a 
person appointed by such Additional 
Chief Engineer or a tive head 
of the C. P. W. D. as aforesaid should 
act as arbitrator and, if for any reason, 
that is not possible, the matter is 
to be referred to arbitration at all.”. 


The learned Additional Advocate Gene- 
ral for the respondents argued that if 
is only the Additional Chief Engineer 
or the Administrative head of the 
C. P. W. D. mentioned In this clause 
who is competent to appoint an arbi- 
trator or any number of arbitrators in 
succession according to the  circumst- 
ances from time to time. The court 
cannot appoint any Arbitrator itself. 
The argument when applied to 

case would mean that if Mr. Vaze is 
removed, the second Arbitrator has to 
be appointed by the same authority. 
On the other hand it has been argued 
that this clause runs counter fto the 


language of Sections 11 and 12 of the’ 


Arbitration Act. Under Section 11 (2) 
the Court has power to remove an arbi- 
trator. Sub-section (2) of Section 12 
lays down :— 

“Where the authority of an arbi- 
frator or arbitrators or an umpire is 
leave of Co 


who has entered on the reference or a 
sole arbitrator or all the arbitrators, the 
Court may, on the application of any 


party to Arbitration agreement, 
either :— 


(a) appoint a person to act as sole 
arbitrator in the place of the person or 
persons displaced, or 


(b) order that the arbitration agree- 
ment shall cease to have effect with 
respect to the difference referred.” 
According to the learned counsel for 
the petitioner when an arbitrator is re- 
moved, there are two courses open to 
the court (1) to appoint a new arbitra~ 
tor or (2) to supersede the reference. 


44, According to him these pro- 


-visions are mandatory and any agree 


ment to the contrary “would be of no 
consequence because of the well re- 
cognized principle of law. that there 
can be no estoppel against law and any 
contract which mutilates against any 
provisions of law will not operate as 
a bar to the application of the law on 
the subject. It is argued that the words 
of this Section 12 (2) are mandatory 
and they leave no scope for a contract 
to the contrary. learned counsel 
has tried to show the mandatory nature 
of these provisions by comparison and 
contrast with some other provisions of 
the Arbitration’ Act. They have refer- 
red me to Sections 3 and 9 which ex- 
pressly lay down that :— 

unless a different intention 

erein 


In Section 12 the language îs clear and 
unambiguous and does not leave any 
scope for a contract to the contrary. I 
would construe the clause like this. 
That it is the option of ae Additional 
Chief Engineer. C. P, W. D. or the Ad- 
ministrative Head of the said Central 
Public Works. Department to appoint an 
arbitrator in the first instance. If that 
arbitrator is transferred, vacates office 
or is unable to perform his duties as 
envisaged in this gection, the arbitra- 
tion wil be open and it will be for 
the said authority to fill in the vacancy 
so that the successor continues the 
proceedings and completes the rėéfer- 
ence. In my opinion this clause can- 
not refer to cases where the arbitrator 
has been removed by a Court. Remo- 
val of -an Arbitrator is exclusivelv the 
job of a Court. Even the authority of 
the arbitrator cannot be revoked with- 
out the leave of the Court. The proce- 
dure and the grounds for the removal 
of the arbitrator are also mentioned in 
the Act. Therefore when the arbitra- 
tor is removed, the matter remains with 
the court and under Section 12 of the 
Act either the court can appoint a new 
arbitrator or supersede the reference 
itself. In that contingency it cannot be 
said that the court can or is expected to 

surrender its powers and delegate ia 
to ac officer however highly mee he 
be. If the arbitration clause is 
strued In the manner as suggested by 
the learned counsel for the respondents, 
I think that part of it which gives the 
authority to the Additional Chief Engi- 
neer to appoint a new arbitrator even 
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‘lin the case of the removal of one by 
the court, is contrary to the’ provisions 
of Section 12. and any contract entered 
into between the parties in that behalf 
-jeannot be enforceable. Therefore I 

hold that it is the court alone who. can 
appoint a new arbitrator when the pre- 
vious arbitrator is removed. - 


45. The learned counsel for the 
petitioner has further argued that sub- 
clause in clause “25 of the agreement 
which reads as under*— 


“Subject as aforesaid the provision 
of the Arbitration Act, 1940 or any 
statutory modification or re-enactment 
thereof and the rules made thereunder 
and for the time being in force shall 
apply to the arbitration proceedings 
under this clause.” 


is redundant because the agreement 
must be within the four corners of the 
Act itself. The provisions of the Act 
< would apply unless a contrary inten- 
tion is saved in any particular matter. 
The Chief Engineer argues the learned 
counsel, has exercised an option of ap- 
pointing the Arbitrator:. This ‘autho- 
rity. could be delegated:to him under 
Section 4 of the Act, which permits the 
appointment of an arbitrator by a per- 
son other than the party to the agrée- 
ment. Once the Chief Engineer had 
exercised the authority given to him, of 
appointing an’ arbitrator his authority 
was over. When the arbitrator was re- 
moved under Section 11 of the Act the 
only authority: empowered under . the 
law to appoint another arbitrator in his 
place was the Court and not the Chief 
Engineer. The learned counsel has fur- 
ther argued that this is not a case 
covered by the Arbitration clause be- 
cause the arbitration clause envisages 
eases where the original arbitrator ap- 
pointed has been transferred or has 
vacated his office or is unable to act 
for any reason. The learned counsel 
has argued that this language of the 
‘arbitration. clause is used to meet the 
contingencies of transfer or vacation of 
the office held by the arbitrator because 
. of which he was appointed -to act as 
arbitrator, or otherwise making it im- 
possible for the Arbitrator to act for 
instance ‘when he got so ill physically 
_or mentally incapacitated to carry on 
the arbitration proceedings. The por- 
tion of the clause was never intended to 
be used for such a contingency as the 
one which has arisen in this case, name- 
ly when the arbitrator has been re- 
moved by the Court. I feel that the 
language of this clause is wide enough 
to cover cases like the present one, but 
ona point of law that course cannot 
be permitted in view of the clear langu- 
age of Section 12 quoted above. In my 
opinion this provision in clause 25 other- 


Ghulam Hasan v. Ghulam Ali a 


ka & 
ALE 


wise also has to be strictly construed. 
It says that if it Is not possible for the 
nominee of the Additional Chief Engi- 
neer to act as arbitrator “the matter fs 
not to be referred to arbitration at al”. . 
This language would suggest that it re- 

fers to cases where-the matter has not 
yet. been referred to arbitration. After 
it is once referred, except in the cases. 


of- vacation of office or similar circumst- 


ances, the question -of its not being Te- 


ferred ‘to arbitration does not at ‘all 
arise. i 
46.. y? ` would therefore remove l 


Mr. V Vaze from the arbitratorship 


of this cue and proceed to- appoin® 


a new arbitrator in his place. As it is” 
or at least has been the case of the par- 
ties that the matter should be referred 
to the arbitration of an Engineer and- 
for reasons given already I also think 
that these disputes can be best decided 
by an Engineer or experience and integ- 
rity. However, I would not directly 
appoint an. Arbitrator but would give 
the parties a choice of agreeing upon 
any one of the following gentlemen, to 
act as arbitrator in this case. These 
gentlemen, 
Engineers in the State of Jammu: and 
Kashmir’ and are very experienced and 
otherwise men of high repute and they, 
are :— 

1. Shri Ghulam Rasool, ; 

Shri H. K. Gandotra, | 

“Shri P. N. Wanchoo, and 

> Shri J. B. Nanda. 

47. The parties, if they think’ so, 

can give the agreed name of any other 
Engineer. which will .be considered by 
me.., The case to come up on 12-4-197R. 


Order See 





AIR 1972 JAMMU & Padua m 


(V 59 C19) 
.S. MURTAZA FAZL ALI, C. J. AND 
J. N. BHAT, J. 
Ghulam Hasan, Appellant v. Ghu-= 
Iam Ali, Respondent. 
Second Appeal No. 87 of 1969, Dj- 
1-12-1971, from order of Dist. J - 
drawah, D/- 28-11-1969. ` ' 


(A) Limitation Act (1963), Arts. 64-65 
-— Right to protrude eaves can he ac 
by prescription. (Para 4) 
A person can acquire ne right of 
prescription by projecting his eaves! on 
Tand in question for a period of mora 
than 12 years, on the footing that a 
person in possession of a space’ on 
ground would also be deemed to be in 
possession of the space above. ATR 
1934 All 1054 and (1906) ILR 29 Mad 
511 and AIR 1914 Bom 243, Toy 
AIR 1922 Bom 83, Dissented fr . 


“(Para 4) 


$ 


AP/AP/A337/72/SSG 


who ‘have retired as Chief . 


1972 Abdul Aziz v. 


Cases Referred: Chronological Paras 
(1934) AIR 1934 All 1054 (V 21) = 

1934 All LJ 846, State of Indore - 

v. Visheshwar Bhattacharya 4 
(1922) AIR 1922 Bom 83 (V 9) = 

24 Bom LR 305, Kashibhai Kali- 

das Patel v. Valabhai Wagi- 
. bhai Patel 4 
(1914) AIR 1914 Bom 243 (V 1) = 

15 Bom LR 876, Mulia Bhana 

v. Sundar Dana 4 
(1906) ILR 29 Mad 511 = 16 Mad 

LJ 281, Ratnavelu Mudaliar v. 

Kolandavelu Pillai 4 


Ishwar Singh, for Appellant; I. K. 
Kotwal, for Respondent. 


ALI, C. J.:— This is a defendants 
second appeal against a decree passed by 
the courts below restraining them by 
an injunction from making any construc- 
tion on the land in suit measuring 
ad X 30. 

2. The plaintifi’s case was that he 
had projected his eaves on his own land 
for a period of more that 12 years and 
the defendant was going to construct 
a drawing room with a view to close the 
eaves opened by the plaintiff. Hence 
the plaintiff prayed that the defendant be 
restrained from doing so. 


3. The suit was resisted by the 
defendants mainly on the ground that 
the Jand on which the eaves were pro- 
truding did not belong to the plaintiff at 
all and therefore he had no right to ex- 
tend the eaves on the land in question. 
The trial court did not give any finding 
on the question of ownership but held 
that the plaintiff had obtained a pres- 
criptive right over the disputed land 
by being in possession of it or by exer- 
cising possession over it for a period of 
more than 12 years. He accordingly 
decreed the plaintiffs suit. On appeal, 
the D. J. upheld the decision of the 
trial court. Hence this second appeal. 

4. The only question of law that 
was argued before us was that the act 
of protruding the eaves was not cap- 
able of being acquired by adverse pos- 
session. Counsel for the respondent, 
however, relied on a decision of a Divi- 
sion Bench of the Allahabad High Court 
in AIR 1934 All 1054 for the proposi- 
tion that the plaintiff could have ac- 
quired the right of prescription by pro- 
jecting his. eaves for a period of more 
than 12 years. on the footing that a 
‘person in possession of a space on 
ground would also be deemed to be in 
possession of the space above. We find 
ourselves in complete agreement with 
the view taken by the Allahabad High 
Court which was also the view taken 
by the Madras High Court in (1906) ILR 
29 Mad 511 and an earlier decision of 
the Bombay High Court in AIR 1914 

Bom 243. Their Lordships of the Al- 


Ghulam 
dehabet 


lows :— 

“As the owner of the soil is the 

owner of the space above it, and as 
there can be no ownership without pro- 
perty, it follows that the space above 
the land is property, whether movable 
or immovable, and it need scarcely be 
pointed out that it is not movable pro- 
perty. So it would seem to follow as 
a necessary inference that it is immov- 
able property. This being so, the de- 
fendant-respondent in the present case 
has made good his title because he has 
been in adverse possession for over 12 
years. ” 
Tt is true that a later decision of the 
Bombay High Court in AIR 1922 Bom 
83 has taken a contrary view, but we 
prefer to choose the proposition adum- 
berated by the Allahabad High Court 
in the aforesaid decision. In these cir- 
cumstances the first contention raised 
by the appellant is overruled. 

5. It was next contended by the 
appellant that the plaintiff had only 
prayed that the defendant be restrained 
from constructing the drawing room 
but since the drawing room has already 
been constructed and no amendment 
has been sought for by the plaintiff in 
his plaint, the injunction has become 
infructuous and inexecutable. Indeed 
if the drawing room has already been 
constructed the question of issuing an 
injunetion restraining the defendant 
from constructing the drawing room 
does not arise and the decree therefore 
becomes inexecutable. 


6. There is no merit in this ap- 
peal which is therefore n i but 
in the circumstances without any order 


as to costs. 
Appeal dismissed. 
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High Court observed as fol- 
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(V 59 C 20). 

MUFTI BAHA-UD-DIN FAROOQI, J. 

. Abdul Aziz Najar, Appellant v. 
Ghulam: Mohammad~Baba and others, 
Respondents. 

Second Appeal No. 2 of 1971, D/- 
5-10-1971. 
{A) Limitation Act (1908), Art. 142 
— Adverse possession — Vacant build- ` 
ing site — Mere acts of user which do 
not interfere with or are not inconsist~ 
ent with the owner’s title do not con- 
stitute dispossession of the owner or 
start adverse possession in favour of the 
occupant. (Case law discussed.) 
i (Para 9) 
Therefore, the mere fact that the 
defendants used the land as a com- 


JO/KO/F170/71/LGC/BNP 


. trict Judge 
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pound or as a passage or that they 
casually used it for preparing shingles 
over tt cannot be styled as acts of user 
which. the real owner may take notice 
of as acts of adverse claim. (Para 9) 


In the case of properties like vacant 
building site the presumption of posses- 
sion following title can be reasonably 
applied as no act of possession can be 
exercised In relation to it except by 
constructing a building on it. f 

(Para 9) 


(B) Civil Procedure Code (1908), 
Order 8, Bik- 3 — Written statement 
— Denial to be specific — Where in a 
suit for possession based on title the 
defendant simply states that certain para 
in plaint is not admitted but neither 
specifically deals with facts alleged 


therein in corresponding para of writ-- 


ten. statement nor questions the title of 
the plaintiff, it cannot be said that the 
allegation .about title set up by the 
plaintiff is controverted. AJR 1970 SC 
479 followed. (Paras 6, 7) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 479 (V 57) =. 
1970 UJ (SC) 29, Sheikh Abdul - 
Sattar v. Union of India 6 
(1954) AIR 1954 Mad 797 (V 41) = 
1954-1 Mad LJ 675, Karttayya v. 
Karathayya 9 
(1948) AIR 1948 Mad 420 (V 35) = 
- 1948-1 Mad LJ 194, Kayichan- 
kandi Ayissa v. Kunhaikalanathan 9 
(1935) ATR 1935 PC 53 (V 22) = 
. 1935 All LJ 744, Ejas Ali Qidwaf 
v. Spl. Manager Court of Wards, i 
Balra pur Estate p 
nan AIR 1 1931 Mad 644 (V 18) = 
1 Mad LJ 224, Ramanathan 
Chettiar v. -Lakshmanan Chettiar. 9 


P. L. Handoo, for Appellant; A. K. 
Malik, for Respondents, 

JUDGMENT:— This is an appeal 
against the judgment and decree of Dis- 
Anantnag dated 31-3-1971 
by which he reversed the judgment and 
decree of Sub Judge Anantnag dated 
' 30-9-1967 dismissing the suit of the 
plaintiffs-respondents 1, 2 and 3. . 


2. The suit pertained to land 
measuring 4 marlas 3 Sirsai and 284 sq. 
ft. entered as ‘Abadi Deh’ under Survey 
No. 2684/Min in Mohalla Shah Shaib, 
Anantnag town. The plaintiffs based 
their title to it on a registered sale deed 
dated 14th.Poh 1983 (Bik) executed by 
one, Abdullah Joo Guhnoo, in favour of 
their father. Shri Abdul Ahad Baba, 
and alleged that they were in posses- 
sion until dispossessed from a portion 
there of measuring 320 sq. ft. which was 
built upon and otherwise encroached by 
the defendants, first in May 1958 and 
- then about six months prior to the in- 
stitution of the suit. The suit was in- 


.Yeturned the 


A. I. E 
stituted in November 1961 and tha 
prayer was for possession of the por~ 
tion encroached upon and for injunction 

as respects the portion r 

- 3. The defendant No. 2, respond- 
ent No. 4° herein, admitted the claim 
of the plaintiffs. The appellant-defend~ 
ant No. 1 however contested it. He 
pleaded that the land was in his posses- 
sion adversely to the plaintiffs from the 
time of his forefathers for a period of 
more than thirty years and that he 
himself had builf a shed thereon about 
fifteen years prior To the suit, 

4. Before the lower courts and in 
this court the controversy centered on 
the questions whether the plaintiffs had 
title in the suit land and whether they 
were in possession within twelve years 
of the suit and also whether the defend- 
ants had acquired title by adverse pos 
session. 

5. I will first turn to the quesa 
tion of title. On this question -the trial 
court found against the plaintiffs. 
The ratio of its decision is that the land 
being ‘Abadi - Deh’, the title thereof 
could only be possessory and since,’ ag 
the trial court said, Abdullah Joo Guh- 
noo was never.in possession, no valid 
title could be held to have been passed 
to the father of the. plaintiffs. In- this 


the trial court did not only presume law ` 


bearing on ‘Abadi Deh’ in towns but 
also carved out a case’ for the contest 
ing defendant which he had never: set 
up in his written statement. Nowhere 
in the said written statement was it 
ever pleaded by the contesting defend- 
ant that no title had passed to the plain~ 
tiffs’ father or that the title passed to 
him was defective. On the other hand, 
on the averments made by him, it'can 
be justifiably concluded that he did: not 
question the title of the plaintiffs, which 
made it unnecessary even to raise an 
issue on this point. That is so like this, 
In paragraph 1 of the plaint the plain~ 
tiffs stated:— 


“In pursuance of the sale deed dated 


14th Poh 1983 (Bik) the father of .the . 


plaintiffs purchased land measuring 
4 marlas 3 sarsai 28) sq. ft. as per plan 
annexed therewith under Survey 
No. 2684/Min from one Abdullah Joo 
Guhnoo and since then the father of the 
plaintiffs and. after his death, the plain- 
tiffs have continued.in possession of: the 
land except during the period between 
2007 and 2009 Bik when it was in the 
permissive -possession of one Ghulam 
Rasool Malik who collected stones on it 
during the aforesaid period and then 
land along with stones to 
the plaintiffs on payment of the cost 
by them.” 

In reply in paragraph No, 1 of the - 
ariin statement it was pleaded as 
under'— 


aim 


> 
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“That paragraph of the pen is not 
admitted. The plaintiffs their 
father have never been’ in- ase 
The suit is.barred by time.” 


; Else where also in the written state- 
mënt this position was not traversed. 
On the other hand in the oe pra 
it was again emphasized - 
sion had descended on ‘the E a 
from his ancestors. 


6.. In this state of pleadings it is 
difficult to say that the allegation about 
title set up by the plaintiffs was con- 
troverted regard being had to the law 
laid down by the highest authority in 
the country,. the Supreme Court in 
Sheikh Abdul Sattar v. Union of India, 
(AIR 1970- SC 479). 


“According to the law of pleadings 
the defendant is bound to deal specifi- 
cally with each allegation of fact the 
truth of which is not admitted. If cer- 
-tain para in the plaint is merely not 
admitted but the facts there are not 
specifically dealt with it cannot be said 
that they are denied. Where the truth 
of facts alleged in the plaint, though 
not specifically dealt with in the cor- 
responding para of written statement 
were dealt with in the additional plead- 
losi the allegation may be considered 

to have been traversed.” 


7. On merits too the position of 
the plaintiffs on this point was not 
worse. The plaintiffs traced their title 
to the sale deed Ex. X. dated 14th Poh 
1983 (Bik) which is .a registered deed. 
It is more than thirty years old docu- 
ment which attaches a presumption of 
correctness to it. Even’ so the plaintiffs 
have produced its scribe: Ghulam. Moh- 
ammad Kochak P, W. who has testifi- 
ed to its execution by the vendor, to 
which support is also lent by Habib 
Ullah Guhnoo, Ghulam Mohammad Tak, 
Ghulam Mohd, Misger, Ghulam Mohiud- 
din and Ghulam Mohammad Baba P. 
Ws, Abdullah Joo Guhnoo_ derived 
title from a similar deed of the year 1976 
. obtained by him from Abdullah Bhat 
and others which is also on the. fle. 
This document is also more than thirty 
years old and a presumption of correct- 
ness is attached to it. In this deed pre- 
sence is shown onthe spot of a four 
windowed house and two shops covered 
by it, the remnants whereof were still 
present when the sale deed of 1983 Bik, 


was executed, as indicated in the plan. 


attached therewith. The possession of 
this house could not be separated from 
the land underneath arid appurtenant 
thereto transferred under the deed and 
not also of the ‘remnants thereof which 
were transferred by the subsequent deed 
as indicated in the plan attached there- 
with.. It is none of the case for the 
defendant that he or his fore-fathers 
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acquired this house or the shops or the 
Temanants thereof or even the land 
underneath. He does not even trace his 
possession or that of his forefathers to 
the time. when these sales took place. 
His case, vaguely put by him, is that 
his ancestors and, after them, he has 
been in possession for 30 years — that 
is at a time much later than when the 
aforesaid sales took place. How did 
this happen he nowhere elucidates. 
Accordingly the trial court was in error 


.when it said that no valid title could be 


passed by their predecessors in title to 
the father of the plaintiffs, even if it 
were assumed that the title of the lands 
entered as ‘Abadi Deh’ was simply pos- | 
sessory although no law has been, cited 
in the trial court judgment nor -even 
was it cited before me to show that 
proprietary rights could not be held a 
the relevant time as ‘respects lands en 
tered as ‘Abadi Deh’ in towns as dis~ 
tinguished from villages, in regard to 
which such a position could be infer- 
rable from Section 14 of the Common 
Land Regulation Act 1956. In these cir- 
cumstances I am in agreement with the 
first appellate court that title in the 
suit land vested in the father of the 
Ba aad: Rouen Bint ie tepla 


8.. This brings me to the question 
as to whether the plaintiffs have been 
in possession within 12 years prior to 
the suit and also whether the defendant 
has been in adverse possession. The two 
questions are interconnected and may 
be taken up together. On these ques- 
tions. the trial court has held:— 


“That the plaintiffs have never been 
in possession- within twenty years before 
the institution of the suit and that the 
defendants are not only in adverse pos- 
session of the land but have legal and 
Tightful possession over it.” 

- The . first eae Court on the 
other hand has hel 
~ “That the aa have been in 
possession ever -since the land was ac- 
‘quired by their father in the year 1983 
and that defendant No. 1 has not com- 
pleted his adverse- possession.” 


That makes it necessary for me to 
see where the truth lies. Before -how- 
ever doing ‘so it may be pointed out 
that possession can either be traced to 
lawful title or can be adverse. It can- 
not be both, as held by the trial court, 

9. Both the courts below: have 
held that ` the land in suit remained 


. vacant for a long time but while the 
` trial court 


has interpreted this cir- 
as a circumstance against 
plaintiffs, the first appellate 
relied upon it as a 
their favour, for, ac- 
cording to it, possession is always re- 


. 239. & K. ([Pr. 9] 
-ferable to the lawful title’ To me ft 
appears that the reply to this question 
depends on what is the nature of the 
$ er m of which a particular -pro- 
perty ïs capable. The kind of posses- 
sion which is sufficient in one may not 
Jbe sufficient in another. In the case of 
properties like vacant building site the 
presumption öf possession following title 
can be reasonably applied. as no act of 
possession can exercised in relation 
to it except by constructing a building 
on it. In 
cases of the Madras High Court are 
First. comes Ramanathan 


Ch v. 
1931 Mad 644). 
ejectment. It was held:— 


“As a general rule,.in a sult -ïn 
ejectment, when the plaintiff seeks, on 


the strength of title and’ dispossession, - 


to oust the. defendants in possession, he 
must prove possession within twelve 
years of ‘suit. But the possession tobe 
proved is such possession as the pro- 
perty is capable of or such ag has been 
- the normal method of user. When. each 

party who claims possession is unable 
to prove any acts of effective possesion 
and the normal method of possession is 
not referable to any such act, the effec- 
tive enjoyment. of the property is not 
‘the customary method of exercising the 


fs found valid.” ` 
Next comes ‘Kayichankand? Ayissa 
v. Kunhaikalanathan’ (AIR: 1948 Mad 
420). There it was held— 
` “A person suing in djica on 
the strength of his title and disposses- 
sion, should establish not only` title but 
also possession within twelve years prior 
to the suit. If once he establishes that 
the date of possession or discontinuance 
‘possession is within’ twelve years 
from the date of suit as required by 
Article 142 of the Limitation Act, In 


order to establish prior possession within - 


the meaning of the first column of that 
Article it is .permissible-having regard 
to the nature of the land such as vacant 


gite, or having regard to the absence of 


evidence of effective possession or con- 
flicting evidence as to’ possession before 
_the date of dispossession, to invoke. the 
aid of the presumption of Possession | fol- 
lowing title.” 


‘Both these cases were noticed In ‘the 
later case of the same High Court Kar- 
thayya v.: Karuthayya, (AIR 1954 Mad 
797) and -łt. was observed:— 

; “In both these. cases emphasis . is 
laid on the nature of -the property and 
the normal method of the user of such 

`- property or possession as the property 
“capable. of i. e. such enjoyment as is 


“Abdul Aziz v. Ghulam Mhold, (Farooq? J} 


this connection ‘a string of. 


“thereon which, 


-possession in favour ‘of the occupant. 


‘or as a passage or that they- casually 
` used it for preparing shingles ‘over it 


| 
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ordinarily made use of, of the property. 
If it is a vacant building site and if, in- 
fact a building. i3 not constructed and 
there is. dispossession by a trespasser, 
in a suit for ejectment the fact. that & 
was a Ten site and not used .for 
purposes could. not .be taken to 
beca iure on the part of the plain« 


- tiffs: to exercise any acts of „possession. 


The ordinary act of possession to | be 

exercised as regardg vacant building ‘site 

is to construct a: building. Then in that 

case, the presumption: of possession fol- 

lowing g title . could reasonably be -apa 
e ” 


In the instant case. therefore, ithe 
fact that the suit. land was a buildin : 
site and remained vacant was a aroun i 
stance which would enure to the bene- 
fit of the- plaintiffs as the lawful owners 
to hold their possession of the suit land 
so long ‘as there was no effective intru- 


Sion by the defendants. That makes it 


unnecessary even to notice that during 
the period ‘the land remained vacant, 
the’ plaintiffs and so also Murna Malik 
claiming under. them exercised act of 
possession by collecting stones on the 
suit land for construction a fact suffici- 
ently borne out from the evidence on 
record. Al that is necessary to enquire 
into is when did the intrusion take ~ 
place on the side of the defendants? In 
this connection the statements made 
generally by the defendants witnesses 
except Mohammad Ramzan Kachgaroo 
are that the defendants used the land 
as a compound and. as a passage . to 
their house as also: for preparing shingles 
and that they had constructed sheds 
` according to them.. are 
of an age ranging between 18 & 20 years 
from the time their statements were re- 
corded in the year 1965. As held in 
Ejas Ali Kidwat v. Spl. Manager Court 
of oan Balrampur Estate, (AIR 1938 


~- “The principle of law is fairly esta- 
blished that a person who bases his ‘title 
on adverse.. possession must show! by 
clear and unequivocal evidence that - 
his possession was hostile to the oa 


‚owner and amounted T a aenta, 5i 
claiming.” 


title to the property 


. Mere acts of user which do abt In- 
terfere with or are not inconsistent with 
the ‘owner’s title do not constitute; dis- 
possession ‘of the owner or start adverse 










The mere fact, therefore that the | de- 
fendants used. the land as a compound 


cannot be styled as acts of user which 
the real owner’ may .take’ notice of. as 
acts of.adverse claim. The only ‘acts 
of disclaimer that he could be expect 
ed to take notice of was really the on 
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connected with the construction of shed. 
That inevitably raised an important 
question; when was the shed construct- 
ed by the defendant? On this point the 
defendants’ own witness Mohammad 
Ramzan Kachgaroo says that it was 
constructed in the year 1957. The wit- 
ness has no doubt been declared hostile 
by the defendant but that would not 
reflect adversely on his statement as 
long it were not shown that his state- 
ment was motivated by any extraneous 
consideration, which there appears to be 
none. Leave that alone, the defendant 
himself states that the shed was con- 
structed by his father through whom it 
descended on him a stand which is not 
only inconsistent with the stand taken 
by him in the written statement but also 
with that taken by his witnesses who 
say that the defendants themselves had 
constructed this shed. -In this context 
no reliance can be placed on the evi~ 
dence given by his witnesses that the 
shed was twenty years old and, it must 
be held, as rightly done by the first ap- 
pellate court, that the shed was con- 
structed in the year 1958 as stated by 
the plaintiff and endorsed by his wit~ 
nesses when they put its age approxi- 
mately at 3 to 5 years in their state- 
ments recorded in the year 1962-63. In 
these circumstances the finding given by 
the first appellate court that the plain- 
tiffs had proved their possession 
within twelve years prior to the 
suit and that the adverse possession 
set up by the defendants was not prov- 
ed must be affirmed. 


10. For these reasons I find no 
force in this appeal which is hereby dis~ 


missed with costs. 
Appeal dismissed. 
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MIAN JALAL-UD-DIN AND MUFTI 

BAHA-UD-DIN FAROOQI, JJ. 

Amma Shah and another, Appel- 
lants v. Ismail Shah and others, 
pondents. 

Civil Misc. First Appeal No. 8 of 
1971, D/- 28-9-1971, from order of Addl. 
Dist. J., Srinagar, D/- 24-5-1971. 

(A) Specific Relief Act (1877), Sec- 
tion 42 — Declaratory suit — A suit for 
declaration of title simpliciter in respect 
of property is maintainable. (Para 5) 


When the right or title to such pro- 
perty is denied by ‘another person the 
court has the power to pass a decree 
for declaration in its discretion. In such 
a suit the plaintiff need not ask for any 
further relief. (Para 5) 
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- (B) Specific Relief Act (1877), Sec- 
tion 42 — Temporary injunction. 


When a plaintiff brings a suit for 
declaration of title on the basis of his | 
possession and alleges that he ‘appre- 
hends` an interference from the defend- 
ants he must before claiming an Interim 
relief of temporary injunction specifical- 
ly pray either for permanent or for 
mandatory injunction in the suit. 
Ref:— Civil Procedure Code 
Order 39, Rule 1) (Case law rae 


; ara 6) 
The order of the Court granting 


-temporary injunction in absence of any 


prayer in the suit cannot be sustained. 
(Para 6) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 Manipur 21 
56), K. Benimadhob Sarma v. 
Madhsudon Sarma 4. 6 
(1963) AIR 1963 Punj 104 (V 50) = 
ILR (1962) 2 Punj 597, Union of 


India v. Bakhshi Amrik Singh 3 
(1962) AIR 1962 Manipur 18 (V 49), 

Konjengbam Babudhom Singh v. 

Heman Romonyaima Singh 3, 6 


(1960) AIR 1960 All 252 (V 47) = 

1960 All LJ 97, Mahomed Ibra- 
him ees v. Pateshwari Prasad 

Singh 3. 6 
(1952), ATR 1952 Pepsu 118 (V 39)=. 

3 Pepsu LR 66, Mt. Har Kaur 

v. Court of Wards 
(1951) AIR 1951 All p (V 38) = 

1950 All LJ 795, D. Meston 

School Society v, Eai Nath 4 
(1946) AIR 1946 Nag 428 (V 33) = 

1947 Nag LJ 43, Fakira Maha- 

daji v, Mt. Rumsukhib ai 
(1941) ATR 1941 Pat 142 (V 28) = 

190 Ind Cas 756, Singheshwar 

Jha v. Ajab Lal 
(1937) AIR 1937 Lah 295 (V 24), 

Popat Ram v. Khushi Ram 
(1923) AIR 1923 Pat 133 (V 10) = 

2 Pat LR 17, Rachhya Raut v. 

Mt. Chandoo 3 

G. Mohd. Ali, for Appellants; M. A. 
Mehvi and A. H. Dara, for Respondents. 
JALAL-UD-DIN, J.:— This appeal 

arises out of a miscellaneous order dated 
24-5-1971 of the learned Addl, District 
Judge, Srinagar. allowing the applica~ 
tion of the plaintiff to restrain the de- 
fendants from interfering in the posses- 
sion of the plaintiff in the suit pro- 
perty. 
2. Ismail Shah Plaintiff has 
brought a suit for declaration against 
the defendants to the effect that the 
suit land as described in the plaint is 
in his possession as a full fledged owner, 
but the -defendants are trying and 
threatening to dispossess him forcibly 
from the said land. Simultaneously 
with the suit he moved an application 
for ad interim injunction restraining 
the defendants from interfering in his 
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possession over the suit property. The 
learned Judge issued a notice to the de- 
fendants and after hearing the argu- 
ments passed the impugned order. 


3... The short point taken by Mr. 
G. Mohd. Ali counsel for the appellants 
is that the court below could not pass 
an order of temporary injunction in a 
suit for declaration simpliciter unless 
the plaintiff made a prayer for con- 
sequential relief as In support of 
the proposition enunciated by him he 
has relied upon AIR 1960 All 252, AIR 
0946 Nag 428, AIR 1962 Manipur 18, 
AIR 1952 Pepsu 118, 
and AIR 1963 Punj 104. It is submitted 
that the plaintiff has not claimed any 
relief for perpetual injunction in the 
suit therefore he is not entitled to an 
fnterim relief for an ad-interim injunc- 
tion. Also the suit of the plaintiff in 
the present form is not maintainable, 


4. AS against this Messers. M. A. 
Nehvi and ‘Abdul Hamid have submitted 
that there was no necessity for the plain- 
tiff to have claimed a specific relief of 
injunction in the suit. Plaintiff's suit was 
maintainable notwithstanding the fact 
that he had omitted to add the relief of 
injunction in the plaint. In a suit for 
declaration simpliciter the court could 
issue an order of temporary injunction 
against the defendants restraining , them 
from interfering with the possession of 
the plaintiff. Counsel for the respon- 
dents have relied upon AIR 1951 ATT 
558, AIR 1941 Pat 142, AIR 1937 Lah 
295 and AIR 1969 Manipur 21 (Para - 8). 


5. On a consideration of the 
matter relating to the maintainability of 
the suit, I am of the view that a suit 
for declaration simpliciter in respect of 
the property is maintainable. Under 
Section 42 of the Specific Relief Act 
when the right or title to such property 
ig denied by another person the court 
has the power to pass a decree for de- 
claration in its discretion. In such a 
“leuit the plaintiff need not ask for any 
further relief. This ig provided by Sec- 
tion 42 itself of the Specific Relief Act. 
It cannot therefore be laid down as 4 
broad proposition of law that in no case 
a suit for declaration is sna 
ree where the plaintiff being able to 
seek further relief than a mere declara- 
tion of title omits to do so the’ court 

l not entertain such a sult and will 

on the plaintiff. to add the prayer 
for consequential relief. In the Instant 
case we, however, find that on the one 
hand the plaintiff seeks declaration of 
his title in the suit property and at the 
game time by means of an application 
seeks interim relief by way of tempo- 
ae injunction. In the very plaint he 

an averment to the effect that 
oe dotendarts interfere with his posses- 
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sion and invade his rights. It is clear 
that not only does the plaintiff seek re- 
cognition of his title in respect of the 
property but he further by means of an 
application wants to restrain the defend- 
ants from doing an overt act. His allega- 
tion in the plaint regarding the defend- 
ants’ interference in the suit property 
implies that the defendants are invading 
his right and want to dispossess him. 
This indeed furnishes a cause of action 
to him and in my opinion, the. plaintiff 
is, therefore, bound to ask for consequ- 

ential relief as per his own averments, 


where the 
plaintiff seeks a mere declaration of his 
title it is doubtful if he can ask the 
court to grant him an interim relief of 
temporary injunction in his favour, for 
here he does not allege any apprehen- 
sion of interference by the- defendant.| 
But where, however, as in the present 


6. Again, fn a case 


- case the plaintiff says that he is in pos- 


session of the suit property and further| . 
says that he apprehends an Interference 
from the defendants then in that case 
before claiming an interim relief of tem- 
porary injunction he must specifically 
pray elther- for permanent or for manda- 
tory injunction in the suit. Further, an 
examination of the provisions of Rule 1 
of Order 39, Civil Procedure Code would 
revéal that a court is competent to grant 
temporary Injunction only where any 
property in dispute in a suit is in dan- 
ger of being wasted, damaged or other- 
wise being dealt with, or the defend- 
ant threatens to dispossess the plaintiff 
from the said property. In a suit for 
declaration simpliciter there cannot be 
said to be any such dispute in regard to 
the property because the fight is not 
about’ the property but about the right 
to the property, and the property Itself 
is not directly involved. Therefore no 
temporary injunction can be ordered. I 
am fortified in my view by the obser- 
vations made ia AIR 1960 All 252 aT 
and again in AIR 1962 Manipur 18. 
These authorities lay down the propo- 
sition that where a guit is merely for 
declaration of title without any con-° 
sequential relief and no further relief is 
claimed, no order of temporary injunc- 
tion could be granted by the Court on 
these averments. AIR 1969 Manipur 21 
on which rellance is placed by the learn- 
ed counsel for the respondents was a 
case for declaration with partition and 
also for possession. Therefore the said 
authority is distinguishable. AIR 1937 
Lah 295 and AIR 1941 Pat 142 cited above 
and relied upon by the respondents lay 
down precisely the same proposition of — 
law relating to maintainability of the 
suit under Section 42 of the Specific Re- 
lief Act as has been stated above. There 
can be no dispute with regard to these: 
propositions. The moot question, how- 


-k 
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ever, before us Is whether the impugn- 
ed order is sustainable in view of the 


frame of the present sult. In my opinion 
ft is not for the reasons mentioned above. 


7. I would, therefore, allow this 
appeal and set aside the order of the 
Court below. The trial court will now 
proceed to deal with the case in accord- 
ance with the observations made above. 


MUFTL J.:— 8. I agree with mv 
learned brother, Mian Jalal-ud-Din. J.. 
that the appeal should be accented and 
the order of temporary injunction grant- 
ed by the lower court set aside but I 
would like to add a few words of mv own. 


9. The provisions governing the 
Prant of temporary injunction are con- 
tained in Order 39, Rules 1 and 2 of the 
Coe of Civil Procedure, Order 39. R. I 
reads*— 


“Where in any suit It Is proved by 
affidavit or pecan (a 


a} That any property In dispute in a 
suit is in danger of being wasted. damag- 
ed or alienated by any party to the suit. 
or wrongfully sold in execution of a 
decree. or 

b) that the defendant threatens or 
Intends. to remove or dispose of his pro- 
perty with aview to defraud his creditors 
the court may bv order grant a temporary 
injunction to restrain such act. or make 
such other order for the purpose of stav- 

and preventing the wasting. damag~ 
ing. alienation. sale. removal or disposi- 
tion of ‘the property as the Court thinks 
' fit, until the disposal of the suit or until 
further orders.” 


and Order 39 Rule 2. so far as relevant. . 


provides: 


._ (1) “In any sult for restraining the 
defendant from committing a breach of 
contract or other injury of any kind. whe- 
ther compensation is claimed in the suit 
or not. the plainiff mav. at anv time after 
the commencement of the suit and either 
before or after judgment. avply to the 
Court for a temporary injunction to re~ 
‘strain the defendant from committing the 
breach of contract or injury complained 
of. or any breach of contract or iniurv of 
a like kind arising out of the same con~ 
vere or relating to the same property or 
t. a 


(2) The Court mav by order grant 
such injunction on such terms as the dura- 
tion of the injunction keeping an account 
giving security. or otherwise as the Court 
thinks fit.” 


10. Rule 1 is Intended to frustrate 
attempts regarding dissipation or disposal 
pendente lite of suit property as also those 

towards the disposal of other 
wropertv bv the defendant with a view to 
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of the suit is not material and so long as 
the plaintiff is able to show that he has 
a prima facie case and that an irreparable 
loss will ensue if the temporary iniunction 
were withheld. the court will be justified 
in granting such iniunction. Thus ina 
suit for declaration simpliciter with regard 
to the title of any land in the plaintiff’s 
possession the plaintiff may under Rule 1 
légitimately ask for a temporary iniunc= 
tion restraining the defendant from dig- 
ging or removing the earth therefrom or 
otherwise damaging it or even from 
entering into negotiations for the sale 
thereof. He cannot. however. do so where 
the act sought to be prevented is inter- 
ference with his possession. Such an acf 
would not be one covered by Rule 1. For 
this he must rely upon Rule 2 as an “in« 
jury of any other kind”. That Rule. how- 
ever, envisages the pre-existence of a suit 
to restrain such act permanently. Unless. 
therefore he combines with the relief for 
declaration of title a consequential relief 
by way of permanent iniunction and pavs 
the necessary court-fee. he cannot be 
entitled to an order for temporary iniunc~ 


“tion. If he omits to do so and confines his 


claim to mere declaration of title a tem~ 
porary injunction preventing interference 
by the defendant with his possession 
would amount to the enlargement in- 
directly of the relief claimed in the suit 
which the law does not countenance. In 
such a suit. even if the plaintiff were to 
succeed. all that he will get is a declara- 
torv decree and not a prohibitive decree. 
What he could not. therefore. get directly 
upon trial of the suit. he cannot be allow- 
ed to have indirectly by means of a 
temporary injunction. All these points 
arose in the present case which the learn- 
ed Additional District Judge has omitted 
to consider. That is what makes his order 
bad which must therefore. be set aside. I 
make an order accordingly. 


Appeal allowed. 
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S. MURTAZA FAZL ALI C. J. 


Quda Mir and others. Appellants v. 
Moma Bhat and others. Respondents. 


Second Appeal No. 81 of 1971. D/- 22- 
9-1971. from order of Dist. J. Anantnag 
D/- 6-10-1970. i 
(A) Transfer of Property Act (1882), 
Section 58 (c) — Sale or mortgage by 
conditional sale —Where having regard to 
the extent of the land sold the considera- 
tion is far below the market value and 


JO/KO/F168/71/YPB/BNP, 


92 5.&K. [Pra 1-4] 


the document provided that on pavmen 
of the consideration money the vend 
will take back the possession the inten 
tion of the executant is to create a mo 
gage and not a sale. ATR 1954 SC 345 an 
AIR 1963 SC 1906 and AIR 1963 SC 11 
and AIR 1966 SC 902 Foll, (Paras 6, 8 


(B) Limitation Act (1963), Art. 64 
Adverse possession — Possession of mo 
fagee — Normally a person in possessio: 


time it is well-settled that a person can 
not prescribe a higher title than what 
transferred to him. (X-Ref:—Transfer o 
Property Act (1882), Section 59) 


Thus even though the morteage mav 
invalid under Section 59 of the T. P. Act 
the mortgagee by being in possession fo 


mortgagor from the inception of th 
mortgage. In other words by virtue o 
12 vears possession by the mortgagee. th 
transaction will become a legally opera 
tive mortgage. Case law discussed. _ 
(Paras 9. 12} 


Cases Referred: Chronological Par 

(1966) AIR 1966.SC 902 (V 53) = 
(1966) 2 SCR 918, P. L. Bapuswami 
v. N. Pattay 

(1964) AIR 1964 Orissa 258 (V 51) 
= ILR (1964) Cut 401. Nilabati 
Padhiani v. Pirabati Padhiani 


(1963) ATR 1963 SC 1182 (V 50) 
(1962) Sup 3 SCR 4768. K. 
Simrathmul v. Nanjalingiah 


Gowder 

(1963 AIR 1963 SC 1906 (V 30) = 
(1963) Supp 2 SCR 82. Bhoiu 
Mandal v. Debnath Bhagat 

(1963) AIR 1963 AN 535 (V 50). 
Janki Koeri v. Jamuna Koeri 10 

(1960) AIR 1960 Rai 1 (V 47} = 1980 
Rai LW 68 (SB). Lachhmi 
Narain v. Kalvan ` {LO 

(1957) ATR 1957 Pat 245 (V 44) = 
1957 BLJR 189. Sukra Oraon v. 
-Jagat Mohan Singh 

(1954) ATR 1954 SC 345 [V 41) = 
1955 SCR 174, Chunchun Jha v. 
Ebadat Ali 

(1951) AIR 1951 SC 469 [V 38) = 
1952 SCR 43. Collector of Bombay 
v. Municipal Corporation of the 
City of Bombay 

(1930) ATR 1930 All 136 V 17) = 
1930 All LJ 156 (FB) Lallu Singh . 
v. Ram Nandan : 10 


T. 12 


4.7 
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(1927) AIR 1927 All 311 (V 14) =. 
100 Ind Cas 346. Maha Mangal Rai ; 
v. Kishun Kandu 00 


A. K. Malik. for Appellants: KN 
Raina, for Respondents. 


JUDGMENT :— This is a defendants" 
appeal in a suit for possession filed by the 
plaintiffs, According to the plaintiffs 
three transactions were entered into be 
tween the plaintiffs and the defendants 
which took the outward form of a sale 
but in fact were mortgages. One was a 
deed dated 9th Chet 2001 (Bikrami) In 
respect of 8 kanals and 5 marlas which 
had for its consideration a sum of Rs. 
150/-. Another transaction was dated 10th 
Baisakh 1998 in respect of 4 kanals and 
24 marlas having for its consideration 
Rs, 100/-. and the third was dated 9th 
Poh 1997 (B) in respect of 4 kanals with a 
consideration of Rs. 260/-. The plaintiffs 


‘claimed to be the owners of the land or 


at least the owners of the possessorv rights 

in the land and filed a suit for possession 

redeeming the mortgages executed by 
em. 


2. The sult was resisted by the 
defendants mainly on the ground that the 
plaintiffs had sold these lands to the an 
pellants and therefore the question of Te- 
covering possession did not arise. Accord- 
ing to the defendants the transactions eyi- 
denced by the three deeds amounted to 
an out and out sale with a condition of 
re-purchase and therefore the tiffs 
had no right to recover possession: 


3. The trial court decreed the 
plaintiffs suit and held that he had the 
right to recover possession. as the transac 
tions were mortgages. The learned ‘ap- 
pellate court affirmed the decision of the 
trial Court but on different grounds. 
Hence ‘this second appeal. 


4, The main point that has been 
contended before me by the counsel for 
the parties was as to whether the transac- 
tions mentioned above amounted to a 
sale or a mortgage by conditional sale, 
Counsel for the appellant submitted that 
the transaction was an out and out sale 
with a condition of re-entry and could not 
be considered tobe a mortgage and theres 
fore the plaintiffs suit was clearly no? 
maintainable. On the other hand the plain- 
tiffs submitted that the transactions were 
only mortgages by conditional sales though 
they took the outward form of a sale: the 
intention of the parties was to create a 
mortgage rather than a sale. Thus the 
sole question to determine in this case Is 
as to whether on the terms and recitals of 
the documents the intention of the parties 
was to create a mortgage or execute a 
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sale, This question came un for decision 
before the Supreme Court in Chunchun 
Jha v. Ebadat Ali. AIR 1954 SC 345 
where their Lordships pointed out that 
the question whether a given transaction 
is a mortgage by conditional sale ora 
sale outright with a condition of re-pur- 
chase is a vexed one and must be decided 
on its own facts. Their Lordships further 
held that in such cases the intention of 
the parties was the determining factor. 
. I have therefore perused the three docu- 


ments carefully and I find that the inten- 


tion of the parties could have been to ex- 
ecute a- mortgage by conditional sale 
rather than an out and out sale witha 
condition of repurchase. Decided cases 
have laid down various tests for determin- 
ing the intention of the parties in such 
eases. For instance the quantum of con- 
sideration is one test. Where the considera- 
tion represents the market. value of the 
property the intention is to treat the tran- 
saction as a sale rather than a mortgage. 
Where. however. the consideration is 
much below the market value the inten- 
tion is to create a mortgage. Similarlv 
where a short period for re-convevance 
is fixed the intention is to execute a sale 
but where no period for repayment is 
fixed the intention isto create a mortgage. 
Thirdly. where the sale and the agree- 
ment to repurchase are embodied in the 
same document. then the presumption is 
that the intention of the parties was to 
treat the transaction as a mortgage rather 
than a sale. This is because under the 
proviso to Section 58 (c) of the Transfer 
of Property Act if the sale and the agree- 
ment to repurchase are embodied in 
separate documents then the transaction 
cannot be a mortgage. It was for this 
reason that their Lordships of the Sup- 
reme Court in Chunchun Jha’s case AIR 
1954 SC 345 (Supra) observed as follows: 


“The legislature has made a clear cut 
classification and excluded transactions 
embodied in more than one document 
from the category of mortgages, therefore 
it is reasonable to suppose that persons 
who after the amendment choose not to 
use two documents do not intend the tran- 
saction to be a sale unless they displace 
that presumption by clear and express 
words and if the conditions of Section 58 
(c) are fulfilled then we are of opinion 
that the deed should be construed asa 
mortgage. (Para 8 page 347} 


free from difficulty and is ambiguous. The 
deed purports to be a sale and has the out- 
ward form of one but at the same time 
it calls itself a ‘conditional sale’. It has, 
however. no clause for retransfer and 
Instead says (clause 6) that if the execut- 
ants pay the money within two vears, the 
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property, ‘shall come in exclusive posses- 
sion and occupation of us. the executants.’ 
That is clear about the possession but is 
silent about the title. In the context we 
can only take these words to mean that if 
there is payment within the specified 
time. then the title will continue to reside 
in the executants: for what else cana 
right of exclusive possession import in 
these circumstances?”. 

(see para 10 page 347) 


5. The observation which their 
Lordships made in para 10 (Supra) was 
that where the clause of re-entry is silent 
about title and mentions only the restora- 
tion of possession. the intention is to treat 
the document as a mortgage. 


6. The view taken by their Lord- 
ships of the Supreme Court in this case 
has been further endorsed in AIR 1963 
SC 1906 and 1182. A perusal of the docu- 
ment in the instant case reveals the 
following features:— 


D That having regard to the extent 
of the land sold the consideration is far 
below the market value which is usually 
the case in mortgaves. 


2) There is no specific condition inj 
the document which provides for a re- 
conveyance . of the property to the 
vendors on the happening of al 
particular contingency 50 as to 
re-transfer title to the vendor by the 
vendee. All that is provided is that when- 
ever the vendor desires to get back the 
property he will pay the amount of con- 
sideration to the tenant and take back 
possession of the land. Such a recital is 
therefore fully consistent with the inten- 
tion of the parties, being to create a mort- 
gage rather than to execute a sale deed. 
If the intention of the parties was to ex- 
ecute a sale rather than a mortgage, then 
we should have expected a specific clause 
authorizing the vendee to re-transfer the 
property to the vendor rather than take 
back possession. In a mortgave the title 
resides in the mortgagor and only posses- 
sion is parted to the mortgagee. If the 
recital is that on payment of the con- 
sideration money the owner will take 
back possession then it clearly shows that 
the intention of the executant was to 
create a mortgage and not a sale. 


T. The two circumstances men- 
tioned above were also present in 
Chunchun Jha’s case AIR 1954 SC 343 
(Supra). In similar circumstances in P. 
L. Bapuswami v. N. Pattay. AIR 1966 SC 
902 it was held that the transaction was 
a mortgage rather than a sale. 


8. Another important circum- 
stance to show that the transaction is a 
mortgage and not a sale is that in the 
documents dated 10th Baisakh 1998 and 
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9th Poh 1997 (Bikram!) the consideratio: 
is described as Zar-i-Rahan (Mortgag 
money) which completely excludes th 
fact that the intention of the parties co 
have been to execute a sale deed. -F 
these reasons, therefore I am satisfied tha 
in the instant case the transaction amount 
ed to a mortgage and therefore the plain. 
tiffs’ suit for recovery of possession of: 
properties was legally maintainable. 


9. Another point that was argued. 
by the counsel for the appellant was that 
since the mortgage was upto the value of 
Rs. 100/- or above in each case and nong 
of the documents was registered. the pos 
session of the mortgagee became adverse 



































from the date of the execution of the. 


acquired title by adverse possession, It is 
true that normally a person. in possession 


starts prescribing from the 
execution of the transfer. but at the same 
time it is well settled that a person cannot 
prescribe a higher title than what is trans 
ferred to him, In the case of a mortgage 


Act, the mortgagee by being in possession 
for over 12 years will acauire bv ore 
scription only the rights of a mortgagee 
unless there-is evidence to “show. that he 
asserted a hostile: title to the knowledge 


mortgage. In other words. bv virtue - of 
12 years’possession by the mortgagee. the 
transaction will become a legally opera 


tive mortgage. I am fortified in mv view 


by a large catena of authorities in A 
1927 All 311. AIR 1930 All 136 (FB). AIR 
11951 SC 469. AIR 1963 All 535. AIR 1964 
Orissa 258, ATR 1957 Patna’ 245 and. ATR 
1960 Raj 1 (SB). 


10. In Maha Mangal Ral v. 
Kishun Kandu. AIR 1927 All 311. at p. 
314, Iqbal Ahmad J. observed as follows: 


“A mortgage of an occupancy hold 


fg no doubt not permitted by law. but bv. 


entering into possession as mortgagees of 
the holding in dispute and bv ‘continuing 
- in such possession for more than 12 years 
the defendants could only prescribe a 
title for the limited interest of a usu 
fructuary mortgagee.” : 


1L. In the Collector of Bombay v. 
Municipal Corporation of the City of 
Bombay AIR 1951 SC 469 although the 
Corporation was proved.to be in posses 
sion of Government land for more than 70 
years. the Supreme Court held that the 
Corporation could only acauire a limited 
title. that is to say. the right to hold 
land in perpetuity free from rent. 


‘A. M. Naiku vy. Director, Agriculture 
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12. In Sukra Oram v. Jagal 
Mohan Singh, AIR 1957 Pat 245. 247 a 
Division Bench of the Patna High come 
observed as follows:— 


‘The learned judges have failed to 
notice that the possession of a mortgagee 
under a void mortgage is permissive sd 
far as the absolute title is concerned and 
adverse only in so far as the limited in= 
terest is concerned.” 


On a parity of reasoning therefore, in the 


‘instant case even if the defendant was in 


possession of the property in suit for more 
than 12 vears he has at the most acquired 
the right of a mortgagee by prescription. 


13. It was suggested that the land 
was actually Government land in posses- 
sion of the plaintiff for a. lone time before 
he mortgaged it to the defendants, The 
Government is not a party to the pute 
and it is therefore not necessary to decide 
the question of title as’ between the plain= 
tiff and the Government, It is, however, 
admitted: on all hands that the plaintiff 
being in possession of the land for a long 
time had no-doubt acauired a DOSSESSOTY, 
title which he could transfer. 


. Wa For the reasons given above. 
both the contentions raised by the counsel 
for the appellant fail. The appeal is, ac« 
cordingly dismissed but in ‘the ‘circum- 
stances without any order as to costs. 


Appeal dismissed. 





Am 1972 JAMMU AND KASHMIR A ` 
. ; (Vv 59 C 23) 
- MIAN JALAL-UD- ‘DIN. J. 
Abdul Majid Naiku: Petitioner v. Dir- 
ector Agriculture and others. Resporidents, 

‘ Writ Petn. No. 11 of 1971. D/- 10-4 
1971. : 

(A) Constitution of Jammu and 
Kashmir, Section; 103 — Powers of High 
Court — Scope -+— High Court while ex- 
ercising writ jurisdiction cannot sit as a 
court of appeal so as to substitute its own 
judgment for the judgment of the revis- 
ing authority. (X-Ref:— Constitution of 
India, Art. 226) - (Para 8) 


(B) Constitution of Jammu and Kash- 
mir, Section 103 -~ Rejection by Govern 
ment of revision petition filed by, Govern- 
ment servant against order of punishing 
authority without ‘ assigning any reason 
— Order of punishing authority suffering 
from no legal infirmity — High Court 
declined to order Government to readmit 
the revision notwithstanding that ‘the 
revising authority has not assigned any 
reason for the rejection of the revision 
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petition. (X-Ref; Constitution of India 
Article 226), (Para 11). 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1302 (V 57) = 

(1971) 1 SCR 201, Mahabir Prasad 

v. State of U. P 
(1970) AIR 1970 Delhi 240 (V 57) = 

1971 Ser LR 257, abal Singh Wer Fo, 

I. G. of Police 5 
(1968) 1968 Lab IC 720 = 1968 Serv. 

LR 522 (Pat) T. K. Singh v. State 


of Bihar. - 6. 


" (1967) AIR 1967 SC 1606 (V 54) = 
(1967) 3 SCR 302. Bhagat Rada x v 
Union of India. 


. P. L. Handoo. for ` Petitioner: A. N. 
Raina. Advocate General. for Respondents. 


ORDER :— ‘The petitioner has 
brought this writ petition with the follow- 
ing averments:-— 


_. That he was Sonne as a Research 
‘Assistant in the Agriculture Department 
posted at Khudwani Rice Research Main 
Station in the year 1967 and is at- present 
working as -an agriculture instructor 
High School Bijbehara.. On 25-11-1967. 
responding No. 1 ‘passed an order where- 
by the petitioner was suspended and ask- 
ed to show cause why ° drastic action 
should not be taken against him (vide 
Annexure ‘A’). The petitioner was serv- 
ed with yet another communication from 
respondent No. 3 dated 27-11-1967 (vide 
annexure ‘B’) and asked to submit his 
explanation within a couple of davs. That 


explanation was duly ` submitted. -But ` 


before the same could be considered and 
disposed of. yet another communication 
was addressed to him by the respondent 
No. 3 (vide annexure ‘C’) calling for ex- 
planation for some. alleged’ irregularities 
in stocks. Explanation to this was also 
submitted. Respondent No. 2 (vide No. 
1125-26 dated 7-5-68) passed an order 
(vide Annexure ‘D’) issuing another show 
eause notice as to why he should not be 
removed from service. Replv to this com- 
munication was also submitted. Respond- 
ent No. 1 passed an order dated 19-9-68 
(Annexure 'E’) whereby the petitioner 
was punished. Thereupon. a revision 
petition was filed before respondent No. 
2 which has been rejected without assign- 
ing any reason (vide Annexure ‘F’), The 
petitioner has further averred that the 
order against which revision was filed is 
illegal and hag been passed without com- 
plying with the statutory rules governing 
disciplinary action against the Govern~ 
ment Servants. The petitioner never knew 
what enquiry was held. and by whom. 
The orders (Annexures ‘EK’ & ‘F’) being 
illegal and having been passed arbitrarily. 
It is praved that these orders be set aside 
and the petitioner relieved of the punish- 
ment imposed on him. The petition is 
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supported by an affidavit. Alongs with tha 
petition the petitioner has filed copy re+ 
lating to the note on inspection of Khud- 
wańi Rice Research Main Station made 
by the Director of Agriculture on 23rd of 
November 1967 (Annexure ‘A’), Explana+ 
tion for alleged pilferage of paddy (An- 
nexure ‘B’). notice from the Rice Specia- 
list (Annexure ‘C’), notice from Director 
of Agriculture to the petitioner (Anne- 
xure ‘D’). copy of the impugned order 
(Annexure ‘E’), copy of the order passed 
on revision. Copy of the revision petition 
(Annexure ‘F’), 


2. Abdul Rashid Hamdan? ‘Rica 
Specialist has sworn in a reply affidavit 
in which he has averred that he was vost- 
ed as Rice Specialist and Khudwani farm 
was in his charge and under his control. 
The petitioner was the Research Assistant 
fn the Agriculture Farm on the Rice Re- 
search Station and was working under 
the deponent. The petitioner was posted 
at Khudwani and according to the Rules 
was supposed to stay there. all the time. 
He could neither leave the station nor 
absent himself from'duty without pre- 
vious permission of the competent autho- 
rity and without obtaining sanction from 
the competent officér. The Director of 
Agriculture directed the deponent to hold 
an enquiry with respect to suspected pil- 
ferages reported in the above said farm. 
The deponent went on spot for enauiry 
with respect to the allegations against the 
petitioner and some other emplovees of 
the Farm. The inventory of actual stock 
Position in charge of the petitioner was 
got checked in presence of the petitioner 
and the said list bears his signature and 
those of the officers who assisted in pre- 
paration thereof. Shortages or excesses 
found on spot were also mentioned therein. 
With regard to the position of paddy stock 
the list was made and submitted earlier by 
the petitioner as per routine and in ac- 
cordance with the entries made in the 
Register form No. 18. Phvsical verifica- 
tion of the position of the stocks regard- 
ing paddy was taken by making weigh- 
ments on spot. Excesses found there were 
recorded in the presence of the petitioner 
and other employees present during the 
check and weighment. The records men- 
tioned above and the statements made 
therein as prepared on the dates are 
correct. “Show cause notices were issued 
to the petitioner from time to time and 
the petitioner was wiven sufficient op- 
portunity to submit his explanation and 
to represent his case. After thorourh en- 
quiry on spot report was submitted to the 
Director of Agriculture under whose direc- 
tion the enauiry was conducted. Also on 
the. rocord is the renlv affidavit filed by 
Director of Agriculture Shri H. S. Mann. 
In his detailed document the deponent 
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has sworn on oath that the petitioner wag 


sentation in respect to the S 
made against him and all the allegations 
that were made against the petitione 


with respect to the. matter.-. i 
charges with respect to shortages of arti 
cles of stores, excesses in store articles 
and the absence from duty of the i 


on spot and the es attended is 
enquiry during the period of his sus} 


knowledge and partly on the report of 
' the Rice Specialist who was denuted fo! 
conducting enquiry under his orders. and 
after examining the record and after ex 
amining the explanations tendered by the 
petitioner from time to time issued the 
final show cause notice for punishment. 
The order was passed after the respon 
dent No. 1 was satisfied about the correct 
ness of the same and after he has examin 
ed and considered the explanation offered 
by the petitioner which was found neithe 
convincing nor correct. Also it is stated 
that the writ petition is not maintainable 
because the petitioner has failed to avall 
of the remedy bv-wav of anveal provided 
under rules. The petitioner is guilty of 
laches. The impugned order was passed 
on 19-9-68 and the present petition was 
preferred on 5-5-71 i e. after three vears 
of the passing of the imnpurned order. 
The Director of Agriculture has also an- 
pended along with the affidavit annexur 
T to 3 which are by wav of report of th 
Rice Specialist addressed to him copies 
list of stocks . articles. and stateme 
showing paddy. maize. barley. turnip r 
ddish. paddy grass ete lying in the stor 
of Rice Research Scheme. Khudwani an 
receipts and issues for the months 
October, 1967 of Rice Research Statio 
Khudwani. 


3. I have heard the learned co 
eel for the parties. 

4, Section 126 of the State Con- 
stitution has got no application to t 
case as that section applies onlv to a ca 
where a member of Civil Service holdin 
a civil post is dismissed. discharged. 
moved from service or is- reduced in 
That is not the case before us. Here th 
punishment awarded to the petitioner 
that his perlod of suspension has bee 
treated as leave without pav. Cost 
pilferage quantity of shali and oth 
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ALR. 
for two. years have been stopped and he 
has been served with severe warring. 
Of course the statutory provisions of 
Jammu and Kashmir Civil Service (Classi- 
fication. Control and Appeal) Rules. 1956 
do apply to the present case. Rule 30 of 
the said Rules prescribes the penalties 
which a competent authority may impose 
upon members of a‘ service. This’ in- 
cludes the punishment of withholding of 
increments or promotion and recovery 
‘from pay of the whole or part of any 
pecuniary loss caused to Government by 
negligence or breach of orders. Rule 33 
of the said Rules prescribes the mode ac- 
cording to which an enquiry is-to be held 
against a Government servant’ against 
whom an order of dismissal, removal or 
reduction in rank is to be passed. That 
rule categorically provides that no order 
of dismissal, removal or reduction in rank 
shall be passed on a person unless he has 
been informed in writing of the grounds 
on which it is proposed to take action 
and has been afforded adequate opportu- 
nity of defending himself etc. etc. ‘This 
rule, it is. clear, will not apply in the pre- 
sent case because the petitioner has 
neither been ordered to be dismissed nor 
has he been removed from service. nor 
reduced in rank. ‘The only rule that would 
apply in his.case is Rule No. 35 which 
provides:— . 


“Without Sretadičè to the bravidons 
of rule 33. no order imposing the penalty 
specified in clauses, (i) (ii). (iii). (v) & (vi) 
of rule 30 (other than an order’ based on 
facts which have led to his conviction in 
a criminal court or by a court martial. or 
an order superseding him for promotion 
to a higher post on the ground of his un- 
fitness for that post) on any Government 
servant to whom these rules are ablic- 
able shall be passed unless he has been 
given an adequate opportunity of mak- 
ing any representation that he mav’ de- 
sire to make and such representation. if 
any. has been taken into consideration 
before the order is passed: 


Provided that the requirements of 
this rule may. for sufficient reasons to be 
recorded in writing. be waived where 
there is difficulty in observing them and 
where they can be waived without, in- 
justice to the officer concerned.” 


According to this rule no order imposing 
any of the above mentioned penalties can 
be passed by. a competent authority un- 
less the person proceeded against has 
been given adequate opportunity of mak- 
ing any renresentation that he may desire 
to make and sr-+ representation is con- 
sidered before the order is passed. ‘The 
statutory requirement to be followed 
therefore is that a Govt. servant must be 
afforded an adequate opportunity of 


k 
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making representation and that repre- 
sentation m be considered. The rule 
does not envisage the same procedure of 
enquiry as has been laid down in Rules 33 
and 34 of the said Rules. Let us see if 
the statutory obligation cast on the aw 
pointing authority by Rule 35 has been 
discharged. The material furnished be- 
fore me by way of annexures and also 
the counter affidavits filed by the res- 
pondents in the case do clearlv establish 
that an opportunity was given to the pet- 
tioner to make representation and his 
representation has been considered by the 
Director of Agriculture who has imposed 
penalty on him. Rather it is found that the 
enquirv was held in the very premises of 
Khudwani farm and within the knowledge 
and in the presence of the petitioner. The 
report furnished by the Rice Research 
specialist to the Director of Avriculture 
speaks itself the involvement of the peti- 
tioner in the affair of pilferage of paddv 
ete, The enquiry report along with the 
explanation furnished by the petitioner 
to the Show Cause Notice has been duly 
considered by the Director of Agriculture. 


5. Learned counsel for the peti- 
tioner has relied upon the observations 
made by Delhi High Court in Iabal Singh 
v. I. G. of Police reported in 1971 Ser LR 
257 = (AIR 1970 Delhi 240) which are 
to the effect that the orders passed while 
exercising quasi judicial authority and 
even executive or administrative orders 
which adversely affect persons can 
passed only after complving with the 
principles of natural justice. There is no 
dispute with regard to this proposition. 
But in that case the petitioner on being 
reinstated was eventually dismissed from 
the Police force without Issuing any show 
cause notice and without affording him 
any opportunity to be heard. That is 
not the case before us, therefore the 
authority is distinguishable. 


6. Again, 1968 Ser LR 622 = 
(1968) Lab IC 720 (Pat) has got no applica- 
tion to the facts of the case as that was 
a case of removal from service of a Gov- 
ernment Servant who had prayed for 
holding full enquiry against hi and 
had sought opportunity to cross-examine 
the witnesses. It is clear that the Jammu 
and Kashmir Civil Services (Classifica- 
tion, Control and Appeal) Rules. 1956 do 
envisage such a procedure. but it is to 
be observed in those cases only where the 
Government servant is to be awarded 
punishment of dismissal from service. or 
reduction in rank. As has been stated 
above the facts of the present case are 
quite different from the facts of the case 
cited by the counsel for the petitloner. 


7. As stated above the petitioner 
fn the present case was given an opportu- 
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nity to make representation which he did 
and which was taken into consideration 
by the competent authority before pass= 
ing the impugned order. 


8. In my opinion there has been 
no violation of any statutory rules or the 
principle of natural justice as contended 
by the counsel for the petitioner before 
me. If the petitioner really felt agerieved 
by the order of Director. he should have 
immediately preferred an appeal against 
the impugned order before the competent 
authority. This he did not do. On the other 
hand he filed a revision petition which 
has been rejected. The grievance of the 
petitioner is that the revising authority 


- did not apply his mind to the revision 


petition and rejected it summarily with- 
out assigning any reason, that of course 
appears to be correct and this aspect of 
the matter will be dealt with separately. 
But the petitioner has not explained as 
to why he did not avail of the remedy 
provided by way of appeal and why he 
invoked the revisional furisdiction of 
the Minister-In-Charge. It is now too late 
in the day for him to come before . this 
court to agitate the matter by way of 
writ, This court while exercising writ 
jurisdiction cannot sit as a court of ap- 
peal so as to substitute its own tudgment 
for the judgment of the revising autho- 
rity. 

9. As regards the grievance of the 
petitioner that his revision was rejected- 
summarily without assigning any reasons 
and without hearing him I should like to 
state that the decision of a revising autho- 
rity is subject to the supervisory powers 
of the High Court therefore an order 
passed in revision must be a speaking 
order. The order must not simply sav 
that the revision is ‘dismissed’ without 

discussing the matter and without giving 
reasons. In AIR 1967 SC 1606. their 
Lordships of the Supreme Court observed 
that in exercising its powers of revision 
the Government discharges functions 
which are quasi judicial. The courts ex- 
ercising supervisory jurisdiction are plac- 
ed under great disadvantage if no reasons 
are given and the revision is sed 
curtly by the use of the single word ‘re- 
jected’ or ‘dismissed’. When the reasons 
given in the order are scrappy and nebu- 
lous and the Government makes no at- 
tempt to clarify the same the court exer- 
cising the jurisdiction mav hear the case 
de novo. 

10. Again in ATR 1970 SC 1302 
the view has been laid down that opnort- 
unity to a party interested in the dispute 
to present his case on auestions of law 
as well as on fact. ascertainment of facts 
from materials and adjudication by a re- 
asoned judgment upon findings of facts 
in controversy are attributes of even a 
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quasi judicial determination. Recording 
of reasons in support of a decision by B 
‘quasi-judicial authority is obligatory as it 
ensures that the decision is reached accord- 
ing to law and is not a result of caprice 
whim or fancy or reached on the ground 
of policy or expediency. An adn 
strative order affecting rights of a party 
is a quasi judicial order and the same 
must be speaking one. 


11. Now in the instant case it Ib 
worthwhile to reproduce the judgmen 
given in the revision, Government Orde 
No. 968-Agri of 1970 dated 24-9-1970. 

“Revision petition preferred by Shri 
Abdul Majid Naik. Agriculture Instructor. 
M. L. H. S School, Bijbehara Kashm 
against the order dated 19-9-1968 issued 
by the Director Agriculture vide his 
endt. No. 9664-68/R dated 19-9-1968 
hereby rejected. 


By order of the Goyt of J ammu & 


Sal- R. C Bhargava. 
Secretary to Government 
Agriculture Departmient. 


This order does not give any reason fo: 
the revision petition. > 


and no appeal was preferred by the peti 
tioner against that order and time facto 
bas also run out as against him. no usef 
purpose will be served now bv doing that 


fied by a duly authorised agent. I have 
mot come across any case where a wri 
petition signed by the lawyer and not by 
the petitioner himself has been entertain: 
ed and acted upon by the court. 


13. For the foregoing reasons 
do not see that there has been anv statu 
tory violation of any rule. I find mvself 
unable to allow this writ petition. the 
same is hereby dismissed. but withou 
any order as to costs. 
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AIR, 1972 JAMMU & KASHMIR 88 
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S. MURTAZA FAZL ALI C. J. 

J. N. BHAT AND JASWANT 
SINGH. AND JALALUD-DIN JJ.' 
Khairati Lal and others. Petitioners 

v. District Judge Jammu & Kashmir and 
another. Respondents. 

Writ Petn. Nos. 68 of 1969 and 167 
of 1970. D/- 9-9-1971. 

(A) Jammu '& Kashmir (Eviction of 
Unauthorised Occupants) Act (13 of 1959) 
as amended by Jammu & Kashmir Act (6 
of 1968) S. 4 — Ss. 4 and 5 as amended are 


- not unconstitutional. To remove the vice 
_of unconstitutionality mere amendment of 


offending provisions is sufficient and it is 
not necessary to re-enact the whole 
statute afresh — (X-Ref:— S. 5) — (X» 
Ref:— Constitution of India, Arts. 13 and 
14) — AIR 1971 Delhi 1 (FB) Dissented 
from, Case law reviewed. (Paras 28 & 32) 


_ (B) Constitution of India, Art. 13 — 
The principles as regards the extent 
of voidness of a statute, its legal effects 
and the modes to remove the vice of un- 
constitutionality stated (X-Ref:— Art. 14). 
Case law discussed. (Para 27) 


1) When a statute either as a whole 
or in part is declared void. the portion 
which is declared void is ineffectual. de- 
stitute of any legal effect and not bind- 
ing on the parties. Nevertheless the Act 

on the statute book for the con-. 
sideration of the legislature in order to 
repeal or amend the same and for using 
it for some other collateral purpose. , 


2) Where a portion of the statute Is 
declared void the legislature has the, full 
power to remedy this defect by bringing 
in proper and suitable amendment with- 
out the necessity. of re-enacting the law 
afresh. But where the whole Act has 
been declared to ,be void. there is nothing 
to amend and the only course for the 
legislature is to re-enact the statute 
afresh. 


3) The doctrine of eclipse applies 
only to pre-Constitution laws and not to 
post-Constitution statutes. In cases where 
a portion of the statute is struck down and 
as the other provisions of the Act are in- 
separable from the offending provisions, 
the whole Act is struck down. ‘the legis- 
lature can remove the defect by amend- 
ment of the offending section: as a resulf 
of this the other ons will revive 
automatically. 


4) The modes pointed out by the 
majority judgment of the Delhi High 
Court in AIR 1971 Delhi 1 (FB) viz. re- 
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enacting the whole statute or passing a 
validating Act retrospectively or con~- 
stitutional amendments in the statute it- 
self, are not, exhaustive but purely illu- 
strative. 


5) Where a provision of a. post-Con- 
stitution statute is struck down as viola- 
fing any of the provisions of Part I of 
the Constitution. such a provision cannot 
be revived merely by amending the con- 
cerned provision of Part OI of the Con- 
stitution because the doctrine of eclipse 
does not apply and in sucha case the 
offending provision of the Act has to be 
replaced by an amendment. 


6) The court does not repeal an Act 
which can only be done by the legisla- 


ture. The function of the court is merely . 


fo interpret and give a particular mean- 
Ing to an Act and to strike it down if it 
fs inconsistent with constitutional provi- 
sions. ; ; (Para 27) 


Cases Referred: Chronological Paras 
(1971) AIR 1971 Delhi 1 (V 58) = 


1971 Ren CR 100 (FB). P. L. Mehra 
v. D. R. Khanna ' 5, 17. 22. 27 


(1970) AIR 1970 SC 192 (V 57) = 
(1970) 1 SCR 388. Shri Prithvi 
Cotton Mills Ltd. v. Broach 
Borough Municipality 

(1970) AIR 1970 SC 1292 (V 57) = 
(1971) 1 SCR 288. Ahmedabad 
Corporation v. New S. S. Wvg. Co 

(1970) AIR 1970 Bom 351 (V 57) = 
Roo d Raghavii v. Abhvankar 26 

(1970) AIR 1970 Puni 407 (V 57) = 
72 Pun LR 830. M. S. Oberoi v. 
Union of India 

(1969) ATR 1969 SC 1100 (V 56) = 
(1969) 3 SCR 447, Amritsar 
Municipality v. State of Puniab 

(1969) AIR 1969 J. & K. 88 (V 56) i 
= 1968 Kash LJ 392 (FB). Wali 
Mohd. v. Administrator Municipality 7. 9 

(1968) AIR 1968 Puni 391 (V 55) 
= 70 Pun LR 935, Mohinder Singh 
Sawhney v. State of Puniab _ 

(1967) AIR 1967 SC 1480 (V 54) = 
(1967) 2 SCR 650. Shama Rao v. 
Union Territorv of Pondicherry 

(1937) ATR 1967 SC 1581 (V 54) = . 
(1967) 3 SCR 399. Northern J: 
India Caterers (P) Ltd. v. State 
of Puniab 

(1967) AIR 1967 SC 1895 (V 54) = 
(1967) 3 SCR 557, Devi Das v. 


22 


17. 25 


7: 


22 


State of Punjab o 25 
(1967) Civil Ref. No. 4 of 
an '& K) (FB). Yashpal v. 
State 6. 7. 33 


(1963) AIR 1963 SC 1019 (V 50) 
= (1963) Supp 1 SCR 912. 
Mahendra Lal Jaini v. State of 
U. P. 16. 17 


(FB) (Ali C. J)  [Prs. 14] J. & K. 89 


(1959) AIR 1959 SC 648 (V 46) = 
(1959) Supp (2) SCR 8. Deep Chand 
-y. State of Uttar Pradesh 13, 15 
(1955) ATR 1955 SC 123 (V 42) = 
1955 Cri LJ-215. Behram Khurshid 
v. State of Bombay 13. 14. 16 
(1955) ATR 1955 SC 781 (V 42) = 
1955-2 SCR 589. Bhikaji Narain 


v. State of M. P. 2 
(1951) AIR 1951 SC 128 (V 38) = 

52 Cri LJ 860. Keshavan v. State 

of Bombay 10, 12. 16. 32 


D. D. Thakur and K. N Raina. for 
Petitioners; Amar Chand. A. N. Raina and 
A. K. Malik. for Respondents. 


ALI C. J. :— These two petitions raise 
common question of law and will be dis- 
posed of by one judgment. 


2. The Benches concerned hear- 
Ing these petitions have made a reference 
to the Full Bench and the auestion is as 
to whether or not the Jammu & Kashmir 
Public Premises (Eviction of Unauthoriz- 
ed Occupants) Act 1959 (hereinafter to be 
referred to as the Principal Act) as amend- 
ed by Act VI of 1968 is ultra vires being 
violative of Art. 14 of the Constitution 
of India. The Benches have not decided 
the cases of the petitioners on merits and 
only the question of law referred to above 
has been referred to us for an authorita~ 
tive pronouncement. 


3. In petition No. 68 of 69 Khairati 
Lal v. District Judge & ors. the petitioners 
were lessees under the Wasidari Rules 
in respect of the lands in dispute and 
were granted leases for a period of over 
forty years about 30-35 years ago. The 
terms and conditions of the leases were 
governed by the Building Site Rules and 


` were later replaced by the Land Grants 


Act of 1960 and the Rules made there- 
under. In the year 1962 the Govern- 
ment passed an order resuming the lands 
because the petitioners had not construct- 
ed any house on the land. After the 
order of resumption was passed compensa- 
tion was fixed by the Executive Engineer 
in 1963 and was accepted by the peti- 
tioners under protest. Before. however. 
proceedings for compensation could be 
terminated -the Government took action 
for eviction against the petitioners under 
Sections 4 and 5 of the Act. The bpeti- 
tioners challenged the vires of Sections 4 
and 5 of the Act in order to resist the 
order of eviction passed by the Estate 
Officer on 15-1-69. 


4, In the other petition of Mohd. 
Sultan v. The State of Jammu and 
Kashmir the petitioners were in posses- 
sion of 3 kanals of land since a very long 
time and in the vear 1967 the Nazool De- 
partment issued a show cause notice to 
the petitioner for eviction under S. 5 of 





















80 J. & K. - [Prs. 4-6] Khafrati Lal 


the Act. The petitioners challenged thi 
vires of Section 5 of the Act in order to 
il the notice given to them for evic 
non. 

5. It would thus appear that bo 
the petitions raise the point relating 
the unconstitutionality of Sections 4 a1 
5 of the Act. The petitioners have be 
inspired by a majority judgment of th 
Delhi High Court in the Full Bench cas 


. Before. however. I come 
the facts leading to the decision of th 
Delhi High Court (Supra). 


as far back ag 1959. Section 5 of that Ac 
reads as follows:— 


“(1) If after considering the ca 
if anv shown by anv person in pursuan 
of a notice under Sec. 4 and any evi 
dence he may produce in support of th 
same and after giving him a reasonabl 
opportunity of being heard, the Estat 
Officer is satisfied that the public p 


Estate Officer mav on a date to be fixed 
for the purpose. make an order of evic 
tion for reasons to be recorded therein, 
directing that the public premises shali 
be vacated by all persons who may be 
occupation thereof or any part thereof 
and cause a copy of the order to be affix: 
ed on the outer door or some other con 
spicuous part of the public premises. 


(2) If any person refuses or fails 
comply with the order of eviction wi 
forty-five days of the date of its publica 
- tion under sub-section (1) the Estate Off 


of the public premises and mav for ths 
purpose, use such force as may be neces 
sary. 


tion of the public premises for a perid 
exceeding three years immediately pre 
ceding the date of the publication of 


not, if an application is made to him 
this behalf, evict such person from 
public premises within ninety days 
such publication.” 
In Northern India Caterers (P). “i 
State of Punjab. AIR 1967 SC 158 
Supreme Court struck bees enn 5 
and 7 (2) of the Puniab’Act as being 

' lative of Arts. 14 and 13 (2) of the Cop- 
stitution of India. Realizing therefore 
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the infirmities from which the Act of the 
State suffered the Governor at once pass- 
ed an Ordinance amending Section 5 and 
substituting new Sections 5. 6A and 9A 
with several sub-sections. The Ordinance 
was soon replaced by Act VI 0f1968. By 
virtue of this amendment the entire lang- 
uage of Section 5 was completely changed 
and an entirely new section was sub- 
stituted. Certain additional safeguards by 
way of Sections 6A and 9A were added so 
as to make the Act immune from chal- 
lenge on the ground of violating Art. 14 
of the Constitution of India. By virtue of 
the amendment Section 5 runs thus:— 


“When in pursuance of the notice 
under Section 4, no objection is filed. or 
if an objection. not being an objection 
referred to a civil court under Section 6A 
is filed. then after giving the parties re- 
asonable opportunity of producing eyi- 
dence if any. and if being heard. : the 
Estates Officer shall, on being satisfied 
that the public premises or part thereof 
is in unauthorised occupation. make an 
order of eviction, for reasons to be re- 
corded in writing. directing that the 
public premises or part thereof shall be 
vacated the person in occupation 
thereof, and cause a copy of the order to 
be affixed on the outer door or some other 
conspicuous part of such premises. 


(2) An ex parte order passed under 
sub-section (1) may on application made 
within 30 days of the date of order : and 
sufficient cause being shown for absence, 
be set aside by the Estates Officer who 
may allow objections to be filed within 
such time as may be considered reason- 
able. The objections shall be disnosed of 
in accordance with the provisions of sub- 
sections (1) and (3). If any person refuses 
or fails to comply with the order of evic- 
tion within fourteen days of its publica- 
tion under sub-section (1) the Estates Offi- 
cer or such other person as may be autho- 
rized by him in this behalf. shall evicê 
that person from and take possession of 
the public premises and may for that pur- 
Pose use such force as may be necessarva 


Provided that the Estates Officer may 
on application being made to him before 
the expiry of the period specified above 
and on sufficient cause being shown. 
extend such perlod by a period not ex- 
ceeding 30 days. 


As soon as the copy of the order 
mentioned in sub-section (1) of Section 
8-A is received, the Estates Officer in case 
the premises is held to be public premises, 
shall proceed to evict the person in un- 
authorized occupation In accordance with 
the provisions of sub-sections (1) and (8) 


6. It would thus appear that the 
legislature not only amended the Act buf 


1972 
practically reenacted the entire Act so far 
as Sections 5, 6A and 9A are concerned. 
The constitutionality of the amended Act 
was challenged before this Court in 
Yashpal v. State. Civil reference No. 4 of 
1967 (J. & K.) (FB) and later in the Full 
Bench decision of this court in AIR 1969 
J & K 88. The Full Bench. of this Court 
consisting of five Judges upheld the vali- 
dity of the Act and found that in view of 
the amendment the vice: of unconstitu- 
tionality from which the original Act suf- 
fered. had been removed. In the previous 
Full Bench case’ of Yashpal. (Supra) their 
Lordships observed as follows:— “ 


“It would thus be seen that the ordi- 
mance has substantially amended the ex- 
isting provisions of the principal Act. 
apart from introducing many new pro- 
visions, Reading the amended Act. we 
find that the entire ambit, scope and com- 
plexion of the principal Act has been 
changed. To begin with. Section 5 which 
previously was couched in a directory 
form has now been recast in a mandatory 
form.” Seva idee S 

7. Thus it is manifest that the 
amendment in the present -case is not 
merely the substitution of a few words 
here and there but the entire ambit, scone 
and complexion of the principal Act has 
been changed and therefore such an 
amendment is really in the nature of a re- 
enactment atid not an amendment pure and 
simple. Thus the constitutionality of the 
Act was upheld by the two Full Bench 
decisions of this court one in Yashpal Civil 
Ref. No. 4 of 1967 (J &K) (FB) (Supra) 
and the other in Wali Mohd. v. Admini- 
strator Municipality, AIR 1969 J&K 88 
(FB) Therefore when we are considering 
the validity of the Actin the present 
petitions. the admitted position is that the 
Full Bench decision of this court had uw- 
held the validity of the amended Act.. 


8 In the case before the Delhi 
High Court. however the amended Act 
itself was the subject-matter of decision 
and the majority judgment held that 


since Sections 5 and 7 were void ab initio. 


they could not be revived merely by an 
amendment but the Act-had to be re- 
enacted afresh. The Maioritvy Judgment 
proceeded on the premise that since the 
Act was void under Article 13 (2) of the 
Constitution of India. the doctrine of 
eclipse was wholly inapplicable and the 
Act was completely still-born. dead ‘and 
non-existent and therefore could be reviv- 
ed only by a re-enactment and not bv an 
amendment. Deshpande J. dissented from 
the majority view and was of the opinion 
that the amendment removed the vice of 
un-constitutionality and. therefore the 
amendment was a valid piece of legisla- 
tion. Before. however. we go to the ratio 
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decidendi of the Delhi High Court judg~ ` 


ment it may be necessary. to -examine the 
purport. ambit and the implications of a 
void statute. Art. 13 of the Constitution 
of India runs thus:— 


“All laws in force in the territory of 
India immediately before the commence- 
ment of this Constitution. in so far as they 
are inconsistent with the provisions of this 
part, shall, to the extent of such incon- 
sistency. be void. 


(2) The State shali not make any law 
which takes away or abridges the rights 
conferred by this part and any law made 
in contravention of this clause shall to the 
extent of .the contravention.: be void.” 
An analysis of this Article would clearly 
show that it contains two categories of 
legislation; the first categorv includes with- 
in its ambit pre-Constitution laws which 
‘are sought to be protected by Cl. (1) of 
Art. 13 except in so far as they violate the 
provisions of part II of the Constitution 
of India. In other words if a particular 
provision of a preconstitution Act in- 
fringes any of the provisions of Part II 
of the Constitution. it is void to that ex- 
tent, but if by an amendment of the of- 
fending provisions of Part III of the Con- 
stitution the vice ig cured then the of- 
fending provision automatically revives 
by the doctrine of eclipse without the 
necessity of a fresh amendment. Further- 
more. Cl. (1) of Art. 13 specifically pro- 
vides that the voidness of a statute would 
extend only to that portion of the Act 
which violates the provisions of Part II 
of the Constitution of India. 


9. As regards Cl. (2) it Is couched 


“in quite a different language and is an ex- 


press prohibition to the legislature or the 
Parliament from passing any Act which 
is, inconsistent with Part II of the Con- 
stitution of India. but at the same time 
the consequences of the violation of the 
provision is also provided in Art. 13 (2) 
namely that only that portion of the Act 
would be void which violates the pro- 
visions of Chapter III of thé Constitution 
of India and not the entire Act. The 
only difference is that. to such Jaws which 
are contemplated by Art. 13 (2) that is to 
say. post-Constitution laws. the doctrine 
of eclipse will have no application and 
even if a particular provision of Part III 
of the Constitution of India which is vio- 
lated by such an Act is amended the of- 
fending portion of the Act has to be recast 
and amended by the legislature or the 
Parliament (as the case may be) and 
will not revive automatically. This aues- 
tion is no longer res integra but has been 
settled by numerous authorities 
Supreme Court as also by the Full Bench 
decisiqn of this Court in AIR 1969 J. & K. 
88 (Supral. 


- gpeaking for the Court observed: 
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10, Now the next ‘question tha 
falls for determination is the extent and 
meaning of -the word ‘void’. 
question the decisions of the 
Court are by no means uniform. 
Keshavan v. State of Bombay. AIR 1951 
SC 128. 130 S. R. Das J. (as he then was) 


follows:— 


which’ are inconsistent “with the funda: 
mental rights. void ab initio or for-all pur. 
poses, On the contrarv. it provides tha 


all existing laws’ in so far as they are in-. 
s he i i - had the effect:.of| nullifying or rendering 
. the existing law which had become incon- 


consistent with the fundamental 


fundamental rishi. In eee a on 
after the commencement of the Constitu 
tion no ‘existing law will be permitted 
stand in the way of the exercise of: any 
of the fundamental riehts. ‘Therefore the 
ee of the existing law is limited, 


altogether. from the Statute Book.. for 
do so will be to give them retrospect 
effect Wace ‘we have said. they do no 
possess. Such laws exist for all p 
transactions and for enforcing all - rights. 
and liabilities accrued before the date. o 
the Constitution.” |“-- 

i. Gib tee ok E 


Lordships were considering the voidness — 
_ of-a pre-Constitution statute. but in o 


opinion in principle it makes no differ; 
ence. Their Lordships have clearly point; . 












ed out that the statute will be void fo 


all purposes and will not be enforceable - 


at all but such voidness will not have th 
effect of wining out the statute altogeth 
‘from the Statute Book. . Similarly F 
Ali'-J, approaching the same auestion o 
served: as follows at paste 133 ibid:— 


Constitution came into force, and as 
gards proceedings whéther not vet be 
or pending at the time of the enforcemen 
of the Constitution and not vet prosecute 
to a final judgment the very serious au 
_tion arises as to whether a law which h 
been declared by the Constitution to 

_ completely ineffectual can yet be applied. 
On principle and “good authority. th 
answer to this question would appear 
me to be that the law having ceased to 
effectual can no longer be applied.” 


12. In another decision of th 
Supreme Court. Bhikaji Narain v Sta 
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of M. P., AIR 1955 SC 781. 784 their Lords 
ships observed as follows:— 
“Art. 13 (1) by reason of its languave 
cannot be read as having obliterated ‘tha 
entire operation of the inconsistent laws 
of having wiped it out altogether from 
the statute book. Such-laws existed for 
all past transactions and for enforcement 
of rights and liabilities accrued. before the 
date of the Constitution, as was held in 
Keshavan Madhava Menon’s . case, 
1951 SC 128. The law continued in force 
even after the commencement of the, Con-. 
stitution, with respect to. persons °-who ' 
were not citizens 'and could not claim ‘the 
fundamental right. In short. Art. 13' (1) 


sistent with Art. 19 (1) (2) read with Cl} (6) 
aa it then stood ineffectual. nugatory ‘and 
devoid of any legal force or binding ef- . 
fect only with respect to the exercise of 
fundamental right on and after the data 
of the commencement of the Constitution, 
13. ° In this case their Lordships 
further held, that in case of pre-Constitu« 
tion’ statutes the doctrine: of eclipse would 


: apply and observed as follows:— . | 


' The true’ position is that the ‘mz 


-pugned law became. as it were. eclipsed. 
for the time being. by 


the ‘fundamental 
right, The effect’ of the Constitution 
(First Amendment) Act. 1951. was to. re» ' 
move the shadow and to make the ‘im+ 
pugned Act free from all blemish’ or. in- 
firmity. If that were not so. then it isino®? 
intelligible what ‘existing law’ could Have 
been sought to. be saved from the opera- 
tion of Art. 19 (1) (g) by the amendedicla- — 


‘use (6) in so-far as it sanctioned the crea- 
_ tion of State monopoly for ‘ex hypothesi® - 


all existing laws’ creating such monopoly ` 
had. already becorne void at the date of 
the commencement of the Constitution in. 
view of CL (6) as it then stood.” (See 
page 785). 

Thus in both. hese decisions while hold- 
ing that a statute was void and therefore 
unenforceable and ineffectual the Sup- 
reme Court clearly held that it continu- 
ed to remain on the Statute Book and 
could not have been held to be obliterated 
therefrom. -On the other hand in Behram 
Khurshid v. State of Bombav. AIR .1955 
SC 123 and in Deep Chand v. State of 
U P.. AIR 1959 SC 648 thelr Lordships 
appear to have taken an extreme view of 
the matter which is absolutely different 
from the view taken by them in the two 
earlier cases (Supra). . 

14, In Behram Khurshid’s 
ATR 1955 SC 123 Mahaian C. J. at page 
145 observed as follows:— - 

“The result therefore of this pro- 
nouncement is that the part of the section . 
of an existing law which is unconstitu« 


case, 


tional is not law. and is null and void. 


Ait 


‘tigre 


For determining the rights and ob- 
Figations of citizens the part declared void 
should be notionally taken to be obliterat- 
ed from the Section for all intents and 


purposes, though it may remain written © 


on the statute book and be a good law 
when a question arises for determination 
of rights and obligations incurred prior 
to 26th January 1950 and also for the 
determination of rights of persons who 
have not been given fundamental rights 
by the Constitittion. Thus, in this situa- 


tion, there is no scope for introducing.. 
terms like ’relatively void’ coined by the - 


American Judges in construing a Con- 


stitution which is not drawn up in similar 
- language and the imnlications of which 


‘are not quite familiar in: this country”. 


' 15 Similarly In Deep Chard’s 
case, ATR 1959 SC 648 (Supra) their Lord- 
ships of the Supreme Court observed as 
follows:i— ' ~” : 


“A constitutional prohibition against 
a State making certain laws cannot be 
whittled down. by analogy or by drawing 
inspiration from decisions on the pro- 
visions of other Constitutions: nor can we 
appreciate the arguments that the words 
‘Any law’ in the second line of Art:-13 (2) 


. posits the survival of the law made’ in the 


teeth of such prohibition.” (see page 656). 


16. . In Mahendra Lal Jaini v. State 
of U.P.. AIR 1963 SC 1019, 1930 Wanchoo 


J. appears: to: have reconciled and synthe- ., 


sized the different views expressed in the 
above decisions and observed as follows: 


“It Is however urged on behalf of the 
respondents that this would give.a dif- 
ferent meaning to the word ‘void’ in Arti- 
cle 13 (1) as compared to Art. 13 (2). We 
do not think so. The meaning of the 
word ‘void’ in Art. 13 (1) was considered 
in Keshava Menon’s case, AIR 1951 ‘SC 
128 and again in Behram Khurshid’s case 
AIR 1955 SC 123. In the later case. 
Mahaian C. J. pointed out that the maio- 


Tity in Keshava. Menon’s case clearly - 


held that word ‘void’ in Art. 13 (1) did 
not mean that the statute stood repealed 
and therefore obliterated from the statute 
book, nor did. it mean that the said statute 
was void ab initio. This in our opinion. 
if we may say so with respect. follows 
clearly from the language of Art. 13 (1) 
which pre-supposes that the existing laws 


are good except to the extent of the in- 
consistency with the fundamental rights.” - 


“Therefore it was pointed out that 
the effect of Art. 13 (1) with respect to 
existing laws in so far as they were un- 


constitutional was only that it nullified 
them, and made them ‘ineffectual and 
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nugatory and devoid of any legal force on 
binding effect? The. meaning of the 
word ‘void’ for all practical purposes ig 
the same in Art. 13 (1) as in Art. 13 (2} 
namely that the laws which were void 
were ineffectual and nugatory and devoid 
of any legal force or binding effect”. 


- I7. Similarly.in Amritsar Municf4 
pality v. State of Puniab, AIR 1969 SG 
1100, 1103 the view expressed by, 
Wanchoo J. appears to have been endorse 


:ed in the following words:— 


“We are unable to accept the argus 


“ment that since the High Court of Puniab 


by their judgment in Mohinder. Singh 
Sawhney’s case. AIR 1968 Puni 391 struck 
down the Act. Act 6 of 1968 had ceased 
to have any existence in law and that in 
any event, assuming that the judgment of 
2 High Court in Mohinder 
Singh’s case, AIR 1968°Punj. 391 did not 
make the Act non-existent. as between 
the parties in whose favour the order was 
Passed in the earlier writ petitions. _the 
order operated as res judicata and on that 
account the Act could not be enforced 
without re-enactment.” i 


Here also the Supreme Court reiterated 


-that even if a court struck down the vali- 


dity of`a statute it did. not cease to hava 
any existence in law. nor did it become 
non-existent as between the parties. 
Deshpande J. in the Delhi case, AIR 1971 
Delhi 1 (FB) (Supra) has accepted the 
view expressed by Wanchoo J. in 
Mahendra Lals case. AIR 1963 SC 1019 
(Supra) and by Shah J. in. the Amritsar 
Municipality case (Supra). We respect- 
fully agree with the view taken by Desh- 
pande J. and hold that when a statute is 


‘struck down as violating any of the pro- 


visions of Part IL of the Constitution or in 
view of legislative incompetence. the Act 
does: not become completely non-existent 
in law but continues to remain on the 


- Statute Book to be used for a collateral 


purpose that is tosay for repeal or amend- 
ment. Indeed if the majority judgment of 
the Delhi High Court that such a law is 
wholly non-existent. dead and still-born 
ig accepted then as aconseaquence thereof 
the law will have to be completely obli- 
terated and effaced from the Statute Book 
and the legislature would be compelled to 


‘start the legislative process from beginn- 


ing to end. because if the Act is effaced 
from the Statute Book it cannot be look- 
ed into for any purpose whatsoever. Thus 
the result would be that by virtue ofa 
decision of this Court there will be direct 
interference in the legislative process 
leading to several. complications. On the 
other hand the more reasonable view in 
our opinion seems to be that: when a 
statute is declared to be vold either by 
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the High Court or the Supreme Court, i 


case (Supra). 
view is accepted that a statute once stru 
down as void being violative of the pro 
visions of part HI of the Constitutio: 


non-existent so as to be effaced from th 
statute book, then a very anomalous r 
sult would follow. Suppose the Act ha 
been struck down by the High Court o 
the Supreme Court and as a consequenc 
ceases to remain on the statute book. 


sion of the Supreme Court gebseaucntly 
overrules its previous decision and un 
holds the constitutionality of the A 
how can the Act then be brought back on 
the statute book after having been com 
pletely obliterated from it? This will lead 
to an impossible situation. For these rea- 
sons also we are not able to agree wi 
the view of the Delhi High Court that a 
void statute ceases to remain on the 
Statute Book for any purpose whatsoever. 


these two kinds of declarations. In p 
former case the declaration extends to the 
entire Act by declaring every section 


enact a fresh law because there is nothi 
to amend. In the latter case the remainin 
provisions of the Statute are declared 
ultra vires because they render the Aq 


selves do not violate any provision of 
Constitution so as to be declared void. 
other words, these sections become 

effectual in the absence of the offending 
sections In which case {if the offending 
sections alone are amended by the legisla- 
-ture, then the remaining sections au 
matically revive. This is not because 
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the application of the doctrine of eclipsa 
but because the g sections which 
do not offend any article of the Constitu- 
tion become at once workable as soon as 
the vice of unconstitutionality appearing 
in the offending sections is removed’ by 
an amendment. | | 


19. This brings us fo the most 
vital issue in the case that if an Act or a 
portion of it is declared void by the Sup- 
reme Court or the High Court. can it be 
revived by amendment or can it be reviv- 


becomes still-born, dead and completely: €d onlv by a fresh enactment. To begin 


with in the case before the Delhi High 
Court there is a clear finding by’ their 
Lordships that Sections 5 and 7 (2) being 
ultra vires as violative of Art. 14 of the 
Constitution of India the whole act: had 
to be declared as void. In the case before 
us, however. that is not the position at 
all, Even before the court came to 'con- 
sider this point the amended Act. had 
come into force. The original S. 4 of the 
Act provides for notice for eviction and 
even if Section 5 is struck down it-cannot 
be said that Section 4 is an inseparable 
part of Section 5. because Section 4 is not 
completely put out of action. It may be 
that if a notice is issued to an occupant 
for eviction. as a law abiding citizen he 


might accept the notice and vacate.the - 


premises in which case recourse to S. 3 
will not be necessary at all. Thus even if 
S. 5 is struck down S. 4 does not become 
unworkable. Furthermore S. 7 of the Act 
has not been declared by us to be ultra 
vires so far and we are not in the present 
case called upon to determine the validity 
of this section. because the present case 
does not relate to recovery of rent as ar- 
rears of land revenue. The position. there- 
fore, is that both Sections 4 and 7 have 
not so far been declared ultra vires by 
this court. 


20. It was contended by the learn- 
ed counsel for the petitioners that in view 
of the Full Bench Judgment of the Delhi 
High Court we should import a legal fic- 
tion and hold that the amendment could 


not have revived Section 5 of the Act. 


without the whole Act being re-enacted 
afresh and therefore strike down the 
Amended Act. It seems to us that the 
argument is extremely far-fetched. The 
Delhi High Court proceeded on the foot- 
ing that since the Act was ultra vires 
there was nothing to amend it and the 


. only remedy for the legislature was to re- 


enact the Act afresh. The facts in the 
Delhi case are clearly distinguishable 


- from the facts in the present case. Never- 


theless projecting the arguments of the 
learned counsel for the petitioners to 
their logical end. we feel ourselves unable 
to agree with the matority view taken by 
the Delhi. High Court. In this connec: 


ALR 


ff 
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tion we might mention the exact view 
taken by the Delhi High Court. The 
majority judgment adumbrated the 
following propositions:— 


'"A wholly void statute may be ren- 
dered operative by the legislature in 
any of the following ways:— 


@ the statute mav be re-enacted 
after the vice which had led to the de- 
claration of voidness being removed from 
it. 


(ii) The legislature may pass a validat- 
ing Act retrospectively putting out of the 
wav one of the competing statutes which 
enabled unconstitutional discrimination 
being practised under it and bv providing 
that all action should be deemed to have 
been taken and shall be continued under 
the other statute which is otherwise with- 
out blemish. 


(iii) By constitutional amendment 
specifically mentioning the void statute 
and protecting it against any attack on 
the ground that it violates any of the 
fundamental rights secured under part III 
of the Constitution. Prospective amend- 
ment of the portions of a void statute with 
the intention of ridding it of the vice af- 
flicting it, as has been done bv the 
Amending Act of 1968 in the present case. 
is not one of the methods that could be 
adopted to achieve that result. At least 
the decisions of the Supreme Court as I 
understand them leave no room for that.” 
While we agree with their Lordships that 
the modes mentioned in paragraph 151. (i). 
(ii) and (iii) are undoubted modes which 
the legislature can resort to while replac- 
ing an Act declared void by the courts, 
yet we do not agree that these are the 
only modes and no other. On the other 
hand we respectfully agree with the pro- 
positions adumbrated by Deshpande J. 
who observed as follows:— 


“The conclusion on the first aspect of 
the question is that a statute which is 
void within the meaning of Art. 13 (2) of 
the Constitution is ‘ineffectual nugatory 
and without legal force or binding effect.’ 
and the courts will not enforce it in decid- 
ing on the rights of the parties. but such a 
statute very much exists on the statute 
book and Parliament is bound to take 
notice of it for further legislation to re- 
peal or amend it.”. 


x x x x x 


“The second contention of the peti- 
toners therefore concedes that the legi- 
slature has the power to repeal a void Act. 
If the legislature can repeal a void Act. 
and it can make a new Act then it must 
follow that it can amend a void Act. For. 
the power to amend is either a power to 
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enact or a power to repeal. There can be 
no amendment which either does not re- 
peal a part of the existing statute or does 
not add to it. Basically. it is the power 
to enact a statute which is possessed by 
the legislature. A repeal or an amend- 
ment is nothing different from enactment. 
The possession of the power to enact a 
new Act and to repeal a void Act there- 
fore gives the legislature the power ta 
amend a void Act’. 


x x x x x 


“My answer to the second asnect of 
the question for decision therefore is that 
the principal Act could be revived or 
validated by the Amending Act of 1968 
and no further re-enactment of it was 
necessary.” 


21. Tt is. however. beyond dispute 
that where a particular portion or provi- 
sion of an Act is violative of the provisions 
of Part III of the Constitution, the vice 
can be cured by amending that particular 
part or provision and removing the vice 
of unconstitutionality. Even the- Delhi 
High Court does not hold that in view of 
Art. 13 (2) the legislature will have to re- 
enact the law afresh instead of making 
an amendment. Apart from this it seems 
to us that there is some confusion about 
the scope and ambit of the word “amend- 
ment’. After all amendment also is a form 
of re-renactment and there is no special 
charm in the word amendment. Where the 
offending sections are repealed and replac- 
ed by new sections. removing the vice of 
unconstitutionalitv it is for all intents and 
purposes a re-enactment of a part of the 
statute and that should be sufficient to 
validate it. We fully agree with the 
principles enunciated by Deshpande J. in 
para 16 of his judgment that an amend- 
ment should change the provisions of an 
unconstitutional statute with a view to 
making it constitutional which is in effect 
a re-enactment of such a statute. In 
American Jurisprudence Vol. 50 para. 468 
page 482 the following observations occur: 


“The amended statute is regarded as 
if the original statute has been renealed 
and the whole statute re-enacted with 
the amendment.” 


This is particularly so in respect of the 
Amendment Act before us where as point- 
ed out by us the nature. ambit and the 
complexion of Section 5 has been changed 
and some new Sections have been added 
making fresh provisions. Therefore even 
if we agree with the Delhi view. we 
would regard the present Amendment as 
a re-enactment of the original statute. 


22. This brings us to a considera< 
tion of the judgment of the Supreme 
Court in Shama Rao v. Union Territory of 


963.&K. [Pre 22-24] Khairat? 


Pondicherry, AIR 1967 SC 1480 on whi 
great reliance has been placed by e 
learned counsel for the petitioner. In 
case the Pondicherry General Sales T 
{Amendment) Act (13 of 1966) was he 
to be void and their Lordships held tha 
as the Act was a re-enactment of p 
cipal Act. it was still-born and void a 


an amendment, Deshpande J. distinguis 
ed his case on various grounds and ok 
served as follows:— . 













the decision in Sham Rao’s case. AIR 196 
SC 1480 is distinguishable. Firstly.: 
was the Supreme Court which had hel 
the ig ede General Sales Tax Aq 


statute ceases to have any enforceability 
anywhere in the country.” 
x x x x 


“Secondly the unconstitutionalityv 
fhe Pondicherry General Sales Tax A 


trary to any provision of Part III of 
Constitution. Therefore Art. 13 of 


cle 13 (2) of the Constitution. For 
same reason it does not decide whether 
Act void under Art. 13 (2) can be validat- 
ed by an amendment or not.” 

“Thirdly the decision in Sham Rao’s 
case was further explained and distin- 
guished in Devi Das v. State of Puniab. 
AIR 1967 SC 1895 by the same Constitu- 
tion Bench. this time unanimously”. (S 
Deshpande J. in AIR 1971 Delhi 1 ) 
paras 45. 46 and 47 pp. 12-13). 


We express our complete agreement 





See cae On the other 
seems to us that a later decision of 
Supreme Court in AIR 1967 SC 1895 
clear authority for the proposition that) if 
there ig any vice of unconstitution 
appearing in a part of a statute it can- 
cured by an amendment. In this n- 
nection their Lordships observed |as 
“No doubt in terms the section ins 
. he words “not exceeding two pice in a 
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A L E 
rupee.” in Section 5. If Section 5 is in- 


_serted in the Act by the Amending Act 


with the said words added. there cannot 
possibly be any objection. for that would 
be an amendment of an existing Act. But 
in substance the amendment brings about 
the same effect. The words ‘shall be 
deemed always to have been so inserted’ 
indicate that in substance Section 5 as 
amended is inserted in the Act with TERI 
spective effect”. 


These observations of their Lordships 
clearly show that the legislature could 
by the Amending Act cure the vice which 
was present in ‘the original section 5. 
Indeed if this vice was incurable, and 
could be cured only by a re-enactment of 
the entire statute. their Lordships should 
have made it clear. 


-Anart from this. there is a catena a 


authorities to show that where a portion 


of a statute is void as being violative of - 


the provisions of Part II of the Constitu- 
tion, the vice can be cured by an amend- 


ment. In a recent decision of the Supreme ` 


Court in Ahmedabad Corpn. v. NewS. S. 
Wvg. Co.. AIR 1970 SC 1292. 1296 the 
following observations were made:— 


"The legislatures under our . Con- 
stitution have within the prescribed limits. 
powers to make laws prospectively as well 
as retrospectively. By exercise of those 
powers, the legislature can remove the 
basis of a decision rendered by a com- 
petent court thereby rendering tat deci~ 
sion ineffective.” 


23. Thus their Lordships of the 


‘Supreme Court clearly recognized the 


power of the legislature to bring in an 
amendment rendering the decision. of the 
Court ineffective. In other words it is 
clearly held that where a court struck 
down the provisions of a statute as viola- 
ting Art. 14. the legislature can amend 
that provision by removing the vice. 


24. Similarly in Shri P. C. Mills 
v. Broach Borough Municipality. ATR 1970 
SC 192. 195 the following observations 
were made:— 


“When a legislature sets out to vali- 
date a tax declared by a court to be ille- 
gally collected ‘under ineffective or an in- 
valid law. the cause for ineffectiveness or 
invalidity must be removed before valida- 
tion can be said to take place effectively.” 


seses. = = este te 


“The legislature mav follow any one 
method or all of them and while it does 
so it may neutralize the effect of the 


. earlier decision of the court which be- 


cue ineffective after the change of the 
wW 


vá: 
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. “If the Iegislature has the power over 
fhe subject-matter and competence to 
make a valid law. it can at any time 
make such a valid Jaw and make it re- 
trospectively so as to bind even past 

ctions.” 

25. To the same effect are the 
decisions in AIR 1967 SC 1895 (Supra), 
ane 1969 SC 1100 and AIR 1970 Punj 

26. In ATR 1970 Bom 351 it is 
clearly pointed out that even after an 
lAct is struck down it is not completely 
effaced but continues to remain on the 
statute book and therefore this decision 
impliedly holds that such an Act can be 
amended by the legislature 

27. On a consideration of the cir- 
tumstances, facts and the authorities dis- 
cussed above, in our opinion the follow- 
ing legal propositions emerge :— 

(1) When a statute either as a whole 
or in part is declared void it means that 
the portion which ig declared void is in- 
effectual, destitute of any legal effect. and 
not binding on the parties. Nevertheless 
the Act remains on the statute book for 
the consideration of the legislature in 
order to repeal or amend the same and 
for using it for some other collateral 
purpose, 

_ _ (2) Where a portion of the statute is 
declared void, the legislature has the full 
ower to remedy this defect by bring- 

g in proper and suitable amendment 
without the necessity of re-enacting the 
law afresh. But where the whole Act 
has been declared to be void from Sec- 
tions one to the last it is obvious that 
there is nothing to amend and the only 
course for the legislature is to re-enact 
the statute afresh, 

(3) The doctrine of eclipse applies 
only to pre-constitution laws and not to 
Post-Constitution Statutes: In cases 

here a portion of the statute is struck 
down and as the other provisions of the 
Act are inseparable from the offending 
provisions. the whole Act is struck down, 
the legislature can remove the defect by 
amendment of the offending section; as 
a result of this the other sections will 

vive automatically. 

(4) The modes pointed out by the 
majority judgment of the Delhi High 
Court in AIR 1971 Delhi 1 (FB) (Supra) 
are not exhaustive but purely illustrative. 


(5) Where a provision of a post- 
Constitution statute is struck down as 







be replaced by an amendment, 
1972 J. &K./7 XI G—29 
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(8) The court does not repeal an Act 
which can only be done by the legisla- 
ture. The function of the court is mere- 
ly to interpret and give a particular 
meaning to an Act and to strike it down 
if it is inconsistent with constitutional 
provisions. 


28. For the reasons given above 
we are clearly of the opinion that the 
principal Act as amended by Act VI of 
1968 ig a valid piece of legislation and 
cannot be held to be unconstitutional onl. 
any ground whatsoever, We decide the 
point referred to us accordingly. The 
cases will now be sent back to the Ben- 
We concerned for disposal according to 

wW. 


29. We might mention here that 
In the case of Khairati Lal v. The Dis- 
trict Judge the Referring Judge has men- 
tioned that the question as to whether 
a Wasidari lease granted under the old 
rules could be governed by the said rules 
may also be referred to the Full Bench, 
but after hearing the parties, We think 
that this is not a substantial question of 
law and can be decided by the Bench 
ra on merits along with the other 

c 


J. N. BHAT, J.:— 30. I agree. 

MIAN JALAL-UD-DIN, J.:— 31. I 
agree. 

JASWANT SINGH, J.:— 32. I 


have had the advantage of perusing the 
elaborate judgment prepared by my lord 
the Hon'ble Chief Justice after an exhaus- 
tive review of the case law bearing on 
the various points arising in the case. I 
entirely agree with his Lordship that a 
law which is declared void by a supe- 
rior court becomes ineffectual, inopera- 
tive. unenforceable and destitute of legal 
effect but continues to exist on the sta- 
tute book and is available to the legisla- 
ture concerned for repeal, amendment, 
re-enactment or validation. If this were 
not so, it would not have been possible 
for the Parliament to validate certain 
statutes by means: of the Constitution 
(First Amendment) Act, 1951, which in- 
serted Article 31-B and added Ninth 
Schedule in the Constitution and later 
supplemented the Schedule by means of 
the Constitution (Fourth Amendment) 
Act, 1955, and the (Seventeenth Amend- 
ment) Act, 1964. That the law declared 
void becomes only unenforceable and 
inoperative but is not abrogated would 
also be clear by a reference to the origi- 
nal draft of Article 13 (1) of the Con- 
stitution which as pointed out by Fazl 
Ali, J. in AIR 1951 SC 128 (at p. 132) 
contained the words “shall stand abro- 
gated” instead of the words “shall be 
void”. 

33. I am also in respectful agree- 
ment wlth the conclusion arrived at by 
my lord the Chief Justice that in vlew 
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of the Full Bench decision of this court 
in Yash Pal v.. State (Civil Reference 
No. 4 of 1967 (J. & K.)) Section 5 of the 
Jammu and Kashmir Public. Premises 
(Eviction of Unauthorised Occupants) Act, 
1959, as amended by Act No. VI of 1968 
ig no longer open to challenge as the 
vice of unconstitutionality on the basis 
of discrimination from which it original- 
ly suffered was removed therefrom by 
Act No. VI of 1968 and it was not neces- 
sary to re-enact the whole Act after re- 


` moval of the vice. 
f Reference answered, 
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(V 59 C 25) 
FULL BENCH 
S. MURTZA FAZL ALI. C. J., JASWANT 
SINGH AND MIAN JALAL-UD-DIN, JJ. 
Sant Ram and others, Petitioners v. 
State of Jammu & Kashmir and others, 
Respondents. 
.. Writ Petn. No. 6 of 1970, Dj- 9-9- 
E971. 


(A) (Jammu & Kashmir) State Land 
Acquisition Act (10 of 1990), S. 53- — 
Power to make rules — Ac of 
land — Draft award announced on 15-10- 
1969 — Apportionment of amount of 
compensation so awarded by Collector 
made on same date in accordance with 

No. 8 dated 26-8-1969 - Failure 
to publish Circular- as required under 
Section 53 — Held, delar did not ac- 
quire force of a rule and was not bind- 
ing cte Collector specially 
. right erel 

ease — Fact that 
published .on 24-12-1970 was 
— Land owner could move the Collector 
under Section 30 for referring the matter 
to the Civil. Court. AIR 1967 SC 1170 
and AIR 1966 SC 237 and AIR 1926 Lah 
321 and AIR 1941 Lah 268, Rel. on. onto, 13) 


‘(Paras 
(B) (Jammu & Kashmir) “ae ome 
Acquisition Act {10 of 1990), S. 
Power of Collector to refer to the a Civil 
Court dispute relating to apportionment 
of amount of compensation — The power 
of the collector under Section 30 is un- 
fettered by any statutory inhibition. 
(Para 12) 


Chronological Paras 


Cases Referred: 

(1967) ATR 1967 SC 1170 (V 54) =. 

. (1967) 2 SCR 454, State of | 
Madhya Pradesh v. Thakur Bharat 


Singh ; 

(1966) ATR 1966 SC 237 (V 53) = 
(1985) 3 SCR 578, Dr. D, H., Grant 
v. State of Bihar thà 

(1955) AIR 1955 SC 549 (V 42) =m ; 
(1955) 2 SCR 225, Ram Jawaya 
v. State of Pimi ab T0 


10 
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U ATR 1941 Leh 268 (V 28) = 
un LR 153, Nanak Chand -v. 


Biren 1 Ditta 
(1926) AIR 1926 Lah 321 (V 13) -= 
92 n Cas 484, Bago v, Roshan 
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Thakur, for Petitioners! Aman 
Chand, toe Respond ents 


MIAN JALAL-UD-DIN, J.: Tha 
petitioners have filed this writ petition 
under Article 82 (2-A) of the Constitu- 
tion of India read with Section 103 of 
the Constitution of Jammu and Kashmin 
for the issuance of a Writ directing the 
Collector, respondent No, 2. to award 
compensation of the land belonging . fo 
the petitioners acquired by him by ap- 
portioning the amount of compensation 
according to circular dated 12-8-1965 
published in the Government Gazette No, 
20 of 1965 between the petitioners and 
respondents Nos. 3 to 6. or any othen 
writ or direction as the court may deem. 
appropriate in the circumstances of the 
cage. 


2. The petitioners have’ avedved 
that Kh. Nos. a 369/203/78 end 202 
fas cliuate da eilinge Ta E 

e e Jakheni. T 
Udhampur belonged to the petitioners and 
the respondent Nos. 3 to 6 are tenanta 
and pay cash rent @ Rs. 18/- per annum, 
The above mentioned land was saua 
under the Jammu and Kashmir Land 
quisition Act, for the construction of Pat 
station at Udhampur, and that a draftā 
award was prepared by the Collecton 
respondent No, 2 It was submitted fo 
the Secretary to Government Revenue 
Department on 16-8-1969 for approval of 
the Revenue who accorded his 
approval vide his No. Rev, (LA) S0. 
The award was announced on 15-10-1969. 
The total amount of compensation award- 
ed was Rs, 69,406.25. Respondent No. 2 
Prepared apportionment statement of 
ocara Wita was toD be treated as 

part of the award announced on 15-10» 
1960 (vide Annexure f 


pondents Nos. 3 to 6 (the tenants 
award as such is an y 


Section 18 of the Land Ac« 
quisition Act in so far as it relates to the 
disputes regarding the apportionment 
could not be possible in the absence of a 
ecision regarding apportionment, 

fhe paming of jhe award when the peti 
tioners approached the Collector respon» 
dent No. apee request for the dise 


em, ector off 
petitioners only 18/73 sete of the total 
amount of gaa agate and ee shares 


Aften 


~d' 
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fhe aforementioned apportionment even 
though unwritten was, according to res- 
pondent No. 2 the Circular No. 3 dated 
26th August 1969 issued on 8th Septem- 
ber 1969 (vide Annexure ‘C’). Before 
the issuance of the circular Annexure ‘C’ 
the relevant provision regarding appor- 
fionment was contained in the circular 
fn the form of instructions dated 12-8- 
{L965 published in the Government Gazette 
No. 20 of 1965. Para, No. 3 of the 
aforementioned circular reads as under :— 

“Apportionment in the case of hold- 
ings under protected tenants :— 


(i) In ease of holdings under pro- 


tected tenants the apportionment be- 
tween the landlord and tenant shall res- 
pectively :— 

(a) Where the tenants pay one half 
of the produce or its . uivalent in cash 
as rent be 90% and 1 

(b) Where the tenes pays 2/3rd of 
the produce or its equivalent in cash as 
rent be 85% and 15%; 

(c) Where the tenant pays 1/4th of 
the produce or = eakat in cash as 
rent be 80% and 2 ; and 

(d) Where the aaa pays only re- 
ae at Parta Deh rates be 75% and 


(ii) In all other cases where the rates 
of rent may be erent the aforemen- 
fioned Perennial ee laid down in sub- 
parts (I) will guide he calculation of ap- 
portionment. ect. etc. 


sesesosovpoo 


Kt is further averred that the draft award 
having been prepared and submitted by 
the Collector respondent No. 2 on 16-8- 
£969 the apportionment had to be done 
according to the provisions contained 1m 
the above mentioned circular which was 
fn force at the time of the draft award 
and was superseded only by the circular 
of 1969. The apportionment as made in 
respect of the amount of compensation 
between the petitioners and the respon- 
dents 3 to 6 according to the circular 
No, 69 of 1969 is illegal and without 
flurisdiction. The circular of 1969 apart 
from being inapplicable to the case of 
the petitioners, is ultra vires of the provi- 
sions of the Land Acquisition Act and 
amounts to an offensive piece of dele- 
gated legislation inter alia on the follow- 
Ing grounds :— 

(a) That Section 53 of the Land Ac- 
quisition Act conferring power on the 
Govt to frame rules makes it obliga- 
tory on the Govt, to make rules consis- 
tent with the principal Act and for the 
purpose of guidance of the officers in all 
matters connected with its enforecment, 
and the same are to be published in the 
Government Gazette. The aforesaid cir- 
cular was never published in the Govt 
Gazette. therefore omission on the part 
of the Government to have the circular 
pubHshed in the Government Gazette 
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enforceable. The apportionment of com- 
pensation between the landlords and the 
tenants in respect of the land ecquired 
by the Collector, quantum of compen- 
sation for the landlord and the tenants 
affeceted the substantive rights of the 
parties which could be done by the 
Legislature itself and not by an Execu- 
tive fiat. The scope of Section 53 there- 
fore was not wide enough so as to include 
the power of creating substantive rights. 
The Section confers unfettered powers 
on the Government without laying 
rational and guiding principle for the ex- 
ecutive Government to exercise the 
powers. The power, it is averred, is hit 
by Art. 14 of the Indian Constitution. The 
circular is in the form of instructions 
and as such cannot have a legislative 
effect so as to avoid the passing of the 
necessary legislation. The apportionment 
in the manner proposed by the Collector 
orally amounts to violation of funda- 
mental rights of the petitioners in regard 
to the immovable property inasmuch as 
the share of compensation offered to them 
can hardly be said to be adequate com- 
pensation for the ownership rights which 
would stand extinguished on the com- 
pletion of the acquisition proceedings. ` 
The petition is supported by an affidavit. 
Along with the petition the petitioners 
have filed Annexure ‘A’ copy of the final 
award, Annexure ‘B’ apportionment 
statement for the land in dispute and 
Annexure ‘C’ the impugned circular, 


3. The respondents filed their ob- 
Jections through Raizada Amar Chand 
Addl. Advocate General. The respond- 
ents have questioned the maintainability 
of the petition on the ground that the 
petitioners did not pursue the remedy 
available under Section 18 of the Jammu 
and Kashmir Land Acquisition Act. It 
is, however, admitted that the land was 
acquired and award made after obtain- 
ing approval of the Revenue Minister. 
It is conceded that the respondent No, 2 
apportioned the compensation between 
different persons interested in accordance 
with the impugned circular. The peti- 
tioners did not raise any objection at the 
time of filing their’ objections with re- 
gard: to apportionment of compensation 
between the landlords and tenants. The 
impugned circular has superseded and 
has replaced the earlier instructions con- 
tained in circular of 1965 relating to ap- 
portionment of compensation. It is. how- 
ever, admitted that the impugned cir- 
cular was not published in the Govern- 
ment Gazette. About the impugned cir- 
cular it is stated that it contains only ex- 
ecutive instructions issued by the res- 
pondent No. 1 for guidance of collectors 
and therefore it is not necessary under 
law to publish the same in the Govern- 
ment Gazette. The above circular is 
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legally valid and binding upon respond- 
ent No. 2 in spite of the fact that it was 
not published in the Government Gazette. 
Respondent No. 1 was fully competent to 
issue impugned circular. It is denied that 
Section 53 of the Land Acquisition Act 
is hit by Art. 14 of the Constitution of 
India. It is denied that the circular in 
any. way offends the provisions of tha 
Constitution. Later on additional objec- 
tions were filed by the State to the effect 
that the impugned. circular was publish- 
ed in the Government Gazette on 24th 
December 1970 (that is after the writ 
petition wag admitted). By the above 
. publication in the Government _ Gazette 
the impugned circular has acquired the 
force of rule made under Section 53 of 
the Land Acquisition Act A supple- 
mentary affidavit from S. Sohan Singh 
Secretary to Government Revenue De- 
partment was also filed along with the 
additional objections. ; 


4. ` The case originally came up for 
hearing before my learned Brother Jas- 
want Singh, J. The points raised were 
‘that the Government was net competent 
to issue executive instructions relating to 
apportionment of compensation payable 
for the land acquired under the provi- 
sions of Jammu end Kashmir Land Acqui- 
sition Act amongst the persons interest- 
ed in such land; that the impugned cir- 
cular was invalid and it not only affect- 
ed the rights of the parties but also the 
discretion of the Collector under S. il 
of the Act. The instructions contained 
in the impugned circular could not be 
characterised as rules under Section 53 
of the Land Acquisition Act as it had 
not been made after the previous publi- 
cation. . 

5. Considering all these matters 
that were raised before him, my learned 
Brother was of the opinion that these 
points were of great importance and re- 
quired authoritative pronouncement and 
therefore he referred . the case to the 
Hon’ble Chief Justice who was pleased 
to refer this case to the Full Bench for 
determination of these points, and for 
disposal of the petition. 


6. We have heard the learned 
~ counsel for the parties at great length. 
T: Appearing for the petitioners 
Mr. Thakur has submitted that the award 
was announced by the Collector on 15-10- 
1969, but the Collector omitted: to appor- 
tion the amount of compensation between 
the landlords and the tenants i.e. .the 
petitioners and respondents 3 to 6. The 
award could not therefore be said 
to have been made in pursuance of Sec- 
tion 11 of the Land Acquisition Act as 
it was an incomplete document. An obli- 
gation’ was cast under the Section on the 
Collector to apportion the amount of com- 
pensation amongst the interested per. 
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sons. Nor was this notified fo the In» 
terested persons with the result that no` 
reference regarding the dispute of ap 
portionment could be made under Sec« 
tion 18 of the Land Acquisition Act to 
the Civil Court. It was only after the 
passing of the award that the Collector 
when approached by the petitioners for 
the disbursement of the amount of com 
pensation offered to the petitioners only. 
18/73 share out of the total amount of 
compensation and he reserved 55/73 shares 
for the tenants. The Collector: informed 
the petitioners that his basis of the ap 
portionment was the circular of 26th 
August 1969 (Annexure ‘C’). It is cons 
tended that this Government circular has 
not force of law. Even if it be assum~ 
ed that this circular was issued by tha 
Government in exercise of the powers 
vested in it under Section 53 of the Land 
Acquisition Act nevertheless this could 
not acquire the statutory force inasmuch 
as it was not published in the Govern+ 
ment Gazette and also it fettered the 
judicia] discretion of the Collector. Atr 
tention is invited to an earlier circular 
of the Government dated 12-8-1965 which 
wes published in the Government Gazette, 
It is submitted that it was most appro- 
priate on the part of the Collector to 
have disbursed the amount of compensa~ 
tion in accordance with the instructions 
laid down in this earlier circulat which 
bad acquired the force of rules under 
Section 53 of the Jammu and Kashmir 
Land Acquisition Act. The manner in 
which the impugned circular has been 
issued and the way in which the Collec 
tor has proceeded in the matter has ad= 
versely affected the proprietary rights of 
the petitioners. It is a case where the 
fundamental rights of the petitioners 
Mr. Thakur has fur- 
ther submitted that the court may dec- 
lare the impugned circular of 1969 (Ans 
nexure ‘C’) as ultra vires and therefore 
liable to be quashed and the Collector 
also directed to pass a fresh eward in 
the case in which the question re- 
lating to apportionment of compensation 
amongst the parties could be decided in . 
pursuance of Section 11 of: the Land 
enp onan Act and the rules made there~ 
under. 


8 As egainst this Mr. Amar Chand 
counsel for the. respondents has question- 
ed the maintainability of the petition on 
the ground that the petitioners remedy 
in the matter was not by way of writ 
but by way of asking the Collector to 
make a reference to the Civil Court under 
Section 18 of the Jammu and Kashmir 
Land Acguisition Act, As the petitioners 
have failed to avail of this remedy in’ 
time, therefore the present petition can- 
not lie. It is further submitted that the 
petitioners did not object to the appor~ 
tlonment of compensation at the time of 
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ments of the learned counsel for the 
parties. In the course of such argu- 
ments, it shall be open to the learned 
counsel for the plaintiff to-argue that the 
defendants cannot take up the plea of 
being agriculturists. as was done before 
me, on the ground that the decree, if 
any. shall eventually be passed against 
the assets of the deceased father of the 

against them per- 


8. In the result I accept this revi- 
Bion petition; set aside the order under 
revision and, hereby send back the case 
fto the trial Court for fresh disposal after 
ating in view the observations made 

ve, 


Revision allowed, 


AIR 1972 JAMMU AND KASHMIR 105 
(V 59 C 27 
en BENCH 
S. MURTAZA FAZL ALI. C. 
ft. N. BHAT, JASWANT SINGH ND 
MIAN ‘JALAL-UD-DIN. JJ. 
_ Mohammad Akbar Bhat, Appellant v. 
Mohammad Akhoon and others, Respond~ 
en: 


ts, 
Second Appeal No. 32 of 1969. D/- 
EA from decree of Dist J. Bara- 
m 


and is not paian to aiana 
provisions. : 
All Mugalman tribes In the Kashmir 
2 who live mainly on agriculture 
ctise the custom under which widows 
mie only a life interest in the estate 
of their deceased husband till remarriage. 
When the widow dies the heritage goes 
fo the deceased husband’s agnates, 


(Para 21): 


The fact that this custom was based 
on Hindu Law and the Hindu themselves 
having abondoned it because of its un- 
reasonableness is no ground to say that 
ft vanished subsequently. It cannot be 
gaid that when a certain rule ig based on 
the analogy of laws peculiar to a parti- 
cular community. any change in that law 
ghould automatically bring in 
in the law as adopted by 
of the other community. 

° This custom is followed by muslims 
fn the valley to avoid fragmentation of 
land and such being the purpose the 
custom can be said to be reasonable and 
ft does not offend any of the provisions 
of the Constitution. ` (Para 27) 
Cases Referred: Chronological Paras 
AIR 1968 Puni 396 = 70 Pun LR 

609, Gurdial Kaur v. Mangal 
Singh 


a change 
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Mir 12 
4 J & K LR 257, Rasool Lone v. 
Mst. Rehmati 10 
4J &K LR 264 11 
3 J & K LR 23, Din Mohammad v. 
Karim Bibi 14 
ÜJ & K LR 20, Krishna Koul v. 


Sunder Lal, for Appellant; A, K, 
Malik, for ndents. 

BHAT, J.:— This civil second appeal 
against the decree passed by the District 
Judge, Baramulla, dated 28th Jume 1969 
confirming a decree passed by the Sub 
Judge Baramulla, on 30-11-1967, arises 
out of the following facts:— 

2. Mohammad Akhnoon, plaintiff, 
brought a declaratory suit with a prayer 
that the sale deed executed and register- 
ed on 23-5-1961 for 6 kanals 2 marlas of 
land under different survey numbers in 
Khewat Nos, 1, 2 and 3 situate in village 
Hum Tehsil Baramulla by Mst, Farzi, the 
widow of Ahad, brother of Mohammad. 
Akhoon plaintiff, in favour of the de- 
fendants 2 to 5 be declared inoperative 
and void after the death of hres Farzi, 
The case of the plaintiff was b on k 
custom which according to him was 
the following effect: That a Maa 
widow gets the estate of her deceased 
husband for her maintenance during her 
lifetime or till her remarriage and after 
her death, the estate reverts to the col- 
laterals of the deceased husband and as 
such a widow cannot make an alienation, 
temporary or permanent. of the property 
left behind by her husband. 
other pleas raised; in the written state- 
ment this custom was denied. The plead- 
ings of the parties gave rise to the follow- 
ing eleven issues:— 


(1) Whether the parties are governed 
by custom and-whether a widow takes 
the property of her husband {fill re- 
marriage or death only? O, P. P. : 

(2) In case issue No. 1 is not proved, 
can a widow oe the property of her 
husband? O, P. P 

(3) Whether a ‘widow can transfer the 
property left by her husband to meet 
the legal necessity? O. P. D 

(4) In case issue No. 3 is proved, 
whether the defendant No. 1 had neces-. 
sity to aliens the land eit by her hus- 
band? O. P. i 

(5) Tehe the suit is not main- 
tainable, because of the misjoinder of the 
parties? O. P. D. 

(6) Whether the sult is not maintain- 
able in the lifetime of the defendant 
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(7) Whether: all the co-sharers have 
mot been impleaded as parties and how 
will it affect the present suit? O. P, D. 

(8) Whether the sale deed executed 
by the defendant No.-1 in favour of the 
defendants Nos.) 2 to 5 is a fictitious one 
and the amount of consideration is only 
nominal and how does it affect the pre- 
gent suit? O. P. P. . 

(9) Whether the: suit land was the 
foint and undivided property of the plain- 
tif and the husband of the defendant 
No. 1? O. P. P. 

(10) In case issue No. 9 is proved, 
ET does it ‘affect the present suit? 


aD ` Relief,| 
3. .The trial Court recorded the 
evidence of the parties and ultimately 
relyin evidence of the plain- 





Kashmir, drawn up ‘by Santram Dogra 
held that a Muslim widow had only a 
life Interest in the property which she 
inherited from her deceased husband and 
accordingly decreed the suit of the plain- 
tiff, The lower! appellate Court remarked: 
“The eee witnesses produced by the 


plaintiff Rehman Wani and Mehda Wani 
have both stated that a widow has a 
limited in in the property of her 


husband and cannot alienate it but 
can retain the same during her lifetime 
or till her jre-marriage. is. the 


‘ question ` 55. 
d: “A widow inherits only 


“The defendants have not rebutted this 

evidence and the two witnesses examined 
by them Habib Joo and Saif-Ulleh do not 
speak a word] about it......... 
It endorsed the finding of the "iral Court 
on this point! It seems that there was 
no serious dispute about the custom in 
the lower courts; because, as would ap- 
pear from the judgment of the learned 
ng learned counsel for 
: d tried to argue that a 
widow could' pian the property for 
legal necessity. This paint of legal neces- 
sity was therefore argued before the 
courts below: and both the courts held 
that no legal necessity had been proved 
to authorise the transferor, Mst. Farzi, to 
alienate the Jand. Against this concur 
rent finding. ithe present appeal has been 
preferred to this Court. 

4. This appeal was originally heard 
by my learned brother Mian Jalal-ud- 
Din, J.. who thought that the custom set- 
up by the ‘respondents required closer 
scrutiny end: an authoritative pronounce- 
ment by a ex Bench. This case wes 
therefore placed } before His Lordship, the 
Chief Justice for constituting a larger 
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Bench and His Lordship, the Chief Juse 
tice, directed that the case be heard by 
all the four Judges of this Court. Con- 
sequently we heard arguments of the 
learned counsel for the parties. 

5. The argument of the learned 
counsel for the appellant is twofoldr 
firstly that there is no such custom among 
Muslims of Kashmir, which invests the 
estate of a deceased husband in a Muslim 
widow only till her lifetime or till hen 
remarriage. In the alternative hig argus 
ment is that even if such a custom is 
held to be existing, it has ceased to have 
the force of law; this custom was both 
rowed from Hindu Law; now by the 
Hindu Succession Act full proprietary, 
rights have been conferred upon widows 
who would before the Act get only Ufa 
estate, in the property of their deceased 
husbands. This point shall be taken up 
further in course of this judgment. 


6. Although this custom, set up by, 
the plaintiff was not seriously disputed 
inthe lower Couets. ser T anok che 
matter has been referred to the Full 
Court, some authoritative pronouncement 
on Pe proposition has to be made. 7 


to time by this Court or even 
by the Board of Judicial Advisors, are 
not uniform and there is a great deal of 
conflict in those authorities; but we shall 
examine these authorities on the : 
cation of custom generally and on tha 
csc point involved in this case rather 


Some confusion hag mapas ah 
In Be decision of cases wherein there k 
a controversy whether the personal law 
of the partes would apply or custom, — 
Section 4 of the Sri Pratap Jammu and 
Laws Consolidation Act. 1997, 


Kashmir 
ee No. 17 of 1997 leys down “The laws - 


ed and to be administered by 
Civil and Criminal Courts of the State of 
Jammy & are and shall be ag 
lows:-—~ f ‘ 
Adabx = xxx 
td) In questions regarding succession,- 
Inheritance special property of females, 
divorce: dower, adoption, guardianship, 
minority, bastardy, family relations, wills, 
legacies, gifts, wakf, partition, castes on 
religious usages or institutions the rule- 
of decision is and shall be as follows: - 


The Mohammadan Law where the 
parties are Mohammadens and the Hindu 
Law in cases where the . 


by any custom applicable to the pars 3 
tles concerned which is nof nee aad has : 
justice, equity or good conscience oe 
not been or any 


Wara 


altered or abolished and has not been 
declared to be void by any competent 
euthority: 

Section 5 of the same Act says thak— - 

“All local customs and mercantile 
usages shall be regarded as valid unless 
they ere contrary to justice, equity end 
“foes conscience or have been, or shall be 

eclared to be void by any competent 
authority”, 

8. These two sections read to- 
gether would lead to the inevitable in- 
ference that customs end mercantile 
‘usages shall be regarded as valid unless 
they are. contrary to justice, equity and 
Rood conscience or are otherwise declar- 
ed void by competent authority. This 
being the legal position, even then, the 

ed counsel for the appellant begins 
by stating that the normal presumption 
fs that in matters of succession (let us 
not discuss other matters) the rule of 
succession should be the personal law of 
parties if they are Muslims or Hindus as 
the case may be Persona] law can be 
only ignored if a custom is proved, 
laying down the mode of succession in a 

erent manner. As I said earlier 
fhere is some conflict of authorities on 
fhis point. I may straightway say that 
Hill the time the Board of Judicial Advi- 
sors were appointed in the State, the 
normal rule of succession was held to be 
as Iaid down in the book entitled Code 


of Tribal Custom in Kashmir. drawn up. 


by Pt. Sant Ram Dogra. This Pt. Sant 
_ Ram Dogra was the Assistant Settlement 
Officer, Kashmir who was vide Order 

dated - 12th Maghar. 1972 put on special 
duty, The said order rung as under :— 
“Under his highness’ command (vide 

; Minister’s letter No. 1876 dated 

‘August 12, 1915) Pandit Sant Ram Dogra, 
‘Assistant Settlement Officer, 5 
has been appointed Special Officer, to 
compile Riwaj-Am (general custom) in 
Kashmir and it was complained the 


gamindars do not respond to the summons ` 


fssued to them, Therefore. as recom- 
mended by the Department, His High- 
ness (vide Chief Minister’s letter No. 4707 
dated October 29, 1915) has sanctioned 
that the sald Special Officer shall be 
competent to fine upto the sum of Rs. 10 
eny person who does not respond to the 
summons issued by him.” - 
After touring the different parts of the 
valley and enquiries regarding 
guccession and inheritance, family rela- 
tions and other matters detailed în his 
book, he. compiled his Code of Tribal 
Customs in Kashmir incorporating there- 
fn the customs observed by the inhabi- 
tants of the valley. When any question 
arose about which an answer could be 
found in this book (it may be noted that 
book is a compendium of questions 
end answers about the different matters 
govered in the book) the same weg fol- 
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` according. to custom prevailing 


‘Khurshi 
' decided on 23-9-1952 (J, & K) he bas 
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lowed and for this very reason. we have 
very few reported cases relating to the 
controversy between custom and per- 
sonal law till the constitution of the 
Board of Judicial Advisors. In the val- 
ley this book was recognized as laying 
down the law on the subject incorporate 
ed therein and nobody questioned its au- 
thority. I may here mention that in the 
villages this book has not lost its autho- 
titative character even yet. In the Mufa- 
sil great importance is attached to muta- 
tions. Disputes, common in villagers are 
usually with respect to landed property 


‘and’ most of these disputes are decided 


in Revenue Courts and by Revenue Offi- 
cers on the basis of this book. Muta- 
tions thus attested are accepted by the 
villagers as the right disposition of lands 
by the attesting authorities, 

9. I may now refer to certain re- 
marks of Mr. M. A. Beg who was one 
of the two elected Ministers in the Maha- 
Taja Sahib’s rule and who was later the- 
Revenue Minister of the State from 1947 
to 1953. This gentleman belongs to the 
Muffassil and had an extensive know- 
ledge of the matters prevailing in the 
countryside. In a case cited as Abdulla 
v. Mst Fazi (Revn. Appin. No, 101 dated 
18th Har 2007 decided on 18th Assuj 
2007) (J. & K.) he observed :— 

rea cceueacees I do not think the Wazir’s 
is correct. The property of Aziz 
had already been divided in equel shares 
and before him it was only the Aaziz's 
share of Aziz’s property which was in 


dispute. He should have, therefore. con- 


fined hig judgment to that share alone. 
So far as the application of personal law 
is concerned, it is moot question. The 
parties did not claim the application of 
that law and as universally known. in- 
heritance to landed property in Kashmir 
is governed by the customery law. It 
would have been for the parties to esta- 
blish in Courts of Civil Law in case they 
claimed departure from the application 
of customary law. and a Civil Court 
would have gone carefully into that ques- 
tion and established if the parties were 
justified In seeking exemption from the 
application of: the custom. In a revenue 
court which is a court of summary pro~ 
ceedings we have to administer the law 
governing succession to landed pa 

e 


valley ............ ny 
In another case Mst. Khatooni v 


Mst. 
(Revn. 


too ; 
No. 86 of 28th Jeth 2007 


remarked :— 


duara baits Wazir Wazarat has decid- 
ed this case, as I have said above, on 
the basis of personal law. According to 
him in matter of succession to agricul~ 
tural property personal law is applicable 
to the parties. No proof of that fact is 
on record. It has been universally held 
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in the valley ofi Kashmir that in matters 
‘of succession to agricultural property 
among Mohammadans, customary law and 
not the Sharyat law applies. In a divi- 
sion bench case of our Court in 
which Hon’ble ‘Justice Sir B. J. Dalal 
and Mr, Justice Qayum sat it was held 
bode obivens It is ;well established that in 
Kashmir Province, Mohammadan Law 
does not govern the right of inheritance 
of Mo hammadans, but such law as modi- 
fied by custom] governs those relations, 
Under the Mohammadan Law a daugh- 
ter is an heir to father’s estate but she 
is not such an heir in Province 
with respect te agricultural land unless 
she is a Khana Nashin daughter to her 
father ............. I have followed this 
principle in earlier ju ts and as is 
very clearly brought - out =a commenta- 
ries on customary law prevalent in the 
valley of Kashmir, it may be safely as- 
sumed that asya : rule custom applies in 
. matters of succession to agricultural pro- 
perty in the ey of . Wazir 
Wazarat, therefore, was Wrong in hold- 
ing that personal law was applicable to 
this case, particularly so when he had 
no evidence a that fact before him.” 


It is significant to note that Mr. Beg has 
quoted a Division Bench authority of 

(Hon’ble Justice Sir B. J, Dalal and Mr. 
Justice Qayum) this court în support of 
his view and ‘remarked. that even those 
learned Judges had held that in the Kash- 
mir Province, Mohammadan Law does 


not govern the right of inheritance of 
Mohamma ; 


dans but such law es modified 
by. custom ‘governs these relations. 
Under the Mohammadan Law a daughter 
is an heir to; father’s estate but she is 
not such an -heir in Kashmir Province 


Beg - supports: my kee that till the 


advent of Board of Judicial] Advisors, it . 


‘was accepted that the rule governing suc- 
cession to landed property in the valley 
of Kashmir was custom and not personal 
law of the parties. There is however, 
one reported judgment on custom of this 
court in P. L. R. J. & K, High Court Rul- 
ings S. 1979-1991 page 85 and it says 
that among Sikhs of Kashmir the adop- 
tion of brother’s daughter’s son 
by custom. In this judgment his Lord- 
ship, Mr. Justice Kanwar Sain. has held 
custom proved only on = instances and 
‘the important remarks in this dudemien, 
are :— 


Muses ...- the foregoing six instan 
of adoption i maternal uncles could 
hardly be characterised as stray instances 
in a small community of few thousand 
men in this Ilaqa. For it must be re- 
membered that living memory of such 
instances cannot go much beyond 50 to 60 
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years end there are no records forth= 
coming of a period beyond 1950 ........ er | 

Apart however from these instances, 
there are to be found records of custom ` 
which must be deemed as of considers 
able weight. The Code of Tribal Custom 
in Kashmir Rt aao up. by the Assistant 
Settlement Off Kashmir on special 
duty in 1972-73 ae pp. 60 & 61 states that 
there is a custom of adoption amongst 
the Sikhs and that while the Sikhs of 
other places do not adopt a daughter's 
an the Sikhs of Badgam and Baramulla 

0. 3 

In another authority Krishna Koul wv; 
Sharda Nandan reported as 1 J. & K, LR 
20 page 456 a Full Bench of this High 
Court held that there 
among Kashmiri Pandits according to 
which a widow could adopt a son with 
out the consent or permission of her 
father-in-law. In this authority again 
reliance is placed on the entries in the 
Sant Ram Dogra’s Code of Tribal Cus- 
toms in Kashmir. This case, however 
went in appeal before the Board of 
Judicial Advisors (reported as1J & K 
LR 20 (Vol. 11) page 186) who affirmed 
the finding of the Court. In this 
authority of the Board of- Judicial Advi- 
sors Pt. Sant Ram Dogra’s Code of Tri- 
bal Custom in Kashmir has been quoted 
in extenso and relied upon. 

10. In Rasool Lone v. Mst Reh- 
mati reported as J & K LR Vol 4 p. 257 
a Division Bench of this Court consist- 
ing of Chief Justice R. B. Ganga Nath 
and Mr, Justice Masud Hasan held that 
the custom cetera prevalent among 
the agriculturists in the Kashmir Valley 
is that daughters inherit only. if they are 
Khana Nashin daughters otherwise they 
do not inherit at all and their’ Lordships 
further held that if a daughter failed to 
prove herself to be a Khana Nishin 
daughter. she poma not fal back upon 
Mohammadan La 

11. In drothes authority, again of 
a Division Bench of this Court. reported 
as J & K LR Vol. IV page 264 the same 
view was reper 

12. In Mst. Zebi v. ‘Resha Mir re- 
ported as J & K LR Vol. 4 page 254 a 
Division Bench of this Court hag held 
that succession could be governed either 
by a custom or by personal law because 
there could not be two different and in- 
consistent rules of succession and inherit. 
ance. It has further remarked that:— 

“It appears that some confusion 


‘exists as to whether a person who sets 


up a custom relating to succession can 
inherit under the Mohammadan Law. It 
is only when a custom is set up by a 
plaintiff which is not admitted by defen- 
dants and the plaintiff fails to prove the 
existence of the custom that the plain- 
tiff would be entitled to succeed under 
the Mohammadan Law. In the absence 


Tord 


of any custom governing succession, it 
is the personal law which would apply.” 
In this case again Pt. Sant Ram Dogra’s 
Code of Tribal Custom in Kashmir has 
been referred to. This case went in ap- 
peal before the Board of Judicial Advi- 
sors (reported as J & K LR Vol. 8 p. 117). 
Their Lordships set aside the finding of 
the High Court and remitted some issues 
to the trial court and their Lordships 
held that where plaintiff was nominated 
by her mother as Dukhtar Khana Nishin 
but she failed to establish a custom under 
which she claimed as a Dukhtar Khana 
Nashin, the plaintiff was nevertheless 
entitled to succeed as a daughter simpli- 
citer. Their Lordships further held that 
if the daughter failed to establish a cus- 
tom under which she claimed as a Dukh- 
tar Khana Nishin nominated by her 
mother, she is entitled to fall back upon 
Mohammadan Law and claim a share to 
` which thet law entitled her unless, of 
course, it is proved that by custom she 
ig excluded by some other heir and that 
Mohammaden Law has been superseded 
by such custom to that extent. Their 
Lordships discussed Question 58 of Pt. 
Sant Ram Dogra’s Code of Tribal Cus- 

in Kashmir, which was to the fol- 


"In what circumstan 
fers entitled to inherit ?” 

Answer: “Daughters inherit only 
when they reside with their husband, in 
their fathers home and are made Dukh- 
tar-i-Khana Nishin. otherwise not.” 
Their Lordships remarked: 


ces are daugh- 


“Tt is contended that the words ‘only’-: 


and ‘otherwise not’ imply that a daughter 
who was not a Khana Nishin daughter 
‘was excluded ‘from inheritance absolute- 
ly and not merely as against particular 
relations. A literal construction may 
lend support to this argument but it is 
extremely doubtful to say the least, that 
the implications of that construction were 
present either to the mind of Mr. Dogra 
or that of the persons on whose infor- 


mation the custom was recorded. It is- 


in the highest degree improbable that 
the answer would have been as record- 
ed if the question had been put clearly 
as to whether such a daughter could not 
be allowed to inherit whoever else may 
take the property, for instance the Crown 
by escheat or a very distant kindred. 
Probably they had such relations in their 
mind as a widow, cousins and the like 
and it may be as against such heirs the 
daughter's right under Mohammadan Law 
is not to prevail. For these reasons the 
answer to question No. 58 cannot be re- 
garded ag free from ambiguity where 
total exclusion of the daughter is in ques- 
tion. Evidence in proof of a custom in 
derogation of personal jaw should be un- 
uous.” 
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This authority has been followed since 
then. Reference may be made to 3 
J & K LR 23 Vol. 12 page 16 where a 
Division Bench of this Court relying on 
this authority 8 J & K LR 117 observ- 
ed that if a daughter failed to establish 
a custom under which she claimed as a 
Dukhtar Khana Nashin nominated by her 
mother ghe is entitled to fall back upon 
Mohammadan Law and claim a share to 
which that law entitled her unless of 
course it is proved that by custom she is 
excluded by some other heir and that 
Mohammadan Law has been superseded 
by such custom to that extent z 

13. ‘It will be noticed however 
that their Lordships of the Judictal 
Board even after deciding the case on 
the basis of personal law still say “un- 
less of course it is proved that by cuss 
tom she is excluded by some other heir 
and that Mohammadan Law has been 


1 feeling in their august 
minds that some custom was there which 
was not quite in consonance with per- 
sonal law. What is still more significant 
Jg that their Lordships have not refused 
to accept. the recitals -in Pt. Sant Ram 
Dogra’s book as being authoritative; on 
the other hand relying on the reply given 
to the question therein they have tried 
to interpret it and then come to a con- 
clusion enunciated by them, 

14. In Din Mohammad v, Karim 


“The Board have noticed in caseg 
coming up before them that plea of cus- 
tom is seldom couched In specific terms. 


` It is pleaded in a sweeping manner that 


the parties are governed not by Moham- 
madan Law but by custom. It ig of the 
utmost importance that custom relied on 
by a party in modification of personal 
Jaw to which prima facie. every family 
is subject should be specifically pleaded 
And therefore their Lordships found fault 
with the pleadings and decided the case 
on personal law. Here it may be re- 
marked that their Lordships were per+ 
fectly correct in stating that custom was 
seldom couched in specific terms. Their 
Lordships attributed it to bad pleadings 
but I think it was not so much of bad 
pleadings as the deep-rooted impression 
and belief in the minds of all concerned 
and the prevalent practice that custom 
‘was basis of succession rather than 
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personal law, which brought forth such 
pleadings, ' 

o B. I have mentioned’a few au- 
thorities to show, that there is no uni- 
Hormity in the pronouncements of this 
court on the question whether succes- 
sion to landed property should be on the 
basis of custom: or personal law of 
the parties. As I gaid earlier the trend 
of decisions upto! the time of Board of 
Judicial Advisors took up these questions 
was to rely upon Pt. Sant Ram Dogra’s 
book and apply the custom as held by 
him to be established in the Valley of 
Kashmir. At the present moment the 
feast that can be sald is that there is 
conflict and confusion on this matter. I 
would however, suggest that the legisla~ 
ture of the State| take an early opportu- 
nity of clearly expressing itself by means 
of proper enactments whether in matters 
relating to succession and éther matters 
which come up before the Courts of Law 
from day to day Personal Law of the 
parties should be made applicable or 
custom. and if so what should be that 
custom. in a particular matter. 


16. With lihese general observa- 
tions let me now: advert to the. points in 
dispute in this case. There is no direct 
authority: (at least none has come to my 
notice) wherein the status of a Moham- 
madan widow vis-a-vis the property of 
her deceased husband has been adjudicat- 

under Personal Paw or 
according to custom. e cus as 
given in Pt. Santram Dogra’s book about 
this matter is contained in Question Nos. 
49, 50, 51, 52, 153, 54, 55.. 56 and 57. 
Question No. 55 is the relevant one end 





{ reads as under :— 


“What is the nature of widow's inte- 
rest where she inherits the estate? 
What is the extent of her .powers of 
alienation ?” 

Answer: All Mussalman tribes ex- 
cept as mentioned below: Widows in- 
herit only a life] interest in the estate of 


towns people of! Sopore, ; 
All Mussalman tribes of Khannabal. 
Bahats, and Dunga Haz of Baramulla, 
Pirs, Babas and Sayeds of Badgam and 
Shias of Badgam and Nuner. It is said 
that they follow the Sharyat in the 
matter, ! i 

17. Among Gutters.of the Hand- 
wara, Badgam and Nunar and Bakkar- 
wals of Nunar widows have no power of 
alienation. i 





t 
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18. About Srinagar Mussalmans I 
ts sald that widows have full powers 
over their shariat shares as regards lis 
enjoyment and alienation. ` 

19.. Then are discussed the cases 
of Bomba Rajas, Sikhs, Pandits in genes 
ral and Srinegar Pandits. 

20. This custom and the excep- 
tions appended thereto clearly show tha 
those people who live mainly on agri- 
culture can claim inheritance in landed 
property on the basis. of custom granting 
a widow only a life estate in the pros 
perty of her deceased husband. Dunga 
Hanzs, Pirs. Bahas, Sayeds and such like 
people and Srinagar Mussalmans as a 
whole did not live on agriculture but had 
different professions to follow, hence they 
had not edopted this custom. 

21. According to this question 
except in the case of exceptions men- 
tioned above, a widow has only a life 
interest In the property which she 
inherited’ from her husband. Ordinarily 
widows inherit the entire landed pr 
perty of their husbands. This is con- 
tained in question No. 49, the reply 
whereto says “if there is Dukhtar Khan 
Nishin a widow can get only dower. 
the presence. of the 













or thelr descendants, or great uncles o 
their descendants 
only a life interest in the estate till re- 
marriage. When the widow dies, the 
heritage goes to the 


deceased husband’, 


22. This is the custom recorded 
in Pt. Sant Ram Dogra's book and fol- 
lowed in this case and I should say not 
even seriously challenged. The defen- 
dants however pleaded legal necessity 
which has not been held to be proved by 
both the courts below. Here before us 
thig custom is challenged on the ground 
that it was borrowed from Hindu Law 
and after the Hindu Succession Act, a 
widow inherits an absolute interest in 
the share of her deceased husbands’ 
estate. According to the learned coun~ 
sel for the appellant this rule was con- 
sidered unreasonable by the Hindus 
themselves, the custom borrowed by the 
Mussalmans of the Valley based on this 
rule of Hindu Law ghould also vanish, 
as it thas ceased to be reasonable in the 
eyes of those very people who had given 
birth to this rule. 

Kashmir the mass population of Hindus 


after becoming converted to Islam carried , 


with them and continued to follow cer- 
tain .customs which they followed as 
Hindus. I am afraid this is not the corre 
approach to this problem. : 
23. In the first place the customs 
prevalent amongst the Muslims of Kash~ 
mir are not all based on Hindu Laws., 
For instance the Muslims of the valley 


Ay 
brothers of thej © 


It is said that in. 


op 


1972 


generally recognize the custom of adop- 
tion but this custom of adopting a son 
who is called a Pissar Parwardha is en- 
tirely different from adoption among 
Hindus, The customary adoptee is not 
transplanted in the family of the adop- 
ter. He has no right of collateral suc- 
cession 60 on and so forth, He can inherit 
only to his adopting father. The cere- 
monies also connected with this custo- 
mary adoption are entirely different from 
those of Hindu Law, 


24. Secondly If is nof necessary 

Me Gina eosin ile iy bene on Ge 

annoy of leye peculiar to a particular 

ty, change in that law 

should automne Henliy bring in a change in 

the law as adopted by the members of 

the other community. The change should 

examined on its merits and in its 
entire background. 


25. 
of a Muslim widow inheriting the estate 
of her deceased husband for her lifetime 
or till her re-marriage, is in my opinion 
not so much based on the Hindu Law, 
which had a similar provision but be- 
cause it had and has a strong economic 
back-ground. If .this custom 
rowed from Hindu Law alone then Sri- 
nagar Mussalmans also should have fol- 
lowed this custom. 


opted by those sections of the Muslim 
population who mainly lived on agricul- 
ture and those parts of the population 
who followed other occupation like Sri- 
nagar M and Sayeds and Pirs 
etc, did not follow or adopt this custom. 

26. Under the pure Mohammadan 
Law on the death of a Mohammadan, his 
property devolves on various people — 
sharers, residuaries and distant kindred, 
- If there are pe first their shares 
have to be met and if anything is left, 
then that goes to residuaries, if any. If 
the estate is not sufficient for the gharers, 
the share of each of the heirs has to be 


curtailed Prat aden the doctrine of 
increase an e is surplus it has 
to be given k proportionately by 


the doctrine of return. If there are no 
sharers and residuaries, then distant 
kindred, who are of four classes, inherit 
the property. The result is that on the 
death of a Mussalman, fragmentation of 
his property takes lake, To avold this 
very fragmentation which, if applied to 
lands would diminish their value by be- 
Ing reduced to pieces falling to the share 


day 
people of the Valley. 


Mohd Akbar v, Mohd, Akhoon (FB} 


Apart from this, the custom’ 


was bor-- 


‘low, and this appeal 
with costs, 
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in my view by the following fact. Under 
Section 67 of the J. & K. Tenancy Act, 
1980 the right of occupancy is inherited 
first by the male lineal descendants of 
the deceased as occupancy tenants; fail. 
ing such male lineal descendants the 
right of tenancy is inherited by his widow 
ie eb ae ee 
pro very section 

the following words 

“Provided that, arn widow has not 
remarried, end further 


The poi AE aiai to protecfed 
tenants under Section 68-A of the J. & KE. 
Tenancy Act, ae 

vision of the Taw 


‘27%. This 
shows that this ae of inheritance hag 
been incorporated in and recognized by 
an Act of Legislature itself. The pur 
pose lt is simple, as already stated, 
to save the land. from fragmentation and 
allow it to remain with the widow till 
she lives in that house and on her re« 
ge the presumption is that she 

may go to some other or Village, 
therefore she is to lose the sagt in the ` 
land inherited by 

achieve this very object custom permits 
a sonless Muslin. land holder to adopt a 
son who is called a Pissar Parwar 
entitles a daughter to inherit only if she 
ig made a eed Khana 

dent daughter) in 
ren 


opinion the case has 
ere ight derided by the Courts be- 
should be dismissed 


SYED MURTAZA FAZL ALI, C. J.: 
29. I agree 

JASWANT SINGH, J.:— 30. E 
agree. 

MIAN JALAL-UD-DIN, J.:— . 3L 
I have read with advantage the learned 
and ludd judgment written by my 
learned brother Bhat, J. For a while-I 
entertained 


gets only life interest in the property of 
her deceased husband gill death or, re- 
ee the Artie 
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cles 13 and 15 of the Constitution of 
India; and was also unreasonable as it 
was repugnant to the concept of equity 
and good conscience, However, on a more 
careful consideration of the matter I had 
to change my opinion. The question 
at bee bean referred to the Full Bench 
is whether there is such a custom among 
the Muslims of Keshmir in general ac- 
cording to which! a widow gets only life 
interest in the property after the death 
of fer husband, ‘and if so whether such 
a custom is reasonable and does not of- 
fend any of the provisions of the Consti- 
tution go as to ' be declared void, 


32. Appeating for the appellané 
L. Sunder Lal ‘has argued that under 
Section 4 of the Jammu and Kashmir 
Consolidation of Laws Act it is the per- 
sonal law that is applicable to parties in 
matter relating to succession, marriage 
etc. unless the personal law is modified 
by custom which is not unreasonable as 
opposed to the, concept of equity and 
good conscience,’ and has not been re~ 


been de 


in the property . a go deceased husband 
nae unknown to Muslims Law. This Cus- 
fom was borrowed by Muslims from 
Hindus and Muslim retained this cus- 
tom even after their mass conversion to 
Islam. The State, however. realising the 
unreasonableness of this custom in the 
Hindu society came to its aid and en- 
acted legislation by way of Hindu Suc- 
cession Act which abrogated this custom 
and which made the position of Hindu 
females secure in matters relating to suc- 
cession and in fact equated females with 
“males. The discrimination between males 
and females was done away with. There- 
fore it is argued, that when the very 
foundation of this custom was gone reten- 
tion of such a custom by Muslims in the 
valley would be unreasonable and not 
consistent with! the spirit of the Constitu- 
tlon. Such a.custom among Muslims 
pe el discriminates between females 


males on the ground of sex. Under. 


this custom a widow gets only a shadow 
of the property of her husband and not 
gubstance. She has got no power of dis- 
position over the property and after her 
death it is to revert to the nearest col- 
laterals of her deceased husband. 


33. Mr. Malik’s contention on the 
other hand is that there is no warrant 
for the proposition that the - impugned 
custom which thas stood the test of times 
even before 1956 B. K. up-till now has all 
of sudden become unreasonable and incon- 
gistent with the established notions of 
equity and good conscience. The mere 
fact thet this custom has ceased to have 
_ force of law' among the members of a 
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different community after the promulgas 
tion of the Hindu Bical ng Act would 
not by itself render it defunct and make 
it inapplicable to the Muslims of the 
Valley unless legislation to abrogate lb 
‘was passed by the State. Moreover there 
is some rationale behind this custom and 
it cannot be termed unreasonable bee 
cause it is an inroad on the personal law. 
34. That there is such a custom 
generally prevalent among the Muslims 
of the valley is Bot disputed be- 
fore us. Not only the Code of> Tribal 
Customs by Sant Ram Dogra but even 
the judicial pronouncements of the highest 
forum in the State have put their seal in 
favour of the existence of such a custom. 
It is not therefore necessary to cite the 


various authorities that uphold thig view. . 


35. The only question which is 
indeed the crux of the matter and which 


we are called upon to consider is whe- 


ther the existence of such a custom is 
repugnant to the concept of reasonable~ 
mess, equity and good conscience and also 
violates any of the provisions of the Con- 
stitution. It is true that this custom was 
borrowed by the Muslims of the valley 
from the Hindus, This legacy was re= 


tained even after they became converts ` 


to Islam. Among the Hindus this cus- 
tom having the force of law has been 
abrogated by the passing of the Hindu 


‘Succession Act. But this is no argument 


to suggest that because the Hindus of the 
valley have discarded this custom, there- 
fore it should cease to have any force in 
the case of Muslims of the valley. To 
appreciate the reasonableness of such a 
custom we have to see as to what ig its 
intrinsic merit. Surely if this custom js 
found not based on any intelligible doct« 
Tine or rational concept or is found op- 
posed to public policy, good conscience 


and equity this court will not have the ` 


slightest hesitation in declaring it as void. 
This custom, it appears, was generally 
retained by various tribes in the valley, 
of course with some exceptions here and 
there to preserve vested family interests 
with all its incidence in the rural eco- 
nomy. It was in the interest of maina 
taining unity in the family and to avoid 
fragmentation of the landed property of 
the deceased villagers that such a cus- 
tom was recognised and respected from 
old times. But by this custom the posi- 
tion of a widow does not become ‘pre~ 
carious in the sense that she gets only 
shadow and no substance in the estate of 
her deceased husband. The widow does 
exercise control over the said property. 
She can enjoy the usufruct of the same 
till her death. She can alienate the pro- 
Pe by way of gcd or mortgage for 
gal necessity and the collaterals of the 
deceased cannot question this right of the 
widow. She can transfer her rights only 


in favour of her daughters, adopted sons 
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or Khanadamads (vide answer to Ques- 
tion No. 55 of Book on Tribal Customs 
by Sant Ram Dogra), 


36. In my opinion such a custom 
‘cannot be said to be unreasonable or 
repugnant to the concept of good con- 
science and equity. Nor can the im- 
spugned custom be said to be violative of 
Art. 13 (a) of the Constitution. It is true 
that the definition of law as contained in 
Art, 13 (iii) (a) of the Constitution of 


‘India includes in itself a custom having. 


‘the force of law and that if such a cus- 
tom militates against the fundamental 
tights guaranteed under the Constitution 
‘or discriminates against females merely 
on the ground of sex then such a custom 
‘can be declared violative of Art. 15 of 
the Constitution. The argument of dis- 
‘crimination is not available to the ap- 
pellants in the present case because the 
custom itself is not based on discrimi- 
mation. The argument of discrimination 
‘based on sex does not appear to be 
‘plausible because if this argument is to 
be accepted then the very foundation on 
-which the chapter of inheritance in Mus- 
lim Law and the other Codes of Laws 
relating to inheritance of other commu- 
nities is based would be open to ques- 
tion, 
laws relating to all matters covering 
all castes, creeds and communities will 
have to be advocated for. 


37. A similar question arose be- 
fore a Division Bench of the Punjab 
High Court reported in AIR 1968 Punj 
396 in which their Lordships were pleas- 
ed to observe as follows :— 


“Article 13 (2) of the Constitution 
prohibits only the State from making any 
laws which take away or abridge the 
rights conferred by Part III of the Con- 
stitution. Mr. Sharma submitted that 
though the law based on the custom in 
question has not been made by the 
State, judiciary is a part of the State 
according to the decision of the Supreme 
Court in Jayanti Lal Amratlal Shodhan 
v, F. N. Rana, AIR 1964 SC 648, and 
that, therefore, the judgment of the 
learned District Judge is liable to be set 
aside as it has given effect to a law 
which contravenes Article 15. This argu- 
ment is wholly fallacious as the defini- 
tion of “the State” in Article 12 of the 
Constitution does not include a Court of 
law. If the argument of discrimination 
based on caste or race could be valid. it 
would be impossible to have different 
personal laws in this country, and the 
court will have to go to the length of 


holding that only one uniform Code of - 


laws relating to all matters covering all 

castes, creeds and communities can be 

constitutional. To suggest such an argu- 

ment is to reject it. Nor is there any- 

thing in the alleged discrimination on 
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In such a case a uniform Code of. 
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the ground of sex because rights of suc- 
cession varying between different heirs 


‘belonging to different sexes have to be 


determined according to the personal law 
Or the usages by which a party is gov- 
erned and it is too much to suggest that 
all heirs belonging to any sex must have 
the rights of inhéritance. We have, 
therefore, no hesitation in rejecting this 
ingenious argument of Mr. Sharma and 
in tholding that the usage in question 
does not infringe Art. 15 of the Con- 
stitution,” ` 

38. For’ the foregoing reasons I 
am of the view that the answer to the 
question should be that the custom is 
not repugnant to the concept of equity 
and good conscience and does not offend 
either Art. 13 or 15 of the Constitution 
of India. 

39. However: it cannot be denied 
that the custom relating to widow’s 
estate, among the village folk of the val- . 
ley, is not uniform. In the very Book 
on Tribal Custom by Sant Ram Dogra 
exceptions have been recorded where the 
village folk of Chharat and Sunnis of 
Shopian, Towns people of Sopore, all 
Mussalman tribes of Khannabal, Srinagar 
Bahats Dunga Hanz of Baramulla, Pirs, 


Babas and Sayeds of Badgam and Shias 


of Badgam and Nunar follew personal 
law in this matter. Even Gujjars of 
Handwara, Badgam and Nunear an 
Bakarwals of Nunar observe different 
customs in so far as the power of dis- 
position of a widow is concerned. A 
large majority of Shias in the valley 
who also constitute a large section of the 
population of village folk. also do not 
subscribe to this custom. Again, the 
spirit of times has changed. The society 
being dynamic, old customs need to be 
replaced: by reformed legislation with 
the object of achieving uniformity and 
equality in matters relating to succes- 
sion. There are some institutions in the 
valley which though cannot be termed as 
unreasonable in legal terminology s 
look abnoxious and repugnant to the 
ordinary concept of equality, e.g. in 
the valley there is a custom that only 
Khana Nishin daughters can inherit the 
property of their deceased father. If a 
Zamindar dies and he is survived by a 
widow and daughters among whom only 
one daughter is a Khana Ni , then 
according to custom it is the Khang 
Nishin daughter alone who under custom 
can inherit her deceased father to the 
exclusion of the widow and the other 
daughters married outside. This custom 
which has the effect of depriving the 
other. daughters from inheritance appears 
to be unjust and is fraught with many 
vices. It deprives the legitimate heirs of 
the deceased zamindar without any fault 
of their’s who but for such custom would 
succeed under the personal law. It is to 
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tbe remembered that the legacy of these 
customs has been borrowed from the 
members of the Hindu Community who 
themselves have discarded them, and with 
a view to eradicate the evil consequences 
that flow from them have ‘passed an 
enactment which does substantial justice 
between males and females and even be- 
ttween females inter se. It will. therefore, 
be appropriate and in the fitness of 
things and in keeping with the spirit of 
times that legislation comes to the aid 
-of Muslim Zamindars of the valley and 
pass an enactment according to which 
these customs are abrogated and personal 
flaw restored. 
40. With these observations, the 
reference is otherwise disposed of. 
i Order accordingly. 
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FULL BENCH 


JASWANT SINGH, MIAN JALAL-UD-~ 
DIN AND MUFTI BAHA-UD-DIN 
FAROOQI, JJ. 

Beharilal, Appellant v. Behari Lal, 
Respondent. 3 

Second Appeal No. 2 of 1971, D/- 
20-3-1972 against order of Dist. J. 
Jammu, D/- 1-2-1971. 


(A) Registration Act (1908), S. 17 — 
Scope and applicability — Only docu- 
ments implying a definite change of legal 
rights in immovable property are compul- 
sorily registrable. 

The words ‘create’, ‘declare’ ‘assign’. 
‘limit’? and ‘extinguish’ as used in S. 17 
of the Registration Act are ejusdem gene- 
ris and imply: a definite change of legal 
rights in property. Where therefore a 
document does not reflect any change of 
legal rights in the property and merely 
recites what existing rights therein are, 
it cannot be' construed as creating or 
declaring any, title or extinguishing the 
same. Ag the document does not create 
any new rights nor extinguish any exist- 
ing rights in the property concerned, it 
is not compulsorily registrable under Sec- 
tion 17. AIR 1932 PC 55, Foll; AIR 1932 
Lah 154 & AIR 1934 Mad 735 (2) & AIR 
1945 Nag 102, Rel. on; AIR 1952 SC 153, 
Considered. (Paras 10, 11) 


(B) J. & IK. Grant of Permanent Re- 
sident Certificate (Procedure) Act 1963, 
Ss. 2, 6 (1) — Savings and repeal — Act 
saves only laws or Royal Commands ete. 
as are not repugnant to the Act — Com- 
mand order No. 42-H of 1947 is repugnant 
to the Act in that it gives the power of 
revision of orders passed under it to the 


. Revenue Minister while under S. 6 of the 
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Act powers of revision have been given 
to the Government — Command Order 
No, 42-H must be deemed to have been. 
repealed by the Act. (Para 13y 
: (C) J. & K. Grant of Permanent Re- 
sident Certificate (Procedure) Act (1963), 
Pre. — Command order No. 42-H of 1947 
— Subject certificates — Issued under the 
provisions of the Act or under the Com- 
mand Order No. 42-H of 1947 (Since re- 
pealed) — Not conclusive — Like in the 
Command Order No. 42-H, there is no 
provision in the Act which excludes the 
jurisdiction of the Civil Courts in ‘the 
matter of subject certificates — Civit 
Courts can therefore decide whether æ 
person is a permanent resident of ‘the 
State or not when the question is raised’ 
before them — (X-Ref:— Civil P. iC; 
(1908), S. 9) — W. P. 229 of 1968, D/- 
2-5-1969, Overruled. 
(Paras 12, 13, 14, 15} 
(D) J. & K. Alienation of Land Act 
1995 (5 of 1995 Smt.), S. 5 (2) Proviso (ii} 
(c) — Town’ — Connotation of — In the 
context in which it is used. the word 
‘town’ takes in its ambit even a city—(X- 


` Ref:— Words and Phrases —Town and 


Village). AIR 1952 Cal 753 & AIR 1970 
Goa 54, Rel. on. (Paras 15, 18, 19} 
Cases Referred: Chronological Paras 
AIR 1970 Goa 54 = 1970 Cri LJ 

574, State v. Jagdish B. Rau 19 
(1969) Writ Petn, No, 229 of 1968, 

- D/- 2-5-1969 (J & K), Devi Singh -« 

v. Revenue Minister 14 
AIR 1952 SC 153 = 1952 SCR 491, 

Kashinath Bhaskar v. Bhaskar 


Vishweshwar 10 
AIR 1952 Cal 753, Belait Sheikh v. - 
State of West Bengal 19 


AIR 1945 Nag 102 = 1945 Nag LJ 
89, Ganpat Balaji v. Kasturchand 10 
AIR 1934 Mad 735 (2) = 67 Mad 
LJ 690, Saraswati Ammal v. 
Srinivasa Nandian -~ 10 
AIR 1932 PC 55 = 59 Ind App 130, 
Bageshwari Charan Singh v. Jagar- 
nath Kuari “10 
AIR 1932 Lah 154 = 32 Pun LR 
- 881. Radha Kishan Singh v. 
Hukam Chand 10 
J. L. Sehgal. fot Appellant; D. D. 
Thakur, for Respondent, 


MUFTI BAHA-UD-DIN, J.:— This 
appeal arises out of a suit for declara- 
tion and possession. The subject of dis- 
pute is land measuring 2 kanals under 
survey No, 993-Min situated at Topsher- 
khania, Jammu. 

2. Plaintiff averred that the land 
was acquired by him benami in the name 
of the first defendant from its previous 
owner, Gajay Singh, on 7-7-1959 as he 
did not have the State Subject Certificate 
then which’ was obtained by him subse- 
quently. He further averred that this 
fact was acknowledged by the first de- 
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fendant by an agreement Exp. PA execut- 
ed by him contemporaneously with the 
execution of the sale deed by Gaiay 
Singh. He also averred that the first de- 
fendant did not subsequently pass on the 
land to him- despite demands made by 
him and instead sold a portion thereof 
measuring 9 marlas to the second defend- 
ant, 

3. The first defendant pleaded in 
defence that he was the real and not the 
ostensible purchaser of the land and 
denied having executed the agreement 
-Ext. PA which, he also said, was inad- 
missible in evidence. being unregistered. 
He further pleaded that the plaintiff was 
not legally competent to purchase the 
land under the provisions of Land Aliena- 
tion Act as he was neither a State Sub- 
ject nor also one who belonged to an 
agricultural class. The defence of the 
second defendant simply was that he was 
a bona fide purchaser for consideration. 

4. The trial Court decreed the suit 
on payment of Rs. 900/- by the plaintiff 
to the second defendant. The first de- 
fendant appealed but the lower appellate 
Court affirmed the decree. The first de- 
fendant has come up in further appeal 
to this Court. 

5. Both the Courts below have 
found, relying mainly upon. the agree- 
ment Exp, PA, which they have held to 
be proved and admissible in evidence, that 
the land was purchased ‘benami’ by the 
plaintiff in the name of the first defend- 
ant, They have also found that the plain- 
tiff is a State subject. In this they have 
solely relied upon the State Subject Cer- 
tificate produced by him which, they have 
said, is conclusive in the matter. It was 
admitted before them that. Gajay Singh 
was a member of an agricultural class 
which was not true about the plaintiff 
but finding that the land was situated in 
the vicinity of Jammu city and was re- 
quired by the plaintiff for his residential 
purposes, they further held that it could 
be validly acquired by the plaintiff under 
Section 5 of the Land Alienation Act 
which permits an alienation of land not 
exceeding 4 kanals situated in the imme- 
diate vicinity of a town or village for 
residential purposes even if the alienor is 
a member of an agricultural class and 
not so the alienee. 

6. This appeal came up for hear- 
ing before one of us namely Jaswant 
Singh J. Being of the opinion that the 
case involved a number of important 
questions of law particularly the one re- 
garding the constitutional validity of S. 5 
of the Alienation Act he referred it to a 
larger bench. That is how this appeal 
has come before us. 


7. At the hearing before us it was 
plainly conceded by the learned counsel 
for the parties that the question about 
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the constitutional validity of Section 5 of 
the Land Alienation Act did not really 
fall for consideration in that the said 
Act was included in the Ninth Schedule 
to the Constitution of India as applicable 
to the State and by force of the provi- 
sions of Art. 31-B was immune from 
challenge on the ground that it was viola- 
tive of fundamental rights guaranteed 
by the Constitution. ` 


8. On merits the learned counsel 
for the appellant urged the following 

ints:— 

1. That the agreement Ex. PA is 
not admissible in evidence. being unregis- 
tered; and that a finding to the contrary 
given by the Courts below was erroneous; 

2. That the jurisdiction of a Civil 
Court to determine whether or not a per- 
son is a permanent resident of the State 
is not barred by the fact that such per- 
son holds a permanent resident certificate 
issued by the competent authority: 

3. That ‘city’ does not fall within the 
purview of the terms ‘town’, or ‘village’ 
used in Section 5 (2) (c) of the Land Ali- 
enation Act and as such the provisions 
of the said section could not be invoked 
to his aid by the plaintiff and that a 
finding to the contrary given by the 
Courts below is bad in law. 

9. Ex, PA is an agreement ex- 
ecuted by the defendant-appellant in 


favour of the plaintiff-respondent on 7-7- 


1959. It says— 


“I have purchased today land measur- 

ing two kanals from Gajay Singh in con- 
sideration of a sum of Rs. 2,000/- and 
obtained a sale deed in my name but the 
real purchaser of the land is Shri Behar? 
Lal who has got the sale deed written 
benami in my name because he did not 
have the State Subject Certificate. He 
has paid the sale price and defrayed other 
expenses incidental to the sale. Whenever 
Behari Lal obtains a State Subject Certi- 
ficate I will relinquish the land in his 
favour without demanding any money 
from him”, 
The document is not registered. The 
argument of the learned counsel for the 
appellant is that the document purports 
to extinguish a right or create a right or 
in any case declares a right with refer- 
ence to immovable property valuing more 
than one hundred rupees and as such re- 
quired registration without which it is 
not admissible in evidence. The section 
of the Registration Act on which the 
question depends is Section 17 (1) of the 
Registration Act according to which all 
such documents are compulsorily regis- 
trable as— 

“purport or operate to create, dec- 
lare, assign, limit or extinguish whether 
in present or in future anv right, title 
or an interest, whether vested or con- 
tingent, of the yalue of one hundred 


116 J, & K. [Prs 9-12] 


rupees and upwards to or in immovable 
property”. : 

10. The words ‘create’. ‘declare’, 
‘assign’, ‘limit’, and ‘extinguish’ are 
ejusdem generis, as rightly pointed out by 
the leamed counsel for the respondent, 
and imply a definite change of legal rights 


in the property. Where therefore a docu-. 


ment does not reflect any change of legal 
rights in the ‘property and merely 
recites what the existing rights there- 
in are, it cannot be construed as 
creating or declaring any title or ex- 
tinguishing the same. Here lies a dis- 
tinction which has received the approval 
of the Privy Council in the case reported 


‘jas AIR 1932 PC 55 relied upon by the - 


learned counsel! for the appellant, in 
which. it was held as under:— : 


“The word ‘“declare” in Section 17 

implies a definite change of legal relation 
to the property by an expression of will 
embodied in the document referred to 
and does not contemplate a mere state- 
ment of fact. Consequently a document 
containing an admission direct or infer- 
ential that an alienation ance took place, 
does not declare a right within the 
meaning of Section 17, and is exempt 
from registration. It only amounts to an 
acknowledgement”, 
A similar view has been taken in the 
cases reported as AIR 1932 Lah 154; AIR 
1934 Mad 735 & AIR 1945 Nag 102, also 
relied upon byi the learned counsel for 
the respondent. -© The decision reporte 
as AIR. 1952 SC 153 and relied upon by 
the learned counsel for the appellant does 
mot record any deviation or departure 
from the principle set out above. In that 
case their Lordships have held that one 
part of the ‘imterest’ which a mortgagee 
has in “mortgaged property is the right 
to receive interest at a ‘certain rate pro- 
vided in the document and where such a 
rate is varied by a subsequent agreement, 
the variation cperates as the creation of 
a fresh ‘interest’ in the property or the 
limitation of the origimal ‘interest’ there- 
in and is compulsorily registrable under 
Section 17. f 


I. Viewed in this context the 
question of the admissibility of the agree- 
ment Ex. PA depends on whether or 
not it involves any change in the legal 
relationship with respect to the land 
covered thereby as between the. parties 
thereto. The language of the agreement 
is quite unambiguous. The executant 
says that thelearlier deed of sale in his 
favour is in fact benami and that the 
real purchase! is the plaintif who has 
paid for it and who will be at liberty to 
get possession from him without payment 
of anv considération. The document does 
not clearly extinguish any existing right 
or create any new right. It simply re- 
cites the existing position as regards the 
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rights in the property mentioned therein 
and is, thereforé, not compulsorily re- 
gistrable under Section 17 of the Regis- 
tration Act. We hold accordingly. The 
first point urged by the learned counsel 
for the appellant must, therefore fail. 

12. By Command Order No, 42-H 
of 1947 His Highness was pleased to make 
the following order:— 

“In exercise of the powers inherent 
in him under Section 5 of the Jammu 
and Kashmir Constitution Act, 1996. ‘His 
Highness the Maharaja Bahadur has been 
pleased to command that no suit shall lie - 
in any Civil Court in respect of the 
matter of grant, dismissal or revocation 
of State Subject Certificates or im respect 
of declaration of a person being a State 
subject and that the orders of the Revenue 
Minister passed in exercise of revisional 
jurisdiction in such cases shall be final”. 

On 17th November, 1956, Sections 1 
to 8 and 158 of the Constitution of the 
Jammu and Kashmir came into force. 
Section 6 defined persons who shall or 
shall be deemed to be the permanent re- 
sident of the State at the commencement 
of the Constitution. Section 7 provided 
that reference in the existing law to 


‘hereditary State Subjects’ or to ‘State 


Subject’ of Class I or of Class H or of 
Class III shall be construed as references 
to permanent residents of the State. Such 
existing law was continued‘in force by 
sub-section (2) of S, 157 which provided 
that all laws in force in the State im- 
mediately before the commencement of - 

Constitution shall continue in force 
until altered or repealed or amended by 
the competent authority. By the com- 
bined operation of this sub-section and 
Section 7, the Command Order therefore. 
continued jn force with the modification 
that reference therein to the ‘State sub- 
ject’ was to be read as reference to a ‘per- 
manent resident’ of the State. Then 
followed the Jammu and Kashmir Per- 
manent - Resident Certificate (Procedure) 
Act, 1963, (hereinafter called ‘the Act’) 
which came into force on 27th March, 
1963. The Act was designed “to provide 
for the. regulation and grant of perman- 
ent resident certificates”. By Section 2: 
it provided:— 2 

2. “Pepeal and saving. (1) From the 
date this Act comes into force, all vore- 
vious Law. Rules, Commands, Orders, 
Circulars and instructions relating to the 
grant of State Subiect, or Permanent Re- 
sident Certificates in so far as they are 
repugnant to this Act, shall be deemed 
to have been repealed, . 

_ (2) Notwithstanding such reveal, all 
certificates granted, actions taken and 
other things done under the Laws, Rules, 
Commands, Orders. Circulars and Instruc- 
tions so repealed shall be deemed to have 
Here granted taken, or done under- this 

ct”. 


1972 


13. The question arises whether 
the Command Order survived the passing 
of this Act. In this connection it is worthy 
of notice that by Section 4 the Act gives 
power to an authority styled as ‘compe- 
tent authority’ to grant permanent resi- 
dent Certificates. The orders of the com- 
petént authority are open to revision by 
the Government under’ Section 6 which, 
in so far as is relevant. provides as 
under: 


6. Revision (1) The Government may 
at any time either on its own motion or 
on an application made to it in this be- 
half. call for the record of any case pend- 
ing before or disposed of by a competent 
authority and may uphold or reverse the 
orders of the competent authority or may 
pass any other orders or give any direc- 
tions as it may deem fit: 

Provided that no ‘orders prejudicial 
to an interested person shall. be passed 
without giving such a person a reason- 
able opportunity to be heard”. i 
Thus the powers of revision which ear- 
lier vested in the Revenue Minister under 
the. Command Order have been given 
under the Act to the Government. These 
powers are exercisable by the Govern- 
ment not only with respect to cases aris- 
ing under the Act but also in regard to 
those arising under the earlier laws on 
the subject, the reason being that “all 
certificates granted, actions taken and 
other things done under such laws” shall, 
by force of sub-section (2) of S. 2 of the 
Act, be deemed .to have been granted, 
|taken or done under the Act. That being 
so, the Act and the Command Order can- 
not co-exist for any purpose whatever. 
The Command Order is repugnant to the 
Act and must be deemed to have been 
repealed by the Act. 

1 The question. whether a Civil 
Court has jurisdiction to determine the 
question whether or not a person is a 
permanent resident of the State has, 
therefore, necessarily to be considered by 
reference to the provisions of the Act and 
not to those of the Command Order 
which thas ceased to be operative. The law 
is well settled that the exclusion of juri- 
sdiction of civil court cannot be readily 
inferred ‘but such exclusion must be 
either expressly expressed or clearly im- 
plied. Looking at the provisions of the 


Act it is clear that like the Command ` 


Order it nowhere provides ‘that no suit 


shall lie in any Civil Court in respect of. 
the matter of grant, dismissal or revoca- . 


tion of State Subjects Certificates or in 
respect of declaration of a person being a 
State subject. nor even that the orders 
passed on revision shall be final. This is 
a significant omission. Otherwise also 
there is nothing in the Act to suggest that 
it was intended to exclude the jurisdic- 
tion of the Civil Courts in the matter. 
Merely because a certificate has been 
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issued under the Act would not, therefore, 
stand as a bar to the Civil Court deter- 
mining, when question is raised before it, 
whether or mot a particular person is a 
permanent resident of the State. This 
aspect of the matter does not appear to 
have been brought to the notice of this 
Court in case of Devi Singh v. Revenue 
(Writ Petn. No. 229 of 1968 
decided on 2-5-1969 (J & K)) in which 
the Court observed as under:—_ 

“Finally there is a Command of His 
Highness Order No. 42-H of 1947 dated 
11-6-1947 which makes the orders of the 
Revenue Minister in respect of the decla- 
ration of a person being a State subject 
as final. This Command of His Highness 
has been saved by the provisions of our 
State Constitution. and therefore so long 
as this provision stands not only is there 
no express provision for review. but the 
order of the Revenue Minister has been 
given complete finality so as not to be 
interfered with under any circurnstances”. 
The Law laid down in these lines cannot, 
therefore. obviously be treated as a good 
Jaw and must be overruled. In fact it is 
this decision which has led the Courts 
below to hold that the permanent resident 
certificate produced by the plaintiff was 
a conclusive proof of the fact that he was 
a permanent resident of the State. The 
finding is clearly not tenable. The Court 
should have gone into this question and 
determined it as a fact on the basis of 


‘the material bearing on the point placed 


before it by the parties. So doing it 
could take notice of the certificate and 
assess its value along with other evi- 
dence produced by the parties. The se- 
cond point urged by the learned counsel 
for the appellant must. therefore, prevail. 

15. The words ‘town’, and ‘village’ 
are nowhere defined in the land Aliena- 
tion Act. The meaning of these words 
as given in Wharton’s Law Lexicon (Ninth 
Edition) is as follows:— 

“Town (fr. tun. Sax) a tithing or vill; 
any collection of houses larger than a 
village. Towns are either corporate, that 
is having a corporation to transact their 
business, or not corporate. Some have 
the liberty or franchise of a market, 
others have not. Towns are usually divid- 
ed into cities, boroughs. or common 
towns:” 

i “Vill or Village, a manor; a parish; 
the out-part of a parish-1 Steph com. 

. `. The following is the difference be- 
tween a mansion.-a village. and a manor, 
viz: a mansion may be of one or more 
houses, but-it must be of one dwelling 
house, and none near to it. for if other 
houses are contiguous, it is a village. and 
a manor may consist of several villages, 
or one alone”. 

Accordingly the essence of both these 
terms lies in their representing a collec- 
tion of houses, one larger than the other 
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and not what amenities are available in 
either of them or which institutions are 
located there. In this view a city cannot 
be distinguished from a town which is 
merely a corporate town. That being so, 
Section 5 (2) (c) cannot be excluded from 
its application in the instant case on the 
ground that the suit land is situated in 
ttre vicinity of Jammu city. The third 
point urged by the learned counsel for 
the appellant must, therefore, fail, 

Upon the view we have taken 
about the second .point we allow this ap- 
peal; set aside the orders and the judg- 
ments of the Courts below, and remit 
the case to the trial Court with the direc- 
tion that it shall. keeping in view the 
observations made above, determine the 
question whether or not the plaintiff is a 
permanent resident of the State. It shall 
do so after affording ithe parties oppor- 
tunity to lead further evidence, if any, 

on this point and then pass appropriate 
Ka in the case. The parties are direct- 
ed to appear in the trial Court on 24th 


. March, 1972. The costs of this appeal 
shall abide the result. 
MIAN JALALUDDIN, J.:— 17. I 
ree, 
JASWANT SINGH, J. :— 18. I 


have had the advantage of going through 
the judgment prepared by my learned 
brother, Mufti Bahauddin Farooqi, J. and 
agree with the views expressed by him. 
I wish only to.add a little about the 
meaning and import of the word “Town” 

as used in proviso (ii) (c) to Section 5 (2) 
of the Alienation of Land Act, 1955 (1938 
A. D.) This word in the context in which 
it is used is, in'my opinion, wide enough 
to include within its ambit even a city. 
I am fortified in this behalf by the follow- 
ing meaning ascribed to the word in 
various dictionaries. 

19. In Black’s Law Dictionary (Re- 
eo Fourth Bdition) “Town” is defined 

us: 

“The word: “town” is quite common- 
ly used as a generic term and as includ- 
ing both citles and villages. Villages of 
Ashley v. Ashley Lumber Co., 40 N. D. 
515, 169 N. W. 87, 90: Plainfield Union 
Water Co. v. Inhabitants of City of Plain- 
field, 84 NLJ 634, 87-A, 448, 450”. 

The Word “city” has been defined in the 
said dictionary as under: 

“A large town incorporated with cer- 
tain privileges”. 

In Webster's Third New International 
Dictionary the word ‘Town’ has been 
defined as: 

“A compactly settled area of any size 
as distinguished from surrounding rural 
territory — A large densely populated 
urban area”. 

The word “city” has been defined in the 
said dictionary as: : 

“A large or important incorporated 
town or borough in Great Britain holding 
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a royal charter and usually being the 
seat of an episcopacy”. 

In Encyclopaedia Britannica (Volume 5), 
the word ‘city’ has been defined as: 

“A name given to certain urban com- 
munities in English speaking countries by 
virtue of some legal or conventional dis- 
tinction, In common ‘usage, however, the 
name is applied to almost every urban 
centre, whether legally a city or not and 
without much regard to actual size or 


_importance”. 


Venkataramaiya’s Law Lexicon — 1971 
Edition has the following to say in re- 
gard to the word “Town”: 


“It is not a term of art. It means an 


` assemblage of buildings, public or private 


larger than a village and having more 
complete and independent local govern- 


. ment”, 


The same dictionary defines the word 
city as: 

“A town corporate which has usually 
a bishop and cathedral church. It is 
called civitas, because it is governed by 
justice and order of magistracy; oppidum 
for that it contains a great number of 
inhabitants; and urbs because it is in due 
form begirt about with ve see 
Dictionary of English Law, P. 
The Reader’s Digest Great finegyopaedic 
Dictionary defines the word city as: 


“Important town; town created by 

city Charter, town of greater importance, 
or size or with wider municipal powers, 
than those called simply “towns”. 
The meaning of the werd “Town” was 
considered by the Calcutta High Court 
for the purposes of Section 6 of Bengal 
Municipal Act, 1932 in Belait Sheikh v. 
State of West Bengal, AIR 1952 Cal 753, 
where it was held 

“The word “town” in the absence of . 
any definition in the Act has to be under- 


. stood in the sense in which ordinary peo- 


ple understand it. namely that it is a 
place having the main attributes of the 
existence -of houses in clear proximity, 
concentration of a large number of 
people in a comparatively small erga and 
engagement of the bulk of the popula- 
tion in non-agricultural pursuits”. 

In State v. Jagdish B. Rau. AIR 1970 Goa 
54, V. S. Jettley,. J. C. while relying on 
AIR 1952 Cal 753 (supra) observed: 

“Tt is not a term of art. and there- 

fore, it is to be understood jin its ordinary 
sense. The dictionary meaning .of “town” 
is an assemblage of buildings, public or 
private larger than a village. and having 
more complete and independent local 
Government”. 
In view of the foregoing, I would hold| 
that the word “Town” as used in the 
above provision comprises within its! 
sweep even an urban area commonly! 
called a City. 


Appeal allowed partly. 
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'AIR 1972 JAMMU & KASHMIR 119 AIR 1947 Mad 297 = 1947-1 Mad 
(V 59 C 29) LJ 201 (FB), Kesanna v. Gang- 

TULLEE NCH E E NE E E ER 
= un : 

SYED MURTAZA FAZL ALI, C. J., Kulias Rai v. Pala Singh 22, 23, 27, 28 


J. N. BHAT AND JASWANT SINGH, JJ. 
' Ram Singh. Petitioner v. Sukhram 
and others, Respondents. 

_ Civil] Revn. No. 51 of 1970, D/- 18-1- 
1972, against order of Dist, J. Udhampur. 
D/- 31-7-1970. 

J. & K. Court-fees Act (7 of 1977 
Smt), Section 7 (v) (b) and (d) — Suit 


for possession of land — Mode of valua- 


tion — Principles. 


Where the suit is for an entire Khe- 
wat or estate which is separately assessed 
to land revenue, the case will be clearly 
governed by the provisions of clause (v) 
qb) of Section 7. Case law discussed, 

(Para 28) 

‘Where the land-revenue can be cal- 
culated by an arithmetical process, a 
share of the suit land will be deemed to 
be a definite share within the meaning 
ot clause (v) (b) of Section 7. It is not 

ecessary that it should be a share such 
a 1/4.1/5.1/30. It may be # 5/17, 3/31 
etc. AIR 1951 J & K 18, Overruled. AIR 
1960 J & K 23, ‘Approved; AIR 1924 
Mad 646 and AIR 1956 Tripura 25 and 
AIR 1918 Mad 25 and AIR 1933 All 414, 
Dissented from. Case law discussed. 

(Para 28). 

Where the suit is for a specific plot 
in a Khewat or estate which consists of 
many plots or a particular defined por- 
tion thereof, of which the Jand revenue 
cannot be separately calculated, because 
of difference in quality of the land: and 
other circumstances, the case will be 
covered by Section 7 (v) (d). Case law 
discussed. (Para 28) 

[Need to amend the Act particular- 
ly Section 7 (v) (b) and (d) emphasised. ] 

(Paras 7, 28) 
Cases Referred: Chronological Paras 
(1971) Civil Revn. No. 83 of 1971, 
D/- 19-11-1971 (J. & K.), Bodh- 
raj v. Shankar Dass 7, 23 
AIR 1960 J & K 23, Daljit oat V. 
Punjab Singh 26, 27. 28 
AIR 1957 Andh Pra 607 = 1956 
Andh WR 23, Jagannadha Rao v. 
_ Padmaraju 22 
AIR 1956 Tripura 25, Hazi Maham-' 
. mad v. Mahendra Chandra 20,21 
AIR 1952 Mad 88 = 1951-2 Mad 
LJ 72, Seshayya v. Lakshmamma 
10, 16, 28 
AIR 1951 J&K 18, Prithi Singh v. 
Milkha Singh 
AIR 1951. Mad 698 = 1951-1 Mad LJ 
73, Venkata Subba Rao v, Ven- 


kata Rao 10, 13 
AIR 1948 EP 9 = 50 Pun LR 14, 
. Purushotam Lal v, Piyare Lal 22 
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AIR 1943 Pesh 96 = 1943 Pesh LJ 
96, Pordil Khan v. Mt. Shahana 22, 25 
AIR 1937 All 206 = 1937 All LJ 88 
Randhir Singh v. Randhir Singh 10, 
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BHAT, J.:— This is a revision peti- 
tion directed against the order of the 
District Judge. Udhampur, dated 31-7- 
1970. The point that has been decided 
in this case by the two courts below ig 
that the suit land is not separately as- 
sessed to land-revenue nor is it a definite 
share of an estate separately assessed to 
land-revenue. therefore the court-fee pay~ 
able should be on the market value of 
the land. This point comes up for cons 
sideration many times hefore the courts 
in the State. 

2. This case came up before me, 
The correctness of a Division Bench aus 
thority reported as AIR 1960 J. & K 23 
was disputed and it was further argued 
that the rules framed under the Court- 
fees Act were invalid. Keeping in view 
the importance of the points raised, F 
referred the case to his Lordship the 
Chief. Justice for constituting a Full 
Bench. f 

3. We have heard the learned 
counsel for the parties. 

It seems that the entire estafa 
consisted of -19 Kanals 5 marlas and was 


19, 20 
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assessed to land revenue of Rs. 3 Annas 7 
and pies 3. Out of this land some land 
was acquired by the Government leav- 
ing behind 16 Kanals 9 marlas and 6 
sarsaies for which a suit for possession 

was brought by the plaintiff. The plain- 
tiff paid court-fee at 8 times of the land- 
revenue and fixed the jurisdictional value 
at fifty times the land-revenue assessed 
on these 19 kanals 5 marlas. An objec- 
tion was taken by the defendant that this 
land was worth more than a Lac of 

upees along with the structures and was 
not separately „assessed to land-revenue 
nor was it an entire estate. or a definite 


share of an estate and therefore, court- - 


fee on the land would not be payable 
under Section, 7 (v) (b) of the Court-fees 
Act. Thereforé, the sole question that 
arises for determination in this case is 
whether the suit land i.e.. 16 kanals 9 
marlas and 6:sarsaies are separately as- 
sessed to land revenue or is an entire 
estate or a definite share’ of an estate. 
' The defendant’ produced three witnesses 


but none of them has made any state- . 


«ment which would throw any light on 
this point. Their evidence was confined 
to the market value of the land and the 
construction standing thereon. The trial 
tourt on this' evidence held that the 
market value of the land was Rs. 65,800/- 
which determined its value for purposes 
of cour-fee and jurisdiction. ‘Therefore, 
it directed the petitioner to` take- back 
the plaint and present it in a proper 
court. An appeal against this finding of 
the Sub Judge, Udhampur dated 14-1- 
1970 was unsuccessful before the learned 
Distriot Judge! Udhampur. 


5. Mr. Grover. the learned coun- . 


sel for the petitioner has argued that 
the point on ‘which the case has been 
decided does not at all arise in this case. 
He has invited: our attention to a copy of 
a Jamabandi of the year 1999/2000 where 
these 19 Kanals 5 Marlas of land have 
been assessed to land revenue of Rs. 3 
Annas 7 and Pies 3. This copy does not 
at all indicate ihat after the acquisition 
of 2 kanals 15 Marlas and 3 Sarsaies of 
land there ‘was any diminution or 
change in the land-reyenue from which 
Mr. Grover argued that the land-reve- 
nue assessed òn 19 Kanals 5 marlas has 
‘been retained |on these 16 Kanals 9 Mar- 
‘las and 6 Sarsaies. 

After the arguments were ad- 
dressed, the learned counsel for the res- 
pondent showed us a copy of some reve- 
mue record wherein the land revenue of 
‘these 16 Kanals 9 Marlas and 6 Sarsaies 
is shown at a different figure. In the 
first place we, cannot take notice of this 
record at this stage. Apart from that 
fact it is not clear whether this land re- 
venue has been calculated by the patwari 
on a pro rata. basis i. e. working out the 
Fevenue for these 16 kanals 9 marlas and 
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6 sarsaies from the total land-revenue 
of Rs. 3 Annas 7 and Pies 3 or there is 
a separate assessment on these 16 kanals. 
9 marlas and 6 sarsaies. This point can- 
not be determined here and the case shall 
have to be sent back to the trial. court 
for further enquiry and determination. 
of this point. But as already remarked 
this point arises for consideration im 
numerous cases in all courts in the State, 
we think it desirable to clearly state our 
view on the point of law involved in the 


_ Case. 


7. I have had occasion to make 
certain observations about the scheme of 
the Court-fees and Suits Valuation Acts. 
in a Civil Revn. No, 83 of 1971 (J, & K.), 
Bodhraj v. Shankar Dass decided by me 
1971. I have therein 
pointed out that certain -provisions of 
the Court-fees Act are highly technical, 
irrational, discriminatory and unjustified; 
for instance I have pointed out that the 
same property may be the subject-mat— 
ter of two suits. In different kinds of 
suits pertaining to the same property, 
which may have market value of lacs of 
Rupees, if the suit is one for injunction, 
the plaintiff has the option to value it. 
at any notional figure which may be 
ridiculous’ but if the suit-is for the pos—. 
session thereof, he has to pay court-fee 
on,the market value which may run in- 
to thoüsans. of Rupees. Again if the 
suit is covered by Section 7 (v) (b) the 
valuation ifor court-fees is to’ be eight. 
times the land revenue. If it is covered 
by Section 7- (v) (d) it is the market 
value which determines the valuation for 
court-fees. In all these cases the matter 
in controversy may be the same, yet the 
court-fee payable is different in each 
case. The rules made under the Suits 
Valuation Act are equally defective.. In 
suits pertaining to immoveable property- 
again there are different standards for 
valuation of a suit for court-fee which. 
are given in Section. 7 (v) of the Court- 
fees Act. There is not the slightest 
justification for all these classifications. 
The least that can be said and I have). 
dealt with this point exhaustively in my|: 
decision above referred to namely Civil! 
‘Revn. No. 83 of 1971 (J. & K.) that the 
Court-fees and the Suits Valuation Act 
requires serious reconsideration, - re-draft-|. 
ing and simplification. That is a matter! 
for the legislature and I trust the Legis-[ 
lature will at its earlier convenience give” 
careful attention to this fact. 


8. However apart from these 
general observations the application of 
S. 7 (v) (b) and S. 7 (v) (d) of the Court- 
fees Act to a particular set of cases has: 
given rise to many contradictory pro- 
nouncements of different High Courts. 
The material provisions are 7 (v) (b)}— 

“where the land forms an entire 
estate or a definite share of an estate, 
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paying annual revenue to Government or 
forms part of such eState and is record- 
ed as separately assessed’ with such reve- 
nue—eight times the revenue as payable: 
and vide (d) “where the land forms part 

of an estate paying revenue to Govern- 
* ment but is not a definite share of such 
estate and is not separately assessed — 
the market value of the land.” 


9. The question that frequently 
arises to what cases would (b) apply and 
what are the cases which would be cover- 
ed by (d). There would be no difficulty 
when we have to deal with a case which 
forms an entire estate. In that case the 
valuation is to be eight times the reve- 
nue payable but the difficulty or I should 
say confusion arises where we have to 
interpret the words “or a definite share 
of an estate or forms part of such estate 
and is recorded as separately assessed 
with such revenue.” The words “definite 
share” have been subjected to different 
interpretations by) various High Courts 
and even the same High Court has not 
given uniform decisions. Some High 
Courts have held that ‘a definite share’ 
means a fraction of a share whose nume- 
rator is one i. e., one-half one-third. one- 
fourth, one-tenth, etc. etc.: but there are 
authorities which say-that even if there is 
a fractional share such as three-eighth. 
five-ninth, seven-eleventh so on and so 


forth not with a numerator of one, even 


that can be called a definite share be~ 
cause the area and the land-revenue can 
be ‘arithmetically worked out. There are 
yet some authorities which have laid 
down that if a certain specific plot from 
an estate is the subject-matter of a suit. 
the case would be covered by Section 7 
(v) (d) of the Court-fees Act but if it 
igs a fraction then it would be a case 
which would fall under Section 7 (v) (b). 

I will discuss some of the authorities 
of the different High Courts and try to 
show where the conflict lies. Before I do 
that till the legislature makes a necessary 
and suitable amendment, some meaning 
has to be given to both these provisions of 
law because the legal presumption is 
that no part of a statute is redundant. If 
we accept the proposition that a definite 
share is one which can be mathematical- 
ly worked out, then all cases would fall 
under Section 7 (v) (b) because whatever 
the area or the land-revenue thereon the 
science of mathematics is so vast as to 
give us the proportion of the property in 
dispute to the entire estate which mav 
be assessed to land-revenue. We have 
therefore, to make a distinction, however 
artificial irrational or even illogical it may 


be, so that caseg can safely be covered | 


by one or the other of these provisions. 
What should be the workable interpreta- 
tion of these two provisions of law, I 


shall state after discussing the various 
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authorities of different Courts on this 


point, 

10. The authorities which lay 
down that when a specific or a well de- 
fined plot out of a big Khewat or estate 
is the subject-matter of litigation ther: 


-provisions of Section 7 (v) (d) applies 


are: AIR 1930 Lah 182. AIR 1933 Oudh 
583 = 147 Ind Cas 852; AIR 1951 Mad 
698 ATR 1937 All 206; ATR 1952 Mad 
88; -AIR 1923 Rang 246 and AIR 1947 
Mad 297 (FB). 

11. AIR 1930 Lah 182 lays dowm 
that if a land is assessed to land revenue 


-and a suit is brought for a share in @ 


specific plot of land, which plot is not 
separately assessed to land revenue, the 
case is governed by Section 7 (v) (d) and’ 
not by Section 7 (v) (b) and the court-fee- 
has: to be paid on the market value of 
the land. 

12. AIR 1933 Oudh 533 lays down: 
that in a suit for pre-emption in respect 
of a separate plot of land which does not 
constitute any definite fraction of a dis— 
tinct revenue paying area and is not 
separately assessed to revenue, the court 
fee should be paid on the market value: 
of the land in suit..and not, as the case’ 
where the suit is for a definite fractional: 
share on five times the Government re- 
venue. ý 

13. AIR 1951 Mad 698 lays dowm 
that where the suit is for a specific plot 
of land with boundaries which can . be 
put in possession of the plaintiff without. 
partition the plaintiff cannot evade pay— 
ment of covirt-fee under Section 7 (v) (dy 
by alleging in the plaint that the pro- 
perty was undivided southern portion of 
a big plot, which the plaintiff was entitl-- 
ed to have separated and to be put in 
separate possession. A separate property’ 
with definite boundaries can never be œ 
fractional share of a property. 

14. (1934) 147 Ind Cas 852 = (AIR: 
1933 Oudh 533) lays down that in a suit 
for pre-emption in respect of separate 
plots of land which did not constitute 
any definite fraction of a distinct revenue 
paying area and were not themselves: 
separately assessed to revenue, the court-- 
fee should be paid on the market value- 
of the land in suit and not as is the 
case where the suit is for a definite frac- 
tional share, five times the Government’ 
revenue, ` 

15. AIR 1937 All 206 says among 
other things that a case would be gov- 
erned by sub-section (v) (b) if the land’ 
forms an entire estate or a definite share- 
of an estate’ paying annual revenue to- 
Government or forms part of such estate 
and is recorded as aforesaid but would’ 
be governed by sub-section (v) (d) if it: 
forms part of an estate- paying revenue: 
to Government, but is not.a definite 
share of such estate and is not separate— 
ly assessed as aforementioned. 
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16. In AIR 1952 Mad 88 it was 
held that where the plaintiff is claiming 
@ot a partition of an unspecified frac- 
‘tional share of undivided land but ‘is 
«claiming a specific portion of that un- 
divided land, namely, the ‘northern half 
of the land, court-fee is payable under 
Section 7, clause 5 (d) on the ‘market 
value’ of the property. 

17. Jp AIR 1923 Rang 246 where 
the suit land was of individual field plots 
¿which form part of a holding but which 
are not separately assessed to land reve- 
mue, court-fee was held payable under 
Pe 7 (v) (dù and not under S, 7 (v) 

18. In AIR 1947 Mad 297 (FB) it 
was held that where a person brings a 
suit for possession of specific immovable 
property that has been allotted to him in 
a previous partition, the court-fee must. 
be paid on the market value of the land 
notwithstanding that it had formed part 
of an estate paying revenue to the Gov- 
ernment. 


19. For the other proposition that 
Section 7 (v) (b) would apply only if the 
numerator is one i.e., the suit should be 
for one half, one-fourth, one-tenth, one- 
twentieth ete.: and if the numerator is 
mot one then Section 7 (v) (d) would 
apply which means if the suit is for 
three-seventh, nine-eleventh. twentyfive- 
twenty-eighth etc. etc. The following au- 
thorities may be cited :— 

AIR 1924 Mad 646: AIR 1956 Tripura 
mp AIR 1918 Mad 25 and AIR 1933 All 
414, 


20. In AIR 1924 Mad 646 it was 
held that a suit for recovery of a specific 
plot of land situated within a permanent- 
ly settled estate but not constituting a 
definite share thereof or separately as- 
sessed to revenue falls within clause (v) 
(d) and not under clause (v) (a) or (b) of 
Section 7. Court-fee should therefore be 
paid on the market value of: the property 


in suit. At page 647 the learned Judge 
remarked quoting an Allahabad autho- 
rity viz: (1910) ILR 33 All 630 “it was 


held that sub-clause (a) referred only 
to a definite fraction or share of an estate. 
and not to any piece of land which formed 
a plot defined by metes and bounds in- 
cluded in an ‘estate. In other words, 
that the clause would apply only when the 
suit was for a,half, one-third or any other 
fractional share of the entire estate.” 
Then the learned -Judge remarked that 
the view is correct and “I respectfully 
follow it.” 

21. In; AIR 1956 Tripura 25 the 
suit was for declaration of Taluka right 
in 2 kanis 4 gandas 2 karas of taluka 
Jand and for ‘recovery of khas possession 
in the suit land and for mesne profits, 
The learned ‘Judge discussing different 
authorities said at page 26 that:— 
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“In the present case the appellant 
does not sue for land jointly owned by 
two persons and it was not mentioned in 
the plaint that the specific plots in ques- 
tion formed a share of the joint property 
SESER If the plaintiff-appellant wanted . 
to rely on this fact, he should have 
clearly mentioned it in the plaint in 
para. 6 but this was not done. The land 
in question cannot be arithmetically. 
worked out as a proportion or a fraction 
of the property that has been assessed 
to land revenue and so Section 7 (v) (b) 
cannot be deemed to be applicable to 
this case.” 

The finding was that the valuation. 
for court-fee should be the market value 
of the land. bs 


22. In AIR 1918 Mad 25 a Divi- 
sion Bench of that Court held that a uit! 
for recovery of land- forming part of en- 
tire estate but neither sub-divided nor 
separately assessed to land revenue, the 


court-fee was payable on the market 
value of the land. At page 25 of the 
judgment it was said that :— 


iMetwodee’ „I am asked to sav by the 
plaintiff that the. true construction of 
this Act is that because you ran by a 
mathematical calculation arrive at what 
fraction of the whole patta any piece of 
Jand is therefore any and every bit of 
land that you like within the whole patta 
must be, considered to be separately as- 
sessed to revenue. That seems to me to 
be a proposition which is utterly incap- 


‘able of being supported if for no other 


reason because it gives no meaning what- 
ever to the words “separately assessed.” ” 
Further on the learned Judge says :— 

PEPEO RIY, Then it is said even if this 
is not a part of an estate separately as- 
sessed to revenue nevertheless it may be 
regarded as “a definite share of an 
estate.’ Once more I make the same 
criticism on that construction.as upon the 
other. It entirely ignores the word “de- 
finite” because every shere in an estate 
is in some sense a definite share, and I 
have no doubt that what is meant by the 
words “definite share” is an undivided 
tangible fraction of an estate as distinct 
from a defined demarcated plot which has 
been taken out of an estate............ 
The learned Judge was however compel- 
led to remark : 

setosa kiar I am conscious of the ex- 
treme inconvenience of this decision but 
I see no possible escape from that con- 
struction of the Act. It leads no doubt 
to this absurdity in some gases. For in- 
stance you might have a case where if 
you sue for the recovery of the whole 
plot if it falls under sub-section 5 {b) 
taking five times the revenùe, would re- 
sult in a lower value than if you sue for 

a portion of the land which according to 

this view, has to be taken as the market 
value 


eeseccsessee 
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AIR 1933 All 414 lays down that the 
fractional shares of Khewat Khatas are 
parts of an estate (Mahal) but are not 
. ‘definite shares’ of the estate and not re- 
corded separately assessed with revenue. 
Hence a suit for possession of fractional 
shares of Khawat Khatas is not govern- 
ed by Section 7 (v) (b) but Section 7 (v) 
(d) and the court-fee is payable on the 
market value of the fractional shares. 
This authority has gone further to the 
limit of saying that :— 

“Although each Khewat khata is re- 
corded as separately assessed with reve- 
nue, nevertheless it cannot be held to be 
an “estate” within the meaning of the 
clause unless separate engagement has 
been entered into between Government 
and the proprietors in respect of the re- 
venue assessed upon the Khewat khata.” 
For the third proposition that if a share 
can be worked out mathematically Sec- 
tion 7 (v) (b) applies, the following au- 
thorities may be cited :— 

AIR 1945 Lah 15, AIR 1957 Andh Pra 
607, AIR 1948 EP 9, 1879 Punj Re 67 
page 226, AIR 1937 Nag 100, AIR 1943 
Pesh 96 and AIR 1927 Mad 1002. 

23. In AIR 1945 Lah 15 which 
was decided by Harries, C, J.. and Maha- 
jan, J. Mahajan, J. who later became the 
Chief Justice of India while delivering 
the judgment has held that :— 


“Whenever a person sues for posses- 


sion of a plot of land which can be arith-: 


metically worked out as a proportion or 
a fraction of the property that has been 
assessed to land revenue and is so noted 
in the Jamabandi, the provisions of Sec- 
tion 7. Cl, (v) (b) are applicable and not 
the - “provisions of Cl. (v) (d).” 

In my previous decision viz: Civil Revn 
No, 83 of 1971, D/- 19-11-1971 wen & K) 
referred to above I have used the langu- 
age that there is neither logic nor rea- 
son behind this hypertechnical and ir- 
ratidnal classification in the Court-fees 
Act. I find myself in very good company 
when- I find that Justice Mahajan has 
remarked as under :— 

“As already indicated, the learned 
subordinate Judge held that the suit 
instituted by the plaintiffs was governed 
by the provisions of Section 7, Cl. (v) (d), 
Court-fees Act, on the ground that the 
land in suit did not form a fractional 
share of a khata. The learned Subordi- 
nate Judge in support of his view relied 
on a decision of the Allahabad High 
Court, which followed an earlier deci- 
sion of its own in a reference under the 
Court-fees Act, and is reported as (1894) 
ILR 16 All 493. In that case it was held 
by Burkitt, J. that if the land in suit 
forms a simple fraction of the land that 
has been assessed to land revenue, then 
Section 7. Cl. (v) (b) is applicable, but if 
the fraction is a complicated one and has 
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to be arithmetically worked out then 
clause (v) (d) applies. The ratio- under- 
lying this decision is that each one of 
the plots sued for cannot be said #0 pos- 
sess the same value and therefore it is 
not possible ¢o rateably distribute the re- 
venue of the whole Khata on the plots 
sued for. Speaking for myself, I see 
neither logic nor reason behind this 
statement of the law. When a person 
sues for land jointly owned by two per- 
sons, even if specific plots are sold, in 
law it is treated as a sale of a share of 
the joint property. No co-sharer has any 
tight to sell specific plots out of the 
ata and, therefore, the value of an 
individual plot comprised in the joint 
khata is wholly immaterial in determin- 
ing the point of court-fee: As regards 
the argument that if it is a simple frac- 
tion, then Section 7 (v) (b). Court-fees 
Act applies, but if a complicated one and 
has to be arithmetically worked out then 
clause (v) (d) applies............ 
In 1879 Punj Re 67, page 226 the plaina 
tiff sued for possession of 214 kanals 8 
marlas of land on the allegation that de+ 
fendants sold it to him. The sale deed 
had conveyed to the defendant no speci- 
fic land but seven-fifteenths of Khata 
No, 409 which was a joint Khata com 
prising 460 kanals 10 marlas of land. The 
Court below rejected the plaint on defen« 
dant refusing to file additional stamps as 
on a suit valued in accordance with Sec- 
tion 7 (v) (d) of the Court-fees Act buf 
the High Court held that the defendants’ 
prayer really was for possession jointly 
with the defendants of Khata No. 409 
with an interest therein to the extent of 
seven-fifteenths, and that the whole Khata 
being part of an estate paying annual 
revenue to Government and recorded in 
the Collector’s register as separately ase 
sessed with revenue within the meaning 
of Cl. (v) (b) the value of the suit must ba 
deemed to be five times the revenue pay= 
able on the Khata. 


24, In AIR 1937 Nag 100 the 
Plaintiff sued for five annas share in 
Mauza Kamthi together with certain spe- 
cified sir and khudkast fields and also 
two malik makbuza fields. It was held 
that court-fee will be payable on 7$ 
times the revenue of the entire villaga 
and nothing more and the suit will fall 
under Section 7 (v) (b) and not unde 
Section 7 (v) (d) of the Court-fees Act. 

25. In AIR 1943 Pesh 96 the suit 
was for a fractional share of a part of an 
estate recorded as separately assessed të 
land revenue. It was held that the court- 
fee should be paid on five times such 
portion of the revenue separately asses- 
sed on that part as may pe rateably pays 
able oe respect of that share. 

8. In AIR 1927 Mad 1002 it wes 
held” that a fractional share indicated in 
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the Government of India . notification 
covers not only a case where the plain- 
tiff claims a. certain fraction of a survey 
number but .it-also covers a case where 
he claims a certain definite area within 
the survey number. for instance. where 
he claims 3 acres 30 cents out of a sur- 
vey number whose extent is 7 acres 30 
cents though 3:acres 70 cénts is a frac- 
tion of 7 acres 30 cents viz, 37/73 of 7 
acres 30 cents: 
pages 1005-06 said : — 


Me 255 does Iti is noticeable that the Act 
uses the words-“definite share” and while 
making provision for a definite share or 
a part of an estate it did not make any 
provision for a' ipart of separately assessed 
survey number. The notification did not 
use the words’ “definite share” but used 
the words “fractional share”. I do not 
understand any of the judges who have 
considered the: matter to say that a ges 
tion means a simple fraction like 4. 1/3 or 
4/4 and not a complicated fraction like 


49/48 or 37/72 etc. as one may get jn: 


Mahomedan Jaw cases. If the words 
“fractional share” can cover any kind of 
fraction, the only question is: Does it 
make any difference when a plaintiff 
mentions an area, which can be worked 
out as a fraction of the whole but does 
not mention it by describing it as a frac- 
tion. In my opinion it does not. The 
opposite conclusion can be easily evaded 
by-a clever plaintiff describing the plot 
he claims not'as so many acres and cents 
but as the north-western 37/73 of such 
and such a survey number or something 
like that. Ido not think that liability 
to pay Court-fee should depend upon 
the ability to evade or not. The Court- 
fees Act is a fiscal enactment and ought 
to be liberally construed............ 

Later on the learned Judge says :— 


words “fractional share” are not in- 
_ applicable to a case where the plaintiff 
claims 3 acres 30 cents out of 7 acres 
30 cents, as the share he claims is a frac- 
tion of a larger area. All that can be 
said against ithe plaintiff is that what he 
claims is a fraction with defined bounda- 


ties, but the words ‘fractional share’ 
cover both a definite fraction. and 
also an indefinite fraction. whereas 


the learned, Judges who considered the 
matter seems to limit the words to the 
case of in nite fraction. They think 
that the notification applies to unspeci- 
fied $ or }, but not to a definite 4 or 4. I 


do not see'any reason why the words’ 


“fractional share” should be so limited. 
At any rate. I am not doing any vio- 
lence to the English language when I say 
that the words cover both definite and 
indefinite fractional shares. Tudball. J.. 
seems to think that a specific share is not 
covered by, “fractional share” and there 
is some difference between a specific 
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share and a definite share. The result 
is I am unable to agree with Burkitt. J., 
and Tudball, J., in the Allahabad cases. 

Apart from these authorities there are two 
decisions of this Court, one is reported. 
as AIR 1951 J. & K. 18 and the other is 

AIR 1960 J.-& K. 23. There seems some 
contradi¢tion in these two decisions, AIR. 
1951 J. & K. 18 is a case of Division 
Bench consisting of Shri Wazir, C. J. and 
Shri Shahmiri, J. and has laid down that 
a suit for possession or pre-emption for 
a portion of.an estate can come under 
clause (b) of Section 7 (v) only if it is 
either a ‘definite share of an estate or a 
part of the estate which is separately .as- 
sessed to revenue. There were two suits 
for joint possession on the basis of a 
right of prior purchase against the de- 
fendant for 33 kanals 14 marlas and 22 
kanals 14 marlas out of Khewat No. 22/23 
assessed to land revenue of Rs, 65-9-3 
measuring 169 kanals and 2 marlas situate 
in village Paloura Tehsil Jammu. They 
valued the suit for possession for pur- 
poses of court-fee 8 times the propor- 
tionate land revenue assessable on the. 
fractional share sought, calculated in 
reference to the amount of land revenue 
payable on the whole Khewat. Their 
Lordships held that the case was cover- 
ed by Section 7 (v) (d) and not by Cl. (v) 
(b) and the court-fee should be nave 
on the market value of the lands. 


27. In AIR 1960 J. & K. 23 it was 
again decided by a Division Bench con- 
sisting of Wazir, C. J. and K. G. 
Nair, J. They took a contrary view and 
held that a suit for possession of a speci- 
fic plot of land not separately assessed © 
to revenue but forming a fractional share 
or a portion of a separately assessed part 
of an estate comes within clause (b) of 
Section 7 (v) of the Court-fees Act and 


“the value thereof for purposes of court- 


fee and jurisdiction shall be determined 
in terms of land revenue rateably -pay- . 


„able thereon and not in terms of its 


market value. In this case AIR 1945 Lah 
15 cited above was relied upon. 


28. Now in this conflict of deci- 
sions among various High Courts and 
even in this High Court itself it becomes 
necessary to lay down some guiding prin- 
ciples for the determination of the, ques- 
tion of court-fee in respect of land. In 
my opinion the following principles can 
be safely laid down, though again I would 
venture to say that it is only to justify 
the existence of these two separate pro- 
visions in the Court-fees Act that this 
arduous attempt is made to categorise 
cases which should fall under one or the 
other of these categories otherwise to me 
this distinction appears to be hyperte- 
chnical, irrational, illogical and dis- 
criminatory. It has been well put by 
Sulaiman, C. J. and Bajpai, J. of the 
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Allahabad High Court in AIR 1937 All 
206 that: — 

“where there is ‘an estate paying an- 
nual revenue to Government and a frac- 
tional share of that estate is transferred 
then it is easy to ascertain the propor- 
tionate amount of the Government reve- 
nue on the property transferred. On 
the other hand, if the property trans- 
ferred is not a fractional share of an 
estate paying revenue to Government 
‘but is only a specified part of such estate 
and such specified part is not separately 
assessed to revenue, it is not possible to 


ascertain the proportionate liability of: — 
that specified plot so far as the pay- `’ 


ment of Government revenue is concern- 
ed. In the former case. where the reve- 
nue. can be aScertained the case would be 
governed by sub-section (v) (b) while 






3 the following should be the princi- 


i (i) where the suit is for an entire 


sessed to land-revenue, the case will be 
‘clearly governed by the provisions of 
clause (v) (b) of Section 7; 

(ii) Where the land-revenue can be 


(v) (b) of Section 7. 
oe that it 
s 4, 1/5, 1/30. 

an 


It is not 


t should b 
It may be 3/4, 5/17. 3/31 


plot in a Khewat which consists of many 
lots or a particular defined portion 
thereof. of which the land, revenue can- 
not be separately ` calculated, because of 
[difference in quality of the land and 
other circumstances, the case will be 
covered by Section 7 (v) (d). Such cases 
are referred to in AIR 1930 Lah 182, 
AIR 1952 Mad 88, AIR 1937 All 206. 

; 29. After having laid down these 
principles of law, we remit the case back 
to the trial court which will give time 
to the parties to produce further evi- 
dence with respect to the suit land in 
regard to the court-fee matter and then 
‘decide the question of court-fee afresh 
applying the principles of law enunciat- 
ed above. This revision petition is there- 
fore, accepted and the case sent back to 
the trial court as indicated above. The 
parties are directed to appear before the 
trial’ court on 10-2-1972. 


S. M. F. ALI, C. J.:—- 30. I agree. 


JASWANT SINGH, J. :— 31. I 
also agree, ` 





Case remanded, 
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(iii) Where the suit is for a specific 


J. & K. 125 
AIR 1972 JAMMU & KASHMIR 125 
(V 59 C 30) 
` FULL BENCH 


S. MURTAZA FAZL ALI. C. J., J. N. 
BHAT AND JASWANT SINGH, JJ. 
~ Shiv Kumar and others, Petitioners 
v. Ajodhia Nath and others, Respondents. 
Civil Revn. No. 100 of 1969, D/- 18-1- 
1972, against order of Sub, J. Bhadrawah, 
D/- 24-6-1968. 


(A) Transfer of Property Act (1882), 

S. 54 — Nature of possession of proposed 
vendee under an agreement to sell. 

(Paras 7, 8) 

(B) Limitation Act PER Art, 65 — 

Proposed vendee in possession under 


agreement to sell — Suit for possession 
by. vendor — Computation of period. 
(Para 8) 


(A+B). A contract to sell would not 
itself create any interest in or charge on 
the property proposed to be sold. . Even 
after an agreement to sell. title clearly 
resides in the vendor and even though he 
may . have parted with possession, the 
possession of proposed vendee is under 
he agreement and mot being a transfer 
of interest, it is at the utmost, that of a 
licensee and therefore is clearly permis- 
sive. Unless the proposed vendee asserts 
any hostile or overt act ta show that he 
is disclaiming the title of vendor or un- 
less his possession becomes so under an 
invalid document, this possession would 
not be adverse. Where the time” for 
specific performance of the agreement to 
sell runs out. possession of the proposed 
vendee becomes adverse from that date 


- and vendor’s suit for. possession must be 


within twelve years from that date, other- 
wise the possession of proposed vendee 
would ripen into title by prescription. 
Decision in Civil Second Appeal No. 49 
of 2005, D/- 23-3-1949 (J & K). Approved. 


(Paras 7, 8) 
Cases Referred: Chronological Paras 


AIR 1954 SC 758, Sheodhari Rai 
v. Suraj Prasad Singh 8 
ATR 1954 Nag 319 = ILR (1954) . 
Nag 692, Haritharsingh Sukhiram 
v. Deonarayan Bodhram 8 
(1949) Civil Second Appeal No. 49 
of 2005, D/- 23-3-1949 (J & K), 
Sohnun v. Raman 4 
AIR 1937 Cal 88 = 41 Cal WN 396, 
Birajmohinj Dassi v. Sarala Devi 5 
AIR 1928 Cal 582 = 117 Ind Cas x 
532, Monmotho Nath v. Bepin 
Behari 8 
AIR 1922 Bom 9 (2) = ILR 46 Bom 
722, - Venkatesh Damodar v. 
Mallapa Bhimappa 6 
AIR 1916 Bom 1 = ILR 41 Bom 
Sere Bapu Apafi v. Kashi- 
nath - 


CP/DP/B643/72/VSS/VBB 


lo 





` 4-9-1952. 
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I. K. Kotwal, for Petitioners; D. D. 
Thakur, for Respondents. 

ALI, C. J. :— The question that arises 
for determination in this case is as to 
whether or not the possession of a pro- 
posed vendee under an agreement to sell 
becomes adverse from the date of the 
execution of the agreement in the event 
of a sale deed not being executed and the 
remedy of specific performance becoming 
time-barred. The question posed above is 
undoubtedly a substantial question of law 
and’ is indeed a vexed one and there does 
not appear to be any authority directly 
in point ich has discussed all the as- 
pects at issue. The facts giving rise to 
this revision may be summarized as 
follows. 

2. The plaintiffs father, Ganga 
Bishno, is said to have executed a con- 
tract for sale in favour of Mst. Narain 
Devi wife of the defendant on 26th Har 
2009 (Bikrami) = 17-7-1952. The agree- 
ment was in respect of 7 marlas of land 
comprised in khasra No. 1716 min situate 
in Nagar, District Bhadrawah, whose pos- 
session was delivered to the prospective 
vendee under, the agreement. It was 
stipulated in the agreement that Ganga 
Bishno would execute a proper sale deed 
in favour of Mst. Narain Devi within 
three years of the execution of the agree- 
ment failing which it will be open to the 
proposed vendees to file a suit for specific 
performance. It was also the admitted 
case of the parties that the entire con- 
sideration money: of Rs. 250/- was re- 
ceived by the ‘proposed vendor in two 
instalments: Rs, 150/- at the time of the 
execution of the agreement and the 
balance of Rs. 100 on 20th Bhadon 2009= 
Thereafter no sale deed was 
executed by the plaintiffs father nor did 
the defendant file any suit for specific 
performance and allowed the suit to be- 
come time-barred. The defendants start- 
ed constructing some sort of a structure 
on the land in dispute which was resist- 
ed by the plaintiffs who filed the present 
suit for possession on the ground that 
the land was the ancestral property and 
had been sold by the plaintiffs’ father 
during their minority without any legal 
necessity and by perpetrating fraud. 

3. The suit was resisted by the 
defendants mainly on the ground that the 
defendants having been in possession of 
the property for more than 12 years since 
the execution of the agreement to sell, 
they acquired title by adverse possession 
and any right which the plaintiffs had 
was extinguished. In view of the plead- 
ings of the parties the trial Court of the 
Sub-Judge Bhadrawah framed a preli- 

ry issue which was as follows: 

“Whether. the suit was within time”. 

4. The learned judge, after taking 
evidence of the parties, came to the con- 
‘clusion that as the possession of the de- 
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fendants was purely permissive, the ques- 
tion of adverse possession did not arise 
and the suit was therefore within time. 
He directed the other issues to be struck 
in this case. This order was passed on 
24-6-1968. It is against this order that 
the defendants-petitioners came up to this 
Court in revision on the ground that the 
preliminary issue. was wrongly decided 
by the Sub-Judge. The leamed Sub- 
Judge based his decision mainly on an 
unreported Division Bench decision of this 
Court in Civil Second Appeal No. 49 of 
2005-Sohnun v. Raman decided on 23-3- 
1949 (J & K) by Wazir, C. J. and 
The matter was 
heard by Jaswant Singh. J. sitting singly 
who was of the view that ‘as there was a 
serious conflict of authority on the ques- 
tion of law involved, the case be referred 
to a Full Bench. 


5. Mr, Kotwal appearing for the 
petitioners submitted that the view of 
the learned Sub-Judge was legally er- 
roneous and was contrary to the weight 
‘of authorities and should therefore be 
set aside. He relied on a Division Bench 
decision of the Calcutta High Court in 
Birajmohini Dassi v, Sarala Devi, AIR - 
1937 Cal 88. We- have gone through this 
case and we find that though presum- 
ably it supports the contention of the peti- 
tioners, yet it is clearly distinguishable 
On two grounds. In the first place their 
Lordships found as a fact that no agree- 
ment to sell was proved to have been 
executed in that case; therefore the ques- 
tion of adverse possession did not fall for 
decision. In this connection their Lord- 
ships, after discussing the evidence, clear- 
ly observed as follows:— 

“For these reasons, we are of opinion 
that the plaintiff has by production of 
books established the case that the de- 
fence set up by Benode is not a true 
defence”. 

Referring to the point of law their Lord- 
ships observed as follows : — 

“In other words it is said that if in 
pursuance of the sale the defendant is 
actually put in possession, and a case ot 
continued possession for more than 12 ` 
years is made since then. the defendant's 
Plea of adverse possession must succeed. 
Mr. Bose-who appears for the respondent 
has not contested this position in law”. 
Later on their Lordships observed as 
follows:— . 

“It is conceded that if this case of 
sale was not made out the case of adverse 
possession must fail”, 

6. A close analysis of these ob- 
servations would clearly reveal that to 
begin with their Lordships did not discuss 
this question of law because the agree- 
ment to sell was not proved. Secondly 
Mr. Bose who appeared for the respond- 
ents conceded the proposition and there- 
fore the case was decided on the basis of 
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concession. It is true that their Lord- 
ships referred to Venkatesh Damodar v. 
Mallappa Bhimappa, ILR 46 Bom 722 = 
(AIR 1922 Bom 9 (2)) which was itself 
based on an earlier decision of the Court 
in Bapu Apaji v. Kashinath, ILR 41 Bom 
438 = (AIR 1916 Bom 1) (FB), but these 
cases do not lay down the proposition 
that was being adumberated: before us. 
These cases merely held that the plain- 
tiff would be estopped from recovering 
possession by taking advantage of his own 
fraud or by violating the fiduciary réla- 
tionship created under the agreement. The 
crucial point to be seen is as to what 
is the nature of possession of a proposed 
vendee under an agreement to sell. A 
contract of sale has been specifically 
defined thus:— l 

“A contract for the sale of immov- 
able property is a contract that e sale of 
such property shall take place on terms 
settled between the parties. _ 

It does not, of itself, create any in- 
terest in or charge on such property”. 


T. Thus the Act does not recognize 
the doctrine of a contract for sale creat- 
ing an equitable estate in favour of a 
vendee and specifically provides that the 
contract would not itself create any in- 
terest in or charge on the property pro- 
posed to be sold, 

8. It is, therefore, clear that even 
after the agreement to sell, title clearly, 
resides in the vendor and even though 
he may have parted with possession, the 
possession of the proposed vendee is under 
the agreement and not being a transfer 
of interest, it is at the utmost, that of a 
licensee and is therefore clearly permis- 
sive. Where, therefore, the origin of 
possession of the proposed vendee is 
proved to be permissive. it will be 
presumed to be so until and unless 
something occurred to make 
verse (Vide AIR 1954 SC 758 AIR 
1928 Cal 582 & AIR 1954 Nag 319). In 
other words unless the proposed vendee 
Jasserts any hostile or overt act to show 
that he is disclaiming the title of the 
vendor or unless his possession becomes 





so under an invalid document. his pos-. 


session would not be adverse. There must 
be an open and explicit disavowal and 
disclaimer brought to the knowledge of 
the owner which alone will give rise to 
adverse possession. The mere fact of 
long user by the permissive occupant is 
hardly sufficient to alter the character of 
permissive possession into an adverse one. 
Furthermore it seems to us that when the 
agreement itself clearly recited that the 
sale deed was to be executed within 
three years there could be no question 
of possession of the defendant becoming 
adverse unless his right to sue for specific 
performance became completely barred 
under Art. 84 of the Limitation Act. The 


Shiv Kumar v. Ajodhia Nath (FB) (Ali C. J.) 


it ad-. 


[Prs, 6-3] J, & K. 127 


time to sue for specific performance in 
a contract to sell has to be calculated 
either from the date fixed for the perfor- 
mance or if no such date is fixed when 
the plaintiff has noticed that performance 
is refused: In the instant case under the 
terms and recitals of the document the 
date fixed for the performance of the 
contract was three years from date of its 
execution, that is to say upto 17th July 
1955. Thus the defendants’ right to sue 
for specific performance will become 
barred three years after 17-7-1955, that 
is to say 17-7-1958. The present suit was 
filed on 19-10-1967, i.e., within 12 years 
of this date. In our opinion, therefore, 

the suit was clearly within time. At the 
most the possession of the defendant 
would become adverse from 17-7-1958 be- 
cause the right of specific performance 
having been lost, his possession would be 
one under a transaction which was un- 
enforceable at law-because after 17-7- 
1958 the agreement to sell could not be 
specifically enforced. Even if the posi- 
tion is conceded, in this case the suit was. 
filed a little after 9 years from the date 
when the possession of the proposed 
vendee became adverse and therefore was. 
not barred by limitation. For these rea- 
sons we feel that the Division Bench 
decision of this Court B absolutely cor- 
rect and the law laid down therein is 
the correct law subject to whatever is 
said here. Their Lordships in the Divi- 
sion Bench case observed as follows :— 


“The plaintiffs did not get the sale 

deed executed in their favour after the 
decree for specific performance was passed 
in their favour. Their possession over 
the land was under the agreement to sell 
which was executed by the defendants 
in favour of the plaintiffs on 12th Kartik 
1977. The nature of possession, there- 
fore, was permissive and not adverse to 
the defendants”, 
‘We find ourselves in complete agreement 
with this proposition of law subject how- 
ever to the fact that where the time for 
specific performance of the agreement to 
sell runs out, the possession of the de- 
fendant becomes adverse and if the 
vendor allows 12 years to pass from this 
date then the possession of the defend- 
ant would ripen into title by prescrip- 
tion. 


9. It was, however, submitted by 
Mr. Kotwal as a pure question of law that 
in the instant case there does not appear 
to be any equity in favour of the plain- 
4iff-vendor because he by his owm 
free will executed the agreement to sell, 
delivered possession of the demised pro~ 
perty to the proposed vendee and receiv- 
ed the entire consideration money, agreed 
to be paid to him. In these circum- 
stances the plaintiff cannot be allowed to 
take advantage of his own fraud by being 
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.allowed to recover possession from the 11. We would, therefore, while 
„defendant. agreeing with the view taken by the Sub- 

10. It is true that Section 53-A of Judge on the preliminary issue decided 


‘the Transfer of Property Act has not so 
far been incorporated in the State T. P. 
Act, and therefore neither this doctrine 
will apply nor can the principles under- 
‘lying this section be made applicable. 
“The fact, however, remains that the plain- 
-tiff cannot be allowed to take advantage 
-of his own fraud, but as. the trial Court 
‘has not framed any issue on the question 
-of estoppel, we refrain from m g any 
further observation on this point. We 
‘however direct that the trial Court should 
frame the following issue:— 

‘Whether in the facts and circum- 
‘stances of the present case the plaintiff 
4s estopped from recovering possession 
-from the defendants’. 


by him remit this case to him for fram- 
ing an additional issue as proposed above 
and for deciding it after taking evidence 
of the parties and hearing them. This 
issue need not be decided as a prelimi- 
nary issue but will be taken along with 


the other issues arising in this case. 


12. With these observations the 
revision petition is disposed of. Parties 
are directed to appear before the Sub- 
Judge on 8-3-1972, 


J-N. BHAT, J.: 13. . 


JASWANT SINGH, J.: 
also agree, 


I agree., 
14. `I 


Order accordingly. i 
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Subramoniam, K. K. v. M. P. Sreeni- 
vasan 


Subramaniyan v. Lakshmi Amma 


(Mar) 58 
(Sep) 194 


Sukumara Pillai, N. y. State of Kerala (Oct) 228 


Tata Iron and Steel Co. Ltd, v. State of 
Kerala (May) 97 
Travancore Rayons' Ltd. v. Textiles 


Committee (Dec) 278 


Unnikrishna Menon, P. C. v. Kozhikkott 
Narayana Menon _ (Sep) 198 


Vadakkedath Ravunni Nair v. State of 


Kerala (Nov) 250 
Varghese, S. v. P. C. Assankutty (Mar) 57 
Varughese Varughese v. Mathew 

Joseph (Mar) 61 
Venkatesha, S. v. S. Subramanya (Nov) 245 

(Novy) 268 


Xavier, C. V. v. J. & J. De Chane 


SUBJECT INDEX 


Arbitration Act (40 of 1940), S. 30 (a) — 
“Umpire has misconducted” — The ques- 
tion of misconduct does not arise if while 
recording of evidence in his presence 
with consent of both parties he questions 
witnesses for Clarifications and discusses 
with arbitrators on procedure (Nov) 272 
Arms Act (84 of 4963), S. 2 (f)—See Ibid, 
S. 18 (Sep) 202A 
——S, 14—Refusal of licence—Licensing 
authority must apply its mind and ane 
itself before refusing licence on grounds 
of public interest (Sep) 202B 
——S, 18 — Appeals — No appeal when 
application for licence for pistol has been 
dealt by Government (Sep) 202A 


Arms Rules, R. 5 — See Arms Act (1959), 
S. 18 (Sep) 202A 


Banking Companies ‘Act (40 of 1949), 
S. 45B—See Ibid, S 45G (Sep) 215 
— $s, 45-C, 45-B—Expression “pending 
proceeding” in S, 45-C, if includes 
appeals {rom orders passed therein 
(Sep) 215 
Olvil Procedure Code (5 of 1908), S. 2 (2) 
— See Ibid,O.7,R ll (Mar) 56 (FB) 
——5§, 2 (9), (14) — See Ibid, S. 104 (2) 
(Sep) 217 
——S, 11 — Directly and substantially in 
issue — Issue decided at the instance of 
the defendant — Decision will act as res 
judicata between the parties (Nov) 245A 


—S, 24—Personal interest of the Judge 
— What constitutes—Judge during hear- 
ing’ making adverse remarks regarding 
merits of the case — No valid ground for 
transfer (Nov) 268 


Civil P. C. (contd,) 

——-S, 47, Expln, (as amended in 1956) — 
Right of stranger auction purchaser to file 
suit for possession —‘Whether survives 
after amendment (July) 135 


——S. 47—Suit for possession by decree- 
holder auction- purchaser — Maintainabi- 
lity (Aug) 162A 
——S, 65—Does not apply to a sale under 
the Tamil Nadu Revenue Recovery Act 
and confirmation of sale does not relate 
back to the date of sale (Nov) 259.4 


+—S. 80 — Where the defendant in the 
written statement merely requires formal 
proof of service of notice under S. 80 
there is in law no plea of denial of notice 
or its validity and as such no question of 
non-compliance with S. 80 arises 

(May) 108A 
——S. 80— Discrepancy between name of 
sender of notice under S. 80 and the 
plaintif — Held that the difference in 
name was not fatal (May) 108G 


——S. 96 — See Ibid, O. 7, R. 11 
(Mar) 56 (EB) 
——S,100 — Concurrent finding of fact 
by Lower Courts on appreciation of evi- 
dence—No interference in second appeal 
(Jan) 27B 
——S, 100 — New plea — Gift deed inad- 
missible as unregistered— Parties leading 
evidence on it — Court also considering 
case of gift based upon it — Question 
whether the document constitutes gift — 
High Court should consider on merits 
(Jan) 27E 
——S. 100 — Where the plea of denial of 
validity of notice under S. 80 is not co- 
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Civil P. C, (onta) , 

vered by pleadings, the plea cannot be 
considered in- second appeal merely be- 
cause the trial Court has érroneously 
framed an issue on the point (May) 103B 


—S,. 104 (2)—Single Bench decision of 
High Court in appeal against order of re- 
mand is only an order though it is term- 
ed as a judgment and hence appeal 

against that order to D, B. does not lie 
(Sep) 217 

“——S, 115—See also Ibid, O. 7, R. 11 

ao (Mar) 56 (FB) 
. —-S. 115 — A claim for eviction under 
S. 11 (8) of the Kerala Buildings (Lease 
and Rent Control) Act—Rejection as being 
not bona fide — A question of law—Revi- 
sion lies ` (Jan) 15C 
——S, 115 — Revision — Finding of fact 
by lower appellate Court that petitioner 
did not establish sufficient ground to con- 
done delay | f (June) 122 
—~S, 115—Revision—Exercise of juris- 
diction illegally — Dismissal of applica- 
tion for condonation of delay on ground 
that wrong advice of counsel was not 
sufficient cause — Held Court acted with 

illegality in exercise of its jurisdiction 
me (Aug) 184B 
——S. 151—See Ibid, O. 41. R. 1:(Apr) 95 
—-O. 1, R. 8 — Grant of permission 
under R. 8 should not be treated lightly 
and, as a matter of course — The Court 
must see that those who are not on the 
party array but are still considered re. 

presented in the suit aré not prejudiced 
(Nov) 269A 
—-O. 1, R. 8 — Even in the absence of 
a formal order granting permission under 
R. 8, direction to publish notice is suff- 
cient to infer permission being granted ` 
(Nov) 269B 
-——0O. 1, R. 10 — The manager of a 
theatre exhibiting cinematograph films 
cannot sue on behalf of the proprietor 
without authority from him- (Mar) 58B 


—-O. 1, R. 10 — If a plaintiff filing a 
suit for partition is found not entitled to 
any share, that by itself is no ground to 
dismiss the suit—The Court can grant a 
decree in favour of the defendants for 
partition and separate possession ` ; 

(Apr) 76D 
— O. 1, R. 10—Transposition of parties 
— Suit for redemption by purchaser of 
equity of redemption — Mortgagor made 
pro forma -defendant — Validity of pur- 
chase of equity of redemption challenged 
—Transposition of mortgagor as plaintiff 
No, 2: ` (Novy) 248B (FB) 


Civil P, C. (contd.) 

——0O. 7, R. 7 — Relief can be granted to 
a plaintiff on a ground different from the 
one stated in the plaint provided the de- 
fendant is not. prejudiced (May) 110A 


— O, 7, R. 11 — Rejection of plaint for 
default in payment of additional court- 
fee — Proper remedy is appeal and not 
revision (Mar) 56 (FB) 
——-O. 8, R. 5 — See Ibid, S. 80 

i i (May) 103A 


` ——O, 20, R. 12 — Final decree enabling 


decree-holder to claim mesne profits till 
property is put in possession — Decree, 
however, has to be construed with refe- 
rence to O. 20, R. 12.and mesne profits 
cannot be claimed for any period beyond 
three years - (Sep) 194 


——0O. 2], R. 2 — Agreement between 
decree.holder and judgment-debtor to 
divide disputed property and exercise 
full ownership over their respective 
shares amounts to adjustment of the 
decree (Apr) 90 
—O, 21, Rr. 58, 61,63 — Property be- 
queathed exclusively to sons by testator 
—Decree obtained against one son — 
Attachment and sale before administra. 
tion of his sbare in execution of decree— 
Legacy whether specific — Objection by 
successor to executors—Effect (July) 152 


——O. 21, R, 61 — See Ibid, O. 21, R. 58 
(Tuly) 152 
——O, 21, R. 683—See Ibid, O. 21, R. 58 
(July) 152 
——O, 21, R. 88 — Right of pre.emption 
against court auction purchaser — Res- 
tricted to the provisions of rule only 
(Jan) 17 
—-O. 21, R. 97—Obstruction to delivery 
of property—Proof of possession of per- 
son so obstructing © (June) 125 


—O. 21, R. 100 (1) — Delivery of pro- 
perty to decree-holder in execution — 
Rule 100 does not preclude stranger from 
denying delivery and claiming to be in 
actual possession in spite of so-called 
delivery—Suit by decree-holder claiming 
injunction against stranger — Stranger 
adducing evidence of his possession — 
Court must appreciate evidence and de- 
cide the issue on merits (Aug) 168 
—— O. 22, Rr. 8, 9 (2)— One of appellants 
dying pending appeal—Legal representa- 
tives not brought on record in time — 
Abatement of appeal — Legal representa- 
tive on learning applying for being 
brought on record, submitting valid rea- 
son for delay—Delay excused — Inaction 
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Civil P. C. (contd.) 
of other appellants in not bringing on 
record legal représentative of deceased — 
Effect (Sep) 204 
—O, 22, R. 4 — Procedure in case of 
death of one of several defendants 
(June) 116 
— 0. 22, R. 9 (2)—See Ibid, a 22, R. 3 
: (Sep) 204 
——O. 23, R. 3~Compromise—An agree- 
ment embodying an executory contract 
is not a compromise (Aug) 180 
— O, 34, R. 4—See Succession Act (1925), 
S, 214 (Mar) 64 
——O. 89, R. 2 — Application for tempo- 
rary injunction—Jurisdiction of court to 
examine merits ofthe case (Aug) 181A 


——O. 41, R. 1, O. 48, R. 2—Court has no ` 


power to dispense with the production of 
decretal order (Apr) 95 
—O. 41, R. 1 — New plea as to suffici- 
ency of notice ' (Nov) 257 
—O, 48, R. 2—-See Ibid, O. 41, R. 1 
(Apr) 95 
—O, 47, R. 1+-See Houses and Rents— 
Kerala Buildings (Lease and Rent Con- 
trol)-Act (2 of 1965), S. 23 (1) (k) 
(July) 145C 
Coohin Abkari Act (4 of 4077), S. 18A — 
See Ibid, S. 28 (Nov) 250 


——Ss, 28 and 18-A — In an auction sale 
of . his privilege of vending toddy the 
person in whose favour bid is knocked 
down is a “grantee of a privilege” or even 
a person from whom amounts are due “on 
account of a contract” within S, 2.B 
(Nov) 250 
Constitution of India, Art. 14 
See (1) Co-operative Societies—Kerala 
Co-operative Societies Act 
(1969), S. 76 - (Apr) 98A 
(2) Debt Laws — Laccadive, Mini- 
coy. and Amindivi Islands 
(Debt Conciliation and Grant 
of Loans) Regulation . (1964), 
S. 2 (b) (Apr) 85A 
(3) Electricity Act (1910), S. 51 
(Feb) 47A (EB) 
(4) T. P. Act (1882), S. 129 
(Jan) 27F 
——-Art, 15—See T. P. Act (1882), S. 129 
(Jan) 27F 
—— Art. 19~—See Tamil Nadu Hindu Reli- 
gious and Charitable Endowments Act 
(1951), S. 99 (Feb) 39C (EB) 
—— Art. 19 (1) (f) 
See also (1) Debt Laws — Laccadive, 
_ Minicoy and Amindivi 
Islands (Debt Conciliation 


Constitution of India (contd.) 
and Grant of Loans) Re- 
‘gulation (1964), S. 9 (2) 
(Apr) 8 
. (2) Education—Kerala Univer- 
sity Act co) 53 (i), 
2), (3 7 
(2), (8), (5). ( Nov) 265A 


(8) Electricity Act (1910), S. 51 

(Feb) 47B (FB) 

—Art, 19 (1) (f) — eee The 
right of creditor to take the usufructs of 
trees till the debts advanced by them are 
wiped off or to get back the amounts ad- 
vanced is “property” (Apr) 85B 


——Art. 19 (1) (f) — Revision of rates by 
Board under Electricity Suppl Act (1948), 
S. 49 in respect of supply of electricity. to 
company — Company if can challenge 
revision (Sep) 206C 
—— Art. 25 — See T. P. Act (1882), S. 129 


(Jan) 27F 

——Art. 31 (1) — See 
(1) Ibid, S. 19 (1) (6) (Apr) 85B 
(2) Education - — oe Education Act 
1959), S (Oct) 2388A 
(8) fea -Kerala University Act 
(1969), S. 53 (1), (2), (3), T KRA (9). 


— Art, 44 — See T. P. Act (1882), S. 8 
(Jan) 27F 
——Art, 226 — Preparation of electoral 
rolls — Substantial violation of provi. 
sions of Representation of the People Act 
— Declaration for — Writ petition main. 
tainable (Jan) 5A 
— Art. 226—Election—Writ—Who can 
apply — An elector can challenge the ir- 
arities inthe preparation of electoral 
(Jan) 5B 
— Art, 226 — Writ petition to quash 
Government order passed in revision 
under S. 99. Madras Act (19 of 1951), 
cancelling a sanction granted under S. 29 
for lease — Correctness of findings of 
Government — Interference 
(Feb) 89E (EB) 
——— Art. 226 — Mala fides — Proposal to 
draw electric supply lines across land 
belonging to a company, person to whom 
notice was issued was not described as 
the managing Director of that company 
—Inference of mala fides cannot be drawn 
(Feb) 47C (FB) 
——Art. 226 — Procedure — The peti- 
tioner who attacks the constitutional vali- 
dity of a law has to establish with refer- 
ence to positive facts that the impugned 
law offends any provision of the Constitu- 
tion . (Apr) 85C 


TOUS 
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Gonstitution of India (contd.) 

—— Art, 226 — Amendment of petition— 
Proceđure (Apr) 85E 
— Art. 226 — Mandamus — Refund of 
fee wrongly levied — Petition filed more 
than three years after payment of fees — 


No averment that fee was paid under . 


mistake of law or that refund was wrong- 
ly refused — Facts disentitled petitioner 


for writ of mandamus (Dec) 278C 
——-Art. 245 — See Electricity Act (1910), 
5. 10 (Feb) 47B (EB) 
——Art. 299 — See Kerala Abkari Act 
(1077), S. 28 ` (Nov) 250 
—-Art, 329 (B) — See Ibid, Art. 226 
(Jan) 5A (EB) 


Contract Act (9 of 1872), S. 70 — Ina suit 
for damages for use and occupation even 
if the plaintif’s title is admitted, the 
onus is on the plaintiff to show that the 
occupation was not gratuitous but under 
an implied contract to pay compensation 
and not on the defendant to prove that he 
was allowed to occupy the property free 
of rent (Nov) 259C 
-—S, 74—Stipulations in chit fund when 
penal and unconscionable (Jan) 21 


CO-OPERATIVE SOCIETIES | 


—Kerala Co-operative Societies Act (21 of 
4989), S. 2 (u) — Kerala Co-operative So- 


cieties Rules, R. 39 — Punnayurkulam . 


Service Co-operative Society bye-laws. 
Bye laws 33 and 34 — Expiry of term of 
committee of society — No date specified 
in bye-laws — Term expires on 80th June 
of succeeding year by virtue of R. 39 and 
S. 2 (u) (Oct) 2383C 
—-S. 33, Provisos. 1 and 2 — Appoint- 
ment of administrator on failure ‘to con- 
stitute committee — Consultation with 
circle Co-operative Union by the Regis- 
trar is only directory (Oct) 238A 


—S, 33, Provisos1 and 2 — Appoint- 
ment of administrator on failure to con- 
stitute committee—Compliance with Pro- 
yiso first — When can be dispensed with 

(Oct) 233B 
—S. 76 — Section is not violative of 
Art, 14 of the Constitution - (Apr) 93A 
— —S, 76—Execution of awards (Apr) 98B 


—Kerala Oo.operative Sooleties Rules, 
R. 39— See Co-operative Societies—Kerala 
Co-operative Societies Act (1969), S. 2 (u) 

(Oct) 233G 


omane arira a 


COURT-FEES AND SUITS 
VALUATIONS 


— Korala Court.fess and Sults Valuation 
Act (40 of 1960), S. 40 — Suit for dissolu- 
tion of partnership and rendition of ac- 
counts — Deficit court-fee (Mar) 61 


m con 


Custom — Pre-emption — See Civil P. C. 
(1908), O. 21, R. 88 (Jan) 17 


Customs Act (52 of 1962), S. 115 (2)—Con- 

fiscation of conveyance—Theft of articles 

from:the stores of the vessel without con- 

nivance of the captain — Confiscation is 

not justified (Aug) 192 
DEBT LAWS 


—Kerala Agriculturista’ Debt Relief Act 
(41 of 1910), S. 2 (4) (f)—The purchase of 
copra by an oil miller for the purpose of 
crushing it into oil and selling it is for 
the purpose of his trade—Hence the pur- 
chase price is excluded from the defini- 
tion of debt under S. 2 (4) (£) (Mar) 57 


——-S, 2 (iv) (g) — Exemption of liability 
for which charge is provided under S. 55 
(4) (b), T. P. Act — Pronote executed by 
vendee for balance of consideration under 
sale-deed — Effect — Pronote endorsed to 
plaintiff —Suit by endorsee on note decreed 
—Decree debt if comes under exemption 
i (Aug) 164 
—Laccadive, Minicoy and Amindivi Islands 
(Debt Conciliation and Grant of Loans) 
Regulation (8 of 1964), S. 2 (b) (as amend- 
ed by Regn. 1970)—Constitutionality 
i (Apr) 85A 
——S.9 (2)—Constitutionality is protected 
by Art. 19 (1) (£) of the Constitution 
(Apr) 85D 


a aeae re 


Defence of India (Gold Control) Rules 1962, 
R. 126-C (1)—Seizure of gold ornaments 
hidden in anteroom of the shop— Articles 
held were offered for sale in contravention 
of the Rule though they were not “exposed 
for sale” strictly speaking (June) 120A 
——R. 126-F — No entry in the books of 
account of the gold ornaments seized by 
the Customs and Excise Department — 
Onus is on the dealer to prove that the 
time for filing the return has not expired 

. (June) 120D 
—-R. 126 G (1)— Dealer is bound to keep 
an account even of clandestinely received 
gold (June) 120C 
——_R. 126.H (1) — Word ‘gold’ includes 
ornaments (June) 120B 
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Easements Aot (5 of 1882), S. 15—Acquisi- 
tion by prescription — Right of way — 
Right protected under partition deed bet- 
ween paities — Defence that the plaintiff 
should establish user for twenty years is 
not available (Nov) 245B 


EDUCATION 


—Korala Edusation Act (6 of 1989)—Rules 
under — Kerala Education Rules — R. 92 
of Chap. XIV A — Reversion — Admini- 
strative difficulties or other difficulties 
cannot be grounds for rejecting a revision 
f (Oct) 226B 
———S, 11—Rules under — Kerala Educa- 
tion Rules, R. 51-A—Validity of 
_ (Oct) 238A 
S, 11—Rules under— Kerala Education 
Rules, Rr, 7 and 8—Validity of (Oct) 238B 
——S, 12 A—See Education—Kerala Edu- 
cation (Amendment) Act (31 of 1969), 
S. 3 (2) (Oct) 226A 


Kerala Education (Amendment) Act (81 of 
1969), S. 3 (2) — Saving of orders — Sec- 
tion 3 (2) is not limited to orders passed 
after date of Kerala Education (Amend- 
ment and Validation) Ordinance (3 of 
1969) (Oct) 226A 
—~Kerala Education (Amendment Yalida- 
tion) Ordinance (8 of 1969), S. 1 (2) — See 
Education — Kerala Education (Amend- 
ment) Act (1969), S. 3 (2) (Oct) 226A 


-——~Kerala-Eduoation Rules, Rule 6 of Chap- 
ter 1X—Rule 6 excludes strict application 
of rules of natural justice (May) 108 
——R.7—See Education — Kerala Edu- 
cation Act (6 of 1959), S. 11 
——R. 8 — See Education — Kerala Edu- 
cation Act (6 of 1959),S.11 (Oct) 238B 
~———R. 51-A—See Education—K erala Edu- 
cation Act (6 of 1959),S.11 (Oct) 238A 


—— Chap. XIV-A, R. 92 — See Education 
— Kerala Education Act (1959) 

(Oct) 226B 
—Kerala University Act (9 of 1968), S. 53 
(1), (2), (8), (5). (7), (9) (as amended by 
Kerala University (Amendment) Act (18 
of 1971)) — Sub.sections (1), (2), (8), ex- 
planation to (7), right of appeal provided 
in sub-section (9) are ultra vires—Consti- 
tution of India, Art. 19 (1) (f) and 
Art, 30 (1) i (Nov) 265A 
———S. 56 (2), (2-A) (as amended by Kerala 
University (Amendment) Act (18 of 1971) ) 
——Sub-sections (2) and (2-A) are not un- 
constitutional (Nov) 265B 


(Oct) 288B 


Electricity Act (9 of 1910). S. 12 — See 
Ibid, S. 51 (Feb) 47A (FB) 
—__S, 51—See also Telegraph Act (1885), 
S. 10 (Feb) 47D (FB) 
~——S, 51 — Validity — Section 51. read 
with S. 10, Telegraph Act is not discrimi- 
natory (Feb) 47A (EB) 
—5, 51 — Validity — The conferment 
of the right to the user of the land under 
S. 51l read with S. 10, Telegraph Act is. 
reasonable and in the interests of the 
general public (Feb) 47B {EB} 
S. 51— Prior notice to owner of pro- 
perty over which :electric supply line is 
proposed—Not obligatory (Feb) 47F (FB) 


Eletricity Supply Act (54 of 1948), Ss. 49, 
59 and 79 (j) — Power of Board to revise 
tariffs — Whether an agreement fixing a 
rate is a bar (Sep) 206B 
—8S, 49 (1) (8) and (4) — Provisions for 
sale of electricity by the Board to consu- 
mers (Sep) 206A 
— S. 59 — See Ibid, $.49 (Sep) 206B- 


——S, 79 (i) — See Ibid, S. 49 (Sep) 206B. 


Essential Commodities Act (40 of 1858), 
S. 6 (b) — Delegation of powers to State 
Government — Nature of (May) 97 


Evidence Act (4 of 1872), S. 43— Judgments 
non-inter parties do not come under Ss, 40 
to 42 and hence the findings therein about 
title to and possession of property would 
be ‘irrelevant in a suit for injunction 
restraining the defendant from interfering, 
with plaintiff’s possession of the property 





(Sep) 196A. 
——S, 65 — Admissibility of a draft «in 
evidence (Apr) 76A 


——S, 65—Secondary evidence — Failure 
to explain non-production of original docu- 
ment — Secondary evidence in respect of 
that document cannot be admitted . 

(Apr) 76B 
——S, 112 — Where it is shown that 
during the time the child could have been 
begotten the husband was out of India no 
presumption of legitimacy can arise 

(Apr) 80A 
——S, 112 — The evidence of the mother 
with regard to the paternity of her illegi- 
timate child must be corroborated by 
independent evidence (Apr) 89B 


——S. 115—See Tamil Nadu Hindu Reli- 
gious and Charitable Endowments Act 
(1951), S. 99 (Feb) 39D (FB) 


Fatal Accidents Act (48 of 1885), S. 1—See 
Tort—Negligence (July) 15% 
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Hindu Minority and Guardianship Aot 
(382 of 1986), S. 8 — Transfer of a minor's 
property by natural guardian without 
sanction of. the Court — Minor can avoid 
it by his conduct without a suit 


© (Apr) 71 
Hindu Succession Act (80 of 1958), S. 8 — 
See also Ibid, S. 7 (Sep) 198 


--——S, 7 — Devolution of interest in the 
property of a tarwad — The rule that an 
alienee from a coparcener will. not be 
able to sustain his possession as against 
a non-alienating co-parcener.need not be 
extended to the successors-in-interest 
under S. 6 or &.7 (Sep) 198 


——S.9 — Unless there is common con- 
sent by the heirs to have the obsequial 
ceremonies conducted by any particular 
person, he cannot claim to reimburse him- 
self from the other heirs of whatever has 
been spent by him in that behalf 

(Apr) 66B 
——S.11— All heirs mentioned in four 
categories or groups in Entry 4in Class 
II of Schedule take per capita 

(Apr) 66A 
Hindu nee Re-Marriage Aot (45 of 
1956), S. 2 — See Hindu Women’s Rights 
to Property Act (1987), S. 3 (2): (Apr) 91 


Hindu Women’s Rights to Property Act 
(48 of 1937), S. 3 (2)—A woman of Thiyya 
community who was married by three 
brothers is, onthe death of one of her 
husbands, entitled to succeed to his in- 
terest in the joint family property as his 
widow (Apr) 91 
HOUSES AND RENTS 


—Kerala Buildings (Lease and Rent Con- 


trol) Act (46 of 1959), S. 3 (1)—Notifica-. 


tion No. 3512/59/P-W (cce.2) D/- 1-7-1959 
— Interpretation — Principal Munsif as 
well as Additional Munsif Kozhikode.1 
has jurisdiction to entertain rent control 
petitions (Nov) 254 
——5S. 11 (1), Proviso (2)—In an eviction 
petition by the landlord, the tenant can- 
not put forward the claim for value of 
improvements effected by him in the pre- 
mises in bar of eviction and the Rent 
Control Court has no jurisdiction to ad- 
judicate such matter—Hence, in spite of 
. the claim for value of improvements, the 
tenant can be evicted (Aug) 166 
——S. 11 (8)—See also Civil P. C. (1908), 
S.115 . (Jan) 15C 
——S. 11.(3) Proviso (1)—Plaintiff owning 
separate self acquired house — Eviction 
of tenant sought — Plaintiff a member of 
Hindu joint family having right of resi- 


Houses and Rents — Kerala Buildings 
(Lease and Rent Control) Act (contd.) 
dence in family buildings — No bar to 
grant eviction - (Jan) 1A 
—S. 11 (8) Proviso (1)—Plaintiff owning, 
self-acquired house—Evictions of tenant. 
sought—Plaintiff member of Hindu joint 
family—Joint family house too small to 


accommodate all members — A good 
ground for eviction (Jan) r ISB 
——S. 11 (4) iv) — Eviction for recons- 


truction of building — Satisfaction of 
court—When sufficient (Jan) 13- 


—Kerala, Buildings (Lease and Rent Con- 
trol) Act (2 of 1965), S.4(1) and (3) — 
Notice under sub-section (1) may be given 
before building becomes vacant—Notice 
and its receipt is a condition precedent 
for action under sub-section (3). 

(Sep) 212A 
—S: 4 (8)—Landlord claiming bale 
for his own use — Enquiry by Controller 
is necessary . (Sep) 2128: 
— §. 11—Notification relieving Govern- 
ment servants from eviction cancelled 
after the Judgment is rendered and while 
the matter is pending in appeal — Appel- 
late authority isto decide matter in ac- 
cordance with subsequent notificatiom 
and not with reference to repealed noti- 
fication (July) 145B: 
——S, 11 (ii) (i)—Notification giving pro- 
tection from eviction to government ser- 
vants—No vested right in the government 
servants (July) 145A 
— S$. 23 (1) (k)—The Rent Control Court 
is a ‘Court’—Power of review has to be 
exercised in accordance with O; 47,R. L.. 
Civil P. C— Limitation for application 
is governed by Limitation Act 

(July) 145G- 


rs m 


Interpretation of Statutes — Statute using. 
words of wide import — Power of Court 
to restrict its meaning (Jan) 27G 


Kanam Tenancy Act (24 of 1955) 
See under Tenancy Laws. 


Kerala Agriculturista’ Debt Relief Act (14 
- of 1970 
See under Debt Laws, 


Korala Buildings (Lease and Rent Qontrol) 
Kot (16 of 1959) 
See under Houses and Rents. 


Kerala Buildings (Lease and Rent Control} 
Act (3 of 1988) 
See under Houses and Rents. 
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Kerala Cinemas (Regulation) Act (32 of 
1988), S. 5— A suit for permanent injunc- 
tion by an exhibitor of cinematograph 
films against another exhibitor is not 
maintainable l (Mar) 58A 

‘Kerala Oo-operative :Sooleties Act (24 of 
- 1969) 

See under Co-operative Societies, 
‘Kerala Co-operative Societies Rules 

See under Co.operative Societies. 
Korala Court-feas and Suits Valuation Act 

(10 of 1980) 

See under Court-fees and Suits Valua- 
tions 
Kerala Cultivators and Tenants (Tem- 

porary Protection) Act (20 of 1970) 

. See under Tenancy Laws 
Kerala Education Act (8 of 1959) 
See under Education. 


Kerala Education (Amendment) Act (81 of 


~ 4969) : 
See under Education, 


Kerala Education (Amendment Validation) 
Ordinance (3 of 1989) 
See under Education. 


Kerala Education Rules 
See under Education, 


Kerala High Court Act (6 of 1959), S. 5 — 
See Civil P. C. (1908), S, 104 (2) (Sep) 217 
Kerala Land Acquisition Act (24 of 1982), 
Ss, 3, 5—Proceedings for acquisition are 
quasi-judicial, asquisition cannot be chal- 
Jenged merely because the motive of per- 
son in whose favour land was acquired 
was mala fide - (Jul) 148A 
——S, 8—~Acquisition of land for expand- 
. ing activities of a school to meet growing 
educational need of the locality of ac- 
quisition fora public purpose (Jul) 143B 
——S, 5—See Ibid, S. 3 (Jul) 148A 


Kerala Land Reforms Act (4 of 1964) 
See under Tenancy Laws, 


Kerala Panchayats Act (32 of 1960) 

See under Panchayats, 

Kerala University Act (9 ‘of 1959) 

See under Education. 

Laccadive, Minicoy and Amindivi Islands 
(Debt Conciliation and Grant of Loans) 
Regulation (8 of 1964) 7 
See under Debt Laws. ; 

Land Acquisition Act (1 of 1894), S. 3 — 

See Kerala Land Acquisition Act.(21 of 


1962). S. 3 (Jul) 143B 
——S, 16—Acquisition under— Nature of 

(Ang) 481B 
——S. 23 — Land to be acquired having 


trees thereupon — Compensation — True 


. property 


Land Acquisition Act (contd.) 
market value of land on centage basis, 
plus value of timber thereon should be 
the compensation ' (Dec) 274A 
——S, 23— Valuation by belt system—Lie 
and nature of land can justify valuation 
by belt system (Dec) 2745 
Limitation Act (9 of 1908), S. 10 — Scope 
(Aug) 170A, 
—Art, 120—Starting point (Aug) 170A 
— Art. 142—Applicability— The plaint 
allegations alone should be considered 
(Jan) 1A (8B) 
——Art, 142 —Dispossession, meaning of 
—Implies taking of possession without 
the consent of the possesser — Furnishes 


a cause of action to recover back posses- 


sion (Jan) 1B (8B) 
— Arts. 142 & 144 —Adverse possession 
against non-alienating co-owners by 
stranger put in possession under usufruc- 
tuary mortgage (Oct) 229A 
——Arts. 142 & 144 — Co-owners not 
having right to posséssion (Oct) 229B 

— Art. 144—Suit for possession— Defen- 
dant setting up acquisition of lease hold 
interest by prescription — Defendant’s 


. implied admission of plaintif’ s possession 


within 12 years — Plaintif entitled to 
succeed (Jan) 1C (8B) 
——Art, 145 — Payment of Stridhan by a 
father on :behalf of his daughter to her 
father-in-law if a deposit within Art 145 

(Aug) 170C 
——Art. 173 — See Houses and Rents — 
Kerala Buildings (Lease and Rent Control)’ 
Act (2 of 1965), S. 28 (1) (k) (Jul) 145C 


Limitation Act (36 of 1968), S. 5—See also 
Civil P. C. (1908), S, 115 (Jun) 122 ` 
— S, 5 — Sufficient cause — Delay in 
filing appeal — Delay due to prosecution 
of review application (Jun) 117 
—S. 5 — Condonation of delay — Suffi- 
cient reason —Mistaken advise of counsel 
(Aug) 184A 
—S, 10 — Object — An express trust 
ought not to suffer by nou-feasance or 
misfeasance of a trustee (Feb) 39B (FB) 
——S, 29 (2) (4) — See Representation of 
the People Act (1951),S.81 (Sep) 218A 
Mahommedan Law — Gift—See Registra- 
tion Act (1908), S. 17 (1) (a) (Jan) 27D 
—— Gift—Essentials—Stated (Jan) 27A 
Malbar Land Registration Act (3 of 1896), 
S. 19 (c) — The issue of patta under the 
Act is only for revenue collection and 
hence much importance cannot be given 
to statements therein about possession of 
(Sep) 196B 
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Marumakkathayam Law— Partition — If 
death takes place of the sender of the 
notice for division before it is communi- 
cated to the remaining members, then his 
interest would survive to the other mem- 
bers, and there would be no severance in 
status (Apr) 76C 
——Tarwad—Partition of tarwad without 
junction of karnavan is invalid—lts in- 
validity can be urged even in a defence 
` to a suit for its enforcement (Jul) 188 


Motor Vehicles Act (4 of 1989), S. 62— 
eee of a temporary permit on a 
route where introduction of-a permanent 
stage carriage service was already decided 
—No application for new permit under 
S. 46 or S. 54—Pending—Validity 
(Nov) 248A 
——5, 62 — Order granting temporary 
permit must be speaking order 
(Nov) 248B 
——S, 116—See Tort — Negligence 
l (Jul) 159 
Muslim Personal Law (Shariat) Applica. 
tion Act (26 of 1937), S. 2 — See T. P. Act 
(1882), S, 129 (Jan) 27F 


Nagotiable Instruments Act (28 of 1881), 
S. 16 — See Debt Laws—Kerala Agricul- 
turists Debt Relief Act (11 of 1970), S. 2 
(iv) (g) (Aug) 164 


PANCHAYATS 


—Kerala Panchayats Act (32 of 41960), 
S, 62, (as amended by Act 22 of 1967) — 
Vesting of public roads in Panchayats— 
Transfer and vesting of the ownership 
along with all rights and liabilities 
take place from the date of the Amend- 
ment (Nov) 241 


4 


Precedents — Principle of stare decisis > 
(Aug) 162B 
Provincial Insolvency Act (8 of 41920), 
S. 10 (2) — Presenting second insolvency 
petition — Presentation is different from 
filing (Apr) 96A 
——S. 10 (2) — Leave to present second 
insolvency petition—Prior notice to other 
side — Other party acquiescing in order 
granting leave cannot challenge it for 
want of notice (Apr) 96B 


———5, 75 (1) Proviso — See Civil P. C. 
(1908), S. 115 (Jun) 122 


Registration Act (46 of 1908), S. 17 — A 
‘document’ and instrument the same 
thing as words used interchangeably in 
the Act Jan) 27C 


. Civil P. C. (1908), O. 21, R. 58 


Registration Act (contd.) 

——-S. 17 (1) (a) — Unregistered gift deed 
by a Muslim — When not compulsorily 
registrable and admissible in evidence 
notwithstanding Ss. 17 and 49 (Jan) 27D 


——S. 49 — See Ibid, S. 17 (1) (a) 

(Jan) 27D 
Representation of the People Act (43 of 
1981), .S. 81 (as amended in 1966) — Elec- 
tion petition— Limitation (Sep) 218A 


——S. 128 (1)— Bribery and gratification 
—Pleading and proof (Sep) 218B 


Specific Relief Act (47 of 1963), S. 38—See 
Kerala Cinemas (Regulation) Act (1958), 
8.5 - (Mar) 58A 


Succession Act (39 of 1925), S. 142 — See 
(Jul) 152 


—S, 214—Succession certificate under 
—It is not necessary for mortgagee’s legal 
representatives for filing a suit to recover 
tbe mortgage money by sale of the 
charged property (Mar) 64 
——S, 382—See Civil P. C, (1908), O. 21, 
R. 58 (July) 152 
-——S, 838—See Civil P. C. (1908), O. 21, 
R. 58 (July) 152 


Tamil Nadu -Hindu Religious and Charit- 
able Endowments Act (419 of 1951), Sec- 
tion 29 (1) (as applied to Kerala) — See 
Constitution of India, Art, 226 

(Feb) 89E (FB) 
——S. 99—See also Constitution of India, 
Art. 226 (Feb) 39E (KB) 
—S, 99 — Revision cancelling a sanc- 
tion—No limitation (Feb) 39A (FB) 


S. 99—Constitutional validity—Whe- 
ther offends Art. 19 of the Constitution — 
Sanction for lease of forest belonging to 
devaswom cancelled under Section 99 — 
Right of lessee to question validity of 
Section 99 (Feb) 39C (FB) 





-——-§, 99— Discretion, exercise of— Doc- 


trine of equitable estoppel — Not appli- 
cable (Feb) 39D (£B) 


Tamil Nadu Revenue Recovery Aot (2 of 
1864), S. 38 — See Civil P. C. (1908), S. 65 

; (Nov) 259A 
——S, 42 — S. 43 does not mean that the 
default is entitled to arrears of rent from 
his under-tenant only upto the date of sale 
and not thereafter (Nov) 259B © 


“Telegraph Act (43 of 1885), S. 10 — See 


also Electricity Act (1910), S. 51 
(Feb) 47A; B, F (FB) 
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Telegraph Act (contd.) 
10— Power under is conditional 
upon an order being passed under S, 16 (1) 
(Feb) 47D (EB) 
— 5S, 16 — See also Ibid, S. 10 
(Feb) 47D (RB) 
—S,. 16—Word — “Resistance’’— Mean- 
ing— Objection taken in any tangible and 
identifiable form will constitute resis- 
tance (Feb) 47E (FB) 


TENANCY LAWS 


—Kanam Tenancy Act (24 ot 1958), S. 2 (13) 
—See Tenancy Laws—Kerala Cultivalors 
and Tenants (Temporary Protection) Act 
(1970), S. 4 (Sep) 201 


— Kerala Cultivators and Tenants (Tem- 
porary Protection) Act (20 of 1970), S. 4— 
Stay of appeal— Jenmikaram is not rent— 
Appeal in a suit for arrears of Jenmi- 
karam cannot be stayed (Sep) 201 


— Kerala Land Reforms Act (i of 1964), 
S. 2 (22) (a) (b)—Kanam — Meaning of — 
Possession of transferee as security for 
amount advanced — Demand’ of repay- 
ment of advanced amount or anything as 
interest — Transaction is not kanam but 
possessory mortgage (Nov) 248A (EB) 


——S, 2 (25) Proviso (as amended oy. Act 
85 of 1969) —‘Kudikidappukaran’ — Effect 
of proviso (Jun) 113 


——S. 2 (25)—“Homestead”— Person hav- 
ing a joint right of ownership or a joint 
right of residence in a dwelling house 
cannot be said to have a homestead 

(Aug) 185 
— S. 2 (39A) (as amended by Act 35 of 
1969) — Ottikuzhikanam — S, 2 (89A) does 
not apply to mortgage of of leasehold in- 
terest in a land (Feb) 37B (FB) 
——S, 2 (49)—See Tenancy:Laws —Kerala 
Cultivators and Tenants (Temporary Pro- 
tection) Act (1970), S. 4 (Sep) 201 
——Ss, 2 (57), 2 (28), 2 (39A) and 18 — If 
the document which may be a mortgage 
is a lease also, the transferee has fixity of 


—- 
. 


tenure (July) 130 
—-S. 13 — See Ibid, S. 2 (57), 2 (28), 
2 (89A) (July) 130 


——S, 15 read with S, 22 — Heirs of a 
landlord who was not a small land holder, 
cannot claim resumption on allegation 
that on partition they have obtained small 
bits making them small holders 


(July) 1824 ° 


— S,..15—Section being an ameliorative 
measure, it should be liberally interpreted 


Tenancy Laws— Kerala Land Reforms Act 
(contd.) 
so as to help the tenant who is intended 
to be benefited by the measure 
(July) 1326 


— Travancore Land Assignment Ast (8 of 
4097) — Rules for Assignment on Registry 
of Kandukrishy lands framed under, Rule 
6 (2). In a suit for redemption and for 
recovery of subsisting possessory interest 
of a lessee in the property a question 
whether the registry of the land in favour 
of the mortgagee will enure to his benefit 
or not is of no relevance and proper way 
to decide this question is by separate 
suit (Feb) 37A (FB) 


ren maae 


Textiles Committee Aocti(41 of 1968), S. 12 — 
Fees empowered to be collected under 
this section are not idetical in nature 
with excise duty levied under Central 
Excises and Salt Act (1944) (Dec) 2784 


——S. 12 — Levy of fee under R. 21. 
Item 4 (a)— No services provided or made 
available to manufacturers of rayon yarn 
— Fee leviable uuder S. 12 cannot be 
charged on them (Dec) 273B 


Textiles Committee Rules (4965), R. 21 — 
See Textiles Committee Act (1963), S. 12 

. (Dec) 278B 

Tort — Negligence — Motor vehicle ac- 

cident — Standard of care expected from 

automobile driver is far greater than that 

expected from pedestrian or a cart-driver 

(July) 159 

—— Negligence— Rule of res ipsa loquitur 

— See Tort — Negligence (July) 159 


Transfer of Property Act (4 of 1882), 
S. 43 — Section does not apply if both 
parties are aware of absence of title of 
transferor—In order to attract the section 
there must be erroneous or fraudulent 
representation—If both parties are aware © 
of the absence of or defect in the title of 
the transferor, that will not be a case 
where there is an erroneous representa. 
tion and hence there is no scope for 
applying the rule of estoppel embodied in 
S. 48 (Aug) 176A 


——S. 43 — Charge — A charge on future 
properties operates upon such.property as 
soon as it comes into existence ' 

(Aug) 176B 
—S. 52 — Sale of property in execution 
of money decree during pendency of. 
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T. P. Ret (contd.) 
redemption suit — Sale is affected by 


doctrine of lis pendens (Apr) 68B 
——§ 52 — "Any decree or order” inter- 
pretation of (Jun) 125B 


—— 5S. 58 — Assignment made with intent 
to defeat or delay creditors—It is inopera- 
‘tive only to the extent of creditor’s claim 


(Apr) 68A- 


——S. 55 (4) (b)— See Debt Laws—Kerala 
Agriculturists Debt Relief Act (11 of 
1970), S 2 (iv) (g) (Aug) 164 


——S5. 60 — Extinguishment of right of 
redemption by operation of law — Registry 
of a land under Rule 6 (2) of the Rules 
for Assignment on -Registry of Kandu- 
krishy land, in favour of a mortgagee of 
the leasehold interest—Leasehold interest 
of a mortgagor lessee when determined 
(Feb) 37C (£B) 


——S, 105 — Order allowing tenant to 
avoid eviction by paying entire arrears 
of rent by certain date — Execution after 
non-payment — Landlord extending time 
for payment during execution—Effect 
(Sep) 216 


T. P, Act (contd.) 
— S. 106—See also 
(1) Ibid, S. 116 (Mar) 68 - 
(2) Civil P. C. (1908), O. 41, R. 1 
. . (Nov) 257 
— S, 106 — Notice to quit is not bad 
merely because of erroneous particulars 
so long as the receipient is not misled 
(May) 110B 


—S, 116—Tenant holding over after ex. 
piry of lease — Notice under S. 106 is 
necessary for determining lease 

(Mar) 68 


——S. 123— See Ibid, S. 129 (Jan) 27F 


— S,. 129 — ‘Gift’ — Interpretation of — 
S. 129 does not contravene Art. 14 of the 
Constitution (Jan) 27F 


Travancore Land Assignment Act (3 of 
4097) 
See under Tenancy Laws, 


Words and Phrases — File’ — See Provin- 


-cial Insolvency Act (1920), S. 10 (2) 


(Apr) 96A 


——‘Present’—See Provincial Insolvency 
Act (1920), S. 10 (2) (Apr) 96A 





KERALA CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC. IN A. I. R. 1972 


Diss, = Dissented From in; Over. = Overruled in; Revers. == Reversed in. 


AIR 1958 Trav-Co 177, Kunjukrishna v. State — 
Held impliedly overruled by AI R 1971 SC 
465 re interpreted in AÀ 1 R 1972 Ker 274B 
(Dec). 


A I R1958 Ker 290 = 1958 Ker L J 857, Rev. Fr. 
Joseph Vslamangalam v. State of Kerala — 
Diss. AIR 1972 Guj 260A (Dec). 


A I R 1960 Ker 147 = 1960 Cri L J 592, State v. 
Theyyan — Partly Diss. AIR 1972 Pat 50C 
(FB) (Feb). i 


A I R 1961 Ker 124=1960 Ker L T 800, Kumaram 
Kari Devaswom v. Uthuppu Chacko — Over. 
AIR 1972 Ker 37C (FB) (Feb). 


(1961) 2 Ker L R 407=1961 Ker L T 988, Chacko 
y. Janaki Kuniamma — Over. A I R 1972 Ker 
37C (FB) (Feb). 


1061 Ker L T 728 = 1961 Ker LJ 352, Ananthan 
Pillai v. State of Kerala — Held impliedly 
overruled by AIR 1971 S C 465 as interpreted 
in AIR 1972 Ker 274B (Dec), 


AIR 1966 Ker 260, Chinna Kunji Kadukayil Veedu 
v. Kesavan Kochukrishnan — Revers. AIR 
1972 Ker 17 (Jan). 


1966 Ker LT 762, Kali Pennamma v, St. Paul’s 
Convent—Reyers. AIR 1972 Ker 185 (Aug). 


1966 Ker L T 790, Kuitan v. Neelakandan—Over. 
AIR 1972 Ker 185 (Aug). 


1966 Ker L T -916, Mathew Kuruvilla v. Raja- 
Popela Iyer—Over. AIR1972 Ker 56 (FB} 


(1967) Original Petn, No. 1454 of 1987 (Ker) -= 
Over, AIR 1972 Ker 47F (FB) (Feb). 


(1968) Cri MP Nos. 175, 177 and 179 of 1968,. 
D/- 25-6-1968 (Ker) - Revers. AlR 1972 $C 
496B (Mar). 


(1968) 68 I T R182 (Ker), Commr, of Gift Tax, 
Kerala v. P. Gheevarghese, Travancore 
Timbers and Products — Revers, AIR 1972 
SC28 (Jan), ` 


(1969) O. P. No, 154 of 1969 (Ker) — Diss. AIR 
1972 Ker 226A (Oct). 


(1969) O. P. No, 1044 of 1969 (Ker)—Diss. AIR 
1972 Ker 226A (Oct). 

AIR 1969 Ker 263, Bhagavadas Krishnadas v. P. 5. 
Soma Iyer — Revers. A IR 1972 Ker 259A, 
B, C (Nov). i 


A.I R 1969 Ker 300, Srinivasan K. v. Commr. of 
J. T.— Revers. AIR 1972 S C 491B (Mar). 


(1970) W. P. No. 197 of 1988, D/- 28-3-1970 (Ker} 
—Reyers. AIR 1972 S C 2178B (Oct). 


AIR 1971 Ker 192==1970 Ker LT 290, Nazeema 
Textiles v. Union of India~Diss. AIR1972 
Ker 108C (May). 


1971 Ker L T 636, Joe Lopez v. American Export 
Isbrandtsten Lins Ins.—Revers, AIR 1972 
S C 1405 (June). 





COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous Years 


Owing to late recéipt of Other Journals the following Supplement 
to Comparative Tables of A. I. R. Other Journals is issued. 


A. I, R. 1970 Kerala = Other Journals 


Other Journals 
1971 Ker L T 481 
1971 Ker L R 687 
1970 Ker L T 787 
1970 Ker L J 929 
1971 Ker L T 282 
1971 Ker L J 410 
1871 Ker L T 427 
1971 Ker L T 159 
ILR (1971) 1 

Kar 250 
1971 Kor L R 234 
1971 Ker L T 281 
1973 Ker L R 284 
ILR (1971) 2 

Ker 286 
1971 Ker L R 416 
1971 Ker LT G4 
1971 Ker L J 659 
1871 Ker L T 440 
1972 Ker LR 379 
1970 Kor L T 888 
1970 Ker L J 911 
ILR (1971) 1 Ker 74 
1970 Ker L T 872 
1970 Ker L J 941 
ILB (1971) 1 Ker 1 
1971 Ker L T 618 
1871 Ker L B 479 
1971 Ker LJ 680 
1971 Ker L T 642 
1971 Ker L B 488 
1971 Ker LJ 686 
1971 Ker L T 699 
1971 Ker L J 631 
ILR (1971) 2 

Ker 199 
1971 Ker L T 681 
1971 Ker LJ 618 


1971 Ker L R -5586 


x871 Ker LT 704 
1971 Ker L T 647 
1871 Ker L J 588 
1971 Ker L J 814 
1971 Ker L% T 987 
1871 Ker L J 780 
1972 Ker L T 1081 
1872 Ker L T 838 
ILB (1971) 3 

: Ker 406 
1972 Ker LJ1 | 
1972 Ker L J 68 


1971 Ker L T 589 
1971 Ker L J 572 
1972 Ker L R 14 

1971 Ker L J 570 


AIR 
312 


A. LR. 1972 Kerala 
AIR 


Other Journals 


98con( 1972-78) 8 Co-op 
LJ 64 


85 


98 
87 


108 


108 


110 
118 


116 


117 
120 


122 
125 


180 
133 
188 
186 


148 


145 
162 


158 


1971 Ker L T 469 
1971 Ker L J 488 
1971 Ker L J 581 
1872 Ker L T 86 
ILE (1972) 1 
; Ker 165 
1972 Ker L J 88 
1971 Ker L J 728 
ILR (1971) 2 
Ker 480 
1972 Ker LT 74 
1871 Ker L T 658 
ILE (1871) 2 
er 279 
1971 Ker LJ 699 
1871 Ker L B 660 
(1972) 1 Lab 
LJ 852 
1971 Ker L J 588 
1972 Ker L T 107 
1972 Ker L R 128 
1973 Ker L J 506 
1972 Ker L T 68 
ILR (1972) 1 
Ker 298 
1972 Ker L B19 
1972 Ker L T 227 
ILR (1972) 1 Ker 42 
1972 Ker L T 849 
1972 Ker LJ 644 
1973 Ker LJ 58 


' ILR (1972) 1 Ker 83 


1972 Ker L T 888 
1978 Ker L J 408 


ILE (1973) 1 Ker 59 


1972 Ker L T 1 
1979 Ker L R 50 
1972 Ker L J 48 
1972 Ker LR 820 
1972 Ker L T 859 


ILB (1873) 1 
Ker 248 
1972 Ker L R 70 
ILR (1971)2 
Ker 826 
1971 Ker L T 788 


ILE (1971) 2 

Ker 292 
1971 Ker L J 761 
1971 Ker L B 598 
1971 Ker L T 541 





Other Journals 
1972 Serv L R 462 


= Other Journals 
AIB 


Other Journals 


158con1971 Ker L J 407 


182 


312 


215 


216 


1972 ag J 79 
1971 Ker L T 850 
ILR (1871) 2 

Ker 474 
1971 Ker L J 788 
1972 Ker L R 59 
1972 Ker L T 167 
1972 Ker L J 227 
1972 Ker L (188 
1992 Ker L J 877 
1972 Ren C J 848 
1972 Ker L J 808 
1872 Ker L R 155 
1972 Ker L T 1028 
ILB (1972) 1 Ker 1 
1971 Ker L J 809 
19'2 Ker LT 94 
1978 Kor L R 188 
1971 Ker L T 839 
1973 Ker L J 141 
1972 Ker L R 48 


1871 Ker L T 905 
1972 Ker L B 114 
1973 Ker LT 12 
ILR (1972) 1 

Ker 114 
1971 Ker L J 826 
1972 Ker L £281 
1971 Ker L R 657 
1971 Ker LT 508 
1971 Ker LJ 495 
1971 Ker L T 578 
1972 Ker L J 49 
1872 Ker L T 83 
1872 Ker L J 188 
ILR (1972) 1 


Ker 289 
ILR (1972) 1 

Kar 218 
1972 Ker L J 847 
1972 Ker L T 1023 
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AIR 1972 KERALA 1 (V 59 C 1) 
SPECIAL BENCH 
T. C. RAGHAVAN, AG, C. J., K. K. 
MATHEW AND V. P. GOPALAN 
NAMBIYAR, JJ. 
; Pappy Amma, Appellant v.. Prabha- 
karan Nair, Respondent. 
A. S. No. 494 of 1966, D/- 16-3-1971. 
(A) Limitation Act (1908), Art. 142 
~— Applicability — To determine whe- 
ther a suit for possession is governed by 


Art. 142 the plaint allegations alone 
should be considered. 1970 Ker LT 111, 
Rel. on. (Para 4) 


Where the plaint allegation is that 
the defendant had taken possession of 
the suit property under an order of Court 
appointing him as receiver in a former 
suit, it does not amount to allegation of 
dispossession of the plaintiff because the 
court, when it takes possession through 
its agent, does not commit any wrong to 
any of the parties to the suit, and its 
action in taking possession can never 


furnish a cause of action to any of the © 


parties to file a suit to recover possession 
from the receiver. There being also no 
allegation of discontinuance of posses- 
sion in the plaint Art. 142 had no ap- 


plication. (Para 6) 
(B) Limitation Act (1908), Art, 142 
-—Dispossession, meaning of — Disposses- 


sion implies taking of possession without 
the consent of the person in Possession 
and is a wrong to the person in nosses- 
sion — It furnishes a cause of action to 
recover back possession to the person 
dispossessed. (Para 6) 

(C) Limitation Act (1908), Art. 144 
+ Where in a suit for possession the 
defendant sets up a title to the lease 
hold interest in the property by prescrip- 
tion, the plaintiff would be entitled to 
succeed in the suit if there is an implied 


HO/HO/D587/71/KSB/S 
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admission by the defendant that the 
plaintiff; was in possession of the ‘suit 
property within 12. years of the suit. AIR 
1965 SC 875, Applied; 1960 Ker LJ 1304 
& 1969 Ker LT 362, considered and ex-- 
plained. (Paras 9, 10) 
Though the defendant has not been 
able to prove that she had been in pos- 
session for the requisite period with the 
animus, there is proof that she asserted 
within 12 years of the date of the suit 
that she was a lessee of the plaintif. 
That implies an’ admission that the de- 
fendant held. the property as a lessee 
thereby admitting the possession of the 
plaintiff within a period of 12 years. In 
such a case, whether the actual lease 
set up by her is or is not proved at the 
trial is quite immaterial. Nor is the fact 
that she has failed to prove that she 
was in possession for the requisite period 
with the . necessary animus material, for 
what is relied on as an admission is her 
assertion that she was a de facto lessee 
within a period of 12 years. 
(Paras 9. 10) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 All 289 (V 57)= 
1969 All LJ 854 (FB), Qadir Bux. 
v. Ramchand 5 
(1970) 1970. ro LT 111 = 1970 


. Ker “Gouri Amma v. 
Kochali Aaa 4, 5 
(1969) 1969 Ker LT 362 = 1970 
Ker LJ 205, Kalliyani. v. Kaliani F 
, 8 


(1965) ATR 1965 SC 875 (V 52)= 
(1965) 1 SCR 20, Mt. Murthi v. : 
Mohammad Mir Khan 10 

(1960) AIR 1960 Cal 533 (V` 47), 

Sm. Radharani v. Sm. Kanaklata 5 

(1960) 1960 Ker LJ 1304 = (1960) 

2 Ker LR 721, Marimuthu Goundan 

- v. Thambi A 3, 4 

(1957) AIR 1957 SC 314 (V 44)= 
1957 SCR 195, P. Lakshmi Reddy 
v. L. Lakshmi Reddy 
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‘perty. The plaint 


” (Ext. P2). 
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T. S. Venkiteswara Iyer, for Appel- 
lant; K. Chandrasekharan, for Respond- 
ent. . 


i 
MATHEW, 'J.:— This is an appeal: - 
judgment and decree of a`' 


from the 
learned single Judge allowing a second 
appeal preferred by the plaintiff from 
the decree of, the Subordinate Judge’s 
Court; Irinjalakkuda,. reversing the decree 
passed by: the Munsif in a suit for re- 
covery of possession of the plaint pro- 
property was pur- 
chased by the plaintiff in 1101 from the 
2nd defendant; and was in his .pos- 
session and enjoyment. The opaa 
lying immediately `to ‘the east’ 

the plaint property also belonged ee 
the plaintiff. That property was demis- 
ed to the. ist defendant under .a. 
registered lease deed in the year 1109 
The plaintiff filed O. S., No. 
674 of 1951 in’ the ‘Munsif’s Court, Irin- 
jalakkuda for. 1a declaration of his “pos- 
session of. ‘that property and for an in- 
junction . ‘restraining the. ist defendant 
from entering jupon dt alleging that Ext. - 
P2 lease’ deed; had not come into effect. 


_ The ist defendant was appointed receiver 


on. 5-12-1951 of the plaint property in 
that case which also ‘included the plaint 
property “in . this’ suit’ The plaintiff 
sought, by” ‘Ext, ‘D4 ‘application, dated 14-5- 
1952, an amendment’ of the’ plaint: ‘by 
deleting the plaint item here from the 
plaint schedule in that case. ‘That ap- 
plication . was allowed om , 13-6- 1952. 
Thereafter the plaintiff ` ‘applied for ter- 
mination of the receivership of. the 1st 
defendant of the plaint property; that .was 
not allowed - the court.: That suit it- 
self was dismissed. - The appeal and se~ 
cond appeal preferred from. the- decree 
were also dismissed. ` The present ` suit 
was filed'on 14-10- 1957, corresponding to 
28-2-1133 M.' E., on the allegation that 
the plaintiff was in possession of the 
plaint property after its purchase in 1101 
under Ext. Pl, that the lst defendant 
got possession of it under the order ap- 
pointing her! as receiver. in O. S. No. 
674/1951, and that her continuance in 
possession was unauthorised and’ prayed 
for recovery: of’ Possession of the pro- 
perty. . 


2. - 


that she was holding the plaint property 


under an oral lease granted - “by the 
plaintiff -in ; 1101, that in 1109 a re- 
gistered lease of the plaint property as 
well as of the eastern property was ex: 
ecuted by Her as evidenced by Ext. P2. 
and that she was in possession ' of the 
property, at any rate, from 1109. She 
further contended that_even if the plaint 
property was not included in Ext.. P2 
lease, ‘she had prescribed for a leasehold 
interest in aa property as she was in 
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possession. of the property with the 
animus to possess it as a lessee. ; 

3. The trial court found against: 
the oral lease set jup by the lst defend-' 
‘ant. It also found that the plaint pro- 
perty was not included in Ext, P2 lease 
deed, that the plaintiff. was in possession’ 
of the plaint property ‘before the Ist 
defendant was dppointed receiver in 
O. S. No: 674/1951;- and decreed the suit. 
The lst defendant preferred an appeal 
to the Subordinate Judge's court from 
_the. decree. The jappellate court revers- 
ed- the decree holding that even assum- 
ing that- the plaint property was not 
. included in Ext.| P2 lease, both par- 
. ties were :under' ‘the impression that 
the plaint property was included in 
Ext. P? lease deed, and as the Ist 
- defendant was in| possession of the prot 
perty with the animus to possess it as 
lessee, -she has prescribed’ for title as 
lessee to the property. So the appeal 
was allowed ed’ and) the ‘suit’ dismissed. It 
was against - this | decree’ that the second 
appeal ‘| was preferred. The - : learned 
Judge found that) the plaint property was 
not included .in the lease deed Ext. P2 
and that the plaintiff: was in possession 
of the property before the Ist defendant 
was appointed receiver in O. S. No. -674 
1951 and that, at any. rate, in view of 
the decision’ of this court in Marimuthu: 
Goundan v. Thambi, 1960 Ker LJ 1304 
holding that when a defendant admits in. 
the written statement that he is in pog- 
session as a lessee, the plaintiff has no 
burden to prové . possession within 12 
years of the, suit as the Ist defendant 
‘had admitted the title and the construc- 
tive possession ‘ot the plaintiff by claim- 
ing possession of the property. only as 
lessee thereof and allowed the. appeal and 
decreed the suit. It was against this 
decree that G iak appeal has ag 








preferred.. 
When . the appeal came. up isr hear- 
ing, ..a - divisio bench of- this court 


:ı thought that there was some conflict 


between the decision in 1960:Ker LJ 1304 
and that in Kalliyani v. Kaliani, 1969 Ker 
LT. 362 ,where it was held that in order 
to relieve the plaintiff of the burden of 
proving possession within 12 years of the 
suit the lease set up by the defendant 
must have originated within a period, of 
12 years from ithe date of the. suit, and 
that the decision “in 1969: Ker. LT 362 
may require ‘reconsideration. ‘And’ that 
is how the case has come before us. i 


- 4 The substantial - allegations | in. 
the plaint. detgrmine, the question whe- 
ther the .suit one for recovery of pos- 
session, on- the basis that the -plaintiff|, 

while in. possession, | was dispossessed! or 
has discontinued possession and, therefore 
Art, 142 of the Limitation Act, 1908, will 
apply. This court has s recently reviewed 





is 


1972 ~ 
the relevant cases on the point.in Gouri 
Amma `v 


Kochali Amma, 1970 Ker LT .- 


111 and has come to the conclusion that 
the allegations in the plaint alone need 
be looked into to determine. the question 
whether Art. 142 would be attracted: to 
a suit. We respectfully agree. with this 


conclusion of: the. learned Judges: in Arat 7 
. . the possession .of the Court, the property 


decision. 


5. The plaint here proceeded on: 


the: basis ‘that the 1st defendant got pos- 
session of the property only when .she 
was appointed receiver in O. S. No.. 674/ 
1951. - Even after the deletion’ of the 
plaint item from that suit on the ap- 
. plication of the’ plaintiff, the receiver- 
ship of the Ist defendant of the plaint 
property was not términated. Whether 
it was proper for the court to have con- 
tinued’ the receivership of the Ist de- 
fendant in‘ respect of a‘ property ‘which 
ceased to be the subject-matter of the 


guit is not a-matter that arises for con- 


sideration here. The only relevant, ques- 
tion for consideration is''whether the 
allegation that the Ist defendant: got ,pos- 
session of ‘the plaint property -under the 
cover of the order appointing her as rè- 
ceiver in O. S. No. -674/1951 ‘would 
amount to an allegation‘ of dispossession 
of- the plaintiff within the meaning of 
Art. 142. In 1970 Ker-LT'111 a divi- 
sion bench of this court has‘observed: 
“The term; ‘dispossession’ applies 
when a person comes in and drives ‘out 
others from’ the possession. It imports 
ouster, a driving out of possession against 
the will of the person in actual posses- 
sion.” - 
In Qadir Bux v. Ramchand,: AIR 1970. All 
289 (FB) the court said- th ‘disposses- 
sion’ in Art. 142 means entering into pos- 
session of property by one to oust the 
person. in possession of it and that im- 
ports the driving out. of the person in 
possession against his--will. .- 
‘Dispossession is the aal auster of 
the person having possession by another 
person. - There can be no dispossession 
except -where it has ‘been. brought about 
by . positive ‘or unequivocal acts, on. the 
part of the’ person dispossessing, which 
can ‘be referred-only-to the intention of 
obtaining’ exclusive control over the pro- 
perty. It implies the coming in of-a 
person and his-driving out another from 
possession. It imports the idea of ouster, 
Le, a: driving- out Írom possession against 
the will ‘of the person.” (See U. N. 
Mitra’s Law of Limitation and Prescrip- 
tion, Vol. IL, 6th Edn. P. 1006). . 
_ Now, if this is the’ meaning of the word 
dispossession’ in Art. 142: was there a 


dispossession of the plaintiff when it was. 


alleged that the Ist defendant got into 
possession of the property under’ the 
cover.of the order appointing. her as re- 
ceiver in O.S. 674/1951? ‘In P. Lakshmi 
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Reddi v. L. Lakshmi Reddi, AIR 1957 SC 
314 Jagannadhadas, J., speaking for the 
court, quoted with approval the follow- 
ing ‘passage from Woodroffe on the Law 
Relating. to. Receivers: -: 

:- “The Receiver being the officer of 
the Court from which he’ derives his ap- 
pointment,:.his possession is exclusively 


being regarded as in the custody of the 
law, in gremio legis, for the benefit of 
whoever ‘may be ultimately determined 
to be entitled thereto.” , . 

Sm. Radharani v. Sm. Kanaklata, 


“ATR 1960-Cal. 533. the. Court said that 


when a receiver is appointed in a suit, 
the possession of the property passes to 
thé custody of the court and the court 
is deemed- to .be in possession. 

6.: ` The court -is‘ not presumed to 
do any “wrong to any of the parties to 
a suit “by taking possession of a` pro- 
perty ‘by a receiver, its agent. ‘Dispos- 
session’. in Art. 142 implies taking pos- 
session without the consent of the person! 
in Possession and is a wrong to the per- 
son in possession. It furnishes a. cause 
of action to the person who was: in. pos- 
session..to recayer possession from the 
person dispossessing.~ On the other hand, 
as already, stated, the court, when it takes 
possession. through. its agent, does not 
commit-any wrong .to any of the parties 
to the ‘suit, and its action in taking pos- 
session -can. never~furnish a cause of ac- 
tion’ to any of the parties to file a suit 
to recover possession from the receiver. 
TEA property simply passes into custodia 


-t is ‘significant to note that “when 
the court dismissed O.'S. No. 674/1951, 
it did not determine the title of the Ist 
defendant to be in possession of the plaint 
property for the reason that when the 
suit was--dismissed the plaint- property 
had been: deleted from the plaint sche- 
dule in'O. S. No. 674/1951. There was 
no allegation’ of discontinuance of pos- 
session in the plaint as’there was no case 
of any abandonment of possession by the 
plaintiff -followed . by possession of the 
lst defendant.- If this- is so, we’ must 
hold that there was no allegation of dis- 
possession or . discontinuance. ‘of posses- 
slon in the plaint and’ that Art. 142 of 
the Limitation Act 1908" wall Daya no ap- 
plication: ~ 


7.: Counsel for the seis did 
not seriously urge. that’ the” plaint pro- 


perty was -inchided‘ in Ext, P2 in view 


of: the. definite . finding -of the learned . 
Munsif as well as of the learned single 
Judge that. it was not so included. The 
learned Subordinate Judge. has not re- 
corded. a specific finding on this point. 
We. have no. hesitation :in -accepting the 
finding of the.:learned’ single- Judge- that 


- the plaint -property was: not included. in 





4 Ker. [Prs. 7-8] P. Amma v. P. 


Ext. P2. . But counsel] urged that the Ist 
defendant was asserting title to a lease- 
hold interest in the plaint property from 
1109 onwards, the date of Ext. P2 lease 
deed, on the basis that the property was 
also included.in it, and therefore, she 
had acquired by prescription a leasehold 
interest in the property, even if it be 
assumed that there was no actual lease 
of the property in her favour. The trial 
court found that the plaintiff was -in 
possession till the Ist defendant was ap- 
pointed receiver in O. S. No. 674/1951. 


The learned Subordinate Judge, as we. 


have already indicated, was of the view 
that both the plaintiff and the lst defend- 
dant were under the impression. that the 
plaint property was included in Ext. P2, 
and that it was in -her possession and 
so she- had prescribed for leasehold in- 
terest in the property. The learned single 
Judge agreed with the Munsif and found 
that the plaintiff. had possession till the 
lst defendant got possession under the 
‘order appointing her as receiver. 

We are not satisfied that there is 
amy reliable evidence to show that the 
lst defendant was in possession of the 
property before she was appointed re- 
ceiver in O. S. No. 674/1951. The learn- 
ed Munsif has gone into the question of 
the possession of the property and has 
considered the oral and documentary evi- 
dence in’ detail and his conclusion was 
accepted. by the learned single Judge. 
When it was found ‘that the 1st defend- 
ant’s case of oral-lease of the plaint pro- 
perty in 1101 cannot stand and that 
Ext. P2 does not include the plaint pro- 
perty, it is rather difficult to believe her 
case that she was in possession before 
she was appointed receiver. Her case 
of possession must stand or fall with the 
truth or otherwise of her case of the 


oral lease of the property in 1101 or the. 


registered. lease in 1109. She had no 
` case that she was in possession other- 
wise than as a lessee. Quite apart from 
that, the fact that the plaintiff is her 
brother and that they were residing to- 
gether till 1123 in the same house would 
indicate that the acts of possession alleg- 
ed by her were acts done by her in 
ber capacity as agent of the plaintiff. We 
have therefore no- hesitation to accept 
the finding of the Munsif which was 
concurred in by the learned single 
Judge, that the plaintiff was in posses- 
sion till the lst defendant was appointed 
receiver in O. S. No. 674/1951. 


> 8. As indicated already, in - 1960 

Ker LJ 1304 the court said that if a 
defendant admits in the written state- 
ment that he is in possession as lessee 
of the plaintiff, the plaintiff has no bur- 
den to prove subsisting title in a suit 
for recovery of possession even though 
the lease set up by the defendant Has 
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been ultimately found against. In 1969 
Ker LT 362 the icourt held. that. it is: 
only when the defendant admits that he: 
has taken the lease from the plaintiff! 
within a period of 12 years from the 
date of the suit, that an admission of sub- 
sisting title of the plaintiff can be in- 
ferred, which would exonerate the plain- 
tiff from the burden of proving it, and 
that an admission by the defendant that 
he is holding the property under a lease 
by the plaintiff more than 12 years be- 
fore the date of the suit would not in- 
volve an admission of subsisting title of 
the plaintiff, so as to relieve him of the 
burden. Whether an admission that a 
defendant has taken a lease from the 
plaintiff. within a, period of 12 years of 
the date of the suit would per sé 
amount to an admission of the posses- 
sion -of the plaintiff within a period of 
12 years of the ,date of the suit Is a 
matter on which' we do not propose to 
express any final opinion. It might be 
that the property leased was not in the 
possession of the ‘plaintiff at the time of 
the lease. but in the possession of a tres- 
passer, and the lessee may take posses- 
ion from: the trespasser by a suit or 


otherwise. In such a case it would be 
difficult to attribute possession to the 
plaintiff on the' date of the lease. Of 


course, if the admission was that the 
plaintiff leased the property of which he 
was in possession, it would imply an ad- 
mission of subsisting title in the plain- 


The learned single Judge relied on 
1960 Ker LJ 1304 and said that since 
the .lst defendant claimed in the written 
statement tọ be a lessee of the plain- 
tiff, it was unnecessary for the plaintiff 
to have proved a subsisting title. Whe- 
ther in a case where the lease set-up in 
the written- statement is not proved at 
the trial. the ‘admission in the written 
statement can be taken as an admission 
of a subsisting title so as to relieve the 
plaintiff of the burden of. proof is a 
matter on which also we do not propose 
to express any opinion. If the assumption 
in 1960 Ker LJ, 1304 that-an admission 
of a subsisting lease in the written state- 
ment would relieve .the plaintiff of the 
burden of proving subsisting title is cor- 
rect, though the lease set up is found 
against at the trial, then, there might 
be difficulty in: appreciating the distinc- 
tion made in 1969 Ker LT 362 between 
a case where the lease set up is one 
which originated within 12 years of the 
date of the suit and one which originat- 
ed-beyond 12 iyears. In other words, 
the question is which is the admission 
relied on to relieve the plaintiff from the, 
burden of proving subsisting title. | If 
the admission relied on for the purpose 
is the admission in the written statement 
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, that the defendant was a lessee on the 
date of the suit, and has therefore ad- 
mitted that. the plaintiff was in construc- 
tive possession on the date of the institu- 
tion of the suit, then perhaps there 
might be-no logic in saying that the 
lease must have originated within 12 
years of the suit. 

Apparently 1960 Ker ` LJ 1304 pro- 
ceeded on the basis of the admission in 
the written statement that the defend- 
ant therein was in possession as a lessee 
on the. date of the suit, and not on the 
basis that the lease set up was one grant- 
ed to the defendant within 12 years of 
the suit. Even if the lease set up was one 
granted before 12 years of the date of the 
suit, if the allegation in the written state- 
ment is that the defendant continued in 
possession under the lease when the suit 
was filed, it might be difficult to say that 
there was no admission on the part of 
the defendant that the plaintiff was not 
in possession within a period of 12 years 
of the date of the suit. However, we 
do not think it necessary for disposing 
of this case to make any final pronounce- 
ment on these’ questions, as we have al- 
ready accepted the finding of the learn- 
ed single Judge that the plaintiff was in 
possession till the lst defendant was ap- 
pointed receiver in 1952. 

9. As already indicated, the Ist 
defendant had set up an alternative case 
in the written statement that even if 
she was not a lessee, she was in posses- 
sion with the animus of a lessee and, 
therefore, she prescribed for leasehold 
interest in the property.. Though the ist 
defendant has not been able to prove 
that she had been in possession for the 
requisite period with the animus, there 
is proof that she asserted within 12 years 
of the date of the suit that she was a 
lessee of the plaintiff. That, we think, 
implies an admission that the lst defend- 
ant held the property as a lessee there- 
by admitting the possession of the plain- 
tiff within a period of 12 years. In such 
a case, whether the actual lease set up 
by her is or is not proved at the trial 
is quite immaterial. Nor is the fact that 
she has failed to prove that she was in 
possession for the requisite period with 
the necessary animus material, for what 
is relied on as an admission is her asser- 
tion that she was a de facto lessee within 
a period of 12 years. 


10. - As we- have said, there was 
no allegation of dispossession. or discon- 
tinuance of possession in the plaint. Nor 
had the ist defendant a case of dispos- 
session of the plaintiff or discontinuance 
of possession by the plaintiff. In such 
a case, the principle laid down by the 
Supreme Court in Mt. Murthi v. Moham- 
mad Mir Khan, AIR 1965 SC 875 will 
apply. Their Lordships said. 
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“It seems to us that if a defendant 
not only admits title of plaintiff but also 
admits that he derived possession from 
the plaintiff as a tenant, the case must 
proceed on the defendant’s plea, and for 
purpose of deciding whether Art. 142 or 
Art. 144 applied, it must be assumed that 
the plaintiff has not been dispossessed 
or has not discontinued his possession 
within the meaning of Art 142: for 
neither the plaintiff nor the defendant 
alleges dispossession or discontinuation of 
possession.” 

In these circumstances, we think, the 
learned single Judge was tight in allow- 
ing the second appeal and decreeing the 
suit. We the appeal with costs. 

Appeal dismissed. 


AIR 1972 KERALA 5 (Vv 59 C 2) 
FULL BENCH 
P. T RAMAN NAYAR, C. J, K. K 
MATHEW AND M. U. ISSAC, JJ. 
Amaravila Krishnan Nair, Petitioner 
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(A) Constitution of India, Art.. 226 
— Election dispute — Constitutional bar 
to writ proceedings — Writ petition 
seeking declaration that the electoral 
rolls: have been -prepared in substantial 
violation of provisions of Representation 
of the People Act (1950) is maintainable 
— (%-Ref:— Art. 329 (b)). 

(Per Majority, Raman Nayar, C. J. 
Contra). 

The preparation of electoral rolls is 
not a stage in an election process but is 
something anterior to the election. The 
election commences only with the noti- 
fication under Section 15 of the Repre- 


. sentation of the People Act 1951 and 


ends with the declaration of the result 
of the election. Therefore the bar under 
Cl. (b) of Art. 329 does not affect the 
jurisdiction of High Court under Arti- 
cle 226 to give a declaration that the 
electoral rolls have been prepared in 
substantial violation of the material pro- 
visions of the Representation of the 
People Act 1950, and give Gpe 


consequential directions. Case Law dis- 
cussed. (Paras 16, 19) 
(B) Constitution of India, Art. 226 


— Writ —- Who can apply — An elector 
being interested in the proper conduct of 
the election can challenge: the irregulari- 
ties in the preparation of electoral rolls 
notwithstanding that he is not personal- 
ly and directly affected by them. Case 
Law discussed. (Para 17) 
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Cases: Referred: _ Chronological © 
(1970) AIR. 1970. SC 340.(V 57)= 
(1970) 1.SCR 845, Kabul Singh. root 
-v. Kundan Singh: 16 
(1969) AIR 1969 Guj 292. v 56), ae 
S. J. Shala v. Chief Ele. Officer 6 
(1969) AIR -1969! Ker 154°.(V-56)= `- 
1968 Ker LT 652. (FB), Pazhani- ` 
mala-v. State of Kerala 7 ne WT 
(1969) 1969-2 AC 147° = (1960-1 `+" 
All ER 208, Anisminic v. Foreign: . 
Compensation ‘Commission - a6 
(1968) AIR 1968 Punj 1 (V 55)= ge 
69 Pun LR 618 -(FB),- -Roop Lal 


v. Dhan Singh Bes 
(1968) 392. US 83 = -20 Law Ede 
2d 947.. Flast.v. Cohen ` 47 
(1965) :AIR 1965;Punj 361 v 52) = 
1965 Cur LJ| 209, Sher Singh, 
Budh Singh v. State of -Punjab 16 
(1963) AIR 1963, SC 458 (V 50)= | 
(1269) 3 SCR 479, Ramaswamy - 
B. M. Krishnamurthy -A6 
(1962) AIR 1962 Ker 190 V. 49)=- 
1962 Ker ‘LT 275. (FB), Kunhi-. “7 
raman v. Krishna Iyer T g6 
(1957) AIR 1957- SC 304 ya 44)= ; ; 
1957 SCR ‘68, Chief -Commr.’. 
Ajmer v. Radhey Shyam . ^ `. 16 
(1955) “AIR 1955 SC. 233 (V 42)=.- ae 
1955 SCR 1104, Hari Vishnu - Vee 
- Ahmad Ishaq ue 16 
(1952) AIR 1952 SC 64 wv 39) = : 


Paras 


.1952 SCR. 218, N. P. Ponnu- 
swami v. Returning Officer, f 
Namakkal, Constituency 4, 12, 16 
(1932) Z US 375 = 76 Law Ed: 
‘805, Koenig v. Flynn 47 
(1922) 258 US 130° = 66 Law Ed coe 
505, Leser v. Garnett 17 
(1920) 253 US 221” = a ‘Law as , 
871, Hawke v. Smith “17 


S. Easwara. Iyer and E. 
‘for g ee M. M. 
K. P. G. Menon, for Tokien 
- ; RAMAN: NAYAR, C. J. :— We: dis- 

- missed. this -petition brought under Arti- 
cle. 226. of the Constitution on the 20th 


of this month. We did, not then pive- 


our reasons, but promised: to give them 
later. That we -now. proceed to do. 

2. Speaking. for- myself, I should 
think - that : this; «petition does -not lie in 
view of. Art. 329 -of the: Constitution. 
That article. which is headed, “Bar ‘to 


interference by courts.. _in. _electoral 
` matters” says:' `> 
Í “Notwithstanding anything in- this 
Constitution— . - 

(a) the validity of any law relating 
to the delimitation of -constituencies .or 
the allotment of seats to such constitu- 
encies, made or purpo 
under Art. 327, or Art. 328,. shall not be 
called in. question in any court; ro 


‘(b)- no election to either House of 
Parliament or! : to the House or either 


`” A. K. Nair v. Ele. Commr: of: Indis (FB) 


_ tion matters, Cl. o thereof, in a 


g to.be made. 


think, equall 


A.LR. 
House of the: Legislature of a State ma : 
be called in question except by an elec- 
tion petition presented’ to ‘such autho- |. 
rity and in such manner as miay be pro- 
vided for by or under any law’ made 
by the appropriate Legislature.” <- 
3. It seems|to me—and I would 
have said this with greater assurance 
but for that it has not been so put at 
the ‘bar, ‘largely, I|apprèhend, because it | 
has not been so put before, and ‘that my! 
learned brethren seem to think that the 
matter is not so simple as that—that all 
that ore need ask is: Is the bar in: 
Cl. (b) of Art. 329) only against interfer- 
ence with ‘an election ‘hat has been, or 
is being- held, or, |\does it extend to in- 
terference with ae election that is. yet 
to be held? a for the 
moment in terms’ att things .as they ‘stood 
when ` this petition ` was ~ brought; - the} 
supervening complication, complication; | 
that is,. from ‘the | point of view of thej 
petitioner; of ‘the ‘issue of a notification 
under Section 15 jof the Representation; - 
of the People A 1951, on the 17th 
August, while we ere ‘hearing the peti- 
tion, seems to put. the matter ‘beyond 
all manner of doubt. © And, having Te- 
gard to the wording of the article as 
to its purpose, I |should think ‘that the 
short answer is hat it does so. extend. 


4, An” election Within the mean- 
ing of the article ‘isnot ‘confined to. the’ 
final result, the) announcement of the 
successful candidate as duly elected, but 
embraces the entire process, beginning at 
least with the issue of the notification, 
under’ Section’ 15| of the Representation 
of ‘the. People Act, 1951 (which I. Shall. 
for brevity, call the writ) and culminat- 
ing in that result+_see N. P. Ponnuswami.. 
v. Returning: Officer, Namakkal. Constit 
tuency, AIR 1952 SC. 64. It is of para+ 
fey ag importance ‘that an election, whe 

er 











as indicated. by” its heading, the article 
bars interference iby’. the .courts’ in elech. 


“no election ........,.. 
election petition a es to such ea 
rity and ^in such manner ` as: may be pro- 
vided for by or under any law made. by 
the appropriate. . Legislature”. ` And this 
notwithstanding Art. 226 or anything else 
in the ‘Constitution. Now, you might 
question, an glection after ‘it 1s complet 

and that is. Bette is usually done: Bu 

Art. 329 says thet you may not ‘do’ so 
except by way election Petition. 
You. might qacstibn. it while it is in pro» 
gress—that is what the petitioner is now 
doing and that was what Was unsucces: 
sfully attempted in AIR- 1952 SC 64. 
That too is ‘quetion ih ‘You might, CI 





on the validity of. an 


y qu 


f ` progr gress or. -yet to be heldi.. 
. Should not be held up, and, that is why!- 
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election that is going tò be held, regard- 
ing which. no writ-has yet issued.. (If 
it ds possible. to question an election. be- 
fore it is over, .I suppose, ‘it: must be 


possible. to quéstion a proposed eléction.. 
` tuencies. in Kerala State in conformity 


before it has begun. -If, for example, 
you question the- propriety of a pro- 
posed appointment, I suppose there would 
be nothing wrong in saying that you are 
calling. the appointment in _ question). 
That, we- ‘shall see, is precisely what the 


petitioner did..when he brought the peti- f 


tion, and he, did. that principally on -the 
ground: that the - electoral rolls were 
defective ‘and had been revised in ‘an 
improper, and illegal: manner, That, in 
my view is equally prohibited. You 
may not  contracept an election (if -I 
might coin that. verb) any more than 
you may abort or otherwise arrest it, for, 
that would equally hold-up the process 


of .democracy. The interference might. 


not begs, patent. as interference after the 
writ has issued but it.is as effective, and, 
- therefore, „as. much to be deprecated. 
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petition was’ brought, the first respond- 
ent. Election Commission had announced 
that: a writ would issue on the 17th 
August fixing the-date of the poll as ne 
17th September. And, when it. 
brought, the petition prayed ele ; 
Honourable High ' Court be 
pleased to issue a writ of mandamus -or 
other appropriate. writs, directions, or 
orders. restraining . Respondents 1- to 3 
from holding general elections to the 
legislative assembly of the- Kerala State 
as. notified on .17th September, 1970 and 
directing ‘Respondents ï- to 3 to effect 
a proper revision, of electoral rolls of 
the: assembly, constituencies for 
Kerala State in. accordance- with the pro- 
visions . contained in Section 21 of the 
Representation: of the People Act of 1950 
and the Registration of Electors: Rules of 
1960.” - 
It has. been amended after ‘the issue of 
the writ and. now it prays that— 


“this Hon: High Court be pleased 
to issue a writ of mandamus: or other 
appropriate writs, -directions or orders 
restraining Respondents-1 to 3 from hold- 
ing general elections. to the legislative 
assembly. of the Kerala. State. as notified 
on 17th. September, 1970 ‘and to issue-a 
writ of certiorari or other appropriate 
writs, directions..or orders quashing the 
notification for holding the general elec- 
‘tion -to the. legislative assembly of the 
Kerala State as on 17th September, 1970 
or in: the alternative to declare as im- 
proper, void and illegal the revised elec- 
toral:rolls of the Assembly Constituencies 
in the State of Kerala as existing on 15th 
January, 1970: (as asserted by the ist 
Respondent)..and as reéevised-- again and 
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the issue of the writ, even’ before the ` 
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published on or before 8th August, 1970 
as stated. by the: Ist.;Respondent in Ex- 
hibit R 5 and: directing Respondents 1 to 
3 to effect a: proper: revision of the elec- 
toral rolls for the Assembly consti- 


with the -provisions contained in Sec. 2] 
of-the: Representation of the People Act 
of -1951.‘before holding the General Elec- 
tions for the Legislative. Assembly of the 
Kerala State.” - : 


6. - What - is this. but- calling in 
question ‘the election announced by the 
Election -Commission and now, ‘after. the 
issue of: the writ, an election that has 
actually - begun? 


7. It is ‘said ‘that there are 


. matters; vital to .a proper election such 


as, for example, a proper electoral roll, 
which, under the provisions of the Re- 
presentation of the - People Act, 1951, 
cannot be questioned: in. an election peti- 
tion, and it is pointed out that on the 
view I am taking, that would mean’ that 
such matters cannot be questioned at all. 
If that be so—I am expressing no opinion 
at all ‘regarding that—that would appear 
to be the scheme of the Constitution. 
That ‘is why the Constitution has set up 
a high, independent body like the Elec- 
tion Commission'’and vested in it the 
superintendence, direction and control of 
elections.: -It cannot be that the Con- 
stitution reposes less trust in the autho- 
rity set up- by itself than in the autho- 
rity to be set up by the Legislature as 
contemplated -by Cl. (b) of Art.: 329. No 
one is infallible, not even the courts, but 
everything. including - questioning -must 
have a stop.. . 


8. I am far ‘from viie that the 
Election Commission is, like the Presid- 
ent or the Governor, beyond the reach 
of: the courts: when performing” or pur- 
porting to perform the functions of its 
office. It ‘is not necessary for me to 
decide that question, but I have little 
doubt that, if in the’ Preparation of the 
rollis, ‘or in any other matter, the Elec- 


‘tion Commission acts otherwise than in 


accordance. with law, it is amenable to 
correction by -this Court by the issue of 
an appropriate writ or order. But not, 
as the petitioner seeks of us, so as to 
hold up an- election that is Being, or is 
proposed to be held. 


9. Tt has. been suggested that, if 
that: be so, the petitioner may at least 
be given a declaration: that the rolls have 
not been --prepared in accordance with 
law. But that is not the true object of 
the petition. The true object is patently 
to hold up the election (which has now 
actually commenced) and whether or not 
such ,a declaration, will be effective for 
the .purpose,’ and. whether or not it will 
avail-to call the election in question after 
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it is completed, I do not think that such 
a declaration should be given, even if 
it could be given on the merits which, I 
agree with my learned brethren, is not 
the case. 

10. It should be needless to say 
that the bar:in Art. 329 (b) applies as 
much to an entire election as to an elec- 
tion from a -particular constituency— 
indeed, the mischief it seeks to prevent 
would be greater in the former case. 

11, In the view I am taking, it 
is unnecessary to decide whether an 
election begins only with the issue of the 
writ although I am inclined to agree 
with my learned brethren that in any 
case, it cannot be taken as far back as 
the preparation of the rolls. : 

12. I might add that AIR 1952 
SC. 64 dealt with a case where what was 
questioned was an election that was in 
progress. It was not concerned with 
whether the calling in question of an 
election yet to be held comes within the 
bar in Art. 329 (b), and I do not read 
that decision as implying that the ‘bar 
comes into operation only with the com- 
mencement of the election. If the. bar 
did not apply to a future election, it 
would mean that not merely the High 
Courts but every court in ,this country 
could, except to the extent of the. bar 
in Section 30 of the Representation of 
the People Act, 1950, issue an injunction 
against the holding of an election. 


MATHEW, J., for himself and- on 
behalf of Issac, J.: : i The peti- 
tioner is the General Secretary of the 
Kerala Pradesh Congress Committee (O) 
and an elector in a Constituency to the 
Kerala State Legislature. There was a 
programme for revision of the electoral 
rolls of the 133 Assembly Constituencies. 
The electoral rolls that were in force 
on 15-11-1969 were published as draft on 
that day inviting claims and objections 
to the rolls. A house to house verifica- 
tion was also undertaken. After hear- 
ing the claims.and objections the rolls 
were revised with the qualifying date 
1-1-1970 and were finally published- on 
15-1-1970. The Kerala Legislative As- 
sembly was dissolved on 26-6-1970. 
Doubts were. raised as to the -correctness 
of -the electoral rolls as published on 
15-1-1970. In a conference called by the 
Chief Election Commissioner on 10-7- 
1970 several of the political parties re- 
presented that in the electoral rolls there 
were several illegal inclusions and dele- 
tions. this basis a special revision 
was ordered by the Election Commis- 
sion. For filing formal objections to the 
electoral rolls of 15-1-1970 time was given 
till 30-7-1970. A verification from house 
to house was undertaken from 30-7-1970 
to 3-8-1970 in some districts, and from 
30-7-1970 to 6-8-1970 in the other dis- 
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tricts. After verification, the drafts were 

published for objections on 3-8-1970 and ' 
6-8-1970 giving time for filing objections 

till 6-8-1970 and 8-8-1970 respectively, | 
m final rolls were published on 10-8- 

970. 

14. \The pontoner E that . 
two copies of the draft electoral rolls 
published ‘on ' 15-11-1969 were not sup-: 
plied to the political party represented 
by him as per Rule 11 (c) of the Re- 
gistration of Electors Rules 1960, passed 
under -the Representation of the People’ 
Act 1950, for short, the rules, and that no 
legible copy of the electoral rolls as 
published on 15-1-1970 was given to the 
paorur represented ‘by him as undertaken! 
by the 2nd respondent in the conference,; 
nor was sufficient’ time given according! 
to the rules. for filing claims and obiec-. 
tions to the electoral rolls of 15-1-1970 
in the special revision proceedings, and’ 
therefore, the electoral rolls published on 
15-1-1970 and 10-8-1970 were prepared 
not in accordance -with- the Representa- 
tion of the ‘People Act 1950, and the 
rules thereunder. .. 

. The prayer of the petitioner as am- 
ended is as follows: 


“this Hon: High Court be pleased 
to issue a writ of mandamus or other 
appropriate writs, directions or orders 
restraining Respondents I to 3° from hold+ 
ing general election to the legislative as- 
sembly of the Kerala State'as on 17th 
September: 1970 or, in: the alternative, to 
declare as improper, void ‘and illegal the 
revised electoral ;rolls of the Assembly 
Constituencies in the State of Kerala as 
existing on 15th January 1970. (as assert- 
ed by the Ist Respondent) and as revis- 
ed again and published on-or before 8tb 
August 1970 as -stated by the Ist Res- 
pondent in Exhibit -R5 and directing Res- 
pondents 1 to 3 to effect a proper revi- 
sion of the electoral- rolls for the As- 
sembly constituencies in Kerala State in 
conformity with ‘the provisions contain- 
ed in Section 21. of the Representation 
of the People Act of 1951 before holding 
the General Elections for the Legisla- 
tive Assembly of the Kerala State.” 


15. The learned advocate Gene- 
ral, appearing for. the lst respondent, 
raised a preliminary objection to the 
maintainability of the writ petition on the 
basis of Art, 329 (b) of the Constitution 
which reads: 

“Notwithstanding anything in this 
Constitution— 

(b) no election to either House of 
Parliament or to the Houses or either 
House of the Legislature of a State shall 
be called in quéstion except by an elec- 
tion petition presented to such autho- 
rity and in such manner as may be pro- 
vided for by or under any law made 


by the AOPP TEESE 
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The contention of the learned . Advocate 
General was. that the preparation or re- 
vision of the electoral roll is an.integral 
part of election, and since no election to 
either House of the Legislature of a State 
can be called in question ‘except by an 
ae petition, the proceedings are 
ad.’ ait 
We do not think that there is any 
substance in the preliminary objections. 
The question for consideration is 
whether the word ‘election’ in the sub- 
article refers to any step or process for 
the conduct of an election anterior to 
the issue of the notification under S. 15 
of the Representation -of the People 
Act 1951. . Articles 324 to 329 occur in 
Part IV of the Constitution headed ‘Elec- 
tions’. Article 324 vests the superinten- 
dence, direction and. control of the pre- 
paration of the electoral rolls, and the 
conduct of all elections to the Parliament 
and to the Legislatures of every State, 
in the Election Commission. The article 
makes it clear that preparation of elez- 
toral rolls and the conduct of elections 
are distinct matters, and that prepara- 
tion of electoral rolls is something to 
be done anterior to the conduct of elec- 
tion. Article 327 says that subject to 
the provisions of the Constitution, Par- 
liament may from time to time by law 
make provisions with respect ‘to all 
matters relating to, or in connection, 
(sic—-with) elections to either House of 
Parliament or to the Houses or either 
House of the Legislature of a State in- 
cluding thé = preparation of electoral 
rolls, the delimitation of constituencies 
and all other matters necessary. for secur- 
ing the due constitution of such House 
or Houses. This article would indicate 
that the preparation of electoral rolls 
and the delimitation of constituencies are 
not included within the expression “all 
matters relating to or in connection with 
election. It is of course not’ an un- 
common legislative practice tof introduce 
an inclusive clause not for the purpose 
of adding to the-scope and ambit of the 
statutory provision but by way of abun- 
dant caution for the purpose of remov- 
ing any doubt or ambiguity. Therefore, 
it would not be safe to conclude merely 
from the existence of the inclusive clause 
in the article that the preparation of 
electoral rolls is not included in the ex- 
pression “all matters relating to or in 
connection with elections”. But when 
we turn to Art. 328, we find that the 
power to make law which is conferred 
on the Legislature of a State is “with 
respect to all matters relating to or in 
connection, with the elections to the 
House or either House of the Legislature 
of the State including the preparation of 
electoral rolls and all other matters 
necessary for securing the due constitu- 
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tion of such House or Houses” and the 
inclusive clause in. this article does not 
refer to the delimitation of constituencies. 
The omission of the reference to the 
delimitation of constituencies in the in- 
clusive -clause in Art. 328, is inexvlic- 
able on the hypothesis that the matters 
set out in the inclusive clause in Arti- 


-cle 327 were comprehended within the 


expression “all matters relating to, or in 
connection with elections” and that the 
inclusive clause was merely introduced 
by way of clarification. The only ex- 
planation for the omission of ‘the re- 
ference to delimitation of constituencies 
in the inclusive clause in Art. 328 ap- 
pears tobe that the matters set out in 
the inclusive clause in Art. 327 were not 
covered by the expression-“all matters 
relating to, or in connection’ with elec- 
tions” but were additional matters which 
were sought to be brought within the 
compass of that Article and since the 
Constitution-framers while enacting 
Art. 328 conferring power on the Legis- 
lature of State, did not think it. proper 
to. empower the Legislature to make law 
with respect to one of those matters, 
namely, the delimitation of constituencies, 
they dropped the delimitation. of con- 
stituencies from the inclusive clause in 
Art. 328. The preparation of electoral 
rolls and the delimitation of constitu- 
encies would, in this view, be not: cover- 
ed by the expression “all matters relat- 
ing to, or in connection .with election” 
in Arts. 327 and 328. We-think ‘that this 
conclusion is in keeping with the pro- 
visions .of the Representation of the Peo- 
ple Act 1950 and the Representation of 
the People Act 1951 made in exercise of 
the power of Parliament under Art. 327. 


16. The Representation of the People 
Act 1950 deals with matters preparatory 
to the process of election. The Act pro- 
vides for allocation of seats, delimitation 
of constituencies, qualification of voters, 
preparation of electoral rolls and other 
matters. The Representation of the People 
Act 1951, on the other hand, provides 
for conduct of elections to the Houses 
of Parliament and to the Houses of the 
Legislature of each State, the qualifica- 
tion . and disqualification of membership 
of those Houses, the corrupt practices, 
decisions of doubts and disputes arising 
out of. or in connection with elections, 
etc. ‘The preparation of electoral: rolls 
is not’a stage in an election process but 
is something anterior to the election. The 
election commences only with the noti- 
fication under Section 15 of the Repre- 
sentation of the People Act 1951 and 
ends with the declaration of the result 
of the election. In AIR 1952 SC 64 the 
Supreme Court considered the meaning 
of the word ‘election’ in the sub-article. 
That was a case where the nomination 
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of the appellant before the Supreme 
-Court as candidate in an election was 


rejected .by the Returning Officer, and- 


that was . questioned before the. High 
Court in a writ petition. The High Court 
held that the ‘petition was not maintain- 
able in view. of the. provisions of- Arti- 
cle 329 (b) The decision was: affirmed 


by the Supreme Court. The -Supreme - 
Court said that having regard to the- 


important . functions: which the legis- 
_ latures have to. perform in democratic 
countries, it. has always been recognised 
to be a matter of first importance that 
elections should be concluded as, early 
as. possible- according to ‘time-schedule 
and all controversial: matters and..all dis- 
putes: arising out of elections should «be 
postponed till. after the ‘elections are 
over, so thatthe . election proceedings 
may.not be unduly retarded. The curt 
observed ` that! if -any . irregularities. are 
committed while the. -election is in pro- 
press and they. belong..to. the category 
or class which; under the. law by. which 
elections are’ ‘governed, would have. the 
effect .of vitiating the election, the per- 
son affected can call it iw question þe- 
fore a. special . tribunal :by means of an 
election petition. and that it should: not 
be made the ‘subject: of a dispute. before 
any court: while the election is in pro- 
gress... In. dealing with. the meaning .of 
the word- ‘election’ in the. ‘sub- ou the 
court said: .. a 


“That, word’ hag ae long .usage in 
connection. with’ ‘the process of selection 
of proper representatives in. democratic 
institutions, acquired both a wide and a 
narrow meaning. In the narrow sense, 
it. is used toi mean the final selection of 
a candidate’ which may embrace the 
result of- the- poll. when there is’ polling 
or a particular candidate being returned 
unopposed. when there is .no poll.: In the 
wie sense, the word is used to-connote 
the entire process culminating in a candi: 
date being declared elected.” >. 

In Hari Vishnu. v.. Ahmad: Ishaque, AIR 
1955 SC 233 Venkatarama Iyer, J., in 
considering the question as to when an 
election commences,’ after ‘referring to 
. Ponnuswami's case,” "AIR 1952 SC 64 ‘said 
that the word ‘election’ in Art. 329 (b) 
was used in a ‘comprehensive sense as 
including ‘the: entire -process . of election 
commencing! with the-issue of a*notifica- 
tion and terminating with the. declaration 
of ‘election ‘of a candidate, ‘and that an 
application ‘under Art. 226 challenging 
the validity of any of the acts forming 
part of’ that process would -be barred. 
In Roop. Lal v. Dhan Singh, AIR. 1968 
Punj 1 a*Full Bench of the Punjab High 
Court held: that ‘election’. commences 
only with ‘the notification under Sec, 15 
of the: Representation of the- People 
Act, 1951 ' The court observed after re- 
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ferring to Ponnuswaini’s case that there 
is nothing in that judgment to justify. 
the conclusion that .- -the preparation of 
electoral. rolls is; a .part -of aoe actual 
process of election.. In S. J. ;.Jhala Ve 
Chief Ele. Officer, AIR 1969. ying -292 8 
Division. Bench .of : the court has held 
that the order of the Chief Electoral 
Officer. refusing | to include the name of 
a. person. in, .the| electoral roll (sic-of) a 
constituency can. be challenged by a 
petition .under Art, 226, as any irregu- 
larity . in the “preparation of the electoral 
roll is riot a matter relating to ‘election’ 
within the 1 meaning of Art. ‘329 (b). Now 
what is “prohibited ‘by the sub-article is 
calling in. ‘question an election to either 
House ‘of Parlia ent or to „the Houses 
of ‘the Legislat tres of each State. ` if 
preparation or revision of eléctoral rolls 
does not ` relaté ` to, ‘election’ to either 
House of ' Parli ent or. the Houses’ of 
the Legislature of a State, {t stands to 


‘reason tò hold that ‘the ‘prohibition. cor- 


tained in the jsub-article~can have no 
application to al petition under Art, 226 
challenging’ the regularity of the } prepara- 
tion of the electoral rolls. Whether an 
election has commenced, or is: in pro- 
gress, or’ has come’to an- end, the p 
hibition’ in the’ sub-article, relating as| it it 
does to ‘election’ would not take in! a 
challenge `; to any ‘irregularity’ or defect 
in the. preparation of the: electoral rolls, 
a’ process anterior to the election. 


It was. suggested. that any irregu- 
larity in the. preparation of -the electoral 
rolls arising from non-compliance with 
the provisions of the Representation of the 
People Act 1950 is a matter -which could 
be raised in an election petition, and| so 
the court cannot interfere. Section: 100 
(1) (d) (iv) of the Representation of the 
People Act 1951 makes it.clear that: non- ` 
compliance with- the -provisions of the 
Constitution or| of the provisions of that 
Act or of-any rules- ‘or-orders made under 
that Act ĉan be taken as a ground inj an 
election petition to declare -an election 
void, if it materially affected 'the 
result -of the election. “Any non-obéser- 
vance of the-.provisions of .the /Represen- 


tation of the People Act 1950 would not 
be a prema or attack in .an election 
petition. -electoral roll .is- final. ‘and, 
conclusive Ha e forum trying an- elec- 
tion -petition. | See the decisions of | the 


Supreme Court-in Ramaswamy v. B. M 
Krishnamurthy, AIR 1963 SC 458. 'and 
Kabul Singh v. Kundan Singh, ATR-1970 


SC 340 and also the decisions in AIR 
1968 Punj--1-- 


(FB) and: Sher Singh, Budh 
Singh v. State of Punjab, AIR 1965 Punj 
361. If- the || uling. in Kunhiraman v. 
Krishna - Iyer, i962 Ker LT 275 = (AIR 
1962 Ker 190) (FB) lays -down the ‘law 
correctly—we/ make no pronouncement 
about -that—perhaps .the . only exception 
| 
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to this rule might be when there is: non- 
compliance with- the provisions of. the 
Constitution -in ‘the 
electoral rolls:- That being. so,.if-a per- 
son cannot question a material irregula- 
rity.in the preparation of the :electoral 
rolls in a proceeding under Art. 226 for 
failure to comply with the provisions of 
the Representation of the People Act 1950 
or the Rules, the position would be that 


it cannot be questioned either before or — 
_ words : limiting the 


during the progress of or:after the elec 
tion. Now, it is difficult to uphold such 
a position, unless compelled by some 
clear provision of the law, as that would 
be sanctioning the vesting of -uncontrol- 
led power in an agency bound to act in 
accordance with the. provisions of the 
Representation of the People-Act’ 1950: in 
the matter of preparation of ‘electoral 
rolls. 

Non-compliance with a. mandatory 


provision of the. Representation. of. the - 
People Act 1950 may make the proceed- 


ing for preparation of. electoral rolls null 
and void. In`such a case even the. Dra- 
conian words of S. 30 of the Representa- 
tion ‘of the People Act 1950 may not 
bar a suit for declaration. that the pro- 
ceedings are a nullity, let alone, a peti- 
tion under Art. 226, a constitutional re- 
medy, which it is beyond the ‘power :of 
any .legislature to take away.: In Ani- 
sminic Ltd. v. -Foreign Compensation 
Commission, 1969-2 AC 147 the House: of 


Lords:. had to: construe. `a- “provision for - 


exclusion -of jurisdiction of. courts. - The 
provision rea yss 
“The determination by the AR 
sion of any application made ‘to -them 
„under this Act shall not ` be- ‘called in 
question in-any' court of law.” i 
The House of Lords held by a madodiey 
that this clause would not oust the juris- 
diction’.of a court to grant a ‘declaration 
in a suit when a determination isa 
nullity. . Lord ‘Reid said: ee 
“ “The respondent maintains that these 
are plain words only capable of having 
one meaning. Here is a determination 
which is apparently valid: there is noth- 
ing on the face of the document to „cast 
any doubt on' its validity. If it is'a 
nullity, that could only be ‘established 
by raising. somè kind of proceeding in 
court. But that would be calling the 
determination ‘in question, ‘and that is èx- 
pressly ‘prohibited by the statute. The 
appellants maintain that that is not the 
meaning of the words of this provision. 
They: say that ‘determination’ means a 
real determination and does not include 
an apparent or purported determination 
which in the eyes-of the law has no 
- existence because it.is a-nullity. Or, 
putting it - in-another way, if you seek 
to show: that a-determination is a nullity 
you are not questioning the purported 
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detains san are maintaining that 
it. does not exist as a determination. It 
is one thing to-question a determination 
which does not exist: it is quite' another 
Mar to ay thet Hiere 18 nothing t0.Pe 
questioner. Ao g ' 


: Btatatoar: provisions ‘which ace to 
jurisdiction, of the 
court have a long history. No case has 
been cited in which-any other form of 
jurisdiction of the’ 
court has been held to protect a nullity. 
If the draftsman or Parliament had in- 
tended to. introduce a.new kind of ouster. 
clause.so as to prevent any inquiry even 


as’ to -whether the’ document relied on 


was a forgery, I would have’ expected to 
find ‘something ‘much more specific than- 
the bald statement that a determination 
shall not ‘be ¢alled in question in any 
court of law. ` ‘Undoubtedly such :a pro- 
vision: -protects every determination which 
is not ‘a, nullity, But I do not think’ 
that it is necessary or even reasonable 
to construe the ‘word ‘determination’ as 
including everything which purports to 
be a determination but which is in fact 
no determination at’ all. And there are 
no degrees of nullity. There are a 
number of reasons why the law will 
bold -a purported decision to be a nullity. 


T do not see how it could be ‘said that 


such a -provision protect some, kinds of 
nullity but not others:. if that were in- 
tended, it’ would be easy to say so.”. 

It is “urinecessary’ “to speculate on the 
impact of this decision upon’ the construc- 
tion “of Art. 329 (b) when a-process in 
an election after the. ‘notification under 
Section 15` of the. Representation of the 
People. Act ‘1951 is null and void for 


non-compliance ' with ` a mandatory. pro- 
` vision of that Act or for any. other reason. : 


An electoral a prepared or. revised in 
accordance with the law is the founda: 


tion for Aai conduct, of -a proper elec- 


. ton. In Chief Commi, Ajmer v, Radhey 


Shyam, AIR'.1957 SC 304 ‘the court said 
that it is of the essence of an election 
that -proper electoral tolls. ‘should be 
maintained, and in order that’ a proper 
electoral ‘roll should be maintained “it is 
necessary that all. the procedure presc- 
ribed for the preparation’ or revision of 
the electoral, “rolls should ‘be’ followed, 
and unless ‘this is done the obligation . 
cast upon, the authorities holding the 
elections is not discharged and ‘the elec- 
tions held on:. “such imperfect electoral 
rolls. would acquire no validity and would 


` be liable to be challenged atthe instance 


of the: parties “concerned. ` In AIR 1965 
Punj 361. Grover, J „said: 

"Everybody agrees - that if the very 
foundation of. the election, ‘namely, : the 
electoral roll. is illegal no election on its 
basis can proceed or be allowed to stand, 


te 
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but that does ‘not mean that any kind of 
defect. in the roll, however technical in 


its nature, .will suffice to reach such a. 


conclusion.” 

It is obvious from this. observation that 
if the electoral rolls are illegal no elec- 
tion on their basis can proceed or be 
allowed to stand. If this be-so, we think 
that ‘in a proper case it might be open to 
this court in a writ application to give 
a declaration that the electoral rolls have 
been prepared in substantial violation of 
the material provisions of the Represen- 
tation of the People Act 1950 and give 
appropriate consequential directions.. 


17. The learned Advocate General 
submitted that the petitioner has no 
locus standi to maintain this petition. He 
said that the petition is not filed by the 
petitioner in any representative capa- 
city; and as a citizen his interest is only 
to see that his name is included in the 
electoral roll In other words, the sub- 
mission is that the petitioner has no 
standing to challenge the irregularities 
in the preparation of the electoral rolls 
as he is not personally and directly af- 
fected by them. Reliance was placed in 
support of this submission on Pazhani- 
mala v. State of Kerala, 1968 Ker LT 
652 = (AIR 1969 Ker 154) (FB) where 
all the Supreme Court rulings on the 
point are collected. We are unable to 
accept this argument. The petitioner is 
an elector, and is interested in the proper 
conduct of the election. Standing has 
been called one of the most amorphous 
concepts in the entire domain of public 
law. Some of the complexities peculiar 
to . standing problems result because 
standing serves, on occasion, as a short- 
hand expression for all the various ele- 
ments of justiciability. In addition, there 
are at work in the standing doctrine the 
many subtle pressures which tend to 
cause policy considerations to blend into 
constitutional limitations. See Flast v. 
Cohen, (1968) 392 US 83. The gist of the 
question of standing is whether the party 
seeking relief has alleged such a per- 
sonal stake in the outcome of the con- 
troversy ag to assure that concrete ad- 
verseness which sharpens the presenta- 
tion of issues.upon which the court so 
largely depends for illumination of dif- 
ficult constitutional questions. . 

. “Since Ashby’ v. White, a direct in- 
terference with plaintiff's franchise has 
been actionable as a’ private wrong. But 


the courts have gone much beyond pro-, 


tection’ of the individual voter. They 
have intervened at the suit of the citi- 
zen-voter to enforce a considerable part 
of the constitutional and statutory code 
governing the election process. This is 
dramatically illustrated by two cases from 
New Jersey. The first, already discus- 
sed, was decided -in 1794, the Supreme 
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Court intervening to ensure an honest 
count of the vote. In the second, in 
1960, the Supreme Court gave notice to 


“the legislature that it would redistrict 


the state for representation in- the lower 
house, unless the legislature itself did 
the job forthwith. Even on the con- 
tinent, where . the citizen suit is not 


` generally allowed, special statutes permit 


citizen enforcement. of the election laws. 
The United. States Supreme Court, other- 
wise so inhospitable to citizen suits, has 
taken jurisdiction in cases of this type 
almost,- it would’: seem, without having 
given it a second thought. Thus in 
Koening v. Flynn it reviewed a New 
York Court’s judgment in a mandamus 
proceeding by ‘citizens and voters’ to 
test the constitutionality of a ‘state ar- 
rangement for federal districting.” (See 
‘Standing to Secure Judicial Review: 
Public Relations by Louis L. Jaffe, in 
74 Harvard. Law Review, page 1265 at 
1267). 

In Hawke v. Smith, (1920) 253 US 221 
the plaintiff in error, suing as a ‘citizen 
and elector of the State of Ohio, and ‘as 
a tax-payer and elector of the Courity 
of Hamilton’, on behalf of himself and 
others similarly: situated, filed-a petition 
for an. injunction in the state court, to 
restrain the Secretary of State from 
spending the public money in preparing 
and printing ballots for submission’ of a 
referendum to the electors on the ques- 
tion of the ratification of the Eighteenth 
Amendment to,the Federal Constitution. 
A demurrer to the petition was sustain- 
ed in the lower court and its judgment 
was affirmed by the intermediate appel- 
late - court. and the Supreme Court of 


the State. The Supreme Court of 'the 
United States. entertained jurisdiction 
and, holding ' that the state court 


had erred in deciding that the State had 
authority to require the submission of 
the ratification, to a referendum, revers- 
ed the judgment. In Leser v. Garnett, 
(1922) 258 US 130 qualified voters in the 
State of Maryland brought suit in the 
state court to have the names of certain 
women stricken from the list of qualified 
voters on the ground that the constitu- 
tion of Maryland limited suffrage to men 
and that the Nineteenth Amendment to 
the Federal Constitution has not been 
validly ratified. The State court took 
jurisdiction and the Court of Appeals of 
the State affirmed the Judgment dismis- 
sing the petition. r 


18. Now, coming to the merits of 
this petition, the contention of the peti- 
tioner is that the provisions of the Re- 
presentation of the People Act 1950 and 
the Rules thereunder have been violated 
in the preparation of the electoral rolls. 
In the petition the only ground urged so 
far as the preparation of the final elec- 
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toral rolls of 15-1-1970 is concerned, is 
that two copies of the. draft electoral 
rolls were not supplied to the petitioner 
as‘enjoined by Rule 11:(c) of the Rules: 
Rule 11 (c) is-as follows: 


“The Registration Officer shall also— 

(c) supply free of cost two copies of 
each separate part of the roll to every 
political party for which a symbol has 
been exclusively reserved in ‘the State by 
the Election Commission.” 
It would be clear from the rule that it 
is only to a political party to whom a 
symbol has been reserved that two 
copies of the draft electoral roll need 
be supplied free of cost. No exclusive 
symbol has been reserved to the politi- 
cal party represented by the petitioner. 
There is, therefore, no justification. in the 
complaint of the petitioner. That apart, 
there is the ‘definite averment in the 
counter-affidavit of the 2nd respondent 
that the Electoral Registration Officer 
-concerned has been directed to supply 
two copies of the draft rolls free of cost 
to the political- party represented by the 
petitioner as well, and the petitioner was 
aware of it. If the petitioner did not 
avail of. that opportunity and get the 
copies, that cannot be., made a moe of 
complaint in this court. 


19. The - other grievance of ‘the 
petitioner was that sufficient time was not 
given to ‘his party to put forward objec- 
tions and claims in the special revision. 
It may be remembered in- this connec- 
tion that in the conference held on 10-7- 
1970 various political parties ‘in the State: 
put forward -specific objectioms to ‘the 


electoral rolls finally prepared on 15-l- > 


1970. .It was on the basis of these 
specific objections and claims that it was 
decided to have a special revision as pro- 
vided in Section 21 (3) of the Represen- 
tation of the People Act 1950. It would 
the useful to extract S. 21 (3) in this 
connection. - 


“Notwithstanding anything contained 
in sub-section (2), the Election Comimis- 
sion may at any time,. for reasons to be 
recorded, direct a special revision of the 
electoral roll for any constituency or 
part of a ala aa in such manner 
as it may think fi 


Provided ` ee sine to the other 


provisions of this Act, the electoral roll ` 
for the constituency, as in ‘force at the ` 


time of the issue of any such oe 
shall continue to be in force until th 
cornpletion of the special revision a 
directed.” 

The special revision was TEE with 
a view mainly to correct the illegal in- 
clusions and deletions. alleged to exist in 
the electoral rolls prepared as on 15-1- 
1970. A copy of the electoral rolls. ag 
prepared on 15-1-1970 was supplied. to 
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the petitioner. also and time for filing 
objections was given till 30-7-1970. 
Every claim for. inclusion or deletion 
was subjected to house to house verifica- 
tion, and as already stated, -time was 
given for filing objections and claims to 
the drafts published on 3-8-1970 and 6-8- 
1970. The rules for the preparation or 
revision of electoral ‘rolls may not as 
such apply to a special revision. That 
is clear from sub-section (3) of Sec. 21 
itself. Therefore, the procedure laid 
down in Ext. R5 (a sample order of 
special revision) need not conform to the 
Rules. The manner of conducting a 
special revision is in the discretion of 
the Election Commission, and in the facts 
and circumstances of the case, we do not 
think ‘that the complaint of the petitioner 
that -the political party represented by 
him had no reasonable opportunity to 
file objections and claims, has any sub- 
stance. We are not satisfied that there 
was any irregularity in the preparation 
of the electoral rolls as published on 
15-1-1970 or the rolls as specially revis- 
ed and published on 10-8-1970. It is ‘only 
when it is found that there is substantial 
non-compliance with the material provi-/ 
sions of the Representation of the People 
Act 1950 or the Rules thereunder that a 
challenge to the validity of an electoral 
roll can be entertained. 


We would dismiss the petition. 
Petition . dismissed, 


George 


AIR 1972 KERALA 13 (V 59 C 3) 
K. SADASIVAN, J. 
. Saramma Varghese and others, Peti- . 
tioners. v. George, Respondent. 
Civil Revn. Petn. No. 1170 of 1970, 
D/- 2-2-1971. 


Houses . and Rents — Kerala . Build- 
ings (Lease and Rent Control) Act. (16: of 
1959), S. 11 (4) (iv) — Eviction for re- 
construction of: building — Satisfaction 
of court that landlord’s claim is honest, 
he is earnest to carry out the reconstruc- 
tion and that he has the power, capacity 
and talent to raise the amount needed 
for it is sufficient. .1967 Ker LT 841, 
Following; AIR 1963 SC 499, Followed. 

f (Paras 2 and 4) 
The landlord need not immediately . 
possess the -entire amount required for 
the reconstruction. (Para 2) 

Whether the building requires re- 

construction is for the landlord to decide- 


-and for this factors like situation of the 
‘building, possibility of its being put to 


more profitable use after the reconstruc- 
tion must be taken into consideration. 
(Paras 3. and 4) 
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Cases Referred: Chronological 
(1967) 1967 Ker LT 841..= 1966 
-Ker LJ 941, Ahammad Kanna ta 
v. Muhammed Haneef ` Ki 3 
(1963) AIR 1963: SC 499 (V- 50)= by 
1962 - Supp. (2) SCR .623,- Neta - 
‘Ram v. Jiwan . Lal.. - 8 
Harihara Iyer, for E a 
Chandrasekharan, for Respondent. ae 
 ORDER:— The ‘tenant;” defeated. in 
all the courts below, has come up in 
revision against the order of eviction 
passed under Section, 11 (4) (iv) of the 
Kerala Buildings (Lease and“ Rent Con- 
trol) Act (shortly stated the.. Act). 
petition “was. moved by the landlord for. 


Paras 


"eviction on the ground that he requires 
the building for reconstruction ‘as. it.-is. 


old and dilapidated and’ does not fetch 
reasonable rént: The importance of the 
locality and the, prevailing high prices ‘of 
the land, according to him, has neces- 
` gitated, the demolition and. reconstruction 
of the building’ on modern ‘lines: Neces- 
sary arrangements ‘for the construction 


of the building: have been made by him; 


the plan etc., Have. been submitted.to the 
_Corporation ‘and the sanction has ‘been 
obtained. . He has also. ability to recon- 
struct.” The [building - in question . is 
situate on the. market road at Ernakulam, 
a little to the “north . of the junction. 
where the market road and the Can- 
nonshed ’ ‘roads! join. The tenant is run- 
ning a hotel (the ‘City hotel) in the build- 
ing. The petition was opposed by the 


tenant on thé ground that the building ` 


does not require reconstruction; . it is in 
a sound and stable conditioni’ The peti- 
tioner has not: got ‘the financial strength 
to carry out the reconstruction. Repel- 
ling these contentions, the. learned Rent 
Controller.. allowed .. the petition. The 
order of the | Rent Controller has. been 
confirmed in, appeal by the appellate 
authority and also in’ revision by. the 
learned District Judge. , 

2. ‘The main -point urged before 
me is that the landlord-petitioner has not 
got the ability to reconstruct. “According 
to the plan and the estimate, the recon- 
struction ‘would cost more than one lakh 
of rupees; but the Penone possesses 
only Rs.: 5000/- in ‘cash... The tenant 
would, therefore, contend ` that the claim 
is wanting in bona fides and that it is 
only-a ruse to evict him. “The petitioner's 
answer to this contention is that he need 
not be in possession of the entire one 
lakh of: rupees now; it is: enough if he 
satisfies the ' court that: he. has got the 
means ready 
necessary.. funds.: His. father-in-law. and 


paternal grandfather are both in affluent- 


circumstances. The father-in-law owns 
2000 acres-of tea and rubber estate and 
can command any amount. ‘This: part of 
the petitioner's case has not been ‘chal- 
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at hand for raising the. 
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lenged «- by. the cbunter-petitioner. He: 
would in a rather| sweeping way’ swear . 
that the pet tener has not got the abi- 
lity to rebuild. He has. no-case that the 
father-in-law and- the grandfather ‘are noti 
rich or that they: are miserly and will 
not help the petitioner: in the matter. 
“Ability” means: “sufficient | power, capa 
city (to do); cleverness ` or. talent”. So,! 
even if the petitioner is not. possessed . at 
present of the ‘entire amount required for 
the. construction, it is enough if he satis- 
fies the court ‘that! he. has got the ` power, 
capacity, and the | talent to ‘raise. funds 
and carry on the construction. ‘If’ it 
turns out that thé: claim for reconstruc+ 
tion is not “honest and that it is put. for- 
ward-as a mere “pretext to evict the ten- 
ant, the section. provides for -penal me d 
sures being taken: ‘against the ees 
So, no landlord with, any amount of se 

respect will ‘dare| to come forward with 
a. false ‘claim and run the risk of the 
Penalty of a fine being imposed on him.; 





3. ‘The. tenant has also. a casa .. 


that the building does’ not. require re- 
construction. It is stable and .sound, But 
the question ‘whether: the building re- 
quires reconstruction. is for the. landlord 
to: decide and. in doing so, various factors, 
of course, have to'be taken into - consi- 
deration. As observed: ‘by Mathew, J. ink 
Abammad. Kanna v. Muhammed Haneef, 


SC doo: Ker LÐ Fal, - following ATR 1963 


= MAL onan. on “the question as ‘0 
whether. a- building is in such a condition 
that it. needs reconstruction, is: to be 
arrived at, not jmerely on the basis: of 
looking at the building alone ‘or. taking 
into . account the actual physical condi~ 
tion of the. building’ alone but having’ due 
regard _ to various other. circumstances, 
namely the. area ‘where the -building ‘is 
situated, the nature of the developments: 
that are taking place in the area ete. 
The court has to be satisfied- about. the 
genuineness of the claim. To reach: this 
conclusion obvid pay the court must be 
satisfied about ithe reality of the claim 
made .by the ig Te and this can only 
be established by looking at-all the. sur- 
rounding circumstances, such as the eae 
dition of the building, ‘its situation, 
possibility of itj being’ put tô a more pko- 





. fitable use after constriction, the means 
. of the landlord and so on. 


It is ‘not 
enough that the landlord tomes forward 
and’ says that he entertains a ‘particular 
intention, however strongly, said to | be 
entertained by] him. The clause speaks 
not of the bona fides of the landlord, ‘but 
says, on the other hand, that the claim 


of the- landlord | “that he requires the 


building -for reconstruction and re-erec- A 


tion: must be ‘boria fide, that is to say, 
honest’ in.. the | circumstances. It is im- 
possible E to hold’ that the inves~ 
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tigation should be. confined only to the 
existence of an intention in the mind. of 
the landlord to reconstruct. - This inten- 
tion -must be honestly held:‘in relation 
to the surrounding circumstances.” > 
4 A. ‘commission | was ‘taken’ ‘out 
for reporting’ about ‘the present condition 
of the building. and Ex. Cl is the report 
submitted by him. From Ex. Cl it could 
be’ seen that there are cracks on some 
of the walls; but the report does not: say 
that the building is so.rickety and un- 
safe that unless immediate measure are 
taken the’ structure would fall down. If 
the physical ‘condition’ of the” building 
alone is taken into ‘consideratién it might 
be said that it does not call for im- 
mediate reconstruction. But other factors 
like the ‘situation of the building, the 
possibility of its being put to more pro- 
fitable use after reconstruction’ etc:, have 
also to be taken into consideration. Even 


though the building is located in one of . 


the most important and ‘prominent spots 
óf the city and the building -itself is a 
storeyed it fetches only Rs. 85/- ‘per 

mensem. In the. circumstances if the 


Jandlord entertains the idea that if it is 


rébuilt and madé more fashionable and 
attractive “it. might fetch’ a higher rent, 
he cannot be found fault with. All that 
the courts should see in a matter like 
this is whether the claim ‘put forward 


is ‘honest and the petitioner himself is: 


earnest in“ carrying out the reconstruc- 
tion. He had applied for. enhancement 
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of the rent and. that petition was pend- 


ing when it) was. followed by the pre- 
sent petition. . But after, present . -peti- 
tion was filed ‘the other..one was with- 
drawn. From ` this, circumstance, the 
tenant would ‘argue that -the landlord 
does not intend, in fact, to reconstruct 
the ‘building. He will rést content with 
getting a higher rent, I do not think 
such an inference can be drawn -from 
-the above. circumstance, 


5. --I do not see: "any. ‘reason. A 


interfere .with the concurrent findings. of 
the courts below. The revision petition 
is SEON dismissed, 

aa ` Petition | ‘dismissed. 


.y =" 
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Ramakrishnan, Petitioner v Gopala . 


Moothan, Respondent. 
` Civil. Revn.: Een. No. 876: ‘of "1970, 


D/- 24-2-1971. 
. (A) Houses and“ ` Rents — Kerala 
. Buildings e and Rent Control) Act 


(16.-of 1959), S:'11 (3) Proviso (1) — -The 
junior: member ‘of-a Hindu joint family 
cannot be said to own the’ farnily house 


SOOM ea NElS: a ae 


ent to. 
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or- other ‘joint buildings and hence his 
right -of residence or interest- therein 
cannot preclude him -from evicting the 
tenant, from a house purchased by him 
for his separate residence. In such a 
case-it cannot -be, said that he has in his 
Possession another ‘building of his own 
in the same place. .- (Paras 2, 3) 

~(B) Houses and - Rents Kerala 
Buildings (Lease and Rent Control) Act 


(16 of ' 1959), S. 11 (3) Proviso (1) — 


Where the house owned by. a Hindu 
Joint family is too small and inconveni- 
accommodate the members the 
prayer of a junior member to evict the 
tenant from a house purchased by him 
for ‘his. separate residence must be allow- 
ed... It isnot open tothe tenant to claim 
that the landlord should. some how adjust 
himself in the family house and put up 
with the difficulties and Be veneer 
ara 
© Civil P. c. (1908), S. 115 — The 
decision, of, the .Rent Control Court re- 
„a claim for eviction under Sec- 
tion 11 (3) of . the Kerala . Buildings 
(Lease and Rent Control): Act..as veng 
not bona fide igs one on a question 
law on. which its jurisdiction: to grant 
relief depends and. therefore - ee 
lies — (X-Ref:— Kerala Building 
and Rent Control) Act (16 of. 1959), Sec- 


fion ll (3) ). Bae 1968 SC 1355, Rel. on. 
(Para -5) 
Cases Referred: Chronological Paras 


(1968) -AIR 1968. Sc 1355 (V. 55)= . o 

. 1968-2. SCWR 482, Prem Raj v. ` 

_ Housing ‘Construction Ltd. ; 
>- T. R.. Govinda Warriar, for Peti- 
tioner; :T. S.: Venkateswara Iyer, for Res- f 

pondent. 

- ORDER:— “The tenant is the revi- 
sion petitioner. The landlord applied for 
eviction under Section 11. (3) of «the 
Kerala - Buildings (Lease and Rent Con- 
trol) Act (shortly stated the Act) saying 
that the building is required for the 
landlord’s. own occupation.’ Arrears of 
rent was also put forward as a ground; 
but as the “arrears were subsequently 
deposited, that ground was not pressed. 
On the question of requirement ‘of: the 
building’ for ‘own -occupation, the Rent 
Controller -held that the claim is not 
bona- fide and- the petition was accord- 
ingly: : dismissed: “But*~in appeal, the 
learned appellate authority held other- 
wise.and allowed the petition which has 
been confirmed in revision by the’ learned 
aie Judge. 

. The claim of ee fide require- 
eee: for own: occupation is challenged 
on` the ground that. the petitioner is re- 
siding in his family house which is own- 
ed by him though along-with other mem- - 
berg ‘of. the joint family;- but the -case 
of the-~petitioner (respondent herein) is 
that -the joint family house is not ‘con- 
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venient enough to accommodate all the 
members and that out of the 5 brothers 
who constitute, the joint family, are 
married. One of thém is residing out- 
side for- the obvious reason that the 
family house is too congested to provide 
accommodation to him. All the married 


brothers are getting children and the 
family is growing in size. It was in 
these circumstances that the present 


building happened to be purchased by 
the petitioner. Proviso (1) to S. 11 (3) 
says that:— 

“the Rent Control Court shall not 
give any such direction if the landlord 
has another building of his own in’ his 
possession in the same city, town or 
village except where the Rent Control 
Court is satisfied that for special rea- 
sons, ine any. particular case it will be 
just and proper to do so.” f 
So if the petitioner-landlord has another 
buiding of his own in his possession, 
his prayer for eviction will not, ordinarily 
be entertained. Even in such cases if 
special reasons are made out to the 
satisfaction of the Rent Control Court, 
there will be no objection in granting 
the landlord’s prayer. The question, 
therefore, is whether in the present case 
the landlord has been proved to own 
and possess another building in the city, 
town or village.’ It is true that the 
landlord is a member of the joint fami- 
ly, which owns ‘a house. He is only 
a junior member. Under the Hindu Law 
which governs the parties he has a right 
of residence in the family house. He 
has, no doubt, inalienable interest in the 
joint family or ancestral: property; but 
from that circumstance could it be said 
that he owns the family house, in the 
sense in which the expression is used 
in the proviso. For the bar to operate 
the petitioner-landlord should own and 
possess a building exclusively for him- 
self. In my view,.a mere right of resi- 
dence or some - interest in the: family 
house will ~ not, by itself. debar him 
from claiming possession of the rented 
building. “Own” according to the Law 
Lexicon, means,- “to hold -as property, to 
possess; often used .as synonymous with 
is “one who has 
dominion of a thing, real or personal, 
corporeal or incorporeal, which he has 
the right to enjoy and to do with it as 
he pleases—either to spoil or destroy it 
as.far as the law permits.” “owner” in- 
cludes “(a) every person who is entitled 
for the time -being to receive any rent 
in. respect of the land with regard to 
which the word is used, whether from 
the occupier or otherwise.” (The Law 
- Lexicon by Ramanatha Iyer, p. 930-931). 
“Landlord” under the Act includes: - 

“the person who is receiving or is 
entitled to receive the rent of a build- 
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ing, whether on his own account or on 
behalf of another , n 


Under the law of Coparcenary, the father 
or head or manager of the family is 
alone legally entitled to receive the rent 
and to be in possession of the joint, fami- 
ly property. ` Prem's Judicial Dictionary 
defines “owner” as a person “who has 
an absolute dominion over it and in re- 
gard to which he has a right to do as 
he pleases.” In the case of a joint fami- 
ly a junior member does not possess any 
such right. In this view, therefore, it 
is difficult to apply the proviso against 
granting eviction.: The fact that the peti- 
tioner’s family is growing in size was 
not disputed by the counter-petitioner 
either in his counter or in his deposit 
tion before court. On the other hand, 
he admitted before court that the family 
consists of 5 brothers and that three 
of them are married and have children. ` 
He was not in a position to dispute the 
averments in the; petition that the family 
house is wanti in accommodation. 
About the size or nature of the family- 
house the counter-petitioner has no idea 
and he confessed that he has never gque 
to -the petitioner's family house.” 


3. It has also come in the evi- 
dence that one of the brothers recently 
shifted to another house ‘evidently for 
the reason that the family house is too 
small and inconvenient to accommodate 
him. In these’:circumstances, the peti- 
tioner’s prayer has only to be allowed. 
When the members constituting a joint 
family feel that accommodation is insufii- 
cient and for maintaining’ healthy rela- 
tionship between members inter se, it'is 
better that other accommodation is found; 
the matter has to be. viewed from a prac- 
tical and humane standpoint. It is not 
for the tenant to dictate to the landlord 
that the latter should some how or other. 


-adjust himself in his family house and 


put up with difficulties and inconveni- 
ences: The tenant has no definite case 
in respect of the other buildings alleged 
to be possessed by the petitioner. ‘In 
his counter, no. specific case was put 
forward in this behalf but in the course 
of his evidence he blurted out that the 
petitioner’s family is possesSed of about 
30 other’ houses. ‘“Petitioner’s family 
has 10-30 houses. ` That fact I know.” A 
vaguer and more indefinite contention éne 
cannot think of. Exs, Bl and B2, certi- 
fied cqpies of the property tax demand 
Tegister were produced by the tenant at 
the fag end of ‘the trial, practically after 
the case was ‘closed but pending judg-. 
ment. The buildings covered by Exs. 
Bl and B2 are, according to the peti- 
tioner, non-residential. Moreover, it was 
also not established before court that 
those buildings belong exclusively to the 
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petitioner. They ere buildings belong- 
ing to the joint family, and for reasons 
already stated they cannot be put for- 
ward as a circumstance against granting 
reliefs to the petitioner. Even if the 
kartha of the family or a joint family 
as such possessed other buildings, the 
junior member for that reason cannot be 
precluded from i eviction in res~- 
pect of a building purchased by him for 
his separate residence. In the course of 
the evidence the counter-petitioner . at- 
tempted even to challenge : the bona fides 
of the petitioner in various other ways 

For instance he stated that .the 
petitioner demanded from him an incre- 
ment of Rs. 5/- in the rent to which he 
` was- not agreeable and it was the dis- 
gruntlement' resulting from that, that 
actuated him to file the petition. This 
js evidently a baseless charge, not put 
forward in the counter, raised at random 
in the course of the examination. The 
order of the lower court has, in the cir- 
cumstance, to be upheld. .. 

4, Insufficiency of notice to quit 
was also urged as an additional ground 
against the petitioner; but it is significant 
that such a contention was not taken 
before the Rent Controller or even be- 
fore the appellate authority. Before the 
Revisional court it’ is alleged that this 
contention was put forward but was not 
considered. The order of the: learned 
District judge does not show that the 
contention regarding notice under S. 106 
of the Transfer of Property Act was ever 
pressed before.him. In the memorandum 
of revision, of course such a ground was 
also mentioned; but from the order cf 
the learned Judge it must be presumed 
that the said. ground was not pressed. 
Even on the merits, I do not see any 
case for the petitioner regarding notice 
under the Transfer of Property Act. The 
one point of attack made against the 
notice was that in the petition the date 
of commencement of tenancy is shown 
as the 5th of the month; but in the 
notice. Ex. A2 the commencement of the 
tenancy is shown as 9th day of the 
month. This is only consistent with the 
respondent’s case put forward before 
ae He stated in ‘his cross-examina- 

on: 

“Rent is to be paid on the 9th. of 
every English month.” 

I see, therefore, no point in the criticism 
levelled against the notice. . 


5. Learned counsel for the res- 
pondent-landlord raised also the question 
of maintainability of the revision under 
Section 115 of the Civil P, C le con- 
tention was that this court has no juris- 
diction to entertain the petition as the 
finding of the trial court did not involve 
any question of Jurisdiction. But I do 
not see any force in the contention. The 
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Supreme Court observed in Prem Raj v. 
Housing Construction .Ltd., (1968-2 SCWR 
482) = (AIR 1968 SC 1355) that—  . 
“It is manifest that in holding that 
the appellant was entitled in the alterna- 
tive to ask for the relief of specific per- 
formance the trial court had committed 
an error of law and so had acted with 
material irregularity or illegality in the 
exercise of its jurisdiction within the 
meaning of Section 115 (c)- of the Civil 
P. C. It was therefore competent to the 
High Court to interfere in revision with 
the order .of the trial court on this 
point. To put it differently the decision 
of the trial court on this question was 
not a decision on a mere question of law 
but it was‘a decision on a question of 
law upon which the jurisdiction of the 
trial. court to grant the particular relief 
depended. The question. was ` therefore 
one which involved the jurisdiction of 
the trial court. : The trial court could 
not by an erroneous finding upon that 
question confer upon itself a jurisdiction 
which it did not ‘possess and its order 
was therefore liable.to be set aside by 
the High Court in revision.” 
On the same analogy the decision of the 
court below in the present case is one 
on a question of law upon which the 
jurisdiction of the trial court to grant 


_ particular relief is dependent. There is, 


therefore, no point in the contention 
that the petition is not maintainable. 

6. The result is that „the revision 
petition is dismissed. 
Petition dismissed. 





AIR 1972 KERALA 17 (V 59 C 5) 
T. C. RAGHAVAN AND P. 
UNNIKRISHNA KURUP, JJ. 

Padmanabha Pillai: Madhavan Nair, 


Appellant ` v. Chinna Kunji and others. 
Respondents. 


A. S. No. 244 of 1966, D/-29-1-1971. 
Civil P. C. (1908), O. 21, R. 88 — 


Eight of pre-emption is available against 


court auction purchaser only to the ex- 
tent indicated in the Rule and not to thè 


-extent it is available against bona fide 


purchaser for value without notice of the 
right. AIR 1919 Mad 1173 (FB) & ee 
ILR 13 All 224, Followed; AIR 1954 S 
417 & AIR 1958 SC 838 & AIR 1966 SG 
1977, Rel. on; (1882) ILR 5 Mad 198 & 
(1884) ILR 7 Mad 309 held overruled by 
AIR 1919 Mad 1173 (FB); (1890) ILR 13 
Mad 490 & (1892) ILR 15 Mad 480 & 
(1894) 4 Mad LJ 46 & AIR 1916 Mad 743, 
Referred; AIR 1966 Ker 260, Reversed— 
(X-Ref:— Custom — Pre-emption). 

` Since right. of pre-emption is not 
merely a personal right of the pre-emptor 


GO/GO/D144/71/TVN/S 
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to compel the: vendee to sell the pro- 
perty to him but a right to pursue the 
property and since it is a burden attach- 
ed to the property, it is available even 
against a bona fide purchaser for value 
without notice. But a court auction pur- 
chaser will be' bound only to the extent 
provided for under O- 21, R. 88 where- 

under he has to give up in favour of a 

co-sharer who bids the same sum as hi 

self. ae (Paras 14 &~15) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC.1977 (V 53)= . 
eo) 3 SCR 863, Sundar Singh 

Narain Singh . 12 

(1966) AIR 19566- Ker 260 (V 53)== 
1966 Ker LT -727,. Chinna Kunji y 
v. Krishnan 3 

(1958) AIR 1958 sc 838 (V 45)= - 
1959 SCR. :878, Bishan’ Singh v. ... 
Khazan Singh `.. .- Oi 

(1954) AIR 1954 SC 417 (V 41)= 
1955 SCR 70, Audh. ‘Behari Se 
v. Gajadhar Jaipuria . ’. 

(1919) ATR 1919 Mad 1173 (V ae 
ILR 41 Mad 582. (FB), Vasudevan + 
Moosad v. Ittirarichan.: Nair 6 

(1916) AIR 1916 Mad 743 (V 3)= a 
ILR 38 Mad 67, Mammali v. : 
Kunhipakkï Haji : re | 

(1913) ILR 13 AN 224 :.—.11 AN. . 
WN 68, Baij Nath v. Sital Singh . 5 

(1901) 1901- 2, Ch 37 = 70 LJ Ch ; 
468, Manchester Ship Canal Co. ; 

v. Manchester Race Course Co.. . 7 

(1894) 4 Mad LJ 46, Kanaran Nair _ 


v. ‘Nambiar . 
(1892) ILR 15 Mad 480 = 2 Mad 
LJ 231, ` eR Haji v. . 
Kunhayan 7 
(1890) TLR 1 3 Maa 490, Kanharan~ 
kutti v. Uth 
(1884) ILR 7 Mad 309, Vasudevan 
v. Kesavan 5 
(1882) ILR 5 Mad 198, Ramapurath - 
Pullankot Math Cheria ‘Krishnan - 
Nambudri;v. Ramapurath Pullankot ` 
Math Vishnu Nambudri 


G. K , Sivasankara Panicker, D. 


Narayanan 'Potti, P.’ G. Parameswara. 


Panicker, N. Govindan Nair and T. A 
Narayanan ;Nair,. for Appellant; S. A. 
Nagendran, for Respondents Nos. 1 to 4. 


RAGHAVAN, J. :— The fifth defend- 
ant is the appellant in this appeal. against 
second appeal and the- :plaintiffs the con- 
testing respondents. 


2. `The suit property is a portion 
of a non-residential building, which be- 
longed to the tarwad of plaintiffs 1 and 


2 and defendants 1 and 3. Under Ex. Pl . 


of 15th October 1949 -there was a parti- 
tion; and the partition deed contained a 

covenant that, if any sharer were to sell 
his share, it must be. offered to the .other 
sharers for a fair price and only. after 
they refused in writing to purchase could 


i 
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it be sold to a, stranger. The fourth 
defendant, a stranger to the tarwad, in- 
stituted a suit oh..promissory notes ex- 
ecuted by defendants 1 and. 2, obtained 
a decree . charged on the suit property 
and in execution thereof purchased the 
property too. The sale. was confirmed; 
and thereafter, the fourth defendant as- 
his ] to. the fifth defendant 
(the appellant): ` 

3. The plaintiffs filed the sult 


‘which has given rise to the appeal for 


pre-emption in terms of Ex. Pl. The 
lower courts found that the: covenant for 
pre-emption: was} valid but was not avail- 
able against..defendants,4 and 5, who 
were purchasers! at -court auction. And 
the suit was jdismissed. One of: the ` 
plaintiffs and- the legal representatives of 
the. other plaintiff came up: in ‘second 
appeal to this; Court; and Madhavan 
Nair, J. allowed the second appeal -on 
two grounds—that there was no ‘waiver 
or acquiescence jof the right of pre-emp- 
tion on the p of the plaintiffs and that 
the right of pre-emption was available 
even against purchasers in court auction. 
It is against the said decision in second 
appeal that this appeal has been pre- 
ferred. (The decision of Madhavan. Nair, 
J. in second appeal is reported as Chirina 








Kunji v. 1966". Ker: LT 727), = 
aan Bane Keri, 260). oe 
4. `: We are not PT 7 


dieton. whether the second appellate 
Judge was right in his ‘conclusion . that 
there was no waiver or acquiescence! on 
the part of .the plaintiffs. We . proceed 
on. the basis. that there was no waiver. 
And we proceed, therefore, -to -consider 
the next question—whether the right of 
pre-emption is; available against a pur- 
chaser in court auction. 

. 5. -Madhavan Nair, J. has observ- 
ed: in’ his short’ judgment on this ques- 
tion that, on the question of the availabi- 
lity of the right of pre-emption against 
involuntary es, there is nó precedent 
in our Court and that ‘the precedents in 
the other High Courts-are not uniform. 
The learned Judge has then referred to 
Ramapurath ;Pullankot Iath Cheria 
Krishnan ` Nambudri v. Rama purath 








Pullankot Wath Vishnu Nambudri, 4882) 


ILR 5 Mad 
Keshavan, (( 
the Madras 

v. Sital Singh, 


198 and Vasudevan: v. 
884) ILR 7 Mad 309) of 
gh Court and Baij Nath 
#1913) ILR 13 All |224) 


of the Allahabad. High Court and! has 


these two High Courts 


observed that, 
differed in their views. Ultimately, the 
learned Judge has followed the Madras, 
view, because, in his opinion, -that view 
was supported | .by the decision of the 
Supreme Court.in Shri Audh Behari 
Singh, v. Gajadhar Jaipuria, (AIR | "1954 
SC 417). The learned Judge has extract-' 
ed a. passage from a deneon. of the 
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Supreme Court which’ contains the 
following observation of Mukherjea, J. 


“The crux of the whole thing is that 
the benefit as well as the burden of the 
right of pre-emption run with the-land 
and’ can be enforced by or against the 
owner of the land for the time being 
although the right of the pre-emptor. does 
not amount to an interest in the land 
itself.” ` 
The' passage: continues to wate that the 
right of pre-emption is not merely a per- 
sonal right enforceable against the vendee 
and concludes—-— - 

` "In our ‘opinion the law of pre- 
emption creates a right which attaches 
to the property and on that footing only 
it can be enforced against the purchaser.” 


(Purchaser here is a bona fide purchaser 


for value without ee of the right). - 
Madhavan Nair, bas concluded from 
the aforesaid ting’ of reasoning of the 
Supreme Court— -- 

‘“If a covenant ‘for pre-emption runs 
with the land I see no reason why court- 
sales or other involuntary sales wheré 
there is no warranty of title should be 
excluded from its ambit. All that a pur- 
chaser at a court-sale would get is the 
right, title and ‘interest of the judgment- 
debtor subject to all legal embargo there- 
on. If bona fide purchase in a private 
sale with warranty of title cannot. avail 
- against a claim for pre-emption, it is 
difficult to conceive how a purchase in 
a court-sale where there is no warranty 
of title can avail against it. 7 
It is on this reasoning that the learned 
Judge has preferred the Madras view... 

6. Two important facts do not ap- 
pear to. have been brought to the notice 
of the learned Judge. The first is that 
the two decisions of the Madras High 
Court relied upon by him were con- 
sidered by the same High Court in the 
later Full Bench decision in Vasudevan 
Moosad v. Ittirarichan Nair, ILR 41 Mad 
582 = (AIR 1919 Mad 1173) (FB). Sir 
John Wallis, C. J., after considering all 
the decisions of the Madras High Court 
then available, has observed that in none 
of those cases has the question been con- 
sidered how far a-right of pre-emption 
can be exercised in the case of court 
and revenue sales consistently with the 
provisions of the statute law regulating 


such ‘sales and has accepted the opinion 


-of Mahmood, J. on the question in the 
Allahabad decision already referred to., 

‘The second fact which was not 
brought to the notice of Madhavan Nair, 
J. is the effect of Rule 88 of Order 21 
of the Code of Civil Procedure—whether 
the intention in enacting the said provi- 
sion was to exclude or not to recognise 
the right of pre Ophion of a co-owner 
in other respects. 
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T. - Wallis, C. J. has considered not 
only | the two decisions of the Madras 
High Court we have already referred to 
but other decisions like Kanharankutti v. 
Uthotti, -(-(1890) ILR .13 Mad 490), 
Ammotti Haji v. Kunhayen Kutti, { (1892) 
ILR 15 Mad 480), Kanaran Nair v. Raman 
Nambiar, ( (1894) 4 Mad LJ 46) and Mam- 
mali v. Kunhipakki Haji, ILR 38 Mad 
67 = (AIR 1916 Mad 743). The learned 
Chief Justice. has observed:— 

“On a careful consideration of the 
question I agree with the law as laid 
down by Mahmood,: J. I find it quite 
impossible to reconcile the statutory pro- 
visions of the Civil P. C. as to sale in 
execution of decrees with the ottidar’s 
right of pre-emption as now claimed.” 
His Lordship has then gone on to con- 
sider Section 60 of the Code of Civil 
Procedure and Order 21, Rules 89, 90, 91 
and 92. And ultimately,. the learned. 
Chief Justice has observed:— 

“There is a very limited recognition 
of the :right of pre-emption in Rule 88 
(of Order -21 of the Code of Civil Pro- 
cedure), and if any further recognition 
had ‘been intended, it would have been 
expressly provided. ‘Having regard to 
the course of the decisions and the im- 
portance. of the right of pre-emption in 
Northern India, I can only infer that 
the omission to make such provision was 
eae . In Manchester Ship Canal 

v. Manchester Race Course Co., (1901- 
H Ch 37) it was contended on the one 
side and. not denied on the other that 
a right-of pre-emption was quite incom- 
patible with a sale by auction.” 

8. . We shall now refer to the two 
or three decisions of the Supreme Court 
brought to our notice. The first deci- 
sion is (AIR 1954 SC 417), already re- 
ferred to. In this case Mukherjea, J. 
has considered the historical background 
of-the law of pre-emption in India. The 
law of pre-emption was introduced in 
India by the Mahomadans, that during 
the Mughal times the law was adminis- 
tered as a rule of common law of the 
land in those parts of India which came 
under the domination of the Mahomadan 
rulers and that the rule was applied alike 
to Mahomadans and others. Later on, 
the rule was adopted as a custom by the 
Hindus. But, after the establishment of 
British rule in India, Mohomadan law 
ceased -to be the general law of the land, 
and since the law of pre-emption was 
not one: of the matters respecting which 
Mahomadan law was expressly declared 
to .be the rule of decision where the 
parties to a suit were Mahomadans, the 
courts in British India applied the law 
of pre-emption. between Mahomadans 
only. on grounds of justice, equity and . 
good conscience. Even here, there was 
no uniformity: among the High Courts) 
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and the Madras High Court definitely 
held that the law of pre-emption could 
not be regarded to be in consonance with 
principles of justice, equity and good 
conscience. The result was that the right 
was not recognised in the Madras Presi- 
dency even among Mahomadans except- 
ing on the footing of custom. 

9. In Provinces like the Punjab, 
Agra and Oudh, the right of pre-emption 
was embodied in statutes, sothatthe law 
became the territorial law of those Pro- 
vinces and used to be applied to persons 
other than Mahomadans by reason of 
their property being situated in the said 
Provinces. In other parts of India, the 
operation of this principle depended upon 
custom: and when the law was thus 
customary, it was applied to all parties 
concerned irrespective of the religious 
persuasion of the parties. The law of 

.‘pre-emption was also applied between 
Mahomadans as part of their personal 
law, provided the judiciary of the place 
did not consider such law to be opposed 
to principles of justice, equity and good 
conscience. And lastly, the right was 
applied in cases where the parties creat- 
ed such right by contract. 

10. Mukherjea, J. has also indi- 
cated that the right of the pre-emptor 
does not ‘amount to an interest in the 
property sold: still, the benefit as well 
as the burden of the right run with the 
land and could also be enforced by or 
against the owner of the land for the 
time being. The learned Judge has in- 
dicated further that a bona fide pur- 
chaser for value without notice of the 
right would also be bound by it. Again, 
the learned Judge has observed that the 
right exists antecedently to the sale, and 
the sale is a condition precedent not to 
the existence of the right but to its en- 
forceability. 

11, The next decision of the 
Supreme Court brought to our notice is 
Bishan Singh v. Khazan Singh, (AIR 1958 
SC 838), where Subba Rao, J., speaking 
for the Court, has summarised:— 

“(1) The right of pre-emption is not 
a right to the thing sold but a right to 
the offer of a thing about to be sold. This 
right is called the primary or inherent 
right. (2) The pre-emptor has a se- 
condary right or a remedial right to 
follow the thing sold. (3) It is a right 
of substitution but not of re-purchase 
ie. the pre-emptor takes the entire 
bargain and steps into the shoes of the 
original vendee. (4) It is a right to 
acquire the whole of the property sold 
and not a share of the property sold. 
(5) Preference being the essence of the 
right, the plaintiff must have a superior 

_ right to that of the vendee or the person 

substituted in his place. (6) The right 
being a very weak right, it can be 
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defeated by all legitimate methods, such 
as the vendee allowing the claimant cf 
a superior or equal right being substitut- 
ed in his place.” 

12. And the third decision of Te 
Supreme Court is Sundar Singh v. Narain 
Singh, (AIR 1966 SC 1977), where the 
earlier two decisions have been referred 
to and followed.. f 


13. The reasoning of Madhavan 
Nair, J. is that, since the Supreme Court 
has observed in Audh Behari Singh’s 
case, AIR 1954 SC 417 that the right of 
pre-emption is available even against a 
bona fide purchaser for value without 
notice, such right must all the more be 
available against a purchaser at court 
auction, because ¡the latter does not even 
have a warranty of title as he is pur- 
chasing only the right, title and interest 
of the owner of the land sold unlike a 
bona fide purchaser for value. The 
Supreme Court has said that the right 
is available against a’ bona fide purchaser 
for value without notice: the Supreme 
Court has also observed that the burden 
and the benefit of the right are annexed 
to the land and such burden and benefit 
run with the land too. But the Supreme 
Court has not; stated anything which 
goes against the principle laid down by 
Wallis, C. J. in the decision of the Madras 
Full Bench and by Mahmood, J. in the 
Allahabad decision. As pointed out by 
the learned Chief Justice, having regard 
to the course of the decisions and the 
importance of the right in Northern 
India, the limited recognition of the right 
in Rule 88 of Order 21 of the Code neces- 
sarily indicates the inference that the 
omission to make the provision wider 
was intentional In the language of 
Wallis, C. J. “the omission to make such 
provision was deliberate.” 

14, The legal position Is this. The 
right of pre-emption is not a mere per- 
sonal right forthe pre-emptor to compel 
the vendee to sell the property to him: 
it is a right to pursue the property. The 
right is not an'interest in property: still, 
the burden and the benefit run with the 
land. The right exists even prior to the 
sale: but the occasion to exercise it arises| 
only on the sale. The right is not a 
right to the thing sold: it is a right to 
the offer of the thing about to be sold. 
A bona fide purchaser for value without 
the right is bound by the 
burden: but a'purchaser ata court auc- 
tion is bound only to the extent indicat- 
ed in Rule 88 of Order 21 of the Code 
of Civil Procedure and not otherwise. 


15. - Therefore, we hold that. the 
right of pre-emption is not available 
against a purchaser at court auction. 

16. The appeal is allowed, the 
second appellate decisiorf is set aside and 
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the suit is dismissed. The appellant will 
get his costs of this.appeal and of the 


sécond appeal from the plaintiff-respond- 


ents; and. regarding the costs of the 
other two courts: we do not pass any 


order. : 
: ` Appeal . allowed. 


“ 
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K. S. Raghavan and others, Appel 
lants v. Iswara Pattar Gramom Parame- 
swara Sastrigal’s son Subbarama Sastri- 
gal and another, Respondents. 

A. S. No. 380 of i. D/- 27-11- 
1970: 


Contract: Act (1872), S. 74 — Penal 
stipulations in chit fand — When in case 
of default of payment of instalments the 
clauses in the chit fund provide for 
Gi) Collection of all the | future instal- 
ments in a lump (i) denial to subscribers 


their share in the reduction or dividend; . 


and (iii) levy of interest at 12 per cent. 
on the whole amount of arrears, the 
stipulations are penal and unconscion- 
able. (Case. law discussed)... (Para 24) 


When a suit is brought on the basis 
of a “kuri” or chit transaction the entire 
transaction asa whole-has to be con~ 
sidered to see if it is penal or. uncon- 
scionable.. The test laid: down in 1880- 
5 AC 685 and AIR 1934 Bom 370 has 
to be applied and it must bé remember- 
ed while applying the test that a stake- 
holder of a chit fund runs extra risks 
and as such is entitled to -heavier .com- 
pensation. (Para 10) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 Ker. 234 (V 51)= 

-1963 -Ker LT 277, Thanuvan . 
Velayudhan .v. ‘Velayudhan . Muda- 


liar 
(1943) AIR 1943 Pat 403 (V 30)= 
9 Cut LT' 61, Khetro Swain v.. 
Padmanabha Singh Deo 9, 10 
(1934) AIR 1934 Bom 370 (V 21)= 
36 Bom LR 798, Burjorji Shapurji ` 
v, Madhavlal Jesingbhai 8 
(1933) AIR 1933 Mad 252 {V 20)= 
ag Mad LJ 29, M. Kunju Nair : 
Narayanan Nair ‘6 
11933) AIR 1933 Mad 657 (V 20)= 
65 Mad LJ 302, Subbiah Pillai i 
v. Muthiah Pillai 6 
(1933) AIR 1933 Mad 725 (V: 20)= 


> 


“38 Mad 344, Ayyakannu . © 
Pillai, v. Doraiswami Pillai 6 
(1927) AIR: 1927 Mad 1105° (2) ; 


(V 14) = 102 Ind Cas 14, Muthu- 
kumarasamiah~ Pillai v. Subra- 
maniam Chettiar 


CO/CO/A970/71/MVI 
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. (1880) 1880-5 AC 685 = 50 LJQB 


K. S. Raghavan v. Iswara Pattar (Raghavan J.) [Prs. 1-2] Ker. 23 


(1925) ATR 1925 Mad 177 (V 12)= 
37 . Mad 833, Ramalinga 
Adaviar v. Meenakshisundaram 
Pillai 4,67, 9 

(1922) Z AIR 1922: Mad 67 (V 9)= >- 

42 Mad LJ 551, Vaithinatha Iyer 
Govindaswami Odayar 3, 5, 6, 7 


49, John Wallingford v. Direc- 
- tors of Mutual Society 4, 9, 10. 24 
21 Trav LR 52, Krishnan Ramen 
v. Ramen Aiyappen 2 
T. S. Venkiteswara Iyer. and R. C. 
Plapilly,. for Appellants; V. Bhaskaran 
Nambiar, C.-R. Natarajan and’ M. K. 
Ananthakrishnan, for - Respondents. , 
RAGHAVAN, J.:— The respondents 
as stake-holders started a kuri (chit 
fund) in September 1962, wherein the 
appellants took two tickets. They bid 
both the tickets, one at the third draw 
and the other at the tenth, and took 
the amounts. ` They also executed bonds 
to secure future instalments. However, 
they committed default. in paying the 
future instalments; and the respondents 
brought the suit giving rise to the ap- 
peal -for the realisation of the future in- 
stalments in a lump with interest. The 
appellants raised two contentions before . 
the lower court: one, that- the kuri vari 
(the rules of the kuri) contained several 
unconscionable and penal provisions, 
more particularly, the provision relating 
to- the. payment of all the future instal- 
ments in a lump with interest at 12 per 
cent.-ignoring the claim of the appel- 
lants -for their share in the reductions 
(the dividend); and two, that the res- 
pondents (the first respondent, to be more 
precise) -acquiesced in the-default and 
gave time to the appellants for the pay- 
ment of the defaulted instalments, so 
that the suit for the realisation of all 
the future instalments together was not 
maintainable. Both the contentions were 
rejected by the . lower court, and hence 
the appeal 
2. The main question argued by 
the counsel of the appellants is the first 
one mentioned above. Eight or nine deci- 
sions have been cited before us by the 
counsel on -both sides—decisions of the 
Madras High Court, of the Travancore 
High Court and of the Cochin High 
Court. We shall refer only to the more 
important of them, they being all of the 
Madras High Court. The only other 
decision, to which we propose to refer, 
is the decision in Krishnan Ramen v. 
Ramen Aiyappen, 21 Trav LR 52, a deci- 


- sion of the Travancore High Court. A 


chitty. scheme (a kuri is a chitty in 
Travoncore) . collapsed at the eighth 
draw; . and. the foreman assigned, with 
the consent of the non-prized’ subscribers, 
the security bond furnished by one of 
the prise subscribers ‘to a non-prized _ 
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subscriber. In the suit brought by the 
assignee’ for realising the future subsc- 
riptions in a lump, the contėntion raised 
was that, since the clause was penal, the 
benefit of. the clause would not enure to 
‘the assignee. And this contention was 
rejected by the’ Travancore High Court 
holding that the clause was not penal. 


3. ` Then we come to the ‘decisions 
of the Madras High Court, the first being 
Vaithinatha Iyer. v. Govindaswami 
Odayar, (AIR i922 Mad 67), a decision 
by a ‘Division Bench. The Division 
Bench held that, where a chit’ agreement 
provided that in -case the subscribers 
failed to pay their subscriptions regularly 
they were not only to forfeit the divi- 
dend but were also to. pay the. whole 
amount on demand with interest, . the 
most material: element to be decided was 
whether the terms of the agreement (the 
provisions in the kuri vari), as a whole, 


were unreasonable and whether they ` 


were so unreasonable that ‘the parties 
never contemplated that they. should re- 
ceive effect and that the special relation 
of the parties justified the stringency. of 
the conditions. And this question the 
Division Bench answered in favour of the 
stake-holder. . (This decision, probably, 
may be the best: for the respondents in 
this ok 

The. next decision ` chronologi- 
cally i is the decision in Ramalinga Adaviar 
v. Meenakshisundaram Pillai, (AIR 1925 
Mad 177) by Srinivasa Aiyangar, J. The 
learned Judge considered the principle 
underlying the law of penalty and held 
that the question whether any stipula- 
tion in a kuri vari was only by way of 
compensation or .by' way of penalty 
depended upon the construction of that 
particular document or contract and on 


the . circumstances of the casé. The 
learned Judge referred to the leading 
English case in John - Wallingford v. 


Directors of Mutual Society, 1880-5 AC 
685 and held that, if on ‘a proper -con- 
sideration and construction of the’ con- 
mo the court came to the conclusion 

t— ‘ 
“the real agreement between the par- 
ties was. to the effect that the whole 
amount. was on the date of the bond a 
debt due but the creditor for the con- 
venience of the debtor allowed it to be 
paid by instalments intimating that if 
default should -be made in the payment 
of any instalment he would withdraw 
the concession, then the stipulation as to 
the whole amount of the balance becom- 
ing payable would not be penal”. aan 
But if, on the other hand, 'on a proper 
consideration and construction of the con- 
tract between the parties the court came 
to the conclusion that— 

‘the debt itself is an instalment debt 
_ 80 to call it, that is to say, that the 
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debt itself arises or becomes due and 
payable by the debtors on the respec- 
tive dates fixed. for the instalments, the. 


stipulation that on default being’ made | 


in the payment: of- any instalment the 
whole of the balance should become due 
and payable would be in the nature of a 
penalty.” 
Ultimately, the learned Judge held that 
the claim for all the future instalments 
in a lump: was a penalty. 
5. The next case is-Muthukumara- 
samiah Pillai v. Subramanian Chettiar, 
(AIR 1927 Mad 1105 .(2)): The’ learned 
Judge who decided this case (Ramesam, 
J.) was one of the Judges who constitut~- 
ed the Division .- Bench in Vaithina 
Iyer’s case, AIR 1922 Mad 67 alread 
referred to. Reliance was placed by one 


on the earlier. Division Bench. 
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of the parties before the learned ERA 


But, Ramesam, J. said 
. “I do not understand that case to 
lay down that the terms of a chit fund 
contract can never be penal It only 
says that in such a contract, the stake- 
holder undertakes extra-risks and is en- 
titled to heavier compensation - than : ordi- 
nary cases and such contracts should be 
scrutinised with less stringency and 
jealousy than ‘ordinary contracts.” 

And Ramesam, J. agreed with Srinivasa 
Aiyangar, J. 


6. - Then we shave three other deci- 


` gions, all of. the year 1933, the earliest 


being M. Kunju Nair v. Narayanan Nair, 
(AIR 1933 Mad 252) by Anantakrishna 
Ayyar, J. The learned Judge held 
a. particular stipulation in kuri vari midht 
be in the nature of a penalty: but, | in 
the -opinion of. the learned. Judge, the 
provision to pay all the future instal- 
ments in a lump in. the case of: default 
by a prized -subscriber in the. paymi 
of any future instalment provided for! by 
the kuri vari was by itself not a penalty. 
The next decision is Subbiah Pillai y. 
Muthiah Pillai, (AIR. 1933 Mad 657),. 
Division Bench ruling. The Division 
Bench held that a provision in a kuri 
vari by which a prized subscribér bound 
himself to be liable for the future instal- 
ments and on default to have demanded 
from him in a lump all the future instal- 
ments was not a penal one. And the 
last decision of the same. year is Ayya- 
kannu Pillai:v. Doraiswami Pillai, (AIR 
1933 Mad 725) by Walsh, J. The learn- 
ed Judge dissented from the decision of 
Srinivasa Aiyangar,. J. in Ramalinga 
Adaviar’s case, AIR .1925 Mad 177 and 
followed the.. Division Bench ruling in 
eea Iyer’s case,- AIR. 1922| Mad 
67. He also referred approvingly to the 
decision in Kunju Nair’s case, ATR. 1933 
Mad 252 by Anantakrishna Ayyar, J. 
These are the decisions fu of 
our 


ent- 
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As indicated already, the strongest case 
in favour of the respondents is the ear- 
liest Division’ Bench ruling in Vaithi- 
natha-Iyer’s case, AIR 1922 Mad 67. But, 
one of the learned Judges who constitut- 
ed the Division ch, Ramesam, J., 


himself ‘subséquently. interpreted that 


decision in his later ruling in Muthuku- 
marasamiah Pillai’s case, AJR 1927 Mad 
1105 (2). According to the learned Judge, 
the effect of the earlier Division Bench 
ruling was only that courts should re- 
cognise that the stake-holder in a kuri 
undertook extra risks and: was entitled 
to heavier compensation than in ordi- 
nary cases and such. cases should. be 
scrutinised with less stringency and 
jealousy than ordinary contracts. And 
the learned Judge followed the decision 
of Srinivasa Aiyangar, J. in Ramalinga 
Adaviars case, AIR 1925 Mad 177. There- 
fore, the earliest Division Bench. decision 
cannot be straightway accepted as to 
have laid down that, in a case where a 
stake-holder demands payment of all the 
future instalments in a lump with in- 
terest thereon without allowing the prized 
Subscriber his share in the dividend (a 


case like the present: one), he is entitled - 


to a decree as the provision is not penal. 
The other decisions discussed by us, . ex- 
cepting the decision by Srinivasa Aiyan- 


1925 “Mad 177 and the 
Ramesam, J. in M rasami 

Pillai’s case, ATR 1927 Mad 1105 (2) lay 
down that the stake-holder has a right 
to claim all the future instalments in a 


. lump; but in those cases all the three 


penal provisions were not present, name- 


ly, lump payment, refusal to give share- 


in the reduction (dividend) and interest 
on all the arrears. 


8. The counsel of the appellants 


has drawn our attention to a few deci-. 


sions on the question-as to what is meant 
by a penal. provision. One of the deci- 
sions cited is the Division Bench ruling 
of the Bombay High Court in Burjorii 
Shapurji v. Madhavlal Jesingbhai, (AIR 
1934 Bom 370), where Beaumont, C. J., 
who spoke for the Division Bench, laid 
down the test of a penal provision thus: 

“If there is an agreement to pay a 
sum of money by a particular date with 
a condition that if the money is not paid 
on that date a larger sum shall be paid, 
that, condition is in the nature of a 
penalty against which a court of equity 
can grant relief and award to the party 
seeking payment only such damages as 
he has suffered by the non-performance 
of the -contract.: But if, on the other 
hand, there is an agreement to pay a 
particular sum followed by a condition 
allowing to the debtor a. concession,’ for 
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opinion, are -relevant for the main ques- ` 
tion we have to consider in this appeal. 


what emerges is that the 


-ticket being Rs. 
will 
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example, the payment of a lesser sum, 
or payment by instalments, by a parti- 
cular.date or- dates, then the party seek- 
ing to. take advantage of that concession 
must carry out strictly the conditions on 
which . “it was granted, and there is no 
power in the court to relieve him from 
the obligation of so doing” 
And the learned Chief Justice observed 
that, in the latter case. time was the 
essence of the contract. : 
9. The next decision and the only 
other decision we wish to refer to is 
again a Division Bench ruling, the deci-- 
Sion of the Patna High Court in Khetro 
Swain v. Padmanabha Singh Deo, (AIR 
1943 Pat 403). The learned Judges of 
the Patna High Court referred to the 
Division Bench ruling’ of the Bombay 
High Court which we have just now re- 
ferred to and followed it. We recall at 
this stage. the decision of Srinivasa 
Aiyangar, J. in Ramalinga Adaviar’s case, 
AIR 1925 Mad 177 wherein also the 
learned Judge laid down the same prin- 


.ciple after ‘referring to the English deci- 


sion in 1880-5 AC 685. 


10. In the light of these decisions, 
entire kuri 
vari, as a whole, has to be considered to 
see whether the transaction is uncon- 
scionable or penal. (Probably, particular 
provisions in the kuri vari may receive 
special attention in particular cases), 
This -position appears to have been ac- 
cepted even in the . strongest case in 
favour of the respondents. The second 
aspect’ is that the provisions of the kuri 
vari have to be tested in the light of 
the. principle laid down in John Walling- 
ford’s case, (1880) 5 AC 685 and in 
Burjorji Shapurji Sheth’s case, AIR 1934 
Bom 370 by Beaumont, C. J. and follow- 
ed by the Patna High Court in Khetro, 
Swain’s case, AIR 1943 Pat 403. The}. 
third aspect. is that, in applying this test, 
it must be borne in mind that a. stake- 
holder of a chit fund runs extra risks,| - 
and the unconscionable or penal nature 
of the kuri vari has to be tested in the 
light of these circumstances, viz., that he 
is entitled to heavier compensation. 


_ IL - We shall now examine the 
provisions of the kuri vari in the pre- 
sent case, Ex. A7. It has 13 clauses, of 
which we shall hereinafter refer to only 
the more important ones. 


12. The first clause provides that 
the total amount of the chit be Rupees 
15,000/- with 50 tickets, the price of each 
300/-; and that there 
be a draw every month on the 


4th of the Malayalam month. The stake- 


holders take the first ticket; and they 
also take Rs. 500/- every month as re~ 
muneration for their trouble and Rupees 


_15/-. to meet the. expenses of * providing 
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refreshments. to” the subscribers who 
attend the draw. The balance of Rupees 
14,485/- is the .amount available for 
bidding at the. monthly auctions; and the 
lowest bidder will be the winner. The 
reduction made in the bidding. (the 
leladayam) is to be distributed among all 
the subscribérs prized and non-prized. 
The first ticket having been taken by 
the stake~holders, they collect and appro- 
priate the sum of Rs. 15,000/- for that 
ticket; and they need also pay at every 
subsequent draw only the reduced 
-amount, reduced by their share of the 
dividend. ‘Subscriptions for the earlier 
tickets will normally be roughly pee 
Rs. 180/- and Rs. 250/- per: month; and 
it. will be Rs. 300/-. for the last draw 
only, or for ‘a ticket at the draw. cf 
which there is no bidding. The stake- 
holders pay this amount from the sum 
of Rs. 500/- they get as their remunera- 
tion; and the balance they appropriate 
every month. The result is that the 
stake-holders get Rs. 15,000/- at the 


beginning and about Rs. 250/- to Rs. 300/- _ 


every. month thereafter. - - 
13.. The second clause makes pro- 


vision that a non-prized ticket-holder . 


should pay his subscription on the day 
of the chit or- within a: week thereof 
If he does not pay the same as men- 
tioned above, he has to pay a sum’ of 
Rs, 5/- along with the subscription on 
the next draw day, ie., three weeks 
after. If he fails to do that also, -he is 
a defaulter and has no right -to bid his 
ticket and he can also be removed from 
the kuri. Such a subscriber who is re- 
moved from the kuri will be paid only 
the actual amount subscribed by him; 
less Rs. 515/- (the stake-holders’ remune- 
ration plus the expenses for réfresh- 
“‘ments); and that will be done without 
any interest within two months of the 
` close of the kuri. The unfeasonableness 
of this provision is evident. The defaul- 
. ter does not get his share in the reduc- 
tion: he does not. get .any interest for 
his money. That is probably under- 
standable; . and his removal from the kuri 
is also understandable. But, we are not 
able to understand why he should pay 
to the stake-holders Rs. 515/- from the 
subscriptions he paid already. His ticket 
is not yet prized; and at every draw the 
stake-holders are taking Rs. 515/- from 
the total amount and the balance alone 
is available for bidding. “Evidently there- 
fore, this is a double collection; and it 
is impossible to` dusuey it.on any ground 
whatever. 

: 14. The next clause, the third 
clause, provides that. if any subscriber 
bids his. ticket,-he must furnish security 
for future subscriptions to the satisfac- 
tion of the stake-holders after a month 
from the bid. If he: fails to give such 
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„amount and add interest thereto at 3 


ALR. 
security, the stake-holders keep the bid 


per cent., per annum (note the percentage 
of. interest); and out of the total of the 
principal and interest, adjustments will 
be made towards the future instalments 
payable by him without: giving credit to 

-for his share in the reduction, i.e., 
the future instalments will all be the 
entire Rs. 300/- each. If the bid amount |° 
and interest thereon: at 3 per cent. -is 
not: sufficient to meet, all the future in- 
stalments, the balance will be collected 
from the. subscriber. The money that 
is left with the stake-holders is the’ sub- 
scriber’s money; and we are at a loss to} 
appreciate why he. should be denied his 
share in the dividend, at’ any rate, until 
the money is exhausted in being adjust 
ed towards the future E PRA And 
the interest added is 3 per cent. per 

15. Clause 4 is, in fact, a con» 
tinuation of CL 3. In a‘case ners à 
prized subscriber fails to furnish secu- 
rity’ and take the money and if the 
amount so left with 3 per cent. interest 
thereon exceeds the future instalments in 
full without any share in the réduction, 
the balance will be paid to him either 








‘then itself or at the close of the chit, 


Even here, the excess money is not paid 
imimediately; and it is, left to the discre- 
tion of the stake-holders. | 


16. Clause 5'states that if a priz 
ed subscriber fails to give security and 
leaves the bid amount: with the stake- 
holders, the subscriber is not entitled |to 
any share in the. reduction (dividend). 
But, if he pays the future subscriptions . 
regularly, he will. be entitled to a share 
in the reduction. - However, if he. oes 
payment of one instalment, he- loses. thi 
claim for the share in the reduction! in 
the future. A little. surprisingly, ere 
is not even a provision for payment) of 


` even the 3 per cent. interest in this case: 


probably, interest is not provided as Ithe 
subscriber is getting his share in ithe 
dividend. Then, look at the unreason- 
ableness of the provision: the subscriber 
leaves his money with the. stake holders 
and goes on paying the future subserip- 
tions too., And the result is that he Joses 
the interest on his money. 


47. Clause 6 Pre again, with 
prized subscribers. A .prized subscriber, 
who has taken the bid money furnishing 
security: to the satisfaction of ‘the stake- 
holders, must pay the future subserip- 
tions regularly on the day of the kuri. 
If he cammits default in paying any, one 
future instalment, he- must pay a | sum 
of Rs, 10/- as- penalty and pay the 
amount on the next draw day, i ile 
month after. If he fails to do leven 
that, then all the future instalments pith- 
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due immediately; and the said amount 
can be collected in a lump with 12 per 
cent. interest. (Note the rate of interest 
here). This is the provision particularly, 
relevant in this. case. 

1 Then comes CL 7, which, in 
our opinion, is not very material. Still, 
one thing strikes us. If a prized sub- 
scriber fails to-satisfy the stake-holders 
by ffirnishing additional security when 
such additional security is demanded, his 
right to claim the dividend-is lost. . ` ` 

19. “The next clause, Cl. 8, -has 
struck us as a very curious provisioni 
and we are surprised how such a pro- 
vision can find place in a kuri vari. . It 
provides that, if a subscriber owes any 
money on any account to either or both 
of the stake-holders, that is a first charge 
on the subscriptions paid bythe sub- 
scriber and such amount can, be adjust- 
ed from ‘the subscriptions’ paid by him 
without any suit, on a mere notice, or 
even on just an oral information ‘regard~ 
ing that. This is a method, evidenily, 
to collect the other dues of the stake- 
holders, who, it will do well to remem- 
ber, are money lenders. We cannot find 
any justification, cannot ‘even imagine 
one, for this provision in a kuri vari 

20. The only other clause ‘which 
we have to consider is Cl. 10: and that 
again has struck) us as a very unfair 
provision ‘in a kuri vari. The clause lays 
down that, if no subscriber turns up on 
a draw day or those who have turned 
up do not bid, then lots of the non-prized 
subscribers will be taken and the sub- 
scriber whose ticket is drawn will be 
declared the winner. But, the amount 
payable to him is not the entire amount, 
As already pointed out, after making a 
deduction of Rs. 500/- as remuneration 
for the stake-holders and Rs. 15/- for 
providing - refreshments, the balance of 
Rs. 14,485/- is the amount that. should 


naturally, normally and reasonably go to 


the subscriber whose ticket is drawn. ` 


Still, what is provided is: that he will 
be paid only such amount, which with 
6 per cent. interest thereon; will make 
Rs. 14,485/- at the close of the chit. We 
wonder. on what principle this provision 
ċan be justified! No subscriber is pre- 
pared to bid for a reduced amount; and 
therefore, there is no reduction which 
is to be distributed among the other sub- 
scribers. ` The entire Rs. 14.485/- is the 
money of the winner at the draw: and 
the stake-holders just take a portion out 
of it for no reason whatsoever. What 
the subscribers pay for that instalment 
is the full Rs. 300/-, since there was no 
reduction at the bid. And all these 
several - provisions provide for all sorts 
of conceivable appropriations by the 
stake-holders, 
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2L Clauses 9, 11, 12 and 13 are. 
not material. . 

22. If the entire kuri. vari is con- 
sidered as a whole to see whether the 
transaction embodied in the document is 
fair. or penal, the only conclusion is that 
unconscionableness is writ large in the 
document. 


23. However, it is contended that 


in this case we need not consider all 


the provisions, but .need consider only 
CL 6 of the kuri vari, on which alone 
the suit is based. Even here, we are 
of opinion that the stake-holders are not 
entitled to collect the entire future in- 
stalments in a lump without giving cre- 
dit to the appellants for the divi- 
dend and that again with 12 per cent. 
interest. .If the rate of interest is cal- 
culated on the basis of the several dates 
when the .several instalments fall due, 
the 12 per cent. in this clause will easily 
work out to anything more than 20 ver 
cent. Again, in the earlier -draws the 
reductions’ are: considerable. Naturally, 
in a case like this, where the prized sub- 
scriber is also allowed to share in the 
reduction, the tendency of the  sub- 
scriber to bid at a more reduced amount 
is greater, because he will also get a , 
share in the greater reduction: in other 
words, this provision allowing the prized 
subscriber to share in the reduction is, 
e an invitation to reduce in the 
_ 24. -.One of us had occasion to 
consider in Thanuvan Velayudhan v. 
Velayudhan Mudaliar, (AIR 1964 er 
234) the difference between a debt bond 
or a promissory note payable in instal- 
ments and’a kuri security bond by a 
prized subscriber to secure the -future 
instalments. It. was held that in the 
former the debt became payable im- 
mediately, while in the latter the several 
instalments fell due only on the séveral 
future dates. (What was considered in 
that case was the applicability of Arti- 
cle 75 .of the Limitation Act of 1908 to 
a kuri security bond). This will bring 
a kuri security bond giving a right to 
the stake-holder to claim in a lump all 
the future instalments if the subscriber 
defaults payment of one or two instal- 
ments within the mischief of the prin- 
ciple regarding penalty laid down by the 
English decision in (1880) 5 AC 685 and 
by Beaumont,.C. J. in the Bombay ease. 
Even if such a provision is considered 
to be essential to compensate the stake- 
holder for the extra risks he takes, we 
think that in a case like the one before 
us, where there are three penal provi- 
slons—collection of all the future instal- 
ments In a lump, the denial to the sub- 
scribers their share in the reduction or 
dividend and interest at 12 per cent., 
which, if calculated on the basis of the 


. 
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dates of the instalments, ` 


several due 
will work out to more than 20 per cent. 
the provision is undoubtedly penal and 
unconscionable. We also reiterate. that 
this provision has to be ‘considered in 
the background of the several other pro- 
visions of the kuri vari which we have 
already discussed. 


` 25. The next question that. was 
urged before the lower court was whe- 
ther there was acquiescence on the part 
of the first respondent who gave the 
appellants time to pay the defaulted in- 
stalments. On this’ question also, the 
evidence and circumstances indicate an 
answer against the respondents. Exs. Bl 
and B2 are two registered notices of the 
same date, 15th June 1964, the first sent 
by the father ofthe first respondent and 
the second sent by the first respondent. 
The first is a demand notice for the im- 
mediate payment of two amounts cover- 
ed by two promissory -notes of «15th 
February 1964 and 8th April .1964; and 
the second one is a notice demandin 
payment of ‘the defaulted instalments in 
a lump. Im this connection, one more 


fact has to be noted. In Cl 12 of the 


kuri vari, provision is made that the kuri 
subscriptions may be paid to either of 
the stake-holders or to the father of the 
first stake-holder, the first respondent. It 
was this father that sent Ex. B1 demand- 
ing the promissory note amounts; and if 
the appellants who received both these 
notices’ say that they went with some 
amount to ‘either the father or the first 
respondent -offering to pay the default- 
ed kuri instalments and the father or the 
son wanted the amount to be adjusted 
first towards the promissory note debts 
of the father agreeing to give time for 
paying the kuri money, we think we are 
justified in believing them. It is only 
natural that; in such circumstances, the 
father’s promissory note debts would 
have been recovered first and the appel- 
lants been piven time for: paying - the 
kuri subscriptions. This might gain 
strength when we look into Exs. B9 and 
B10, which are said to be the promissory 
notes executed by the-appellants to the 
father of the first respondent. (The 
counsel of the respondents has suggested, 
at the time of arguments, that these 
were not the promissory notes executed 
by the appellants, because there were no 
endorsements of payment on the back of 
these notes. But, we find some initials 
on these notes regarding cash payment; 
and nothing has been ‘brought to our 
notice to suggest that D. W. 1 (the first 


. appellant) was asked about it when he 


was in the’ box). These promissory notes 
provide for very high rates of interest; 
and the reply notice sent by the appel- 
lants to the father of the first respond- 
ent states that the interest had already 


. reductions (the dividend), which is esti- 


ALR 
been deducted . from the money when 
the amount was paid. This also is not | 
unbelievable, because it, is notorious that 
money lenders take a portion of their 
interest even at the time of the loan 
and pay only the balance. At any rate, 
the counsel of. the appellants has not 
adduced: any argument on this question; 
and the counsel of the respondents has 
also pointed out that this question has 
not been raised in the memorandtim of 
grounds of appeal. We, ‘therefore, desist 
from expressing any final opinion on this 
question, _ + = 

26. 


. What is claimed in the appeal 
is the 


share. of the appellants in the 





mated at Rs. '10,000/-. Regarding ee 
figure, we do not find any, dispute. There- 





fore, the: amount has to. be taken af 
Rs. 10,000/-; and we do so.. 
=" 2T: Ultimately, * the appeal Ig 
allowed and the decree ‘granted by the 


lower court is reduced by the amount 
involved in the appeal.. In the trial ` 
court, the respondents will get costs prop 
portionate to their success; and in the 
appeal, the- appellants will get their costs, 
28. Before we leave this case, we 
wish to add a few words. In our ex- 
perience, we have- not yet come across 
such a kuri vari which has so many un- 
conscionable provisions. Ground No. [5 
in the memorandum of grounds’of appeal 
shows the amount payable bythe ap- 
pellants, the amount received by ;thern, 
etc. to show the unconscionableness. The 
appellants received. only Rs. 16,185/- (on 
both the tickets together); and, all told, 
they already paid back Rs. 5,100/- las 
subscriptions. The im in the suit 
wards future instalments is Rs. 21,000/- 
with interest of Rs.. 1,785/-. And all this 
within less than. two years, the date lof 
commencement of the kuri being 2 
September 1962 and-the date of suit 
being 2nd September. 1964—for receiv- 





‘ing a little over Rs. 16,000/-, the appel- 


lants have to pay a little less than 
Rs. 28,000/-. In our considered opinion, 
such transactions should not be allowed, 
and people who carry.on such transac- 
tions are really unsocial elements. We 
are told that the same stake-holders|are 
‘carrying on such kuries even now with- 
out any: hindrance, because there is no 
law to control the conduct of chit fimds 
now in the Malabar area. It is’. time 
that the Government be moved in| the 
matter and brought some legislation to 
control such unsocial activities. ie, 
29. A copy of this judgment! will 

be sent to the Chief Secretary to! the 
State Government. : : : 2 
tes ale i “7 Order accordingly. 
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AIR 1972 KERALA 27 (V 59 C 7) 
© V. R. KRISHNA IYER, J: 

_, Makku Rawther’s Children: Assan 
Ravther and others, Appėllants v. Mana- 
hapara Charayil, Respondent. 

Second Appeal No. oe of 1971, D/- 
20-7-1971, from order of Munsiff Alathur, 
fn O. S. No. 428 of 1966., 


(A) Muhammadan Law.. — Gift. — 
The essentials of a valid ‘gift:are (1) Dec- 
laration of gift by donor, (2) express: ‘or 
implied acceptance by or on behalf of 
donee and (3) delivery of ‘possession: of 
the subject. of gift to the extent it ‘is 
susceptible of — The declaration of gift 
need not- be by a formal statement but 
may be made out by conduct. (Para 3) 


(B) Civil P. c. (1908), S. 100 — Con- 
current finding of fact by Lower Courts 
on appreciation of evidence on record 
that there was no declaration of gift by 
donor, will not be interfered with in se- 
cond appeal.’ (Para 3) 


(C) Registration Act (1908), S. 17 — 
A ‘document’ ig the same thing as an 


‘instrument’ and these words have been 


used interchangeably in the Act. 


‘(Para 8) 
tion Act (1908), S. ` 17 


(D) Registra , 
qa) (a) — A deed of gift executed by a 


Muslim recording a gift made according 
to the three conditions laid down by 
Muslim Law is merely evidence of a com- 
pleted gift and as such is not compulsori-~ 
ly registrable and is admissible iw evi- 
dence notwithstanding Ss. 17 and 49. AIR 
1927 Cal 197, Rel. on; AIR 1926 Lah 372 
& (1954) 2 Mad LJ (Andb) 113 & ILE 
(1960) 10 Raj 1470 & AIR 1962 Andh Pra 
199 (FB), Dissented from — (X-Ref:— 

Section 49) — (X-Ref:— Muhammadan 
Law — Gift). . (Paras 8, 9) 


(EŒ) Civil P. C. (1908), S. 100 — New 
plea — Where parties have gone to trial 
and have led~ evidence on unregistered 
document which was held inadmissible 
and the Courts have also considered the 
case of gift based upon it, the High Court 
would not decline to consider on merits 
the plea whether the document con- 
stitutes a gift. AIR 1956 SC 593, Rel. on. 

(Para 10) 


(F) Transfer of Property Act (1882), 
S.. 129 — ‘Gift? — Interpretation of — 
Section 129 is valid as read in the light 
of Part IO of the Constitution — If the 
ambit of the word ‘gift’ in S. 129 is con- 
fined to all manner of religious and 
charitable gifts under Muslim Law, the 
dual elements of classification. under Arti- 
cle 14 will be fulfilled — (X-Ref:— Sec- 
stion 123) — (X-Ref:— Constitution of 


India, Arts. 14, 15, 25 and 44) — (X-- 


` Ref:— Muslim Personal Law (Shariat) 
HO/10/D804/71/KSB/BNP 
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Application Act (26 of 1937), S. 2). 


(Paras. 21, 31) 
. Thus, only such gifts as are non-, 
secular will be exempt from the opera- 
tion of. Chap. VII, T. P. Act including 
Section 123. A Muslim secular gift must, | 
therefore, comply with requirements of 
registration, attestation’ etc. under S. 123. 
: ‘(Para 31) 
Whatever might have been the con- 
tent of the ‘word ‘gift’ in Section 129 
when it was originally enacted, its mean- 
ing has’to be gathered today in the con- 
stitutional perspective of Arts. 14, 15, 25 . 
and 44. (Para 17) 
The application of Muslim Personal 
Law to gifts does not preclude the ap- 
plication of other laws which do not run 
counter to the rules of Muslim Law. The 
need for a document, its attestation and 
registration under Section 123, T. P. Act 
are not necessarily inhibited by Sec. 2 
of Act 26 of 1937. Moreover, the ex- 
pression ‘gifts’ in Section 2 along with 
trusts and trust properties and wakfs 
takes colour from the society of these 
words.. f (Para 16) 
It is, therefore, right, as a matter 
of construction, to limit the scope of the 
expression ‘gift? in Section 129 of the 
Act to that category of gifts which has 
a religious import or charitable motiva- 
tion. Sadaqash, for instance, come under 
this category. There.may be gifts for 
pious purpose or to pious persons made 
by a Muslim for securing spiritual bene- 
fit, falling into well recognised categories 
familiar in his religion such as a gift to 
a person who is required to recite the 
for:the good of the donor’s fami- 
ly. Purely secular gifts cannot get the 
protection of Section 129 if that provi- 
sion is read so as to vindicate a reason- 
able classification. 


The Transfer of Property Act is a 
pre-Constitution statute and the expres- 
sion ‘gift’ in Section 129 may, perhaps, 
save all manner of gifts made prior to 
the Constitution, the truncated. meaning 
for the word ‘gift’ being assigned only 
because of Arts, 14 and 15 (1). 


(G) Interpretation of Statutes — 
Statute using words of wide import — 
Court has power to so interpret it as to 
restrict its meaning which would bring 
the statute within constitutional limits. 
AIR 1970 SC 264, Rel. on. Case law dis- 
cussed. $ 


Judicial salvage of a statutory pro- 
vision by limiting the semantic sweep of 
the expressions used ‘and tailoring it to 
the constitutional requirements, if that is 


possible without a re-writing of the pro- 


vision is a-sound practice honoured and 
adopted by eminent Judges. It is well 
accepted that that mode of construction 


of an Act which uses wide words as will 


< 
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bring it within constitutional limits 
_ should be preferred. (Para 18) 
_ Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 264 (V_57)= 
1970-1 SCR 629, Jothi Timber 
Mart v. Corporation of Calicut 
(1965) AIR 1965 Ker 75 (V 52)= 
1964 Ker LT 791 (FB), A. M. 
Patroni’ v. Kesavan 18 
(1965) ILR (1965) 2 Ker 639 = 1966 
Ker LJ 80, Corporation of Calicut 


a8 


v. Jothi Timber Mart 18 
(1963) AIR 1963 Pat 229 (V 50), 

Bibi Maniran v. Mohammed 

Ishque 23, 25 


(1962) ATR 1962 Andh Pra_ 199 
(V 49) = (1962) 1 Andh WR 16 
(FB), Inspector General of Re- 

gistration and Stamps v. Tayyaba 

Begum i 

(1961) AIR 1961 SC 652 (V 48)= 
(1961) 3 SCR 242, Diamond Sugar 
Mills Ltd. v. State of Uttar- 
Pradesh 

(1960) AIR 1960 SC 356 (V 47)= 
(1960) 2 SCR 346, State of Jammu 
and Kashmir v. Thakur Ganga 


Singh : 

(1960) ILR (1960) Ker 822 = 1960 
Ker LJ 517, Neelikandy Kunham- 
mad Haji v. Agricultural Income- 


tax Officer 
(1960) ILR (1960) 10 Raj 1470 = 
.1961 Raj LW 36, Jannat Bai v. 
Firm Janee Khusalji Jethaji 7 
(1959) AIR 1959 SC 942 (V 46)= 
(1959) Supp (2) SCR 563, Moti 
S. P. Sahi 


18 


21 


£8 


Das v. . 25 
(1956) AIR 1956 SC 593 (V 43)= 

1956 SCR 451, Nagubai Ammal 

v. B. Shama Rao 10 


(1954) 1954-2 Mad LJ (Andhra) 113 
=1954 Andh LT Civil 91, Sunke- 
sula Chinna Budde Saheb v. Raja 
Subbamma 7 

(1952) AIR 1952 Bom 16 (V 39)—= 
53 Bom LR 837, State of Bom- 
bay v. Heman Santlal Alreja 

(1941) ATR 1941 FC 72 (V 28)== 
ILR (1941) 'Kar FC 148, In the 
matter of Hindu Women’s Rights 
to Property Act (1937) 

(1927) AIR 1927 Cal 197 (V 14)= 
44 Cal LJ 490, Nasib Ali v. Wajed 


18 
“18 


Ali 
(1926) AIR 1926 Lah 372 (V 13)= 
27 Pun LR 256, Maula Bakhsh 
v. Hafizuddin g 
(1834) 2 Cl & Fin 194 = 5 ER 908, 
Langston v. Langston 18 
V. Khalid and M. A. Manhu, for Ap- 
pellants; T. R. Govinda Warrier and K. 
Ramakumar, for Respondent. 
JUDGMENT:— One Makku Rowther 
died at the grand old age of 91 leaving 
behind properties and disputes, the one 
the inevitàble sequel to the other, for, 


property’ often alienate brothers and 
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sisters into plaintiffs and defendants. The . 
death of Makku Rowther was the signal | 
for a scramble for his properties, the 
plaintiff, one of his daughters, claiming 
a share and the sons, defendants 1 to 3, 
together with the only other daughter, 
the 4th defendant, resisting it setting up | 
gifts to each one of them of some pro- 
perty or the other. If the story of the , 
gifts were true, the plaintiffs suit has 
to fail and so the primary question that ' 
falls for decision before me—and was 
considered by the courts below-—is the 
truth and validity of the gifts put for-~' 
ward in the written statements. 


2. The defendants have a straight ' 
case of oral gift, but a second line of 
defence also has been taken up by them 
in that they have urged that the oral! 
gift failing, they have a deed, Ext. B1, 
which operates as a gift although styledi 
an agreement. Ext. Bl is an unregister-! 
ed instrument and the point has been 
mooted that, being unregistered, it is 
inadmissible in evidence to speak to a 
gift on account of the embargo contained 
in Section 17 (1) (a) and Section 49 of 
the Indian Registration Act. An interest- 
ing argument has been addressed that, 
Muslim- law notwithstanding all gifts by 
'Mahomedans must comply with the legal 
requirements prescribed by the general 
law applicable toall citizens in the coun- 
try contained in the Transfer of Property 
Act. Section 129 of the Transfer of Prao- 
perty Act is either violative of Arts. 14 
and 15 of the Constitution and therefore 
void under Art. 13 or must be so con- 
strued as to make it constitutional, in 
which case secular gifts like Ext. B1 can- 
not claim the benefit of exemption. After 
some argument, counsel for the respond- 
ent virtually gave up the plea of ultra 
vires and urged that while Section 129 
was good, it had to receive a restricted 
construction for its survival. Thus, twò 
legal issues of some intricacy and depth 
arise. The first bears upon the effect 
of the Registration Act on the rules of 
Muslim law regarding gifts and the se- 
cond demands a study of the impact! of 
Part III of the Constitution on the true 
meaning of the words in Section 129, of 
the Transfer of Property Act exempting 
the rules of Muslim law from the opera- 
tion of the Chapter on ‘Gifts’ in that 
Act. I shall, at the outset, deal with the 
rather pedestrian ground raised regard- 
ing the truth of the oral gift which has 
been negatived by the courts below con- 
currently, and proceed to see if there is 
substance in the two legal questions 


argued at some length before me. | 


| ot 

3. On the evidence, a reapprecia- 
tion on my part at the second appeal 
level is neither proper nor legal. The 
courts below have applied the rules of 
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Mahomedan law applicable to hiba. The 
ie essentials of a gift under Muslim 


Ya. A declaration of. gift by the 
donor, .. 

(2) an acceptance of the gift express 
or implied, by or on behalf of the donee, 
an 


_ (3) delivery of possession of the sub- 
ject of the gift by the donor to the donee 
to the extent the interest, conveyed is 
susceptible of. (Paranthetically, I may 
mention the guess that under old Arab 
conditions these three elements were the 
equivalent, of a registered deed). . 
Examining the case from these points of 
view, the trial court felt that there was 
neither declaration by the donor nor. ac- 
ceptance by the donee nor delivery of 
possession, while the lower appellate 
court dismissed the case of gift on. the 
ground that even the first requisite of a 
declaration had not been made out. 
Counsel for the appellant rightly states 


{that declaration, in this context, is not 


a ritual but a reality. It need not be a 
formal statement but may be made out 
by conduct. He is supported by Tyabji 
on Muslim law where the learned author 
states: 

‘Even when the declaration and ac- 
ceptance are not expression in words, so 
long as the intention is evidenced by 
conduct, it would be sufficient.” - 
However, on the evidence, I am unable 
to discern any conduct sufficient to mani- 
fest the wish to give on the part of the 
donor. At the most, the documentary 
material is; ambiguous - and I am not, 
therefore, inclined to depart from the 
findings concurrently rendered on this 
question. .It follows that, the oral hiba 
pleaded by the appellant must fail. Even 
otherwise, the factual finding is not avail- 
able to be canvassed.. Of course, ‘counsel 
for the appellant insisted that gross errors 
in the appreciation of the evidence vitiate 
the holding. Granting this. criticism ‘to 
be well-founded, I must remind myself 
and counsel about the finality applicable 
in such situations. 

. 4. .Two minds are better than one 
and three may improve upon two but 
then we must halt at two, for practical 
réasons. Not that affirmation in first ap- 
peal invests the finding with infallibility 
but that in this imperfect world- the 
smaller chances of error even beyond the 
second tier and the expense and -delay 
of escalated litigation justify closing the 
door when the first two Judges concur 
in the factual. conclusion at separate 
levels. Miscarriage of justice takes many 
forms, even. too many notches of the 
appellate ladder. Legal issues are a 
thing apart. 

5.. At this stage, a consideration 
of Ext. Bl becomes necessary, both re- 
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garding its admissibility in evidence and 
its genuineness, because while the ap- 
pellants have alternatively sought to sup- 
port their case. of gift on the strength 
of this document, the respondents’ have 
successfully repelled it in the courts 
below as inadmissible being unregistered. 
Neither court has gone into the question 
of its genuineness, though. This unre- 
gistered document, labelled an agreement 
but signed only by the deceased, reads in 
its various clauses, as an allotment of 
items, including the plaint schedule pro- 
perties, to the’ various defendants 
reserving a- life interest in the 
usufructs. of those set apart to the 2nd 
defendant. : The respondent quarrels with 
this document as a concoction brought 
about by conveniently pressing into ser- 
vice an available old’ stamp paper 
of the face value of Rs. 2/-. I shall 
refer to the veracity of Ext. B1 later, 
but I.mention here that the courts below 
have not investigated this aspect of the 
case but have confined themselves to the 
obligatory registrability of the deed and 
its inadmissibility on account of non- 
FERIRE ARON, y : 

6. What is called an agreement 
turns out to be a unilateral declaration 
and this provokes suspicion. What is 
more, gifts are recited in it to the various 
defendants as if they were made by Ext. 
Bl itself, as distinguished from a mere 
record of an anterior oral gift. If one 
is faithful to the language used in Ext. 
B-1, one cannot treat it as a mere recapi- 
tulation or repository of a past transfer 
by way of gift. I must, therefore, pro- 
ceed’. to deal with this deed, as it pur- 
ports to be, and then ascertain whether. 
it is inoperative and inadmissibile. The 


relevant provisions of law relied upon by 


counsel for the respondent in this con- 
nection are Sections“ 17 and 49 of the 
Indian Registration Act. Section 123 of 


_the Transfer of Property Act lays down: 


how a gift may be made -and insists that 
it must be effected by a registered instru- 
ment signed by or on behalf of the 
donor, and attested by at least two wit- 
nesses. But Section 129 of that Act ex- 
pressly excludes the application. of that 
Chapter to Muslim gifts: 


“Nothing in this Chapter EEA 
shall be deemed. to affect any rule of 
Mahomedan law.” 

The. argument, therefore, runs that if the 
rules of Mahomedan law bearing on gifts 
provide for making one without resort 
to registration, Section 123 is out of the 
way-—thanks to Section 129. Assuming 
that, for this reason, the need for a re- 
gistered deed as prescribed by the Trans- 
fer of Property Act is obviated, what is 
the impact of Section 17 of the Registra- 
tion Act on compulsory registration of 
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Muslim gift deeds? Section 49 puts an 
embargo on the reception, as evidence, 
of any deed affecting immovable property 
unless it. has been registered, provided 
it is ‘required to be registered by S. 17. 
(The Transfer of Property Act may be 
kept out for reasons already explained). 
Thus, if Ext. D1 is registrable under 
Section 17, it becomes important to 
effectuate a-gift and has also to be shut 
out as a piece of evidence. The crucial 
question, therefore, is whether a deed of 
gift executed by a Muslim is hit by Sec- 
tion 17.- For this part of the argument, 
I am assuming that the three requisites 
of a-valid Muslim gift, of declaration, 
acceptance and vesting of possession have 
been complied with. 

7. Section 17° (1) of- the Indian 
Registration Act enumerates the docu- 
ments which shall be’ registered and in- 
eludes therein “instruments of gift‘ of 
immovable property”. Counsel for the 
respondent, supporting the view taken by 
the courts below, cited the rulings re- 
ported in Maula Bakhsh v. Hafiz- ud-Din, 
(AIR 1926 Lah 372), Sunkesula Chinna 
Budde Saheb v. Raja Subbamma, (1954-2 
Mad LJ (Andhra) 113), Jannat Bai v. Firm 
Janee Khusalji Jethaji, (LR (1960) 10 Raj 
1470) and Inspector General of Registra- 
tion and Stamps v. Tayyaba Begum, AIR 
-1962 Andh Pra 199 (FB). -Hè also relied 
upon the text books ön Muslim. law and 
Mulla’s Commentaries’ on the. ‘Registra- 
tion Act. 

ghee Lal, C. J. held. in the Lahore 

‘that the document which was a 
Muslim deed of gift could not be receiv- 
ed in evidence for want of registration. 
Nor could the terms of the instrument 
‘be proved by oral evidence. The main 
point considered, however, was whether 
a mosque was a. juristic person. Really 
no discussion of the point under Sec. 17 
is found. 

Mr. Justice Umamaheswaram held in 


"1954-2 Mad LJ (Andhra) 113 that the: 


document his Lordship was considering 
was, in substance, a gift deed by .a 
Muslim and was inadmissible in evidence 
for want of registration. The reasoning 
adopted ‘may be given in the words of 
the learned Judge: 

“So, it (the gift deed) really effected 


an immediate transfer’ of ownership and. 
was not a record of a past gift made - 


according to rules of Mahomedan law. 
The. document, therefore, falls directly 
under the terms of Section 17 (1) (a) and 
is ‘inadmissible in evidence under Sec- 
tion 49 of the Registration Act.” > 

- A single Judge of the Rajasthan High 
Court took the same view, but dismissed 
a ruling of the Calcutta High Court re- 
ported in Nasib Ali v. Wajed Ali, (AIR 
1927 “Cal 197), which held a contrary 
view, as ‘obiter observations. The learn- 
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‘also set the seal of its authority on this 


to the rules of Mahomedan law, but it 


effecting a transfer in the manner con- 


ALR 


ed Judge held that a Muslim gift was 
governed by. Section 17 (1) of the -Re- 
gistration Act although his Lordship 
pointed out that the document dealt with 
in that case “is not: strictly speaking a 
gift deed”. Thus, the observations of 
bis Lordship may, in a sensé, be regard- 
ed as obiter. 


__A Full Bench of'the Andhra Pradesh 
High Court in AIR 1962 Andh Pra 199 


view but did not refer to” the Calcutta 
decision. According to their Lordships, 
if the idea was merely to reduce to writ- 
ing what had -already happened, a re~ 
gistered instrument may not be neces- 
sary, but a Muslim gift deed falls with- 
in the sweep of Section 17 if it was in- 
tended by. the instrument to convey a 
property. Chandra Reddy, C. J. observ~ |. 
ed that Section 129 relieved a Mahome- 
dan from executing a registered instru- 
ment in making a gift if he conformed 
does not prevent a Mahomedan from j| 
templated by Section 123 and where he 
does execute -a transfer ‘deed, the , ques~ 
tion of registrability turns ‘on intentions 


.“The ‘main test to be applied in these 
cases is whether the parties regarded the 
instrument to be a receptacle. and appro- 
priate evidence of the transaction. Was 
it intended to constitute the: gift -or .was 
it to serve as a- record- of a past event? 
If it, is a mere memorandum of the 
things already transacted and did not 
embody the: gift, no registered Sosteni 





‘is necessary.” | 


8. I regret my inability to agree 
with the reasoning in these decisions. In 
the contéxt of Section 17, a document ib 
the same as an instrument: and to draw 
nice distinctions between the two only 
serves to baffle, not to illumine. Mulla 
says “The words ‘document’ and’ ‘instru- 
ment’ ‘are used ‘interchangeable in the 
Act”. An instrument of gift is one 
whereby a gift is made. Where in law 
a gift cannot be effected by a ‘registered 
deed as:such, it cannot be an instrument 
of gift. The legal position is well-settl- 
ed... A Muslim gift may be valid even 
without a registered deed and may be 
invalid even with a registered deed. Re- 
gistration being irrelevant to its legal 
force. à deed setting out a Muslim gift 
cannot be regarded as constitutive óf the 
gift and is not compulsorily registrable. 

9.. Against this argument counsel 
invoked the authority of the Andhra . 
Pradesh Full Bench. One may respéct 
the ruling but still reject the reasoning. 
The Calcutta Bench in AIR 1927 Cal 197 
has discussed the issue from the angle I 
have presented. The logic of the law 
matters more than the judicial numbers 


| 
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behind ` a- view. The Calcutta ‘Bench 
argued: 

“The essentials: of a sift under ‘the 
Mahomedan law are .\.......:.. .... A simple 


gift can only be-made by going through 
the above ‘formalities and no written in- 
strument is required.. In fact no writing 
is necessary to validate a gift; and if a 
gift is made by a written instrument 
without delivery of -possession, it is in- 
valid in law .............06 t being so, a 
deed of gift executed by a Mahomedan 
is not the instrument effecting, creating 
or making the gift but a mere piece of 
evidence Under Section 17 of 
the Registration Act an instrument of sift 
must be registered.. By.the expression 
‘instrument of gift of immovable pro- 
perty’ I understand an instrument or deed 
which creates, makes or completes the 
gift thereby transferring the ownersnip 
of the property ...:.........:. The present 
document does not affect immovable pro- 
perty. It does not transfer an immov- 


amen eraccwacce 


able property from. the donor to the. 


donee which only affords evidence of the 
fact that the donor. has observed the 
formalities under the Mahomedan law in 
making the gift ............... I am prepar- 
ed: to go so far as to hold that a docu- 
ment like the present one is not com- 
pulsorily registrable under the Registra- 
tion Act, or tbe Registration Act does 
not apply to a so-called deed-of gift ex- 
ecuted by a -Mahomedan.” 

These observations of Suhrawardy, J. 
‘Ihave my respectful concurrence. So con- 
fining myself to. this contention’ for the 
nonce, I am inclined to hold that Ext. Bl 
is admissible notwithstanding Ss. 17 and 


49 of the Indian’ Registration Act. This - 


conclusion, - however, is little premature 
if I may. anticipate my opinion on the 
operation of Section 129 of the Transfer 
of Property Act expressed later in this 
judgment. Indeed, in the light of my 
interpretation of Section 129; Ext. B1 
needs to be registered. For the present 
I indicate my conclusion, if the law of 
gifts for Muslims were not to be govern- 
ed by Section 129. 

10. The question of credibility 
follows close upon the heels of admissi~ 
bility. So, then, is Ext. Bl an honest 


deed or a ersatz? There is considerable. 


force in respondent’s criticism of spuri- 
ousness but there has been no find- 
ing by either court, as stated earlier, 
about the genuineness of this deed. Very 
much depends ‘on the identity of the 
signature on it with that of the decéased 
and the: attendant circumstances of lis 
alleged birth. A further question arises 
as to whether there is sufficient pleading 
to support the case of gift ag resting on 
Ext. Bl. - There is reference to it in the 
notices exchanged antecedent to the suit. 
There is also mention of it in the written 
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statement. What is more, the parties 
have gone to trial and have led evidence 
on this document and the Courts have 
considered the case of a gift based on it. 
In this background, it may be too techni- 
cal to decline consideration of the plea 
ofthe appellants that Ext. B1 constitutes 
a gift by. Makku Rowther. No surprise 
nor prejudice; and indeed there is some 
reference to it-in the pleadings and actual 
consideration of it by the courts below 
—-enough to warrant a disposal on merits 
of the defence based on Ext. B1.. AIR 
1956 SC 593 lends support to this view. 


11. If there was an earlier oral 
gift why Ext. B1? The two cases mili- 
tate against each other and the penalty 
a` party -pays for raising inconsistent 
pleas is judicial scepticism about both. 
Why style a gift an agreement? This 
deepens scepticism into active suspicion. 
And when it a remembered that the 
donor was near-nonagenarian, a 
paralytic muntouded by the beneficiaries 
under the alleged gift-cum-partition, sus- 
Picion darkens into distrust and the point 
is‘clinched by the circumstance that no 
one son has dared to swear to the actual 
execution by the late Rowther. That is 
the end of Ext. B1. 


12. =. Counsel have argued at great 
length the remaining issue of the semantic 
shade of the word ‘gift’ in Section 129 
of the Transfer of Property Act in the 
perspective of the Constitution. Out of 
regard to the learried advocates and the 
importance of the question discussed, I 
shall deal’ with the point. May be a con- 
Stitutional issue should not be decided 
unless necessary for the case but here 
the dispute revolves round the scope of 
Section 129 rather than its vires and has 
a bearing on. the decision of the appeal. 
The section reads: 


“Nothing in this Chapter .............. 
shall be deemed to affect any rule of 
Muhammadan. law.” 

Section..123 lays down the manner ‘in 
which a gift. has to be effected and pre- 
scribed the need for a registered instru- 
ment signed by the donor and attested 
by at least two witnesses if the subject- 
matter is immovable property. If these 
statutory prescriptions apply to Ext. B1, 
obviously it for non-compliance. 
Counsel for the appellant naturally seeks 
sanctuary- in Section 129 while counsel 
for the respondent first challenged the 
vires of the exemption itself because it 
is discriminatory onthe ground of reli- 
gion but later limited his submission to 
a construction of the.provision tuned tc 
the fundamental rights in Part I. In 
particular, he relies upon Arts. 14 and 
15 (1) and argues that to avoid the lethal 
operation of Art. 13 a restricted mean- 
ing has. to be attributed to the word ‘gift’. 
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` It is absolutely plain that equality before 
the law and the equal protection of the 
laws enshrined in Art. 14 and the non- 
discrimination against any citizen on 
grounds solely of religion promised in 
‘Art: 15, have been prima facie deviated 
from in Section 129 which declares that 
the provisions of the Transfer of Pro- 
perty Act relating to gifts will not affect 
a class identified by its religion. Abso- 
lute equality is a -human impossibility 
and so, the practical sense of the law has 
evolved the principle of reasonable classi- 
fication. Equality means that among 
equals the law should be equal and not 
that unequals should be ‘treated equally, 
as that will lead to Procrustean injustice. 
This spells in the State the power to 
classify on. the basis of rational distinc- 
tions relevant to the ‘particular subject 


dealt with, so that what might appear., 


to be superficially discriminatory may 
prove, in substance, to be practical equity. 
Such classification’ may be. religion-ori- 
ented. The crucial tests of a valid classi- 
fication are (1) an intelligible basis for 
segregation and (2) such basis having en 
intelligent nexus with the object of the 
law challenged. ` TN- 
12-A. Mere appeal to religion is 
never enough. For, religion, in a demo- 
cratic republic, is-no amulet, the wear- 
ing of which by a statute will inhibit in- 
validation of, any. and every. discrimina- 
tory law. But where a religion, around 
which practices . and institutions have 
grown differentiating. it from other 
denominations, becomes . the active 
foundation of real classification of per- 
sons and transactions, it may legitimately 
and legally wash away the apparent. vice 
of discrimination. The uneasy conscience 
of the equality article is satisfied once 
the concession to classification is sub- 
jected to the twin tests set out above. 


13. What then is:the differentia 
here? Religion, of course, it is’ true that 
Hindus ‘and Muslims and men of other 
faiths in the -pluralist society of India 
have understandable differences in thir 
social ethos. The oneness of Allah and 
Eswara has not inhibited, over. the cen- 
turies .of co-existence, the diversity of 
faiths and religious life among: their res- 
pective followers. Law, being a social in- 


strument charged with realism, accepts: 


this spectral nature of the Indian com- 
munity and deals with people, in some 
` circumstances, on the. basis of their re- 
ligion. The next step is the need to find 
a nexus between the religious differentia 
and the purposes: of the Act. Constitu- 
tional ‘commonsense, therefore, ‘queries 
what Islam has to do with attestation 
and registration. Chapter VII of the 
. Transfer of Property Act has, as one of 
its purposes, laid down the form.and the 


‘of the terms of a gift. Registration is so 


_ gious plea; for, the constitutional founda- 


“Hedaya (See 


A.LE, `’ 


manner of effecting a transfer by way 
of gift. Registration is insisted on so 
that there may be public notice and per- 
manent record about. what affects im= 
movable property. . This wil protect 
potential buyers from the donor and the 
donee and. eliminate possible uncertainty 


familiar a process in this country for 
Muslims and others alike that the Trans- 
fer of Property Act in Section 3 imputes 
constructive notice of.a transaction .re- 
lating to immovable property required to 
be registered by law from the date of 
registration. Mulla explains: 
“The real purpose of registration is 
to secure that every. person dealing with 
property, where such dealings require re- 
gistration, may rely with confidence upon 
the statements contained in the register 
as a full and complete -account of all 
transactions by which his title may be 
affected unless indeed he has actual notice 
of some unregistered: transaction which 
may be valid apart from registration.” ' 
Similarly, attestation also: helps to make 
for certainty of the transaction, its soie- 
munity, the avoidance: of disputes and’ the 
possibility of easy proof. Lf these be the 
objects of the section the. religious basis 
of the grouping must have reasonable 
relation to .these-.objects. At the first 
flush it strikes me that unless a reco- 
gnisable - allergy to. attestation in the 
Muslim way of life or an Islamic re- 
pugnance to registration asa religious 
reaction can be made out, the insistence 
on these formalities by Section 123 can- 
not be avoided . any more by Muslims 
than by Hindus or Budhists on a, reli- 





tion for a permissible classification Ly 
religion would otherwise be absent. 
Indeed, the very insistence on delivery of 
possession is, I have a hunch, visible evi- 
dence- of those days which a registered 
deed supplies now. - 
:14. Learned counsel for the ap- 
pellant, familiar with the relevant reli- 
gious lore, agreed that there is no re; 
ference anywhere in the verses of the 
Quran to a hiba. Nor do the hadiz which 
also have religious’ import, -being the 
great Prophet’s sayings, advert to gifts 
except as acts of love and goodwill. The 
Hamilton, 2nd Edition at 
page 482) states “Deeds of gifts are law- 
ful; because the Prophet has said, “Send 
ye presents to each other for the increase 
of your love,”~which implies the legality 
of gifts, as by presents is meant gifts!” 
Even the traditions: and the- opinions òf 
doctors or divines. do not object to docu- 
mentation .of gifts or their being’ record- 
ed before æ public officer. While Imams 
have evolved the three ingredients of 
declaration, acceptance and vesting ‘of 
possession under the then conditions, 
at $ | 

l 
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there is no hint anywhere of any taboo 
on a Mussalman reducing a gift to -writ- 
Te to get it attested or to get it regis- 

by any public authority. . It is 


i ae A to notice that before the Am- 


ending Act of.1929 ‘even Hindus and 

Budhists had been exempted by Sec- 

tion 129 except from ‘Section 123. But 

they were omitted from the exemption 

provision by Act 20 of 1929, the reasons 

for it being thus stated by the eerciat 
ittee: 


Py ¢ a ET EART The provisions of Chaps 
ter- VII relating to gifts are based on 
general. principles and do not conflict 
with the rules of Hindu or Budhist’ law 


ference to Hindu and Budhist law.” 


. I am unable to see any conflict with 
the rules of: Muslim law- either—except, 
may be where religious or charitable gifts 
are made. They are only supplementary, 
not derogatory to the Mahomedan law 
of gifts., To' sum up, communities can- 
not, in’ my opinion, be classified fòr pui- 
poses of documentation, attestation and 
registration of purely secular gifts, with 


- constitutional justification, on grounds of 


- perties and wakfs. 


religion in the extreme acceptation of the 
word, without ‘serious risk of termino- 
logical in exactitude. 


15. The position may be basically 


‘different in the case of wakfs, trusts and 


pifts.of a religious. or pious or charitable 
nature like Sadaqahs. Indian humanity 
is not secular enough to obliterate re- 
ligious sentiment. Article 25: protects the 
tight: to religious practice. and- Art. 15 
does not proscribe. religious grouping al- 
together. So. much so, gifts prompted 
by piety or possessed of-a sacred- savour 
may be sified on a religious differ- 
entia; not so, purely secular transfers.. A 
gift by ‘a Muslim paramour to a ‘heathen 
mistress cannot claim , immunity ‘from 
Section 123 on godly grounds! To hold 
that any pift, be it of the most mundane 
and profane category or not, is absolved 
from the reasonable prescriptions of Sec- 
tion 123 of the Act by the’mere incanta- 
tion of a particular religion is to make a 
shambles of Arts. 14 and. 15 (1). and’a 
simulacrum. of Art. 44. -The old laws 
must be tuned up to the. new law of the 
Constitution and the spirit of the times. 
Religious and charitable transfers saad 
en a different footing. 


"16. ‘The Shariat “Act, 1937 (Act 


'26 of 1937) provides for the application 


of the Personal Law in regard to various 
matters like marriage, succession, dower, 
guardianship, gifts, trust and trust pro- 
Counsel for the ap- 
pellant cited this enactment in support 
of his proposition that in all controversies 
relating to gifts the rule of decision.shall 
be the Muslim Personal Law. I do-not 
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We. propose to omit the re- 
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think that the,- application of Muslim 
Personal Law to gifts precludes the ap- 
plication of other laws which do. not run 
counter to- the rules of Muslim law. 
For instance, the gift tax may be levied 
from a Musalman although the rules of 
Muslim law do not’ provide for such 
levy. Therefore, the need for a docu- 
ment. its attestation and registration are 
not necessarily inhibited by Section 2 
of Act 26 of 1937. Moreover, the expres- 
sion ‘gifts’ in Section 2 along with trusts 
and trust properties. and wakfs takes 


“colour from: the -society of these words. 


I am inclined to. think that the amplitude 
of the expression ‘gift? in the Transfer 
of Property Act (Section 129) must be so 
Tead down as to restrict it to transactions 
and presents with a religious or. charit- 
able. motivation or purpose. 

' 17. Whatever might have been 
the content of the word ‘gift? in Sec- 
tion 129 when it was originally enacted, 
its meaning has to be gathered today in 
the constitutional perspective of Arti- 
cles 14, 15, 25 and 44. As years go on, 
meanings ‘of words change and the 
changing circumstances illuminate the 
new import of that meaning. In gather- 
ing the new meaning, ‘courts will remem- 
ber that a Judge is not a variety of im- 
personal’ calculating machine who merely 
supplies the: letter of the law. When in- 
terpreting the provisions ‘of law. suscep~ 
tible to different meanings, a Judge has 
to` pay due regard, though to a limited 
extent, “to the polices which he believes 
to represent the sober second thought of 
the community that framed it and are 
suited’ to: its inarticulate needs.” 


18. Judicial salvage of a statutory 
provision: by. limiting the semantic sweep 
of the expressions used and tailoring it 
to the constitutional requirements... if 
that is -possible without a re-writing of 
the provision, is a sound practice honour- 
ed and adopted by eminent Judges. It is 
well accepted that that mode of construc- 
tion of an Act which uses wide words as 
will bring it within constitutional limits 
‘should . be preferred. “The leading case 
on the ‘subject.in India is the one report- 
ed in In the matter of Hindu Women’s 
Rights a Property Act (1937) (AIR 1941 
FC 72). The enactment there impugned 
used the word ‘property’ which could 
embrace agricultural and’ non-agricultu- 
ral property although the Legislature 
which enacted the law could not have 
legislated on agricultural property. The 
argument that the expression ‘property’ 
included every type of property and the 
statute out-ran the power of the Central 
Legislature was met by Sir Maurice 
Gwyer, Chief Justice thus: 

“No doubt if the. Act does affect 
agricultural land in the Governors’ Pro- 
vinces, it was beyond the competence of 
the Legislature to enact. it; and whether 





. held that the . 
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or not it does so must depend-upon the 

meaning which is to be given to the word 
` ‘property’ -in the Act. -If that word 
necessarily and: inevitably comprises all 
forms of property. including agricultural 
land, then clearly the Act went beyond 
the powers of the Legislature; .but when 
a Legislature with limited: and restrict- 
ed powers makes. use -of a word of. such 
wide and general import, the presump- 
tion must surely be that it is using’ it 
‘with reference to that kind of property 
- with respect to: which it is competent. to 
legislate and to no other. The question 
is thus one of. construction, . and unless 
the Act is. to be regarded as wholly 
meaningless and ineffective, the Court is 
bound.to construe the. word .’property’ 
as referring only to those forms of pro- 
perty with respect to which the Legisla- 
ture which enacted the Act was .com- 
petent to legislate. that-is to say. property 
other than agricultural land’ 
In a Bombay case (State. of Bombay. y. 
Heman Santlal . Alreja, AIR .1952 Bom. 
16) a similar point arose, the controversy 
being whether the words “any purpose” 
would include “purposes of: the Union” 
making the Act ultra vires of .the State 


Legislature. Chagla C. -J. disposed .of 
the contention thus: “...0........ There js 
a’ very importarit principle which must 


be ‘one in mind in construing. a statute 
sete luaveaks If possible, a construction should 
be vlaced upon a statute which would 
put it within the limits of-the compete; 
nce of the legislature rather than out- 
side those limits.” 
decision (reported in 
Kunhammad Haji v. Agricultural In- 
come-tax Officer, I. L. R. (1960) Ker. 822) 
M. S. Menon, J: (as. he then was) adopt- 
ed the same canon of construction and 
Agricultural’ Income-tax 
Act, 1950,. when it defined “agricultural 
income”, must be deemed“to have used 
those words with the implicit limitation 
implied by the words. of the Constitution 
(Article 366 (1) by importation of the 
additional words “and is- either ‘assessed’ 
to land-revenue in the taxable ` territo- 
ries” specified in Section 2 (1). (a) of the 
Tndian Income-tax Act, 1922... Again, in 
Corporation of Calicut v. Jothi. Timber 
Mart. ILR (1965) 2 Ker ‘639 the same court 
adopted the same approach following the 
lead of Gwver, Chief Justice, and limit- 
ed the words used in Section 126 of the 
Calicut City Municipal Act, 1961: to fit 
into the strait~jacket of Entry 52 in List 


II of the VIIth Schedule to the Constitu-' 


tion M. S. Menon, Chief Justice,’ there 
referred to observations of Brougham 
L. C. in Langston v. RO: (1834) 3 
Cl & Fin 194:, 


“that: when ‘two eas otreading arè 
possible where the one destroys and the 
other preserves; it is the rule of law, and 
of equity following the law in this. res- 
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„poses or to pious persons made by a 


t 


A.I.B. 


pect (for it is a rule of commonsense) 
that you should rather lean towards that 
construction which - preserves, than to- 
wards that. which destroys. i 


In Patroni’s case, A. M, Patroni v. Kesa- 
van, (1964 Ker LT 791, para. 17 = (ATR 
1965 Ker 75) - (FB), 
Court ` desisted’:: ‘from . peice -down 
rule 44 of Chapter XIV-A of the Kerala 
Education Rules, 1959 by reading into 
the word ‘ordinarily’ -the constitutional 
limitation implied in Article 30 (1). The 
Supreme Court in Diamond Sugar Mills 
Ltd. v, State of Uttar Pradesh (AIR .1961 
SC 652) had a similar situation to deal 
with and: Rajagopala Ayyengar J. chose 
the line of construction above ‘sketched 
when construing the expression “lo 
area” in the U. P. Sugarcane Cess Act, 
1956. although: the majority judgment 
proceeded on a slightly different basis. 
Again, the Supreme. : Court, as late ag 
AIR -1970 SC 264 (Jothi Timber Mart v- 
Corporation of Calicut) approved of the 
principle, of interpretation I- have elabo-! 
rated above relying upon AIR 1941 FC 
72. The Court observed: . 

“When the power of the Legislature 
with -limited authority is exercised ini. 
respect of a subject-matter, but words of, 
wide and general import are used, it may 
reasonably be presumed that the Legi- 
slature was aoe the words in regard to 
that activity in respect of which it is 
competent to legislate and to no other; 
and that the Legislature did not intend 
to transgress the limits “imposed by the: 
Constitution.” `` 
Their Lordships ood: of the manner | 
of construction adopted by the Kerala 
High Court. in the Calicut City Munici- | 
pal case: Indeed; it was‘an appeal from 
that writ appeal judgment. 


‘Although the ‘various ici 
I have. referred to relate to the compete- 
nce of the Legislature, I see’no differ- | 
ence in ‘principle when the restriction is , 
enjoined by Part IIL. To save the life ofa i 
legislation a ‘limited judical surgery, some~ , 
times plastic’ ‘surgery, is permissible: It is 
therefore; right, as a` matter of construc-| | 
tion, to limit the scope of the expression 
‘gift’ in Section 129 of the Act to that 
category of gifts which has a ‘réligious 
Import or charitable ` motivation. “Sada- 
qahs, for instance, come under this cate+| | 
gory. There may. be gifts for pious pur ' 
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Muslim for securing spiritual benefit, ! 
falling into well recognised categories 
familiar-in his religion such as a gift tol ; 
a person who is required to recite the 
Quran for the good of the donor’s family. 
Purely secular gifts cannot get the pro- 
tection of Section 129 . if. that provision 
is read down to vindicate a reasonable 
classification. 


The Transfer of Property © ‘Act is a 


1 


i 


t 
l 





pre-Constitution statute and the expres- 
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sion ‘gift’ in Section 129 may, perhaps, 
save all manner of gifts made prior to 
the Constitution, the truncated meaning 
for the word ‘gift’ being assigned only 
because of Articles 14 and 15 (1). 


20. One of the seminal and, may 
be, radical ideas our founding fathers 
dearly held was the making of a secular 
society in India and, surely a sine qua non 
for such a social structure is that God and 
Caesar remain each in his domain. I am 
indirectly fortified in my conclusion by 
the knowledge that Islamic Iaw, all over 
the Middle East and even Pakisthan is giv- 
ing way to reforms of a secular inspira- 
tion (Vide the article on Modern Trends 
in Islam: Legal Reform and Modernisation 
in the Middle East by J. N. D. Anderson 
The International and Comparative Law 
Quarterly Volume 20, Part I, 4th Series, 
page 1). The dyke of orthodoxy has 
been breached by the modern trends 
and codes of family law; and no theory 
of judicial lockjaw has forbidden the 
courts from strengthening the tides of 


change, The integration and modernisa- 
tion of personal laws, Hindus 
Muslim or other. under the 
heavy impact of the law of 


our Constitution is too real a factor for 
change to be rejected, if I may say so 
sotto voce. The present case is an inst- 
ance in point. 


21. -No substantial question of the 
interpretation of the Constitution arises 
here as the various facets of Article 14 
have been fully settled by the Supreme 
Court. I am clear that Sec. 129 of the 
Transfer of Property Act is valid as 
read down in the light of Part III of the 
Constitution. Counsel for the respondent 
fs right in his submission that Order 


XXVUO-A of the Civil Procedure Code is. 


not attracted in a mere case of construc- 
tion of a section in an Act. The ratio of 
ATR 1960 SC 356 also inclines me to this 
view. 

22. In this view. the only ques- 
tioh would be whether Ext. B1 is tinged 
with sacredness in its terms and object 
or is purely secular in its operation and 
import. The end result of classifying 
gifts in the manner I have suggested 
meets the mandate of Article 44 ofa 
secular symbiosis of many religions 
which will run in separate streams in 
matters religious but will flow along the 
mainstream in matters nonreligious. To 
a limited extent, the law of gifts be- 
comes common for all citizens of India 
In keeping with the directive principles. 


23. Before parting with this 
topic, I must refer to two decisions cited 
at the bar by counsel for the appellant 
in support of his contention that Sec- 
tion 129 of the Act was altogether im- 
mune to any invasion by Articles 14 or 
45 (1) and even 13. A direct Division 


M. Rawther v. M. Charayil (V. R. K. Iyer J.) 


[Prs. 19-25] Ker, 35 


Bench decision of the Patna High Court 
reported in Bibi Maniran v. Mohammed 
Ishaque (AIR 1963 Pat 229) and another 
Bench decision of the Bombay High 
Court which considerably fortifies the 
plea of the counsel, were discussed at 
some length, In the Bombay case, the 
learned Judges went to the extent of lay- 
ing down that personal law is not included 
in the expression “lawsin force” used in 
Art. 13 (1). With great respect. I demur 
to the proposition and to the reasoning 
adopted in reaching this result. Perso- 
nal law so-called is law by virtue of the 
sanction of the sovereign behind it and 
is, for that very reason. enforceable 
through court. Not Manu nor Muhamm- 
ed but the monarch for,the time makes 
‘personal law’ enforceable. Article 13 
(1) gives an inclusive and not exhaustive 
definition. And I respectfully venture 
the opinion that Hindu and Mohomedan 
laws are applied in courts because of old 
regulations and Acts charging the courts 
with the duty to administer the personal 
laws and not because the ancient law- 
givers obligate the courts to enforce the 
texts. Of course, the Shariat Act also 
has made the Sharia applicable to 
Muslims in matters of family law. gifts, 
wakfs ete. 

24, Chitaley on the Constitution 
of India has made a critical reference to 
this aspect of the decision excluding 
personal law from Article 13 (1). How- 
ever, the learned Judges proceeded to de- 
cide the case on the footing that Arti- 
cle 13 (1) applied. Very rightly, if I 
may say so with great deference, the 
Bench found a reasonable classification 
of Hindus and Muslims and others and 
further found that it was perfectly open 
to the State to embark upon legislation 
for one community or to introduce social 
reform by stages community-wise. Their 
Lordships were dealing with Bombay 
Prevention of Hindu Bigamous Marri- 
ages Act (XXV of 1946) and it is impos- 
sible to hold a different view from what 
their Lordships have held that the basis 
of the classification adopted by the Legis- 
lature had rational relation to the object 
of the statute. 


25. The Patna High Court, in 
(ATR 1963 Pat 229), decided the identi- 
cal point raised here. The court justified 
legislative classification on grounds of 
religion, relying on the Supreme Court 
ruling in Moti Das v. S. P. Sahi (AIR 
1959 SC 942). The Supreme Court up- 
held the Bihar Hindu Religious Trusts 
Act which dealt differently with the 
trusts of Hindus and Jains: and exempted 


` Sikhs from the operation of the Act on 


the ground that in the essentials of 
faith and religious practices were diverg- 
ences among them sufficient to justify 
legislative classification of their respec- 
tive religious trusts, There are serious 
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differences between muslims and. others- 
all right.. The Patna Bench argues from 
tbis premise: 


a OSA ..and, therefore. the rules 
of a law regarding gift are 
based on ~ reasonabble classification 
and the ‘provision of Section 129 
of the Transfer of Property Act 
exempting Mahomedans from certain pro- 
visions of that Act is not ‘hit by Article 14 
of the Constitution.” 

It is really a, case of. non-sequitur. 

To bold that religion. can form the basis 
of classification is--one thing; to use it 
to validate discriminatory Jaws on sub- 
jects or for objects unrelated to religious 
mores is another. The learned’ Judges 
conveniently assume the precise point 
that needs to be established, for, it is a 
little abscure' how in the: nature of- the 
bulk of secular gifts Muslims and Hindus 
are not similarly. situated, particularly 
regarding . attestation ane registration. 
The irrelevance .of ‘thée.. basis to the 
statutory object will, be evident 
if we apply. it to Parsi -sales and 
Muslim mortgages ‘and label it religious 
grouping! The ‘classificatory predicate is 
religion. Good, But in’. constitutional 
technology it must be ` geared to the pro- 
peller, the object or purpose of the im- 
pugned law. On the other hand, if- we 
narrow down the scope of. Section 129 of 
the Act by reading down the ambit of 
‘gift? to confine ‘it to all manner of re- 
ligious and charitable gifts, the dual 
elements ‘of reasonable classification, will 
be fulfilled." The oddity ‘of any larger 
area of exemption is heightened when we 
remember that gifts by Muslims even” to 
non-Muslims are covered by Section 129, 
: ed without the limitation’ suggested; 
a variety of gifts with pepper-corn 

aea Bin are regarded ‘ag hiba. bil 
fwaz or’ sales and require attestation ` ‘and. 
registration. . Our Civil’ law may thus be 
reduced to a set of totems contrary (to 
the approach sketched by Article 44. 
The conclusion that I reach about | the 
construction of Section 129 of the ‘Act, 
- against the backdrop of ‘Article’ 44 and 
inseminated by Articles 14° and 15 (1) 
is that such ‘gifts as are non-secular will 
be exempt from the operation of Chap- 
ter VII of the Transfer of Property Act, 
but ‘no other:: Ext. Bl Is-a plain secular 
gift by. father: to childtes and ‘cannot 
claim exemption from compliance `` with 
Section 123 of the Transfer of Property 
Act, The logical culmination’ of this dis- 
cussion ‘is that the plaintiffs suit -for 
partition must be decreed. I affirm the 
decree granted by. the courts below and 


there is no dispute regarding the shares. ` 


The view that I take may, to a little ex- 
tent, update the law -of gifts by elimi- 
nating an exception which is out. of tune 
with Article 44 and the. secular basis of 
modern India: May. be one has occasional- 


M. Rawther v. M.. Charayil (V. R. K. Iyer J.j. 


Est. A 


A. IR 
ly to pay homage to Lord Atkin who ke. i 
horted in a different context. 

“When these ghosts of the past stand 
In the path of justice clanking their 
mediaeval chains. the- proper course for: 
ee eae is to pass House them unde- 





26. . Twd. minor matters fall ‘for 
consideration in the concluding -stages of 
this appeal; The defendants had put-for-! 
ward a--plea that the deceased Makku, 
Rawther: had. made’: provision for . the! 
plaintiff by making over:to her and her 
son, P. W. 1, a property acquired. by him 
with his own funds under: Ext. A3 in! 
which he built a house, again with his, 
resources, and that. the. defendants were 
provided for under. Ext.-'!Bl. .Now: that 
Ext. BL and the: case of oral gift fall and 
a partition has been. decreed, it is worth- 
while considering’ whether ‘the property 
alleged to have been acquired by the 
deceased in the name of the plaintiff and 
her son as per Ext, A3 of 1954 should also 
be divided lest she should have the best. of 
both the worlds, It has been found by the 
trial court that the residential house of 
the plaintiff acquired under Ext. A3 was 
purchased with the funds: of Makku 
Rawther,’ The evidence -on this aspect 
of the case has been considered in detail 
by the.court which- saw the witnesses 
and chose to believe D. Ws. 6 and T- 
Having heard counsel on the, evidence 
relating to this item, I am ‘satisfied that 

this finding of the: trial court is correct. 
Obviously. the money needed .to purchass 
the item and to build a house thereon 
could not have been but that of the 
deceased father: The , Plaintiff, a young 
widow burdened with children, ` had no 
means of her own, P., W, 1, her ‘son, 
got a petty. job 2 or 3 years prior. to 

3 and the small salary he got was 
consumed by his own needs: as he him- 
self has deposed. The conclusion is that 
Ext. A3 property. was an asset of Makku 
Rawther. 

‘27. Counsel «for ‘the | Teona 
statès` that there has’ been -no - specific 
case asking for division of- this Item set 
up ‘by: the defendants, I think that is 
correct, There is also another difficulty 
in the. way of the appellants claiming 
partition of this item, The ‘son of the 
Plaintiff in whose name also Ext. A3 





. Stands is’ not a'party. to the -present 


suit. “However, a fresh suit for partition 
of this small item should be avoided,| if 
possible, -so ‘that multiplicity of litigation 
may be eliminat I, therefore,- 
the trial -court to- ‘permit: P. W.’ 1 helen 
impleaded and thé. written. statements io 
the: defendants amended so as to include 
a demand for division.of Ext. A3 pro- 
perty, if a motion is made for these +e+ 
liefs within two- months - from today,' If 
P. W. 1: when made a. party is able ; ae 
adduce .any. further evidence tilting tha 
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scales against the -deceased Rawther’s 
ownership of Ext. A3 property, it will 
be open to the court to come to its own 
conclusion. It might look a- little - odd 
that there should. be divergent ‘findings 
in the same suit in regard to. different 
parties on the same subject. I think it, 
therefore, proper to leave the matter of 
the ownership of Ext. -A3 property. open 
‘for the court of first instance to decide 
afresh, The view expressed by me ~is 
only provisional on ‘the available | evi- 


dence. : Of course, the circumstance that- 
_ the consideration -proceeded from Makku 


Rawther is almost a telling -factor in 
favour of. the’ defendants, subject to 
` other probative materjal that may. be 
brought up. 


28. The trial court has held that 
the defendants ‘were in possession `of the 
various items of property: covered by the 
suit. “Documentary evidence adduced by 
the defendants supports this view. If at 
all, the lower appellate court has indicat- 
ed its inclination to agree with this. con- 
clusion, although not clearly. I” am, 
therefore, of the view that the defendants 
except the 2nd defendant must be held 
to have been in possession since 1960 in 
the manner claimed by them. Nat that 
this will create rights in-their favour, 
but I direct that, as a matter of equity the 
court when passing the decree, 
have due regard tò the possession of the 
respective parties in making allotments 
and will reserve: improvements made by 
each in his favour. 


29. . Subject to. these minor direc- 
tions, I sis the appeal with costs. . 


‘Apnea dismissed 


AIR 1972-KERALA 37-(V 59 C 8)" 
*-FULL_ BENCH `, 
T. C. RAGHAVAN, AG. C."J., KK 
MATHEW AND P. NARAYANA i 
PILLAI, JJ.. : K 
; Cherppan Nadar Narayanan “Nadar, 
Petitioner v. Kumaran ,. Kochummini 
and. others, Respondents. . . 

Second Appeal No. 450 of 1968 D/-i- 
4-1971. ar SEAS 
- (A) onéaahes Laws: — Travan 
core Land Assignment Act (3 of 1097) — 
Rules for ` Assignment ‘on of 
Kandukrishy lands framed under, Rule 
6(2). In a suit for redemption and for 
recovery of subsisting “possessory me 
` terest Of a lessee in the property a qu 
tion whether the registry of the land Ta 
favour of ‘the mortgagee “will enure to 
his benefit or not is of no relevance and 
proper way ‘to decide this question is by 
separate suit. . (Para 5) 


1O/10/E284/71/YPP/ SSG : 


C. N. N. Nadar v. K. Kochummini (FB) 


(Prs. 27-29)-[Prs. 1-2} Ker. 37. 


(B) Tenancy. Laws — Kerala 
Land Reforms Act (1 of 1964) (as amend- 
ed by Act 35 of 1969), Section 2 (39A) — 
Ottikuzhikanam — The Sub-section has 
no application if. a transfer of leasehold 

interest in a land is effected by mortgage 
deed as the transferee in such case can 


at the most be a transferee of interest ` 
in leasehold right and so. there cannot 


Pe any transfer of land for the enjoyment 
as required by the Sub-section. - 


(Para 6) 
(C). Transfer of Property Act, 
(1882), Section 60 — i ent of 


right of redemption by pperetion of law 
— Merely by registry of a land under 
Rule 6(2) of the Rules for Assignment on 
of Kandukrishy land, in favour 

of a mortgagee of- the leasehold in- 
terest, ‘the leasehold interest of a mort- 
gagor lessee ot Kandukrishi land iş- not 
determined, - order to determine 
mortgagor’s Desha interest there 
must bea notice to quit given by a per- 
son in whose favour the registry has 
been granted- and so` long as it is not 
given the mortgagor has right to redeem 
the mortgage and recover his: poy 
leasehold interest. 1965: Ker L. T. 537, 
palit he AIR 1961 Ker, 124 and 1961-2 
Ker. L. R. 407, Overruled, (Para 5) 
Cases . Referred: Chronological Paras 


965) Be Ker L. T, 537 = (1965) 
1K L, R. 376, Neelakanta 
` Pillai v ' Madhavan Nair 3. 5 
(1961) AIR 1961 Ker 124 (V 48) = : 
1960 Ker ` L. T. 800, Kumaram- 


Kari ` ":Devaswom v- Uthuppu 
-7 Chacko 
(1961): 1961- 2 Ker L R . 407 = 
1961 : Ker. LJ 988, Chacko -v. 
3 


Janaki Kunjamma 

(1932) 22 Trav L, J. 968, Subra- 
-monian Kesavan - Empran Vv. 
Krishnan Govindan Plappalli 5 


..P. Sukumaran Nair, for “Petitioner; 


G. “Viswanatha Iyer, for Respondents. 


MATHEW, J.:— The 2nd defendant 
has preferred this second appeal against 
the decree passed by the District Court, 
Trivandrum, dismissing the appeal from 
the preliminary. decree passed by the 
Munsif allowing a suit for redemption 
of a mortgage, Ext. Pl, of the year 1097 
M. E. executed in favour of the pre- 
decessor-in-interest of ae 1 to 5.” 

2. The. . plaint Toperty was 
kandukrishi thanathu eros The Special 
Tahsildar, ‘-Neyyattinkara, by Ext Dl 
order passed during the pendency of the 
suit, granted ‘ a, of the property to 
the defendants: 1 to''5. The 2nd defen- 
dant;.among other things, contended that 
the, plaintiffs. have lost their. right te 
redeem- às the registry did not enure to 
the. benefit of the plaintiffs.. This. con< 
tention was overruled by the courts belew. 
Hence this second appeal; 





38 Ker, 


3. When the second appeal came 
up for hearing before a learned single 
Judge, he found difficulty in reconciling 
the decision of the Division Bench in 
Neelakanta Pillai v, Madhavan Nair 1965 
Ker L. T. 537 andthe two decisions by 
the learned single’ Judges in Kumaram- 
kari Devaswom v. Chacko 1960 Ker L. T. 
800 = AIR. 1961 Ker 124 and Chacko -v. 
Janaki Kunjamma (1961) 2 Ker L. R 
407. So he directed that the’ papers 
may be placed before the learned Chief 
Justice for the case being placed before 
a Full Bench; and the learned Chief Jus- 
tice has ordered the appeal for being 
posted before a Full. Bench, and that 
is how the appeal has come before us. 


4. The predecessor-in-interest of 
the plaintiffs who execu the mort- 
gage Ext. Pl was a lessee of the plaint 
property. Kandukrishi lands were 
originally the home farm lands of the 
sovereign, They were transferred to 
the State and the State dealt with the 
lands as government lands under the 
Land Assignment Act. The relevant 
rule under which defendants 1 to 5 
obtained the registry of the property = 
Rule 6 (2) of the Rules for Assignmen 
on Registry of Kandukrishy Tae 
dated 11-10-1958, framed under the Land 
Aomeni Act. Sub-rule (2) of Rule 6 
reads: 


“Where a i lessee -has ianeterad the 
possession’ of thanathu land to another 
person. whether’ by sale, sub-lease, otti, 
mortgage or any other transaction 
under a registered document executed 
before Ist October, 1957, the land shall 
be Heuiarened in the name of such trans- 
feree ....-. 


It was on the basis of this sub-rule that 
the 2nd defendant contended that the re- 
gistry enured to the benefit of the mort- 
gagee and that the suit for redemption 
was incompetent. _ 


5. As the mortgage was and 
could only be a mortgage on the lease- 
hold interest of the. mortgagor, the suit 
was really one for redemption and for 
recovery of the possessory interest of 
the lessee in the property. The interest 
of a lessee of kandukrishi thanathu land 
has been characterised as a ‘valuable 
interest’ in 1965 Ker L. T. 537 following 
the decision in Subramonian Kesavan 
Empran v. ‘Krishnan Govindan Plappalli 
(1932) 22 Trav L. J. 968 at: p. 976: where 
it was observed that “it was impossible 
to hold that the tenant held the lands ‘as 
a more tenant-at-will with no powers of 
disposal at all over them”. ‘We do not 


think that In a suit for redemption of a. 


mortgage on such an interest, the ques- 
tion whether the registry of the land in 
favour Of the mortgages would enure to 
his benefit or to the benefit of the mort- 
BO Sea Glan 


[Prs. 3-5} C.N. N. Nadar v, K. Kochummini (FB) (Mathew J) 
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gagor would have any relevance, as the 
mortgage that is sought to be redeemed 
is the mortgage of the leasehold interest. 
If by the registry the leasehold interest 
of the mortgagor was determined, and 
so the mortgagor has ceased to have 
interest in the . i 


tion might be relevant. But if by the|- 
registry the leasehold. interest 





mortgage on that . 
possession. The fact. that the mortgagee 
has obtained the registry, and the fact 
that even if the registry would enure to 
his benefit. would not entitle him t 
resist redemption. j 

In other words, even if it is assum- 
ed that the mortgagee became the owner 
of the property .by the registry, the 
mortgagor would be entitled to redeem 
the mortgage on the Teacebold interest, 
as the-leasehold interest in the property 
has not been determined. From this 
point of view the question whether the 
registry to the 2nd defendant and others 
of the land would enure tp the benefit of 
the plantiffs is really. foreign to the 
scope of .the. suit. The 2nd defendant 
cannot deny the leasehold interest of 
the predecessor-in-interest of the plain- 
tiffs at the time of. the mortgage. In 
other words, the 2nd defendant would be 
estopped from contending that the mort- 
gagor -—— the predecessor-in-interest of 
the plaintiffs—had no- Jeasehold interest 
in the property. If that be so, the 2nd 
defendant must show that the Jeasehold 
interest has been determined either by 
the order of registry or by a notice to 
quit by the persons in whose favour the 
registry was granted in order to resist 
the suit for redemption. . 


The registry did not dsteteine the 
Tease. There was no case for the 2nd 
defendant that the leasehold interest of 
the ‘mortgagor has been determined in 
accordance with law by the persons in 
whose favour the registry was granted) 
and therefore, ‘the plaintiffs have lost 
their equity of redemption which alone 
would disable them from filing the suit! 
In this view we do not think it necessary 
to consider the question whether the 
policy of the government in enacting R.6 
(2) was to confer the benefit of the regi-. 
stry in all cases on the mortgagee in pos- 
session to the exclusion of the mortgagor; 
and thus exclude the operation of Sec- 
tion 90 of the Indian Trusts Act; or the 
further. question whether the rule-mak- 
ing authority was competent in law so 
to exclude the operation of the Section. 
occurring, as it does in an enactment 
like the Indian Trusts Act. The ques- 
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tion whether the registry will-enure to 
the benefit of the mortgagee or not will 
have to be decided in a fresh suit. 


6. The appellant, however,: .con~ 
tended that Ext. Pl evidences an otti- 
kuzhikanam within the definition of the 
term in Section '2-(39-A) of the Kerala 
Land Reforms Act, Act 1 of 1964 as 
amended by Act 35 of 1969, and there- 
fore, he is a tenant within the meaning 
of Section 2 (57), Section 2 ee A) pro- 
vides: 

ae ‘ottikuzhikanam’ means. a bnar 
for consideration by a person to another 
of any land other than nilam for the 
enjoyment of that land and for the pur- 
pose of. making improvements thereon, 
but shall not include a mortgage - within 
the meaning of the Transfer of ‘Pro- 
perty Act, 1882;” 
We do not think that ibere “was any 
transfer of the.land under Ext. Pl.to the 
appellant for enjoyment, The appellant 
was at best only a transferee of an: in- 
terest of the leasehold right in the pro- 
perty.. The ` definition of lease in the 
Transfer of Property Act would show 
that a lease is only a transfer for enjoy- 
ment. We think that it is only when 
there is a transfer of: the land. as dis- 
tinguished from. a transfer: by way -of 
mortgage of a.leasehold interest in the 
land that the definition would be attract- 
ed We therefore overrule the con- 
tention. . ae 
q: The appellant ‘then contended 
that he Is entitled to the benefit of Sec- 
tion 4A. of Act 1 of 1964 as amended by 
Act 35 of 1969. As the contenfion raises 
questions of fact. we do not think 
we can go into it in- this appeal This 
will not in any -way- preclude the appel- 
lant from raising the question’in the 
proceedings: for passing the final decree. 

We see no grounds to interfere with 
the decrees of the courts below. We, 
therefore, dismiss the appeal. ‘but. in 
the circumstances, without. any order as 


to costs. 
Appeal dismissed. 


‘AIR 1972 KERALA 39 (V 59 C 9) 
FULL BENCH. > 
P. T. RAMAN NAYAR C. J, K. X. 
MATHEW AND M. U. ISAAC, JJ- 


Achuthan Pillai and- others, Peti- 
Honers v. State of Kerala and- others, 
Respondents. . 

eins. Nos. 791, - 


Original P 
996 of 1967, D/- 19-8-1970. 


(A) 
Charitable Endowments Act (19 of 1951), 
(as spplied to Kerala), Section 99 — 


IO/IO/E 286/71/VBB/BNP. 


986° and 





A. Pillai v. State (FB) (Mathew J.) 


` Madras Hindu Religious and- 


[Prs. 5-7] Ker. 39 


There is no period of limitation for ex- 
ercise of power of revision under See- 
tion 99. for cancelling a sanction. 


ara 7 
` The power to cancel a sanction an 
thereby: to- make. null and ‘void an im- 
provident transfer or alienation of im- 
movable property of a Devaswom, though 
exercised under the guise of revision, is 
visitatorial in character. (Para 5) 

Supervision and control of Hindu 
Religious and Charitable Institutions is a 
function of Government and government 
at all times _ asserted and exercised the 
power. . Although India is to-day a 
secular State, that would not preclude 
the secular administration of religious 
insitutions. The fact that government 
did not exercise the power immediately 
when-it became aware of | the circum- 
stances vitiating Commissioner’s order 
grariting sanction for lease of forest be- 
longing to devaswom cannot prejudice 
the interest of the devaswom. Observa- 
tion of B. K. Mukherjee. J. in AIR 1954 
S. C. 282 Ref. ATR 1969 SC 1297. Dis- 
tinguished. AIR 1968 SC 843 and (1874) 1 
Ind. a 209 (PC) and ATR 1917 Mad 551, 

. Para 6) 

‘The cancellation of the sanction 
under Section .99 may not affect the 
right of the lessee to get the value of im- 
provements to which he might be entitled 
under any law. The Devaswom will have 
to file a suit for recovery of possession 
of the property . from the lessee and in 
such a suit he will be able to raise all 
equities in his favour. (Para 7) 


. ®) ‘Limitation Act (1963), Section 10 
— Reason behind the Section is that an 
express trust ought not to suffer w non- 
tensinee or misfeasance of a 

(Para 6) 


3 © -Madras Hindu Religious and 
Charitable Endowments Act (19 of 1951), 
(as applied to Kerala) Section 99 — Con- 
stitutional validity — Section 99 whether 
offends Art. 19 of the Constitution — 
Sanction for lease of forest belonging to 
devaswom cancelled under’ Section 99 — 
Right of -lessee to. question validity of 
Section 99 ‘as offending Art. 19 bécause 
Section 99 implied no period of limita- 
tion. (X-Ref: Constitution of India. Arti- 
cle 19). , 

. Section 99 is not confined to revis- 
ing orders of sanction. It has a more 
extensive: operation. > It deals with the 
overriding : powers of government to re- 
vise all proceedings of the Commissioner 
or the trustees under the Act. Several 
cases can be visualised where this power 
has to. be exercised in the interest of 
religious institutions even at.a distance 
of time. . Perhaps, the contention which 
can be legitimately urged is that the 
exercise of the power in particular cases, 
if unreasonable having regard to the 
Jength :of time also, must be struck down. 
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The petitioner, who is aggrieved, if at all, 
by the Sc appH cabon .of the section to the 
particular ce in question (e. g: 
cancellation of sanction for lease of for- 
est belonging to’'devaswom) cannot. ques- 
tion its legitimate -application . to other 
circumstances. ` (Para..7) 


(D) Madras “Hindu Religious ‘and 


‘Charitable Endowments Act (19 of -1951) 


(as applied to Kerala), Section 99 — Dis- 
cretion, exercise of — Doctrine of eguit- 
able estoppel — Not applicable. (X-Ref: 
Evidence Act (1872), Section 115). ° : 


There cannot be an estoppel in respect 
ef the exercise of a discretionary statu- 
tory power (e. g. power under Section 99 
ef Madras Act fy of 1951) which is to be 
exercised for the public good or for the 
benefit of someone other than the person 
against whom the estoppel. is asserted. 
ILR (1968)'2 Ker 664, Ref. to. | (Para 9) 

The petitioner was granted a lease 
of forest land belonging to a devaswom 
by the trustee for 99 years with a pro- 
vision for renewal without any provision 
for revision. of rent, after obtaining the 
sanction of ‘the’ "Commissioner. The 
State Government ‘subsequently ’ allowed 
the léessee's application for clear-felling 
an ared out'of the leased property under 
the M. P) P. F., Act. Thereafter the 
Government started proceedings under 


Section 99 of the’ Hindu Religious and | 


Charitable Endowments Act and cancel- 
led the sanction accorded by the ‘Commis- 
sioner.. In a writ: petition for quashing 
the proceedings of the Government under 
Sectior? 99, it was argued for the lessee 
petitioner that there’. was representation 
by government that- the ‘sanction for: the 
lease was valid, and that the petitioner 
acted on that representation to his detri- 
ment by investing large amounts for 
developing the property. ‘The petitioner 
submitted that the government, by. its 
order. impliedly accepted’ the’ statement 
ef the petitioner. in his popiet for 
clear-felling the area’under the M. P.:P. 
F. Act that he had a valid leasehold: in- 
terest in the property, and thereby in- 
duced him to. act to his detriment and 
` that the government should not be per- 

mitted to exercise its power of revision 
to cancel the sanction. oa 


_ Held that the Gosia “was: not 
estopped from’ exercising fts. statutory 
power under Section 99, first for the rea- 
son that there was no representation: by 
government that -the -sanction for the 
lease was valid the grant of a clear-fell- 
ing permit under the M. P. P- F. Act by 
no-méans’ implied ‘that the lease granted 
by the Devaswom was valid —. secondly 
because the petitioner-did not act? to his 
detriment on: the faith of that representa- 
tion; ‘and thirdly because the power 
under Section 99 was one conferred’ on 
the Government to be exercised for the 
Ruble good or at any rate for the bene- 
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—Writ 


Muni Co | 
(1969) AIR 1969 SC 1297 wv 56)= | 
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fit of peroni other than the government; 
English & Indian Case Law discussed. - 
(Para 9} 


(Œ) Constitution of India, Art. 226 
petition to quash Government 
order passed in revision under Section 99. 
Madras Act .(19 of 1951), cancelling.-a 
sanction granted under Section 29 for 
lease — Correctness of findings of Gov- 
ernment —- Interference — Grant of lease 
referred .to in section 29° without. public 
auction held sufficient circumstance to 

interference. (X Ref. Madras 
Hindu . Religious & Charitable. Endow- 
ments Act (19 of 1951) (as applied to 
Kerala) ‘Sections 99, 29 (1 ).) 4 


In a writ petition - under 226 
Zor quashing the Govt. Order iae in 
revision under -Section 99 of the Madras 
Hindu Religious and Charitable Endow- 
ments Act (19 of. 1951),. cancelling the 
sanction granted under section 29 by the 
Commissioner for .a lease of forest lands 
belonging. to a devaswom for 99 y 
the High Court does not sit in appeal 
and .canvass the correctness of, the find- 
ings of government in the impugned: 
order. The utmost , which thè- High. 
Court can do is to examine the facts to 
see whether the: conclusions of govern- 
ment in the order are perverse, or any 
irrelevant materials have been taken into 
consideration. -If the findings in the 
order can be reasonably. -arrived from 
the relevant materials available. in the 
case, there is an ood of the matter. 

(Para 4) 


. ‘Held oe the writ. ‘petition that 
the Confmissioner ‘had an affirmative 
duty under Section 29.(1) of the- Madras 
Act 19 of-1951 to find whether: the lease 
sanctioned was. beneficial or - nec 

The government found in its order under 
Section 99 that the -Commissioner had 
not performed his statutory . duty pro~ 
perly. The High Court wag‘ satisfied 
that there’ weré’ énough relevant mater- 
ials on record: for the government to 
come to the conclusion that the sanction 
for the lease - was -bad. The circum- 
stance that the sanction by the Commis- 
sioner for a lease of the nature in the 
instant case was granted without | a 
public. auction was sufficlent to justify 
interference in revision. AIR 1967 SC 
1274, Rel. on, ; (Para 11) 


Cases Referred: ` Chronological -Paras 


(1971) AIR 1971” SC- el CV '58) i 
‘= 1970-1 A Centúry `! 
Co. z Olmaaaeer ; 


-1969-1.. SCWR ` 1106, State of 
“Gujarat v. Patel Raghava Natha . 5, 
(1968) AIR 1968 SC 718 (V 55) = l 
1968-2 SCR 366, Union `of India . ; 
v. Anglo Afghan-Agencies e +i 8 
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.entrusted by the legislature with certain 
‘powers and duties expressly or impliedly 
for public’ purposes, those persons or 
bodies cannot divest themselves of those 
powers and duties. . They cannot enter 
into any .contrdct or ‘take ‘any action in- 
compatible with. the due exercise of . their 
powers or the discharge of their duties”. 


The speeches in the case show an inclina< 


. tion to confine the principles stated. by 
Lord Birkenhead within reasonable 
bounds. ‘It seems that..at any rate, in 
the view. of Lord Sumner the . incom- 
patibility if it is to vitiate the ‘contract 
must amount to a renunciation of 
a part of their statutory birthright” 
or be contrary to the fundamental objects 
of the corporation.’ In effect, this casé 
does not so much involve a proposition 
that discretion’ cannot be fettered but 
is rather concerned with the ultra vires 
doctrine that a body ‘entrusted. with 
special powers for public purposes should 
not be allowed to disable’ itself from ex- 
ercising those powers since to’'dd so is 
to deny the object for which that body 
was created. There is no authority for 
any general proposition. that any agree- 
ment fettering a discretion is “bad: but 
that the authorities show that provided 
a power is given to enter into a contract, 
it will not be invalidated by the-fact that 
it will inthe’ ‘future . hamper a public 
authority in exercising its discrétionary 
powers unless the effect is to prevent 
the authority. from. “out some 
fundamental public piirpose for which it 
has been created, In R. v. Blenkinshop, 
1892-1 QB 43 it was held that the:over- 
seers of a parish who,had charged rail- 
way company only one-third of their 
correct share of the rates could recover 
the balance in an action-for arrears, The 
court said, that an -estoppel ‘could not 
arise in this case since the rate-payer’s 
liability was nota private debt but a 
public obligation. ‘The - subsequent 
authorities show’. that the result is the 
same-in cases where the statute lays 
down aduty to exercise a discretion. In 
Southend-on-Sea Corpn. v. Hodgson, PaT 
1 QB. 416 the defendant a Southend b 

der received a letter from the “borough 


engineer and surveyor to. the effect that. 


certain plot of land had an existing use, 48 

a builder’s yard, In reliance on this he pur- 
chased the-land for :use'in his trade. He 
pleaded. against an | enforcement noticé 
from.-the ‘Corporation’ that they were 
estopped-from denying that the land had 
an existing. use as a builder’s yard by-the 


statement of their borough engineer ‘and = 


surveyor, The Divisional Court. held that 
the estoppel could not be used to prevent 
the local. authority from the 
obligation under the Town.and County 
Planning Act, 1947 to ‘exercise their. dis- 
cretion with regard-to the. service. of -a 
notice on the owner .and occupier of the 
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- for the benefit of someone other 
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‘land. To hold-that they were estop-~ 


ed by the’ borough engirieer’s letter would 
acy .prevent them from exercising 
discretion. It was further held 
ia there -was no: logical distinction 
quoad estoppel, -between the prevention 
or hindrance of a positive statutory duty 
and: the prevention or hindrance of the 
exercise of a statutory discretion. 
In Commrs, of Crown Lands v, Page 
1960-2 QB 274 at p. 291 Devlin J., said: 


“When. the Crown, or any other -per- 
son is entrusted. whether by virtue of 
the prerogative or by statute, with dis- 
cretionary powers to be exercised for the 
public good, it does not, when making a 
private contract in general terms, under- 
take (and it may be that it could not 
even with the use of specific language 
validly undertake) to fetter itself in the 
use of ‘those powers, and in the exercise 
of its discretion. This principle has been 
accepted in a‘number of authorities.” 

It is, therefore. clear that if an express 
or implied term ina contract binding 
an authority not to exercise a discretion 
vested in it for the public good is ultra 
vires, ‘a representation-to the same effect 
but not .amounting to a contract cannot 
validly furnish the ground for an equit- 
able estoppel if it is shown that public 
good réquires the exercise of. the power 
contrary, to the representation. ` The 
crux of the matter is that there cannot 
be an estoppel in respect of. the exercise 
of a discretionary. statutory power. which 
{s to be exercised for the public good or 
the person against whom e Aiai 5 
asserted: (See Sankara ~ 
State of Kerala, TLR (1968) a Ker. r. 664): 


|. We think that the government was 
not estopped from. exercising its statu- 
tory power under’ Section 99; first for 
the reason that there was no represent- 
ation by government. : that the sanction 
for eats lease was valid — the grant of a 
clear-felling permit under the M. P.P.F. 
Act. by. no. means implied that the’ lease 
granted 2 the Devaswom is valid — 
secondly because the” petitioner did not 
act to his. detriment on the faith of that 
representation: and’ thirdly because the 
power under Section.99 is one conferred 
on the government to be exercised for 
the public good or at any rate for the 
benefit of persons other than the govern- 
ment, : 
10. The contention that the prin’ 
ples of natural justice have been violat- 
ed because government relied in Ext. P5 
order on a representation made by the 
trustee . without furnishing a copy of 
that representation to the petitioner. has 
no basis, The petitioner was asked by 
the show cause notice to meet the case 
that the : sanction for ‘the lease was 
neither beneficial nor necessary. He was 
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threrefore fully aware of the case that he 
had to ‘meet: The representation made 
by the trustee is only a statement made 
by him as regards the financial condi- 
tion of the devaswom and the condition 
of the land at the time of-the sanction 
for lease. We think that the petitioner 
was aware .of the contents of the. repre- 
sentation. when. the revision was argued 
before the government, We. are not 
satisfied that.any- principle of natural 
justice has been violated or that the peti- 
tioner did not get ‘an effective. opportu- 
nity to place all the materials before the 
government: ‘Counsel for ‘the petitioner 
did not put - forward any. argument to 
substantiate the contention that Ext. -P5 
is vitiated by mala . fides’ and we are 
also not Satisfied that there is any merit 
in the contention. - ` 

` 11 The last contention was that 
there were no materials beforé the ‘gov- 
ernmént to justify interference in revi- 
sion with the order of ‘sanction. We 
cannot sit in appeal and canvass the cor- 
rectness of- the findings of government 
in Ext. P5 order. The utmost `- which 


to see whether ‘the “conclusions of gov~ 
ernment in Ext. P5 are: perverse, or any, 
irrelevant materials have been taken in- 
to consideration.~ If the findings in 
Ext, P5 can be-reasonably arrived from 
the relevant materials available in the 
case, there is an end of the matter. The 
eoar ion seems to’ have ‘thought 
that his function ended with overruling 
the objections, ‘Section 29° ‘of the Act 
reads: 

“D Any eai sale. or mortgage 
and any lease for a term. ‘exceeding . five 
years of any immovable property, be- 
longing to or ‘given or endowed for the 
purposes of, any religious - institution 
shall be null and void unless it is sanc- 
tioned by the Commissioner as_ being 
necessary: or beneficial to the institution: 
. Provided that before” such sanction 
is accorded, the particulars ‘relating to 
the ‘proposed transaction shall be publish- 
ed in such manner as may be prescribed, 
inviting objections and suggestions “with 
respect thereto; and all objections and 
suggestions received from the trustee or 
other persons having jinterést shall ‘be 
duly considered by the Commissioner. *: 

(2) When according such sanction, 
the Commissioner may impose such con- 
ditions and -give such directions as he 
may deem necessary regarding the utili- 
sation of the amount raised by the tran- 

gaction, the investment thereof and in 
the case of a mortgage, regarding the dis- 
charge of the same 
period. 





&- $: s. nn. 
The Commissioner - had an affirniath tive 
duty under Section 29(1) to find whether 
the lease sanctioned ‘was beneficial or 
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this court can ‘do is to examine the facts . 


‘order on. 23-11-1966. 


within a reasonable f 
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necessary. The government’ found in 
Ext. P5 that- the commissioner. has not 
performed his. statutory duty properly. 
We are satisfied that there. were enough, 
relevant materials on record for the gov- 
ernment to come to the conclusion that 
the. sanction for the lease was bad. 

‘Supreme Court in Govinda Menon v. 
Union of India. 1967 Ker L. T. 336 = 
(AIR -1967 SC 1274) considered the ques- 


‘tion whether a lease of this nature could 


be - sanctioned without . public auction. 
The court observed: - 


"We are accordingly of the opinion 
that Rule 1 made under Section 100 (2) 
(m) of the Act providing for auction ap- 
plies to leases for over five years under 
section 29 of the _ Act and the commis- 
stoner had therefore no authority for 
sanctioning any leases without .auction 
under Section’ 29(1) of the Act. In other 
words, Rule. 1. requiring . public auction 
framed under section 100. (2) (m) covers all 
leases ` and there is no exception in-res- 
pect. of leases exceeding five: years a 
u A the scope of section 29(1) of 

e : 


This. circumstance. alone woud; justify in- 
terference in revision. Although the gov: 
ernment did not specifically advert to 
this ce, it is. clear that if we 
quash the order of government. the re- 
sult would be to revive an order passed 
in violation.-of a rule framed: under sec- 
tion .100(2)(m). of the Act. We do not 
think that our jurisdiction should: -be ex- 
ercised for- resuscitating an er Ree 
i manifestly against a binding rul 


- 12. We dismiss ‘the writ petition, 
bate make no order as to costs. 


O.. P. No. 791/1967; 


13. The. petitioner ` here, ` applied 
for sanction for lease of 250 acres. of for- 
est land for 36 years on 23-2-1960 and 
the. commissioner sanctioned it by: Ext. 
P2. order. . The lease deed was executed 
by. the trustee on 7-1-1961. The, gov~ 
ernment issued Ext. P9 notice on 15- 
4-1966 under Section 99 of the Act to the 
petitioner to show. cause why .the sanc- 
tion ‘should not be. . cancelled. The peti- 
tioner filed: Ext- P10 objection on 15-5- 
1966. and the government passed Ext. Pill 
The penboner im~ 
pugns this Order. 

. l4: In Ext P11 ordad government 
found that the rent fixed by the commis- 
sioner was low that there’ was:no de~ 
marcation of the: boundarles, that apart 
from overruling the: objections in an ir 
regular manner the-commissioner has not 
found that the lease: is either necensasy 
or beneficial. 


- 15. “We think, there were’ apie 
relevant materials -to justify the findings 
Of government. Apart from adopting 
the. arguments: of the petitioner - in. O. -P. 
No. 986/1967, counsel for the petitioner 


1972 


did not put forward any new ground. For 
the reasons: given in nE judgment in 
tbat O. P. we dismiss this cii petition. 
No costs, 

O. P. No. ' 996/1967. ai 

16. - The petitioner PE -the 
validity of Ext .P4 notice issued. by: the 
‘government ‘to | 
order sanctioning the lease ‘in -his favour 
on 2-3-1961 under Section 29(1) of the 
Act for 1000 acres of forest land belong- 
ing to the Emoor ‘Bhagavathy Devaswom, 
should ‘not be cancelled in the exercise of 
its power under Section 99. ` - 

17. The only ground | which the 
petitioner’s counsel urged was that. the 
notice is unreasonably belated.- “We 
think that the writ petition is premature. 
And in view of our conclusion in `O.’ 
No. 986/1967 that there is no. -period of 
limitation for exercising the power under 
Section’. 99 of the. Act for cancelling a 
sanction granted under Section 29. we 


see no .substance in the contention of the 


petitioner that-the notice is belated: . 
i 18. We dismiss - the ‘petition. No 


‘Pétitions dismissed. 


AR 1972 KERALA aT v 59 c 10) 
FULL BENCH © A 

P. RAMAN NAYAR, C: J, 

P. TSOVINDAN NAIR AND 
y ' K K: MATHEW JJ, ; 
Bharat Plywood and Timber Pro 
ducts Private Ltd., Petitioner v. Kerala 
State Electricity Board Trivandruny „and 

others, Respondents: 

Original, Petn.. No, 2225 of 1969, Dis 

3-12-1969. 


(A) Electricity “Act (1910) Sec- 
tion 51 — -Validity — Section 51 read 
with Section:10° Telegraph ‘Act is not 
discriminatory — (X-Ref:— Section 12) 
— (X-Ref:— Telegraph Act (1885), Sec- 
tion- 10) — (X-Ref:— Constitution ‘of 
India, Article 14). : - “(Para 16) 


The Public “officer oñ ‘whom’ powers 
of a telegraph authority’ under. Sec... .10 
of the Telegraph Act have.been conferr- 
ed under Sec. 51 of the Electricity Act 
can only exercise the powers under the 


Telegraph Act and has no, power “to ac- 


quire land under the Land . Acquisition 
Act. The power to acquire’ under “the 
Land Acquisition Act can only be exer- 
cised by the State Government or’ ' the 
Collector as the case may: be. The fact 
that an’ authority on- whom: “powers 
under: section’ 10: of -'the ` Telegraph ` -Act 
have- been conferred may have  cé 

tights" and that certain other: authorities 
may take ‘steps for acquisition: -of _land 


10/JO/E621/71/YPB.. - 
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‘show caùse: -why the -< 


- Electricity’ Act or 
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for public purposes- under the Land Ac- 
quisition. Act cannot be the criterion for 
deciding whether the statutory provi- 
sion in, Section 51 of the Electricity Act, 


‘or that -in Section 10 of the Telegraph 


Act is. discriminatory. AIR 1969 SC 63 
Foll a (Paras 14, 15) 
A licensee antionad under Sec. 51, 
Electricity Act has no choice to exer 
of the 
under Section 10, 
Telegraph. Act since power under Sec- 
tion 10,. Telegraph Act can be exercised 
only with the consent of the owner. 
Section’ 12 of the Electricity Act Saget 
only the- case of licensees while Sec. 51 
under which power can `be conferred 
on a public officer and what he can do 
because: of that power cannot be made 
the subject-matter | of comparison with 
what a’ licensee can dọ. AIR 1963 SC 
1417 Foll. i (Para 16) 


(B) Hletiicity es (1910),” Sec. 51 
— Validity — The -conferment of the 
right to the user of the land under Sec- 
tion 51 ‘read -with . Section 10, Telegraph 


cise powers under Section 12 


_ Act is -reasonable and in the interests 


of the general public — (X-Ref:— Tele- 
graph Act (1885), Section 10) — (X-Ref. 
Constitution of . India. Articles 19 (1) (f) 
245). - : > {Para 18) 
' The Electricity ‘Act is a law to pro 
vide for the supply, and use of electrical 


` enegry: Such supply and use of electrical 


energy has become a necessity. Power 


. has,- therefore, to be -takeh for the pur- 


pose of facilitating generation and quick 
distribution and supply of electrical 
energy.. And this is provided by Sec- 
tion 51 of the Electricity Act read with 
Secon 10 of ‘the. Telegraph Act. - 
f ' (Para 17 
i The ‘pow power that can be conferre 
under Section 51 of the Electricity Act 
upon: & public officer, licensee or any 
other person is only for. the purpose 
of placing electric supply’ lines.. It can 
hardly ‘be expected. that this: power will 
be utilised arbitrarily for causing loss or - 
damage’to Owners or occupiers of pro- 
perty. It-cannot be said that the offi- 
cers, licensees and other -persons em- 
powered. under Section ‘Bl will act 
without any guidance or control from 
the statutory ‘authorities ‘such as. the 
State- Electricity Boards. -One may have 
to suffer some detriment in the user of 
property to serve the common good but 
he cannot complain when full compensa- 
tion is paid for the detriment. Thus it 
cannot be-said that the restrictions im- 
posed on ‘the. user of the property. are 
unreasonable. { (Paras 17, 18) 
For the same reasons jt. cannot be 
said that, Section 51: is bad as containing 
delegation ‘of `> legislative 
. AIR 1960. SC: 475.and AIR: 1961 

8C 1 1602, Foll. . (Para 19) 
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_- (C) Constitution of India Art, 226 
— Mala fides) — Where under the 
Electricity Act it was proposed to draw 
electric -supply lines across: the -land be- 
longing tO a-company,. no mala_ 
can be spelled out from the mere fact 
that a person to whom notice was. issued 
was not described as the managing’ Dir- 
ector of that company, -` (Para: 20) 


(D) Telegraph Act (1885), Section 10 
— Nature of power ‘under — Power con- 
ferred under Section 10 is a conditional 
one — It is conditional upon an order 
being ‘passed under Sec: 16 (1). CX-Ref:— 
Section 16), —. (&Ref:— Electricity’ Act 
1910), Section 51). (Para 23) 

Sections on and 16. have to be read 
together, and when there is. resistance or 
ebstruction, the power under. Section 10 
can be. exercised : by the. _ Telegraph 
authority only when the District- magi- 
strate passes an order under Section 16 
(1) that the Telegraph authority shall 
be. permitted, to -exercise. them. This is 
so not only in regard . to a ‘telegraph 
authority but to the’ public . officer . or 
any other . person authorised under the 
. Electricity Act. O. P.. No. 3416 of. 1968 


` (Ker). Affirmed.. (Paras 23, 24, 26) 
Œ) Telegraph ‘Act (1885), "Sec. 16 
— Word ‘resistance M 


iad Resistance is a.much. wider. wo 
than obstruction, ‘and objection taken in 
any tangible and. identifiable form, will 
constitute. resistance. ety te . (Para 27) 
(F) Electricity | Act (1910), Section. 5E 
— Notice to owner of- 


— It is. not. obligatory on the. part of 
the competent authority. who has been 
conferred the power of the telegraph 
authority under Section 10, Telegraph 


Act. to issue a prior notice to the owner ` 
electricity 


. of property over which the - 
supply line-is proposed ‘before exercising 
power under Sec. 10 — (X-Ref:— Tele- 
graph Act. (1885), Section 10) — O.. .P. 
No. 1454 of 1967 (Ker) Overruled. - 
; . (Para 28) 
Cases Referred: Chronological Paras 
(1970) -AJR 41970 S5C 491- (V 57) =- : 
C. A: No..418 of .1969, Patna | ` 

- Electric Supply Co. Ltd. v. Patna : 

_ Municipal Corporation `` - 4 
(1969) AIR ‘1969 SC 634 (V 58) = ., 
(1969) 3 SCR 341, State of Gujarat 
- v. Shantilal Mangaldas’ 4 

(1968) 1968 Ker‘LT 493;. Kerala | 
_ State Electricity Board" v. P. B. : 
` Hormese Tharakan’ “U9 


(1967) AIR: 1967 SC 1048 (V 54) = ` 


` (1967) 2 SCR 631, Khambhalic ` 
~ Municipality v. State of- Gujarat 19 
(1967) 1967 Ker LT: 938, Malankara — ” 
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. Petitioner; V. Narayana Menon,’ “for Res: 


pondents. . ; 

_JUDGMENT:— The prayers. in this 
petition are: = 

= (1) “to quash ‘Ext, Py “Notice”, 
' (2) “to declare the ‘provisions con- 
tained in Section 51 of the Indian. Ele- 
ctricity Act, 1910, and the. correspond- 
ing provisions contained jin the Indian 
Telegraphic (Sic) Act,- 1885, as ultra 
vires. and unconstitutional;” 

(3) “to stay .all further proceedings 


In pursuance of. Ext. P1” and 


(4) “to issue a writ of mandamus or 
other: appropriate writ. ‘direction or | 
order not to enter the premises of the 
petitioner’s company~factory ‘or to cut 
and remove the improvements ' standing 
on the property or drawing ‘the high- 
tension power Ines across the petitioner’ 8 
property,” 

2. The  Petitionet is a private 
fimited company which owns: -about four 
acres of land, most of which is occupied 
by buildings, ‘yards, etc.-of the factory 
of the petitioner. It manufactures ` ply- 
wood and. other allied products. 
The “property is. bounded on' 
the north -by the Baliapatam. river .and 
on the south by-a public road.. In -the 
south of: the oe owned. by the peti- 
tioner, adjacent the public road, 
there is one acre of vacant land, the. pro- 
posal in Ext. Pl is to draw a 11 KV line 
across this one acre of land for the pur- 
Lire of supplying electrical | energy to 

the ‘fishing harbour, Baliapatam 

3. The respondents are. the Kerala 


State. Electricity. Board, its’ Assistant En- 


gineer at .Cannanore - and its Junior En- 
gineer | at’ Baliapatam. oa 
4. The notice, Ext. Pl was issued 


i by $ the ‘2nd Tespondent Assistant , Engi- 


It is. claimed by. the -respondents 
t by the . notification..Ext. P5 dated 


that b7 issued under Section 51 of the 


Indian Electricity Act,-1910, the 2nd res- 
pondent, has the same powers for the 
placing -of electric supply lines,- appli- 
ances- and- apparatus on the property 
of others for the transmission òf energy 


2 gh ere Ss SEEM oh ere 
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as that possessed by . thée.. telegraph 
authority under the Telegraph: Act, :1885, 
for the purpose of placing - telegraph 
lines. Bs : oe ae 

5. We shall hereafter refer’ to 
the Indian Electricity Act, 1910, as the 
Electricity Act and the Indian Telegraph 
Act, 1885, as the Telegraph Act. 

6. The main contentions raised 
by counsel on behalf of ‘the petitioner 
are that the provisions in the Electricity 
Act and the Telegraph Act providing 
for the placing of electric supply lines, 
appliances and apparatus for the trans- 
mission of energy are unconstitutional 
because they are discriminatory and 
arbitrary, and section 51 of the Electri- 
city Act and Section 10 of the Telegraph 
‘Act have been singled out for particular 
attack, It is urged that the authority 
empowered to act under Section 51 can, 
with unfettered discretion, choose be~ 
tween the powers under Section 51 of 
the Electricity Act read with Section 10 
of the Telegraph Act or seek acquisition 
under the relevant provisions of the 
Land Acquisition Act of the immovable 
property, under, over, along or across 
which electric supply lines, etc, are to 
be placed. It is further urged that a 
licensee authorised under Section 51 of 
the Electricity Act may either exercise 
the powers under the section or choose 
to exercise the powers granted to a licen- 
see under Sections 12 to 16, 18 and 19 
of the Electricity Act. 

' This liberty to choose between two 
different ‘procedures, one more advanta- 
geous to the owner or occupier, viz, that: 
under the Land Acquisition Act or the 
one less advantageous viz., that under- 


Sections 10 and 16 of the Telegraph Act ` 


is, it is contended, discriminatory. 
7. Section . 51 of the Electricity 


‘Act has also been challenged as granting . 


arbitrary power or enabling the grant of 
arbitrary power, the exercise of which 
can interfere with the right to property 
guaranteed by Article 19 (1) (f) of the 
Constitution, This interference, it is 
said, is unreasonable and not in the in- 
terests of the general public. 

8. It is further said that Sec 
Yon 51 of the Electricity Act itself gives 
no guide-lines as to who should be autho- 
rised and in what circumstances he 
should be so authorised and has thus 
conferred on the State Government 
arbitrary power without any legislative 
guidance and, therefore, the section is 
bad for excessive delegation. 

9. ` To deal with these contentions, 
Re Is necessary to refer to the relevant 
* provisions of the Telegraph Act, and the 
Electricity Act. The Telegraph Act as 
such does not concern itself with the 
placing of electric supply-lines, ete. This 


Act, which came into force as early as- 
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the Ist of October. 1885, only deals with 


_ the power to place and maintain téle- 


graph lines under, over, along or across 


. any immovable property. But in respect 


of the placing of electric supply-lines Sec- 
tion 51 of the .Electricity Act enables 
Government to confer upon a public offi- 
cer or any other person mentioned in 
the section, any of the powers which the 
telegraph authority possesses under the 
Telegraph Act with respect to the plac- 
ing of telegraph lines. “Electric supply 


- line” as defined in Section 2 (f) of the 


Electricity Act means a wire, conductor 
or’ other means used for conveying, trans- 
mitting or distributing energy whether 
by overhead line or underground cable. 
“Appliances” and “apparatus” have not 
been defined in the Electricity Act, and 
they have, therefore, to be given their 
normal literal grammatical meaning, Sec- 
tion 10 of the Telegraph Act in terms 
empowers the telegraph authority to place 
and maintain telegraph lines under, over, 
along, across, and posts in or upon, any 
immoveable property. This power under 
the Telegraph Act shall not be exercised 
in respect of any property vested in or» 
under the control or management of any. 
local authority without the permission of 


` that authority (proviso (c) to Section 10 


of the Telegraph Act). In the exercise 
of powers conferred by this section, the 
telegraph authority shall do as little 
damage as possible, and, when it has ex- 
ercised those powers, shall pay full com- 
pensation to all persons interested for any 


‘damage sustained by them by reason of 


the exercise of those powers (Proviso 
(d) to Section 10 of the Telegraph Act). 
Sections 12 to 15 of the Telegraph Act, 

th inclusive, occur under the heading 
“Provisions applicable to property vested 
in or under the control or management 
of local authorities,” 


These provisions are not material for 
the purpose of this case. i 

Section 16 of the Telegraph Act is 
important and that section comes under 
the heading “Provisions applicable to 
other property.” We shall read the sec- 
tion.. 


“16. (1) If the exercise of the powers 
mentioned in Section 10 in respect of 
property referred to in Cl, (d) of that 
section is resisted or obstructed, the Dis- 
trict Magistrate may, in his discretion, 
order that the.telegraph authority shall 
be permitted to exercise them. 


(2) If. after the making of an order 
under sub-section (1), any person resists 
the exercise of those, powers, or, having 
control over the property, does not give 
all facilities for their being exercised, he 
shail be deemed to have committed an 
offence under Section 188 of the Indian 
Penal Code, 
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(3) If any dispute arises concerning 
the sufficiency of the compensation to be 
paid under Section 10, Cl. (4), it shall, on 
application for that purpose by either of 
the disputing parties to the District Judge 
within whose jurisdiction the property is 
situate, be determined by him. 

(4) If any dispute arises as to the 
persons entitled to receive compensation, 
or as to the proportions in which the 
persons interested are entitled to share 
in it, the telegraph authority may pay 
into the Court of the District Judge such 
amount as he deems sufficient or, where 
all the disputing parties have in writing 
admitted the amount tendered to be suffi- 
cient or the amount has been determined 
under sub-section (3), that amount; and 
the District Judge, after giving notice to 
the parties and hearing such of them as 
desire to be heard, shall determine the 
persons entitled to receive the compensa- 
tion or, as the case may be, the propor- 
tions in which the persons interested are 
entitled to share in it. 


(5) Every determination of a dispute 
by a District Judge under sub-section (3), 
` or sub-section (4) shall be final: 

Provided that nothing in this sub- 
section shall affect the right of any per- 
son to recover by suit the whole or any 
part of any compensation paid by the 
telegraph authority. from the person who 
has received the same.” 

10. The effect of this section on 
the power conferred on the telegraph 
authority by Section 10 of the Telegraph 

Act has to be considered, and this will 
be dealt with at a later stage. The re- 
maining sections in Part III of the Tele- 
graph Act need not be referred to for 
this case. But we must emphasise pro- 
viso (b) to Section 10 of the Telegraph 
Act which we shall read: 


“10. The telegraph authority may, 
from time to time, place and maintain 
a telegraph line under, over, along or 
across, and posts in or upon; any im- 
movable property: 

A aieete that— 

(8) \sadoccccusececdvsveesces 

(b) the Central Government shall not 
acquire any right other than that of user 
only in the property under, over, along, 
across, in or upon which the telegraph 
authority places any telegraph line or 
post; and 


11, There is provision made in the 
Electricity Act in Sec. 12 (1) inter alia 
for enabling a ‘licensee’ under that Act 
to lay down or place electric supply-lines 
and other works. This has however been 
made subject to the provision in sub- 
section (2) of that section which says that 
sub-section (1) of S. 12 shall not be 
deemed to authorise or empower a licen- 
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see, to place any supply-lines without 
the consent of the owner or occupier of 
the property concerned, 

12. The State Electricity Boards 
constituted under the’ Electricity Supply 
Act, 1948, have the power to draw up 
and sanction a scheme with a view to 
rationalising the production and supply 
of electricity in any area. When such 
a scheme makes provision for the plac- 
ing of supply-lines, the Boards shall have 
for that purpose the same power that 
a telegraph authority has under the Tele 
graph Act to place telegraph lines, 

13. From an analysis of the above 


. provisions, it is clear that a licensee who 


has not been empowered by the State 
Government under Section 51 of the Elec- 
tricity Act cannot place any electrie 
supply-lines in or over any property 
without the consent of the owner or oc- 
cupier thereof. We are leaving out of 
‘account property vested in or under the 
control or management of any local 
authority, since with that we are not con- 
cerned. A person authorised under Sec- 
tion 51 can, however, do so without the 
consent of the owner or occupier. Whe- 
ther the owner or occupier has the 
right to resist or obstruct the placing of 
electric supply-lines and what should be - 
done when there is such resistance or ob- 
struction is a matter to which we shall 
presently advert. 

On the basis of the above provisions, 
counsel has contended that Section 51 off 
the Electricity Act read with Section 16 
of the Telegraph ‘Act is discriminatory. 
It is said that a public officer or other 


. person authorised under Section 51 may 


exercise either the power under Sec 
tion 10 of the Telegraph Act or the power 
under the relevant Land Acquisition Ast 
at his will and pleasure. 

14, At the outset it has'to be men- 
tioned that any public officer, licensee or 
any other person on whom the powers 
of a telegraph authority under Part HI 
of the Telegraph Act have been conferred 
by the State Government acting under 
Section 51 of the Electricity Act has no 
power to take initiative for the acquisi- 
tion of land under the Land Acquisition 
Act by virtue of the conferment of such 
power. We must also point out that 
there is no acquisition or requisition o 
land involved when the powers under 
Section 10 of the Telegraph Act are ex- 
ercised. This is clear from proviso (b) 
to- Section 10, which we have already 
read. The only right involved is a right 
of user of the property for the purposes 
mentioned in the section. The fact that 
an authority on whom powers under Sec- 
tion 10 of the Telegraph Act have been 
conferred may have certain rights and 
that certain other authorities may take 
steps for acquisition of land for public 
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purposes under the Land Acquisition Act 
cannot be the criterion for deciding whe- 
ther the statutory provision in Sec, 51 
of the Electricity Act, or that in Sec- 
tion 10 of the Telegraph Act is discrimi- 
natory. (See State of Gujarat v, Shanti- 
lal Mangaldas, AIR 1969 SC 634, para. 34). 


15. The public officer on whom 
powers of a telegraph authority under 
Section 10 of the Telegraph Act have 
been conferred under Section 51 of the 
Electricity Act can only exercise the 
powers under the Telegraph Act and has 
no power to acquire land under the Land 
Acquisition Act. The power to acquire 
- junder the Land Acquisition Act can only 
be exercised by the State Government or 
the Collector as the case may be. There 
ean, therefore, be no question of dis- 
crimination as contended by counsel for 
the petitioner. _ 

16. Coming now to the case of 
licensees authorised under Section 51 of 
the Electricity Act, it is urged that they 
may either exercise the powers under 
Section 12 of the Electricity Act or re- 
sort to the provisions of the Telegraph 
Act. Though Section 12 enumerates 
various acts that can be done by a licenśee 
for the purpose of laying down or plac- 
ing electric supply-lines, such acts can 
be done only with the consent of the 
local authority or of the owner or oc- 
cupier concerned (Section 12 (2)). This 
is no power at all for, without the con- 
sent nothing can be done. What can be 
done, therefore, under Section 12 cannot 
be compared with the exercise of powers 
under Section 10 of the Telegraph Act 
by a person empowered to do so under 
Section 51 of the Electricity Act. The 
principle has been stated by the Supreme 
Court in the decision in Banarsi Das v. 
Cane Commr, Uttar Pradesh, AIR 1963 
SC 1417. 


“Where there are two procedures one 
for every one and the other if the dis- 
putants voluntarily agree to follow it, 
there can be no discrimination because 
discrimination can only be found to exist 
if the election is with someone else who 
can exercise his will arbitrarily.” 

Section 12 covers only the case of 
licensees while Section 51 under which 
power can be conferred on a public offi- 
cer as in this case and what he can do 
because of that power cannot be made 
the subject-matter of comparison with 
what a licensee can do. 

We. therefore. negative the conten- 
tion raised by counsel on the basis of 
discrimination. 

17. The next contention is that 
the conferment of the right to the user 
of the land is an unreasonable restric- 
tion on the right to hold property guar- 
anteed by Art. 19 (1) (£) of the Constitu- 
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tien. Though it was further suggested 
that this restriction is not in the inter- 
ests of the general public, this was not 
pressed, as obviously laying an electric 
supply-line and the distribution of elec- 
tricity cannot be said to be otherwise 
than in the interests of the general public. 
The only question, therefore, is whether 
the restrictions imposed are unreason- 
able, Proviso (b) to Section 10 of the 
Telegraph Act clarifies that the only right 
conferred is a right of user. Even in 
regard to this, full compensation to all 
persons interested will have to be paid 
as is clear from Proviso (d) to the sec- 
tion which states, “shall pay full com- 
pensation to all persons interested for 
any damage sustained by them by reason 
of the exercise of these powers.” That 
full compensation for the loss of bearing 
trees will have to be paid has been laid 
down in Kerala State Electricity Board 
v. Varghese Thomas, 1961 Ker LT 238 = 
(AIR 1961 Ker 237) and this decision has 
been followed in Kerala State Electricity 
Board v, P. H. Hormese Tharakan, 1968 
Ker LT 493. In addition any loss sus- 
tained to the value of the land will also 
have to be compensated is indicated in 
1961 Ker LT 238 = (AIR 1961 Ker 237) 
and in Malankara Rubber and Produce 
Co. Ltd. v. State of Kerala, 1967 Ker LT 
938, an enquiry into the question whe- 
ther there has been a diminution in the 
market value of the lands and if so its 
quantum and the fixation of compensa- 
tion, was directed. If any dispute arises 
concerning the sufficiency of the com- 
pensation, either of the disputants can 
apply to the District Judge concerned for 
a determination of the true amount, Rules 
79 and 80 of the Indian Electricity Rules, 
1956, impose restrictions by providing 
clearances from buildings in the matter 
of laying low and medium voltage lines, 
and high and extra-high voltage lines. 
Proviso (d) to Section 10 of the Tele- 
graph Act enjoins that the authority 
shall do as little damage as possible, and, 
for the reasons we have stated in para- 
graphs 22 to 26 below, the owner or oc- 
cupier has the right to resist or obstruct 
the laying or placing of electric supply- 
lines in or over his property, and the 
District Magistrate then has the discre- 
tion to order whether the authority should 
be permitted to place the line or not. 
Whether the restrictions imposed in the 
use of property are reasonable or not 
will have to be determined with refer- 
ence to these safeguards that have been 
provided and the purpose sought to be 
achieved. The Electricity Act is a law 
to provide for the supply and use of elec- 
trical energy. Such supply and use of 
electrical energy has become a necessity. 
Electrical energy has become a commo- 
dity of ordinary and daily use in homes, 
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factories and offices, in fact everywhere. 
The demand for this is growing day by 
day. The need for- generating more and 
more electricity and a system to provide 
for its easy, quick and economic supply 
to every person requiring it has become 
indispensable for the needs of the com- 
munity. Power has, therefore, to be taken 
for the purpose of facilitating generation 
and quick distribution and supply of elec- 
trical energy. And this is provided by 
the Elecrticity (Supply) Act, 1948, Elec- 
tricity Act, and also particularly by Sec- 
tion 51 of the Electricity Act read with 
Section 10 of the Telegraph Act, 


18. The power that can be con- 
ferred under Section 51 of the Electricity 
Act upon a public officer, licensee or any 
other person is only for the purpose of 
placing electric supply-lines. It can 
hardly be expected that this power will 
be utilised arbitrarily for causing loss or 
damage to owners or occupiers of pro- 
perty. There can, of course, be difference 
of opinion as to whether a line should 
be placed over a particular property or 
not, is must, in the nature of things, 
be a matter for the statutory authorities 
created under the Electricity Act to 
decide. It is too much to suppose that 
the officers, licensees and other persons 
empowered under Section 51 will act 
without any guidance or control from the 
statutory authorities such as the State 
Electricity Boards created under the 
Supply Act and without sanction or ap- 
proval from the senior officers of the 
Board who have to decide on the policies 
regarding distribution and supply and the 
alignment of the lines to be drawn and 
such allied matters. The purposes for 
which the electric supply lines may be 
placed are clear from the section itself. 
In the case of licensees, normally, the 
licenses issued would indicate in what 
area and in what manner electricity 
should be distributed and supplied. These 
will afford sufficient guide-lines for the 
exercise of' the powers. One cannot ex- 
pect the State Government to empower 
any public officer or any person who may 
have no idea how electric supply lines 
should be placed. And, though it is sug- 
gested that an Assistant Engineer is not 
a proper authority on whom the powers 
under the Telegraph Act may be con- 
ferred under Section 51 of the*Electricity 
Act. we are not satisfied that this con- 
tention is sound. In the circumstances, 
the restrictions such as those that have 
been imposed can only be considered to 
be reasonable in the interests of the 
general public. One may have to suffer 
some detriment in the user of. property 
to serve the common good, and he cannot 
complain when full compensation is paid 
for the detriment. We are unable to ac- 

cept the contention that the restrictions 
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imposed on the user of the property are 
unreasonable. We negative this conten« 
tion as well. 

19. What we said above also ans- 
wers the contention that Section 51 of 
the Electricity Act enables the authori- 
ties on whom powers under the Tele- 
graph Act have been conferred to act as 
they like and that the section is bad as 
containing excessive delegation of legis-|. 
lative power. The mere fact that the 
legislation is skeletal or the fact that a 
discretion is left to those entrusted with 
administering the law, affords no basis 
for the contention that there has been 
excessive delegation of legislative power 
(AIR 1961 SC 1602, para 17). In decid- 
ing the nature and extent of the guidance 
which should be given to the delegate 
legislature must inevitably take into ac- 
count special features of the object which 
it intends to achieve by a particular 
statute (AIR 1960 SC 475, para. 8): 

“When ‘a statute is challenged on 
the ground of excessive delegation it has 
to be established that the legislature has 
delegated its essential legislative power 
or function and that it has not laid down 
its policy or principle for the guidance 
of its delegate. Even if a policy is dec- 
lared it may, however, be couched in such 
vague terms that it may not set down 
a definite ‘standard or criterion for the 
guidance of the delegate: The consequ- 
ence would be to confer an arbitrary or 
uncanalised power to change or modify 
the declared policy without reserving to 
itself any control over the subordinate 
legislation. Such an effacement or abdi- _ 
cation of power: in favour of. another 
agency, either in whole or in part, is 
beyond the permissible limits of delega- 
tion’ (AIR 1967 SC 1048, para. 20).” 
Applying these principles we hold that 
there is no excessive delegation in enact- 
ing Section 51 of the Electricity Act. 

20. The contentions based on mala 
fides too are without any substance. What 
is urged in the petition is that the notice 
Ext, Pl was addressed to Sri Haridasr. 
Govardhandas Sait, Bharat Plywoods, 
Baliapatam, itis said, in his personal capa- 
city, on the assumption that the property 
over which the line is to be placed be- 
longed to him; that the property really 
belonged to the petitioner-company; and 
that this disregard to facts indicates that 
the notice issued is an empty formality 
and it is urged that this shows mala fides. 
Haridas Govardhandas Sait is admittedly 
the Managing Director of the petitioner- 
company. In the counter-affidavit it is 
stated that the notice was issued to him 
because he is the, Managing Director of 
the company. From the mere fact that 
Govardhandas Sait has not been describ- 
ed as the Managing Director we are not 
able to spell out mala fides, 
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21, One other contention in sup- 
port of the case of mala fides is that the 
line could be taken along the nearby road 
instead of over the property of the peti- 
tioner-company, and the decision to take 
it over the property of the petitioner- 
company is mala fide. In the counter- 
affidavit it is asserted that it is not pos- 
sible to take the line along the road men- 
tioned and the line had to be taken over 
the property of the petitioner Company. 
The petitioner has not been able to make 
out any mala fides. 


22. During the course of the argu- 
ments the ambit of the power of the tele- 
graph authority under Section 10 of the 
Telegraph Act, when that section is read 
with Section 16 thereof, came up for con- 
‘ siderable amount of discussion. On be- 
half of the respondents, it was urged that, 
notwithstanding the resistance or obstruc- 
tion by the owner or occupier of the 
land, over which a line was sought to 
be placed, the authority may proceed to 
lay the line disregarding such resistance 
or obstruction or, if necessary, after re- 
moving the same. On the other hand, 
on behalf of the petitioner, counsel urged 
that it is clear from the provisions in 
sub-sections (1) and (2) of S, 16 of the 
Telegraph Act that the telegraph autho- 
rity has no such power and that in cases 
of resistance or obstruction by the owner 
or occupier the authority must resort to 
the procedure indicated in sub-sec, (1) of 
S. 10, that is, he should approach the 
District Magistrate and get an order from 
the District Magistrate that the authority 
shall be permitted to exercise the powers. 
We shall read once again sub-sections (1) 
and (2) of S. 16. 


“16. (1) If the exercise of the powers 
mentioned in Section 10 in respect of 
property referred to in Cl. (d) of that 
section is resisted or obstructed, the Dis- 
trict Magistrate may, in his discretion, 
order that the telegraph authority shall 
be permitted to exercise them. 


(2) If, after the making of an order 
under sub-section (1), any person resists 
the exercise of those powers, or, having 
control over the property, does not give 
all facilities for their being exercised, he 
shall be deemed to have committed an 
offence under Section 138 of the Indian 
Penal Code.” 


23. It is clear from the wording 
of Section 16. and particularly from the 
expression “the District Magistrate may, 
in his discretion”, that an order will not 
be {forthcoming automatically. A Dis- 
trict Magistrate may in his discretion in 
a given case refuse or decline to pass an 
order that the telegraph authority shall 
be permitted to exercise the powers. The 
wording is significant. The District Magis- 
trate does not grant permission to the 
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authority. But he orders that the autho- 
rity “shall be permitted.” The discretion 
conferred by the section on the District 
Magistrate is certainly a judicial discre- 
tion, and, in cases where the District 
Magistrate refuses to pass an order that 
the telegraph authority shall be permitted” 
to exercise the powers mentioned in Sec- 
tion 10, it is inconceivable that the tele- 
graph authority may, notwithstanding 


‘such refusal, continue to exercise such 


powers, The wording of the section is 
thus itself indicative of the fact that in 
cases of resistance or obstruction the Dis- 
trict Magistrate will have to decide whe- 
ther the authority should be permitted 
or not to exercise the powers under Sec- 
tion 16 of the Telegraph Act. This neces- 
sarily means that the telegraph autho- 
rity cannot override or ignore the resis- 
tance or obstruction and continue to ex- 
ercise the powers under Section 10 not- 
withstanding such resistance or obstruc- 
tion. It follows that, when an owner or 
occupier resists or obstructs the ex- 
ercise of the power under Section 10, 
the telegraph authority will have to 
approach the District Magistrate for 
an order under sub-section (1) of 
S, 16 and can exercise the power under 
Section 10 only in cases where the Dis- 
trict Magistrate deems it fit to pass an 
order that he shall be permitted to do 
so. The power conferred by Section 10 
is thus a conditional power; conditional 
on an order being passed under Sec- 
tion 16 (1) by the District Magistrate that 
the authority may be permitted, in case 
of resistance or’ obstruction, to exercise! 
the power. This is so not only in regard 
to a telegraph authority but to the public 
officer or any other person authorised 
under the Electricity Act. 


We are fortified in this view by what 
is provided by sub-section (2) of S. 16. 
If the telegraph authority has the power, 
notwithstanding the resistance or obstruc- 
tion, to exercise the powers under Sec- 
tion 10. the resistance or obstruction by 
the owner or occupier, we conceive, 
would be an offence under Section 186 of 
the Indian Penal Code. That section 
makes voluntary obstruction to any public 
servant in the discharge of his public 
functions an offence, and such an offence 
is punishable with imprisonment of either 
description for a term which may extend 
to three months, or with fine which may 
Poa to five hundred rupees, or with 

otn. 


Sub-section (2) of S. 16 provides that 
if, after the making of an order under 
sub-section (1), any person resists the ex- 
ercise of the powers under Section 10 
or does not give all facilities for their 
being exercised, he shall be deemed to 
have committed an offence under Sec- 
tion 188 of the Indian Penal Code, Sec- 
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tion 188 of the Indian Penal Code makes 
Gisobedience to an order duly promul- 
gated by a public servant an offence. This 
offence, as long as it does not cause or 
tend to cause danger to human life, health 
or ‘safety, or cause or tend to cause a 
‘ylot or affray, is punishable with simple 
imprisonment for a term which may ex- 
tend to one month or with fine which 
may extend to two hundred rupees, or 
with both. We notice that sub-sec. (2) 
of S, 16 has a positive as well as a nega- 
tive aspect; the former being the duty 
on the part of the person having control 
over the property to give all facilities 
for the exercise of the power under Sec- 
tion 10 and the latter not to resist the 
exercise of such power. Nevertheless, it 
is clear that only resistance after an order 
has been passed under sub-section. (1) of 
S. 16 that is deemed to be an offence 
- under Section 188 of the Indian Penal 
Code. This necessarily implies that any 
resistance to the telegraph authority in 
the exercise of powers under Section 10 
before an order under Section 16 (1) has 
been passed by the District Magistrate, 
is not an offence. The provision in sub- 
section (2) of S. 16 would become mean- 
ingless and absurd if even the initial re- 
sistance or obstruction is already an of- 
fence under Section 186 of the Indian 
Penal Code and punishable with a sen- 
tence more stringent than that which can 
be imposed under Section 188. We have, 
therefore, necessarily to understand ‘the 
statute as enabling an owner or occupier 
or a person having control over the pro- 
perty over which a line is sought to be 
placed as having the right to resist. or 
obstruct. When the telegraph authority 
is so resisted or obstructed, the District 
Magistrate can be approached. If he is 
approached, the District Magistrate would 
decide whether the authority should be 
permitted to exercise the powers. When 
the District Magistrate decides that he 
should be so permitted resistance there- 
after is made an offence. And there is 
an obligation cast upon the owner or oc- 
cupier to render all facilities for the ex- 
ercise of that power. The sections (sub- 
sections (1) and (2) of S. 16) can only be 
understood in this manner. In short Sec- 
tions 10 and 16 have to be read together, 
and when there is resistance or obstruc- 
tion, the power under Section 10 can be 
exercised only when the District Magis- 
trate passes an order under Section 16(1) 
ae he shall be permitted to exercise 
em, 


24. We must now refer to the 
argument advanced by counsel on behalf 
of the respondents based on the decision 
of the Supreme Court in Civil Appeal 
No, 418 of 1969 = (reported in AIR 1970 
SC 491). The contention is that just as 
Section 15 is not applicable in regard to 
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the determination of the reasonableness 
of the conditions, that a local authority. 
may impose subject to which permission 
is given to a licensee empowered under 
Section 51 of the Electricity Act to lay 
electric supply lines, at the instance of 
the licensee. Section 16 (1) is not avail- 
able to a public officer or other authority 
or person authorised under Section 51 of 
the Electricity Act. It is said that the 
public officer or other person is not a 
telegraph authority and only a telegraph 
authority will be governed by Section 15 
of the Telegraph Act. The wording of 
Section 16 was relied on to point out 
that what the section says is “that the 
telegraph authority shall be permitted to 
exercise them.” This, it is said, will not 
apply to the case of a public officer 
authorised under Section 51 of the Elec- 
tricity Act. We are unable to accept 
this contention. We do not think that. 
the decision of the Supreme Court re~ 
ferred to touches on this aspect. 


The power that can be exercised by 
a person empowered under Section 51 is 
the identical power which the telegraph 
authority possesses under the Telegraph 
Act. That power, we have already seen, 
is a conditional power. That is, if the 
telegraph authority is resisted or ob- 
structed, he can continue to exercise the 
power .only if an order is passed by the 
District Magistrate under Section 16 @) 
of the Telegraph Act “that he shall be 
permitted to exercise them.” Any public 
officer or other person authorised under 
Section 51 of the Electricity Act must 
stand in the identical position. He can- 
not possibly have greater powers than the 
telegraph authority. If Section 16 (1) 
is not applicable to a public officer 
authorised under Section 51 of the Elec- 
tricity Act, one or two results must 
follow. The Public Officer in cases of 
resistance or obstruction may not be able 
to lay the lines; or notwithstanding the 
resistance or obstruction he may be taken 
as empowered to lay the lines. We do not 
think that either of these should be the 
position, and the interpretation that we 
should place on the effect of an authorisa- 
tion under Section 51 of the Electricity 
Act and the provisions in Sections 10 and 
16 of the Telegraph Act must serve the 
object and purpose which they are in- 
tended to serve. The public officer on 
whom powers have been conferred pur- 
suant to Section 51 of the Electricity Act 
must stand in the same position as re- 
gards the exercise of power as the tele- 
graph authority. His power should not 
be abridged, nor should it be enlarged. 
We, therefore, think that Section 16 of 
the Telegraph Act is as much applicable 
to a public officer on whom powers have 
been conferred pursuant to Section 51 of 
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the Electricity Act as to a telegraph 
authority: 


25. We quite realise that Sec. 10 
is contained in an enactment which came 
into force on the ist October, 1885, at a 
time when even the placing of telegraph 
lines was a phenomenon and that the act 
concerned itself only with the placing of 
telegraph lines which in scope and ex- 
tent and in dimensions are entirely dif- 
ferent from the laying of electric supply 
lines in a modern city or a state where 
one can expect, and one can see, a net 
work of lines being drawn across coun- 
try, over the properties. and near build- 
ings and other structures. The exercise 
of the powers under Section 10 of the 
Telegraph Act, controlled by Section 16 


thereof, may be quite inadequate for the. 


supply and distribution of electricity in 
modern times. In fact we feel that en- 
tirely different provisions which will ex- 
pedite the laying of lines and which will 
provide a more flexible and speedy pro- 
cedure have become indispensable. But 
the legislature in enacting Section 51 of 
the Electricity Act has chosen to confer 
on the public officer, the licensee or other 
person chosen by the State Government 
only the powers of a telegraph authority 
under the Telegraph Act. 

As matters stand, we have to come 
to the conclusion that when a public offi- 
cer, licensee or other person on whom 
the powers under the Telegraph Act have 
been conferred by the State Government 
acting under Section 51 of the Electricity 
Act is resisted or obstructed, that autho- 
rity has no alternative but to approach 
the District Magistrate under Sec. 16 (1) 
of the Telegraph Act for an order enabl- 
ing him to exercise those powers. We 
come to this conclusion, reluctantly no 
doubt, because we can see how inconveni- 
ent and inexpedient it may be that every 
time an authority is resisted or obstruct- 
ed there should be an approach to the 
District Magistrate for an order. It is 
easily imaginable that in almost all cases 
there will be resistance or obstruction as 
the desire of every owner and occupier 
would be to avoid lines being drawn over 
the property in which he is interested. 
We are fully aware of the delay that 
will ensue and the labour that will be 
involved in having the matter placed be- 
fore the District Magistrate on a number 
of adjourned hearings in order to satisfy 
the Magistrate that the exercise of the 
power is desirable. nay necessary. The 
volume of work that will result by peti- 
tions by the persons on whom powers 
under the Telegraph Act have been con- 
ferr2d can be very considerable, Whether 
a District Magistrate, burdened with 
other responsibilities, will be able to deal 
with this question as expeditiously as they 
should, is a matter of grave doubt. These 
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are all matters which we feel ought to’ 
be taken note of by the legislature, and 
it is for the legislature to modify the law 
or to substitute other machinery for the 
purpose of enabling the authorities who 
are burdened with the task of doing very 
essential service in the interests of the 
general public of distributing and sup- 
plying electrical energy, to act with the 
expedition required. It may as well be 
that the freedoms guaranteed by the 
Constitution can be safeguarded if some 
officer, responsible enough and adequate 
in stature, is entrusted with the task of 
deciding in given cases whether lines 
should be placed or not. There is no 
reason why such an officer should not 
be a Government servant or any other 
authority under the Electricity Board, 
These again are all matters that have to 
be considered, and considered seriously, 
in the interests of the Electricity Boards 
and what is far more paramount, in the 
interests of the general public, by the 
authorities concerned. 


26. As things stand we have te 
hold, as Justice Raghavan did in O. P. 
No, 3416 of 1968, from which decision the 
Writ Appeal (Writ Appeal No. 506 of 
1969) that we have heard along with this 
original petition was taken, that when 
an authority is resisted in the exercise 
of power under Section 10 of the Tele- 
graph Act, he has no alternative but to 
approach the District Magistrate for 
necessary orders under Section 16 (1) of 
the Telegraph Act. We hold accordingly, 


27. A word may be said about 
what is meant by “resistance” or “ob- 
struction” before we pass on to the next 
point as arguments turned on the ques- 
tion as to whether there should be physi- 
cal obstruction; counsel for the respond- 
ents maintaining that there must be 
physical obstruction and counsel for the 
petitioner canvassing for the position that 
even objection taken to the proposal or 
to the action taken will be sufficient. Re- 
sistance is a much wider word than ob- 
struction, and we consider that objection 
taken in any tangible and identifiable 
form will constitute resistance, 


28.- One other subject which came 
up for discussion was the question whe- 
ther a notice should be issued by the 
public officer, licensee or other person 
chosen by the State Government under 
Section 51 of the Electricity Act for the 
conferment of powers under the Tele- 
graph Act to the owner or occupier or 
other person in the control or manage- 
ment of the property over which the elec- 
tric supply line is proposed to be placed 
intimating the intention of the autho- 
rity to place supply lines over the pro- 
perty. Isaac, J. has held in his judgment 
in O. P. No. 1454 of 1967 (Ker) that a 
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notice should be given in order to satisfy 
the requirements of natural justice and 
also because unless a notice is given “the 
owner of the land will not be in a posi- 
tion to know under what authority ac- 
tion is being taken.” There may be yet 
another reason in favour of the conten- 
tion that notice should be given normal- 
ly, that unless the owner or occupier is 
informed of the exact nature of the pro- 
posal for laying the electric supply line 
he will not be in a position to decide 
whether the exercise of the power should 
be resisted or „obstructed, Even so, we 
do not think that in the light of the pro- 
vision in Section 16 (1) of the Telegraph 
Act under which the District Magistrate 
has been given the power to decide whe- 
- ther an order should be passed that the 
authority should be permitted to exercise 
the power, a prior notice to the owner 
or occupier is necessary. The whole’ pro- 
cedure under the ‘scheme of the provi- 
sions in Part III of- the Telegraph Act 
seems to be different. As the provisions 
stand, we do not think that it is obli- 
gatory on the part of the competent 
authority to issue a prior notice before 
exercising the. power under Section 10 of 
the Telegraph P Before passing an 
order under Section 16 (1) the District 
Magistrate has necessarily to issue notice 
to all persons interested and give them 
an opportunity to state their objections, 
if any. Without giving such an oppor- 


tunity he will not have any material, at - 


any rate, adequate’ material to decide 


whether he should pass an order that the 


authority shall be permitted. 

No doubt, it will be proper and cer- 
tainly desirable that the owner or oc- 
cupier should be informed before acts are 
done .on his property. It is conceivable 
that, when he is so informed, the exact 
location and the alignment of the line can 
be settled without résistance or obstruc- 
tion by mutual understanding.. However 
that be. as we understand the provisions 
in the Telegraph Act, Part II, we do 
not consider it necessary that there should 
be prior notice, 

29. Before .we conclude we must 
refer to the arguments advanced by 
counsel regarding Ext. R.5, the noti- 
fication issued conferring on the autho- 
rities mentioned therein the powers under 
the Telegraph Act, It is contended that 
the power to lay the, electric supply 
lines have not been conferred on the 
authorities and that- this is clear from the 
wording of the notification which we 
shall read:— 

“In exercise of the powers conferred 
by Section 51 of the Indian Electricity 
Act, 1910 (Act 9 of 1910) the Government 
of Kerala hereby confer, 


upon the Chief Engineer, the Addł- 
tional Chief Engineer (Operation) the 


` 
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Electrical Superintending Engineers and 
Executive Engineers of the Kerala State 
Electricity Board to exercise within their 
respective jurisdictions, 

for the placing of appliances and 
apparatus for the survey and construc- 
tion of lines ete. for the transmission, 
distribution or use of electrical energy 
within their respective jurisdiction, 

all the powers which the Telegraph 
Authority possesses under Sections 10 to 
18 of the Indian Telegraph Act, 1885 (Act 
13 of 1885) with respect to the placing of 
telegraph lines and posts for the purposes 
of a telegraph established or maintained 
by Government or to be so established or 
maintained.” 

No doubt, the wording is: not very 
happy, but it is impossible to accept the 


‘interpretation that counsel for the peti- 


tioner seeks to place on it. It is clear 
that the powers in regard to the matters 
specified in Section 51 of the Electricity 
Act have been conferred on the autho- 
rities mentioned in Ext. R5. We see 
nothing in the rules in regard to the in~ 
terpretation of the granting of such 
powers which will militate against the 
view that we have taken. Counsel sug- 
gested that the granting of the power 
under Section 51 is an exception to the 
general scheme of the Act, that such con- 
ferment of power impairs the right to 
property and that every conferment of a 
power is an important act, and for these 
reasons the notifications should be con- 
strued strictly. Even by applying these 
principles We are unable to read the 
notification in any manner other than that 
the powers mentioned in Section 51 have 
been conferred on the authorities men~ 
tioned in Ext, R5. 


It is clear that .the proposal to lay 
electric supply lines has been resisted as 
is evident from the filing of this Original 
Petition. The District Magistrate will, 
therefore, have to be approached. We 
direct the respondents to do so, if they 
wish to proceed with the laying of the 
oe over the petitioner’s property. 

Original Petition is ordered ag 
above. ‘There will be no order as to 
a $ 


Order accordingly, 
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Civil P, C. (1908). O, 7. R. 11 — Re- 
jection of plaint for default in payment 
of additional court-fee — Proper remedy 
is appeal and not revision — -(X-Ref:— 
Sections 2 (2), 96 and 115). 1966 Ker LT 
916, Overruled; AIR 1961 Ker 200, 
tinguished, (Paras 1, 3) 

Where, apas the order of the Court 
calling upon the plaintiff to pay addi- 
tional ‘court-fee, the plaintiff filed a revi- 
gion petition but before it was admitted, 
the ‘plaint itself was rejected for plain- 
tiffs default for payment of court-fee, 
the order of rejection of plaint being a 
decree, the proper remedy for plaintiff 
was an appeal and not revision, 

(Paras 1 and 3) 


Cases Referred: Chronological Paras 

_{1966) 1966 Ker LT 916, Mathew’ 
Kuruvilla v. Rajagopala Iyer 2 

(1961) AIR 1961 Ker 200 (V 48)= 
1960 Ker. LT 1361, Chappila v. 


Chemmaran 

(1961) 1961 Ker LT 3 = 1961-1 ; 
Ker LR 19, Ra aru v. 
Madhavan Pillai n 2 


P. P. Mathew and K. Shahul Hameed, 
for Petitioner; S. Easwara Iyer. for Res- 
pondents. - 

KRISHNAMOORTHY IYER, J. The 
plaintiff who is the revision petitioner 
complains against the order of the court 
below directing him to pay additional 
court-fee for the plaint. It is seen that 
the plaint was rejected on 10-2-1970 under 
Order 7, Rule 11, Civil P. C., for non- 
payment of additional court- fee as order- 
ed. The revision petition was also filed 
on 10-2-1970 and it was admitted on 11-2- 
1970 after the rejection of the plaint. An 
order rejecting a plaint under Order 7, 
Rule 11 is a decree as defined under Sec- 
tion 2 (2), Civil P, C. The proper remedy 
of the plaintiff is to file an appeal against 
the order rejecting the plaint and canvass 
the correctness of the order calling upon 
the party to pay additional court~fee in 
that appeal. : 

2. But counsel for the revision 
petitioner relying on the decisions in 
Chappila v, Chemmaran, 1960 Ker LT 
1361 = (AIR 1961. Ker 200) Radhakrish- 
naru v. Madhavan Pillai, 1961 Ker LT 3 
and Mathew Kuruvilla v..Rajagopala Iyer, 
1966 Ker LT 916, contended that if the 
order sought to be revised is set aside in 
revision even though the order rejecting 
the plaint is a decree it will stand auto- 
matically set aside and the lower court 
will have to proceed with the suit on 
the merits, The facts in 1960 Ker LT 1361 
œ (AIR 1961 Ker 200) are peculiar and 
they have no application to the case be- 
fore us. It is not possible to find out 
from 1961 Ker LT 3, whether the rejec- 
tion of the plaint was before or after 
the admission of the revision petition by 
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this Court. In 1966 Ker LT 916, Vaidia- 
lingam, J. has taken the view that when 
the order dismissing the petition to con- 
done the delay in filing an appeal is in- 
terfered with in revision the order of the 
Judge dismissing the appeal based on the 
rejection of the petition to excuse delay 
will be absolutely void and will have no 
effect in law. We cannot agree. The 
order dismissing the appeal can be only 
an illegal order which will have to be 
set aside only in a second appeal and not 
in a revision petition. If against such 
dismissals no second appeal will lie, it 
is open to this Court to set aside the 
order suo motu under S, 115, Civil P. C. 
We are therefore of the view. with great 
respect to the learned Judge that the 


‘decision in 1966 Ker LT 916. is not cor- . 


rect. It was not contended before us that 
the correctness of the order for payment 
of additional court-fee cannot be im- 
peached in the appeal that may be filed 
against the decree. 

3. We are therefore of the view, 
that in cases where a plaint is rejected 
under Order 7, Rule 11. Civil P, C. for 
default to pay additional court-fee even 
before the admission of a revision peti- 
tion filed against order calling for pay- 
ment of additional court-fee, the revision 
petition is not maintainable. We are not 
expressing an opinion as to the effect of 
allowing a revision petition on orders re- 
jecting a plaint after the revision petition 
is admitted 


4. We. therefore. dismiss the revi- 
sion petition, No costs. 


Revision dismissed, 
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"Souri Varghese, Appellant v, P. c. 
Assankutty, Respondent. 

Second Appeal No. 585 of 1971, D/- 
19-7-1971. 

Debt Laws — Kerala Agriculturists’ 
Debt Relief Act (11 of 1970), S. 2 (4) (Í) 
— The purchase of copra by an oil miller 
for the purpose of crushing it into oil 
and selling it is for the purpose of his 
trade — Hence the purchase price is ex- 
cluded from the definition of debt under 
S. 2 (4) (f). AIR 1966 All 541 & 1963 


Ker LT 8 & 1965 Ker LT 553, Dist, 
ie (Paras 2, 4) 
Cases Referred: Chronological Paras 


(1966) AIR 1966 All 541 (V 53)= 
1966 All LJ 358. Behari Lal v, 
Smt. Chandravati 
(1965) 1965 Ker LT 553 = 1965 
Ker LJ 666. Lukka John v. 
Popular ‘Automobiles 3 
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(1963) 1963 Ker LT 8 = 1963-1 
Ker LR 58, Alexander v. 
Kuruvilla (Thachara) and Co. 3 
. S. Boothalingam Aiyar, for Appellant; 
V. Sivaraman Nair, for Respondent, 


JUDGMENT:— When an Oil miller 
purchases copra for the purpose of crush- 
ing it into oil and selling it, could it be 
said that he is purchasing such copra for 
the purpose of his trade? This is the 
question which calls for an answer in 
this case, If the answer is ‘yes’, then 
the purchase price is excluded from the 
definition of ‘debt’? in the Kerala Agri- 
culturists’ Debt Relief Act 11 of 1970. The 
appellant before me is the debtor who 
claims the benefit of the Act. . 


2. It is true that ‘trade’ is a term 
which, in this context, is narrower in its 
scope than the term ‘business’. Trade 
involves the concept of buying and sel- 
ling. But it is not necessary that goods 
or merchandise purchased are sold in the 
same form or are sold without being 
converted into some other product. A 
person may be trading in copra and oil 
by purchasing copra and selling oil. after 
converting the copra into oil by crushing 
in his mill, It cannot be. said that he 
is not a trader or that he is not pur- 
chasing copra for his trade. Therefore 
the decision of the court below must 
stand, 


3. My attention has been drawn 
to three decisions, none of which, accord- 
ing to me, applies to the facts before 
me as I will presently show. The deci- 
sion of the Allahabad High Court in 
Behari Lal v. Smt, Chandrawati, AIR 
1966 All 541, was one where. in connec- 
tion with the use of certain premises. it 
was considered whether ‘trading’ includ- 
ed ‘manufacture’ and in that context the 
court observed that the activity of trad- 
-ing does not include running of a mill, 
That of course is-so. But that will have 
no bearing on the question for decision 
before me. Raghavan, J. (as he then 
was) considered, in‘Alexander v. Kuruvilla 
(Thachara) & Co., 1963 Ker LT 8, the 
scope of the term ‘debt’ as defined in 
Section 2 (c) of Act 31 of 1958. The 
question there was whether a pronote 
executed by the defendant converting a 
debt due could be considered as for price 
of goods purchased for the purpose of 
trade. The goods in that case was some 
machinery for a mill and the engine 
attached to the pump set. Certainly that 
was not merchandise intended to be sold 
or converted into some other form for 
the purpose of trade. That is not the 
case where, as in the case before me, 
copra is purchased and converted into oil 
and such oil sold. The same view as 
that taken by Raghavan, J. has been taken 
by a Division Bench of this Court in 


[Prs. 1-5] K. K. Subramoniam v, M. P. Sreenivasan 
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Lukka John v, Popular Automobiles, 
1965 Ker LT 553. There again the ques- 
tion was whether the debt which repre- 
sented the price of automobile parts pur- 
chased for the purpose of use in a bus 
service business run by the defendant 
could be considered as price of goods pur~ 
chased for purpose of trade. In running 
a bus service a person may be conducting 
a trade. But goods purchased for pur- 
pose of repair of .or replacement in the 
transport vehicles are certainly not foods 
purchased for purpose of trade. The 
goods are not sold in the same or some 
other form. Though they are no doubt 
purchased for the running of the busi- 
ness the purchases are certainly not fox 
the purpose ‘of trade. 

4, Trade, as J said earlier, involves 
the concept of buying and selling. The 
mere fact that the form of the goods 
have changed in the hands of the per- 


-son who is dealing in such goods does 


not render the purchase any other than 
that for his trade. Section 2 (4) (f) of 
Act 11 of 1970 which corresponds to Sec- 
tion 2 (c) (vi) of Act 31 of 1958 does not 
apply to such a debt as Section 2 (4) (£) 
excludes “any debt which represents the 
price of goods purchased for purpose of 
trade” from the scope of the definition. 

5. The Second Appeal -therefore 
fails and is dismissed with costs. 


Appeal dismissed, 
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K. K. Subramoniam, Appellant v, 
M. P. Sreenivasan and another, Respond- 
ents. 

Second Appeal No. 214 of 1969, D/« 
19-7-1971. 


(A) Kerala Cinemas (Regulation) Act 
(32 of 1958). S. 5 — A suit for permanent 
injunction by one exhibitor of cinemato- 
graph films against another exhibitor yes- 
training him from exhibiting films on the 
ground that the requirements of the rules 
have not been properly complied with in 
issuing licence to him by the Municipality 
is not maintainable — (X-Ref:— Specifie 
Relief Act (1963), S. 38). (1859) 6 CB 
(NS) 336 & AIR 1936 Mad 269 & AIR 
1941 Mad 530 (FB) & AIR 1952 SC 64 
& (1966) 1 WLR 899, Rel. on. 
(Paras 3, 6, 7) 
The plaintiff does not have any per- 
sonal right to sue as an exhibitor by 
reason of Act 32 of 1958. His right to 
object in the matter of grant of licence 
can be exercised only by way of appeal 
under the Act. Mere damnum without 
injuria is not sufficient, (Paras 7, 8} 
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(B) Civil P. C. (1908), O. 1, R. 10 — 
The manager of a theatre exhibiting cine- 
matograph films cannot sue on behalf of 
the proprietor without authority from 

- him. (Para 9) 
Cases Referred: Chronological Paras 
(1966) 1966-1 WLR 899 = 1966-2 

All ER 196, Gregory v. Camden 
London Borough Council 8 
(1952) AIR 1952 SC 64 (V 39)= 
1952 SCR 218, N. P, Ponnuswami l 
v, Returning Officer, Namakkal 5 
(1941) AIR 1941 Mad 530 (V 28)= 
1941-2 Mad LJ 47 (FB). Secy. of- 
State v. Allu Jagannadham 
(1936) AIR 1936 Mad 269 (V 23)= 
69 Mad LJ 695, Kamaraja Pandiya 
v. Secy. of State 
(1912) ILR 36 Mad 120 = 12 Ind 
Cas 311, Natraja Mudaliar v, 
Municipal Council, Mayavaram 5 
(1907) ILR 31 Bom 604 = 9 Bom 
LR 417, Bhai Shankar v. Munici- > 
pal Corpn. of Bombay 5 
(1859) 6 CB (NS) 336 = 28 LJCP 
242, Wolverhampton New Water- 
works Co. v. Hawkesford 4, 5 


Chandrasekharan and Chandrasekhara 
Menon, for Appellant; K. Bhaskaran, for 
Respondents. 


JUDGMENT:— I am afraid the suit 
Is misconceived. Though the maintain- 
ability of the suit was challenged by the 
first defendant successfully in the trial 
court, the court below has held that the 
suit as framed would lie and the plain- 
tiff is entitled to seek the reliefs which 
he has claimed in the suit. 

2. Plaintiff has styled himself as 
the manager of one Prabha Talkies, a 
theatre exhibiting cinematograph films at 
Tellicherry. According to him the pro- 
prietor of the concern is his sister-in-law 
and on her behalf he is managing the 
business. First defendant is the pro- 

~prietor of one Lotus Talkies engaged in 

the business of exhibition of cinemato- 
graph films for which purpose he applied 
for license to the Tellicherry Municipality 
and obtained the same. The Municipal 
Commissioner of the Tellicherry Munici- 
pality is the second defendant. Plain- 
tiff had objected to the issue of license 
to the first defendant on several grounds 
including one that the distance between 
the two theatres was less than what is 
prescribed by the rules. This objection 
of the plaintiff was not looked into and 
therefore the order is characterised as 
illegal and void. The plaintiff seeks a 
permanent injunction restraining the de- 
fendant from exhibiting cinematograph 
films in his theatre. 


3. A contention is raised by the 
first defendant as to the sustajnability of 
a plea of improper grant of license in a 
civil suit. According to him a suit for 


K. K. Subramoniam v. M, P., Sreenivasan (P. S. Poti J.) [Prs, 1-5] Ker. 59 


injunction, as here, cannot be maintained 
by another theatre owner on the ground 
that the requirements of the rules have 
not been properly complied with in the 
matter of the issue of license to an ex- 
hibitor. Another objection taken is that 
the plaintif is only the manager of 
Prabha Talkies and therefore he has no 
locus standi to file a suit. It is also con- 
tended that even otherwise there has 
been substantial compliance with the re- 
quirements of the rules. 


4, Time and again the observations 
of Willes, J. in the judgment in Wolver- 
hampton New Waterworks Co. v. Haw- 
kesford, (1859) 6 CB (NS) 336 at p. 356 
have been quoted. The rule, enunciated 
with precision and clarity by the learned 
Judge is in these terms:— 


“There are three classes of cases in 
which liability may be established by 
statute: 


(1) There is that class where there 
is a liability existing at common law 
which is only remedied by the statute 
with a special form of remedy; thus, un- 
less the statute contains words expressly 
excluding the common law remedy, the 
plaintiff has his election of proceeding 
either under the statute or at common 
law. (2) Then there is a second class, 
which consists of those cases in which a 


- statute has created a liability but has 


given no special:remedy for it: thus the 
party may adopt an action of debt or 
other remedy at common law to enforce 
it. The remedy which by law is pro- 
perly applicable to the right or the obli- 
gation flows as an incident. (3) The third 
class is where a statute creates a liability 
not existing: at common law, and gives 
also a particular remedy for enforcing, 
Iii eirioes With respect to that class 
it has always been held that the party 
must adopt the form of remedy given by 
the statute.” 


5. If a person has a right at com- 
mon law and in regard to this matter a 
statute is enacted and the statute pro- 
vides a machinery for working out the 
remedy if the, right is infringed, still 
such person will be entitled to resort to 
a civil court to seek .his remedies in re- 
gard to the infringement of his rights 
unless the statute excludes such resort 
to the civil court and confines his re- 
medies to that provided by the statute. 
That is because even de hors the statute 
such a person had a civil right and unless 
the provisions of the statute are to be so 
read as excluding resort to the civil 
court for vindicating such .civil right 
ouster of jurisdiction of civil courts can- 
not be assumed. But this rule does not 
hold good where the statute creates 
rights for the first time. In such cases it 
is the machinery prescribed by the statute 
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which creates such rights that will be 
available: to the person. In such a case 
unless right is conferred on the civil 
courts it will not be open to a person 
to resort to such civil remedies, Vara- 
dachariar, J, in. Kamaraja Pandiya v. 
Secy. of State, ATR 1936 Mad 269 at 
p. 271 said of this, in the following 
words:— š 


“The ordinary rule is that where a 


person’s liberty or property is interfer- - 


ed with, under colour of statutory powers, 
he has a cause of action which the civil 
Courts are bound to entertain unless a 
bar to such entertainment has been en- 
acted expressly or at least by necessary 
implication. Where there is no question 
of a common law right and an infringe- 
ment thereof, the position may be dif- 
ferent. for in-such cases, the ordinary 
Courts had prima facie no jurisdiction 
and therefore there is no question of any 
ouster of their jurisdiction. Decisions 
like (1907) ILR 31 Bom 604 and (1912) 
ILR 36 Mad 120 fall under this category, 
where the right or status was itself the 
creation of the statute. Even where 
rights of property are involved, the legis- 
lature may point to particular modes of 
redress.” 


This principle was again succinctly stated 
in Secy. of State v. Allu Jagannadham, 
AIR 1941 Mad 530 (FB) at p. 532 as 
follows:— é 


“Therefore, we have here two prin- 
ciples clearly established. The first is 
that to exclude the jurisdiction of the 
civil Courts, the exclusion’ must be ex~ 
plicitly expressed or clearly implied. The 
second is that where the liability is statu- 


tory as opposed to liability under the. 
common law, :the party must adopt the. 


remedy given to him by the statute.” 
Dealing with the case under the Repre~ 
sentation of the People Act the Supreme 
Court in N. P. Ponnuswami v. Ret i 
Officer Namakkal, AIR 1952 SC 64 cited 
the observations of Willes. J. in (1895) 6 


CB (NS) 336 at p. 356 with approval The ` 


rule appears to be so well settled that 
I need not add to the authorities, 


6, It is contended by counsel for 
the appellant that the Kerala Cinemas 


(Regulation) Act, 1958 (Act 32 of 1958). 


was not one which conferred any new. 
right for the first time, In fact every- 
citizen of India had a right to carry on 
the business of cinematograph exhibition. 
But this fundamental right guaranteed to 
him under Art. 19 (1) (g) of the Con- 
stitution of India is subject to such rea- 
sonable restrictions as may be imposed by 
law. Such restrictions are to-regulate the 
business. It is in exercise of such regula- 
tory power that Kerala Act 32 of 1958 
was passed, Counsel points out that 
Art, 19 (6) of the Constitution of India 
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enables such regulatory legislation to be 
made only in the interest of the public 
in general and therefore the regulation 
of Cinematograph exhibition by Kerala 
Act 32 of 1958 can be only in the interest 
of the general public. That of course 
must be so, Section 5 imposes restric 
tions on the powers of the licensing autho- 
rity. In deciding whether to grant or 
refuse a licence. the licensing authority 
is to have regard to matters specified in 
Section 5, namely:— 

“(a) the interest of the public gene- 
rally; 
(b) the status and previous experience 
of the applicant; 

(c) the suitability of the place where 
the cinematograph exhibitions are pro+ 
posed to be given; 

(d) the adequacy of existing places 
for the exhibition of cinematograph films 
in the locality; 

(e) the benefit to any particular loca- 
lity or localities to be afforded by the 
opening of a new place of cinematograph 
exhibition; 


(f) the possession by the applicant of 
other places, if any licensed under this 
Act, whether in the same locality or else- 
where, and whether at the time of ap- 
plying for the license or at any previous 
time, and shall also take into considera- 
tion any representations made by per- 
sons already giving cinematograph ex- 
hibitions in or near the proposed loca- 
lity, whether within the jurisdiction of 
the same- local authority or not, or by 
any public authority within whose juris- 
diction the place proposed to be- licensed 
is situated or by any association inter- 
ested in the giving of cinematograph ex- 
hibitions.” 


These are apparently restrictions intend- 
ed in the interest of the general public. 
These restrictions act as restrictions on 
the exercise of the fundamental right ofj, 
the exhibitor. They do not confer a right 
on any other member of the public other 
than the general right as one of the pub- 
lic to object to the grant. It cannot be 
said that under the law of the land one 
exhibitor, could have a grievance if an- 
other starts similar business. In fact 
both have the fundamental right.to carry 
on their business. By reason of the re- 
gulation by Act 32 of 1958 no personal 
right is obtained by the plaintiff, That 
is why counsel for the appellant first 
defendant submits that even assuming 
that plaintiff has interest enough to chal- 
lenge the licence the machinery which 
he may invoke must be that provided 
under the statute itself. Resort cannot 
be made to the civil court for that pur- 
pose. It cannot be contended with any 
force that even apart from the provi- 
sions of the Kerala Cinema (Regulation) 
Act 32 of 1958 the plaintiff had a right 
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to challenge the 
cinema theatre 
Municipality. 

7. I am not prepared to agree 
that there is a civil right in the plain- 
tif. The plaintiff (assuming that he has 
a locus standi to sue as an exhibitor) does 
not have, as I have indicated earlier, any 
personal right conferred on him by reason 
of Act 32 of 1958. His right to object in 
the matter of grant of the license ənd 
his right to take up the matter in appeal 
are to be exercised only with the ulti- 
mate view that the grant of license to 
the first defendant is in the interest of 
general public. If that be the case the 
suit for injunction as now brought by 
him must fail 


opening of another 
within the Tellicherry 


8. In a similar case which arose 
before the Queen’s Bench Division and 
reported. in Gregory v. Camden London 
Borough Council (1966) 1 WLR 399, 
Paull, J. analysed the position. That was 
an action brought against the London 
County Council as the Local Planning 
Authority alleging that the defendants in 
determining whether to grant planning 
permission to erect a school for about 700 
children on the convent land adjoining 
the plaintiffs’ land granted planning per- 
mission which did not accord with the 
Development plan. It was also contend- 
ed that the defendants in granting plann- 
ing permission had neither considered 
whether the development was within the 
plan nor whether development would in- 
juriously affect the plaintiffs’ land. They 
sued for a declaration that the permis- 
sion granted was ultra vires. The ques- 
tion was whether the suit was miscon- 
ceived. Though the plaintiffs might have 
had an interest in the matter of grant of 
the planning permission and they would 
in a way be affected by such permission 
the exercise of the duties of the County 
Council being in the interest of the public 
the plaintiffs were held to have no legal 
right, It was a matter between the con- 
vent which applied for the planning per- 
mission and the County Council which 
granted it. It was not a matter in which, 
though plaintiffs showed that they would 
suffer damage, they would not sustain 
any action as they had no legal injury. 
Mere damnum without injuria was held 
to be not sufficient and that of course is 
the position here too. 


9. On a much simpler ground the 
case could have been disposed of. But 
I considered the question only because 
this matter has now come up to this 
court and elaborate arguments have been 
advanced on other questions. I con- 
sidered that in fairness to counsel I should 
deal with those questions. briefly. The 
locus standi of the plaintiff to bring the 
suit is challenged. Strangely enough the 
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plaintiff is not suing as a power of at- 
torney holder of the exhibitor as whose 
manager the suit is brought. Stranger 
too is the reference to O, 1, R. 8 of the 
Code of Civil Procedure by the court 
below in this context. Plaintiff who says 
that he is suing on behalf of his sister- 
in-law apparently without any authority 
from her must be non-suited on that 
simple ground, 

10. In the result, the second ap- 
peal is allowed. The suit stands dis~ 
missed with costs throughout, 


Appeal allowed, 











AIR 1972 KERALA 61 (V 59 C 14) - 


T. S. KRISHNAMOORTHY IYER AND 
P. UNNIKRISHNA KURUP, JJ. 


Varughese Varughese. Petitioner v. 
Mathew Joseph and others, Respondents, 
Civil Revn, Petn. No. 1170 of 1969, 
D/- 13-7-1971 against order of Sub, J. 
Kottayam in O., S. No, 104 of 1968. 
Court-fees and Suits Valuations — 
Kerala Court-fees and Suits Valuation Act 
(10 of 1960), S. 40 — Where a partner 
in his suit for dissolution of partnership 
and rendition of accounts also prayed for 
setting aside of certain udampadies where- 
by he had not only relinquished his in- 
terest in the partnership but also under- 
taken a liability for a certain amount in 
favour of other partners, the plaintiff had 
not only to value his interest in the 
partnership and pay court-fee on it but 
had also to value such udampadies and 
pay court-fee on them. AIR 1959 Mad 
387, Distinguished. - (Para 4) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 Mad 387 (V 46)= 
1958-2 Mad LJ 442, Mohd, Ibrahim 
v. Vedachala Mudaliar 3 
George Vadakel, Varghese Kalliath 
and Jose Vithayathil, for Petitioner; P, J. 
Varghese, C. K, Sivasankara Panicker and 
Govt. Pleader., for Respondents. 
KRISHNAMOORTHY IYER, J.: The 
plaintiff is the revision petitioner and the 
question relates to the sufficiency of the 
court-fee paid for the suit. The revision 
petitioner and the first respondent en- 
tered into a partnership evidenced by a 
partnership deed of 12-11-1960. The se- 
cond respondent joined as a partner in 
the partnership in the year 1965 when a 
fresh partnership deed was executed be- 
tween the parties on 15-10-1965. The 
plaintiffs case is that subsequent to 15-4- 
1967 the partnership ceased to function. 
It is pleaded by the plaintiff that by 
coercion and undue influence practised 
by respondents 1 and 2 he was made to 
execute two udampadies dated 24-8-1967 


KO/LO/F492/71/SNV/SSG 


62 Ker. [Prs, 1-4] Varaghese v. Mathew Joseph (K. Iyer J.) 


and 26-12-1967 in their favour. The suit 
is instituted by the plaintiff for dissolu- 
tion of partnership and for rendition of 
accounts and also to set aside the 
udampadies dated 24-8-1967 and 26-12- 
1967. The plaintiff valued the suit under 
Section 36 of the Kerala Court-fees and 
Suits Valuation Act, 1959 and paid court- 
fee on Rs. 5600/- the estimated value of 
the plaintiff's share in the partnership. 
The relief for setting aside the two 
udampadies was 
and no court-fee was paid therefor. 

.The Court-fee Superintendent point- 
ed out that the plaintiff has to value the 
relief for setting aside the udampadies 
and pay court-fee.on Rs. 42,837.50 for 
which the plaintif has made himself 
liable thereunder. The learned Subordi- 
nate Judge of Kottayam upheld the view 
ef the Court-fee Superintendent and called 
upon the plaintiff to pay the deficit court- 
fee. The revision petition is directed 
against that order. 


2. The plea on behalf of the 


plaintiff is that since the two udampadies | 


are attacked on the ground of fraud and 
undue influence they are not binding on 
him and it is not necessary for him to 
have these documents set aside and the 
said relief need not be separately valued 
and no court-fee need therefore be paid. 
In view of the submission we asked the 
plaintiffs counsel to delete the relief in 
the plaint which relates to the setting 
aside of the udampadies for which he 
was not prepared. We are therefore not 
concerned in the revision petition whe- 
ther in the circumstances pointed out a 
prayer to set aside the udampadies is 
necessary or not. The plaint contains 
such a prayer and the only question is 
whether the plaintiff has to value the 
said relief and pay court-fee thereon. 

3. Counsel for the plaintiff con- 
tended relying on the decision in Moha- 
mad Ibrahim v. Vedachala Mudaliar, 
1958-2 Mad LJ 442 = (AIR 1959 Mad 
387) that no separate court-fee need be 
paid for the prayer to set aside the 
udampadies. In our view, the decision 
cannot help the petitioner. 1958-2 Mad 
LJ 442 = (ATR 1959 Mad 387) arose cut 
of a suit by the heirs of a deceased part- 
ner for dissolution and settlement of ac- 
counts after setting aside the receipts 
executed by them in settlement of ac- 
counts. The heirs have by the receipts 
executed by them released their rights 
for the amounts due from the surviving 
partners. There was a prayer in the 
plaint to set aside the receipts on the 
ground that they were never intended to 
relinquish their interests in the partner- 


p. 
The learned single Judge in consider- 
Ing the question as to the proper court- 
fee for setting aside the receipts held ihat 


not separately valued- 


A.I. R. 


the relief has to be valued under Sec- 
tion 7. CL (iv-A) of the Court-fees Act, 
7 of 1870 as amended in Madras, Rama- 
chandra Iyer, J,, then observed:— 


“I am. therefore, of the opinion that 
the plaintiffs cannot be compelled to adopt 
the consideration recited in the receipts 
as value of the property released. | 
is released is not the amount mentioned 
in the receipt but their further interest 
in the assets of the partnership or a right 
to obtain relief by way of accounting. lf 
the receipts are set aside they would be 
bound to pay back or at least give credit 
to the sums acknowledged by them to 
have been received under the receipts 
and that cannot properly be said to be 
any property secured by the documents. . 
In the case of a release’ the value of the 
property released should be the value for 
purposes of Section 7 (iv-A) of the Court- 
fees Act. The learned Judge was fur- 
ther not correct in saying that not merely 
the amount mentioned in the receipts 
but also subsequent interest on the am- 
ounts and the share of the profits of the 
defendants should be included in the 
valuation. If the receipts were to be set 
aside the plaintiffs would get only a 
relief by way of accounting and that 
right alone they gave up by means of the 
release under Exhibits B1 to B3. It is 
that accounting that has got to be valu- 
ed and that has been valued already 
in the original plaint itself. Though the 
substantial relief would be the setting 
aside of Exts. B1 to B3, the value of the 
relief would be the same as the con- 
sequential relief of accounting for which 
court-fee has been paid.” 

The above decision shows that the 
prayer for: setting aside the document 
has to be separately valued and the learn- 
ed Judge was in the above passage deal- 
ing only with the quantum of court-fee 
payable. . 


4, It is not the plaintiff's case that 
the udampadies sought to be set aside are 
sham. The plea is only that they are}: 
vitiated by fraud and undue influence. 
If, according to the plaintiff, it is not 
necessary to set aside the udampadies 
to get a decree for rendition of accounts 
the said prayer could have been deleted. 
So long as the prayer is in the plaint it 
has to be valued under Section 40 of 
the Kerela Court-fees and Suits Valua- 
tion Act which reads as follows: 


“40 (1) In a suit for cancellation of 
a decree for monéy or other property 
having a money value, ér other document 
which purports or operates to create, 
declare, assign, limit or extinguish, whe- 
ther in present or in future, any right, 
title or interest in money. movable or 
immovable property, fee shall be com- 
puted on the value of the subject-matter 
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of the suit, and 
deemed to be— 

if the whole decree or other docu- 
ment is sought to be 
amount or value of the property for 
which the decree was passed or other 
document was executed; 

if a part of the decree or other docu- 
ment is sought to be cancelled, such part 
of the amount or value of the property. 

(2) If the decree or other document 
is such that the liability under it can- 
not be- split up and the relief claimed re- 
lates only to a particular item of pro- 


such value shall be 


perty belonging to the plaintiff or to the - 


plaintiff's share in any such property. fee 
shall be computed on the value of such 
property or share or on the amount of 
the decree, whichever is less. 

Explanation.— A suit to set aside an 
award shall be deemed to be a suit to 
set aside a decree within the meaning of 
this section.” 


By the udampadies impeached the 
plaintiff has not only his interest relin- 
quished in the partnership but has also 
undertaken a liability of Rs. 42,837.50. 
To enable him to secure his interest in 
the partnership which he has to separa- 
tely value. he must get rid of the liabi- 
lity in favour of the respondents under 
the udampadies. He has valued only his 
interest in the partnership and paid 
court-fee thereon. He can get this relief 
only after the udampadies are set aside. 
The udampadies cannot be construed as 
mere releases of the interest of the peti- 
tioner in the partnership, The prayer 
for setting aside the udampadies in the 
case before us is primary and the relief 
regarding settlement of accounts is inci- 
dental. In these circumstances, the view 
taken by the court below is correct. We, 
therefore, dismiss the revision petition. 
but we make no order as to costs. 


Revision dismissed. 
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E, K. MOIDU, J. 

Khadiru Meera Rawther, Appellant 
v. Mytheenkunju Meerankunju, Respond- 
dent, 

Second Appeal No. 595 of 1968, D/- 
9-7-1971. 

Transfer of Property Act (1882), Sec- 
tion 116 — Determination of lease — Ten- 
ant holding over after expiry of lease — 
Notice under S. 106 is necessary for deter- 
mining lease — (X-Ref:— S. 106). 

In the absence of a contract to the 
contrary. Section 116 will apply to a 
lessee continuing in possession of the 
property after expiry of the period of 
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cancelled, the 


[Prs. 1-4] Ker. 63 


the lease and in such a case a notice satis- 
fying the requirements of Section 106 is 
necessary to determine the lease. AIR 
1970 Ker 40, Foll; AIR 1964 Ker 218, 
Dist. (Paras 4, 5) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Ker 40 (V 57)= 
1968 Ker LT 865, Abdul Hamid 
Rawther v. Balakrishna Pillai 3. 
5 


(1966) 1966 Ker LT 865—1966 Ker 
LJ 1025, Abdul Hameed Rawther 
v. Balakrishna Pillai 3 
(1964) AIR 1964 SC 461 (V 51), 
Puran Chand v, Moti Lal 
(1964) AIR 1964 Ker 218 (V 51)= 
1963 Ker LT 1009, Subrahmonia 
Iyer v. Ammu 3, 5 
Panicker and Potti, for Appellant; K. 
Chandrasekharan, T. Chandrasekhara 
Menon, K. Vijayan, C. Sankara Menon 
and N. N. Sugunapalan, for Respondent. 
JUDGMENT:— The 2nd defendant in 
O. S. 373 of 1965 of the Kottarakara 
Munsiff’s Court challenges in this second 
appeal the decree and judgment of the 
courts below on the question as to want 
of notice to quit as a condition precedent 
for eviction of the suit property from the 
possession of the appellant. 


2. The suit was instituted by the 
respondent-plaintiff for eviction with 
arrears and future rent on the basis of 
Ex, P1 dated 15-6-1960 executed by de- 
fendants 1 and 2 in respect of the land 
over which the appellant and the Ist 
defendant constructed two mobile shops. 
The ist defendant died and the appel- 
lant is the sole legal representative. The 
rate of rent agreed to be paid under 
Ex, Pl was Rs, 10/- a month. On the 
expiry of the lease, the appellant con- 
tinued to be in possession and while se 
the respondent instituted the suit in 1965 
for eviction against the appellant and the 
lst defendant. 

3. The courts below held that ne 
notice to quit was necessary following 3 
decisions (1) Abdul Hameed Rawther v. 
Balakrishna Pillai, 1966 Ker LT 865; 
(2) Subrahmonia Iyer v. Ammu, 1963 Ker 
LT 1009= (AIR 1964 Ker 218) & (3) Puran 
Chand v., Moti Lal, AIR 1964 SC 461. Of 
these decisions, decision No, 1 has been 
overruled, decision No. 2 distinguished 
and decision No. 3 explained in a Bench 
decision of this court in Abdul Hameed 
Rawther v. Balakrishna Pillai, 1968 Ker 
LT 865 = (AIR 1970 Ker 40) holding 
that a notice to quit was necessary. 


4, Ex. Pl was for a period of one 
year. The said period was over on 15-6- 
1961. Thereafter, the appellant has been 
in possession. While they continued to 
be in possession, the respondent institut~ 
ed another suit for recovery of rent and 
obtained a decree against the appellant 


4, 
6 
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and the 2nd-defendant. As the appellant 
is in possession even after the expiry 
of the term in Ex. Pl, he can continue 
` to do so only under the terms and con- 
ditions of the prior lease and in such a 
case a tenancy as required by Sec. 116 
of the Transfer of Property Act is deem- 
ed to have been created. In that case 
a notice under Section 106 of the T. P. 
Act ig necessary in determining the lease. 
It is admitted that the provisions of the 
T, P, Act would apply to the instant case, 
In 1968 Ker LT-865 = (AIR 1970 Ker 
40) it is held that in the absence of a 
contract to the contrary Section 116 
would apply to a lessee continuing in 
possession of the property after the ex- 
piry of the period of the lease and in 
such a case a notice satisfying the re- 
quirements of Séction 106 is necessary 


to determine the lease. That decision on- 


all fours fits in with the facts of the pre- 
sent case, : 


5. However, the learned counsel 
of the respondent contended on the 
anology of the decision in 1963 Ker LT 


1009 = (AIR.1964 Ker 218) that. even . 


after the expiry of the lease the tenancy 
could be determined only by a demand 
by the landlord. So, so long as there 
is no case that such a demand was made, 
according to the learned counsel, the ten- 
ant shall be deemed to be in possession 
under the terms of the tenancy created 
and as the tenancy has not been deter- 
mined, it was not a case of really holding 
over, but was in possession by virtue of 
the tenancy at will created by the docu- 
ment. As I have already pointed out this 
decision has been distinguished in the 
ruling cited in 1968 Ker LT 865 = (AIR 
1970 Ker 40). The decision.in 1963 Ker 
LT 1009 = (AIR 1964 Ker 218) was based 
upon the particular terms of the docu- 
ment involved in that decision, There 
was a’ contract to the contrary in the 


document which came for consideration” 


jn that case to the effect that the tenant 
shall surrender the property on demand. 
So in the absence of such a demand by 
the landlord the tenant would continue 
in possession on the terms and condi- 
tions of the original lease culminating to 
a tenancy at will. No notice to quit 
would be necessary to such a tenant. In 
the case of a. tenant holding over as in 

case a notice to quit is necessary. 
So 1963 Ker LT 1009 = (AIR 1964 Ker 
218) was rightly distinguished. In a case 
where there is clear proof of holding over 
after the expiry of the original term con- 
tained in the lease, the provisions of Sec- 
tion 106 of the T. P, Act would operate 
and a notice to quit is absolutely neces- 
sary. In view of this finding, I hold 
that as a condition precedent for evic- 
tion in this case. the respondent should 
have sent a notice terminating the lease 


` Aysha Beevi v. Abdul Karim 


A.L R. 


in accordance with law. There was no 
evidence that a valid notice had been 
issued in this case. Therefore, the suit 
for eviction without notice is not main- 
tainable, we 

6. In the result, the decree and 


‘judgment of the courts below ‘are both 


set aside and the suit for eviction is dis-' 
missed. The respondent would be en- 
titled to get a decree for the arrears of 
rent claimed in the plaint with propor- 
tionate costs. Since 1968 Ker LT 865 = 
(AIR: 1970 Ker 40) came to be decided 
after the judgment- of the lower appellate 
court, I do not pass any order as to costs 


in this appeal, 
; Appeal allowed, 


AIR 1972 KERALA 64 (V 59 C 18) 
E. K. MOIDU,. J. Di 

Aysha Beevi Mariya Ummal- Kuñ. a 
and others, Petitioners v. Abdul Ke™m 
Rahuma Beevi and others, Counter-F: ri- 
tioners. i 

Civil Revn. Petn, No. 882 of 1970, D/- 
6-7-1971. : i f 7 

Succession Act (1925), S. 214 -y Suc- 
cession certificate under — It is not iiaces- 
sary for mortgagee’s legal representatives 
for filing a suit to recover the mortgage 
money by sale of the charged property 
since “debt” in the provision does not in- 
clude such decree — (X-Ref:— Civil P. C. 
(1908), O. 34, R. 4). AIR 1955 Pat 284 & 
AIR 1957 Pat 435 & AIR 1963 Andh Pra 
135 & (1899) ILR 26 Cal 839 & (1906) ILR 


. 29 Mad 77 & (1904) ILR 28 Bom 630, Dis- 


senting from; (1894) ILR 16 All 259 (FB), 

Followed in 1969 All LJ 946, Followed.; 

AIR 1957 Trav-Co 147, Rel. on; AIR 1952 

Nag 88, Referred, (Para 8) 

‘Cases Referred: Chronological Paras 

(1969) 1969 All LJ 946 = 1969 All 
WR (HC) 752, Kundan Lal v. 
Banwari Lal ; 

(1963) AIR 1963 Andh Pra 135 
(V 50) = 1962-2 Andh° WR 94, 
A, Ramaswami v. Venkamma 7 

(1957) AIR 1957 Pat 435 (V 44) om 

. 1957 BLJR 93, Raghubir Narain 
Singh v, Raj Rajeshwari Prasad 
Singh a 

(1957) AIR 1957 Trav-Co 147 (V 44) 
az; 1956 Ker LT 852. Narayana 
Pillai v, Eravi Narayana Panicker 4 

(1955) AIR 1955 Pat 284 (V 42), 
Kaviraj Basudevanand v, Raghu- 
vir Saran Rastogi 7 

(1952) AIR 1952 Nag 88 (V 39)= 
1952 Nag LJ 86, Ruprao Ranoji 


v. Ramrao Bhagwantrao ` 5 
(1906) ILR 29 Mad 77, Palaniyandi 

Pillai v. Veerammal 4 
HO/10/D596/71/JRM/BNP > 


972° 
(1904) ILR 28 Bom 630 = 6 Bom 
:LR 582, Nanchand Kemchand v., 
Yenawa : : . 
(1899) ILR 26 Cal 839 = 4 Cal WN 
558, Mahomed Yousuf v. Abdur | 
-Rahim Bepari 4 
(1894) ILR 16 All 259 = 1894 “All 
WN 74 (FB), Fateh Chand v. 
Muhammad. Bakhsh - 2, 4 
P. Sukumaran Nair, for Petitioners; 
G. Viswanatha Iyer, for Counter-Peti- 
tioners, 
. ORDER:— The point that arises for 
determination in this Civil Revision Peti- 
tion is whether a succession- certificate 
should be obtained under Section 214 of 
the Indian Succession Act (Act 39 of 


11925) by the legal representatives of the © 


mortgagee when they seek to get a decree 
in a suit instituted them to recover 
the mortgage money the sale of the 
mortgaged property. feos ‘ 

2. This question has arisen in a 
suit instituted by the revision petitioners 
against defendants 1 to 4. The revision 

titioners and defendants 5 to 8 are. the 

gal representatives of one Abdul 
Rahman Meeya Pillai, who died on 29-3- 
1961. The mortgage in question was ex- 
ecuted in favour of the aforesaid Abdul 
Rahman - Meeya Pillai. The petitioners 
alone instituted the suit though. the de- 
fendants 5 to 8 supported them, The trial 
court following the decision. in Kundan 
Lal v. Banwari Lal, 1969 All. LJ 946 held 
that the. mortgage. debt is also a “debt” 
within the meaning of Section 214 of the 
aforesaid Act. The Allahabad High Court 
followed an ‘earlier Full Bench decision 


claims to be entitled to the assets of a 
deceased “creditor. ‘This remark may be 
perfectly true,- But, the. protection to 
which the mortgagor is entitled ought to 
be the same ‘whether the security is in 
the form of.a simple mortgage or. a mort- 
gage by conditional sale. ; => 

3.. The other High Courts . in 
YIndia did. not agree to this viw. The 
High Courts of Madras, Bombay, Calcutta, 
Patna, Nagpur and ‘Travancore-Cochin 
held that the mortgage -debt.does not 
come within the ambit of-a “debt” defined 
under S. 214 of the Indian Succession Act. 

4, The : decision in - (1894) ILR 
16 All 259 (FB) has been expressly 
dissented from in: the following deci- 
sions.: (1) Mahomed . Yousuff ` v, Abdur 


Rahim, (1899) ILR 26 Cal 839; (2)- 


Palaniyandi Pillai v. Veerammal, (1906) 

ILR 29. Mad 77 ‘atid (3) Nanchand 

‘Kemchand v, Yenawa, (1904) ILR 28 Bom 
1972 Ker/5 IV G—31 


1 
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630. In the last of these decisions, the 
question was whether a personal decree 
which was prayed for could be described 
as a decree for payment of a debt. Their 


_ Lordships held that such a decree was a 


decree for payment of debt, but the final 
decree for sale of the mortgaged property 
could not be described as a decree for - 
payment of a “debt” within the meaning 
of that section. In Narayana Pillai v. 
Eravi Narayana Panicker, 1956 Ker LT 
852 = (AIR 1957 Trav-Co 147) there is 
an. observation that with regard to the. 
execution against the property charged on 
the immovable property (sic) no succession 
certificate is necessary. These decisions 
had been followed in subsequent rulings, 

5. In Ruprao Ranoji v. Ramrao 
Bhagwantrao, AIR 1952 Nag 88, a case 
arose out of an application for execution 
by the decree-holder for the enforcement 


- of the charge by the sale of the property 


in the possession of the judgment-debtor 
who failed to pay the maintenance allow- 
ance due to the decree-holder. The 
claim for maintenance was made on the 
basis of a Will left by the deceased. testa- 
tor. Though the claim was to recover 
the ‘maintenance due to the widow from 
the estate of the testator, the principle 


_as to whether the debt would come with- 


in the definition of a “debt” under Sec- 
tion 214 of the Indian Succession Act has 
to be considered in: the light of the other 
decisions on the point. 

6. .,In Kaviraj. Basudevanand v. 
Raghubir Saran Rastogi. AIR 1955 Pat 
284 held that though a decree passed 
under Order 34, Rule 6. Civil P, C., may 
be a decree for payment of a debt, the 


- final decree for the sale of the mort- 


gaged properly cannot be described as a 
decree for payment of the ‘debt’ within 
the meaning of Section 214 of the Indian 
Succession Act and its execution cannot 
be held to be barred because the appli- 
cant has not produced a succession certi- 
fate along ‘with his execution applica- 
Be Geos 
7. ‘In Raghubir Narain Singh v. 


‘Raj Rajeshwari Prasad Singh, AIR 1957 


Pat 435. it was held that a final decree 
for the sale of the mortgaged property 
could not be described as a- debt for 
payment of the ‘debt’ within the mean- 
ing of Section 214 and its execution can- 
not: he held to be barred on the ground 
that the applicarit has not produced a 
succession certificate along with his ex- 
ecution application. Lastly, it is held in 
A.. Ramaswami v. Venkamma, AIR 1963 
Andh Pra 135 that a debt contemplated 
by Section 214 would not include a debt 
for enforcement of the mortgagee’s rights - 
as against the mortgaged property as it 
is not a` decree for debt. It is also point- 
ed -out that the mere fact that the per- 
sonal ‘remedy is still available to the 


@ 
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mortgagee would not make any difference, 
The earlier decisions of the High Courts 
of Madras. Calcutta, Bombay. Patna and 
Rangoon had been followed in that case. 
It is not necessary to go into those cases, 
It is sufficient to say that no succession 
certificate is necessary in this particular 
case, 

8. For passing a preliminary 
decree or final decree for sale of the pro- 
perty or even execution of the decree 
thereof for the realisation of the mortgage 
money in a suit or its execution institut- 
ed by the legal representatives of the 
mortgagees, they shall not be asked to 
produce a succession certificate as -re- 
quired by Section 214 of the Indian Suc- 
cession Act, 1925 as the debt defined in 
that Section does not include a decree 
for the enforcement of the mortgagee’s 
right as against the mortgaged property. 
In view of this finding, I am of the 
opinion that the order of the Munsiff 
cannot be sustained, 

9. In the result, the Civil Revi- 
sion’ Petition is allowed, The order to 
produce a succession certificate is set 
aside. The Munsiff will proceed with the 
trial of the suit on the other contentions. 
No costs, 


AIR 1972 KERALA 66 (V 59 C 17 
P. SUBRAMONIAN POTI, J.- 

M. G. Kumara Pilat, Appellant v, 
Kunjulekshmi Amma Bhavani Amma 
and others, Respondents 

Second Appeal No. 594 of 1967, D/- 
1-7-1971, 

(A) Hindu Succession Act (1956), 
S. 11 — All heirs mentioned in four cate- 
gories or- groups in Entry 4 in Class II of 
Schedule take per capita. (Para 3) 

The contention that the provision in 
Section 11 means that the division bet- 
ween the heirs in any one entry in 
Class II of the Schedule shall be in 
such a way that each of the categories 
mentioned in the Schedule share equal- 
ly is not supported by the language of 
the section. It cannot be disputed that 
the reference to “heirs specified in any 
one entry” in the section is, in rela- 
tion to Entry 4 in Class II, reference 
to all the heirs of the 4 categories men- 
tioned in that entry. That as between 
them there should be division other- 
wise than as equals is not only not in- 
dicated by the section but the indica- 
tion is to the contra, Even according 
to Section 19 per capita division ap- 
pears to be the rule and per stirpes the 
exception and therefore the court should 
assume the division to be per capita 
unless there is an express provision 
otherwise. (Para 3) 


J JO/K.O/E867/7 1/JHS/RSK 


M. G. K. Pillai v. Kunjulekshmi Amma (Poti J.) 


Section 9 — Unless 


Petition allowed. 


A'LE 


(1958), 
there is common 
consent by the heirs to have the obse- 
quial ceremonies conducted by any 
particular person, he cannot claim to 
reimburse himself from the other heirs 
of whatever has been spent by him in 
that behalf. (Para 10) 


Cases Referred: Chronological Paras 
(1970) 1970-1 Mad LJ 487 = 81 

Mad LW 623, Nagama Naicker 

v. Ponnuchinnayyan 


Panicker and Poti, 
P, K. Kesavan Nair and 
Pillai, for Respondents, 


JUDGMENT :— The main question 
for decision in this appeal concerns the 
construction of Sections 11 and 19 of 
the Hindu Succession Act 30 of 1956. 
On the death of a Hindu, intestate, 


(B) Hindu Succession Act 


for Appellant; 
K. N. Narayana 


properties devolve firstly upon his 
heirs, being the relatives . specified. in 
Class I of the Schedule. Where there 


are no heirs of Class I,. then the pro- 
perties devolve on the relatives speci- 
fied in Class Il of the Schedule. There 
are 9 entries in Class II and those in 
the successive. entries come in as heirs 
in the absence of heirs in the previous 
entries. The case before me is one of 
a Hindu dying intestate without heirs 
mentioned in Class I of the Schedule 
and also without heirs mentioned in 
Entries 1, 2.and 3 of Class II of the 
schedule. It is not disputed that suc- 
cession is to the heirs all of whom ‘fall 
within Entry 4 in Class II. That entry 
specifies the categories of heirs which 
fall within it as (1) brother’s son, (2) 
sister’s son, (3) brother’s daughter and 
(4) sisters daughter. - The person to 
whose assets succession ‘is claimed in 
the suit died leaving- sons and. daugh- 
ters of two brothers and sons and 
daughters of one sister, altogether 11 
in number. The question is whether 
each -of them take 1/1lth-in the - assets 
left by him ob whether, for the pur- 
pose of division, the 4 groups mention« 
ed in Entry 4- should be considered dis« 
tinct and éach group - ‘deemed to take 
one share. 

2. Sections 11 and 19 of the 
Hindu Succession Act, 1956 which are 
relied on for the purpose of this appeal 
run as follows :— 

11. "The property of an intestate 
shall be divided between the heirs spe- 
cified in any one entry in class I of 
i Schedule so that they share equal- 


19. “If two or more heirs succeed 
together to the property of an. intestate, 
they shall take the property :— 

(a) save -as- otherwise expressly 
provided in this Act, per capita ae not 
per stirpes; and 


1972 


(b) as tenants-in-common and | not 
as joint, tenan = 

3. Counsel for the apent. — 
first defendant — attempts to argue that 
the provision of Sec, -11 means that the 
division between the heirs in any one 
entry in Class II of the Schedule shall 
be in such a way that each of the cate- 
gories mentioned in the Schedule share 
equally. But apparently that is 
supported by the language of the sec- 
tion. The provision is only that equal 
division shall be ‘made between. “the 
heirs specified in any one entry’ in 
Class II”. It is not disputed and’ can- 
not be possibly be disputed ‘that the 
reference to “heirs specified in any one 
entry” in the section is, in selaon to 
Entry 4 in Class II, reference to -all 
-\the heirs of the 4 categories mentioned 
in that entry. That as between them 
there should ‘be division otherwise than 
as equals is not only not indicated by 
the ‘section but the indication is to the 
_feontra, Nor does Section 19 in any way 
advance the. case of the appellant. Per 


capita division appears to be the rule. 


and per stirpes the exception and there- 
fore the court should assume. the divi- 
sion to be per capita unless there is an 
express provision otherwise. That be- 
ing the purport of Section 19 (a) of the 
Hindu Succession Act 1956, I cannot 
read Section 11 of the Act in the man- 
ner in which counsel for the oon 
would attempt to persuade me read 


it. . 

4. Apparently counsel draws in- 
spiration -for his stand from a passage 
in the Text Book of Hindu Law, Prin- 
ciples and Precedents by N. R. Raghava- 
chariar, In the 6th Edition of the Text 
at page 898 the Author has commented 

on the .scove of Section 11. 


5. . Again in commenting on Sec-~ 


‘tion 19: at’ page 952 the Author says:— 


“Heirs equally related’ to the de- 
ceased take equal shares per capita, 
but two or more heirs may`be related 
to the deceased through a deceased 
heir as in the case of children of-a pre- 
deceased daughter or predeceased son. 
In: such a ease, the children of. one 
predeceased daughter and the children 
ef another predeceased daughter or son 
take per stirpés. For instance if a-man 
dies leaving three children by: a -pre- 
deceased daughter and four children’ by 
a predeceased son, the property will be 


divided thalf and half, the children of 


the predeceased daughter. taking one 
half per stirpes. and children of the 
predeceased son taking the other half 


per stirpes. But when the. children of 
the predeceased daughter -. divide 
half taken by them they -take per 
capita each daughter getting. one-sixth. 


There is no joint tenancy. betwee NcOy< 
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not ` 


`- this question in regard to heirs 


‘the © 
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heirs taking- under the Act the prò- 
perty of an intestate. It must be 


noticed that even when sons‘take the 


- self-acquisitions of the father on the 


latter’s death on intestacy they take not 
as joint-tenants with right of survivor- ` 
ship but as tenants-in-common. In this 
there is a departure from the position 
obtaining under the law previous to 
this enactment. The position is the 
same when two. or more daughters or 
co-widows succeed and they take their 
shares absolutely as tenants-in-common 
so that on the death of any of them 
the share of the decedsed goes to her 
own heirs. Nagama Naicker v. `Pon- 
nuchinnayyan (1970-1 Mad LJ 437).” 

The author does not deal with the case 
of succession by heirs in Entry 4, of 
Class Il. But it is true that what he- 
has stated in regard to the heirs in 
Entries 2 and 3 may possibly indicate 
that his view with regard to heirs in 
Entry 4 is what counsel for the appel- 
lant has attempted to canvass before 
me. There is no difficulty in resolving 
men- 
tioned in Entries 5 to`9, because in all 
these entries there: are only 2 heirs 
and therefore the -question whether di- 
vision should be per stirpes or per capita 


will not arise in such cases. 


. 6. If the Text to which I have 
referred really means that the heirs 
mentioned in Entry 4 take per stirpes 
in four groups indicated in that entry, 
each group .taking equal share, I must 
necessarily state that I do not subscribe 
to that view. Accepting the argument 


_of: counsel for. the appellant would be, 


to treat all sons of brothers in a group, 
of daughters of. brothers in another 
group, similarly all sons of sisters in a 
group and all daughters of sisters in a 
group and that would be the four 
groups mentioned ‘in’ Enfry 4. if con- 
tention’ of counsel is to be accepted. 
Then it cannot -be said that these 
groups: take per stirpes because they 
are related to the’ deceased through a 
particular nearer relative. - Neither lo- 
gic nor the language of Section 11 of 
the Act would, apparently justify the 
contention canvassed by counsel for the 
appellant, 

7. The view I have expressed in 
this” judgment seems to be the same as 
that noticed in the:13th Edition of Mulla 
on Principles of Hindu Law.. At page. 
813-of that treatise | commenting on 
Section 11 it is said:— > -. 


“The equality, therefore, is belrecn 
every.. individual -heir of the intestate 
and not between the sub-divisions (re- 
ally there are no sub-divisions) in any - 
particular entry.. Thus for instance if 
the - intestate -dies leaving him surviving 
as his heirs only one brother and four, 
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sisters who’ are amene the heirs .en- 
umerated in a Ratry. the distribution 
will be that all the g heirs wil 


share equally, Illustrations 2 and 3 which 
follow the passage which I have cited 
here are in accordance with the view 1 
have expressed, 

8. The division therefore must 
‘be -per capita among the heirs in Entry 
4 of Class II and that is what has been 
found. by the courts below, No inter- 
ference is called for. 


9. Another contention raised con- 
cerns what. is claimed as expensés in- 
curred by the first defendant for the 
obsequial cerernonies of the deceased to 
whose assets the parties claim  succes- 
sion, A claim of Rs. 700/- is made. Ap- 
parently the property that the .deceas~ 
ed had left is not considerable. It is 
shown. to. be 30. cents of land. The first 
defendant has no case that the other 
heirs requested him to incur expenses’ on 
their behalf in conducting the obsequial 
ceremonies, It. is not disputed that he 
is only one of the several heirs of the 
deceased. Though he claims the ex- 
penses as Rs. 700/-, the evidence as to 
the ` quantum of expenses. so met by 
him is very meagre. Apart from his 
own interested testimony he relies’ on 
what he calls an account, marked as 
Ext; D-2. Having gone through that 
account, I am not impressed that the 
entries therein could be relied on in 
support of case, The- other heirs 
do not admit that the stim which is 
claimed: to have been expended by him 
has been actually so expended. They 
are also vehement in their contention 
that if -at all any expense was met by 


him, it was voluntarily done and there. 


is no question of reimbursement of such 
expenses. 


Any one of the heirs of the 


duty of L 
ceremonies of the deceased without a 
request by the others, who are to be 
deemed: equally interested, should - nor~ 


mally be taken to have volunteered to` 


do so. It may be that some of the 
heirs may not want obsequial ceremonies 
to be conducted in the manner and 
scale in which it is actually conducted 
one of the. heirs. Therefore unless 





Yy, of the prestige of - the 


Govinda Marar y, Sivarama . Kurup 


Dortionate 
curred 
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person who conducts them. Possibly he 
may stand to gain socially if the society 
is made to understarid that apparently, 
it is he who has been attending to the 
obsequies and incurring expenditure in 
that behalf. Having obtained that ad- 
vantage and having conducted the ob- 
sequies in a fashion and scale of his 
own choice, it cannot be open to him 
to call upon the heirs who seek parti- 
tion to pay what he considers as a pro- 
share of the expenses in- 
by him. That is what is claim-< 
ed here and in the circumstances I have 
no hesitation in turning down his claim, 
As rightly pointed out by counsel for 
plaintiffs, the effect of admitting such a 
claim would practically . be to negative 
their. claim as heirs to share in the 
property of the deceased, as even the . 
‘small extent of the assets they may get 


-on partition will be burdened with. such 


liability as is likely to render their 


shares of practically no value. 
‘11. In the circumstances of this - 


. case I see no reason to accept either -of 


the contentions raised before me. The 
second appeal fails and is dismissed. 
But in the circumstances of this case I 
direct parties to suffer costs in this 


apes : 
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K. SADASIVAN, J. 
Govinda Marar, Appellant v. Sivas 
rama Kurup, Respondent, - 
Second Appeal No.‘ 493 of 1969,. D/« 
29-6-1971. .. 


(A) T. P. Act (1882), Section 53 — 
Assignment made with intent to defeat 


‘or delay creditors — It is inoperative 


only to the extent of creditor’s claim 
irrespective of.the fact that he has en- 
larged his rights by purchase of pro- 
in execution of money decr 
subsequent to assignment. AIR 19 
Mad 173 and AIR. 1953 Mad 587, Rel. 
on, (Paras 2 and 3) 


(B) T. P: Act (1882); S. 52 — Sale 
of property in execution of money’ de- 
cree sper pendency. of redemption suit 
— Sale affected by doctrine of ° lis 
aa 1950 Trav-Co, LR 636 and 
AIR 1959 Ker 133, Rel, on. (Para 4) 


Cases Referred: Chronological . Paras 


' (1959) AIR 1959 Ker 133 (V 46) = 


a Ker LT 925,° People’s Cot ` 
Bank v. Ayy ana Pillai - 5 


a (1954) AIR 1954 Mad 173 (V 41) = 


_ 1953-2 “Mad LJ ‘737, Nanjamma 
v. Rangappa a 2 


IOJJO/ET35/T1/AKJ/RSK 


1972 
(1953) ATR 1953 Mad 587 -(V 40) = 
1953-1 Mad LJ 148, Varadara- 


jan 
(950) 1 ‘950° Trav-Co LR 636, Mada- 


Lekshmi . . 
(1946) ‘AIR 1948 Mad 344 wv 88) v= 
1946-1 Mad.. Say 216,- Venkata- pS 
narasimham _ Nagoji Rao oo. 3. 
5 (1943) 1943. Tray-Co LR 133, Sub- . 
AA Iyer v’ Vaidyanatha’ Bs 
(1980) AIR- 1940 PC 11 (V 27) =>- 
ar (1940) Kar PC 33, Jadunath ` nes 
v. Parameshwar E 
an) AIR’ 1934" All 433° (V 21) = ve 
Ind -Cas 106, Charitter.” - 
- Bhokul v. Lal Behari Singh = 3 


> T. P. Mathal, for Appellant; Kol K. 
8. Panicker, for Respondent. , 
JUDGMENT :— The plaintiff . „has 
come up. in second-appeal. He sued for 
redemption: of a .usufructuary- mort- 
gage as successor-in-interest of the mort- 
‘gagor. The. plaint schedule property 
belonged to one Padmanabha Marar -who 
had executed a mortgage deed to the 
defendant ‘on 3-1-1958 for a sum of.Rs, 
75/-, Padmanabha Marar assigned his 
jenmon right to thè plaintiff on 18-11- 
1961.. The plaintiff thereupon instituted 
the suit on 23-3-1962, The mortgage 
was admitted by the oe but his 
- contention was that he was y in 
possession of the property under a varom 
arrangement and even if the mortgage 
is redeemed. .the varom will survive. 
Padmanabha : Marar. had executed two 
promissory notes to him’on the strength 


of which ‘a suit, O. S,°.115/61, was filed. 


by him and decree obtained. On the 
8th of November, 1961 he applied for 
attachment of plaint schedule property 
in execution of the decree. 
bha Marar knowing about this execut- 
ed an assignment, in favour of the plain- 
tiff, who is his’ “elder brother tbenami 
without any. considération. The docu- 
ment is affected by.lis pendens and 
also invalid being ore executed in 
fraud of creditors. .The trial court held 
that the assignment of the equity .of 
redemption to the- plaintiff is valid and. 
allowed ‘redemption. (On: appeal the 
learned District Judge, ,, however, has 
held that the assignment. is in fraud of 
creditors and as such hit. by. the. bar 
of Section’ 53 (1) of . the” ‘Transfer , -oË 


Property Act. The suit was, therefore, - 


held: to be not maintainable, ‘and it was 
accordingly ‘dismissed.”... 


2° ‘In this -second appeal, “the 
point .arising is whether.. -Ex.-P 
ment. in favour..of:the plaintiff Wasa 
sham document intended:'to -defeat’ or 
- delay the creditors of the assignor," ‘The: 
two- circumstances relied. on by. -the 
learned appellate: Judge in coming, --to 
. the conclusion - that. Ex-Pl. is sa. fraudu~ 


: eutee 
v. Muthu Venkatapathi Reddy . 3 


_ the - passing 
O. 8. 119/61 
P. W. 


_ the ‘defendant’s 


Padmana-. 


assign- 


Cano of. the. money. decree it 
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* lent document are: (1) that the exe- 
is the executant’s own brother 
and (2) that it was executed soon after 
of the: money decree in 
. against the executant, - 

1 the assignee has sworn before 

court 'that the entire amount minus Rs. 
75/- reserved for redemption 
mortgage was paid in cash und 


Pi. The amount was received by . him 


` to discharge some of his debts and also 
- to meet the 


-expenses in connection 
with his illness, - This statement as it 
comes: from the assignor’s own brother 
cannot be taken at its face value. There 
is -also the fact that the assignor was 
at: the time in straitened circumstances, 
The. finding of. the courts below that 
the assignment is colourable has, there- 
fore, to be upheld.’ Even: then, it. can 
be. ‘declared so, only to the’ extent of 
claim. The entire tran- 
gaction cannot be declared null and 
vold at the instance of the defendant, 


- who, is- only one of the creditors and 


the amount due`:to him is what is 
covered by the decree in O. S. 115/61. 
This ‘position is well covered by: au- 
thority. .Venkatarama-Iyér, J. has ob- 
served In Nanjamma v. Rangappa, ATR 


1954 Mad 173, that :— 


“When a ‘transfer is declared yold 
as against creditors under Section 53 the 
result i5 not to annul it altogether, but 


-only to render it inoperative as against 


creditors and that too only tó the ex- 
tent tienes to. satisfy their claims; 
and subject to their claims the transac- 
tion is. valid and enforceable.” 


‘The learned Judge has, in the course of 


his judgment, quoted Story on “Equity 
Jurisprudence” 8, 371, wherein it was 
. (“A conveyance of this sort (it has 
been said. with great truth and force) is 


void: only as.against creditors; and then 


only to, Lar extent in which it may be 
necessary deal, with the conveyed 
estate - for. Tele satisfaction, To. this 
extent, and to this only, it is treated 
as if it had not been made. To every 
other’ purpose it is“ good, - Satisfy the 
créditor,.and the conveyance stands.” 
The conveyance,’ therefore, can be ' de- 
clared ‘void and _unënforcèable only. as 
against the defendant to the extent of 
the debt outstanding in his favour, 


“8. As against the “above plea: -the 


* delendani would urge that he -has.-now 


become the full owner of the property 
by virtue ‘of the -court sale and. deli- 
very in his favour in O. S. 115/61: and 
as such :the mortgage is no longer in 
existence, so that the suit for redemp- 
i > : It is- true aod a 


115/61 the t Popei « was brought to 
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sale and purchased by the defendant. 
Symbolic delivery has also been taken 
by him; but by virtue of the sale and de- 
livery, I do not think the defendant 
will be justified in claiming an enlarg- 
ed right when once it is declared that 
the assignment is void if at all otly to 
the extent of his claim. If the defen- 
dant’s present plea is upheld the effect 
will .be that ‘nothing will be left for 
the plaintiff-assignee by virtue of the 
assignment in his favour. The defen- 
dant can claim only the amount due to 
him with interest thereon and cannot 
claim the entire property on the basis 
of the sale in execution of his money 
decree. In an analogous situation aris- 
ing from proceeding in restoration of a 
petition under Order 21, Rule 90 dis- 
missed for default, a. Division Bench of 
the Madras High ‘Court in Varadarajan 
v, Muthu, AIR 1953 Mad 587 relying 
on AIR 1946 Mad 344 and AIR 1934 All 
433 observed :-— 

_ "The restoration of a petition under 
Order 21, Rule 90 dismissed for default 
would make the confirmation of sale 
already made ineffective. Such an order 
of confirmation may be treated as au- 
tomatically vacated or even may be 
considered to be null and void.” 

Thus when once it is held that the cre- 
ditor can challenge the assignment only 
to the extent of his claim, the subse- 
quent procer inis by which he has en- 
larged his right will have to be de- 
eg inoperative as against the deb- 


The sale proceedings in O.S. 
sie have to be looked at from a 
different angle which is also relevant 
in this connection. The point is that 
the sale was held when the suit, viz., 
the suit for redemption was pending. 
The sale proceedings are, therefore, 
vitiated by the rule of lis pendens. This 
-position was considered by a Division 
Bench of the Travancore-Cochin High 
Court in Madachi v. Lekshmi, 1950 
Trav-co LR 636 and it was held ‘that :— 
. “A court sale in execution of a 
money decree held subsequent to- the 
institution of a mortgage suit is vitiat- 
ed by the rule of lis pendens. This is 
so even if the property had been at- 
tached before the institution of the 
mortgage suit.” 


In the case on hand, however, the at- 


tachment was not placed at the time of 
the execution of Ex-P1. E 


5. To the same effect is a Bench 
Decision of the Kerala High Court in 
People’s Co-operative Bank v, Ayyana 
Pillai, 1958 Ker LT 925. = (AIR -1959 
Ker 133). The following observation -of 
the learned judges in that case -would 
repay perusal in the present case also. 
The learned judges held :— 
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“It has been found by the two 
lower courts and also accepted by our 
learned brother Mr. Justice Joseph, that 
the delivery to the plaintiff under Ex-C 
was not actual delivery but only 
a symbolical delivery. From the 
dates mentioned at the beginning of 
the judgment it will be clear that the 
attachment, decree, and delivery pro- 
ceedings in -favour of- the defendant 
were all during the pendency of the 
mortgage suit in which the plaintiff be- 
came ultimately the purchaser of the 
properties. That a court sale in exe- 
cution. of a money decree held subse- 
quent to the institution of a. mortgage 
suit is vitiated by the doctrine of lis 
pendens, is laid down in Subramania. 
Iyer v. Vaidyanatha Iyer, 1943 Trav-~Co. 
LR 133. To a similar effect is the de- 
cision of the Division Bench of the T.C. 
High Court in Madachi'v, Lekshmi, 
1950 Trav-Co LR 639 by Mr.‘ Justice 
Koshi (as he then was) and Mr. Justice 
Sankaran. The: learned judges have 


reviewed the case law and held that 
it is settled law that the sale of the 
property involved in a mortgage suit, 


conducted during the pendency of that 
suit is affected by the doctrine of lis 
pendens. It is not, necessary here also 
to multiply authorities on this point, 
excepting to refer also to the decision 
of the Privy Council in Jadunath v. 
Parameswar, AIR 1940 PC 11. There, 
their Lordships have put very’ clearly 
the position of a mortgagee-decree-hol- 
der-auction purchaser in relation to that 
of a money decree-holder-auction pur- 
chaser. To quote:— 


‘While the purchaser at an execu- 
tion sale under a mere money decree 
gets no more than the right, title and 
interest of the judgment-debtor at the - 
date of the salé the purchaser under a 
mortgage decree gets the right, title 
and. interest in the mortgaged subjects 
which the mortgagor had at the date of 
the mortgage and charged thereby. 
Buying the mortgaged property free 
from: incumbrances ‘he gets, as it is 
sometimes put, the title both of the 
mortgagee and of those interested in 
the equity of redemption. He is not 
a mere successor-in-interest of the ow- 
ner of the equity of redemption at the 
date of the sale.” 


- We respectfully agree with these 
decisions and hold that the suit and 
other proceedings: connected with the 
decree under which the defendant pur- 
chased’ the suit properties are vitiated 
by lis pendens - -as against the present 
plaintiff.” f 
It therefore, follows that the 
execution of O. S. 115/61 was 
by the rule of lis pendens. 


sale in 
vitiated 
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6. The result fs that in super- 
session -of the decrees of the courts be- 
low, a preliminary decree for. redemp- 
tion of the plaint schedule property is 


passed, The plaintiff will pay in addi- © 


tion to the mortgage amount and value 
of improvements found due the amount 
covered by. the decree-in O. S. 115/61 
also with future -interest recoverable 
under law. The suit will stand allow- 
ed as indicated above; the second ap- 
peal is thus. allowed. - ` ! 

- Ordered accordingly, 
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JUDGMENT :— A short question of 
law, riddled - with difficulties and con- 
flicting precedents, falls for decision in 
these second appeals. I must express 
right at the outset my deep apprecia- 
tion of the thoroughness with’ which 
counsel for the respondent, Shri T., P. 
Kelu Nambiar, argued -the case, of 


_ Course, doing his duty to the court by 


bringing to my notice rulings, reported 
and unreported, speaking for and against 
his standpoint, | i 
2.°--A decree for partition was 
passed: in O. S: No. 138 of 1952 where- 
by -the C schedule 


thereafter by. his widow and ‘only 
Thereafter, on 12-4-1957- the 
mother, Le. the widow of the deceag« 
ed 2nd defendant, transferred the pro- 
perty so allotted to the plaintiff, Kan- 
nan, acting for herself and as guardian 
of her minor. ‘daughter. It may be 
mentioned rightway. that the mother 
and daughter were entitled fo equal 
shares in the C schedule property. The 
minor thereafter married and her hus- 
band: took.a different view of the situa- 
tion. : For, he felt that the assignment 
was. wrongful and injurious to his wife’s 


“interests and, ignoring the transfer to 


the plaintiff, proceeded to execute the 
partition decree acting asthe guardian 


‘of his minor wife. -The respondent, ie, 


the plaintiff. raised the plea that the 
minor daughter could not execute the 
decree without, setting aside the trans- 


© fer effected on: her behalf and as her 


guardian ‘by her mother. If the trans- 
fer was void or. had been avoided valid- 
ly without the intervention of the 
court, there was no need to set aside 
the sale as such by suing in that be~ 
half. But if the transfer had to be 


- got rid of only by a decree setting It 
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-aside, the execution petition could not 
be sustained since the minor had lost 
her property by Exts. Pi and P2 and 
could not regain it until a decree had 
been passed setting them aside. It 


must be asstimed for the purpose of. 


this discussion that the mother when 
she executed Exts, Pl and P2 on 12-4 
41957 was the natural guardian of ` the 
minor. . The key question is as to whe- 
ther a minor, whose property had been 
transferred by- her natural guardian, 
can avoid it or should get it set aside 
by a decree even if the-sale be in con- 
travention of Section: 8 of the Hindu 
Minority and Guardianship Act, 1956, it 
being admitted that the parties ` are 
Hindus governed by that Act, 


3. A manager of a Joint Hindu 
family alienating family property has 
only limited powers. So also a Hindu 
widow. vis-a-vis the reversioners to the 
estate of her husband. A guardian of a 
minor or a trustee of a temple stands 
more or less on the same footing. It 
bas been laid down more than a cen- 
tury ago in Hanuman Prasadď’s case 
that the power of the manager for an 
fnfant-heir to charge an estate, not his 


own, is, under the Hindu Law, a limit-. 


ed and qualified power. The question 
in that case was'as to the extent of the 
power of the mother as manager -of the 
estate of her minor son to alienate the 
estate, but the principles laid down in 
that case have been held to apply to 
alienations by the managers of joint 
families, of religious endowments, of 
the estates: of lunatics and by Hindu 
widows. - Supposing an alienation were 
made authorised, only 
under 
variable, to dispose immovale property 
and transfers such , property in excess 
of his powers, how can such an aliena- 
tlon be got rid of? Can it be done 
by’ a unilateral repudiation by the af- 
fected party or can it be said that even 
that is not necessary, the transaction 
being void or a-nullity? . Is there force 
In the other extreme contention’ that a 
transaction so entered into is neither 
vee nor can be avoided by the affect- 

ed party by a unilateral act; but could 
be goat rid of only. by. a suit to set 
aside the transaction? ‘The basic deci- 
sion which throws considerable light on 
the controversy -highlighted by me now 
is the one reported in Ramaswami Ali- 


yo -v. Rangachariar, ` 1940-1 Mad | 
J 32, = (AIR 1940 Mad .113) where 
Leach, C. J., discussed these precise 


_probleins ` and held that such transac- 
tions in excess of the limited authority 
of the. manager .or guardian or widow 
did not require to be cancelled or set 
aside through court. In cases where 
minors are- involved, ‘the property may 
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be owned by the joint family and al- 
though a junior member’s presence or 
junction. may be unnecessary, he may 
be joined in the transaction and got re- 
presented by the Kartha or some other 
person as his. guardian. It may also be 
that where the property belongs to the 
minor and not to a joint family, a guar- | 
dian may act on his behalf and that 
way it may be stated that the minor 
is eo Hemi a party. to the transaction. 
Leach, C. J., took the view that. where 
decrees ` have been passed in sults to 
which junior members or guardians have 

made eo nomine a party, “such 
decrees bind him until set aside, and 
therefore he cannot seek to obtain a 
decision on the footing that his ‘interest 
in the joint omiy, property is not af-- 
fected -by . However, where 
transactions re not ripened into de- 
crees, the learned Judge held’ that there 
was a substantial difference in. the sub- 
stantive law. His Lordship continued 
to deal with fit and observed: 


. “The other transactions of the first 
defendant, whether the plaintiff is made 
a party thereto: or not, stand on a dif- 
ferent footing. He is not. bound under 
the substantive law by which he is 
governed, to sue for a declaration or 
cancellation in respect of any of them. 

The legal poeton has been correctly 
explained in. Unni v. Kunchi Amma, 
( (1890) ILR 14 Mad 26 at 28), in the 
following words which were taken from 
an unreported decision. of this Court :— 


‘Tf. a person not having authority to 
execute a deed, ~or having such autho- 
rity under certain circumstances which 
did not exist, executes a deed, it is not- 
necessary for persons who are not 
bound by it to sue to set it aside, for 
it cannot be used against them. They 
may treat it as non-existent and sue 
for their right as if it did not exist,’ 


The same principle has been dis- 
tinctly laid. down , by 


Mahishi Debi, (1907) 17 Mad LJ 154 
where their ‘Lordships point out- the 


jural basis underlying -such ` transac- 


tions. In that case the reversioner sued ` 
for a declaration that a. lease granted 
by the widow .of the last male owner 


‘was not binding..on him and for -khas 


possession. It was objected: that the 


. omission’ to. set ‘aside the lease by a 
- guit instituted within the time. limited 


by Article 91 of -the. Indian Limitation 
Act was fatal to the suit. . The follow- 
ing observations which are equally ap- 
plicable to a. father or manager of a 
joint family are. - apposite ; — 


C'A Hindu widow is not a tenant for 
life but is owner of her husband’s pro- 
perty subject to certain restrictions on 
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alienation and subject to its devolving 
upon her husband’s heirs upon her 
death. But she may alienate it subject 
to certain conditions being complied 
with. Her alienation is not, therefore, 
absolutely void, but it is: prima facie 
voidable at the election of the rever- 
slonary heir. He may think fit. to at- 
firm it, or he. may at his pleasure treat 
it as a nullity without the intervention 


of any Courts, and he shows his elec-. 


tion to do the latter by commencing an 
action to recover possession of the pro- 
perty. There is, in fact, nothing for 
the Court either to set aside or cancel 
es a condition precedent to the right of 
action of. the reversionary heir. -It is 
true that the appellants prayed by 
their plaint- for a declaration that the 
ijara was inoperative as against them 
as leading up to their prayer for deli- 
very to them of khas possession. But 
it was not necessary for them to do 
so, and they might have merely claim- 
ed possession leaving it to the defen- 
dants to plead and (if they could) prove 
the circumstances which they relied on 
for showing that the ijara or any deri- 
vative dealings with the property were 
not in fact voidable but were binding 
on the reversionary heirs.’ 

In such cases even if the plaint con- 
fains a prayer for a declaration or can- 
. cellation, there is good reason for hold- 

ing it to be one for a purely inciden- 
tal, but unnecessary relief.” 

Although that particular case relat- 
ed to court-fee and to a junior member’s 
suit regarding alienations by a Kartha 
the substantive Jaw has been thorough- 
ly discussed there and, I think, holds 
good even for minors and the acts of 
guardians, 


4. The Kerala High Court “had 
occasion to consider this question in 
numerous cases, but obviously - the most 
important is the Full Bench ruling in 
Chacko Mathew’ v. Ayyappankutty, 1962 
Ker LJ 177 = (AIR 1962 Ker 164). But, 
before going in some detall into the law 
laid down -there I may as well advert 
to certain observations of Mr, Justice 
Varadaraja lyengar in Raman Velayu- 
dhan v. Velayudhan Sreedharan, 1959 
Ker LT 468. -The learned Judge was 
considering the question of the bar of 
limitation for a suit by a minor brought 
more than three years after he became a 
major impugning a transaction by a de 
facto guardian. The learned Judge ob- 
served: 


“Now Article 44 applies to suits, to 
set aside a transfer of property by a 
guardian and instituted by a ward who 
bas attained majority. The period fix- 
ed is three years from when the ward 
attained majority. The question is does 
this expression, ' > comprise, 
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facto’ guardian in the position of the 
third defendant. In my. opinion it does 
not. No doubt such de facto guardians 
are recognised by Hindu Law as capa- 
ble of transferring the minor’s property 
for valid necessity and transfers by such 
guardians without necessity are not void 
but only voidable. But this only means 
that these defective transfers are capa- 
ble of ratification by the minor on attain- 
ing majority and not that they are 
g on the minor until set aside.” 


` The case in (1956) 2 Mad LJ 411 = 
(AIR 1956 Mad 670 (FB)), Sankaranara- 
yana , Pillai. v, Kandasamia Pillai is a 
pronouncement of the Madras High 
Court, and, speaking for the Full Bench, 
Govinda Menon J. reviewed the case 
law and took the view that: 


“There is no doubt whatever that a 
transaction entered into by a guardian 
relating to the minor’s properties is 
not void and if the minor does not sue 
to set it aside within three years of 
his attaining majority it becomes valid 
under Article 44 of the Limitation Act. 
In such a case the minor is deemed to 
be a party to the transaction, But where 
the document is executed by a mana- 
ger of the family and it is not binding 
on the family, the minor or any other 
member can ignore the transaction and 
recover possession -of the property. a 


The Full Bench answered the ques- 
tion referred to it by stating that if the 
minor is eo nomine a party to a sale 
deed or other alienation, he must sue 
for cancellation of the-deed, that is, 
that he must get it set aside. "However, 
this Full Bench decision was consider- 
ed later by.a Division Bench of that 
Court in Eachan Neelakantan:v, Kumara- 
sami Nadar, AIR 1964 Mad 353 and in 
that case the view was expressed that 
if the ` minor’s separate property was 
sold, the transaction would not cease to 
be one by the minor’s guardian and Arti- 
cle 44 would apply, but if in a con- 
veyance of joint: family property by 
the manager the minor was made eo 
nomine a party, the transaction ` could 
never be regarded as one entered into 
by the manager himself and Article 144 
alone would apply. Thus, if the sepa- 
rate- property of-a minor were alienat- 

by a guardian, the view in Madras 
expressed in the two rulings now men- 
tioned is that it requires to be set aside. 
The view taken by Iyengar J. in the 
Kerala High Court does not appear to 
be quite in accord with the Madras 
view expounded in the two decisions 
now mentioned unless the law differs, 
as it may, in cases of acts of de facto 
guardians. The Andhra. Pradesh High 
Court in Karnam Nagabhushana Rao v. 
Karnam Gowramma’, (1968) 2 Andh WR 
57- took the view that if a de facto guar- 
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dian alienated a minor’s property it was 
open to the latter to treat it as a nullity, 
the Ea tvoidable’ being used only 
in this limited sense. 

5. Coming back to 1982 Ker LJ 
177 = (AIR 1962 Ker 164 (FB)) where 
Madhavan Nair, J. made an exhaustive 
survey of all the precedents in the High 
Courts of Madras, Travancore, Cochin 
and Kerala, and stated the law thus: 

“It is not always necessary that a 
party entitled to avoid a transaction not 
binding on him should sue for its rescis- 
sion. He can himself avoid it by . an 
unequivocal act repudiating it.” 

His Lordship referred to junior 
members of ioint families and -expressed 
himself thus: 

“The question arose pointedly in re- 
gard to,Section 21 of the Travancore 
Ezhava Act in Krishna Pillai v. Habeeb, 
(1931) 21 Trav LJ 1001. The deed con- 
cerned was one of sale executed by a 
karnavan alone. The Munsiff held that 
the executant ‘was incompetent to exe- 
cute the sale deed as-there were several 
members in the executant’s family whose 
written ‘consent was necessary under 
Section 21 of the Ezhava Act (Il of 
1100) for its validity. As the execution 

..was in contravention of a statu- 
tory Provision ..e.seessssre-o the sale was a 
nullity and did not pass any interest to 
the vendee. But on appeal it was held 
by the High Court | 

‘No doubt under Section 21 of the 
Ezhava Act (Act OHI of 1100) as between 
the members of the tarwad a sale deed 
executed by a karnavan without the 
written consent of the other major mem- 
bers of the tarward would not be valid. 
It cannot however be said that the sale 
deed would be invalid for all purposes, 
Supposing, for instance, that in. spite of 
the absence of the written consent of 
the adult junior members of the tarwad, 
junior members do not quest on the 
deed, or choose to ratify it subsequent- 
ly; it could not possibly be argued. that 
the document is invalid or void ab initio 
on account of the absence of the written 
consent of the other members of . the 
tarwad. Section 21-of the Act does not 
say that a sale deed executed by a kar- 
navan or other managing member with- 
out the written consent of all the major 
members shall be void in law. AH that 
the section can reasonably mean is 
that such sale deeds, mortgage deeds, 
or lease deeds as are specified’ in the 
section cannot be valid or operative as 
against the tarwad if the junior members 
choose to question their validity’ ”. 
Dealing with alienations by guar- 
dians of minors, the learned Judge ob- 
served: 

“Again, in Abdul Rahman v. Sukh- 
dayal Singh, (1905) ILR 28 All 30 a 


Santha v. Cherukutty (V. R. K. Iyer J.) 
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minor who has sold the property which 
his guardian had leased out to the defen- 
dant was held to have validly repudiat- 
ed the transfer by his act. Richards J. 
observed that it is not necessary that a 
suit should be instituted to set aside the 
lease which was executed by the guar- 
dian of the minor. 


To the same effect are Jagadamba 
Prasad Lalla v, Anadi Nath Roy,- AIR 
1938 Pat 337 and Sivanmalai Goundan v. 
Arunachala Goundan, AIR 1938 Mad 822. 


Travellyan in his well known book 
on Minors 5th Edition, at p. 202 states: 


‘A transaction which is voidable at 
the instance of the minor may be re- 
pudiated by any act or omission of the 
late minor, by which he intends to com- 
municate the repudiation, or which has 
the effect of repudiating it, for instance, 
a transfer of land by him avoids a trans- 
fer of the same land made by his guar- 
dian before he attained the age of majo- 
rity. It is not necessary that he should 
bring a suit; but a suit to set aside the 
acts of his guardian during his minority 
amounts of course to an express repudia- 
tion’” Considering the case of a Hindu 
widow, Madhavan Nair J. quoted from 
Mulla’s Hindu Law, 12th Edition, p. 276, 
the following observation:. 


“An alienation made by a Hindu 
Widow...........000 without legal necessity ' 
and without the consent of the next 
reversioners s............ voldable at | 
option. They may affirm it, or treat it 
as a nullity without the intervention of 
a court, and they show their election to 
do the latter by commencing an action 
to recover possession of the property.” 


6. Certain statutes have’ 
that a transaction is voidable at the 
instance of certain persons or is void as - 
against certain persons) The learned 
Judge considered the expressions ‘void’. 
and ‘voidable’.in this context and came 
to the. conclusion that “void as against 
A” can mean only that A can treat it 
as void or, in other words, A can avoid 
it. It is, strictly. speaking, voidable at 
the option of A. If a transaction. is 
voidable at the instance of a person, he 
can either affirm or avoid it. - 


7. ‘Of course, the trend, therefore, 
of the decision is that when a transac= 
tion has been entered into by a person 
with limited powers and the law states 
that it is voidable at the instance of 
another, that other can avoid the trans« 
action or affirm it and the aid of the 
process of court is unnecessary. How- 
ever, in certain transactions, which may 
be thus rendered void or invalid by the 
act of an individual, the assistance of 
the court may be required where, for 


‘instance, possession is with. the alieneey 


stated © 
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and in such cases, according to the Full 
Bench, the party cannot come at his 
own leisure but must seek the aid of 
the. court within the period prescribed 
by -the law of limitation-for actions, 

. 8. Madhavan Nair J: takes the 
further view that ‘in such cases the cause 


of action is not the transfer. of . posses- - 


sion:: It is the alienation that ‘passed 
the possession and, therefore, the suit 
must be to set aside the alienation it- 
self with a prayer for possession as. a 
consequential ór accessory relief. This 
view was reiterated by His Lordship in 
Govindan Kurup v. Bhaskara Pillai, 1962 


Ker LT 484 where certain observations” 


in the Full Bench ruling were sought.. to 
be explained away. If possession” ac- 
companied the alienation, a “suit to- set 
aside the alienation and recover ‘the 
land was necessary:. avoidance by - the 
party -himself ‘would not do, according 
to the view .expressed by his Lordship 
in this later decision. `But, then, that 
very case was the subject- -matter of*con- 
sideration in appeal by a Full: Bench in 
A. S. A. No. 8 “of 1968- Ker) and ‘cer- 
tain observations there are pertinent and 
instructive. The transaction there. was 
one by a karnavan.and some -major 
members of a tarwad governed by the 
Travancore Ezhava Act,. but in -contra- 
vention of Section 21-of the Act which 
required: the consent of all the maior 
members for its validity. Dealing 

the effect of 
served: 


“The sale was undoubtedly bad, but, 


it is now well-settled — see Mathew v. 
Ayyappankutty, 1962 Ker LJ 177 = (AIR 
1962 Ker 164),-— not void in the strict 
gense wot that term. It was only ‘void- 
able and. even so, only at the option of 
those members of the tarwad who did 
not join. in it,. ‘not at the instance of 
those who did or of an. outsider... Title 
passed under the sale ies (ae ‘it: was 
liable to recall at the instance of the 
members entitled to avoid. the Sale.” 


The Full Bench went’on to consider 
the later decision of Madhavan: Nair J 
in Karthikeyan v. Kunjamma,: 1968 Ker 
LT 616 with special reference to the 
view that an avoidance of the sale could 
only be bya suit brought for the pur- 

pose by those entitled to. avoid it, The 
Court ‘observed thus: .- +; 


«- “Regarding the second “ground, the 
view explicitly taken- by: the ` learned 


Single Judge and-implicit in the deci- = 


sion. in~Sivaramakumar v.: Thiruvadina- 
tha Pillai, 1956 Ker. LT 880. = (AIR 1957 
Trav-Co-. 189). and certain’ observations 
in: Mathew v. Avyappan Kutty. 1962 -Ker 
LT 61 = (ATR 1962 Ker 164 (FB)) that 
a member of a tarwad can: avoid an 
invalid -sale made ‘by the karnavan only 
by instituting: a sult for 
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of Section 21, the Court ob- 


- the purpose - 
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seems. open to question. It- is open to a 
member. who is not a party to such a 
sale elther to affirm it or to repudiate it, 
If he affirms it, he will not thereafter 
be allowed to go back on the affirmance: 


„but, we. are by no means certain that re- 


budiation can..only be by a suit.” 

` It must be stated in support of the 
view of Mr. Justice Madhavan Nair that 
there is an earlier ruling in 1962 Ker 
LT 484 where a learned Single Judge 
of this court took the. view that if the 
transaction. was. one by~a legal guar- 
dian, it was only a voidable transaction 
and not void ab initio and’ further that 
the .transaction had to be avoided with- 
in the time prescribed by Article 44 of 


the Limitation Act.. Of course, there 
are ‘passages in the judgment which 
strike a different note. But I neve 


‘indicated the conclusion reached by His 


Lordship Mr.. Justice Raghavan there. 

: 9. In the present case, however, 
we are concerned with a specific statute, 
namely, Section 8 of the Hindu Minority 
and Guardianship: Act, 1956, It is in- 
disputable: that no sanction of the court 
was taken for the alienation in the pre- 
sent case by the mother. acting as the 
guardian of the minor and, ‘therefore. 
there is a plain violation of Section 8 


. (2) of the Act. Consequently, Section 3 
disposal 


(3) is attracted and the of - the 
property, even though by a natural guar- 
dian becomes voidable at the instance 
of the. minor,- Should this process of 
avoidance be effected by a suit to set 
aside the- alienation, or is it enough if 
the minor repudiates the transaction by 
his own act. I have considered this 
question in an unreported decision in S. 
A-' No: 683 of 1969 (Ker) and the view 
(1971 Ker -LT (SN) 32) epee by 
me ‘there; which: after all the arguments 
on both sides, I * am not inclined to 
change, is that when a minor is entitl- 
ed: to avoid “a transfer effected by his 
guardian on the ground of absence of 

permission of the court, it becomes aj / 
nullity on his unilateral act. He can 
merely avoid it by his conduct and there 
is no-need to file-a-suit for‘avoiding the 


- transfer.. Section 8 (2) and (3) read: 


`8 (2) The . natural . guardian shall. 
not, without the previous permission of 
tbe- court,— 

(a) mortgage or charge. or transfer 
by sale, gift, exchange or - otherwise, 
any- part ‘of the immovable property of 
the minor, or 

(b) lease any part of such property 
for a term exceeding five years or for 
a term extending. more ‘than. one vear 
beyond the date on which the minor 
will. attain. majority, . 

"(3)" Any -disposal “of. TEREA pro- 
perty by a natural guardian, in contra- 
vention of sub-section (1) or sub-section 


_ — Secondary evidence —~ 
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(2), is voidable at the instance of the 
minor or any person claiming under 
From the language of this provision, 
read in-the light of 1962 Ker LJ 177 = 
(AIR 1962 Ker 164) it follows that the 
alienation in question is voidable at the 
minor’s instance; rather he can treat it 
as void without the assistance of the 
court, 
‘10. Once the obligation to insti- 
tute a suit to set aside the-.transfer is 
not there, the decree can be executed 
by the minor and so, in the present case, 
the view taken by the courts below that 
the execution proceedings cannot be 
instituted by the minor without first 
getting the sale set. ‘aside is untenable, 
In a sense, the larger question which I 
have dealt with in the earlier stages of 
this judgment may not even be neces- 
sary to dispose of the short point that 
arises in case, covered as it is by 
the statute, namely, Section 8 of the 
Hindu “Minority and Guardianship Act. 
I agree that while an alienation by- a 
de facto guardian may be treated by the 
minor as a nullity the legal position may 
be different if the alienation is: by a 
legal guardian — going by Madras pre- 
cedents, particularly although had it been 


res integra, I might have equated the . 


position with a Kartha’s or du 
widow’s alienation. The cases which take 
the view that a natural guardian’s all- 
enation is good until set aside by court 
have not considered the impact of Sec- 
tion 8 of the Hindu Minority and Guar-, 
dianship Act. That statutory provision 
enables the minor to affirm or 

the transaction without suit. In this 
view, I allow the appeals and direct that 
the execution proceedings do continue at 


the instance of the minor, The parties 
will bear their costs. - 
1L Leave Rianten. 
. Appeals allowed. 
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P. UNNIKRISHNA KURUP, J. - 

P. Kunhammad and others, Appel- 
lants v. V. Moosankutty: and others, Res- 
pondents, 

Second Appeals Nos. 444 and 648 of 
1966, D/- 12-8- 1971. 

(A) Evidence Act (1872), Section 65 
— Admissibility of a draft — A draft 
ean be accepted in evidence only if 
there is proof that the original has been 
prepared without any corrections and 
that it is exactly a true-copy of the 
draft, (Para 6) 

(B) Evidence Act (1872), Section 65 
ure to 
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explain. non-production of original docu- 
ment, secondary evidence in respect of 
that document cannot be admitted. 
. (Para 8) 
(C) Marumakkathayam Law — Parti- 
tion —- Notice by a member — Com- 
munication — If death takes place of 
the sender of the notice for division be- 
fore it is communicated to the remain- 
ing members, then his interest would 
survive to- the other members, and there 
would be no severance in status. Aes 
Ref:— Hindu: Law — Partition). ... 
1964 SC 136 Foll, - (Para a 


- (D) Civil Procedure Code (1908), 
Order 1, Rule 1 — If a plainti 
ing a suit for, parti#ion is found not en- 
titled to any share, that by itself is no 
ground to dismiss the suit. The Court 
can grant a decree in favour of the de. 
fendants for partition and separate pos- 
session, (Para 10) 
Cases . Referred: Chronological Paras 
(1964) AIR 1964. SC. 136 (V 51), i 


= (1964) 2 SCR 933, Raghav- 


amma v. nchamma 8, 9 
(1949) (1949) 2 Mad LJ 268, = 62 
soil 495, Kathee Summa v- š 
u 


V. R. Venkatakrishnan and T, C. 
Mohandas, for Appellants; T. Karunaka- 
ran Nambiar, for Respondents. 


JUDGMENT:— These second appeals 
arise out of a suit for partition filed by 
the widow of a member of a Mappila 
Marumakkathayam tarwad for partition 
‘and separate possession of 1/36th -share 
in the tavazhi properties. The plaintiff 
died during the pendency of the suit 
and the 5th defendant, oné of her sons, 
was transposed as supplemental . jahecond 
Plaintiff, 

2. The trial Court directed: a pre- 
liminary decree to be passed as ‘prayed 
for subject to the findings on issues 1t 

and 14. In appeal, the 2nd plaintiff and 
defendants 4, 6 and 7 were found not 
ening to any share in the properties. 
So also defendants 13, 20 and 21 were 
found not entitled to any share in the 
plaint properties. S. A. No; 444 of 1966 
has been. filed by the 2nd plaintif and 
defendants 4, 6 and 7 and S. A. No. 648 
of 1966 has been filed: by defendants 13,. 
20 and 21 questioning the correctness of 
the lower appellate Court’s finding de- 
claring them not to. be entitled. to any 
sae in the plaint properties, - 

; ‘The relationship . between the 
rns may now be noticed. The tava- 
zhi was descended from the common 
ancestress Kunhipathumma,’ who had 
three sons and a daughter. Kunhikam- 
madamma, We are concerned in: this 
second appeal only -with the descendants 
of the daughter Kunhikkammadamma. 
She had six children, Ahmadkutty Hajea, 
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Sooppikutty, Mammu, Abdulla, Abdura- 
himan and Kadeesa. The original plain- 


her children are defendants 4 to 7. -On 
the death of the original -plaintiff, 5th 
Gefendant was transposed as supplemen- 
tal second plaintiff. The- second plaintiff 
and defendants 4, 6 and 7 forming a 
group are the appellants in S. A No. 
444 of 1966. The 8th defendant is the 
widow of Ahmadkutty Hajee and defen- 
dants 9 to 19 are her children, The mn 
defendant is the widow of Kunhikutty Ali 

one among the five children of Kadeesa; 
the daughter of Kunhikammadamma. 
Defendants 20 and 21 are the children 
of 138th defendant by Kunhikutty Ali 
‘and it is this group consisting of. defen- 
dants 13, 20 and 21-who are the appel- 


lants in S. A, No, 648 of 1966. 
4 The “contentions which arise 
for consideration in this second appeal 


are whether Sooppikutty.and Kunhi- 
kutty Ali have become separate from 
the tarwad prior to their death by rea- 
son of their having sent registered no- 
tices claiming partition of tarwad pro- 
perties. The lower appellate Court has 
found that notices relied on- by the ap- 
pellants in these two second appeals are 


not genuine and are incapable of effect- 


ing severance in status and it is the 
correctness of this decision that is now 
challenged, ie 4 

5. I will. first consider the con- 
tentions of the appellants. in S, A. No. 
444 of 1966. . Their case is that Sooppi- 
kutty during his lifetime had sent -a 
registered - notice, | original of Ext. A-3; 
claiming separate possession of the share 
_due to him, and that this notice was 
issued to Ahmadkuitty - Hajee who 
then the karnavan and manager: of the 
tavazhi tarwad. The contesting respon- 
dents raised two contentions before the 
lower appellate court.. Firstly it was 
urged that there was no valid proof 
that such a notice had been sent and 
secondly even if such a notice had been 
sent, it was insufficient in law to con- 
stitute a severance in status as. the in- 
tention to claim.-. a separate share had 
not been communicated to the remain- 
ing members of. the tarwad and under 
law this was essential. The lower. ap- 
pellate Court agreed with the respon- 
dents on both ,the questions, although 
the trial Court ghad taken a diferent 
view. ; 


6. eee 


of a notice and Ext. A-2 acknowledge- 
ment were: produced more than one year 
later, another copy -of' a notice: was 
oar as Ext. A-3. P. W. 1, who 
is clerk of the plaintiffs’ _counsel, 
et in his tion-in-chief that 
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the widow of Sooppikutty and - 


was. 


with the plait which- 
was filed on 25-1-1958, Ext. A-I copř- ` 
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Ext, A-1 is not the copy he wrote of 
the original notice alleged to have KR 
sent to Ahammadkutty Hajee, that Ext. 

A-i is in the handwriting of one ‘Krish- 
nan Nambiar, a fellow clerk, and that 
Ext. oe we da Bee Ww rs) own 
handwri te According to P, W., 1. Ext. 
A-3 a’ copy of the notice he wrote, 
The eat counsel for the contesting 
defendants rightly. pointed out that Ext, 
A-1 was not admissible in evidence as 
the writer of the notice had not. been 
examined and there was absolutely no 
proof. that the same represented a true~ 
copy of the original notice alleged to 
have been 


ie oe 


‘fellow clerk of the said Krishnan Nam- 


biar, did not even say that he was fami~ 
liar with Krishnan Nambiar’s handwrit~ - 
ing and he could recognise Ext. A-1 hav- 
ing been written by the said Krishnan 
Nambiar. His answer regarding Ext. 
A-1 justifies an inference that it may 
not be a true-copy of the original. 
(Ext, A-1 is not the copy I wrote, but 
it is based upon what I wrote). It is 
not” known what is meant by his say- 
ing that Ext. A-1 is ‘based upon’ what 
he wrote. Anyway, it cannot mean that 
it is a true-copy. Therefore, no reliance 
can be placed on Ext, A-I and it can- 
not be taken as a true-copy of the ori- 
ginal notice alleged to have been sent 
to Ahammadkutty Hajee. Coming to 
Ext. A-3, it was filed-one year and three 
months after the institution of the suit 
and no explanation has been offered 
why it was not produced along with 
Exts. A-1 and A-2 if it really repre- 
sented a true-copy of the notice alleg- 
- have been sent. According to P. 
Ext, A-3 had not been in his 
sein and it is not explained why 
if the plaintiffs had been in possession 
of this document, this was not produc- ` 
ed along with Exts. A-1 and A-2 at the 
time of filing of the plaint, Ext, A-3 
is described as a ‘karadupakarppu’ which 
literally means ‘draft’ as different from 
‘"Nerpakarppu’, which means true-copy- 


If it is only a draft, it can be accept- 
ed in evidence only. if there is proofj- 
that -the original has been prepared] © 
without any corrections and that it is 
exactly a true-copy, of the draft. No 
such evidence is forthcoming. There is 
every. reason to think that Ext, A-3 has 
been subsequently written up and -the 
plaintiffs’ counsel’s . clerk has conveni- 
mily stepped into- the: -box to, speak 
about this document. In the circumstan- 
ces, the acknowledgement . only - proves 
that a notice had been sent to Aham-~ 


“38 Ker, . [Prs. 6-8] 


madkutty Hajee but what was the con- 
tents of that notice has mot been prov- 
ēd anc Exts. A-l amd A-3 cannot be 
accepted as true ecapies of the notices serit. 
There is amother infirmity attached to 
Exts, A-1 & A-3. The notices are stated to 
rave been sent to Ahammadkutty Haijee. 
Hrs legal representatives are -defendants 
8 ta 19 and the suceeeding karnavan is 
the Ist defendant These defendants are 
admittedly on good terms with the plain- 
tiffs and- no steps have been taken by 
the plaintiffs to summon them to pro- 
dace the original notice. No explana- 
tion has also..been offered why: such 
steps were not taken. Ext- B-90 is the 
originah of -another notice which had 
been sent to Ahammadkutty Hajee and 
that has beem produced-in this case 
which shows that the dccuments and 


motieess in the possession of Er ai 
y 
them the plaimtifis: have not made any 


kutty Hafee are mow available. 


attempt to summon the original. has 
not beer intiested. . In these. circuimstan- 
zes, the secondary evidence: of the no- 
tice is mot admissible . under Section 65 
of the Evidence Act. ~ 


T. The learned counsel for the 
contesting respéndents has also pointed 
out that the circumstances tend: to. show 
that Sooppikutty. had not'-claimed his 
share of the farwad properties. Although 
the notice was sent by. him in 1949, 
he did not file’a sult for. partition till 
his déath and Jarge number 
ments were executed by Ahammad- 
kutty Hajee, Exts- B-8, B-9, B-10, B-88 
etc. ın his capacity, as karnavan and re- 
presenting the tarwad. The next senior 
Ananthiravan ‘and al- adult members 


were parties to these documents and no. 


objection appears to have been taken 
by Sooppikutty’s heirs to the execution 

of the documents. All these circumstan- 
A ‘taken together lead to’ the inference 


fhat there is’ no. evidence regarding any -> 


claim for partition having been made 
-by Sooppikutty prior to. his death. I 
see no reason to differ from the view 
taken by the lower » appellate Court. on 


this point, 


- 8 ‘The next question. E as to 
whether a notice sent by a junior mem- 
` ber to the manager of an undivided 

family is sufficient ‘to effect a severance 
‘fp status or whether a notice has to be 
semt to all the remaining’.members of 
the jort family-‘ On this point, 
authorities are not uniform. I may- ‘re. 


fer to the decision reported in Kathee- . 
summa v, Beechu, (1949) 2 Mad EJ. 268. - 
- That was also a case regarding a-Map-- 


pila Marumekksthayam Tarwad, where 
the plaintiffs claimed that. there had been 
‘q@ division in status by réason of a’ no 
fice issued on théir behalf to the kar- 
navan ot the tarwad.. The -question 
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of docu-- 


the © 
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which arose for consideration was whe- 
ther the notice . was sufficient to effect 
a severance in status legally or whe- 
ther notices should have been sent to 
all the members of the tarwad. A Divi- 
sion Bench of the Madras High Court 
consisting of Satyanarayana Rao and 
Punchapagesa Sastri, JJ. differed’ and 
the matter .was. referred to Viswanatha 
Sastri J. In an elaborate judgment, all 
aspects of law were considered and’ it 
was held that.the manager of a joint 
Hindu family had the power or the right 
to represent the .family in ‘all’ transac- 
tions relating to it so far as the out- 
side world is concerned. arid therefore, 
it would be ‘sufficient to- send a notice 
to him claiming a‘separate share. ‘The 
following -observations ‘are relevant: 
: “When that is not the. case, I fall to 
see why 'a notice issued to the manager 
of the family who: Would. continue to re- 
present the ‘remaining. members ‘of the 
joint family-is not a sufficient notice... 
fo the remaining. members themselves. 
Quoad the joint family, the position of 
an outgoing member. is like that of a 
stranger and I do nòt.. see any reason 
why the manager of: the family, acting 
on behalf of the remaining members and 
representing them, should’ be. disabled 
from receiving a notice of separation 
given by the outvoing member.” >` - 
But the authority of this decision 
has been considerably shaken by the 
pronouncement of the Supreme Court in 
Raghavamma v,.Chenchamma, AIR 1964 
SC 136. There it was held that an un- 
equivocal declaration for severance in 
status was by itself insufficient’ to eff- 
ect. a severance but that it: should be 
indicated, manifested or’ published in 
such a manner -as is..proper-in the cir- 
cumstances of the:case. Their Lordships 
quoted the following observations from 
the decision of the Madras ey Court 
in: (1949) 2 Mad LJ 268: =. > 
-There must be some manifestation, 
indication, intimation or expression of - 
that intention’ to -become dividéd,: so as 
to serve as authentic evidence in case 
of doubt. or dispute, . What form that 
manifestation, expression or intimation 
of intention should. take’ would. depend 
upon: the’ circumstances `of. each’ case, . 
there being no. fixed rule or rigid for- 
mula.’ The dispatch to‘ or “receipt by 
the other members of the family of ‘a 
communication or notice announcing the 
intention to. divide on the part of one 
member of the family is not essential 
nor its absence fatal. to. a severance .in 
sta’ 


n må ert peoosedad to` ‘make the. fol- 
lowing observations: 

- “We agree. with the learned? Judge 
in so. far as he held ‘that there should” 
be an intimation, indication or: expres- 
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sion of the intention to become. divided 
and that what form that manifestation 
should take would depend upon the cir- 
cumstances . of each case. -But if the 
learned Judge. meant that the said de- 
claration without it being brought to 
the knowledge’ of the other members: of 
the family :in one way or. other consti- 
tutes a severance in status, we find it 
difficult to. accept it. In our view, it 
is implicit in the expression “declara- 
tion” that it should be to ‘the knowledge 
of the person affected thereby. An un- 
communicated declaration is. no better 
than a mere formation or harbouring 
of an intention to separate. 


communication to the person or persons 
who would be’ affected: thereby.” P ; 


It is true that there is no direct 
observation -by. the Supreme Court whe- 
ther the communication of intention 
need be only to the manager-or whe- 
ther it. should be to all the members of 
the family. But a reading. of the whole 
judgment of the Supreme Court shows 
that the intention should be commumicat- 
ed to the person. or~- persons sought .. to 
be affected and there.is therefore ‘no 
reason to think that it would be suffici- 
ent to communicate the intention to the 
manager alone. ..In the succeeding para- 
graph their Lordships have - - considered 
the anomalous results that may follow 
if the notices- have to be issued to all 
the members, as the severance would’ be 
effected with reference to each. member 
on a different date. Their Lordships 
have indicated the way in which this 
difficulty can be surmounted and ` the 
indication appears to be ‘that notice 
should be served on all the members of 
the family. However, no final opinion 
need be expressed on this point in this 
case as on-the facts I have found that 
there is'no proof-of any ‘communication 
having been sent claiming partition prior 
to the date’ of Sooppikutty’s death. | 


9. Coming to S$. A:. No. 648 ‘ot 
1966, the jai of the Appellants : :is that 
deceased unhikutty Ali, husband : of 
13th OEE and father of defendants 
20 and. 21 had sent a notice claiming 
partition before. his. death and his legal 
representatives - are therefore entitled: to 
claim ‘a share in the tarwad properties, 
Ext. B-90 is the original notice sent by 
ete ‘Shri, O. V. Abubacker on 
behalf- Kunhikutty Ali to |V. 
Ahamaäkutty:. -Haji - and = this notice 
has. been proved. by.. Advocate Shri 
Absobacker examined as D. W. 3. 
The contention- ‘of the respondents that 
the notice is -not- genuine and that it 


was not-really sent on. behalf of. deceas-` 
unhiku 


ed K tty .Ali cannot for -a- mo- 
ment be accepted, inthe light of the evi- 


dence of D, W. 3. “Ahere malka no iome 


P. Kunhammad v. V. Moosankutty (Kurup J.). 


‘it is clear that the noti 
the 


“It becomes. 
effective as a declaration only after its” 


‘place .of the sender of the notice 


-and - 


- separate- 
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in the contention that Ext. B-9A 


repre- 
sents a-claim for. partition ef the tarwad ‘ 


properties and net tavazhi properties, as 
ce was sent to 

Karnavan of the- tavazhi and ní? 
that of tarwad. But there is anothe > 
infirmity attached to- this notice. Ths 
notice no doubt was sent on 21-9-1951. 
But the death register A Ext. B-92 
shows that Kunhikutty Ali died on 23- 
9-1951. two days after Ext, B-90 was 
sent The addressee was residing with- 
in the jurisdiction of -Baliapattam Fost 
Office and the date of the seal on Ext. 
B-90 shows that it was received in tha 
Baliapattam Post Office only on.the 24th, 
that is a day after the sender’s' demise. 
It follows that at the time the notice 


- Was’ served. on the addressee, the sender 
-was no.more. What would happen in 


such a case has been considered in AIR 


-1964 SC. 136. According to this decision, 


when a notice claiming partition is 


„received by the addressee, it relates back 
‘and takes effect from the date of send- 


ing the notice. Therefore, if death takes 
for 
division - “before it is communicated to 
the remaining members; then his inter- 
est “would survive to the: other members. 
there’: would be no severance in 
status, The following passage from ‘the 
judgment in AIR 1964 SC 136 would 
make- the Position clear: 


ae “There are two ingredients of a de» 
claration’ of-a. member’s intention ‘to 
One is ‘the expression of the 
intention and the other is bringing that 
expression: to the knowledge of the per- 


-Son or -persons affected. When once that 


knowledge is brought home — that de- 


pends upon the facts of each case —- 


it relates- back to the date when the in- 
tention. is formed and expressed. But 
between the two dates, the person ex- 
pressing thée-intention mdy lose his in- 


-terest in the family property: he -may 


withdraw his intention to divide; he may 
die before his intention to divide is con- 


` yeyed. to the other members of fhe 


family: . ‘with the result, his interest sur 
vives’ to the _ other members.” 


: The evidence in this case leaves no 
Toom for -doubt -that Kunhikutty AH 


- died. before the intention to- separate had]. 
-been commünicated to the karnavan of 


the tarwad. There could have 


. therefore no ` severance in status so far 


as he is concerned, .and the, appellants 
ere therefore not entitled to any share, 


10. There -is'no substance in fhe 
memorandum of -cross-objections - filed by 


contention that the suit ~ 
-been since the plaintiffs have 


dismissed: 
-been found not entitled to any share. 


It is well-settled that in a suit for par- 
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tition, the Court has discretion to trans- 
pose any defendant as a plaintiff and grant 
reliefs. Even though the plaintifis in 
the suit have been found not entitled to 
any. share, the lower appellate court has 
granted a decree in favour of the defen- 
dants for partition and separate po 
sion. I am unable to see anything il 
' igal or improper in the action of the 
lower appellate Court in having grant- 
ed a decree for partition. I am not in- 
clined to interfere with the discretion 
ere by the lower appellate court 
this respect. The  cross-objections 
also therefore has to fail, 


In the result, second appeals 444 and 
` 648 of 1966 are dismissed. So also the 
` eross-objections in S. A. No. 444 of 1966. 
In the circumstances, I direct the parties 
to bear their costs, 

Order accordingly. 


ae 
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Parmeswaran Nair, Appellant v. 
Janaki Amma and another, ‘Respondents. 
" Second Appeal No, 704 of 1969, D/- 
6-8-1971. 


(A) Evidence Act (1872), Section 112 
m Where it is shown that during the 
thme the child could have been begotten 


the husband was out of India no pre . 


sumption of legitimacy can arise and an 
admission by the wife in her husband's 
divorce petition that the child was born 
to her husband can be of no avail. AIR 
1934 PC 49 and AIR 1954 SC 176, Refe- 
_ rred, (Paras 9,10) 

(B) Evidence Act (1872), Section 112 
m= The evidence of: the mother with 
regard to the paternity of her illegiti- 
mate child must be corroborated by in- 
dependent evidence, 


Thus the facts’ that’ the alleged 


father was Uving earlier with her in. 


her house, took her to nursing: home 
- for her confinement, ` met all expenses 
and then took her to his own house 
are sufficient corroboration of her. evi- 
dence when they were flatly denied bv 
the alleged father.: Case law discussed. 


Cases Referred :- Chronological Paras 
(1969) AIR 1969 Mad 235 (V 56) = 


ee Mad LJ 366, | Vira Reddi 


Kistamma 
{1969) AIR 1969 Mys 17 (V 56) = 
-1968-2 ie LJ 39, Boramma vV. 


* Dharmap 

(1960) AIR P1960 Ker 101 (V a = = 
1959 Ker. LT 1077, Abdul Rahi- . 
man Kutty- v. Aysha Beevi 14 
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14 


14 
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A.L Re 


(1954) AIR 1954 SC 176 (V 41) = 
1954 SCR 424, Venkatewarlu v. 


Venkatanarayana 7 
(1951) AIR 1951 Pat 514 (V 38) = : 
52 Cri LJ 684, Thakur Prasad . 
- v. Godavari Devi 14 
(1934) AIR 1934 PC 49 (V 21) = 
ILR 12 Rang 243, Karapaya v. 
Mayandi 7 
a921) 1921-1 KBD 22 = 90 LJ KB 
omas v. Jones 14 
(1918) 1916-2 KB 658 = 86 LJ KB 
28, Rex v. Baskerville 14 
(1877) 2 QBD 611 = 46 Ly "MC 
175, Cole v., Manning 14 


P. K. Kesavan Nair and K. N, Nara- 
Pillai,. for Appellant; T. S. Ven- 
teswara'` Iyer, P. K. Balasubramoniam 


' and P. Raghava Menon, for Respondents, 


JUDGMENT :— I have. given anxi- 
ous consideration to the facts of the 
case in spite of the concurrent findings 
of fact by the courts below. The ques- 
tion is one of paternity of a child. It 
is claimed by the plaintiff in the suit 
that he is not the father of the child 
though the courts below have found so. 
The attack against the decision of the 


` courts below requires examination be- 


cause, according to him, the courts be- 
low were acting merely on the uncor- 
roborated testimony of the mother and 
what has been considered as corrobora- 
tion does not really. amount to it. Now 
I will state a few facts necessary for 
the decision of the Second Appeal. 


<- 2 First defendant was married 
to one Kumaran Nair in the year 1946. 
According to the first defendant, about 
seven months after the marriage Kuma- 
ran Nair left for Colombo and was 
staying. there. He is said to have come 
back after one year and stayed. with 
the first defendant for 18 , days. He 
again left for Colombo and did not re- 
turn until the first defendant was 
known to be bearing a child. It is the 
case of the first defendant that at. that 
time D. W. 5, the brother-in-law of 
Kumaran Nair, wrote to him to come 
over’. here as‘ there was a rumour that 
his. wife was pregnant in his absence. 
Kumaran Nair did return sometime in 
October 1954 and later, in 1956, he filed 
a petition O. P. 5 of 1956 for dissolu- 
tion of marriage. In the -mean-while 
the first defendant had given birth to 
the second defendant on 12-3-1955 at 
Dr. Iype’s Nursing Home: at Irinjala- 


kuda. It is the first defendant’s case 
that during the absence of Kumaran 
Nair, plaintiff, who had married a 


cousin of the first defendant, was on 
intimate terms with her, having induc- 
ed her to have sexual relations with 
him. . In the partition in the family of 
the plaintiff's wife she did not get any 
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building, suitable for -residence, allotted * 
to- her share, First defendant’s -tavazhi 
got such a house and it is her case that 
plaintif and his wife. lived along- with 
the first defendant in that. house. She 
would say that when it was time for 
her delivery .she was taken- to Dr. 
Iype’s Nursing Home by the plaintiff and 


be met all the expenses in connection - 


with the delivery. Afterwards. she re- 
turned to the plaintiffs house from the 
Nursing Home. and lived with him for 
2}, years, It must be- mentioned” -here 
that the plaintiff. did not have any 
child through his wife and first defen- 
dant’s. case is that when he began. tọ 
. make advances to her he made her under- 
stand that since he had no -child - his 
wife would not stand in the way, of 
closer relations between himself and 
the first defendant. It is said that in 
November 1957 there was an incident 
in the housé of the plaintiff when the 
first defendant was beaten at the in- 
stance of plaintiffs sister. Plaintiff ask- 
ed. her to get out of the house but when 
she refused he attempted to throw her 
out along with her child and-later he 
filed a criminal complaint against her 
which ended’ in her: acquittal There- 
upon the first - defendant moved ` for 
maintenance of the child before the 
First Class Magistrate’s Court, Chowghat 
under Section 488 of the C Criminal Pro- 
cedure Code in M. C. 13 of 1959. It was 


- found that the plaintiff was‘the father 


of the child and maintenance was award- 
ed at Rs.. 10/- per mensem. The suit 


Is filed by. the plaintiff to set aside that: 


„order and to declare that the plaintiff 
we not the father of the second defen- 
t. 


3. According to “the “plaintiff he 
had no contact with the first defendant 
in any manner. He had no _ otcasion 
even to talk to her. «Of 
fact that she is a cousin of his wife is 
not disputed. He had constructed a 
building near the first defendant's build- 
‘ng. ‘The case that prior to thé con- 
‘struction of his house: he and his wife 
were living in the first defendant's 
house is: disputed. He would also say 
that he’has nothing-to dd with the 
hospitalization of the first defendant for 
delivery. ‘much less anything to do with 
the case of the child at any time. He 
also refuted the case of the first de- 
fendant that he was the _person, who 
on’ behalf of- the first defendant, ‘con- 
ducted the defence in” 0, P. 5 of 1956. 


4, The courts ‘below “have ‘found 
that the -plaintiff’s. case that -he is not 
the father of the second defendant is 
mot true. It has. been found that 
Kumaran Nair came over from Co- 
lombo on. being apprised 
that first defendant became 
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pregnant 
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. the nursing home. 


-Ing belonging to the 


coursé, the. 


. doubt, conclusive. 
‘born in this case during the subsistence 


of . the fact- 


7 
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during his absence. He is said to have 
sent for the first defendant to- question 
her about this. It is the first defen- 
dant’s case that at that time she ex- 
pressed. to him her willingness to -con- 
tinue; with the - plaintiff, a course to 
which, in the .circumstances, he too had 
no objection. The courts below have 
also found that first defendant was 
taken to Dr. Iype’s Nursing Home by 
the plaintiff and he met: the expenses 


_of her confinement. It has further been 


found that thereafter for about 24 years 
first defendant was living with the 
Plaintiff. This is based upon the evi- 
dence of the first defendant as -corrobo- 
rated: by that of the witnesses D. Ws. 2, 


‘Band 5. D. W. 2 spoke to the fact that 
-he, où two occasions, took money to 


the first defendant when ` she was in 
2 This was entrusted 
to: him by the plaintiff who wanted the 
matter to be kept confidential. -He says 
that he was on very- intimate terms 
with the plaintiff. D. W. 3 is a neigh- 
bour ‘who speaks to the residence of 
the plaintiff and his wife in the build- 
first defendant 
prior to the delivery. D. W. 5 is the 
brother-in-law of Kumaran Nair. It 
was he who assisted Kumaran Nair in 
conducting the divorce petition and 
therefore possibly he could not have 


- been on the side of the first defendant 


at any rate at that time. He would 
say. that it was he who got down Kuma- 
tan Nair when he came to know that 


-first defendant was pregnant. “He would 


i say that after the delivery plain- 
tiff took. the first’ defendant to his own 
house and she was living there. 


=g The conclusion reached by the 
courts below.-as to the paternity of 
the child is very seriously challenged 
by counsel for sega -appellant-plaintiff. 
According to him in“the circumstances 
of the case ‘there is no reason to hold 
that the child is not that of Kumaran 
Nair." The presumption that a child 
born during the continuance of a mar- 
riage is born in lawful wedlock is, no 
That the child was 


of the marriage between the first de- 
fendant and Kumaran Nair is also not 
in dispute. The only answer could. be 
that at the relevant time there was no 
opportunity to the husband for access 
to his wife and that is so urged in this 
ease by. the first defendant. But’ the 
plaintiff would say that first defendant 
cannot be heard to contend so in view 
of- her ‘statement in Ext. P3. That is 
the defence statement filed by Janaki 


-Amma. the first defendant, in the .pro- 


ceedings, for divorce. The unequivocal 
stand taken in that case was that the 


child was born to Kumaran Nair. That 
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again turned upon a statement therein 
that Kumaran Nair who came in 1954 
remained long enough for him to have 
begotten the child. It was -born on 
12th ‘March 1955. It is pointed out that 
when the conclusive - presumption it- 
self is that the child would have been 
born to Kumaran Nair the statement 
in Ext, P3 that it was so born to him; 
made by none other than the mother, 
should be given considerable weight and 
in that event there is. no scope for find- 
ing paternity in the plaintiff 


6. It is true, the fact that any 
child was born during the continuance 
of a valid marriage between ‘his mother 


‘and any man, shall be conclusive proof. 
that the child is the legitimate son of. 


that man, unless it can be shown that 
the parties to the marriage had no ac- 
cess to each other at any time when he 
could have been begotten. As Section 
112 of the Evidence Act indicates, this 
presumption is conclusive. “It is not 
open to any party to attempt to prove 
that the child born-during the wedlock 
of its mother with any man is not born 
to that man. The only exception would 
be a case where non-access to the 
mother during the period when the 
child could have been cates: ‘could 
be shown, 


7. It is well settled that proof 
of non-access must be distinct, definite 
and clear.. The consequences of hold- 
ing that the husband had no access. to 
the wife would be to render the child 
illegitimate and the courts will be slow 
to hold sd. - To bastardise a child in- 
volves serlous consequences not only to 
the child but to the society in general 
and therefore it is as a matter of public 
policy that ‘courts will be loath to hold 
that the child born to spouses in a sub- 
sisting marriage is really illegitimate 
That is why very strict proof of non- 
access is upon, In fact non- 
access-is a negative fact. .But the 
courts insist upon positive proof of a 
negative fact. The term “access” in 
Section 112 of the Indian Evidence Act, 
1872 as indicated by the Privy Coun- 
cil in Karapaya v. Mayandi. AIR -1934 
PC 49 does not imply actual cohabita- 
tion. It means no more than “oppor- 
-tunity of intercourse.” Referring to 
this decision of the Privy Council B.K. 
Mookherjea, J., in the decision of the 
Supreme Court in Venkateswarlu v, 
Venkatanarayana, (AIR 1954 SC- 176) 
explained access .and non-access as con- 
necting existence and non-existence of 
opportunities for marital intercourse, ` 


8 Even if it is shown that a 
wife and husband are living apart and 
the husband is living with another 
woman that circumstance will not by 
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` itself -be sufficient 
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‘to show non-access 
since the situation does: not in any way 
negative the possibility of the husband . 
having opportunities for intercourse 
with the wife. Even if it is shown that 
the wife is living with a paramour that 
would not be sufficient to rebut the 
presumption under Section 112 of the 
Evidence Att. . If in such circumstances 
a child is born to her, the husband will . 
be presumed conclusively to be the 
father of the child. May be -there are 
circumstances which can further show 
that the paramour effectively prevent- 
ed the husband from going anywhere 
near the wife and in such cases. on 
such proof, the plea of non-access would 
succeed and the presumption would 
then no longer apply. 


' The question whether the hus- 
band “had access to. the wife or not is 
@ pure question of fact and unless evi- 
dence adduced in support of. the plea 
of non-access is so distinct and clear as 
to. indicate that during the time the 
child could” have been begotten’ the 
husband, had no opportunity to have 
sexual relations with the wife the court 
will presume otherwise. ` But if- it could 
be shown that throughout the relevant 
period the husband was out of the 
country, and could not have begotten a 
child, the position is, different. Then 
there would be no presumption - of legi- 
timacy. That is the question here. The 


- plea.of non-access is based. upon the 


absence of the husband from India 


. during the time -when’ in the normal 


course the child, which was born in 
March 1955, could have been begotten. 


10. On that question the courts 
below have found concurrently against 
the plaintiff and I see no reason to in- 
terfere. Documents which. indicate that 
Kumaran Nair was in Colombo during 
the relevant period have been adverted 
to by the courts below and it has been 
established beyond doubt that Kuma- 
ran Nair was not available in India to 
father the second defendant. In fact 
even the plaintiff has no such case in 
his evidence. It is not even suggested 
that Kumaran Nair was: here. at or 
about the time when the child could 
have been begotten. In the face of this, 
what is stated in Ext., P3-and what is 
relied on as an admission, must neces~ 
sarily be of no avail. An admission. it 
is well settled, is not conclusive and 
could be explained away. The weight 
of the admission would vary from case 
to case. It would depend upon the 
purpose for which and the circumstances 
and situation in which the admission Is 
said to have been made. In this case 
the first defendant. -Janaki Amma, had 
decided to contest her husband's divorce 
petition. At that time possibly she did 
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not want to admit. that the child was 
illegitimate and therefore naturally a 
contention. that the child was born to 
Kumaran Nair was set up. OË course, 
Janaki Amma explains in this suit: that 
it was the plaintiff me was conduct- 
ing the divorce case her. behalf 
Whatever that be, thee. is nothing un- 
. usual in-her conduct at that time. Who- 
ever might have been the father of. the 


child she wanted to lay the respdénsibi--. 


lity on Kumaran Nair. That is normal 
human conduct. It was only when. it 
was found that it: would not find ac- 
naturally, she would 
the man who was real- 
ly responsible. 

IL What YT have said above 
would be sufficient for me to find that 
the plaintiff cannot succeed in his con- 

` tention’ that it must be presumed -that 

the father of the second defendant is 
Kumaran Nair. But. that does not 
necessarily mean that the plaintiff is 
the. father. That has -to be indepen- 
dently established.’ In that- again ': the 
plaintiff's case is that ‘the - evidence of 
the first defendant remains without cor- 
roboration, 

12. The.. rule that ihe evidence 
-lof a mother in regard to paternity. of 


her child requires to be corroborated. by `- 


independent evidence is, unlike in Eng- 
land, not a statutory requirement: - It 
is only a rule of prudence and caution. 
It is intended to-save persons: from —be- 
ing -faced with. irresponsible charges. of 
paternity of children. In-the case of a 
woman who, might have. had occasion 
to enter into sexual relations with a 
number of men it would be only natu- 
ral to expect her to: turn to the best 


among them for fathering the_ -respon-. 


sibility of a child born. to her. “That is 
why in such cases courts have. to be 
extremely ` careful _in ‘finding out whe- 
ther the case of paternity spoken’ to 
‘by the mother is to be’ accepted. 
England. the; rule of corroboration. is -a 
requirement ‘of the Statute. Bastardy 
Laws Amendment’ Act, 1872: required 
that the’ justices— ; 

M escars ‘shall hear the evidence ot 
eh ‘woman and such other evidence 


as she may produce. and shall also hear- 


any evidence tendered by or on be- 
half of the person alleged to be- the 
father, and if the evidence of the mother 
be corroborated in some material . parti- 
cular by other evidence to the satisfac- 
tion of the said justices, they may: ad- 
judge the man to be the putative father 
of such bastard child:” 

This, as a rule of’ etpedienty or- ide 
ence has been accepted by. the. Courts 
in India. But it is not advisable to lay 
down any definition of the-term ‘cor- 


roboration’ in this context, What would 


OTEN Nair v. Janaki Amma (Poti J.) 


why 


[Prs. 10-13] Ker. 83 


amount to corroboration must depend 
upon the facts and circumstances of 
each case and must-be left to the Judge 
to decide in the background of the case 
with which he is dealing, though it is 
possible to.say what corroboration would 
not be. - It is- difficult or rather impos- 
sible. to find. corroboration for the sex- 
ual acts themselves. That is because 
normally these are done in the privacy 
of -the bedroom, away from the notice 
of witnesses. What could be expected 
to be corroboration would be evidence 
of the conduct of both parties, the 
mother. and the.person alleged to -be 
the father which may show affection- 
ate towards each other either 
before or after the alleged conduct of 
intimacy. The evidence of corrobora- 
tion mist therefore necessarily be cir- 
cumstantial evidence from which it 
would. be possible to draw a conclu- 
sion in favour of the plea of sexual in- 
timacy between the mother ard the 
person alleged to be the father at the 
relevant time. In. certain cases it. will 
be .possible to say that proof of close 
familiarity between the 
corroborate. the case 

about’ the paternity. It is especially so 


when the ae is not one explain- 


ing away the close ey but en- 
tirely. Genying such a case. That is 
it is not, poselble to strait-jacket 
the rule. -In a case such as the one be- 
fore me where’ plaintiff would go to 
the extent of denying that he had even 
talked to the. first defendant’ and would 
sav that he had. ote to do with 
meeting. the expenses of confinement of 
the first defendant, let alone taking her 
to the nursing home and would fur- 


_ther emphatically refute the case of the 
‘woman staying with him at. any time, 
if some or all of these facts are proved, 
‘that would -amount 


to corroboration. 
By setting up such'‘a plea Þe -disables 

elf from explaining away these 
circumstances, Therefore ‘though in 
some cases ‘one. or other of these cir- 


‘cumstances or -possibly in some cases 
‘all these’ circumstances together. 


-not be sufficient for the court to draw 
an ‘inference that there was illegitimate 
intimacy: between the mother and the 
person claimed to be the father the case 


‘may be different where the defence set 


up: is one denying everyone of these 
circumstan to 


ces and not ex- 
plain them. : : 
13.: The ‘evidence in the case 


positively establishes that the plaintiff 
took Janaki Amma-to the nursing home 
for her confinement. he met all the 
expenses, he was living earlier in the 
tavazhi house of the first defendant 
along with her and later she was, taken 
to his own house. I was not re 


may. 


a 
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to the evidence for the purpose of con- 
sidering whether I should believe the 
witnesses or not but only to see if, in 
case they are believed, their evidence 
would be sufficient to corroborate her 
story. As I pointed out earlier, in the 
` [circumstances of the case,- and in the 
nature of the stand taken by the plain- 
tiff, these circumstances which do call 
for an explanation are not attempted to 
be explained and naturally they can- 
not be in view of the stand taken by 
the plaintiff. If.so0, these circumstances 
must necessarily corroborate the testi- 
mony of Janaki Amma. It would be 
prudent therefore to accept her case that 
plaintiff is the father of her child, the 
second defendant. It is not as if the 
plaintiff has even indicated that the 
first defendant was leading an immoral 
life. Apparently the parties belong to 
respectable families, If as a matter of 
fact the plaintiff even. suspects that 
the father of the child is someone else 
there would ‘have been at least some 
‘|suggestion to that effect during the 
cross examination of the first defen- 
dant. Even plaintiffs evidence does not 
‘indicate this. .In fact an answer given 
by him in- chief-examination shows his 
` treluctance. to answer this aurstion in a 
direct manner: 
(Answer in original omitted- Ed) 


14. Cole v. Manning, (1877) `2 
QBD 611 was a case where, in corrobo- 
ration of the story of the mother as to 
the paternity of her child. evidence that, 
several months before the child could 
have been begotten, the respondent was 
seen to be on very familiar terms with 
the plaintiff was held to be sufficient 
Mellor, J., in this connection, said thus: 


: “No rule of law excludes testimony 
as to the acts of familiarity before the 
time when the bastard child could have 
been begotten; and evidence of that 
kind shows at least a probability that 
the statement of the: mother is true. 
Although the corroborative evidence re- 
lated to the summer of 1874. and the 
intercourse resulting in the birth of the 





child did not take place until January, - 


1875, yet the magistrate was bound to 
act upon that evidence if. he was satis- 
fied as to its truth”. - 


In Thomas v. Jones, (1921) 1 KBD 22 
before the Court of Appeal in ‘England 
the question as to what would amount 
to corroboration: came up. On the facts 
of that case the learned Judges were 


apparently divided but ‘on the law 


there was no controversy. Bankes L.J. 
referred td the decision in Rex v. 
Baskerville, 1916-2 KB 658 in consi- 
_dering the question as’ to what -consti- 
tuted corroborative evidence. That of 
course had-been -considered. all along, 


as the leading case on the question of 
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ALE 


corroborative evidence. But in thai 
case the court was dealing with the case 
of corroboration of the evidence of an- 
accomplice. The court said in that case 
thus: 

“The nature of the eao borton 
will necessarily vary according to the 
particular circumstances of the offencé 
charged, It would be in high degree 
dangerous to attempt to formulate the 


- kind of evidence which would be re- 


garded as ‘corroboration, except to say 
that corroborative evidence. is evidence 
which shows or tends to show that the 
story of the ‘accomplice that the’ ac« 
cused committed the crime is true, nof 
merely that the crime has been com- 
mitted, "but that it was-:committed by 
the accused. The corroboration need 
not be direct evidence that the accused 
committed the crime; it is sufficient if 
it is merely circumstantial evidence of 
his cunnection with the crime.” -. 

Banks, L, J., was of the view that’ this 
would apply even to the case of cor- 
roboration required in regard to pater= 
nity under the Statute with” which they 
were dealing ini the case and in 


connection the learned Judge said thus: 


Mioritei? . would only add my em- 
phatic agreement with what the Lord 


` Chief Justice said. that it :would' be in 


high degree dangerous to attempt to 
formulate: the kind of -evidence which 
should be regarded as ‘corroboration, or 
to attempt any general definition ` of 
what -constitutes corroborative eyideacey 
Atkin; L. J., said: 


“The evidence of the mother of the 


child to be sufficient has to.be “corrobo~ 


rated in some material particular by 
other evidence to the satisfaction of the 
said justices.” ” That’ appears to me to ` 
be a very important safeguard, and it 
is of the greatest importance that it 
should not be whittled down. but should 
be maintained in full. as in my experi- 


‘ence it is essential for the purpose of 
- doing justice between the parties in 


this class of case, where charges are 
so easily brought’ and with’ such diff- 
culty. refuted, and .where there is a 
strong temptation either to conceal the 
identity of the real father or to impose 
liability upon the person who is best 
able to bear it. What’-is meant by còr- 
roborative evidence is established now 
by the decision in 1916-2 KB 658, which 
I think must ‘be treated as an authority 
generally ‘upon the meaning of corrobo- 
rative evidence. It must be evidence 
which tends to prove that the man is 
the father of the complainant’s | child; 
in other words. it must be evidence im- 
plicating the man, evidence which makes 
it more probable than not that the res- 
pondent to the summons is the father 
of the chil 
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This Court. In -Abdul -Rahimankutty `- 
Aysha Beevi, . 1959. Ker LT 1077. = 


(AIR 1960 Ker 101) referred to the deci- 
sion of the Patna High. Court in Tha- 
‘kur-Prasad v. Godavari Devi, AIR 1951 


Pat 514 in support of its view. that. cor- ` 


roboration. in the matter of oe of 
e 


Iyer,. J., in Boramma . y 
AIR 1969 ` Mys 17, : 


15. f I do not think that theme Is 
any scope. ‘for departing from the view 
taken by the courts below on the ques- 
tion of-paternity of the second defen- 
dant. The plaintiff is found to be the 
father and therefore the second appeal 
fails. and {i t is dismissed with costs, ` > 


AER dismissed. 
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; OA Seyed Mohamed’ Koya ` Seu 
PR Petitioners v. The “Union of 
India and others, Respondents. 


Original Petn, “No. 2118 of 1969, Djs. ; 
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(A) Debt. Laws — Laceadive Mini- 


coy and Amindivi Islands (Debt Conci- 
liation and Grant: of Loans) Regulation 
(1964) , Les amended by Regulation 3 of 
. 1970), Section 2 (b) — Constitutionality 
Exclusion of debt due to a Co-opera- 
bib Bank or Co-operative Society or' to 

y Banking’ Company’ from ‘the scope 
of 7 section 2. (b) does not render’ the 
provision unconstitutional’ so far as 
. debts due to others than such, Bank or 
Society .or Company are concerned, and, 
is not open to attack by such other deb- 
tors on ground of constitutional validity. 
(X-Ref :— Constitution of India, Art. 14), 
AIR 1964 SC 1633, Followed; AIR 1968 
Ker 3 (FB), Distinguished. | Para 4) 


(B) Constitution of ‘India, Art. ..19 
‘(1) (f) — “Property” — The right. ~ of 
creditors to take’ the usufructs of trees 
till the ebt advanced :. by them are 
wiped off or to get back the amounts 
advanced is property within the ` mean- 
ing of this article and Article 31 . (1). 

‘Article 31- (1)). AIR 1968 
SC 1053; AIR 1971 SC 1409, Followed; 
AIR 1958 SC 532 and AR -1966:SC 1637, 
Distinguished; = , (Para 5) 


(C) Constitution of India, Art. 226 
= Procedure ‘— The petitioner, who at- 
tacks the ‘constitutional validity of. a 
’ Jaw has to establish’ with reference to 
positive facts, and not “on hypothetical 
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P. A. S. M. Koya'v, Union of. India‘ (Isaac J3 


00). 


-have been deprived 
under ‘a Debt Conciliation Regulation for 


. (Pr. 1]. Ker. 85. 
basis, that the kena law offends any 
Provision of the Constitution. (Para 6) 
- (D)-Debt Laws. — Laccadive Mini- 
coy and Amindivi: Islands (Debt Concilia- 
tion and Grant of Loans) Regulation (1964) 
{as amended. by Regulation 3 of- 1970), 
Section 9 (2) — Constitutionality — As 


. Section 9 (2): provides for recovery of 


principal:.and a reasonable rate of inte- 
rest on. the principal it is protected by 
Article .19 (1) (f) of the Constitution. 
(X-Ref :— Constitution of India, Art, 19 
(Para 6) 

(E) Constitution of India, Art, 226 
— Procedure — Where the yespondents 
of the benefits 


period of two years in consequence of 
the interim stay obtained by the peti- 


- tioners, the -petitioners could ‘not be akl 
- lowed. to amend the petition at such a 


late stage to rectify their failure to fur- 
nish all facts, and postpone the accrual 
of benefits to the respondent’ to which 
they are. entitled. ; (Para 8) 
Cases. Referred: Chronologiçal Paras 
(1971) AIR. -1971 sc 1409 (V 58) = 
-1971 -Lab IĊ. 881, Deokinandan 
„Prasad v. State of Bihar 
(1968)- AIR 1968 SC 1053 (V 55), = 
(1968) -8 SCR 489,. State of 
- av. Pradesh v. - Ranojirao 


S : 
(1968) ATR | 1968 Ker 3 (V 55) = 
_ 1967 Ker LT 416: (FB), Catholie 
' Bank ‘of India’ Ltd. ve George T 
< Jacob . 4 
(i966) AIR "1968 ‘sc. 1637 (V 53) = 
(1966) 2 SCR 40, . A. Ss Meh- 
boob Co, v, State’ ‘of M P . 8 
(1964) ATR 1964 SC 1633 v 51) 
~(1964) 6 SCR 903,-. State 
Rajasthan -v. Mukan ,.Chand 4 


ot 


- (1958) AIR 1958 SC 532 (V 45) = 


1959 - SCR 265 Shantabai v. 

__ State ‘of Bombay '5 
= T. C Karunakar: P. K. Shamsuddin, 
A. L. Mohammed Bashir and Murikkan 
M.. Jacob,. for Petitioners; C. Sankaran 
Nair and C.. M. Kuruvilla, for Respon- 
dents. 5 E 

, ORDER :— . The petitioners herein 
are two inhabitants. of. Androth Island 
which: is, one of the group of islands 
known by the, name Laccadive. . Minicoy 
and . Amindivi Islands™ In exercise of 
the powers under Article 240 of the 


-Constitution ‘of India, the. President pro- 


mulgated -the Laccadive Minicoy and 
Amindivi Islands (Debt Conciliation and 
Grant of -Loans) Regulation, 1964. This 
was amended. by Regulation No, 3 of 
1970. The object of the. above Regula- ` 
tion is to provide for the. conciliation 
of- debts incurred. by, and for the grant 
of loans to the inhabitants of the Union 
territory.- of Laccadive, Minicoy and. 


fey. Islands, - ‘It, is necessary to re- 
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fer to some of the salient provisions of 
the Regulation. Section 2 (b) defines 
debt, . Section 3 provides for. establish- 
ment of Tribunals. Section 4 provides 
for filing of application by a debtor be- 
fore the Tribunal for settlement of -debt. 
Sections 5, .6. 7 and 8 deal with the 
procedure to be followed by the Tribu- 

on receipt of an- application... Sec- 


tion 9 fixes the maximum amount al-. 


lowable to a.creditor in settlement of 
a debt, and it also deals with the power 
of the Tribunal in the said ‘matter. 
Section 10 provides for an appeal to 
the prescribed authority from any order 
passed by the Tribunal on application 
under Section 4; and Sec. 11 provides for 
a revision: to- the Administrator from 
the order passed by the appellate au- 
thority under Section 10. It is not 


necessary to refer to the other provi-. 


sions of the Regulation, . 


2. The petitioners allege that 
the first petitioner's mother has taken 
a lease of the usufructs of certain co- 
coanut trees from the fifth respondent 
for a loan given to him, and that the 
second petitioner has also taken a simi- 
Jar lease ofthe usufructs of cocoanut 
trees from the ‘6th respondent for an- 
other loan given to-him. The petitioners 
further allege that respondents 5 and 
6 have filed applications before the 
fourth respondent the Debt Conciliation 
Tribunal, Androth Island under Section 
4 of the Regulation for settlement of 
the above debts. The petitioners - also 
“that other: debtors of the: peti- 
tioners are also likely to file applica- 
tions before the fourth respondent under 
the provisions of the Regulation and the 
fourth respondent is likely to proceed 
with the trial of these applications”. 


The petitioners do not disclose who 
these other debtors, nor any particulars 
regarding any of the debts including 
the debts due from respondents 5° and 
6. such as.the dates on which -debts 
were incurred. the amounts of the debts 
and the terms and conditions of the 
contracts regarding the discharge of 
the debts. The petitioners contend that 
the definition of “debt” in Section 2 .(b) 
of the Regulation’ in so far as it ex- 
eludes from its ambit any -debt due to 


a Co-operative Bank or Co-operative 
Society” or to any banking company, 
and Section- 9 (2) of the: Regulation 


which provides that the money equiva- 
lent of the coconuts or copra realised 
by the creditor shall be computed -on 
the basis of the average market price 
of. coconuts: and copra for three years 
preceding the year in which the ap- 
plication under Section 4 is made: are 
unconstitutional. They pray that the 
` - gaid provisions may be accordingly de- 

clar as unconstitutional and invalid, 
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and that the fourth respondent be re- 
frained from enforcing the provisions of 
the Regulation against them. 

3. Respondents 1 and 3 are the 
Union of India and the Administrator 
of the Islands. They along with the 
4th -respondent have ‘filed a counter- 
affidavit opposing the petitioners’ con- 
tentions. The - counter-affidavit states 
the circumstances under which the Re- 
gulation was issued as follows :— 


“The said regulation was enacted, in 


order to regulate the conciliation of 
debts and to impose.. restrictions on 
creditors. harassing debtors and exact- 


ing large amounts of money by way .of 
interest. The inhabitants of the Islands 
are poor and their livelihood is from 
the yield of coconut treeS and from 
fishing operations, carried. on by them 
in fair weather. The -community is’ 
economically very backward. The back- 
wardness of the islands is relatable to 
several circumstances — historical, geo- 
graphical and economic. The span of 
activity is considerably restricted due 
to the situation of these islands far 
away from the miain land in the Arabian 
Sea. Commercial crops are not grown 
nor are food grains cultivated.’ Market- 
ing facilities for even such goods, as 
-are produced, are very rare. Monsoon 
‘also places the people at considerable 
disadvantages and they are not able to 
carry on fishing during ‘the Monsoon 
season. As already stated. the yield 
from coconut trees is the mainstay .of 
a sizable percentage .of the population. : 
They are not in a position to bargain 
their wares to advantage also. In this 
set up. the poor and needy ‘section of 
the population were forced to: obtain 
loans from certain others in order to 
meet their requirements. It happens 
very often that- few coconut trees own- 
ed by.a person are pledged. The in- 
come ‘therefrom is adjusted towards the 
debt. A detailed survey was under- 
taken. and it was noticed that as much 
as 80 per cent. of the islanders were 
indebted and that even their: normal 
resources .of livelihood are jeopardized 
as a result of the exaction practised- on: 
them by the creditors. A legislation to 
provide for the conciliation: of debts 
and for the grant of loans to the islan- 
ders on reasonable terms became im- 
perative.: In view of. the social and 
economic necessity, the President pro- 
mulgated the Regulation aforesaid, 

exercise of the powers conferred under 
Article 240 of the Constitution of India”. 


These respondents contend that the 
attack against the constitutional validity 
of Sections 2 (b) and 9 (2) of the. Regu-. - 
lation cannot be sustained. They fur- 
ther contend that. in so far as the peti- 
tioners have not disclosed -the particu- 
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lars of ariy debts and have not shown 
with reference to any such debt how 
they would. be affected by the -impugn- 
ed provisions of the Regulation, they 
are not entitled to any reliefs on hypo- 
thetical basis. They also refer to the 
application filed by the 2nd petitioner 
against ‘the 5th respondent, and statė 
that the said application was- disposed 
of on the merits, and that ‘the petitioners’ 
remedy. if aggrieved thereby. is to -file 
an appeal to the appellate 
under Section 10 of the Regulation, 


4. I shall first deal with | -the 
petitioners’ contention. regarding: the 
constitutional validity of the definition 
of debt in Section 2 (b) of the Regula- 


“debt” means all liabilities owning 
to a creditor immediately . before 
. date on which an application is made 
under sub-section (1). of Section 4. in 
cash or in .kind,. secured or unsecured 
whether payable under a decreé or 
order of-a Civil Court or otherwise. and 
whether mature-or not, and includes 
any such liability under an agreement,’ 
whether oral or written— 

(i) whereby.. specified . number of 
coconut trees belonging to the debtor 
are put in possession of the creditor for 
a . specific period, giving the latter the 
right to enjoy their ~ usufruct at an 


agreed rate in terms of money per tree ` 


per year so put in possession in lieu of 
interest or principal or -both; or 

Gi) whereby certain quantity of 
dried copra or raw coconuts are agreed 
to be delivered during the subsistence 
of the debt by the debtor to the credi- 


lieu 


or , 

(iii) whereby specified number of 
coconut trees belonging to .the debtor 
are put in possession of the creditor in 
consideration of the loan advanced with 
a condition, express or implied. that 


of interest or 


during the subsistence of the debt the | 


' ereditor shall. be entitled to appropriate 
the usufruct from such -trees in lieu of 
interest. or principal or both; y 
but does not include— . 
(i) arrears of wages; or 


(ii) land revenue or anything Te 


coverable as an arrear of land revenue; kin 


or: - 4 
(li) any debt due to a co-operative 
bank or. co-operative society or to any 
banking company -as defined in the 
Banking Companies Act, 1949: or. 
(iv) any money for the recovery of 
-which a suit is barred by limitation:”. 
- The petitioners’ ‘contention is that 
the exclusion of “any debt due to a Co- 
, foperative Bank or Co-operative Society 
or to any Banking Company as defined 
in the Banking Companies Act, 1949” 


authority . 


the’ 
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from the definition of “debt” is arbi-} 
trary, as there is no ‘rational basis for 
excluding this particular class of debt 
from the definition, and such an arbi 

trary exclusion or favourable treatment 
of a particular class. vitiates the whole 
Provision. Counsel. for the petitioners 
referred me to certain observations in 
a concurring judgment of Raman Nayar, 
J. in the Full Bench decision of i 

Court in Catholic Bank of India Ltd. v, 
George Jacob, AIR 1968 Ker 3 (FB). 
His Lordship has only posed certain 
questions, and has not expressed any 
opinion in the matter. These observa~ 
tions do not, therefore, give any support 
to counsel's contention. In my view. the 
decision of thè Supreme Court in State 
of. Rajasthan v. Mukan Chand, AIR 1964 
sc 1633 is an authority for the propo- 
sition that. if an exception or exclusion 
of a particular thing or person from a 
statutory provision dealing with a gene- 


-ral class of things: or persons is discri- 


minatory, it does not affect the whole 
provision, but it only vitiates the parti- 
cular exemption or exclusion. I am un- 
able to see why an invalid or uncon- 


_ 8titutional exemption or exclusion of -a 


thing or a person from a general pro- 
vision should vitiate the said provision, 
which is otherwise valid” The conten- 
tion advanced by the petitioners in this 
respect cannot, therefore, be sustained. 
The petitioners are not persons who are 
in any manner affected by the exclusion 
of the particular class of debts . from 
the definition of “debt” in Section 2 fb) 
of the Regulation. They are not. there- 
fore, entitled to question the validity - of 
the definition on such a ground, 


5. I shall now deal with the peti- 
tioners’ contention regarding the validity 


.of Section 9 (2) of the Regulation. Sec- 


tion 9 reads:— 
~ "9, (1) No creditor shall be allowed 


a greater: amount in satisfaction of both 


the principal and interest of a debt 

other than twice the amount of the prin- 

cipal and accordingly-— i E 
(i) if, In the course of the proceed< 


-Ings before the tribunal, it is found thaf 


any of the creditors has received from his 
debtor twice or more than twice ‘the 
amount of. the principal in cash or in 
d by way of realisation of coconuts 
or copra under the terms of the agrea- 
ment - relating to the debt. the tribunal 
shall pass orders that the debt shall be 
deemed to have been fully discharged 
and shall declare that the debtor shall, 
from’ the date of the order. be in law- 
ful possession of the property or COCO- 
nut trees’ secured for the debt. that Is 
deemed to have been discharged: 

(il) if. in the course of such proceed- 
Ings, it is found that with respect to 
any debt, the: amount received in cash 
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or in kind “by way of realisation of co- 
conuts or copra as aforesaid, by the cre- 
ditor falls short of twice the amount of 
the. principal, the tribunal- shall pass 
orders that only such amount as, toge- 
ther with the amount already. so receiv- 
ed, will be equal to twice the amount 
of the principal, shall be repayable with 
respect to such debt, 5 


(2) For the purposes of clauses (1) 
and (i) of sub-section (1) the money 
equivalent of the coconuts or copra rea~ 
lised by the creditor shall be computed 
in the prescribed manner on the.. basis 
of the average market price of coconuts 
or copra as the case may be. for three 
years immediately preceding the year in 
which the debtor makes’ the application 
under sub-section (1) of Section 4.” 


- The petitioners’ contention is that 
the price of coconut ‘and. copra has been 
steadily increasing during the last 
20 years, that the price in 1965 is about 
eight times the price during the year 
1945-50, that the fixation of the same 
basis, namely the average market price 
of coconut or copra for.the three years 
Immediately preceding the year in which 
the debtor makes the application for 
settlement of the debt for computing the 
money equivalent of the coconuts or 
copra realised by the creditor would de- 
prive some of the creditors of even the 
principal amount of the loan, and Sec- 
tion 9° (2) which fixes such-a basis for 
computation is violative of Article 19 
(1) (f) of the Constitution, There was 
controversy at the Bar whether the right 
of the petitioners is a fundamental right, 
Counsel for respondents 1, 3 and 4 con- 
tended on the authority of the decisions 
‘ of the: Supreme Court ¿in Shantabai v. 
State of Bombay, AIR 1958 SC-532 and 
A. K. Mehboob Co. v. State of M. P., 
AIR 1966 SC 1637 (1639), that the peti- 
tioners’ right to take the usufructs of co- 
conut trees in satisfaction of the loans 
advanced _by them are only benefits 
under contracts and that they are not 
property which is entitled to any pro- 
tection under Article 19° (1) (Ð) or Arti- 
cle 31 of the Constitution. 


“These cases: relate to sonka en- 
tered into between zamini owners and 
third parties, under which third parties 
obtained rights to enter into the zamin- 
dari lands and take certain produces 
therefrom. The zamindari rights had 
been statutorily abolished earlier, The 
_ persons -who had obtained rights under 
contract to take usufructs from-some of 
these zamindari lands filed writ petitions 
fin the Supreme Court under Article 32 
of the Constitution to- quash certain 
orders’ which the Government passed 
pe them’ from entering on -the 

and: exercising these rights. In 
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both these cases. the: Supreme Court held 
that the- petitioners had only certain 


rights under contracts, and such rights 
do not constitute - a right to property. 


The position is ‘entirely different ‘in 
the instant case. ..The petitioners are 
creditors, who have given their amounts 
on loan for the discharge of which they 
have taken leases of coconut trees 
from the debtors, on condition that the 
creditors would take the usufructs of 
the trees till the debts are wiped off by ` 
the price of the coconuts. calculated | at 
agreed rates. They have got the right 
to take the usufructs till the debts are 
wiped off or to get back the amounts ad~ 
vanced by them. Such a right is cer- 
tainly property; and a'law which affects 
it would be violative of Article 19 (1) 
(f) of the Constitution unless it be one 
which imposes only reasonable restric- 
tions in the interest of the general pub- 
lic or for the protection of the interests 
of any Scheduled Tribe as provided in 
clause (5) of the above Article.’ Refer- 


ence may in this context be made to 


the decisions of ‘the Supreme Court in 
State of M. P, v. Ranojirao Shinde, AIR 
1968 SC 1053 and Deokinandan Prasad 
v. State of Bihar, AIR 1971 SC 1409. 
In the former case, it was held that a 
cash grant is property within: the mean- 
ing of Articles 19 (1) (f) and 31 (1) of 
the Constitution, while in the latter case, 
it was held that the. right of .a Govern- 
ment servant to receive pension under 
the service rules is property within the 
E of the said Articles. 


6. There can be no doubt that 
the mode of computation provided in 
Section 9 (2) of the Regulation for settle- 
ment of debts would affect the right, or 
in other words the property of the cre- 


` ditors. Therefore, the’ question for fur- 


ther consideration is whether the said 
provision imposes only reasonable res- 
trictions as mentioned in Article 19 (5). 
A person who - attacks the constitutional 
validity’ of a law has to establish with 
reference to positive facts, and not on 
hypothetical basis, that the impugned 
Jaw offends any provision of the Con- 
stitution, The Régulation is a law made 
to give relief to the agricultural debtors 
of the Islands who were being oppres- 
sed and harassed by exacting creditors, 
exploiting the peculiar circumstances of 
the Islands. Section 9 provides for re- 
covery of the whole: principal debt and 
interest thereon not exceeding the prin- 
cipal. The computation prices of’ coco- 
nuts were fixed under the contracts at 
unconscionably low rates by the exploit- 
ing creditors. So, geen had to be 
made to nullify such provisions in ‘the 
contracts and to substitute a reasonable 
basis of computation, 
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|. . It was rightly conceded by “counsel 
for the petitioners that a law. which pro- 
vides: for recovery of the principal. and 
a reasonable rate of interest .. thereon 
‘would. be protected by clause (5) of Arti- 
“ele 19. of the- Constitution. In order to 
show that Section 9 (2) would not. be 
entitled to the said protection, the” peti- 
tioners have to establish that. the _said 
provision would deprive. them of their 
right to recover the principal debts and 
a reasonable rate of interest thereon. 
The’ petitioners have not ‘stated in this 
Original Petition what are the amounts 
of the debts due to them, when they 
were incurred and how much they have 
actually recovered so far by calculat- 
ing the value of coconuts realised’ by 
them at the prevailing market rates.. I 
am unable to visualise a situation where 
any creditor would be deprived of the 
principal’ by the application of Section 
9 (2) of the Regulation. At any rate the. 
petitioners have not established - ‘that 
they have been in any manner unréason~ 
ably affected by the said provision. I, 
therefore reject the petitioners’ 
ag ‘the constitutional validity . of 
Section 9 (2) of the Regulation based 
on Article 19 (1) (f) of the Constitution. 


7. It was .also contended: by 
counsel for the petitioners that Section 
9 (2) of the Regulation .is violative of 
Article 14 of the Constitution, as - the 
said section fixes the same basis for com- 
putation of the money equivalent of the 
coconuts or copra realised by.a creditor 
for settlement of debts. irrespective. of 
the duration of the debt :and the. ratio 
that the- actual amount ` realised: by. a 


creditor on the basis of the. prevailing ` 


market prices of coconuts or copra ‘bears 
to the principal amount of the debt. He 
pointed. out that, if the debt was ‘only 
of just three years’ duration the credi- 
tor would on the basis. of -the computa- 
tion provided under Section 9 (2) get al- 
most twice the principal amount: inclu- 
sive of the interest, while in the case of 
a debt of a long duration, ‘the “creditor 
-would ‘recelve only a much.less amount, 
as during the earlier period the price of 
coconuts’ and’ copra would be very. low. 
It is submitted that such a provision is 
discriminatory. There is ‘force in. 

contention. provided that the debts which 
would arise for settlement under Sec- 
tion 9 -of the Act would .be different in 
character as stated -by the petitioners’ 
counsel, "Rt ; 2 
‘I am told by counsel: appearing for 
respondents 1, 3 and 4 that the practice 
or custom prevailing in. the. matter of 
debts of the kind dealt with ih the Re- 
fulation is to settle accounts at inter- 
vals and renew the transactions by exe- 
cuting fresh contracts for- the’ outstand; 
ing principal and interest, and-that. ordi- 


attack 
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narily no debt would be of a longer 
duration than ee years. Whatever- 
that may be, the petitioners have no 


. case that “they have beèn subjected to 


any j tory or unfavourable 
treatment, . compared with other credi- 
tors, as a result of the operation of Sec- 
tion 9 (2) of. the Regulation. The con- 
tention that this provision is violative of 
armoe. n r me Constitution is not 
one w. e petitioners have specifically 
raised in the i . Petition. As‘ al- 
ready: stated, they have not given any 
particulars of the debts due to them. 
The contention is,- therefore, devoid of 
any factual basis, 7 

. & Counsel for the petitioners 
submitted that, in case I consider that 
the petitioner's contention that Section 
9 (2) -is violative of Articles. 19 (1) ( 
and 14 of. the Constitution cannot be sus- - 
tained without the necessary averments 
regarding the débts due to them and as 
to how they are actually aggrieved by 
the said provision, they should be given 
an opportunity to.amend the Original 
Petition, There is no question of giving 
any such opportunity: at this late stage. 
The petitioners obtained _an interim 
order of Stay against the enforcement of 
the provisions of the Regulation on 11- 
4-1969; and that order is still in force, 
This means that they have enjoyed the 
usufructs' of the debtors’ property for 
more than two years after the filing of 
this Original Petition. It was the duty 
of the petitioners to place all the rele- 
vant. facts before the court which would 
entitle them to succeed. Having failed 
to do that without. any excuse whatso- 
ever, they cannot be allowed to take 
advantage of their failure, and protract 
or postpone the benefits that the debtors 
are entitled to have under the Regula- 
tion, by- asking for another opportunity 
at this late stage to amend the petition. 
Counsel. for thè petitioners had not been 
also able to tell me when the debts con- 
cerned in this case were incurred, and 
how Section 9 (2) would offend the peti- 
tioners’ fundamental right under’ Arti- 
cle 19 (1) (f). or 14 -of the Constitution on 
the particular facts of the case, I, there- 
fore, decline to adjourn this case for giv- 
ing an opportunity to amend the petition. 


9. On the’ facts alleged In the 
petition, the conténtions put forward by ' 


- the petitioners cannot succeed and ` this 


Original Petition is. accordingly dismiss- 
ed, The petitioners will pay . the costs 
-of the contesting respondents, 


“Petition dismissed. 
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AIR 1972 KERALA 90 (V 59 C 23) 
V. R. KRISHNA IYER, J.. 


© P. Kunhikannan Nair, Appellant v. 
N. Krishnan, Respondent. 

Second Appeal No. 397 of 1969, p/- 
3-8-1971. 

Civil Procedure Code (1908), Order 
21, Rule 2 — Adjustment of decree — 
Agreement between decree-holder and 
judgment-debtor to divide disputed pro- 
perty and exercise full ownership over 
their respective shares amounts to ad- 
justment of the decree despite the exé- 
cutory nature of that contract. AIR 
1941 Lah 149 (FB) and AIR 1963 Mad 
261 and AIR 1938 Rang 202 (FB) and AIR 
1933 Mad 28 and AIR 1964 Andh Pra 
458, Followed, . (Para 2) 


Cases. Referred: Chronological Paras 
(1964) ATR 1964 Andh Pra 458 (V 51) 

= (1964) 2 Andh WR 216. Venkata- 

subba Reddi v. Peddasubbareddi 2 
(1963) AIR 1963 Mad 261 (V 50) 

= 76 Mad LW 119, Gulam Moh- 

amed v. Narendranath — 2 
(1941) AIR 1941 Lah 149 (V 28) te 

= 43 Pun LR 192 (FB), Udham i 


Singh v. Atma Singh B 


(1938) AIR 1938 Rang 202 (V 25) i 
= 1938 Rang. LR- 385 B} i 
ee Chettyar v. M.- 


R. Firm 

Hoy ‘AIR 1933 Mad 28 (V 20) 
= 63 Mad LJ 598, Ramanarasu 
v. Venkata Reddi 2 


V. R. Venkitakrishnan, for _ Appel- 
lant: K. N. Karunakaran, for Respon- 
dent. ~ 


JUDGMENT:— This second appeal at 
the instance of the decree-holder stems 
from an application under 
Rule 2, Civil Procedure Code. made by 
the judgment-debtor to record full satis- 
faction of the decree passed against him. 
The decree itself was one for arrears 
of rent and also for removal of cer- 

tain kuzhikkoors planted in Item 1 of 
the plaint. schedule by the defendant. 
The judgment-debtor. it appears, wanted 
to file an appeal, but instead he avers 
that the parties came to an agreement, 
Ext, A-3, pursuant to which he applied 
for the recording of the adjustment of 
the decree. The terms of Ext. A-3 were 
so construed by the decree-holder as to 
furnish a defence for him against the 
' certification ` of the adjustment. The 
courts below recorded part satisfaction 
of the decree on thé strength of Ext 
A-3 and dissatisfied with the order. the 
decree-holder has come up in second ap- 
peal contending that Ext. A-3 did not 


actually amount to an adjustment of the 


decree, but envisaged such adjustment 
of certain conditions 
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‘divergence 


Order 21,- 
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which remain yet to be fulfilled. Thus, 
the sole question that falls for decision 
is as to whether Ext. A-3 operates as 
an adjustment of the decree in part or 
only contemplates such adjustment ‘ on 
the performance of certain conditions. 


2. The law on the point is clear, 
and does not admit of any contrary 
lines of thought. Counsel on both sides 
have cited various rulings and I see no 
in the ratio contained in 
these decisions. In Udham Singh v. 
Atma Singh, AIR 1941 Lah 149 (FB) a 
Full Bench of that court took the view 
that a completed contract which imme- 
diately extinguishes the decree operates 
as an adjustment within the meaning of 
Order 21, Rule 2, Civil Procedure Code, 
but if there is only an agreement to 
adjust the decree on the fulfilment of a 
future condition and the decree is still 


left in existence pending the fulfilment 


of the condition, then there is no ad- 
justment. Their Lordships emphasised 
that the question really turns on the 
intention to . extinguish the decree in 
praésenti: In Gulam Mohamed v. Nar- 
endranath, AIR 1963 Mad 261 a Division 
Bench of that court stated the same pro- 
position in different words. The parti- 
cular agreement which their Lordships 
dealt with stated that in case the parties 
did not comply with the conditions sti- 
pulated there, the decree would be exe- 
cutable. Obviously, that agreement did 
not: immediately extinguish the decree, 
but did so only on the fulfilment of a 
condition. The court, therefore, direct- 
ed the Subordinate Judge to ascertain 
whether the condition had been. fulfilled 
and whether the decretal liability had 
thereby been extinguished, 


Another Full Bench of the Ran- 
goon High Court affirmed this proposi- 
tion in. Arunachallam Chettyar v. V. M. 
R. P. Firm, AIR 1938 Rang 202, Their . 
Lordships made it: perfectly plain that a 
promise to do something in future is 
legal consideration, and if the decree~ 
holder chooses to accept such a pro- 
mise by the judgment-debtor. there is 
nothing in law to prevent him from do« 
ing so. and such-a promise by the judg- 
ment-debtor and acceptance thereof by 
the decree-holder is a legal adjustment 
of the decree. Dunkley J, explained 
the correct law by an example: "If A 
holds a decree against. B and B offers 
to transfer certain property to A. and A 
accepts that promise to transfer in whole 
or part satisfaction of his decree. that is . 
a binding contract which constitutes. an 
adjustment of the decree in whole or in 
part, and can be pleaded by B in bar of 
execution. But if A. as is usually the 
case agrees to accept the transfer of the 
property in whole or part. satisfaction of 
his decree, at. that stage there is no 


ga coat Sos gat a as 


` concluded agreement between the parties, 
but A has really made a counter-offer 
which can be accepted by B only by 
performance, i. e by the actual transfer 
of the property. In this latter case 
there is no adjustment -until the. pro- 
perty has been actually. transferred: The 
question referred will be answered in 
the above sense.” . Again, Braund J, 
pointed out the di ction between an 


- Inchoate contract (which is really a con-. 
terms), an executory .con- ‘ 


tradiction in 
tract (which leaves some promise ,to be 
éxecuted in future) and an executed 
contract (by which ‘everything contem- 
plated has been executed). In the first 
case, there is no contract at all and so 
no adjustment of the decree. In | the 
second case, there can: be an adjustment 
-unless the fulfilment. of executory., part 
is made a condition of the adjustment 
of the decree. In other’ casé. even a 
promissory contract may extinguish a 
decree. Of course, the third casé. thus 
operates-as an adjustment of the decree. 


The learned jude observed ‘In 
short, -there are think two questions 
always ` to. be dees ‘The first is 
whether there has been a concluded 
contract at all The second is whether 
or not it is a term of that concluded 
contract that the decree shall ‘be imme- 
diately extinguished or whether its ex- 
- tinguishment is made conditional upon 
the previous execution by the judgment- 
debtor. of his promise. In the former 
case there has been an ‘adjustment’. In 


the latter, there has ‘not..-I think that © 


the reference, having regard to the terms 
in which it is framed. should. as to the 
first part, be answered in- the afirma- 
tive, and, as to its alternative, in the 
negative.” In Ramanarasu v. Venkata 
Reddi, ATR 1933 Mad 28, the same. pro- 
position which I have set out « earlier 
was reiterated and the: ‘learned Judges 
held that any transaction . which extin- 
guishes the decree. as such” in „whole or 


in part and results in a_ satisfaction of ` 


the whole or' a portion of the decree is 
` an adjustment of. the decree even if the 
contract. stipulates that the judgment- 
debtor is to do. something ` “in future, 


The last: ruling. and a ‘recent. one, 
cited at the bar.is the case reported in 


“'Venkatasubba Reddi v. Peddasubbareddi; 


AIR 1964 Andh Pra 458: Nothing new 


except a review of the precedents is 
seen here. : Of course. in ‘that case’ the 
executory part of the contract was 


agreed to be executed by the judgment- 
debtor: and so time was given by . the 
Court for the parties to report fulfilment 
of the condition. But it must be noted 
that that was done by consent of the 
parties. It follows that if there is a 


mere offer -which has not been. accept-.- 


ed, no completed contract.is born 
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obviously no adjustment of the decree 
takes place, In the present case, the 
stage is far beyond that, What we find 
from Ext. A-3 is that both sides stated 
that they have reached an agreement, 
So, the next question is -whether it ` is 
an executory contract or an exeċuted 
one. The terms make it clear that the 
parties ~were to execute assignments 
whereby the property covered by the 
lease to the defendant was to be divid- 
ed and each was to become the full 
owner of the part which was set apart 
to him. Thus, if there were promises to 
be fulfilled. the next enquiry is as to 
whether the fulfilment of those condi- 
tions alone. could operate as an adiust- 
ment or whether there was an imme- 
diate extinguishment of the decree (in 
part) the decree-holder having accepted 
the promise as good consideration for 
the adjustment of the decree. I am 
satisfied that Ext, A-3 amounts to an 
adjustment of the decree and this is 
notwithstanding the executory part of the 
contract. It follows that the order chal- 
og in appeal is correct and must 
stan ; 


à. 


-3.°° Act 1 of 1964 as amended by 
‘Act 35 of 1969 produced "ihe perplexing 
consequence of both sides not being abie 


‘to state clearly what their stand should 


be: in regard . to the implementation of 
Ext, A-3 in the Hight of the various pro- 
visions of the Land Reforms Act. Any- 
way, I am: concerned with the subject- 
matter ‘of the appeal. only:and while I 
dismiss theappeal, I make it clear_ that 
nothing stated here affects the rights of 
the parties under Act 1.of 1964 if they 
have any. The parties will bear their 
costs in this appeal which I hereby dis- 


n Appeal dismissed. 
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P. SUBRAMONIAN . POTI. J. 


Krishnan and others. Appellants v. 
Ammalu and others. Respondents. 
Second Appeal No. 1516 of 1966, D/- 


. 21-6-1971. 


Hindu Women’s Rights to Property 
Act :(1937), Section 3 (2) — A woman of 
Thiyya community who was married by 
three brothers is, on the death of one of 
her husbands, entitled to succeed to his 
interest-in the joint family pronerty as 
his widow under. Section 3 (2) even 
though ‘she continues to be the wife of 
(X-Ref:— Hindu Widows’ 
e Act (1856), Section 2). 

(Para 5) 
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© - Velloor Karunakara Menon, for Ap- 
. pellánts; Vea for 
dents. 

JUDGMENT:— At one time- polyan- 
dry was.as much oe as polygamy 
in the community to which. the- parties 
to the suit belong. namely: Thiyyas of 
South Malabar. . They were .no- doubt, 
‘Hindus, governed. by their own’ system 
regarding the marriage. institution. The 


92 Ker, 


interesting question that -has arisen in.. 


the suit concerns the widowhcod of a 


woman who loses: one of. her three hus- 


bands by death. Naturally:.she conti- 
nues as the’ wife of the other two.- Can 
she be sald to be- the widow of the 
deceased husband so’ long -as’ she’ conti- 
nues to have the status of wife of the 
two surviving husbands? On remarriage 
of a widow. she ceases‘ to be one such 


any more.- But where there is no re- 
marriage -but all. the same she is a 
married woman by reason of the fact 


that she. has two husbands alive could 
it be said that she’ cannot:-be a widow 
and a married. woman at the same time? 
This question- has arisen-in the suit in 


the following way: -47 


2. -Plaintif was married by three 
brothers, one Kafuppan and defendants 
1.and 2. She had three children. born 
out of thé union, who are defendants 


3'to 5 in the suit, Succession is :claim-. 


ed by the plaintiff -iw the joint family 
assets of Karuppan.which she claims to 
be entitled to under ‘the Hindu Women’s 
Rights to Property Act: 1937. Though 


there is a, plea-that defendants.1 and 2. 


were not conducting themselves as hus- 
bands of the : plaintiff -after some years 
- of the marriage, that of course is’ not 

very seriously pursued and therefore it 
can be taken for the purpose. of ‘the. ap: 
peal that she continues to be the wife 
of. defendants 1 and 2. Her claim as 
the widow to ‘succeed to the joint fami- 


‘ly interests of Karuppan is opposed by. 


defendants 1 and 2, who contend that 
she.is not a widow within the meaning 
of . Hindu. Women’s Rights. to ‘Property 
Act, as in. spite’-of the death ‘of Karup- 
pan, she continues to -be the wife of 
defendants 1 and:2. 3 z: 


iS Section 3 of the - Hindu Wo- 
men's Rights to Property Act. 18/1937 as. 


amended by Act. 11/1938 is relevant for. 
the purpose of this’ appeal and I will ex- 
tract the Section here. 
“(1) When a Hindu- governed by 
the . Dayabhaga, School of Orinda Law 
diles- intestate. leaving any property,-and 
when a, Hindu governed -by any other 


. school of Hindu Law or by customary 


- law- dies intestate leaving separate pro- 
perty, his widow or if there {s more 
than one widow all his widows together, 
shall. -subject w the provisions of sub- 
section (3), pe -entitled - in- respect - of 
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roperty in respect of which he.. dies 
testate to the same share as a son: : 
Provided that ‘the’ widow of a pre- £ 
deceased son’ ‘shall inherit in like man= 
ner as a son if there is-no són strviv- 
ing of such predeceased ‘son, and shall 
inherit in like ‘mannér as a’ son's- son if. 
there is surviving- a son or. son’s za. 
of such predecéased son; | 
Provided further that the same pro- 


» Vision shall apply -mutatis “mutandis to -~ 
` the widow of a Deere ee son ae a 


predeceased son, ` oa of 

- (2) When a’ Hindu ‘governed i any, 

school ‘of: Hindu law other than- the ` 

ayabuars school or by customary. law 
dies having at-the time of*his death: an 

interest in a Hindu joint family proper- 


ty; his widow shall, subject to-the prow -~ 


visions of ‘sub-section (3), have in’ the: . 
property; ‘the same, interest as he him- 
self had. -> odie 


(3) Any interest devolving ` ‘on. -a` 
Hindu widow under the provisions of 
this section shall be the limited inter- 
est known as a ‘Hindu woman's estate, 
Provided however’’that “she Shall have 
the ‘same’ right ‘of - claiming partition ‘as 
a male owner. 

: (4) The provisions of this “section 
shall not apply to an estate which by a 
customary or other rule of succession or 
by the ‘terms of the ‘grant’ ‘applicable - 
thereto descends to -a single “heirt or to ` 
any property to which the Indian | ‘Sues 
cession Act 1925 ‘applies.” 

. It is sub-section (2) which -applies to 
the case as it is the interest in Hindu 
joint family ` property‘ that’ is- said to 
have devolved `: on’ the plaintiff, The 
right under that sub-section is given’ to 
‘the ‘widow’. The term widow is not de= 
fined in the. Act: It is necessary’ to’ re- 
fer to the ‘provisions of the Hindu’ Wi- 


‘dows’ Re-marriage Act 15/1856 also, Sece 


tion 1 of ` ‘that Act provides that: 

` * “No marriage.” ‘contracted `“ between 
Hindus’ shall be’ invalid, ‘and the: issue 
of no such marriagé shall be illegitimate, 
by reason’ of the woman having been 
previously -marriéd ,or betrothed ‘to’ ano-~ 
ther person who ` ‘was dead at the time 
of such marriage. any custom and any 
interpretation. of .Hindu Law to the 
contrary. notwithstanding:”: a 

*. Section 2\is also relevant and I will 
extract the -section here: . - 

©- “AN rights and interests. ` which - _any 
widow may have in her deceased hus- 
band’s property by way of- -maintenance, 
or by -virtue ‘of any -will or testamentary 
disposition conferring upon her,: without 
express permission to re-marry, ‘only a 
limited interest in such property, with 
no power.-of alienating the same, shali 
upon her re-marriage..cease and deter- 
mine as -if she. had then - died: and.- the 
next heirs of. her : deceased, „husband, o£ 
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other persons entitled to the property 
on her death, shall thereupon succeed to 
the same.” 


According to counsel for’ the appel- 
Tanis, who are some of the contesting 
defendants in the suit, the plaintiff does 
not get any interest in the Hindu joint 
family: property of deceased Karuppan 
as she is not a. widow. This, according 
to counsel, is indicated by Section 2 of 
the Hindu Widows’ Re-marriage Act. 
which prohibits any widow from claim- 
ing interest in her deceased husband's 
property upon re-marriage as if such re- 
marriage will operate as death for the 
purpose of succession. 


4, A widow is generally defined 
as a woman who has lost her husband 
by death and has not married again. 
This is the meaning of the term as 
found in the Webstor’s Dictionary, the 
Random House Dictionary of English 
Language as also in the Chambers’s Dic- 
tionary. This is quite consistent with 
Section 2 of the Hindu Widows’ Re-mar- 
rlage Act which. refers to the forfeiture 
by a widow of her rights to her hus- 
band’s property on her re-marriage. Ap- 
parently the definition would indicate 
that a woman who loses her husband 
by death and does not marry again con- 
tinues to be a widow. In the case be- 
fore me, the woman has lost her hus- 
band and it requires no argument to 
hold that she has not married again. 
Her marriage with defendants 1 and 2 
was simultaneous with the marriage with 
the deceased husband Karuppan and this 
subsists. It is entirely different from 
saying that she took the status of a 
wife of another after the death of her 
husband. She continues to have the sta- 
tus which she had even earlier. 


5. A widow is a term which fs 
relative. A man is a father in relation 
to his son or daughter, a brother in 
relation to his brother or sister. a son 
in relation to his parents, and a wonfan 
is a mother in relation to her child- 
ren and a daughter in relation to her 
parents and a sister in relation to her 
brothers and sisters. Therefore a widow 
also has to be understood as a relative 
term just like the case of a wife A 
widow necessarily denotes the relation- 
ship with a deceased person who. be- 
fore his death, was her husband. Plain- 
tiff may be a widow of her deceased 
husband Karuppan and she may continue 
as the wife of her two other husbands, 
who had married her along with her 
deceased husband. There is nothing 
strange in this concept. If there is any, 
that is only as strange as the concept 
of polyandry and if one could recon- 
cie himself with that. certainly it is 
possible to reconcile with the concept 
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of ¿a woman being a widow to her 
deceased husband while continuing to be 
the wife of the two surviving husbands. 
I see nothing illogical or irrational in 
this approach. In fact this appears to 
me to be the logical construction, 


6. There is nothing in the provi- 
sions of the Hindu Women’s Rights to 
Property Act or Hindu Widows’ Re-mar- 
riage Act which would compel me to 

e a different view. On the other 
hand the provisions of these Acts in- 
dicate to the contrary. There is speci- 
fic reference to remarriage of the widow 
as the event on the happening of which 
she forfeits her rights to the properties 
of her deceased husband. If I accept 
argument of counsel for the plaintiff it 
would _ mean that notwithstanding the 
death of her husbarid the plaintiff never 
became a widow and would never be- 
come one. But to explain this. coun- 
sel took up another stand. According to 
him, she would become a widow on the 
death of all the three husbands. But 
then the question would be whose wi- 
dow she becomes then. As I said earlier 
she would only be a widow in relation 
to her deceased husband and therefore 
naturally if it is to be said that she is 
a widow of all the three husbands it is 
as if one should assume and there has 
been a suspension of her widowhood 
during the lifetime of the other hus- 
bands, a concept which is not warrant- 
ed by any principle of law and. as. it 
appears to me, one, which is not war- 
ranted by the provisions of the enact- 
ments to which I have referred, 


7. In the circumstances I see no 
reason to agree with counsel for the 
appellant. The appeal is dismissed, but 


“in the circumstances of this case, I di- 


rect the parties to suffer costs in this 
appeal, B : 
Appeal dismissed. 





AIR 1972 KERALA 93 (V 59 C 25) 
M. U. ISAAC, J, 

Narayani Amma Karthiyayani Amma 
and another, Petitioners v. The State of 
Kerala and others, Respondents, 

Original Petn. No, 3210 of 1969, D/~ 
15-6-1971. 

(A) Co-operative Societies — Kerala 
Co-operative Societies Act (21 of. 1969), 
Section 76 — Section 76 is not violative 
of Article 14 of the Constitution. (X- 
Ref:— Constitution of India, Article 14). 
AIR 1967 SC 1581, Disting. (Para 2) 

(B) Co-operative Societies — Kerala 
Co-operative Societies Act (21 of 1969), 
Section 76 — Execution of awards. 
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Where two awards were passed se- 
parately against two persons for two 
different amounts, each person is sepa- 
rately liable only for the amount due 
under the particular award against him. 
Attachment of one's movable or immo- 
vable property for the aggregate sum of 
two awards is bad. (Para .3) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1581 (V 54) . 
= 1967-3 SCR 399. Northern 
India Caterers (Pvt) Ltd, v. State 
of Punjab 

(1961) AIR 1961 SC 617 (V 48) = 
1961-3 SCR 181. State of Kerala v. 
C. M. Francis and Co 

K. N. Narayanan Nayar and N. 
Sudhakaran, for Petitioners; G. Janar- 
dhana Kurup and Govt. Pleader, for Res- 
pondents. 

~ ORDER: The first petitioner is 
the mother of the second petitioner. 
The third respondent, the Multi-purpose 
Co-operative Society Ltd, No. 1240, Kula- 
sekharapuram, obtained: an award 
against the first petitioner- for a sum of 
Rs. 826. and against the 2nd petitioner 
for a sum of Rs. 698. The second respon- 
dent, the Sales Officer, District Co-opera- 
tive Bank, Quilon issued a notice of de- 
mand Ext. P-1 to the first petitioner and 
a notice of demand Ext. P-2 to the se- 
cond petitioner calling upon them to 
pay the respective amounts due from 
each of them. This was followed by 
attachment of certain moveables belong- 
ing to the first petitioner, and certain 
immovable properties belonging to the 
petitioners. Exts, P-3 and P-4. both dat- 
ed 28-6-1969, are the attachment sche- 
dules. Both these attachments were 
made for recovery of the aggregate 
amounts due under the aforesaid twa 
awards. The above action was taken by 
the second respondent under Section 76 
of the Kerala Co-operative Societies Act, 
1969 (hereinafter referred to as the Act). 
The petitioner contends that this sec- 


tion is unconstitutional, as it is viola-. 


tive of Article 14 of the Constitution and 
that the attachments as per Exts. P-3 
and P-4 are also bad. as the petitioners 
have no joint liability for the amounts 
payable under the two awards. and each 
of them is liable only for the amount 
due from her under the particular award 
against her. This writ petition has been 
filed to declare that Section 76 of the 
Act is unconstitutional. to quash Exts. 
P-1 to P-4-and for consequential reliefs. 
2. It is necessary to read Section 
76 of the Act for dealing with petitioners’ 
first contention. 
“Execution of orders. ete— Every 
order made under sub-section (2) of Sec- 
tion 68 or under Section 75. every deci- 
sion or award made under Section 70, 
every order made by the liquidator 
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under Section 73 and every order made 
by the Tribunal under Section 82, Sec- 
tion 84, Section 85 or Section 86 and 
every order made under Section 83 
shall, if not carried out, — 


(a) on a certificate signed by the 
Registrar or any person authorised by 
him in this behalf be deemed to be a 
decree of a civil court and shall be exe- 
cuted in the same manner as a decree 
of such court; or 


. (b) Where the order is for the re- 
covery of money, be executed - accord- 
ing to the law and under the rules for 
the time being in force for the recovery 
of arrears of public revenue due cn 


Provided: that any appli@ition for 
such recovery shall be made— 


(i) to the Collector and shall be ac- 
companied by a certificate signed by 
the Registrar or by any person autho- 
rised by him in this behalf: 

(ii) within twelve years from the 
date fixed in the order, decision or award 
and if no such date is fixed, within 
twelve years from the.date of the order, 
decision or award, as the case may be, 
or 

(c) be executed by the Registrar or 
any other person subordinate to him em- 
powered by the Registrar in this behalf, 
by the attachment and sale or sale with- 
out attachment of any property of. the 
person or a society against whom the 
order, decision or award has been ob- 
tained or passed.” 


The contention of the petitioner’s 
counsel is that the above section pro- 
vides three methods of execution (i) 
through Civil Court as if the award 
were a decree passed by such court. (ii) 
under the Revenue Recovery Act as if 
the ‘amount due under the award was 
an arrear of public revenue and (iii) by 
E Registrar or other person subordi- 

te to him and empowered by him by 
att. chment and sale or sale without at- 
tachment of any property of the debtor. 
Counsel for the petitioners submits that 
the second remedy is more drastic and 
prejudicial to the debtor than the first, 
and that the third remedy is still worse, 
He contends that there is no guidance 
either in the Act or the rules made 
thereunder to indicate under what cir- 
cumstances ‘one or the other of the 
above three remedies may be chosen, 
and that Section 76 of the Act is violative 
of Art, 14 of the Constitution, in so far as 
it leaves to the arbitrary pleasure of 
the creditor to choose between such dis- . 
criminatory remedies. In support of this 
contention, he relies on the decision of 
the Supreme Court in N. I, Caterers (P) 
ieee v. State of Punjab, AIR 1967 sc 
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In that case the Supreme Court. held 
that S. 5.of the Punjab Public Premises 
and Land (Eviction and Rent Recovery) 
Act, 1959, which empowered the Collec- 
tor to evict persons in occupation - of - 
public properties and premises was vio- 
lative of . Article. 14 of the Constitution, 
as the Government had the ordinary re- 
medy by way of. suit to evict such per- 
sons, and the above provision conferred 
an unguided and arbitrary power on the 
Collector to choose -the summary remedy. * 


The learned Government Pleader in- 
vites my attention to the decision of the 
Supreme Court in State of Kerala v. C. 
M. Francis & Co.. AIR 1961 SC 617. He 
submits that when alternative remedies 
are given to a creditor to recover a 
debt, it is open.. for the creditor to 
` choose the remedy which in his opin- 
jon is most suitable on: the facts and 
in the circumstances of.the case for . 
achieving the object for which the law 
is made, namely the recovery of the 
debt. I am’~inclined to accept the 
above submission. 


In my view, the decision of the 
Supreme Court relied ön by counsel 
for the petitioners does not apply to 
the instant case for two reasons. First, 
that case relates to eviction of a tenant 
from public property, in which he has 
some rights by virtue of being the 
tenant. Eviction determines that right; 
and the question of equal treatment 
and discrimination arises in such a mat- 
ter. But no such question arises 
the matter of recovery 
Secondly, Article 14 or the principle 
underlying that- article applies to a 
ease of unequal treatment or discrimi- 
nation by ‘the State”, which term is 
defined in Article. 12.. I, therefore, re- 
ject the petitioners’ contention regard-— 
ing the validity of Section 76 of the 
Act, - 

3 |The peltonen uae entitles to 
succeed _ on their gebeu contention, 
namely, Exts. P-3 and P-4 are bad since 
they relate to the aggregate of the two 
debts payable by the two ‘petitioners 

separately. The first petitioner is en- 
titled to get the attachment released on — 
payment of the amount due from her. 
Similarly the second petitioner is . en- 
- titled to get her property or her: inte- 
rest in a joint property released . from 
attachment on payment of the amount 
due from her. The liabilities are: sepa- 
Tate and independent. The attachment 
notice Ext.. P-3 calls upon the frst. p 
tioner to pay aggregate of the - 
debts which obviously ‘she is not Hable. 
to pay.. The. attachment Ext.. P-4 re. 
quires each of the petitioners to. pay 
the aggregate of the two debts. As 
already dong each. of them is not 
liable for the aggregate . amount. - The 


-have not been already disposed of 


in 
of a debt, . 
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attachment as per Exts. P-3 and P-4 
cannot therefore bė sustained, 

In the .result I quash the attach- 
ment schedules Exts. P-3 and P-4, and 
direct the second respondent to return 
to the first petitioner the movables at- 
tached by him as per Ext. P-3, LT 
the circumstances of the case there will 
be no order as to costs, 


- _ Order accordingly. 
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` AIR 1972 KERALA 95 (V 59 C 26) | 
"V, R. KRISHNA IYER. J. 
Abdul Karim, Appellant v. Receiver, _ 
T. M. Muhammad Shaffee, and another, 
Respondents. ; 
“C, M, P. No, 6136 of 1971 in C. M, 
A. No. 71 of 1971, D/- 10-6-1971. 


Civil Procedure Code (905); ‘Order 
41, Rule 1, Order 43, Rule 2 
has no' power to dispense with a sda 
duction of -decretal order. If trial court 
has -not drawn up such ‘order, appel- 
late court is justified in invoking its in- 
herent power under Section 151 to pre- 
vent injury to a party on account of 
default of the court. (X-Ref:— Section 
151). r (Para 2) 


. (Court granted two weeks’ time for 
production of the order, expressing the 
expectation that the trial court will not 
be content with pronouncing the judg- 
ment but will follow it up with pre 
paring an order). (Para 2) 


K. George Varghese Kannanthanam 
Thomas V. Jacob and P. C. Joseph, for 
Appellant, 


JUDGMENT:—- Counsel prays for 
time. for producing a certified copy of the 
order appealed against. Section 2 (14). 
of the Civil - Procedure Code defines 

‘order’ as the formal expression of any 
decision of a civil court which is not 


-a decree. The reasoning in support of 


such an order (sometimes loosely des- 
cribed as decretal order) is a ‘judgment’ 
which Section 2 (9) defines to mean 
“the statement. given by the Judge `of 
the grounds of a decree or order.” Thus, 
there is a judgment and a decree when 
a- suit is disposed of and there is a 
judgment .and an order when any deci- 
sion is rendered by a civil court except 
when finally determining the rights of 
parties in a suit. Order oe Rule 1. Civil 
Procedure Code, requires the- production 


-of the judgment and the decree along 


with the memorandum of appeal, but 
while’ a copy of the decree is manda- 
tory. a copy ofthe judgment may he 
dispensed with in the discretion of the 
court. In. short, the court has no power 
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` to” exempt. the production of a` 
oi the decree.. 


The rélative provision when; an ap- 
peal is filed under Section 104 is’ con- 
_ tained in Order 43, Rule 2 which reads: 


“The rules of Order XLI and. of 


copy 


Order XLI-A’ shall apply so far as may. 


be, to appeals from the orders specified 
in Rule 1 and other orders of any civil 
Court from which an appeal to the High 
í ou is allowed under y provision of 


Reading Order 4l, Rulè 1 and Order 


43, Rule 2 together, the conclusion is 


frresistible that the Court. has no power. 


to dispense with the production of the 
order, otherwise called decretal order. 
It would, therefore, have been beyond 
my jurisdiction -to grant.the exemption 
sought by counsel, but for certain cir- 
cumstances. which I will mention pre- 
sently. i 


, 2. ° The petoer ieee a 
senior member of the bar, states that 


in the Travancore area with which he 


. is thoroughly ar, no on. as ‘de- 
_ fined in Section 2 (14) is at all- prepar- 
ed. All that is done is to add 
morandum of.costs at the foot of the 
judgment. This I conceive to be viola- 
tive of the implied obligation of a 
court (vide Sections 33 and 36) to pre- 
pare a decree or order when a decision 
jin the shape of a judgment is pronounc- 
ed. When courts ‘decline to prepare 
orders, parties are unable to avail them- 
‘selves of their right of appeal and some- 
times of their right to execute the 
order. - 
where there is failure on the:part of 
the tribunal to do that without which 
the right of a party would be imperill~ 
ed, the appellate court is justified in 
Invoking its inherent power under Sec- 
tion 151 to’ prevent the injury to a 


party on account of the default of the” 


court.. In exercise of this power and in 
the circumstances set out above, I grant 
two weeks’ time for production of ‘the 
order, expressing the expectation that 
the trial court will not rest content with 
pronouncing a judgment but will follow 
` it up with preparing an. order. : 


I may also state that. while a de~ 
cree or order is very helpful in-precise= 


ly stating the ultimate determination of. 


the rights of parties-by the ‘court and 
facilitates execution, it is a matter: for 
consideration. by- the legislature as -to 


whether the present Travancore practice . 


of merely adding a memorandum . of 
costs ‘with a further direction that a 
Judgement will ‘wind up witha succinct 
statement : of the final determination 
by the court will. not suffice.. I- am 
inclined’ to think-that there is much to 
be said in favour of the ‘illegal’ practice _ 


G. Iyer v. Padmanabhan (K. Sadasivan J.) 


Gopalakrishn 
‘Padmanabhan, Respondent. 


a me 


In such extraordinary situations 


ALR. 
prevalent in the Travancore area, but 
the solution is to legalise it by legisla- 


tion and not to permit its continuance 7 
putting the parties to considerable 


-trouble when the appellate court ` 


upon the legal ponad of flesh. 
i Order accordingly, 
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an. Iyer, Petitioner v 


C. R. P. No. 1347 of ‘1970, D/- 17 
6-1971. >: 

(A). Provincial Tasolvency Act (1920), 
Section 10 (2) — Presenting second in- . 
solvency petition — -Presentation is diff- . 
erent from filing. (X-Ref:— Words and 
Phrases — ‘File’, ‘Present’). 

. Filing a petition means putting upon 
the file or among the records of ‘the 
Court while presenting a petition means 
placing it before presiding officer of the 
Court for his orders, (Para 2) . 
-- (B) Provincial Insolvency Act (1920), 
Section. 10 (2) —Before granting leave 
to present second insolvency petition, no- 
tice to other side is necessary — Other - 
party acquiescing m order granting leave - 
cannot challenge it for want . of no- 
ee ‘ (Para. 3) 
Sreedharan, for “Petitioner; P. 
a Mini Nair, for Respondent. ae 

ORDER:—. The .second counter-peti- - 
tioner in I. P. No. 2 of 1965 on the Tea 
of the Subordinate Judge's Court, Tri 
vandrum, is the revision-petitioner. The 
petitioner in the insolvency - proceedings 
had filed I. P. No. 6 of 1961, and he was 
adjudicated insolvent. But "that adjudi- 
cation: was annulled on 6-3-1964 for fail~ 
ure on his-part-to apply for discharge. 
So,-I. P. No. 2 of 1965 was filed by him 
and he has again been adjudicated insol- 
vent. The second counter-petitioner ob«: 

ected: and the main pnts raised by 
are: , 

(1) that the adjudication in I. P. 2 
of 1965 was- made without the leave of 
the Court by which the order of adju- 
dication was annulled; and | BE 

(2) that Ext. P-1 order passed. on I- 
6-1965 according sanction ‘to the insolvent 
was passed without notice to him, and. 
as such it is a violation of the principles 
of natural- justice. The learned Subor- 
dinate Judge found against the-revision 
petitioner on both the points which on- 





` appeal. has been -confirmed (by the learn- 
-ed appellate Judge, | ae f 


2- On the ` first point leaned F 
counsel wôuld' argue that’ the petitioner 
is not entitled to present the secorid pe~ 
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tition without the leave of the court: by 
which . the order of adjudication was 
annulled; in other words, his point is 


that the sanction of the court which an-. 


nulled the first proceedings, should’ ac- 
company the second application. The 
wording of Section 10 (2) of the Insol- 
vency Act which pertains to this matter 
is “shall not be entitled to present an 
Insolvency petition.” The dictionary 
meaning of “present” is to bring formal- 
ly under notice, or submit or give (thing 
to person) as present ete. In the pre- 
sent instance, from the office note on I. 
P. 2-of 1965 it is seen that the petition 
was filed as Insolvency Petition No. 2 of 
1965 on 31-5-1965. But the Judge order- 
ed notice on the petition only on 1-6- 
1965. The word “file” according to Law 
aga means to deposit with the pro- 

custodian for keeping; to place. in 
The official custody of the clerk; to put 
upon the files or among the records of 
a court. ‘Filing’ and ‘presentation’ thus 
connote two different stages in the pro- 
ceeding. The petition was filed as al- 
ready stated, on 31-5-1985 i. e., it was 
put upon the file or among the records 
of the court. But presentation comes 
only on 1-6-1965 when the petition was 
placed before the presiding officer for 
his orders and on that date the sanction 
Ext. P-1 had already been passed. I 
see, therefore, no substance in the con- 
tention that the requirement of Section 
10 (2) of the Insolvency Act has not 
been complied with. 


3. The next contention relates to 
part . If of Section 10 (2) of the Act. 
The argument is that the court has 
granted leave without hearing the res- 
ron and without even issuing notice 

him. 


“Such Court shall not grant leave 
unless it is satisfied either that the 
debtor was prevented by any reason- 
able cause from presenting or prosecut- 
ing his application, as the case may be 
or that the petition is founded on facts 
substantially ‘different from those con- 
tained in the petition on which the order 
of adjudication was made.” 


Learned District Judge in appeal has 
observed that issue of notice is nót con- 
templated in the above section and all 
that the court is expected to do is to 
get itself satisfied that the debtor was 
prevented by reasonable cause etc., as 
stated in the section. This, I do not 
think, is a correct approach to the ques- 
tion. The opposite party must normal- 
ly be given an opportunity to have a 
say in the matter. He might be able 
to satisfy the court that the petitioner 
was not prevented by any reasonable 
cause from presenting or prosecuting his 
application or that the petition is found- 
ed on facts substantially different from 
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those contained in the previous petition. 
This is possible only when notice is serv- 
ed on the other side. But in the pre- 
sent case, the counter-petitioner seems 
to have acquiesced in the matter as is 
seen from the proceedings. The order 
Ext. P-] was passed, as already stated, 
on . 1-6-1965 but the order of adjudica- 
tion under the second application was 
made on 10-1-1968 and in the interval, 
there were innumerable postings of the 
matter. If he wanted, he could have 
taken up Ext. P-1 order in appeal or 
revision before higher authority. Hav- 
ing not done that, he is not entitled to 
challenge the order at this stage. The 
finding of the court below on the above 
two points is hence correct, and in con- 
firmation of the order this revision peti~ 
tion is dismissed. 


Revision dismissed. 
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P. GOVINDAN NAIR AND M. U. 
ISAAC, JJ. 

Tata Iron and Steel Company Ltd., 
Petitioner v. The State of Kerala and, 
another, Respondents. 

Original Petn. No. 2138 of 1968, D/- 
19-11-1971. 


Essential Commodities Act (1955), 
Section 5 (b) — Delegation of powers 
to State Government — Nature of — 
The powers delegated by Central Gov- 
ernment to the State Government under 
Section 5 are not additional powers, but 
concurrent powers which can be exer- 
cised subject to the exercise of the said’ 
powers by the Central Government, AIR 
1959 SC 648 and AIR 1964 SC 1284, 
Followed. {Para 8) 


If power is vested in two authori: 
ties, one subordinate to the other, to 
act in respect of certain matter, the 
subordinate authority has no scope to. 
act, if the superior authority has already 
acted. The exercise of power by the 
subordinate authority in such a case 
must be deemed to be inconsistent with 
the exercise of power by the superior 
authority. In this view of the matter 
Kerala Iron and Steel (Declaration of 
Stocks and Maintenance of Accounts) 
Order, 1968 does not stand in the face 
of Iron and Steel Control Order, 1956 
passed by the Central Government in 
nearer’ of its power under Section 3 of 
the A (Paras 6, 9) 


Cases eee Chronological Paras 
(1970) ATR 1970 SC 1453 (V 57) = 


1970-1 SCR 479, Harakchand v. 
Union of India 10 
LO/AP/G178/71/RGC/AGT 


98 Ker, [Prs. 1-3] Tata Iron and Steel Co, v. State (Isaac J.) 


(1969) 1969 Ker LT 69 =1969 Ker 
LJ 596, Udayasi v, State of 
Kerala 12 
(1969) 1969 Ker LT 222 = 1969 Ker 
LJ 618, Chacko Mathew v. State 12 
(1964) ATR 1964 SC 1284 (V 51) = 
1964-4 SCR 461, State of Orissa 
v, Tulloch and Co. `’ 
(1959) AIR 1959 SC 648 (V 46) = 
1959 Supp (2) SCR 8, Deep Chand 
v. State of U. P. 5 
T. K. Kochuthommen and K. K. 
Poulose, for Petitioner; Govt. Pleader, 
-for Respondents. 


6,9 


ISAAC, J.:— The petitioner is an. 


incorporated company having its re- 
gistered office at Bombay, carrying on 
business of producing and selling iron 
and steel It has got an office at Erna- 
kulam and a stock-yard at Cochin in 
the State of Kerala for the purpose of 
selling the above goods. Iron and steel 
are essential commodities under Sec- 
Hon 2 of the Essential Commodities 
Act, 1955 (hereinafter referred to as the 
-Act). Section 3 of the Act provides 
that, if the Central Government is of 
opinion that it is necessary or expedient 
so to do for maintaining or increasing 
supplies of, any essential commodity or 
securing’ their equitable distribution and 
availability at fair prices,-it may by 
order provide for regulating or prohi- 
biting the production, supply and dis- 
tribution thereof and trade and com- 
merce therein. ‘The section also con- 
fers powers on the Central Government 
to make orders in respect of the several 
matters mentioned therein. Section 4 
provides that an order under Section 3 
may confer powers and impose duties 
upon the Central Government or the 
State Government or Officers and Au- 
thorities of the Central Government or 
the State Government, and may contain 
directions as to exercise of any such 
powers or discharge of any such duties. 
Section 5 reads :— 

“5 The Central Government may, 
by notified order, direct that the power 
to make order under Section 3 shall in 
relation to such matters, and subject to 
such conditions, if any, as may be spe- 
cified in the direction, be exercisable 
also by— 

(a) such officer or authority subor- 
Ginate to the Central Government; or 

(b) such State Government or .such 
officer or authority subordinate to a 
State Government; 
as may be specified in the direction.” 
By virtue of the powers under Section 
3 of the Act the Government of India 
made the Iron and Steel Control Order, 
1956. Clause 2-A of this Order pro- 
vides that the Central Government may 
exempt steel of one or more categories 
specified in the First Schedule to the 
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Order, or iron or scrap of any category. 
as may be specified, from all or any of 
the provisions of the Order or declare 
that any provisions of the Order shall 
apply to the above commodities with 
such modifications as -the Government 
may specify in that behalf. In exercise 
of the powers under the above clause, 
the Government of India issued an 
order Ext, P-1 dated 29-4-1967 exempt- 
ing all categories of iron and steel from 
the provisions contained in clauses 4, 5, 
15, 18, 20 and 27 of the Iron and Steel 
Control Order. - 


2. Under Section 5 of the Acf, 
the Government of India issued an 
order Ext, P-2 dated 186-1966, dele-. 
gating the powers to make orders to 
provide for the matters specified in 
clauses (d) to (j) of sub-section (2) of 
Section 3 to be exercisable also by the 
State Government in relation to . all 
commodities other than food stuffs. and 
fertilisers, subject to the conditions men- 
tioned therein. One of those conditions 
is that no order shall be issued pursuant 
to the said delegation, if it is inconsistent 
with any order issued by the Central 
Government. In exercise of the powers 
conferred by Ext. P-2, the Government 
of Kerala, the first respondent, issued 
on 2-4-1968 the Kerala Iron and Steel 
(Declaration of Stocks and Maintenance 
of Accounts) Order, 1968 which is here- 
inafter referred to as the State Govern- 
ment Order. Ext, P-3 is a copy of this 
Order. It introduced several restric- 
tions in the matter of distribution and 
sale of iron and steel. Pursuant to Ext 
P-3, the Director of Industries and Com- 
merce, Kerala, the second respondent, 
issued a circular letter Ext, P-4 dt, 22-4- 
1968 to all dealers in iron and steel in~- 
cluding the petitioner drawing their at- 
tention to Ext. P-3, and requiring them to 

ish stock statements on due dates ta 
his Directorate. This writ petition has 
been filed to quash Exts. P-3 & P-4 and to 
declare them as illegal and void and to 
prohibit the respondents from enforcing 
the provisions of the said two orders. 


3 The petitioner’s case has been 
presented before us with ability and 
learning by its learned Counsel, Shri 
coe Kochu Thommen. He raised three 
points :— 


“(i) The whole power under Section 
3 of the Act has been exercised by the 
Central Government in respect of iron 
and steel to the extent it was deemed 
necessary by passing the Iron and Steel 
Control Order. The State Government 
has, therefore, no scope to make any 
regulation in respect of iron and steel3 
and Ext. P-3 is as a whole illegal; 

(ii) Clauses 4 and 6 of Ext. P-3 re 
late to controlling of prices, which is a 
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power under clause (c) Section 3 (2) of 
the Act. This power is not delegated 
to the State Government by Ext. P-2; 
and therefore the above two clauses of 
Pr. P-3 are ultra vires of its powers; 
ani 


(iii) The power under clause (e) of 
Section 3 (2) of the Act is only to prohi- 
bit the withholding from sale of any 
essential commodity ordinarily kept for 
gale. Refusal to sell is different from 
withholding from sale. Therefore cla- 
use (3) of Ext. P-3 in so far as it also 
prohibits refusal to sell is ultra vires 
of the powers conferred on the State 
Government.” 


4. The power of the State Gov- 
ernment under Section 3 of the Act to 
the extent it has been delegated to it 
by the Central Government as per 
Ext. P-2 is concurrent with that of the 
Central Government. The power of the 
delegate can only be subject to the 
power of the principal Section 5 of 
the Act has expressly provided that the 
delegation may be subject to such con- 
ditions as may be specified. Sub-clause 
(iii) of clause (a) in Ext. P-2 provides 
‘that no order be issued pursuant 
to Ext. P-2, if it is inconsistent with any 
order issued by the Central Government 
under the Act. The contention is that 
Ext. P-3 is inconsistent with the Iron 
and Steel Control Order. Shri Kochu 
Thommen submitted that inconsistency 
arises not only where there is direct 
conflict between the two provisions, In 
the sense that both are incapable of 
obedience, but it can also arise when 
one provision is more stringent than the 
other. He also contended that if a 
power in respect of a matter has been 
exercised by the principal intending 
that what it has done was sufficient, the 
delegate has no power to make any fur- 
ther provision in respect of that matter; 
and what it does would be inconsistent. 
He referred us to a number of autho- 
rities in support of the above conten- 
tions. 


5. In Deep Chand v. State of 
U. P, AIR 1959 SC 648 the Supreme 
Court laid down the following princi- 
ples for deciding whether there is any 
inconsistency between two legislative 
provisions. After quoting some autho- 
rities, the. court said,— 

“Repugnancy between two Statutes 
may thus be ascertained on the basis of 
the following three principles: 

(1) whether there is direct conflict 
between the two provisions; 


(2) whether Parliament intended to 
Tay down an exhaustive code in respect 
of the subject-matter replacing the Act 
of the State Legislature; and 
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(3) whether the law made by Par- 
lament and the law made by the State 
Legislature occupy the same field.” 
Nicholas in his Australian Constitution, 
2nd Edition, page 303, has stated the 
principles as follows :— 

(1) There may be inconsistency in 
Lea actual terms of the competing Sta- 
utes; 


(2) Though there may be no direct 
conflict, State law may be inoperative 
because the Commonwealth law or the 
award of the Commonwealth Court is 
intended to be a complete exhaustive 
Code; and 


(3) Even in the absence of intention, 
a conflict may arise when both State 
and the Commonwealth seek to exercise 
their powers over the same subject- 
matter.” 
The above passage has been cited with 
approval by the Supreme Court in the 
aforesaid decision. 

6. In State of Orissa v. Tulloch 
and Co., AIR 1964 SC 1284 at p. 1285 
the Supreme Court stated :— 


“The best of two legislations con- 
taining contradictory provisions is not, 
however, the only criterion of repu- 
gnancy; for, if a competent legislature 
with a superior efficacy expressly or im- 


- pliedly evinces by its legislation an in- 


tention to cover the whole field, the 
enactment of the other legislature whe- 
ther passed before or after would be 
overborne on the ground of repugnance. 
Where such is the position, the incon- 
sistency is demonstrated not by a de- 
tailed comparison of provisions of the 
two statutes but by the mere existence 
of the two pieces of legislation.” 


The principles are clear from the above 
decisions; and it is not necessary to 
quote from mere authorities. The pro- 
visions of the Iron and Steel Control 
Order and of the State Government 
Order Ext. P-3 have to be examined in 
the light of the aforesaid principles. 
Clause 4 of the Iron and Steel Control 
Order provides for a quota certificate 
or permit to acquire any iron or steel. 
Clause 5 provides for special or general 
written order of the Controller for dis- 
posal of iron and steel. Clause 7 pro- 
vides that iron or steel acquired under 
clause 4 shall not be used except in ac- 
cordance with the conditions subject to 
which it was acquired. Clause 8 pro- 
vides that a person disposing of iron 
and steel shall obtain from the acquirer 
the authority under which it was dis- 
posed of. Clause 10 confers powers on 
the Controller to issue directions for 
sale. Clause 11 prohibits removal with- 
out written permission from the Con- 
troller. Clause 12 empowers the con- 
troller to require dealers to maintain 
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such books, accounts and records as he 
may deem necessary, and to call for 
“their production and filing of returns. 
Clause 13 empowers the Controller to 
issue directions in the matter of pro- 
duction. _Clause 14 (1) provides that 
the Controller may issue directions to 
maintain and exhibit a list of godowns 
in which iron or steel is stocked. Cla- 
use, 14 (2) provides that the Controller 
may direct every purchaser or stock- 
holder when selling iron or steel to 
give to the purchaser a memorandum 
containing ` specified particulars, Cla- 
use 14 (3) provides that no such person 
shall without sufficient cause refuse to 
sell iron or steel which he is authorised 
to sell Clause 14 (4) empowers the 
Controller to issue general directions to 
such persons. Clause 15 empowers the 
Controller to fix prices. Clause 16 em- 
powers the Controller to control pro- 
duction. Clause 17 empowers the Cen- 
tral Government to give directions to 
the Controller: and other authorities. 
Clauses 18 to 27. deal with scraps; and 
they contain more or less similar provi- 
sions as in the case of iron and steel 
Clause 27 contains the powers of the 
Controller to secure compliance with 
the provisions of the Iron and Steel 
Control Order. By notification Ext. P-1 
dated 29-4-1967, the Central Govern- 
ment exempted the categories of steel 
mentioned therein from the provisions 


of clauses 4, 5, 15, 18, 20 and 27 of the’ 
This 


Iron and Steel Control Order. 

Order has been amended by inserting 
Clauses 17-A and 17-B as per Notifica- 
tion dated 29th March, 1971 of the Cen- 
tral Government. These clauses read :— 


“17-A. Power of Central Govern- 


ment to give directions to producers, 
etc-—— The . Central Government may 
give directions to producers and 


stockists of any category of iron or steel 
or to such other persons, as it consi- 
ders necessary regarding the procedure 
to be followed in the production, des- 
patch, stocking and placing of orders 
on producers or stockists, whether such 
category of iron or steel is subject to, 
or exempt from, the operation of all 
or any of the provisions of this order. 


17-B. Power of Central Government 
to set up Committees, etc—— (1) For the 
purpose of giving effect to the provi- 
sions of this order, with respect to any 
category of iron or steel, whether such 
category is subject to or exempt from 
the operation of all or any such provi- 
gions, the Central Government may, by 
notification In 
up, from time to time, such commit- 
tees, bodies or authorities as it may 
consider necessary. 


(2) The Committee, Body or a 
rity set up under sub-clause (1) shall 
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ALR, : 
carry out such functions as may be spex 
cifled in the notification under which 
such committee, body or authority fa. 
set up.” ‘ 
Under the above clauses, a Joint Plant 


‘Committee and Steel Priority Commit- 


tee have been constituted by the Cen« 
tral Government. These Committees 


‘have issued directions from time to time 


in the matter. of production and dis- 
tribution of iron and steel. Those 
directions have statutory force; and 
the production and distribution of iron 
and steel are governed wholly by those 
directions. On an examination of the 
Scheme and ambit of the- Iron and Steel 
Control Order, it appears to us tha 
this is a case where the Central Gov: 
ernment has laid down an exhaustive 
code or evinced an intention to cov 
the whole field in exercise of its powers 
under Section 3 of the Act in respec 
of iron and steel. In such a case, as 
stated in the passage extracted above 
from the decision of. the Supreme Court 
in ATR 1964 SC 1284 at page 1285 “the 














of the two statutes but by the m 
existence of the two pieces of legisla- 
tion”. In this view of the matter, Ext. 
P-3, the State Government Order, can- 
not stand in the face of the Iron and 
Steel Control Order. 


T. Shri Kochu Thommen, 
gel for the petitioner, also contended 
that some of the provisions of Ext. P-3, 
the State Government Order are direct- 
ly in conflict with some of the provi- 
sions of the Iron and Steel Control 
Order, and that Ext, P-3 as a whole 
should be held to be invalid, as the 
said Order would not have been made 
by the Government without the above 
provisions, which carinot stand in view 
of the conflict, Ext, P-3 reads :— 

“The Kerala Iron and Steel (De- 
claration of Stocks and Maintenance of 
Accounts) Order, 1968. 


Whereas the Government of Kerala 
are of opinion that it is necessary and 
expedient so to do for maintaining the 
supplies of Iron and Steel and for se- 
curing their equitable distribution and 
availability at fair prices? 

Now, therefore, in exercise of the 
powers conferred by sub-sections (1 
and (2) of Section 3 of the Essenti 
Commodities Act, 1955 (Central Act 10 
of 1955) read with the order of the 
Government of India, in the Ministry 
of Commerce No. 26 (11)-Com-Genl/66 
dated 18th June, 1966 published a the 
Gazette of India Extraordinary Part I ` 
Section 3 sub-section (ii) dated the I 18th 
June, 1966, the Government of Kerala 


hereby make the following Order, name= 
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ORDER 

1. Short title, extent and commence- 
ment.—(1) This Order may’ be called 
the Kerala Iron and Steel (Declaration 
of Stocks and Maintenance of Accounts) 
Order, 1968. 

(2) It extends to the whole of the 
State of Kerala. 

(3) It shall come into force at once. 

2. Definitions.— In this Order, wun- 
Tess the context otherwise requires,— 

(a) “dealer” means a person carry- 
Ing on the business of purchase or sale 


‘of iron and steel, whether wholesale or 


retail and whether or not in conjunc- 
tion with any other business and in- 
cludes manufacturers and commission 
agents engaged in any such business; 

(b) “retail dealer” means a dealer 
who is not a wholesale dealer: 

(c) “wholesale dealer” means a dea- 
ler who sells iron and.steel to other 
dealers or to bulk consumers, 

3. Dealer not to withhold stocks 
from sale— No dealer shall withhold 
from sale or refuse to sell iron and 
steel ordinarily kept for sale. 


4, Price list to be displayed at 
places of business.— Every dealer shall 
exhibit at the entrance or some other 
prominent place of his business pre- 
mises, the price list and stock position 
of iron and steel separately d by 
him for sale, Such price list and stock 
position shall be legibly written in the 
principal language of the locality con- 
cerned. It shall indicate separately the 
prices of different variety of iron 
well ag steel, 


5. Dealer to maintain accounts.— 
(1) Every dealer shall maintain a re- 
gister of daily accounts of his stock of 
iron and steel showing correctly,— 

(a) the opening stock on each day; 

(b) the quantities received on each 
day showing the place from where and 
the source from which received; 

(c) the quantities delivered or other- 
wise removed on each day showing the 
places of destination; and. 

(d) the closing stock on each day. 

(2) Every dealer shall complete his 
accounts for each day on the day to 
which they relate unless prevented by 
reasonable cause, the burden of prov- 
ing which shall be upon him, 


(3) Every dealer shall submit to 
the District Collector or rA other eft: 
eer authorised by him in this behalf, 
true return of the stocks, receipts aa 
deliveries of iron and steel separately 
every fortnight (ist to 15th the 16th to 
the end of the month), so as to reach 
the District Collector or the officer au- 
thorised within 7 days after the close 
of the fortnight. 
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6. Dealer to issue receipt or in- 
voice-—Every dealer shall issue to every 
customer a correct cost memo showing 

own name and address, the name © 
and address of the customer, the date 
of transaction, the quantity sold, the- 
price per unit of sale 
amount charged and shall keep a dupli- 
cate of the same to be 
inspection on demand by the Director 
of Industries and Commerce, the Dis- 
trict Collector or any other officer au- 
thorised’ by the Director of Industries 
and Commerce or the District Collector 
in this behalf, 

7. Dealer to give facilities for 
inspection— Every dealer shall give 
all facilities at all reasonable times to 
any executive officer not below the rank 
of T Supervisors in the Indus- 
tries Department, any officer of the Re- 
venue Department not below the rank 
of Tahsiidar or any officer of the Police 
Department not below the rank of Sub 
Inspector for inspection of his stocks 
and accounts at any shop, godown or 
other places used by him for the stor- 
age, sale or purchase of iron and steel, 

8. Powers of entry, search and sel- 
zure.— (1) Any Officer specified in 

use 7, may, where he has reason to 


believe that any contravention of the 
provisions of this order has been, is 
being or is about to be committed, or 


generally for the purpose of satisfying 
himself that the provisions of this order 
are being complied wie _ With such as 
sistance, if any, as he thinks fit— 


' (a) require the owner, occupler - or 
any other person in charge of any 
place, premises, vehicle or vessel con- 
nected with or in use for the purpose 
of his trade, to produce any book, ac- 
counts or other documents showing all 
or any of his transaction; 


(b) enter, inspect or break open 
with such assistance as he considers 
necessary and search any place or pre~ 
mises, vehicle or vessel, connected with, 
or in use for the purpose of his trade; 

(c) take or cause to be taken, ex- 
tracts from or copies of, any documents 
Sens all or any of the transactions; 


(d) search, seize c or remove stocks of 
iron and steel and the animals, vehi- 
cles, vessels or other conveyances con- 
nected with, or used in carrying, them 
and take or authorise the taking of all 
measures necessary for securing pro- 
duction of iron and steel and the anl- 
mals, vehicles, vessels or other convey- 
ances so seized, in a court, and for their 
safe custody pending such production. 


(2) The provisions of the Cri- 
minal Procedure Code, 1898 (Central 
Act 5. of 1898) relating to search and 
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seizure shall, so far as may be, apply 
to search and ig under this clause.” 


8. Counsel for the petitioner sub=- 


- mitted that the Joint Plant Committee 


constituted under clause 17-A of the 


‘Iron and Steel Control Order has laid 


down the policy for distribution of 
Iron and Steel, and that distribution 
can be made only in accordance with 
the priorities provided therein. Exts. 
P-5 and P-7 contain the directions in 
that respect. Accordingly, the peti- 
tioner cannot sell iron and steel to any- 
body who asks for it. He has to with- 
hold his stock from sale from those 
who offer to buy it, and distribute the 
game according to the order laid down 
in Exts. P-5 and P-7. Clause 14 (3) of 
the Iron and Steel Control Order pro- 
vides that no producer, stock-holder or 
other person holding stocks of iron and 
steel shall, without sufficient cause, re- 
fuse to sell any iron or steel which he 
is authorised to sell. As these persons 
are bound to distribute their stock in 
accordance with the aforesaid priorities, 
he would have sufficient cause to refuse 
to sell it to persons other than those 
who are entitled to buy it according .to 
the order of priority. Clause 3 of Ext. 
P-3 provides that no dealer shall with- 
hold from sale or refuse to sell iron 
and steel ordinarily kept for sale. The 
prohibition in the said clause is abso- 
lute; and it is incapable of obedience 
in the light of Clauses 17-A and 17-B of 
the Iron and Steel Control Order and 
the directions issued by the authorities 
concerned. The learned Government 
Pleader contended that clause 3 of Ext. 
P-3 can be complied with in the case 
of the stock, if any available, for sale 
in the open market after satisfying all 
the priorities, and that the said clause 
would be valid in respect of such balance 
stock. It is difficult to accept this con- 
tention. This clause, as it stands, would 
apply to the whole stock kept for sale. 
It was neither intended to apply, nor 
would it apply in the face of regulations 
made by the Central Government au- 
thorities in the matter of distribution. 
There is also clause 10 of the Iron and 
Steel Control Order, which provides 
that the Controller may require any 
stock-holder to sell the whole or part 


of his stock to such person, or class of. 


persons on such terms and conditions 
as may be specified in the Order. If 
the Controller issues any . such Order, 
the stock-holder is ‘bound to withhold 
his stock from a person who offers to 
buy it and reserve the same to be ‘sold 
as required by the Controller. In such 
am event clause 3 in Ext, P-3 cannot be 
complied with, 


9. The petitioner’s counsel also 


attacked clause 5 of Ext, P-3 on the 





Tata Iron and Steel Co. v. State (Isaac J.) i 


A.L R 


ground of conflict. Clause 12 of the 
Iron and Steel Control Order reads:— 


“12. Power to require “keeping of 
accounts and to obtain information— 
(1) Every producer and every stock- 
holder shall keep such ‘books, accounts 
and records relating to the business 
carried on by him as the Controller may 
require. 


(2) Every producer or stockholder 
and every person employed in connec- 
tion with the business of a producer 
or stockholder shall on being requested 
so to do, either by notice served on him ` 
or special or general direction issued by 
the Controller— 


(a) produce to such person such 
stocks of iron or steel and such account 
and other documents and within such 
period as may be specified in the notice 
or direction; 


(b) furnish to the Controller such 
estimates, returns and other information 
relating to the business and within such 
period as may be specified in the notice 
or direction.” 


Shri Kochu Thommen submitted that 
clause 5 of Ext. P-3 and clause 12 of 
the Iron and Steel Control Order deal 
with the same matter, that the provi- 
sions contained in clause 5 of Ext. P-3 
are more stringent, and it provides a 
different authority for submission of re- 
turns. may not be a case of con- 
flict as such, since both provisions are 
capable of obedience. -But the law is 
well established that if power is vested 
in two authorities, one subordinate to 
the other, to act in respect of a certain 
matter, the subordinate authority has no 
scope to act, if the superior authority 
has already acted, It would be all the 
more so, if the subordinate authori 

makes different and more stringent pro- 
visions. It was contended on behalf of 
the respondents that clause 12 of th 
Iron and Steel Control Order only em- 
powers the Controller to act in respect 
of the matters mentioned therein. and 
that so long as the Controller has not 
acted in exercise of that power no ques- 
tion of any inconsistency with the pro- 
visions contained in clause 5 of Ext, P-3 
arises. Such a contention was advanc- 
ed before the Supreme Court m AIR 
1964 SC 1284 at page 1285. In that case 
the constitutional validity of certain 
provisions in the Orissa Mining Areas 
Development Fund Act, 1952, which em- 
powered the State Government to levy 
a cess or a fee on all extracted mine- 
rals for the development of the mining 
areas wag questioned on the ground that 
the said provisions were repugnant to 
Section 18 (1) of the Mines and Mine- 
rals (Regulation and Development) Act, 
1957. This section only empowered the 
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Central Government to take all steps as 
may be necessary for the conservation 
and development of minerals in India: 
but the Central Government had not 
taken any such steps or made rules in 
that respect. So it was contended that, 
until the Central Government acts under 
Section 18 (1), there was no repugnancy, 
which should exist in fact, and not de- 
pend merely as a possibility. The con- 
tention was rejected by the Supreme 
Court. After laying down the tests 
which should be applied for ascertain- 
ing whether there is. conflict between 
the two legislative . provisions — we 
have already quoted the relevant pas- 
sage — the Court stated ‘— 


“In the present case, having regard 

to the terms of Section 18 (1), it ap- 
pears clear to us that the intention of 
Parliament was to cover the entire field, 
and thus to leave no scope for the 
argument that until rules were fram- 
ed, there was no inconsistency and no 
supersession of the State Act.” 
The same principle applies here. The 
authority competent to exercise the 
power under Section 3 of the Act is the 
Central Government; and that autho- 
rity has exercised the power in respect 
of the matters mentioned in clause 12 of 
the Iron and Steel Control Order by 
empowering the Controller to do such 
things as he deems necessary. Then 
the State Government, who is another 
delegate of the Central Government. has 
no scope to come into that field and do 
anything. The powers delegated to the 
State Government are not additional 
powers, but concurrent ‘powers which 
can be exercised only subject to the 
exercise of the said powers by the Cen- 
tral Government. Clause 5 of Ext. P-3 
cannot, therefore, be sustained in the 
face of clause 12 of the Iron and Steel 
Control Order. . 


10. The position Is more or less 
the same with regard to clause 6 of 
Ext. P-3. Clause 14 (2) of the Iron and 
Steel Control Order provides that the 
Controller may by notification in the 
official Gazette direct that every pro- 
ducer or stockholder when selling any 
iron or steel shall give to the purcha- 
ser a memorandum containing the parti- 
culars specified in such notification. This 
is the same matter dealt with in cla- 
use 6 of Ext. P-3. The reasons stated 
for holding that clause 5 of Ext, P-3 
is inconsistent with clause 12 of the 
Iron and Steel Control Order would 
apply also to clause 6 of Ext, P-3; and 
it cannot, therefore, be sustained. It 
was not seriously disputed that clauses 
7 and 8 of Ext, P-3 cannot stand in 
the face of clause 28 of the Iron and 
Steel Control Order. Then: the only 
remaining clause in Ext, P-3 is clause 4, 
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which provides for exhibition of price 
lst and stock list. This is only one of 
the provisions in the -scheme envisaged 
by Ext. P-3; and if clauses 3 and 5 to 
8 cannot stand, clause 4 which is an integ- 
ral part of the scheme cannot stand 
independently. The true principle is 
thus stated by the Supreme Court in 
Harakchand v. Union of India, AIR 
1970 SC 1453: 

“In a case of this description the 
real test is whether what remains of 
the Statute is so inextricably bound up 
with the invalid part that what remains 
cannot independently survive. or as if 
is Some times put whether on a fair re 
view of the whole matter it can be as- 
sumed that the legislature would have 
enacted at all that which survives with- 
out enacting the part that is ultra 
vires.” i 
There is a clear stateńent of the law in 
Cooley on Constitutional Limitations, 
8th Edition page 360. The relevant 
passage has been quoted with approval 
in the above decision. 

11; For the reasons stated above, 


12. In the light of the above 
conclusion, it is not necessary to con- 
sider points (ii) and (iii). which relate 
only to the validity of clauses 4 and 6 
and part of clause 3 of Ext. P-3. The 
attack against these clauses was based 
on two decisions of a learned Single 
Judge of this Court in Udavasi v. State 
of Kerala, 1969 Ker LT 69 and Chacko 
Mathew v., State, 1969 Ker LT 2929. 
The correctness of these decisions was 
seriously questioned before us. It is 
not, however. necessary to express any 
opinion on that question for the dispo- 
sal of this case. 

_ 13. In the result this writ pef- 
tion is allowed to the extent herein 
stated. The parties will bear their 


Petition allowed, 
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P. P. Abubacker, Appellant v. The 
Union of India, Respondent. 

Second Appeal No. 509 of 1971, Dj- 
18-8-1971. 

(A) Civil P. C. (1908), Section 80 ~= 
Where the defendant in the written 
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statement merely requires formal proof 
of service of notice under Section 80 
there is in law no plea of denial of 
notice or its validity and as such no 
question of non-compliance with Sec- 
tion 80 arises, (X-Ref:— Civil P. C. 
` (1908), Order 8, Rule 5). 1960 Ker LT 
348, Rel. on. (Para 1) 


(B) Civil P. C, (1908), Section 100 — 
Where the plea of denial or validity of 
notice under Section 80 is not covered 
by pleadings, the plea cannot be con- 
sidered in second appeal merely because 
the trial court has erroneously framed 
an issue on the point. 1960 Ker LT 
348, Rel. on. - (Para 1) 


(C) Civil P, C. (1908), Section 80 — 
Where the notice under Section 80 was 
sent by “Kozhikode Lime Centre” and 
the suit was filed by “Kozhikode Lime 
Centre, by Proprietor P. P. Abubacker” 
it was held that the difference in name 
caused no confusion in the defendant 
regarding the identity of the party and 
was not fatal. AIR 1969 SC 1256 and 
AIR 1969 NSC 7 and AIR 1969 SC 674, 
Rel. on; AIR 1961 SC 1449, Explained; 
AIR 1971 Ker 192, Dissented from, 

(Paras 3, 4) 

Cases Referred: Chronological Paras 
(1971) AIR 1971 Ker 192 (V 58) = 

1970 Ker LT Er Nazeema Tex- 

tiles v. Union of India 
{1969) AIR 1969 SC 674 (V 56) = 

1969-1 SCR 450, Raghunath Das 

v. Union of India 3 
(1969) AIR 1969 SC 1256 (V 56) = 

1969-1 SCWR 803, har Ra- 

jendra Sinha v. State of Madhya 

Pradesh 3 
(1969) AIR 1969 NSC 7 (V 56) = 

1969-1 SCWR 1253, State of 

Uttar Pradesh v. Sheo Prasad 3 
(1961) AIR 1961 sc 1449 (V 48) = 

1962-1 SCR 560, S. N. Dutta v. 

Union of India 3 
(1960) 1960 Ker LT 348 = ‘1960 Ker 

LJ 472, Abubacker v. Abdulra- 

himan Beary 1 


'V. R. Venkitakrishnan and P, P. 
Namboodiripad, for Appellant, 


JUDGMENT :— Had there been .an 
Indian Ombudsman, the technical de- 
fence raised by the Railway in this 
suit might well have come under his 
censorious attention. The plea put for- 
ward by the defendant, the Union of 
India represented by the General Mana- 
ger, Southern Railway. Madras, in an- 
ewer to a suit for damages on account 
of the damaged condition of certain 
bags of lime carried by the Railway, 
_ was, inter alia, that the suit was bad 
for want of valid notice under Section 
80, Civil Procedure Code. If I may 
anticipate my conclusion at this stage, 
the contention is not merely untenable 
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but unjust and is calculated only to 
pon the litigation and to postpone - 

the facing of a trial on the merits and, 
perhaps, to tire out the private party, 
the plaintiff, whose resources are cer- 
tainly very limited. In the present 
case, a notice had been sent purporting 
P. C., be- 
fore the action was instituted. The ad- 
vocate, who issued the notice for the 
plaintiff, described his client às “Kozhi- 
kode Lime Centre, Lime Fruits, Vege- 
table Merchants and Commission Agents, 
M. V. Market, Calicut-2” The same 
advocate later described the plaintif in 
the plaint as “Kozhikode Lime Centre 
by proprietor, P. P, Abubacker”, In 
the plaint it was stated that the Chief 
Commercial Superintendent, Trichino- 
polly, had been earlier intimated about 
the damage to the bags of lime, but no 
action was taken by him to award com- 
pensation. It is also seen that the Chief 
Commercial Superintendent had directed 
the plaintiff to produce the “pattivas” 
in respect of the consignments concern- 
ed and that the goods had been sold in 
public auction presumably after ‘notice 
to the plaintiff. There is also a definite 
eaverment in paragraph 8 of the plaint 
‘that “the plaintiff had sent a notice to 
the defendant” 


tion 80, ; 
apart from a general denial of every- 
thing in the plaint which had not been | 
expressly admitted, adverted to the 
notice under Section 80 in paragraph 9 
of the written statement and averred 
that “the plaintiff is put to strict proof 
of service of valid and legal: notices 
under Section 78-B, Indian Railways 
Act, and Section 80, Civil Procedure 
Code”. It is fairly obvious that the de- 
fendant had merely required - formal 
proof of service of the notices and did 
not challenge the validity thereof or 
indicate that there was any difference 
in the identity of the person who sent 
the notice and the one who brought the 
suit. Moreover, the earlier. exchanges 
between the plaintiff and the Chief 
Commercial Superintendent also clearly 
lead to the conclusion that the Railway 
was dealing with a specific entity and 
had no doubts about the identity of 
the entity whose goods were alleged to 
have been damaged and which. goods 
they had auctioned. ` Aside from this 
aspect, there is, in law, no plea of de- 
nial of the notice under Section 80 or 
its validity and, therefore, no question 
relating to the sustainability of the 
action on account of non-compliance 
with Section 80 really arises. In a de 
cision in Abubacker v, Abdulrahiman 
Beary, 1960 Ker LT 348 a Division 
Bench of this Court explained a plea 
couched in similar words as not amount~ 
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Ing to one of denial. : There also the 
defendants had put the plaintiffs to 
‘strict proof? of the right which they 
claimed and their Lordships observed: 


l “These statements cannot be taken 
as a specific denial of the material al- 
legation in the -plaint Order VIII of 
the Code of Civil Procedure requires 
denial of allegations in the plaint to be 
specific. Where a defendant simply 
‘puts the plaintiff to proof of the several 
allegations in the plaint, he i 
- deemed to have admitted the facts al- 
leged in the plaint’ (See Mulla's Civil 
Procedure Code, 12th Edition. page 624). 
In the absence of a specific denial the 
appellants cannot be permitted to raise 
this contention.” : 


It is thus plain that no contention turn- 
ing on the validity of the notice under 
Section 80, Civil P. C., is available to 
be canvassed, going by the rules of 
pleading. Counsel for the respondent, 
however, stated that an issue had been 
framed and that, therefore, the plea was 
permissible. I do not think that in the 
absence of pleadings a contention can 
be considered merely because the court 
has erroneously framed an issue on a 
point that had not been covered by the 
pleadings themselves, 


2. Since the point at issue has 
been argued at some length, I may as 
well deal with it in the light of the 
precedents cited before me. When is a 
discrepancy between the name of the 
sender of Section 80 notice and the 
plaintiff deadly in its effect? 


3. The notice was sent by the 
Kozhikode Lime Centre. The suit was 
filed by the Kozhikode Lime Centre, by 
proprietor P, P. Abubacker, The de- 
fendant had no doubts, going by the 
written statement about the identity of 
the party and only demanded proof of 
service of the notice although it is curi- 
ous that the recipient of the notice, 
namely, the Railway, should have asked 
for proof of service of the notice. But 
that is the way defences are taken. The 
contention that there is a difference in 
the identity between the entity which 
caused the notice to be sent and the 

son who instituted the suit is large- 
y built upon a ruling in S. N. Dutt v. 
Union of India, AIR 1961 SC 1449 re- 
inforced by a recent ruling of tbis 
court in Nazeema Textiles v. Union of 
India, 1970 Ker LT 290 = (AIR 1971 
Ker. 192). True it is that a superficial 
study of the two decisions might sug- 
gest a fatal defect in the present suit 
also, but on a closer scrutiny, and in- 
formed by the numerous other pro- 
nouncements of the Supreme Court, the 
mists of confusion will melt away and 
commonsense will come back into its 
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own as the Privy Council and the 
Supreme Court in a few of their pro- 
nouncements on this topic had insisted. 
The hope of the defendant is inflated 
by the observations in AIR 1961 SC 
1449 because there the notice was sent 
by’ “M/s, S. N. Dutt & Co.” and the 
plaintiff was described in the plaint as 
‘Surrendra Nath Dutta sole proprietor 
of a business carried on under the name 
and style of S. N, Dutt & Co.” The 
Court held that while the suit was filed 
by S. N. Dutt claiming to be the sole 
proprietor of M/s. S. N. Dutt & Co., 
the notices ran in the name of M/s, 
S. N. Dutt. & Co., Wanchoo, J., on the 


facts present in that case, observed: 
im- 


. “The question therefore that 
mediately arises is whether S. N. Dutt 
who filed the suit was the person who 
gave the notices and the answer is ob- 
vious that it is not so. It may be that 
8. N. Dutt is the sole proprietor of M/s. 
S N. Dutt and Co. and is carrying on 
business in that name and style: but 
that does not mean that these notices 
were by S. N. Dutt. Any one reading 
these notices would not n ily come 
ta the conclusion that M/s. S. N. Dutt 
and Co. was merely the name and style 
in which an individual was carrying on 
business. The prima facie impression 
from reading the notices would be that 
M/s. S. N. Dutt and Co. was some kind 
2 firm and notices were 
befng given in the name of that part- 
nership firm. It cannot therefore be 
gaid on a comparison of the notices in 


-this case with the plaint that there is 


identity of the person who issued the 
notices with the person who _ brought 
the suit.” : 


Even assuming that in the present case 
the notice was sent by Kozhikode Lime 
Centre, there is nothing to indicate 
that that name, which is obviously an 
assumed name or style, is necessarily 
indicative of a firm. While M/s. S. N. 
Dutt ‘and Co. savour of a partnership, 
Kozhikode Lime Centre does not convey 
that prima facie impression and is per- 
fectly consistent with an assumed name 
in which an individual was doing busi- 
ness. The fact that in S. N, Dutt's case 
AIR 1961 SC 1449 a notice had been 
sent through lawyer and not by the 
party directly, also is of no moment 
whatever and the ratio of the ruling is 
clearly inapplicable to the situation in 
the-present case. In 1970 Ker LT 290 
= (AIR 1971 Ker 192) a learned Judge 
followed AIR 1961 SC 
1449 and took the view that in the case 
before his Lordship, 


“it would appear that the 
was issued on behalf of a firm: 
from the suit it would appear that it 
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was instituted by one T. P, Ebrahim- 
kutty as proprietor of the concern.” 
While his Lordship accepted the posi- 
tion that notices under Section 80 should 
not be scrutinised in a pedantic manner 
or in a manner completely divorced 
from commonsense, he reached the con- 
clusion that the identity of the person 
who issued the notice with the person 
who brought the suit had not been made 
aut in that case. I must also mention 
that the learned Judge’s attention had, 
perhaps, not been invited to the deci- 
sion in Beohar Rajendra Sinha v. State 
of Madhya Pradesh, (1969) 1 SCWR 
803 = (AIR 1969 SC 1256) and another 
case in the same volume, State of Uttar 
Pradesh v, Sheo Prasad, (1969) 1 SCWR 
1253 = (AIR 1969 NSC 7). Nor did his 
Lordship have the benefit of a study of 
the telling observations of their Lord- 
ships of the Supreme Court in the de- 
cision in Raghunath Das v. Union of 
India, (AIR 1969 SC 674). I shall brief- 
ly consider these rulings so as to de 
eoct the correct law that applies to such 
situations as arise in the present case. 
All the rulings on the subject swear by 
one principle, which in essence applies 
to all branches of the law, . namely, 
“One must construe Section 80 with 
some regard to commonsense and to 
the one with which it appears to have 
” The Privy Council had 
lone ago stated that the terms of the 
Section should not be scrutinised in a 
pedantic manner or in a manner com- 
pletely divorced from commonsense. I 
may mildly add that in a Welfare State 
such provisions must be construed in a 
kindly spirit. The Supreme Court. in 
(1969) 1 SCWR 803 = (AIR 1969 SC 
1256) had to deal with facts closely 
akin to ours. The Section 80 notice was 
sent by Beohar Raghubir Singh, but by 
the time the suit was instituted a parti- 
tion in his family had taken place and 
the divided members of the family in- 
stituted the suit. As a fact. Beohar 
Raghubir Singh did not expressly des- 
cribe himself as the in the 
notice and the plea was raised that 
there was no identity between the per- 
son who sent the notice and those who 
sued the defendant. Their Lordships, 
however, overruled the plea and ex- 
plained the scope and object of Sec- 
tion 80, Civil Procedure Code, illumi- 
natingly, if I may say so with respect: 


“The object of the notice under 
Section 80, Civil Procedure Code, is to 
give to the Government or the publie 
servant concerned an opportunity to re- 
consider its or his legal position and 
if that course is justified to make am- 
ends or settle the claim out of court. 
The Section is no doubt imperative: 
failure to serve notice complying with 


P. P, Abubacker v. Union of India (Iyer J.) 


ALR 
the requirements of the statute will en. 
tail dismissal of the suit. But tha 


notice must be reasonably construed, `- 


Any wun-important error or defect can- 
not be permitted to be treated as an ex 
cuse for defeating a just claim, In con- 
sidering whether the provisions of the 
statute are complied with, the Court 
must take into account the following 
matters in each case (1) whether the 
name, ‘description and residence of the 
plaintiff are given so as to enable the 
authorities to identify the person serva 
ing the notice (2) whether the cause of 


action and the relief which the plain- 
tiff claims are set out with sufficient 


particularity, (3) whether the notice in 
writing has been delivered to or left at 
the office of the appropriate authority 
mentioned in the section; and (4) whe- 
ther the suit is instituted after the ex- 
piration of -two months next after notice 
has been served, and the plaint con- 
tains a statement that such a notice has 
been so delivered or left. In construing 
the notice the Court cannot ignore the 
object of the legislature, viz., to give 
to the Government or the public ser- 
vant concerned an opportunity to re- 
consider its or his legal position. If on 
a reasonable reading of the notice the 
plaintiff is shown to have given the in- 
formation which the statute requires 
him to give, any incidental defects or 
irregularities should be ignored.” : 


In the later decision in (1969) 1 SCWH 
1253 = (AIR 1969-NSC 7) the appel- 
lants were served with notices under 
Section 80 by an advocate on ‘behalf of 
Sheo Prasad Gian Chand. In the body{ 
of the notices it was stated “The name 
of the claimants is firm Sheo Prasad 
Gian Chand a joint Hindu family con- 
cern which carries ‘on business ......... 
The view taken by othe court was. that 
the. notice substantially complied with 
the requirements of Section 80, Civil 
P. C., because it gave sufficient infor- 
mation that a‘ suit would be filed on be- 
half of the joint Hindu family concern. 
Tbeir Lordships distinguished 5S. N. 
Dutt’s ease ATR 1961 SC .1449 on the 
ground that tne notice there gave the 
impression that it was on behalf of a 
firm. The subject bas been thoroughly: 
dealt with in a still later decision in 
AIR 1969 SC 874 where the facts re- 
lating 10 the identity: of the party show 
that the notice purported to. emanate 
from M/s. Raghunath Dass Mulkraj and 
in the body of the notice in several 
places the expression ‘we’ was used. 
The plaintiff had purported to sign a` 
notice for M/s,. Raghunath Dass Mulke 
raj] but had also disclosed therein that 
he was signing as the proprietor of the 
concern. eir ips, on 

facts, observed? 
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“Whatever doubts that might have 
been possibly created in the mind of 
the recipient of that notice, after going 
through the body of the notice as to 
the identity of the would-be plaintiff, 
the same would have been resolved 
after going through the notice as a 
whole. In the plaint, the plaintiff de- 
finitely stated that he was carrying on 
his business under the name and style 
of “Raghunath Dass raj’ mean- 
ing thereby that the concern known as 
“Raghunath Das Mulkhraj” is a pro- 
prietary concern and the name given to 
fit is only a trade name. He had also 
stated in the plaint that’ he had given 
a notice under Section 80 of the Civil 
Procedure Code. In the written state- 
ment filed on behalf of the Dominion 
of India, the validity of the notice issued 
was not challenged.” 


Their Lordships further explained Sec- 
tion 80 thus: 


“The object of the notice contem- 
plated by that section is to give to the 
concerned Government and public off- 
cers opportunity to reconsider the legal 
position and to make amends or settle 
the claim, if so advised without litiga- 
tion. The legislative intention behind 
that section in our opinion is that pub- 
lic money and time should not be wast- 
ed on unnecessary litigation and the 
Government and the public officers 
should be given a reasonable opportu- 
nity to examine the claim made against 
them lest they should be drawn into 
avoidable litigations, The purpose of 
law is advancement of justice. The 
provisions in Section 80, Civil Proce- 
dure Code are not intended to be used 
as boobytraps against ignorant and il- 
literate persons. In is case we are 
concerned with a narrow question. Has 
the person mentioned in the notice as 
plaintiff brought the present suit or is 
he someone else? This question has to 
be decided by reading the notice as a 
whole in a reasonable manner.” 


A study of these decisions leaves no 
doubt in my mind that the court should 
not be oblivious to the benignant object 
of Section 80, Civil P, C., which is to 
give government and public officers an 
opportunity to reconsider the legal posi- 
tion and to make amends or settle the 
claim, if so advised, without litigation. 
The idea is not to arm Government 
and public servants with secret wea- 
pons but to behave in a straightforward 
way and settle up disputes where litiga- 
. tion could be avoided. 


A court when studying a 
notice in relation to the plaint should 
not go into meticulous and finicky de- 
tails to discover some discrepancy to 
defeat the suit, but should take a 
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broad and liberal view and find out 
whether as a fact the State has been, 
or is reasonably likely to have been, 
misled about the identity of the entity 
who wanted to make a claim in the 
suit. The State should not be surpris- 
ed into a suit as it will involve public 
officers in waste of time and govern- 
ment in avoidable expense, and that 
is the reason for the provision of an 
antecedent notice under Section 80. The 
court may decline the defendant’s in- 
vitation to exaggerate every deviation 
between the notice and the plaint, 
sacrificing substance or striving to fer- 
ret out differences about identity. View-' 
ing the facts of the present case 
in the light of the pronouncements 
of the Supreme Court and the broad 
and beneficial object of Section 80, 
Civil Procedure Code, I am satisfied that 
no confusion of identity has been caus- 
ed in the defendant and the present 
plea has served only to lengthen the 
litigation. It has landed the State in 
avoidable (wastage of) time and money — 
precisely the opposite of what S. 80 was 
meant for. I hold the view that a te- 
chnical objection which diverts the 
normal course of a trial is like a foren- 
sic hijack which should be frowned 
upon when raised without substantial 
grounds on the merits, more so when 
the State puts forward such a plea. 


.. 3: The State, under our Con- 
stitution, undertakes economic activities 
in a vast and widening public sector 
and inevitably gets involved in disputes 
with private individuals. But it must 
be remembered that the State is no 
ordinary party trying to win a case 
against one of its own citizens by hook 
or by crook; for. the State’s interest is 
to meet honest claims, vindicate a sub- 
stantial defence and never to score a 
technical point or overreach a weaker 
party to avoid a fust liability or secure 
an unfair advantage, simply because 
legal devices provide such an opportu- 
nity. The State is a virtuous litigant 
and looks with wunconcern on immoral 
forensic successes so that if on the 
merits the case is weak, government 
shows a willingness to settle the dis- 
pute regardless of prestige and other 
lesser motivations which move private 
parties to fight in court. The lay-out 
on litigation costs and executive time 
by the State and its agencies is so 
staggering these days because of the 
large amount of litigation in which it 
is involved that a positive and whole- 
some policy of cutting back on the 
volume of. law suits by the twin me- 
thods of not being tempted into foren- 
sic show-downs where a reasonable ad- 
justment is feasible and ever offering 
to extinguish a pending proceeding on 
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just terms, giving the legal mentors of 
government some initiative and autho- 
rity in this behalf, I am not indulging 
in any judicial homily but only echo- 
ing the dynamic national policy on 
State litigation evolved at a Conference 
of Law Ministers of India way back in 
1957. This second appeal strikes me 
as an instance of disregard of that 
policy. 


6. I allow the second appeal and 
direct the trial court to proceed with 
the suit on the real controversy in the 
case. The court-fee paid in this ap- 
peal will be refunded in view of the re- 
sultant remand. I hope the Railway, 
through its legal advisers, will have a 
second look at the merits of the matter 
and, if justified, put an end to this al- 
ready old litigation by a fair settle- 
ment. In that hope I direct the par- 
ties to. bear their costs 


T. A copy of this judgment 
. will be sent to the Central Government 
and to the General Manager, Southern 
Railway (through the advocate for the 


party). 
` Appeal allowed. 
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A. Raghavan and -another, Appel- 
Tants v. D. E, O. Attingal and another, 
Respondents. 

Writ Appeals Nos, 970 and 985 of 
1969, D/- 27-7-1971. 

Kerala Education Rules, Rule 6 
of Chapter IX — Rule 6 excludes strict 
application of rules of natural justice. 


Rule 6 has a purpose to maintain 
discipline and order in a school and 
from its language it does not appear 
that when a Hea 
under it, the rules of natural justice 
should be strictly followed, by neces- 
sary implication it excludes the strict 


application of any rules of natural jus- 


tice. AIR 1971 SC 40, Foll (Para 6) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 40 (V 58) = 
1971 aM IC 8, Union. of India 
v. J. Sinha a 

(1971) RA 1971 Ker 34 (V 58) = 
1969 Ker LT 580, President, 
Commonwealth Co-op, Society 
Ltd. v, Joint Registrar (General) 
Co-op. Societies 4, 5 

(1971) 1971 Lab IC 284 = 1971 
Ker LR 75, James Chereath v. 
Regional Dy. Director of Public 
Instruction. Ernakulam 
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takes action, 
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(1970) ATR 1970 SC 150 (V 57) = g 
1970-1 SCR 457. A. K. Kraipak 
v. Union of India 

1965) AIR 1965 SC 1767 (V 52) = 
1965-3 SCR 218, Bhagwan v. 
Ram Chand z 


K. Shahul Hameed and P. P. 
Mathew, for Appellants in both the ap: 


RAGHAVAN, AG. C., J.:— Thesa 
writ appeals are by two parents of two 
students .who were dismissed by the 
Head-master of the High School where 
they were studying. On 17th Feb. 1969, 
a violent commotion took place before 
the school, during the course of which 
the Headmaster and some of teachers 
of the school were attempted to be 
manhan The students, in their 
attempt to manhandle the teachers, ab- 
used them in vulgar language“ and also 
brutally beat one of the students. The 
Headmaster intimated the parents of 
seven students, who were considered to 
be the ring-leaders of the trouble; and 
on a subsequent day, he dismissed 
them too, Appeals were taken before 
the District Educational Officer, before 
whom it was contended that the Head- 
master did not follow the principles of 
natural justice in not framing formal 
charges against them and in not hold- 
ing an enquiry too — in other words, 
in dismissing them without hearing them. 
The District Educational Officer himself 


held an enquiry and found that the 
charges levelled against the students 
was that 


were established. The result 
he confirmed the dismissal orders. 


2. Writ petitions were filed bes 
fore this Court; and a learned Judge 
dismissed the writ petitions holding 
that, though the Headmaster did not 
frame formal charges against the stu- 
dents and did not also give them 
an oppourtunity to explain the charges, 
the defect was cured when the 
District Educational Officer held an en- 
quiry and evidence was also taken, in 
appeal before him. In the result, the 
Single Judge held that there was no 
defect in the dismissal orders. 


3. In‘ appeal the same argument 
that was raised before’ the Single Judge 
has been reiterated. In reply the Gov- 
ernment Pleader has drawn our atten- 
tion to Rule 6 of Chapter IX of the 
Kerala Education Rules. Clause (1) of 
the rule lays down that any punil, who 
is deliberately insubordinate or mis- 
chievous or guilty of fraud or mal- 
practice In connection with examinations 
or who is found guilty of any other 
offence under these rules or who by 
his proved conduct is in the opinion of 
the Headmaster likely to cause an un- 
wholesome influence on other pupils, 
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may be, according to the degree of the 
offence, censured, suspended- or dismis- 
sed by the Headmaster. And one of 
the Notes to this clause says that be- 
fore a pupil is suspended or dismissed, 
the Headmaster shall inform the pupil's 
guardian about it, And this rule, ac- 
cording to the Government Pleader, 
fustified the action of the Headmaster. 


4, The counsel of the appellants, 
at this stage, has drawn our attention 
to the decision of Mathew, J. in Presi- 
dent. Commonwealth Co-op. Society, 
Lid. v. Joint Registrar (General) Co-op. 
Societies, 1969 Ker LT 580 = (AIR 
1971 Ker 34) where the learned Judge 
has considered the application of the 
principles of natural justice. The learn-’ 
ed Judge has observed that, even if a 
statute does not expressly provide for 
notice, the justice of the common law 
will supply the omission and will re- 
quire notice and will also require an op- 
portunity to be- given to the ` affected 
party of being heard. In this connec- 
tion, Mathew, J. has considered a few 
English decisions and the decision of 
the Supreme Court in Bhagwan v. Ram 
Chand, AIR 1965 SC 1767. The Gov- 
ernment Pleader has, in his turn, drawn 
our attention to the recent decision of 
the Supreme Court in Union of India 
v. J. N..Sinha, AIR 1971 SC 40. 
Supreme Court has laid down in this 
decision that the rules of natural jus- 
tice are not embodied rules, nor can 
they be elevated to the position of 
fundamental rights? that their aim is 
to secure justice or to prevent miscar- 
riage of justice; that these rules can 
operate only in areas not covered . by 
any law validly made; that they do 
not supplant the law but only supple- 
ment itt that if a statutory provision. 
ean be read consistently with the prin- 
ciples of natural justice, the courts: 
should do so, because it must be .pre- 
sumed that the legislatures and statu- 
tory authorities intend to act in accord- 
ance with the principles. of natural jus- 
tice, but, if a statutory provision either 
specifically or by necessary implication 
excludes the application of any rules of 
natural justice, then the court cannot 
ignore the mandate of the legislature or 
the statutory authority and read into 
the concerned provision ‘the principles’ 
of natural justice; and that the ques- 
tion whether the exercise of a power 
conferred should be made in accordance 
with any of the principles of natural 
justice or not depends upon the express 
words of the provision conferring the 
power, the nature of the power confer- 
red, the purpose for which it is con- 
ferred and the effect of the exercise of 
that power, In laying down this prin- 
ciple, the Supreme Court has referred 


to its earlier decision in A. K. Kraipak 
v. Union of India, AIR 1970-SC 150. 

5. Now, we have to consider 
Rule 6 of Chapter IX of the Kerala 
Education Rules in the light of this 
decision of the Supreme Court, And, 
in this connection, it is obvious that 
the decision of Mathew, J., in the Com- 
monwealth Co-op. Society’s case 1969 
Ker LT 580 = (AIR 1971 Ker 34) Is 
subject to the principles laid down by, 
the Supreme Court. ‘ ` 


— that by necessary implication, 
rule excludes the strict application 
any rulés of natural ice, 
light of this decision, we feel that the 





pugned on the ground 
apply the principles of natural justice. 
._ 7 At this stage, the counsel of 
the appellants has pleaded that these 
young students, who, in their youthful 
exuberance or even ignorance, did cer- 
tain acts without adverting to or fore- 
séeing their magnitude, should not be 
visited with such dire consequences, 
which will mar their entire future; 
that this Court should view the delin- 
quents with, sympathy and give them 
an opportunity to reform. The counsel 
has also pointed out that the appellants 
have been out of school for more 
two years and a half and that this is a 
sufficient punishment for them. Consi- 
dering all the circumstances, we feel 
that the loss of about three years and 
the remorse the students must have 
had during this time and the trouble to 
which they have put their parents, the 
appellants, are sufficient to instil sense 
and reason into them so as to redeem 
them. We, therefore, hope that the au~ 
thorities will consider the question of 


the punishment imposed on stu- 
dents, 
8.. This naturally leads to- the 


question whether there Is any power in 
the authorities to do so: and our at- 
tention has been drawn to Rule 92 of 
Chapter XIV-A of the Kerala Educa- 
tion Rules dealing with the revisional 
powers of the Government. The Divi- 
sion Bench ruling in James Chereath v. 
Regional. Dy. Director of Public Instruc- 
on, Ernakulam, 1971 Ker LR 75 = 
(1971 Lab IC 284) has also been brought 
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to our notice,. where the learned Judges 
have held‘that Rule 92 provides for re- 
. vision from any order passed by a sub- 
ordinate authority, ‘and it is not neces- 
sary to confine its application to orders 
relating to matters falling under Chap- 
ter XIV-A alone. In view of this de- 
sion, we feel that the Government has 
power to reconsider these cases on the 
question of punishment. And we hope 
that the Government will take into con- 
sideration the lapse of two years and a 
half that has -already intervened after 
the incident, during which the students 
could not continue their studies, and 
the other circumstances mentioned by 
us, 8 

9. With the aforesaid observa- 
tion, the appeals are dismissed. - No 
costs, 


Appeals dismissed. 
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V. Kamalaksha Pai, Petitioner v. 
Keshava Bhatta, Respondent. 

Second Appeal No. 679 of 1970, D/- 
29-6-1971. 

(A) Civil P. C. (1908), O, 7, R, 7 — 
Relief can be granted to a plaintiff on 
a ground different from the one stated 
in the plaint provided the defendant is 
not prejudiced. ` (Para 


Thus where the plaintiff brought a 
suit on a specific lease which was not 
established but the defendant admitted 
a different lease of the same property, 
it was held that the Court was compe- 
tent to grant relief based upon the ad- 
mitted lease. AIR 1951 SC 117 and AIR 
1954 Trav-co, 152 and AIR 1941 Nag 95, 
Rel on. ; (Para 5) 

(B) T. P. Act (1882), S. 106 — Notice 
to quit is not bad merely because of 
erroneous particulars so long as the re- 
cipient is not misled, (Para 6) 


Thus where there were two leases 
of the same property but one was in- 
valid and the plaintiff gave a notice to 
quit in respect of the invalid lease, it 
was held that the defendant was not 
and prejudiced and that the 
could be considered a proper 
terminating the only lease that 
the parties in jural relationship. 

i (Para 6) 

Cases Referred: Chronological Parag 
(1954) ATR 1954 Trav-Co. 152 
(V 41) = 1953 Ker LT 587, Velu 
Pillai Padakalingam v. Parama- 

nandan Yesudasan 5 
L951) ATR 1951 SC 177 (V 38) = 
1951 SCR 277, Firm Sriniwas 
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Ram Kumar v. Mahabir Prasad 5 
(1949) AIR 1949 Mad 127 (V 36) = 
1947-2 Mad LJ 559, 
“Nair v. K 
(1941) AIR 1941 Nag 95 (V 28) = 
1941 Nag LJ 134, Udhav Nanaji 
Gadewar v. Narayan Vithoba 


Mangilwar 
(1932) AIR 1932. PC 118 (V 19) = 
59 Ind App 161, Offcial Liqui- 
dator of M. E. Moola Sons Ltd 
v. Perin R, Burjorjee 7 
V. Rama Shenai and R. Raya She- 
noi, for Petitioner; V. R. Venkitakri-~ 
shnan, for Respondent. 


JUDGMENT :— Concurrent findings 
notwithstanding, the learned counsel for 
the appellant has raised a point of law 
which, he cautioned, was not technical 
and insisted that the suit. was liable to 
be dismissed. Learned counsel on both 
sides have argued at length and rulings 
galore have been cited which undoubted- 
ly. shed not only light but also 
demonstrated how simple factual situa- 
tions may’ present themselves with 
puzzling visages - wearing legal masks. 
Even here, I may state that the best 
that could be done to transmute a te- 
chnicality into a substantial point has 
been done by appellant's counsel and I 
shall proceed to consider what I regard 
are the essential questions which seek 
resolution in this case. At the outset 
I may also state that I have always ad- 
opted the view — and do so here — 
that law is essentially an instrument of 
justice although it may occasionally be 
at logger heads with it and the endeav- 
our of the court should be to grant re- 
lief where it is due unless compelled 
by legal obstacles, . 


2. The plaintiff brought the- pre- 
sent suit praying for a decree for deli- 
very of possession of the shop-building 
scheduled to the plaint together with 
arrears of rent, Rs. 519.86, calculated 
at the rate of Rs, 50/- per month, to- 
gether with interest at 6 per cent. The 
court-fee paid and the allegations in 
the plaint leave no one in doubt 
that the suit was one a les- 
sor against his lessee. . The tenancy re- 
ied on was a vadaka cheettu or rent 
bond dated 6-9-1967, marked Ext. A-1 
in the suit. This deed is for-a period 
of 7 months and reads like a lease al- 
though it is signed only by the- defen- 
dant. It fixes a monthly rent of Rupees 
50/-. The period having expired and a 
notice purporting to terminate the te- 
nancy having been sent (vide Ext. A-2) 
the plaintiff claims that he is entitled 
to a decree for eviction with arrears of 
The defendant in his written 
statement admits his possession and the 
execution of Ext, A-1, but pleads that 
the rate of rent has been wrongly shown 
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as Rs. 50/- with ulterior purposes, the 
current rent being only Rs. 15/- -and 
that notwithstanding Ext. A-1, the 
clause fixing the rate of rent at Rs. 50/- 
has not been acted upon. 


3. He has also pleaded discharge 
of rent. It is useful to extract a por- 
tion of the specific plea of the defen- 
dant relating to the lease. “The defen- 
dant begs to submit that the terms of 
the lease were that the defendant is 
Jable to pay only Rs, 15/- per month 
or a term of 7 months.” The defen- 
dant has also contended that long prior 
to Ext. A-1 he had been in possession 
for more than 10 years and that Ext. 
A-1 showing a higher rent was brought 
into existence more to help the plain- 
tiff to find a better buyer for the build- 
ing since he had intended to sell it. In- 
deed, both the courts have concurrent- 
ly held that the defendant was in oc- 
cupation of the suit-building for well 
over 10 years before Ext, A-1. The de- 
fendant himself gave evidence to the 
effect that the rent before Ext. A-1 was 
Rs. 15/- per month. The courts below; 
holding that Ext. A-1 was binding in 
all its terms on the defendant and nega- 
tiving the plea of discharge of rent, de- 
creed the suit as prayed for. i 

4. The only question mooted In 
court by counsel for the appellant is 
that Ext. A-1 is the foundation of the 
action but being unregistered cannot 
operate to create a lease when read in 
the light of Section 107 of the Trans- 
fer of Property Act and Section 49 of 
the Indian Registration Act. There be- 
ing no valid lease in this view, the suit 
brought by the plaintiff as lessor on the 
strength of Ext. A-1 — and Ext. A-1 
alone — must fail, It was argued that 
Section 107 insisted on registered leases 
in cases falling under paragraph 1. The 
term in Ext. A-1 being less than a year, 
we are concerned with paragraph 2 
which prescribes that leases may be 
made “either by registered instrument 
or by oral agreement accompanied by 
delivery of possession.” There is no 
plea, says counsel, of amy oral agree- 
ment coupled with delivery of possession 
and. therefore, a registered instrument 
becomes inevitable if a lease is to be 
created. Ext, A-1 admittedly is unregis-~ 
tered and cannot have the effect of a 
lease. Section 49 of the Indian Regis- 
tration Act leaves no room for doubt 
that any document required by any 
provision of the Transfer of Property 
Act, 1882 to be registered shall affect 
any immovable property unless it has 
not been registered. 

- The conclusion is irresistible that 
Ext. A-l as such fails to produce a 
Jandlord-tenant relationship between the 
plaintiff and the defendant. Moreover, 
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as paragraph 3 of Section 107 requires 
an instrument purporting to create a 
lease to be executed by both the lessor 
and the lessee and Ext. A-1 being ex- 
ecuted only by the defendant, there is 
no escape from the result already rea- 
ched that Ext. A-1 cannot be treated 
as a valid lease. The next enquiry is 
to find out what follows from this con- 
clusion and whether the plaintiff can 
be given relief at all in this suit. The 
admitted facts gleaned from the plead- 
ings and the concurrent findings are 
that the plaintiff and his predecessor in- 
interest have been in possession for 
over 10 years, that prior to the execu- 
tion of Ext. A-1 the rate of rent was 
Rs. 15/- and that the plaintiff has re- 
ceived a notice to quit. Even if Ext. 
A-1 cannot be the basis of a suit for 
recovery of possession as landlord, it 
is still open to the court to grant re- 
liefs to the plaintiff subject to certain 
conditions. On the defendants own 
showing he has been a lessee of the 
plaint building. If that lease has not 
been modified or superseded by Ext. A-1 
— on- account of the very contention 
put forward by the defendants coun- 
sel here, Ext. A-1 is ineffectual as a 
lease — the plaintiff may, perhaps, be 
entitled to reliefs on the footing of the 
earlier lease which subsisted on the date 
of the plaint. 


It is certainly not open to a defen- 
dant, on whose plea a court seeks to 
grant relief to the plaintiff to contend 
that such a course should not be re- 
sorted to and that the facts set out by 
him should not be accepted. It may 
happen that a court chooses to take a 
defendant at his word and grant a re- 
lief to the plaintiff. On that footing 
the former should not then turn round 
and say that the court should not be- 
lieve him. Every party must pay the 
penalty for his being treated as honest 
in court and in this case I may exa- 
mine whether the plaintiff can be given 
a decree on the assumption that the 
defendant when he set up the alterna- 
tive lease with a rental.of Rs, 15/- per 
mensem was speaking the truth. There 
are two difficulties in his way. Could 
such a relief be granted according to 
the procedural law of the land? Second- 
ly, could the plaintiff sustain an in- 
complete cause of action since the notice 
terminating the tenancy proceeded on 
the basis of Ext. A-1 being the lease 
and so it could not have been a termi- 
nation of the specific tenancy put for- 
ward by the defendant. 


5. Order 7, Rule 7 of the Civil 
Procedure Code while enjoining upon 
every plaintiff to state specifically the 
relief which he claims either singly or 


in the alternative, allows the court to 
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grant reliefs which may always be 
given by it as it may think just “to 
the same extent as if it had been ask- 
ed for”. Where a relief is asked for 
in the plaint on a certain basis, the fact 
that the plaintiff asks virtually for the 
relief on a different ground at the time 
of the trial will not disentitle him to 
that relief, provided the defendant is 
not prejudiced. The court has jurisdic- 
tion to adjust the rights of the parties 
on the facts ascertained by it and to 
grant reliefs accordingly, the golden 
rule being that the defendant should 
not be taken by surprise or be em- 
barrassed by such relief being granted 
or on account of the minor shifting of 
ground. It may not be out of place to 
refer to a decision of the Supreme 


Court in Firm Srinivas Ram Kumar v. 


Mahabir Prasad, AIR 1951 SC 177. 
emia J. (as he then was) observ- 
ed: 


"A plaintiff may rely upon diffe- 
rent rights alternatively and there is 
nothing in the Civil P. C. to prevent a 
party from making two or more in- 
consistent sets of allegations and claim- 
ing relief thereunder in the alternative. 
The question, however, arises whether, 
in the absence of any such alternative 
case in the plaint it is open to the 
Court to give him relief on that basis. 
The rule undoubtedly is that the Court 
cannot grant relief to the plaintiff on 
a case for which there was no founda- 
tion in the pleadings and which the 
other side was not called upon or had 
an opportunity to meet. But when the 
alternative case, which the plaintiff 
could have made, was not only admit- 
ted by the defendant in his written 
statement but was expressly put for- 
ward as an answer to the claim which 


the plaintiff made in the suit, there 
would be nothing improper in giving 
the plaintiff a decree upon the case 


which the defendant himself makes. A 
demand of the plaintiff based on the 
defendant’s own plea cannot possibly be 
regarded with surprise by the latter 
and no question of adducing evidence 
on these facts would arise when they 
were expressly admitted by the defen- 
dant in his pleadings. In such circum- 
stances when no injustice can possibly 
result to the defendant, it may not be 
proper to drive the plaintiff. to a sepa- 
rate suit.” 


In Velu Pillai Padakalingam v. Parama- 
nandan Yesudasan, AIR 1954 Trav-Co 
152 the plaintiff brought a suit on a 
specific lease which he could not estab- 
lish and the defendant had admitted in 
his written statement another lease, the 
court made the following observations 
In that context: 
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"The only question is whether it 
is competent for the court to award a 
relief to the plaintiff when the specific 
case of the lease alleged by him is found 
against and when another ement 
of lease is admitted by the defendant 
Sceeceecsces When a plaintiff brings a suit 
on a specific lease which is not estab- 
lished but the defendant admits a dif- 
ferent lease it is competent for the 
court to award relief to the plaintiff 
based upon the admitted lease.” 


Reliance is placed in this decision on 
the earlier Supreme Court ruling men- 
tioned by me. To the same effect is 
another decision in Udhao Nanaji Gade- 
war v., Narayan Vithoba Mangilwar, AIR 
1941 Nag 95. The law, is therefore, 
clear that the plaintiff can be granted 
the relief he seeks. If he could have 
put forward as an alternative ground 
the facts pleaded by the defendant to 
make out an earlier lease (sic), In the 
present case, it would have been per- 
fectly possible for the plaintiff to have 
stated alternatively that if Ext. A-1 was 


‘not valid for any reason, he should be 


given a decree for recovery of posses- ' 
sion and arrears of rent on the strength 
of the earlier lease. i 


6. The further contention raised 
by the appellant is that a lease has to 
be terminated in the manner prescrib- 
ed under -Section 106, of the Transfer 
of Property Act. In deed. :such a ter- 
mination is part of the cause of action 
as has been pointed out in the decision 
in Narayanan Nair v. Kunhan Manna- 
diar, ATR 1949 Mad 127. A notice has 
been sent in this case and no finding, 
nor even an issue, that the lease has not 
been terminated validly has been made. 
But the specific contention is that what 
was terminated was the suppo lease 
created by Ext, A-1 while what is re- 
quired, if the relief on the alternative 
lease ‘pleaded by the defendant ought to 
be granted, is the termination of the 
earlier lease. Granting a landlord-te- 
nant relationship between the parties 
and further granting that both the lea- 


. ses are capable of being terminated by 


notice to quit, unless there are special 
cire ces, we may construe the 
provisions regarding the determination 
of the lease by a notice under Section 
108 of the Transfer of Property Act 
liberally so as to relate to the only 
base out of the two that subsists. The 
rule has been to make lame and in- 
accurate’ notices sensible where the re- 
cipient cannot have been misled as to 
the intention of the giver (Mulla, Trans- 
fer of Property (5th Edn.) page 666). 
A liberal construction: is put upon a 
notice to quit so that it is not defeated 
by minor errors. 
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The authorities’ establish the posi- 
tion that notices to quit. may notwith- 
standing erroneous particulars, be still 
.|good and effective so long as the re- 
mient is not misled. In the present 
case, I am unable to see any circum- 
stance which may reasonably read 
the defendant or prejudice him if. 
accept Ext. A-2 as a proper notice ts 
minating the only lease that bound the 
plaintiff and the defendant in jural re- 
lationship. In substance, and with rea- 


sonable clarity. Ext. A-2 indicates to 


the defendant the Intention. of the 
plaintiff to determine the. existing te- 
nancy between them. This settles the 


question of the sufficiency of the notice. . 


7. Counsel for the respondent 
wanted me to disallow the plea of non- 
registration and consequent invalidity of 
Ext. A-1 as a lease, himself 
upon a ruling of the Privy Council. in 
Official Liquidator of M. E. -Moola Sons. 
Ltd. v. Perin R. Burjorjee, AIR 1932 


such a plea may be disallowed when 
taken for the first time in the higher 
courts but indicated that where the un- 


registered documenf*is the foundation - 


of the fudgment affecting immovable 
property, such a plea may be- raised 
even at that very late stage. In the 
Instant case, ee respondent’s submis- 
sion that had he known about this plea 
he might have resorted to alternative 
reliefs and even.may have sought re- 
covery of possession on title. lends şub- 

_ stance to his objection, but in view of 
the fact that I am able to give the 
tiff relief on the facts set ; 

the written statement, I do not wish 
to make a final pronouncement on the 

legal objection. 
8. e consequence of rejecting 
Ext. A-1 r 

ing upon the facts stated in the written 
statement of the defendant as constitut- 
ing the terms of the lease is that the 
rate of rent will be reduced to Rs. 15/- 
from Rs. 50/-. In these circumstances, 
{ confirm the decree so far as the relief 
of recovery of possession is concerned, 
but in so far as the arrears of rent and 


future rent have been decreed, the rate viso 


of rent for use and occupation of 
the building would be pared down to 
Rs, 15/- per month. Counsel for the 
appellant has submitted that he may be 
ven a reasonable time to shift his 
usiness in the event of eviction being 
Girected. It must be remembered that 
In the Kerala State, it is difficult to 
find an alternative accommodation at 
short notice and to drive a man out of 
his business all of a sudden may cause 
him injury far beyond the calculations 
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as an invalid lease, and rely-` 
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of. the partles. _I would, therefore, grant 
him time till the 30th of September, 
1971 to vacate. 

- 9 The appeal, with the. modifi- 
cations I have indicated -above, is dis- 


Order accordingly. 


‘mnissed with 
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pondent. 


Second” Appeal No. 388 of 1967, D/- 
10-1- ee against order Ea Ist Addl. 


Sub. . Ernakulam in N 
AN A, S. No. 10 of 


Kerala Land Reforms A 1963 
of 1964), Section 2 (25) ea hs 
amended by Act 35 of Pale — Kudiki- 

dappukaran’ — Effect of proviso, 

‘A person claiming to be Kudikidap~ 
pukaran has to 


poia. as anen 
e proviso does 
not a the occupant of this burden. 
A person wanting to take advantage of 
the proviso has to establish that there 
is a but within the meaning of Section 


@) (a) read with Explanation II (a) and 


his occupation during the period 
eG in the poneo: Similarly a 
wanting to take advantage of 
Section 2 (25) (b) must satisfy the re 
quirements, thereof read with Explana-~ 
tion I (b) and also that he. was in. 
occupation for the period mentioned in 
the proviso, (Case law discussed), 
(Paras 12, 13) 
Where the permission was granted 
only to construct a shop building for 


conducting a trade and it was so con- - 
- structed and used, 


the subsequent user 
of the shop building for residence by 
the transferee from the lessee without 
the consent of the owner of the land 
will not make him a ‘kudikidappukaran’ 
within the meaning of Section 2 (25). 
He cannot ‘take advantage of the pro- 

; (Para 14) 


Chronologi Paras 


Ker LJ 707, Mariam v. Xavier LL 
(1971) 1971 Ker LT 822 = 197L 
. Ker LJ Lakshminarayana 
ape Andunhi Beary -6 
967) S. 1345 of 1967 (Ker) iL 
190) Ker LT 873, . Gopalan 
; 10 
(1961) S. A. No, 558 of. 1961 (Ker) 9 
BP/CP/A937/72/LGC 
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. ` L. Gl Oti and E. A. Abubakar, for 
Appellants; M. Kumaran, M, V. Kam- 
math and T. N. Sarala, for Respondent. 


KRISHNAMOORTHY IYER, J.:— 
The first defendant in O. S. 56 of 1962 
on the file of the additional Munsiffs 
Court; Ernakulam, is the appellant. The 
suit is for recovery of the site on which 
the plaint B schedule building stands 
after its removal or in the alternative 
for recovery of the building on pay- 
“ment of its value. f 


2. The plaint A schedule which 
includes the site on which the plaint B 
schedule building stands belonged to 
Ananda Sankara Narayana Iyer who sold 
the same to Peter John. The latter 
conveyed. his interest to the plaintiff. 


.On 3-11-1113 Kunjan Marak- 
kar obtained permission from. Ananda 
Sankara Narayana Iyer to put up the 
B schedule building which was original- 
ly a shop building. The first defendant 
purchased the building from Kunjan 
Marakkar as per sale deed dated 25-4- 
1124 and is now residing in the build- 

The Courts below decreed the 
claim of the plaintiff overruling the 
plea of the defendant’ based on Sec- 
tion 75 of the Kerala Land Reforms: Act, 
1963 (Act I of 1964). 


4. Counsel for the first defend- 
ant raised before us two contentions. (1) 
The first defendant is entitled to the 
benefit of Section 106 of the Kerala 
Land Reforms Act, 1963. and (2) The 
first defendant is a kudikidappukaran 
under Section 2 (25) of the said Act 
and therefore the decree for recovery of 
possession of B schedule building in 
Boas ODE Bape Bee BE ar 


5. In view of the decision In 
Lakshminarayana Shetty v. Andunhf 
Beary, 1971 Ker LT 822 that a transferee 
from a lessee is not entitled to pro- 
tection under Section 106 (1) of the 
Kerala Land Reforms Act, counsel for 
the first defendant did not press the 
first point. ; 


6. We shall therefore take up for 
discussion the plea that the first de- 
fendant is a kudikidappukaran within 
the meaning of the Kerala Land Re- 
forms Act, 1963. By Ext. P-4 Kunjan 
Marakkar was given permission only to 
put up a shop building for the purpose 
of conducting a trade in the plaint pro- 
perty. It is admitted by the first de- 
fendant that Kunjan Marakkar had on 
the basis of Ext. P-4 constructed only 
a shop building and was trading there. 
_ The plea of the first defendant is that 
after he obtained the transfer under 
Ext. P-5 he has been exclusively using 
the building for his residence since 1952 


ALK 
with the permission of D. W. 2 the 
then owner of the land. It has been 


concurrently found that there was no 
such permission from D. W. 2. The 
said finding was not challenged before 
Us. f 


T. The question Is whether in 
these circumstances the subsequent user 
of the shop building for residence of 
the first defendant without the consenf 
of D. W. 2 will make him a kudikidap-~ 
pukaran within the meaning of Sec« 
tion 2 (25) of the Kerala Land Reforms 
Act, 1963. Since the decision in the 
case turns on the Interpretation of Sec- 
tion 2 (25) of.the Kerala Land Reforms 
Act, 1963 as amended by Act 35 of 1969 
we shall extract the same: 


“‘kudikidappukaran’ means a per 
son who has neither a homestead nor 
any land exceeding in extent three cents 
in any city or major municipality or 
five cents in any other municipality om 
ten cents in any panchayat area or 
township, in possession either as owner 
or as tenant, on which he could erect 
a homestead and— 


__ (a) who has been permitted with on 
without an obligation to pay rent by a 
person in lawful possession of any 
to have the use and occupation of a 
portion of such land for the purpose of 
erecting a homestead; or 


_ (b) who has been permitted by a 
person in lawful possession of any land. 
to occupy, with or without an obliga- 
tion to pay rent, a hut belonging to such 
person and situate in the said land; and 
‘kudikidappu’ means the land and the 
homestead or the hut so permitted to 
be erected or occupied together with the 
easement attached thereto: 


Provided that a person who. on the 
16th August, 1968, was in occupation of 
any land and the homestead thereon, of 
in occupation of a hut belonging to any, 
other person, and who continued to ba 
in such occupation at the commences 
ment. of the Kerala Land Reforms 
(Amendment) Act, 1969, shall be deema 


‘ed to be in occupation of such land and 


homestead, or hut, as the case may be, 
Ye permission as required under this 
use,” 


“Tt is not necessary for the purpose 
of this case to repeat the Explanations 
to the above provision. 


8. The attractive and interesting 
submission of counsel for the first de- 
fendant is that in view of the proviso 
the first defendant should be deemed to 
have obtained the land with permission 
to construct a homestead. The point to 
be decided is whether the fiction creat- 
ed by _ the proviso to Section 2 (25) 
operates to this extent, 
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9. In S. A. 558 of 1961 (Ker) 
elu Pillai, J. had to consider the ques- 
tHon whether a subsequent revocation of 
the permission granted to have the use 
and occupation of the land for erecting 
a homestead will disentitle the licensee 
from claiming kudikidappu rights under 
the Act. The learned Judge found that 
no renewal of such permission is neces- 
sary from time to time and the subse- 
quent revocation is immaterial in view 
of Section 2, clause (25) of Act I of 
1984. It is, no doubt, true that the 
learned Judge has not adverted to the 
specific part of the Section to draw his 
conclusion. 


10. Almost an identical question 
was considered by Madhavan Nair, J. 
in Gopalan v. Chellamma, 1966 Ker LT 
673 based on Section 2 (25) of Act I of 
1964 before it was amended by Act 35 
of 1969. We shall only extract Expla- 
nation II of Section 2 (25) before it was 
amended by Act 35 of 1969 as it is 
not necessary to repeat the main part of 
the Section which was substantially the 
same as the one now in force: 

“Explanation I.— Any person who 
was in occupation of a ‘kudikidappuw’ on 
the 11th day of April, 1957, and who 
continued to be in such occupation at 
the commencement of this Act, shall be 
deemed to be in occupation of such 
kudikidappu with ion as requir~ 
ed under this clause.” 


Madhavan Nair, J. took the view 
that apart from the initial permission 
contemplated by Section 2 (25) it is 
necessary for the claimant to prove that 
his occupation till llth day of April 
1957 was with the permission of the 
landlord and the fiction regarding the 
permission can operate only from 11-4 
1957. 

11. Krishna Iyer, J. had to inter- 
pret the proviso to Section 2 (25) of Act 
E of 1964 as amended by Act 35 of 1969 
in Mariam v. Xavier, 1971 Ker LT 709. 
It is enough for us to auote the head- 
note of the decision which is in these 
words: 

“Running right through ‘all the 
benignant enactments relating to kudi- 
kidappus is a striking feature. that pro- 
tection is given only to those who: have 
built and/or entered huts with the per- 
mission of the one lawfully in posses- 
sion.” 

‘But Subramonian Poti, J. in S. A. No. 
1345 of 1967 (Ker) after a very elabo- 
rate discussion doubted the correctness 
of the decision of Krishna Iyer, J. and 
made some observations which are no 
doubt obiter. The learned Judge said: 

“I am also again unable to read 


the proviso as clarifying ee meaning of 
the definition contained in the 
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clauses in Section 2 (25). While the 

earlier clause requires permission in 
order to claim to be a kudikidappukaran, 

the proviso embodies a legal fiction. 
enabling any person to invoke that fic- 
tion so as to presume permission which 
is required to satisfy the definition and 
that is necessarily the function of. the 
proviso. 


‘Therefore, I am of the view that 
any person who is in occupation of any 
land and the homestead thereon on 
16th August 1968 or is in occupation of 
a hut belonging to any other person on 
that day and continues to be in such 
occupation on 1-1-1970 would be deem- 
ed to be in occupation:of such land and 
homestead or hut as the case may be 
with permission as required under 
clause (a) or (b) of Section 2 (25), as, 
the case may be, and in that event he 
will be a kudikidappukaran. Had this © 
case rested on the decision of this ques- 
tion’ I would have referred this case to 
a Division Bench of this Court in view 
of the different approach to this ques- 
tion by my learned brother.” (the refer- 
ence being to the decision of Krishna 
Iyer, J. cited by us). 

We have to point out at the out- 
set that the question mooted before us 
is not free from difficulty. 

12. The proviso introduces a legal 
fiction. A person claiming the benefit 
of the proviso has to prove that he was 
in occupation of the land and the 
homestead thereon or he.was in occu- 
pation of the hut referred to in Cl. (b) 
on the 16th day of August, 1968 and 
he must also prove that he has been 
continuing in such occupation on the 
date of the Kerala Land Reforms 
(Amendment) Act, 1969 (Act 35 of 1969). 
Explanation IT to Section 2 (25) defines’ 
‘homestead’ and ‘hut’. -It reads’ 

“For the purposes of this clause — 

(a) ‘hut? means any dwelling house 
constructed by a person other than the 
person permitted to occupy it— 

(i) at a cost, at the time of con- 
struction, not exceeding seven hundred 
and fifty rupees; or 

(ii) which could have at the time 
of construction yielded a monthly rent 
not exceeding five rupees, and included 
any such dwelling houses reconstructed 
by the kudikidappukaran in accordance 
with the provisions of Section 79; and 


(b) ‘homestead’ means, unless the 
context otherwise requires, any dwel- 
ling-house erected by the person permit- 
ted to have the use and occupation of 
any land for the purpose of such erec- 
tion; and includes any such dwelling- 
house reconstructed by the Kudikidappu- 
karan in accordance with the provisions 
of Section 79.” 


[Prs. 9-12] 


s 


116 Ker. [Prs. 1-3] C. Abdulla v, FE. L Damodaran (Raghavan C. J3 


The point to be considered is when 
a person proves ‘the conditions stated in 
the proviso whether the initial permis- 
sion contemplated by Section 2 (25) (a) 
-and (b) can be presumed. To apply the 
proviso there should be a kudikidappu. 
According to Section 2- (25) a kudiki- 
dappu means the land and the home- 
stead erected by the person to whom 
permission is given under clause (a) or 
the hut occupied under the terms of 
„clause (b). A person claiming to be 
kudikidappukaran has therefore to prove 
that the Homestead which is occupied by 
him was erected by him on a d 
given to him for that purpose or that 
his occupation of the hut was given.to 
him as stated in Section 2 (25) (b). ‘The 
proviso does not relieve the occupant of 
this hurden. 


13. Had ft not been for the pro- 
viso it may be necessary for the occu- 
pant to prove the continuance of . the 
permission referred to in clauses (a) and 
(b) till 16th day of August, 1968. The 
effect of the proviso is only to over- 
come the legal consequences arising 
from the termination of the licences 
granted for purposes mentioned in 
clauses (a) and (b) by the owner of the 
land or by a person in lawful possession 
of the same. The proviso operates only 
to the extent. of deeming the continu- 
ance of the permission or licence. In 
our view, a person wanting to take 
advantage of the proviso has to establish 
that there is a hut within the mean- 
ing of Section 2 (25) (a) read with Ex- 
planation II (a) and also his occupation 
during the period mentioned in the 

‘|proviso. Similarly a person wanting to 
take advantage of Section 2 (25) - (b) 
must satisfy the requirements thereof 
read with Explanation II (b) and also 
that he was in occupation for the 
period mentioned in the proviso. To 
excuse a person on the basis of the. 
proviso from proving the ingredients of 
Section 2 (25) (a) or (b) will be to set 
at naught the effect of the Section it- 
self. Such an interpretation of the 


proviso should as far as possible be 
avoided. 
14, The permission granted In 


the case before us is only to construct 
a shop building. There was no permis- 
sion granted: to use the same as a home- 
stead. In these circumstances. the pro- 
viso cannot help the first defendant. 


15. We, therefore, dismiss the ap- 
peal but without costs. 


Appeal dismissed. 


eee | 
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AIR 1972 KERALA 116 (V 59 C 33) 
T. C. RAGHAVAN. C. J. AND 
ı P. UNNIKRISHNA KURUP, J. 
Choyyeri Abdulla, Appellant v, Erane 
cherry [lath Damodaran Namboodiri and 
others, Respondents, 
Second Appeal No, 849 of 1968, D/= 
7-12-1971, eo 
Civil P. C. (1908), O. 22, R. 4 b 
Procedure in case of death of one of 
several defendants — Remand of case by 
Appellate Court without taking note of 
death of one. of the defendants — Proper 
course to be adopted by lower Court for 
impleading the Legal Representatives of 
the deceased defendant on record ig to 
refer the case back to the Appellata 
Court. AIR 1923 Cal 676 Rel. on. AIR 
1967 Ker 135 Ref, (Para 5) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 Ker 135 (V 55) = 
1967 Ker LT 777. Meenakshy Pilla~ 
i Lakshmi pa 
5) = 
1958 BLJR 156, Bhagwat Prasad 
ton 


v. Bansi Mah 
(1923) AIR 1923 Cal- 676 (V 10) = 
37 Cal LJ 494, Abdul Aziz v. Lak- 
shmi Chandra Majumdar 3 
P. P. Ananthanarayana Iyer and M, 
P. R. Nair, for Appellant. 
RAGHAVAN, C. J.:— This is a case 


slightly out of the ordinary as will pre« 
sently appear. 


2. There was a suit against the 
appellant (the first defendant) and others} 
dismissed. Pendi 


z 


and the suit was dis A en 
appeal before the Subordinate Judge, one 
of the defendants died. That was not 


noted; and in the appeal, the Subordi- 
nate Judge set aside the decision of the. 
Munsif and sent the case back for fresh 
disposal Pending the case before the 
Munsif after the remand. the death of 
the defendant was noted and: that was 
brought to the notice of the Mumsif, 
Applications for setting aside abatement 
and for impleading the legal representa~ 
tives were also filed before the Munsif, 
The Munsif. since he had no jurisdic- 
tion to implead the legal representatives, 
gent the case to the Subordinate Judge 
with a report; and after the case reach~ 
ed the Subordinate Judge, the plaintiff 
(the contesting respondent) filed appli- 
cations before the Subordinate Judge for 
setting aside abatement and for implead- 
ing the legal representatives. And the 
legal representatives were impleaded, 
after which the case was again remand- 
ed to. the Munsif for fresh enquiry. I£ 
is against this that the second appeal 
has bean : 


3. It is argued by the appellant's 
counsel that the procedure adopted by 
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the Munsif fn sending a report and sub- 
Mitting the case to the Subordinate Judge 
was incorrect. On the other hand, . the 
counsel of the contesting respondent has 
drawn our attention to the decision of 
the Calcutta High Court in Abdul Aziz 


sion of the High Court holding that the 
decision was void since the judgment of 
the High Court was passed without 
knowing about the death of a party. 
And the Subordinate Judge restored his 
previous decision. Against that. another 
appeal was taken before the High Court; 
and in the appeal, the High Court ob- 
served that the proper course for the 
Subordinate Judge was to have sent the 
case to the High Court with a report and 


not to have ignored the decision of the. 


High Court. The counsel of the respon- 
dent has submitted that this decision has 
been followed by other High Courts as 
well. But. we are not citing all the deci- 
sions the counsel of the respondent has 
collected. We shall mention only one 
decision, namely, Bhagwat Prasad v. 
Bansi Mahton, AIR 1958 Pat. 278, where 
a learned Judge of the Patna High Court 
has followed the decision of the Calcutta 
High Court mentioned above. 


4. In this connection, the decision 
of our Court by Vaidialingam J. in 
Meenakshy Pillayathiri Amma v. Lakshmi 
Amma, 1967 Ker LT 777 = (AIR 1967 
Ker 135) has also been brought to our 
notice. The learned Judge has consider- 
ed several decisións and has held that 
in such a case (the facts in that case 
were not exactly similar) the court has 
inherent power under Section 151 of the 
Code of Civil Procedure read with O. 22 
thereof to implead the legal representa- 
tives so as to do justice between the 
parties. In the case before us. the ac- 
tion of the Munsif in. placing the case 
before the Subordinate Judge with a re- 
port can also be justified under Sec- 
tion 151. 

5. We feel that the decision of 
the Calcutta High Court is good autho- 
rity on the question; and we follow the 
same. 

6. The second appeal Is dismissed. 
Na costs. 

T. The records will be sent back 
without delay. 

: Appeal dismissed.’ 


M, T. Cherian v. P. V. Naik & Co, 
. AIR 1972 KERALA 117 (V 59 C 34) 
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M. U. ISAAC, J. 


M. T. Cherian, Petitioner v, The 
Pankal Vittal Naik -and Co, (P) Ltd.. 
Mattancherry and another, Respondents. . 

C. M. P. No. 8591 of 1971 in A. & 
No. 357 of 1971. D/- 6-12-1971. 


Limitation Act (1963), S. 5 — Snuff- 
cient Cause — Delay in filing appeal — 
Delay due to oe on of review ap- 
— pplicant acting diligently 
and bona fide in filing review applica- 
tion — Prosecution of review application 
‘sufficient cause’ for condoning delay. AIR 
1917 PC 156 and AIR 1937 PC 276, (1922) 
64 Ind Cas 516 (Rang) Bel. on. AIR 1940 
Oudh 310. Dissented from. 

(Paras 9, 10) 


Where in filing review application 
the applicant acted with extreme delig- 
ence and from the facts that he acted 
under competent legal advice and that 
the trial court allowed the review appli- 
cation it could also be said that the appli- 
cant acted bona fide then it would be a 
fit case. for condoning the delay. The 


- fact that the appellate court took a dif- 


ferent view would not be relevant in 
deciding the bona fides of the action 
taken by the applicant. AIR 1917 PC 156 
and AIR 1937 PC 276 and (1922) 64 Ind 
Cas 516 (Rang) Rel. on. AIR 1940 Oudh 
310. Dissented from. (Paras 9. 10) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1953 (V 57) = 

(1969) 2 SCWR 428. Lala Mata 

‘Din v. A. Narayanan 6 
(1940).AIR 1940 Oudh 310 (V 27) = 

1940 Oudh WN 281, Muhamud 

Ali v. Wajid Ali 8 
(1937) AIR 1937 PC 276 (V 24) = 

41 Cal WN 1189. Rajendra Baha- 

dur v. Rajeshwara Bali 6 
(1927) AIR 1927 Bom 221 (V 14) = 

29 Bom LR 344, Seshgiri Narayan 

v. Venketesh Laxman 7 
(1922) 64 Ind Cas 516 = 13 Bur 

LT 219 (Rang). Maung Dau Na 

v. Ma Kaya f 8 
(1917) AIR 1917 PC 156 (V 4) = 

ILR 45 Cal 94, Brij Indar Singh 

v. Kanshi Ram 6 


. . C. S. Ananthakrishna Iyer for Peti- 
tioner; J. Renganathan Kamath and 8S. 
Parameswaran, for Respondents, 
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. ORDER:— This is an application pal 
the appellant under Section 5 of 
Limitation Act, 1963 to condone the ae 
lay of not filing the appeal within the 
prescribed period and to admit the same 
as there is sufficient ground for not pre- 
fering it within the time 

2. The appellant is the first de- 
fendant in a suit which was filed for re- 
covery of money due under a simple 


mortgage. The first defendant contend-. 


ed. among other things, that the mort- 
gage was executed for amounts that 
-would be found due to the plaintiff on 
account of forward contracts in cocoanut 
oil carried on between the parties, that 
the said. transactions were illegal. that 
the plaintiff was not. therefore, entitled 
to recover any amount under the mort- 
gage, that these transactions continued 
between the parties after the execution 
of the mortgage, and that the first de- 
fendant was in any event entitled to get 
credit for the amounts due to him on 
account of subsequent transactions. In 
his evidence, he stated that he had pard 
to the plaintiff in the account of his 
father Rs. 6,651/- from 20-3-1952 till 
16-3-1956, and Rs, 21,381.5.7 in his own 
account from 23-4-1952 till 29-6-1957, 
that all these payments are seen in the 
plaintiff's books of account, which were 
produced before the Court, that all the 
payments had been made in cash and by 
cheques, that he had filed statements in 
Court showing the said payments, and 
that he was entitled to get credit for 
the same. The trial court held that. the 
dealings between the parties in cocoanut 
oil were wagering contracts, and that the 
plaintiff was entitled to recover only the 
price of copra sold to the first defend- 
ant after deducting the payments which 
the first defendant: was found to have 
made to the plaintiff. Accordingly the 
trial court gave a decree for the value of 
the copra-after deducting therefrom the 
subsequent payments made by the frst 
defendant, which the trial court fixed at 
Rs. 4,549.10 on the basis of Ext. P15 
which is an English translation of the 
relevant folio of the plaintiff's ledger for 
the year 1951-52. ~ 


3. Eight days after the first de- 
fendant obtained certified copies of the 
Judgment and the decree, he made an 
application in the trial court for review 
of the judgment and decree on the ground 
that in the light of the findings the trial 
court should have given him credit not 
only for Rs, 4,549.10 but also for the two 
amounts of Rs. 6.651/- and Rs. 21,381.5.7, 
which are credited in the plaintiff’s books 
of account as deposed by the first defend- 
ant, and that the omission to take into 


account these two sums and give credit - 


for the same was an error on the ‘face of 
the record. The review. application also 
stated that the first defendant’s advocate 
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had prepared statements showing the 
particulars of the amounts credited in the 
plaintiffs books, that he deposed in his 
evidence that the said statements had 
been filed in court on the impression that 
his advocate had done so, but by over- 
sight the advocate had not actually fled 
them, and that if the said statements had 
been filed. the above error would not 
have perhaps occurred. The first de- 
fendant’s advocate also filed an affidavit 
confessing his mistake in not filing the 
above statements in court, and produced 
them along with the review application. 
It is obvious from the deposition of the 
frst defendant that himself and his ad- 
vocate proceeded on the assumption that 
the said statements had been produced 
in Court. The trial court accepted the 
first defendants case and allowed the 


review application. 


4. The plaintiff filed an appeal 
from the order of the trial court. This 
Court took the view that the facts alleg- 
ed by the first defendant did not con- 
stitute proper ground for review, and 
that. in so far as the plaintiff's books of 
account had not been duly proved by 
producing translations of the relevant 
folios, it was not open for the trial court 
to rely on the statements produced by 
the first defendant on the basis of the 
entries in the said books. Accordingly 
the appeal was allowed by judgment 
dated 25th March 1971. Thereupon the 
first defendant filed the present appeal 
on 27-3-1971 along with the present ap- 
plication for condonation of the delay. He 
states that he was bona fide prosecuting 
the review application. and that the 
period of pendency of that application 
and of the appeal in this Court may be 
excluded in reckoning the time for filing 
of the appeal. The application is oppos- 
ed by the plaintiff, 


5. There ig no dispute that Sec- 
tfon 5 of the Limitation Act 1963 would 
apply to the case, The. only contention 
is that there was no ground for filing a 
review application, as was ultimatelv 
held by this Court, and that the prosecu- 
tion of such an ill-advised proceeding 
would not constitute a sufficient ground 
for condoning the delay of not filing the 


- appeal within the proper time. Counsel 


for the first defendant contended that he 
filed the review application and prosecut- 
ed it.on the bona fide belief that it was 
the vroper remedy, that the trial court 
granted him relief and the fact that the 
appellate court took a different view does 
not affect the bona fide character of the 
action taken by him, that he has acted 
diligently in the matter of filing the 
review application and filing the appeal, 
and that the non-filing of the appeal 
during the period of the pendency of 


review application would be for sufficient 


1972, 


fround within the meaning of Section 5 
of the Act. A number of decisions were 
cited by counsel for both parties in sup- 
port of their respective contentions. 


8. Counsel for the first defendant 
referred me to the decision of the Privy 
Council in Brij Indar Singh yv. Kanshi 
Ram, ILR 45 Cal 94 = (AIR 1917 PC 156). 
In that case, the plaintiff applied for re- 
view of an order dismissing a suit as 
abated. The review was allowed. But 
the High Court set aside the order of the 
trial court on the ground that the review 
was not maintainable and that the proper 
remedy was appeal Then the plaintiff 
filed an appeal which was resisted on 
the ground of limitation. The High Court 
dismissed the appeal holding that the 
time spent for prosecution of the pro- 
ceedings arising out of the review ap- 
plication cannot be excluded in reckoning 
the period of limitation. In reversing the 
decision of the High Court, the Privy 
Council approved the following statement 
as laying down a general rule applicable 
in such cases:— i 


“If a party presents an application 
for review of judgment within the ordi- 
nary period of limitation for appealing. 
the time occupied by the court in dis- 
posing of such application will not be 
reckoned among the days limited for ap- 
pealing, but will be added thereto and a 
memorandum of appeal represented with- 
in such extended period will be. received 
as presented within time.” 


In Rajendra Bahadur v. Rajeshwara Bali 
AIR 1937 PC 276 the Privy Council 
followed the principle laid down in the 
above decision, and applied it to a case, 
where by mistake a party filed an appeal 
in a wrong court and the question arose 
whether the time spent for prosecuting 
the appeal in that Court can be excluded 
in reckoning the period of limitation. of 
the appeal filed in the proper court, The 
Supreme Court has also held in Lala Mata 
Din v. A. Narayanan, (1969) 2 SCWR 
428 = (ATR 1970 SC 1953) that Sec. ĵ 
of the Limitation Act would be attracted 
under similar circumstances. 


7. As against the above autho- 
rities, counsel for the plaintiff invited my 
attention to the decision of the Bombay 
High Court in Seshgiri Narayan v, 
Venketesh Laxman, AIR 1927 Bom 221. 
In that case, the petitioner first applied 
for a review of the judgment. When that 
was dismissed he applied for-leave to 
appeal from the judgment to the Privy 
Council; and also for condonation of the 
delay occurred in filing the said applica- 
tion: The court rejected the application 
holding that the period spent for pro- 
secuting the review application cannot be 
excluded in reckoning the period of 
limitation. A reading of this decision 
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would show that the court was not laying 
down any such general proposition; buf 
it was a decision on the particular facts 
of the case. Firstly, the application was 
time barred, even after excluding the 
Period of pendency of the review appli- 
cation. Secondly. the court found that 
there was no scope for thinking that 
review would have been a proper remedy 
in the case, and that the same was filed 
without bona fides for protracting the 
litigation. This decision does not. there~ 
fore, support the plaintiff, 


8. Another decision relied on by. 
counsel for the plaintiff is that of the 
Chief Court of Oudh in Muhamud Ali v, 
Wajid Ali, ATR 1940 Oudh 310. Counsel 
relied on the following passage in that 
decision. t 

“An appellant who desires to be ex- 
cused the delay must satisfy the courf 
that there were sufficient circumstances 
existing in the case to account for the 
delay; and therefore the appellant must 
satisfy the court that there were reason- 
able grounds for review”. g 
Counsel for the plaintiff also cited the 
decision of the Rangoon High Court in 
Maung Daw Na v. Ma Kaya. (1922) 64 
Ind Case 516. In that case, the court 
quoted with approval the following state. 
ment as laying down the correct law: 

“The true guide is whether the ap- 
pellant has acted with reasonable dili- 
gence in the prosecution of his appeal. 
He ought to be deemed to have so acted, 
where after deducting the time spent in 
prosecuting with due diligence a proper 
application for review of judgment. the 
period between the date of the decree ap~ 
pealed from and the date of presenting 
the appeal does not ‘exceed the period 
prescribed for preferring an appeal” 


9, I, respectfully agree with the 
above statement of the law: but I am 
unable to accept the proposition stated 
in the Oudh case. If there are sufficient 
and reasonable grounds for the review, 
the review would have been allowed. and 
there would be no scope for filing an ap- 
peal and the question of condoning any 
delay would not arise at all. I consider 
that it is well established on the deci~ 
sions of the Privy Council referred to 
above that what is material is not whe- 
ther there were reasonable grounds to 
take the earlier proceeding which ulti- 
mately did not succeed. but whether the 
party acted bona fide in taking the said 
proceeding, and acted diligently in pro- 
secuting the same and in filing the appeal 
after the termination of the proceeding. 
If he did so. it would be sufficient ground 
for not filing the appeal in time; and the 
delay would be excused, 

. 10. In the instant case, the first 
defendant applied for copies of the judg- 
ment decree on the 8th day of the 
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Judgment, the application for review was 
fled 8 days after obtaining the copies, 
and this appeal was filed two days after 
the decision of this Court which set aside 
the order of the trial court on the review 
application. Therefore. he has acted with 
extreme diligence in filing the review ap- 
plication, in prosecuting it and in filing 
this appeal. I have already referred to 
the circumstances under which the ‘peti- 
tioner happened to file the review ap- 
plication, He acted under competent legal 
advice, The trial court took the view 
that it was the proper remedy on the 
facts and ces of the case; and 
it allowed the application. Therefore, 
there can be no doubt that the first de- 
fendant acted bona fide in filing the re- 
view application, The fact that the av- 
pellate court took a different view is not 
relevant in deciding the bona fides of the 
action taken by him. The subject-matter 
of the dispute involves a fairly large 
amount; and an appeal filed by the plain- 
tiff from the same decree is pending in 
this Court. This is, therefore. an emin- 
ently fit case for condoning the delay and 


admitting the appeal. This application is - 


- accordingly allowed; and the ye ig ad~- 
mitted, I make no order as to 
Application allowed, 





AIR 1972 KERALA 120 (V 59 C 35) 
- T. C. RAGHAVAN, C. J. AND - 
P. UNNIKRISHNA KURUP, J. 
Collector of Customs and Central 
Excise. Cochin and another, Appellants v. 
Kesava Reddiar, Respondent. 


Writ Appeal No, 922 of 1969, DJ- 


40-11-1971. 


(A) Gold Control Rules, W. 126-C D 


— Seizure of gold ornaments hidden in 
ante-room of the shop — Articles held 
were offered for sale in contravention of 
the Rule though they were not “exposed. 
for sale”, strictly sp (Para 3) 
(B) Gold Control Rules, R. 126-H (1) 
=- Word ‘gold’ includes ornaments — 
the ornaments seized were not included 
in the return submitted by the dealer, the 
rule is contravened, (Para 5) 
(C) Gold Control Rules, R. 126-G (1) 
— Dealer is bound to keep an account 
even of clandestinely received gold. 
(Para. 6 
(D) Gold Control Rules, E. 126-F — 
Jf there is no entry in the books of ac- 
count of the gold ornaments seized by the 
Customs and Excise Department the onus 
is on the dealer to prove that the time for 
filing the return has not expired. 
: (Para 7) 


P. Raman Menon, Central Govt, 
Pleader, for Appellants; N. K. Sreedharan. 
for Respondent. 
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RAGHAVAN, C. J.:— The appellants 
are the Collector of Customs and Excise, 
Cochin and the Union of India, the res- 
pondent being the petitioner in the writ 
petition giving rise to the appeal. a gold 
dealer in Quilon., The officers. of the 
Customs and Excise Department searched 
the shop of the. respondent and seized 
several items of gold ornaments which 
are enumerated in Ex. P3 from an ante- 
room in the shop kept in packing boxes 
kept inside a wooden almirah: and in con~ 
sequence of the said seizure. the orna~ 
ments were. confiscated and in. addition, - 
the respondent directed to pay a 
penalty of Rs. 1000/-. However, the res- 
pondent was allowed to redeem the orna- 
ments on payment of Rs. 6000/-.- It was 
against this order that the writ petition 
was filed; and a learned Judge of this 
Court allowed the writ petition and 
quashed Ex, P3 directing the first appel~ 
lant to return the confiscated ornaments 
and also to refund the fine, if any, re- 
covered from him. In appeal. the said 
order of the shale Judge is being chal~ 
lenged, 


2. The several charges Ievelled 
against the respondent are enumerated in 
the judgment of the Single Judge; and 
they are that the respondent contraven-~ 
ed Rules 126-C (1) (a) (i) aad (ii), 126-D 
@. 126-F (d), 126-G (1) and 126-H (1) of 

the Gold Control Rules, ie. the rules 
prior to the Gold Control Act. The 
learned Judge appears to have consider- 
ed all these rules excepting R. 126-H (1): 
we do not find aay discussion ee 
Rule 126-H (1) in the judgment. And, 
now we shali consider these charges one 


‘by one, 


3. Rule 126-C (I} reads: 

“Save as provided, etc.. ........ 

(a) no dealer: whether licensed under 
this Part or not, 

(i) make, TRAN or prepare, or 

(i) sell or otherwise transfer, agree 

fo sell or otherwise transfer, or expose or 
offer for sale or transfer, .........00. 
The Central Government Pleader himself 
has agreed that the charge under sub- 
clause (i) will not stand; and his argu- 
ment is confined to the charge under sub- 
clause (ii). The Single Judge hag con- 
sidered this question in paragraph 3 of 
his judgment. The learned Judge ob- 
gerves:=— 

“Possession. for shes Is not prohibited 
under the above rule. On the facts stated 
in Ex. Pl and found in Ex, P3, this may 
be a case of possession of the ornaments 
for sale, but it is not certainly a case of 
exposing or offering for sale.” 

This reasoning, we find difficult fo ac 
cept: it is hypertechnical As we have 
already indicated, these pieces of orna= ` 
ments were found in the ante-room In the 
shop of the respondent: his residence is 
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not even attached to the shop. The orna- 
ments were, as pointed out by the con- 
cerned officer, secreted and kept in pack- 
ing boxes among packing material in a 
wooden almirah. The distinction sought 
to be drawn between offering for sale and 
possessing for sale is not of any con- 
sequence in a case like this. where the 
articles were found in the shop, which is 
not even attached to the residence of the 
dealer. The articles were, at any rate, 
offered for sale, though they might not 
have been, strictly speaking, exposed for 
sale. Ex. P3 shows that some of the 
ornaments are several pieces of the same 
type—as many as 24. It is clear that they 
were kept there for sale: then it is not 
possible to think that they were not 


offered for sale, 
4. The next charge fs under 
Rule 126-D (2). At one stage of the pro- 


ceeding. the respondent ‘stated before the 
officer that these ornaments were taken 
as pledge. when he advanced amounts to 
the owners thereof. The names of the 
alleged owners were not disclosed; and 
the officer did not also believe this ver- 
sion. At another stage, the version was 
that they were received by the members 
of the respondent’s family as presents. 
In view of this, it cannot be said that the 
respondent carried on business as money 
lender or banker in the same premises In 
which he carried on business as a dealer 
fn gold. Therefore, we are of opinion 
that the charge under Rule 126-D (2) is 


not aga out, 
The next charge is under 
Rule "126-H (1), which readsi— 


“Except in the case of any quantity 

of gold acquired after the date of making 
any return, no dealer, and no refiner, 
who is licensed under this Part, shall 
have in his possession or under his con- 
trol any gold which has not been includ- 
ed in such return.” 
The ornaments seized from the premises 
were admittedly not included in the re~ 
turn submitted by the respondent. There- 
fore, the case within this rule. In 
this connection, it will be interesting to 
note the definition of gold in Rule 126-A. 
Gold is defined to mean: 


"Gold, including its alloy. whether 
virgin melted, remelted, wrought or un- 
wrought, in any shape or form, of à puri- 
‘fy of not less than nine carats and in- 
cludes any gold coin (whether legal 
tender or not), any ornament and any 
other article of gold”, 


There is no doubt that ornaments will 
also come within this definition, so that 
the possession of the concerned orna- 
ments was possession of gold which will 
come under Rule 126-H (1). with the re- 
sult that the charge under this rule 
esta Wa reiterate that the 


learned. Judge does not appear to have 
E this charge. 


The next is the charge under 

Rule "126-G (1). hich reads: 

- -"Every dealer. who is required to 
apply . for a licence or is licensed, and 
every refiner who has made an appl- 
cation for a licence or ig licensed under 
thìs Part shall keep an account, in such 
form and manner as may be prescrib- 
ed of the gold bought or sold or other- 
wise received or disposed of by him, 
at each transaction”, 
This question: is considered by the 
Single Judge in paragraph 6 of his 
judgment. The learned Judge observes 

. “This relates only to dealers and 
refiners; and the use of the word 
‘transaction’ In relation to such person 
denotes that it applies only to things 
done in ‘the course of business, What 
a dealer or refiner does outside the scope 
of his business does not come within the 
ambit of the above rule. There is no 
question of keeping an account in res- 
pect of gold which was not bought or 
gold or otherwise received or disposed 
by him, unless it was a business trans- 
action. The account has to be kept in 
the prescribed form and manner. The 
obligation to keep such account cannot 
apply to gold clandestinely obtained by 
& dealer or refiner”. | 

(Underlining is ours.} 

We are unable to agree with this 
reasoning. The expression ‘otherwise 
received’ is sufficiently wide to include 
gold received by the dealer in whatever 
manner—even clandestinely and ‘transac~ 
tion’, in our opinion, will include a 
clandestine transaction too. -The word 
‘transact’ means, in the Shorter Oxford 
English Dictionary, ‘to carry through 
negotiations; to have dealings. do busi- 
’; a clandestine dealing or business 
is equally dealing or business. There- 
fore. the dealer was bound to have en- 
tered the receipt of this also in the ac- 
count. 

7 . And we come to the 
charge under pat IF. This question 
is discussed by the learned Judge in para- 
graph 5 tee his judgment. The learned 
Judge observes:— 

“A period is prescribed for making . 
these returns.: There is no finding as to 
when the gold ornaments seized from the 
petitioner came to his possession, or he 
failed to make any return within a pre- 
scribed period”, . 

This reasoning also does not appeal to 
us. If. as we have already found, the 
dealer was bound to keep accounts under 
Rule 126-G and should have also entered 
the receipt of the gold ornaments in the 
accounts and he did so too, then whether 
ie Agel during which the return had 

be submitted under Rule 126-F expired 
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or not could have easily been found out. 
Now that he failed to keep accounts. it 
has become impossible to find out whe- 
ther the time for submitting return. ex- 
pired or not. In such a case, the onus is 
not on the Department to show when the 
respondent came by the gold: the res- 
pondent should prove that he came by the 
gold only within the period during which 
the return has to be made: in other 
words, he should prove that the time for 
filing the return has not expired. Other- 
wise, he is liable for the offence. | 

8. In view of our findings herein- 
before. we allow the appeal, set aside 
the order of the Single Judge and dismiss 
the writ petition. We also direct the 
respondent to pay the costs of this appeal, 
which we fix at Rs. 200/-. 

9. Now that we have allowed the 
eppeal. the respondent is given a month’s 

e to pay the amount and redeem the 


ornaments, 
č Appeal allowed, 
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ORDER:— This Civil Revision Petis 
tion by a creditor arises from an insoal- 
vency proceeding wherein one deceased 
Mathai Chandy was sought to be adjudi- 
cated upon as an insolvent. The peti- 
tioner obtained two decrees of about 
Rs, 50,000/- against Mathai Chandy, whose 
sons and daughters-in-law are respond- 
ents before this Court. Within three 
months before the filing of the Insolvency. 
Petition Mathai Chandy assigned away a 
decree which he had obtained against a 
third party for about Rs. 8500/- in favour 
of the respondents for a nominal sum of 
Rs. 500/- with a view to defeat or delay 
the rights of the petitioner. So alleging 
the conduct. of Mathai Chandy as an act 
of insolvency, the aforesaid petition was 
filed before the Subordinate Judge, but 
that petition was dismissed on 31-8-1965, 
As against the order of dismissal, an ap~ 
peal was filed before the District Court, 
Kottayam, on 14-2-1966. There was a 
delay of 31 days in filing the said appeal. 

a petition was also filed under Sec. 5 
of the Limitation Act to condone the 
delay. The learned Additional District 
Judge, on appreciation, of evidence, found 
that there was no sufficient ground to 
excuse the delay. The delay petition was 
therefore dismi with the result that 
the appeal was also dismissed as it was 
barred by limitation. The present revi- 
sion is filed against the dismissal of the 
appeal, contending that the lower appel- 
late Court was not correct in dismissing 
the petition to condone the delay, that 
there was sufficient ground to allow that 
petition and that accordingly the order of 
the lower Court should be set aside send- ` 
ing back the appeal to that Court for dis- 
posal on merits in accordance with law, 


2. The question that has firstly to 
be decided in this revision petition is 
whether it is within the Jurisdiction of 
the High Court to interfere in revision 
with the finding of the learned Additional 
District Judge that there was no suff- 
cient ground to condone the delay caused 
i filing the appeal before the lower ap- 
pellate Court, 


3. It is clear that the distinction 
between an appeal and a revision is a 
real one. The right of appeal carries 
with it a right of re-bearing on law as 
well as on fact, unless any particular 
statute provides anything to the contrary. 
Under Section 115 Civil P. C. any way. 
the High Courts power in revision is 
limited to see whether in a case decided 
there has been an assumption of jurisdic« 
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tlon where none existed, or a refusal of 
§urisdiction where it did. or there has 
been material irregularity or illegality in 
the exercise of that jurisdiction. That 
right is limited to jurisdiction and juris- 
diction alone. The decision of the lower 
appellate Court in this case is based upon 
a conclusion of facts established in the 
case. In this regard, reference may be 
made to the often quoted decision in 
Manindra Land and Building Corporation 
Ltd. v. Bhutnath Banerjee. AIR 1964 SC 
1336. That decision considered the scope 
of Section 115, Civil P, C. On questions 
of fact where a conclusion is arrived at 
by the lower appellate Court on the basis 
of Section 5 of the Limitation Act, it is 
pointed out that the question whether 
there was sufficient cause is exclusively 
within the jurisdiction of the Court and 
the Court can decide it rightly or wrong- 
ly. In that particular case, the plaintiff 
was prevented by sufficient cause from 
continuing the suit after the death of rhe 
original plaintiff, and sufficient cause 
having been shown, the lower appellate 
Court allowed the application and set 
aside the abatement of the suit. The High 
Court interfered with that finding of the 
lower appellate Court and held that the 
plaintiff had entirely failed to make out 
any good cause for the delay. It is in this 
connection that the Supreme Court said 
that the trial Court had jurisdiction to 
determine whether there was sufficient 
cause for the ‘plaintiff for not making the 
application for setting aside the abate- 
ment in time, and if so satisfied to admit 
it, and the High Court fell in error in 
interfering with that finding of fact. In 


the light of the above decision, the find-. 


ing of fact by the lower appellate Court 
that the petitioner did not establish suff- 
cient ground to condone the delay can- 
not be set aside in revision. The lower ap- 
pellate Court examined the Managing 
Director of the petitioner as P. W. 1 and 
the effect of an affidavit produced on its 
behalf from its Advocate was also taken 
into consideration. The learned Addi- 
tional District Judge found that the facts 
set out in the Advocate’s affidavit were 
not made a ground for excusing the delay 
in the petitioner’s affidavit filed in sup- 
rt of the condonation application. The 
learped Additional District Judge was not 
satisfied of the bona fides of the revision 
petitioner. The finding of fact so arriv- 
ed at by the learned Additional District 
Judge is conclusive between the parties. 


4, The learned counsel of the revi- 
sion petitioner based his next argument 
that the High Court has larger power of 
Intervention than the one conferred upon 
it under Section 115. Civil P. C. in in- 
solvency proceeding as provided by Sec- 
tion 75 (1) of the Provincial Insolvency 
Act, 1920. Section 75 (1) with the first 
proviso, reads as follows:— 


Radhakrishna Films v. C. Varughese (E. K. Moldu J.) [Prs 3-4] Ker. 123 


75, (1) The debtor, any creditor, the 
receiver or any other person aggrieved 
by a decision come to or an order ‘made 
in the exercise of insolvency jurisdiction 
by a Court subordinate to a District 
Court may appeal to the District Court, 
and the order of the District Court upon 
such appeal shall be final. 


Provided that the High Court, for 

the purpose of satisfying itself that an 
order made in any appeal decided by the 
District Court was according to law. may 
call for the case and pass such order with 
respect thereto as it thinks fit:” 
This section had been considered by the. 
Supreme Court in more than one case in 
relation to the power of a High Court to 
interfere in revision against the orders of 
the appellate Courts in insolvency pro- 
ceeding. Section 75 (1) was equated with 
Section 25 of the Provincial Small Cause 
Courts Act in one of the decisions, and 
with Section 35 of the Delhi and Aimer 
Rent (Control) Act (38 of 1952) in 
another. Section 35 of the latter Act was 
considered in a decision in Hari Shankar 
v. Rao Girdhari Lal Chowdhury, AIR 
1963 SC 698 in which the following ob- 
servations made in Bell & Co. Ltd. v, 
Waman Hemraj. AIR 1938 Bom 223 in 
respect of Section 25 of the Provincial 
Small Cause Courts Act, were relied upon, 
The observations are as follows:— 


“The object of Section 25 is to en- 
able the High Court to see that there has 
been no miscarriage of justice. that the 
decision was given according to law. The 
section does not enumerate the cases in 
which the Court may interfere in revision, 
as does Section 115 of the Code of Civil 
Procedure, and I certainly do not propose 
to attempt an exhaustive definition of the 
circumstances which may justify such in- 
terference; but instances which readily 
occur to the mind are cases in which the 
Court which made the order had no juris- 
diction or in which the Court has based 
its decision on evidence which should not 
have been admitted. or cases where the 
unsuccessful party has not been given a 
proper opportunity of being heard, or the 
burden of proof has been placed on the 
wrong shoulders. Wherever the Court 
comes to the conclusion that the unsuc- 
cessful party has not had a proper trial 
according to law then the Court can in- 
terfere. But. in my opinion, the Court 
ought not to interefere merely because it 
thinks that possibly the Judge who heard 
the case may have arrived at a conclu- 
sion which the High Court would not 
have arrived at.” 


The scope of Section 35 of the Delhi and 
Ajmer Rent (Control) Act was reiterated 
in the above Supreme Court decision as 
follows:— 


“But it must not be overlooked that 
the section—in spite of its apparent width 
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of language where it confers a power on 
the High Court- to pass such order as the 
High Court might think fit—is controlled 
by the opening words, where it says that 
the High Court may send for the record 
of the case to satisfy itself that the deci- 
sion is ‘according to law’. It stands to 
reason that if it was considered necessary 
that there should be a rehearing. a right 
of appeal would be a more appropriate 
remedy, but the Act says that there is to 
be no further appeal”, 


Section 75 (1)-of the Provincial Insol- 
vency Act is conclusive that the order of 
the learned Additional District Judge in 
an appeal shall be final. and that there 
shall be no appeal from that order. In 
such a case, the scope for a revision would 
be very limited. In the Official Receiver, 
Kanpur v. Abdul Shakoor, (AIR 1965 -SC 
920) the finding by the lower appellate 
Court that a presumption in favour of 
the creditors under Section 118 of the 
Negotiable Instruments Act could be re- 
butted by other evidence in the case to 
weaken that presumption so as to dis- 
charge the burden which lay upon an in- 
solvent. When such a conclusion of fact 
was arrived at by the lower appellate 
Court, it is not open under Section 75 (1) 
of the Provincial Insolvency Act to revise 
that order by virtue of the revisional 
powers of the High Court. The relevant 
passage regarding the intervention by the 
High Court in revision is couched in the 
following words of the Supreme Court in 
the above decislon:—~ 


‘Where a creditor made a claim 
based on a promissory. note and the: Dis- 
trict Judge considering the evidence pro- 
duced, inferred from the facts found that 
the statutory presumption under Sec. 118, 
Negotiable ents Act had been 
weakened and the burden which lay upon 
the insolvent was discharged, it is not 
open to the High Court exercising juris- 
diction under Section 75 (1) proviso 1 
nor even under proviso 2'to set aside the 
judgment of the Court as the question 
- whether a statutory presumption is re- 
butted is a question of fact.” 


In a later decision in Malini Ayyappa 


das, AIR "1989 sc 1344 ft is 
the power given to a High Court under 
the first proviso to Section 75 (1) of the 
Provincial Insolvency Act is similar to 
the powers under Section 25 of the Pro- 
vincial Small Cause Courts Act. There 
the expression “according to law” which 
occurs in the proviso to Section 75(1) was 
considered and certain ‘specifi instances 
were pointed. out as suitable cases when 
.the revisional powers could be exercised. 
These were the instances: $ 


“They are cases in which the Court 
which made the order had no jurisdiction 
or in which the Court has based its deci- 
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à non on evidence which should not have 


or cases where the un- 


burden of proof has been placed on the 
wrong shoulders, Wherever the Court 
comes to the conclusion that the unsuc- 
cessful party has not had a proper trial 
according to law, then the Court can in« 
terfere. But, the Court ought not to in- 
terfere merely because it thinks that pos- 
sibly the Judge who heard the case may 
have arrived at a conclusion which the 
High Court would not have arrived at.” 
This expression of opinion ig in accord 
a the earlier decislong of the Supreme 
urt, ` 


5. The decision In Shakuntala Devi 
Jain v. Kuntal Kumari, (AIR 1969 SC 575} 
has no application to the facts of the pre« 
sent case. It is true that the words ‘suffi< 
cient cause’ which occur in Sec. 5 of the 
Limitation Act require a liberal con- 
struction so as to advance substantial 
Justice when not negligence nor inaction 
nor want of bona fides is imputable to 
the appellant. But that would, in mo 
way, affect the conclusion of fact arrived 
at by the lower appellate Court. This’ 
decision relied upon by the learned 
counsel of the revision petitioner was 
_rendered in a different set of facts and 
circumstances in an appeal before Bio 
Supreme Court. The proviso to 
tion 75 (1) did not come into the RA 
in that case. Therefore it follows that 
this Court is not competent to interfere 
with the conclusion of fact arrived at by 
the learned Additional District Judge, 
who examined the evidence and came to 
a definite conclusion that sufficient cause 
had not been made out by the petitioner 
to condone the delay. It has to be stated 
that a wrong decision on facts by a com- 
petent -Court is also a decision according 
to law. ‘The power conferred under the 
first proviso to Section 75 (1) of the Pro- 
vincial Insolvency Act. 1920. therefore 
does not enable this Court to de novo 
examine the findings of fact reached by. 
the District Court. 

6. This Civil Revision Petition ‘has 
therefore no merit. In the result, it is 
dismissed with í 


Petition dismissed, 


< 
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Marath Veettil Raghavan Nair. Ap- 
pellant v., Nediyadath Bhagyalakshmi 
Amma and others, Respondents. 

Second Appeal No, 664 of 1968, D/- 
21-10-1971. 

(A) Civil P. C., 0. 21, R. 97 — Obst- 
ruction to delivery of property — Proof 
of possession of person so obstructing. 

What is required to be shown in order 
fo maintain an obstruction to delivery of 
property is really possession of the per- 
son so obstructing. But such proof of 
possession would be of no avail unless it 
ig further established that possession was 
not obtained from or under the judg- 
ment-debtor, for if it be otherwise, it 
would naturally be subject to the result 
of the suit. (Para 6) 

If it is shown that his possession is 
not subject to the result of the decree in 
the case, he can maintain an obstruction 
irrespective of the nature of the right by 
which he holds such possession. It may 
be that his possession is that of a lessee 
or of a mortgagee or even of a tres- 
passer. If he is in possession the quantum 
or nature of the right that he has is not 
material at all when one considers whe- 
ther his obstruction should be upheld by 


a court. (Para 6) 
(B) T. P. Act, S. 52 — “Any decree 
or order”, interpretation of, 


The rule of lis pendens which is based 
on the doctrine that a decree obtained in 
a suit shall not become infructuous by 
reason of anything done by the parties to 
the suit during its pendency must neces- 
sarily be limited to cases where in any 
compromise entered into between the par- 
ties the rights created or recognised in 
the parties are in recognition of the 
rights claimed in the suit. (Para 8) 


The words “any decree or order” 
must necessarily be limited by the con- 
_ text in which it appears in the section. 

The apparent object of the rule is to save 
a party from being denied the fruits of 
litigation by reason of a third partv 
setting up rights independently. on the 
basis of dealings during the pendency -of 
the litigation. If that be the object. there 
can be no logic or reason in extending 
the rule to a case where the compromise 
recognises entirely different rights than 
that claimed by the parties in the suit 
Case law discussed. (Para 8) 
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JUDGMENT:— This appeal at the in- 
stance of the second defendant in the suit 
arises from a suit for declaration that a 
compromise decree entered into between 
defendants 1 to 3 on the one hand and 
defendants 4 to 6 on the other, in O. S. 
481 of 1956 of the Munsiffs Court of 
Alathur is not valid and binding on the 
plaintiff. The consequential relief prayed 
for in the suit is one of setting aside the 
order passed in execution of that com- 
promise decree on E. A. 605 of 1960, dir- 
ecting delivery of possession of the plaint 
property from the plaintiff after remov- 
ing the obstruction by the plaintiff to the 
delivery. It is the plaintiff's case that 
pending the disposal of the suit O. S. 481 
of 1956 defendants 5 and 6 who were in 
possession of the property at that time as 
tenants of the 4th defendant. the jenmi, 
put the plaintiff (I am referring in: this 
judgment to the parties with reference to 
their position in this suit unless other- 
wise indicated} in possession in part per- 
formance of an agreement of sale of the 
property to the plaintiff and that behind 
her back defendants 4 to 6 on the one 
hand and defendants 1 to 3 on the other 
who were the plaintiffs in that suit com- 
promised the suit authorising the plain- 
tiffs in that suit to take delivery of the 
property through Court. Even before the 
compromise was recorded by court, the 
plaintiff herein appeared in the suit and 
objected to the compromise. But, natu- 
rally, as a stranger to that suit, her ob- 
jection was not countenanced. The com- 
promise was recorded and the sult was 
decreed in terms thereof. Plaintiff would 
contend that the compromise was entered 
into fraudulently and collusively to defeat 
the interests of the plaintiff, and defend- 


fits 


‘ants 5 and 6 having parted with their pos- 


session under an agreement of sale were 
no longer competent to enter into a com- 


vey possession to the 4th defendant by 
way of surrender of the leasehold. It is 
the plaintiff's case that actually no such 

on was conveyed. The plea of 


possessi 3 
defendants 1 to 3 is that the compromise 


-~ 
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decree was not brought about by any 
fraud, that the plaintiff was never in pos- 
session of the property and therefore 
plaintiff could not have successfully re- 
sisted delivery in execution of the com- 
promise decree. The 4th defendant who 
was supported in his defence by defend- 
ants 5 and 6 contended that defendants 5 
and 6 had surrendered possession of the 
property to him at the time of the com- 
promise and subsequently the property 
was leased to defendants 1 to 3 and 8. It 
is contended that the plaintiff having 
taken possession, if at all. during the 
pendency of the earlier suit, the right of 
the plaintiff was subiect to the result of 
that suit and therefore her claim to pos- 
session will be hit by lis pendens. Of 
course, if that be the case, plaintiff can- 
not contend to be in independent posses- 
sion of the suit property on the date. of 
delivery, and therefore, her interest 
would not be sufficient to enable her to 
- obstruct the delivery of property effected 
in pursuance of the compromise decree. 
In that event the suit must fail, There- 
fore one of the questions which naturally 
arose for decision in the suit was whe- 
ther the transaction in favour of the 
plaintiff was hit by lis pendens and it is 
one of the main questions that I have to 
decide here. 

2. The trial court held that plain- 
tiff had failed to prove her possession of 
the property pursuant to the agreement 
.of sale. and further held that the agree- 
ment was hit by the provisions of Sec- 
tion 52 of the Transfer of Property Act, 
so that the plaintiff did not derive anv 
right, title or interest justifying her ob- 
struction in execution of the decree in 
O. S. 481 of 1956. The plaintiff challeng- 
ed the decree before the appellate court. 
The appellate court came to a conclusion 
different from that reached by the trial 
court. It found that plaintiff obtained 
possession pursuant to the agreement of 
sale and was in possession thereof on the 
date of delivery. It further found that 
though the agreement of sale was pend- 
ing the suit O. S. 481 of 1956. it would 
not be hit by the doctrine of lis pendens. 


3. Before I consider the main con- 
tention raised here, namely whether the 
plaintiffs possession under the agreement 
of sale is hit by the rule of lis pendens, 
I have to consider whether plaintiff did 
actually get possession and was in’ pos- 
session on the date of delivery. As a 
prelude it is necessary to refer to certain 
other 
situation in which the compromise was 
entered into in O. S. No. 481 of 1956. 


4. The plaint property belonged in 
jenm to the illom of the 4th defendant. 
It ig said to ‘have been leased to one 
Kunhiraman Nair who, in turn, is said to 
have su>-leased the property to the 7th 
defendant and his brother. To evict the 


circumstances to understand the, 
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sub-lessees 4th defendant and Kunhi- 
raman Nair jointly instituted O. S. 307 of 
1946 of the Munsiffs Court of Alathur. 
That was compromised and as a result 
the 4th defendant obtained actual pos- 
session of the property. Thereafter, by 
a lease deed dated 28-7-1956, -he leased 
the property to-defendants 5 and 6 and 
thus defendants 5 and 6 came into pos- 
session of the property. Thereupon de- 
fendants 1 to 3. as plaintiffs, filed a suit 
O. S. 481 of 1956 of the Alathur Munsiff’s 
Court claiming certain rights as the 
Desakars of Kuzhalmannam alleging that 
the compromise decree was invalid and 
inoperative and claiming that the rights 
of Desakars were not affected by the 
decree. In effect the claim to title was 
independent of defendants 5 and 6 and. 
according to them, they were entitled to 
recover the property from defendants 5 
and 6 on the strength of. their title, Later, 
after defendants 5 and 6 had executed 
Ext. A2 in favour of the plaintiff agreeing 
to sell the property for Rs, 500/- and re- 
ceiving Rs. 300/- out of this, the compro- 
mise was entered into between defend- 
ants 4, 5 and 6 on the one hand and de- 
fendants 1 to 3, who were the plaintiffs in 
that suit, on the other. Ext. A2, accord. 
ing to the plaintiff. was followed by pos- 
session as provided therein so much so 
that though defendants 5 and 6-purport- 
ed to surrender their lease-hold right 
under the compromise, they could not 
convey any possession to the 4th defend- 
ant jenmi. Defendants 1 to 3 who were 
the plaintiffs in that suit who claimed 
title and on that basis claimed recovery 
in that suit, gave up their claim and con- 
ceded the title of the 4th defendant. But 
the compromise provided that the 4th 
defendant who was said to have come 
into possession by the surrender by de- 
fendants 5 and 6 was to lease out the 
property to defendants 1 to 3 and the 8th 
defendant representing the Desakaras. 
Therefore, apparently the 4th defendant 

imed to be in possession and claimed 
to have leased out the property to de- 
fendants 1 to 3 and 8. Nevertheless the 
compromise provided that on its basis 
defendants 1 to 3 and 8 may execute the 
decree and take recovery of possession 
through court. a provision which was ap- 
parently unnecessary if those defendants 
obtained possession by the compromise. 
It is pursuant to this decree, copy of 
which is Ext. A7 and which is based upon 
Ext. A8 compromise, that attempt was 
made to take delivery in execution, which 
attempt was sought to be obstructed by 
the plaintiff, though unsuccessfully, 


5. Before I go into the question of 
jis pendens and its applicability to tha 
facts of this case, I have to consider whe- 
ther the plaintiff was in possession on the 
date of obstruction, and if so, under what 
right plaintiff was in such possession, This 
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is a matter in controversy. Apparently, 
based on the statement in the compromise 
Petition that defendants 5 and 6 had sur- 
rendered the leasehold right to the 4th 
defendant. it is claimed that plaintiff was 
never in possession and that notwithstand- 
ing Ext. A2 the defendants were in posses- 
sion. But it is pointed out that the plain- 
tiff is none other than the sister of the 
5th defendant whose husband is the 6th 
defendant, Ext. A2 letter which is con- 
sidered as the agreement of sale men- 
tions the agreement entered into between 
the parties to sell the property to the 
Plaintiff for a consideration of Rs, 500/- 
and further mentions that Rs. 300/- out 
of this had been received as advance. 
There is also a statement in that docu- 
ment that plaintiff was put in possession 

that she was to look after the pro- 
perty from that date. The case is not 
that such possession was not as possession 
by a person who had been put in posses- 
sion under an agreement of sale. but that 
no possession whatsoever was given to the 
plaintiff under this agreement. There is 
no reason why the statement in Ext. A2 
about handing over of possession to the 
plaintiff has to be doubted. Apparently, 
therefore, I should assume that the plain- 
tiff was put in possession pursuant to 
Ext. A2. But it is pointed out that the 
near relationship of the 5th defendant 
and the plaintiff is a circumstance which 
the court must take note of. It has td 
be noticed that the plaintiff had come up 
with her objection to the compromise 
even before the court acted on the com- 
promise. In those circumstances, any col- 
lusion between defendants 5 and 6 on 
the one hand and the plaintiff on the 
other could be ruled out. That apart, 
there is another significant circumstance. 
If, in fact, 4th defendant obtained pos- 
session by surrender from defendants 5 
and 6 notwithstanding Ext. A2, and there- 
fore was in a position to put defendants 
1 to 3 and 8 in possession under the lease, 
one sees no logic in incorporating a pro- 
vision in the compromise petition, Ext, 
A8. for recovery of property through the 
help of the amin. That could have been 
only because they were out of possession, 
and they wanted to oust the plaintiff from 
possession of the property though plain- 

was not a party to the compromise. 
Of course, it would be possible if the 
plaintiff was bound by the decree passed 
in the suit. This is a different question 
and with that I will deal in due course. 
But the provision in Ext. A8 as to the 
recovery of the property through court, 
a property, which according to the 
compromise itself, could have been put 
fim the possession of the lessees if the 
lessors were in possession, indicates to 
my mind the fact that plaintiff was in 
possession on the date of the compro- 


mise, It is also apparent that such pos- 
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session of the plaintif was under the 
agreement of sale, Ext. A2. It is true 
that the document was taken pendente 
lite and if the rule of pendente lite ap- 
plies, there is no case for the plaintiff. If 
it does not apply. then plaintiffs posses- 
gion is independent of the parties to the 
suit and therefore she would be entitled 
to obstruct recovery of the property from 
her in execution. 


6. In this connection I have to 





But such proof of possession 
would be of no avail unless it is further 
established that possession was not ob- 


Possession is not subject to the result of 


quantum or nature of the right that he 
has is not material at all 
siders whether his obstruction should 
upheld by a court, 


7. Now I come to the main con- 
froversy between the parties and that 
concerns the doctrine of lis pendens as 
applicable to the facts of this case. A 
rather interesting question has been rais- 
ed. On the facts of the case it hag to be 
noticed that the decree in the suit pend- 
ing which the obstructor came into pos 
session under one of the defendants in tha 
suit is a compromise decree. It has fur- 
ther to be noticed that in the compromise 
the plaintiffs who sought relief against 
defendants on the basis of thelr title gave 
up their case as to their title. Therefore. 
necessarily the relief that the plaintiff ob- 
tained under the compromise decree was 
not in any way in recognition of the claim 
made in the suit. On the other hand, the 
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claim that the defendant set up by way of 
defence was recognised and there was 
practically a conveyance of certain rights 
to the property by the defendants to the 
plaintiff under the compromise. The ques- 
tion #s how far in such a case a trans- 
feree from one of such defendants will be 
bound by the decree passed in the case 
go as to have the claim subject to. the 
rule of lis pendens, 


8. De hors any pee on the 
aublect it appears to me that the rule of 
lis pendens which is based on the doctrine 
that a decree obtained in a suit shall not 
become infructuous by reason of anything 
done by the parties to the suit during its 
pendency must necessarily be: limited to 
cases where in any compromise entered 
into between the parties, the rights creat- 
ed or recognised in the parties are in re- 
cognition of the rights claimed in the suit. 
If on the other hand, such rights are 
beyond the scope of the controversy rais- 
ed in the suit, it is difficult to invoke the 
application of the rule which underlies 
Section 52 of the ‘Transfer of Property 
Act. The safeguard intended by Sec. 52 
of the Transfer of Property Act is ap- 
parently that any immovable property in 
regard to which any right is directly and 
specifically in question cannot be so dealt 
with by any party to the sult so as to 
affect the rights of any other party there- 
to under any decree or order which may 
be made therein. The words “any decree” 
fn Section 52 is of course of such ampli- 
tude that it may be said that it will lite- 
rally take in any compromise decrees 
wherein the nature of the agreement 






setting up rights independently. on 
the basis of dealings during the pendency 
f the litigation. If that be the object, 


F 


entirely different rights than 

claimed by the parties in the suit. In 

fact, it will be an abuse of the. principle 

“-of section 52 of the Transfer of Property 
Act to extend it to such cases. 


9. That a compromise decree Is 
one which falls “within the scope of Sec- 
tion 52 of the Transfer of Property Act 
-can no longer be in doubt. On that the 
courts in India have spoken unanimous- 
ly. but as held by the Supreme Court 
in Kedarnath v. Sheonarain, AIR 1970 
aver in order to apply the doctrine 


pendens the proceeding must be’ 


CALE 
bona fide. A collusive decree cannot be 
the basis of a plea of lis pendens, - That 
is so even if it is a collusive compromise 
decree. I am referring to this because, 
at one stage of the argumėënts, it was 
also urged that the decree in’ O. S. 481 
of 1956 must be found to be collusive 
and for that reason it cannot be a de- 
cree on the basis of which a plea of 
lis pendens could be fotinded. But I do 
not think that in the View I take here 
on the question of lis pendens it is neces- 
sary for me to go into that question. I 
will for the sake of argument. assume 
that it is a decree which was not collu- 
sive and which was properly obtained 
and then consider whether the rule of 
lis pendens would, nevertheless, operate. 
10. Lord Mac Dermott said in the 
decision of the Privy Council in Gouri 
Dutt Maharaj v. Sukur Mohammed, AIR 
1948 PC 147 referring to the’ purpose of 
Section 52 of the Transfer of Property 
Act, 1882, thus: 
` "The broad purpose of Section 52 is 
fo maintain the status quo unaffected by 
the act of any party to the litigation 
pending its determination. The applica- 
bility of the section cannot depend cn 
matters of proof or the strength 
weakness of the case on one aide or the 
roceedings.” 


‘other in bona fide p: 


This was a case in appeal from the 


1943 Cal 227. It is necessary to refer to 
the facts of this case as the decision 
therein could then be better appreciated, 


11, In a guit for enforcement of 
a simple mortise defendants 2 and 3 
claimed that the mortgage was not avail- 
able against the property in their hands, 
At the time the mortgage was taken by 
the plaintiff. there was a suit pending in 
the Court of the Subordinate Judge of 
Asansol in which a right to the property 
which ‘was the subject-matter of the 
mortgage was directly and specifically in 
question. That suit was by defendants 2 
and 3 in the later guit as plaintiffs and ' 
was- b upon an agreement entered 
into by defendants 2 and 3 with the 
owner of the property, first defendant 
in that sult, to transfer to them a moiety 
share in the property and to execute a 
deed of conveyance in regard to such 
share, That agreement had been acted 
upon. But the conveyance was not ex- 
ecu The claim was, therefore, for 
specific performance of the agreement. 
The suit ended in a compromise decree 
after the date of the mortgage in favour 
of the plaintiff. Under the compromise 


‘defendants were to obtain a charged de- 


cree for Rs. 18,500/- against the owner 
first defendant in respect of the pro- 
perty which was the subject-matter of 
the mortgage. Pursuant to that the pro- 
perty was brought to sale and purchas- 
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ed by defendants 2 ae 3 as decree-hol- 
ders therein and was confirmed. 
Therefore, ecole ee the mortgage 
taken by the plaintiff was during the 
pendency of the suit for specific perfor- 
mance, It was a compromise decree that 
-was passed in that case. Of course re- 
ferring to that aspect of the case, the 
Court observed that since the decision 
. In Bharat Ramanuj Das v, Srinath Chan- 
dra, ILR 49 Cal 220 = (AIR 1922 Cal 
858) the question whether or not a con- 
sent decree falls wi the scope of Sec- 
tion 52 of the Transfer of Property Act 
had always been taken by that Court to 
have been settled. The further question 
that engaged the attention of the learn- 
ed Judges of the Calcutta High Court in 
that case was whether the mortgage in 
favour of the plaintiff could be said to 
be pendente lite when the compromise 
was one not in recognition of the right 
of the plaintiff therein for specific per- 
formance, but to a decree for charge on 
the property. this connection the 
Court noticed that though the main pray- 
er was for specific performance, alter- 
natively there was a prayer in the suit 


that a decree may be given for money . 


by sale of the property. ‘It was m 
tended by counsel for the plaintiff in 
that case that— f 

“before a transaction can be affect- 
ed by lis pendens it must be shown thaf 
the right that was in question in the 
pending suit was claimed in that suit as 
a right existing at the date of the suit 
and actually existed at that date inde- 
pendently of the ultimate decree”. 

In support of this the decision of 
the Madras High Court in Rattamma v. 

Seshachalam Sarma,- AIR 1927 Mad 502 
was also relied on. The learned Judges 
distinguished the case before the Mad- 
ras High Court and in so distinguishing 
observed: 

“If a particular decree gives a 
charge only from its date’ it may be that 
the right under that decree being thus 
limited in its operation from the date 
of the decree will not affect any prior 
transaction though pendente lite.” 

In the case before the Madras High 
Court a Hindu wife claimed maintenance 
from her husband and she appears to 
have claimed a charge on the estate of 
the husband without scheduling the pro- 
perties in the plaint.. The Court took 
the view that in a case where a widow 
claims maintenance from the deceased 
husband’s coparcenera, a right to im- 
movable property came ne question 
even without any specific claim in the 
suit to a charge on the property. but 
where no such charge was obtainable, if 
the decree grants a charge it will be 
operative only from the date of the de- 
cree. It would be a matter of construc- 
Hon of the particular decree. That is 
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es the Madras decision was distinguish- 


12. On the facts of the case be- 
fore Their Lordships of the Calcutta High 
Court (AIR 1943 Cal 227) they construed 
the decree itself as one recognising the 
charge in regard to the property and the 
learned Judges observed in that case 

us: 


“We are not prepared to read the 
consent decree as oa negativing all the 
Tights in question in that suit. The 


` charge decreed was also one of the rights 


in question’ in that suit, and certainly 
this charge is a right to the property 
made available to the then plaintiffs 
under the decree in that suit.” 


13. I was referring to the above 
decision in such detail since reliance has 
been placed on that decision by both 
sides as if that decision supports their 
respective cases. But I understand the 
decision only to lay down the rule that 
where the decree creates rights operative 
from the date of the decree as pointed 
out by them by reference to the facts of 
the Madras case, the rule of lis pendens 
will have no application in regard to 
any transaction before the date of the 
decree, but where the decree is one in 
settlement of the existing rights to pro- 
perty such adjudication may -be taken 
to be operative not merely from the date 
of the decree. That was the distinction 
on facts that the learned Judges drew so 
far as the case before them was con- 
cerned from that before. the Madras High 
Court. There, though the suit was main- 
ly for specific performance, plaintiff also 
wanted a charge in the alternative. and 
therefore, that was a right A the pro- 
perty which was litigated in the suit. 
It was not a case of plaintiff's rights. be- 
ing not found by the court. When this 
came up before the Privy Council in 
AIR 1948 PC 147. after referring to the 
broad purpose of Section 52 of the 
Transfer of Property Act, their Lordships 
considered the scope of the words “any 
decree. or order which may be made 
therein” and their Lordships said— 


“First, it was sald that this decree 
accorded rights which were not claimed 
in the plaint and was, so to speak, out- 
side the scope of the litigation. Their 
Lordships are unable to accede to this 
submission. It may well be that Sec- 


tion 52 does not contemplate a decree or. ` 
order which is entirely alien to the 


issues raised between the parties, The 


wording is— “any decree or order which 
may be made therein,” that is, in“ the 
suit or proceeding. But it applies to a 
compromise decree and such a decree 
cannot. by reason of its very nature, be 
expected invariably to reflect the precise 
relief claimed. Here the plaint sought, 
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as an alternative to specific performance, 
a charge on the property in question. In 
substance the compromise decree provid- 
ed for that relief and the fact that the 
plaintifis, by the terms of the compromise, 
relinquished their rights under the agree- 
ment of 8-6-1932, cannot. in the view of 
the Board, lead to a different ence 
(Underlining is mine). 


It is evident from these E E 
of their Lordships of the Privy Coun- 
cil that they indicated the possible view 
that Section 52 does not contemplate a 
decree or order entirely alien to the 
issues raised between the parties. The 
case before me is one where the decree 
is entirely alien to the issues raised be- 


tween the parties. No doubt. the Privy ` 


Council has not finally expressed its 
view on this question. But independently 
I have taken the view which has been 
indicated by the Privy Council in that 
decision as a possible view on this ques- 
. tion. , 


14. What I -have expresed here 
has been more emphatically expressed .by 
Ameer -Ali. J. in the decision in Ram- 
dhone v. Kedarnath. AIR 1938 Cal 1. The 
learned Judge said, discussing the scope 
of the term “any decree or oe in 
‘Section 52 of the Transfer of. Property 
‘Act as follows 


“The relevant question to my mind, 
adopting the language of Sir G. Rankin, 
is what is the length of the Court’s erms. 
So far as the English cases are concern- 
ed (see (1887) 35 Ch. D. 297 and Dart 
on Vendors and asers), it appears to 
me that the doctrine does not extend to 
the case of any order whatsoever. On 
the contrary. it does appear to be appli- 
cable only to orders appropriate (to use 
a neutral word) to the suit having re- 
gard to the nature of the property in- 
volved and the nature of the proceed- 
ings. In other words, the arm of the 
Court is not unlimited, not capable of 
unlimited extension. 


In my view. for what it is worth, 
. the section. although in general terms, 
does limit its own operation. It must 


be a suit in which the rights to im- 


movable property are in issue; the order 
must be an order relating to rights to 
„guch property, and the transaction which 
_ will give place or be made subject to the 
order of the Court must be one which 
derogates from the other parties’ rights 
ta the property in suit. 


What I mean is this. A danao 
transfer his interest in X so as to 
affect any right in X which the Court 
might have established in favour of B. 
Therefore that any order which the 
Court might have made as to the right 
of B in respect of X will override or 
prevail over any alienation by A. I 


Y. Kumjamma A.LE 


think however that the order of the 
Court must relate to rights which the 
parties claim, or which they. might 
have claimed in the property X. 
The Court cannot create proprietary 
right in B on grounds distinct from the 
Property itsel” ; 

I am in respectful agreement with 
the view taken by Ameer Ali, J. I have 
not been referred to any decision which 
holds any view to the contra, 

15. ` On the facts of the case, 
therefore. it is not possible for me to 
find that Ext. A-2 is vitiated by lis 
pendens. That is because, while in the 
suit reliefs were claimed on the. basis of 
the title of the plaintiff that case has 
been given a go-by. The title’ and pos- 
session ‘of defendants 4, 5 and 6 was 
accepted and a new right was created in 
favour of the plaintiff in that suit under 
a lease. These show that’ while the 
plaintiff virtually failed in the suit. there . 
was a transfer or assignment of the right 

_ by the successful defendants in. that suit. 
The plaintiff in the present suit is a 
transferee from defendants 5 ‘and 6 and 
therefore the rule of lis pendens will not 
apply in regard to Ext. A-2. 

16. In view of what I -have stat- 
ed above it follows that the second ap- 
peal is to fail. It is dismissed with costs, 

, Appeal dismissed, 
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T. C. RAGHAVAN, C. J. AND 
. UNNIKRISHNA KURUP, J. 


Mathai Thomas and another, Appel- 
lants v.. Yohannan Kunjamma and others, ` 
Respondents. ; ‘ 

A. S A. Nos. 22 to 24 of 1971, D/-# 
10-11- 1971. 

Kerala Land Reforms Act (1 of 1964) 

. 2 (57), 2 (28), 2 (39-A) and 13 — it 
Fee document which may be ‘a mortgage 
is a lease: also, the transferee has fixi 


ity 
of tenure. (Paras 3. 5) 


The documents might be composite 
documents containing provisions of lease 
and provisions of mortgage. In such 
cases the question cannot be whether the 
transaction is predominantly a lease or 
predominantly a mortgage. but whether 
it is a lease at all If it is a lease a 
even if the transferor has a right to re- 
deem his mortgage, since the tenancy 
is not redeemable, the transferee ig en~ 
titled ‘to fixity of tenure by virtue of 
that portion of the composite document 
which is a lease. Too much of import- 
ance to the name of the documents 
should not be given. The name of the 
documents is only one of the several 
considerations which should go into the 
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decision of the question whether the 
transactions are leases or mortgages and 
not the main consideration, (Paras 3, 5) 
Cases Referred: Chronological Paras 
(1971) ATR 1971 SC 1575 (V 58)= 
1971 Ker LT 163, M. Kunhamina 
_ Umma v. Paru Amma 
(1971) 1971 Ker LJ 427, Mathai - 
Thomas v. Yohannan Kunjamma 
1970) AIR 1970 Ker 270 (V 
1967 -Ker LT 78 (FB), Krishnan 
Nair v. Perumbalath Kizhakkini- - 
yakath Manakkal Karnavan . 2 
(4970) 1970 Ker LT 469, A. Jaga- 
thamma v. Raghavan Pillai 

Panicker -and Potti,- for Appellants. 

RAGHAVAN C. J.:— In these ap- 
peals against second appeals, only one 
question is involved. viz.. whether Ex. A 
(the documents are marked Ex. A in all 
the cases) evidences a lease or a mortgage. 
The lower appellate court and the second 
appellate Judge have held thatthe docu- 
ments evidence transactions of kuzhi- 
kanam. (The second appellate judgment 
is in Mathai Thornas v. Yohannan Kun- 
jamma, 1971 Ker LJ 427). The appeals 
are directed against the said decision. 

2. The learned Judge has consi- 
dered a few decisions and has based his 
conclusion mainly on the Full Bench 
decision of this Court in Krishnan Nair 
v. Perumbalath Kizhakkinivakath Manak- 
kal Karnavan, 1967 Ker LT .78 =» ‘AIR 
1970 Ker 270 (FB)) and the Division 
Bench ruling of this Court in A, Jaga- 
thamma v. Raghavan Pillai, 1970 Ker LT 
469. where the Division Bench has fol- 
lowed the decision of the Full Bench. 
Some reliance appears to have been plac- 
ed before the learned Judge by the 
counsel of the appellants on the decision 
of the Supreme Court-in -Kunhamina 
Umma v. Paru Amma, 1971 Ker LT 163 
= (AIR 1971 SC’1575) and the learned 
Judge has observed that the decision of 
the Supreme Court does not lay down 
anything different from the decisions of 
this Court already referred to. The Fuil 
Bench has held, 

“Therefore, the proper’ question to 
be asked in such cases is whether the 
transaction is, to any extent, a lease. 
If it is. then by reason of the fixity given 
by Section 13, of the Act the. transferor 
cannot recover possession even if the 
transaction be at the same time, a mort- 
gage which he is entitled to redeem. The 
question would not be whether the trans- 
- action is predominantly a lease or predo- 
minantly a mortgage but whether it is 
a lease at_all.” - 

. (Underlining is ours.) 

The subsequent Division Bench has 
followed this decision and has added, 

“Provisions for .planting coconut and 











Jack trees and pepper vines, digging a . 


well, constructing a new house, etc.. clear- 
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ly indicate that the intention of the par- 
ties to the document was the enjoyment 
of the properties by the transferees. If so, 
the transaction is a tenancy and Section 
13-of the Act confers ‘fixity of tenure 
on the transferees”. 

The second appellate Judge, as stated al- 
Teady, has followed these decisions and 
has also -extracted both the above pas- 
sages, 

3. The relevant portion of one of 
the documents (the documents are 
practically in the same terms) has been 
extracted by the learned Judge in para- 
graph 10° of his Judgment. The provi- 
sions are that the property transferred 
is to be enjoyed as otti; that, in addition 
to the trees already existing. trees like 
coconut, arecanut and jack and pepper 
vines have to be planted; that the bound- 
ary walls have to be repaired; that neces- 
sary buildings might be put up; that a- 
well might be dug; and that the timber 
trees which have to be cut and removed 
for planting the aforesaid fruit-bearing 
trees might be cut and removed too, but, 
on cutting, the timber should be given to 
the transferor. The further recital is 
that the transferee should pay the land 
revenue and enjoy the land for 11 er 

the other document the term is 1 
years.) The second appellate Judge oe 
observed 


“Ex, A is equally emphatic that the 

parties intended that the transferee 
should enjoy the land.” 
The learned Judge has also held that the 
documents might be composite documents 
containing provisions of lease and ovrovi- 
sions of mortgage. And it is in such 
cases that the -observation of the Full 
Bench ‘comes into play. viz, that the 
question could not be whether the 
transaction is predominantly a lease or 
predominantly a mortgage, but whether 
it is a lease at all. - If it is a lease also, 
even if the transferor has a right to 
redeem his mortgage, since the tenancy 
is not redeemable, the transferee is en- 
titled to fixity of tenure by virtue of 
that portion of the composite document 
which is a lease. Thus construing the 
documents, there is no doubt that they 
are leases as well; and the transferee has 
ot of tenure: 


Now a word about the finding 
of ie learned Judge ee the ee 
tions are kuzhikanams. Kuzhikanam 
defined in Section 2 (28) of Act I of 1964 
as amended by Act 35 of 1969 in the 
following terms: 


"'Kuzikanam’ means and includes a 
transfer by a landlord to another person 
of garden lands or of other lands or of 
both, with the fruit-bearing trees, if any, 
standing thereon at the time of 
transfer, for the enjoyment of | those 
trees and for the purpose of planting 
such fruit-bearing trees thereon, but shall 


r 


|down, should not be done: 
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not pane a ener mortgage as 
ot the Transfer of Property Act, 


It is clear that the provisions we 
have pointed out above from Ex, A bring 
the transactions within this category. 
Therefore, the conclusion of the second 
appellate Judge that the transactions are 
at least kuzhikanams has also to be 
accepted. Of course, the learned Judge 
has indicated that the transactions may 
also be ottikuzhikanams: at any rate, he 
has not pronounced finally on this, nor 
should we express any opinion on, 
the question, 


5. The argument of the counsel 


‘of the appellants starts from the pre- 


mise that the transactions were called 
otti (mortgage in the Travancore area), 
so that the provision in the documents 
for enjoyment should be construed only 
in the light of this circumstance: in other 
words, the argument is that the provi- 
sion for enjoyment in Ex. A is only the 
enjoyment by a mortgagee as contem- 
plated by the Transfer of Property Act. 
This line of argument, we observe, gives 
too much of importance to the name of 
the documents, which, decisions have laid 
the name of 
the documents is only one of the several 
considerations which should go into the 
decision of the question whether the 
transactions are leases or mortgages and 
not the main consideration. Therefore, 
ee ne nore 


6. In the result, the appeals are 
dismissed: and the appellants will pay 
half costs in aea of os appeals to the 
contesting responden 

Appeals dismissed, 
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K. SADASIVAN, J. 
Ammukutty, Petitioner v. Murugan, 
Respondent, - 
Civil Revn, Petn. No, 235 of 1971, 
decided on July 1971. - 


(A) Tenancy Laws — Kerala Land 
Reforms Act (1 of 1964), S. 15 read with 
S. 22 — The heirs of a landlord who was 
not a small land holder, cannot claim re- 
sumption on the allegation that on parti- 
tion of the deceased landlord’s estate they 
have obtained small bits making them 
small holders. (Paras 2, 3) 

(B) Tenancy Laws —- Kerala Land 
Reforms Act (1 of 1964), S. 15 — Section 
being an ameliorative measure, it should 
be liberally interpreted so as to help the 
tenant who is intended to be benefited by 
the measure. (Para 3) 
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Ammukutty v. Murugan (K. Sadasivan J.) 


ALR- 


Cases Referred: Chronological Paras 
(1935) ATR 1935 Bom 262 (V 22)= 
37 Bom LR 249, Vagha v. Mani- 


lal 

(1896) ILR 21 Bom 154. Balkrishna 
v. Moro 

(1892) ILR 14 AN 524, Imam-ud- 
din Liladhar 


v. . 
(1890) ILR 17 Cal 160. Dwarkanath 
Mitter v, Tara Prosunna Roy 
(1887) ILR 14 Cal 791, Ramdoyal 

v. Junmenj Joy £ Coondoo 
(1885) ILR 7 All 313 = 1885 AH 
WN 34 (FB). Kandhiya Lal v, 


Chandar 

(1881) ILR 3 Mad 234. K. P. Kanna 
Pisharody v. V. M. Narayanan 
Somayajfipad 3 

A. P. Chandrasekharan, for Peti- 
tioner; T. R, Govinda Warrier, for Res- 
pondent. 

ORDER:— The. question in this Civil 
Revision Petition is whether the heirs of 
a landlord who was not a small holder, 
could claim resumption on the allegation 
that on partition of the deceased’s estate 
they have obtained small bits making 
them small holders. The property be- 
longed originally to one Ramakrishnan. 
He was possessed in all, of more than 5 
acres of dry land. He died leaving his 
widow and two sons Narayanan and 
Gopalakrishnan. Narayanan also died 
subsequently, leaving his widow and son. 
The widow of hnan. the widow 
and son of Narayanan and Gopalakrishnan 
the surviving son of Ramakrishnan, all 
applied under Section 15 read with Sec- 
tion 22 of Act 1 of 1964 for resumption 
of an extent of 20 cents in each case for 
the purpose of constructing the buildings 
thereon for their residence. The petitions 
are O. A. Nos. 384 of 1965 by Gopala- 
krishnan; 226 of 1965 by the widow of 
Ramakrishnan and 401 of 1965 by the 
widow and son and of Narayanan. All 
these petitions were resisted by the ten- 
ant on the ground that the estate must 
be presumed to continue as a single unit 
in spite of the death of the original land- 
Jord. The learned tribunal dismissed 
O. A 384 and 401 holding that the peti- 
tioners therein are not small holders. 
O. A. 226 of 1965 preferred by the widow 
of Ramakrishnan was however. allowed 
and the 20 cents claimed by her was 
directed to be separated and given over 
to her. On appeal. the learned appellate 
authority reversed that decision and 
ordered the di of O. A. 226 of 1965 
also. It is against that judgment of the 
appellate authority that this revision has 
been preferred. 


2. I think, the view taken by the 
learned appellate authority is the correct 
one. Petitioner in O. A. 226 of 1965 can- 
not be.treated as a landlord for purpose 
of Section 15 of the Act. He is only the 
holder of a fractional share in the right 
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of the Iandlord namely, Ramakrishnan. 
The position is that there is only one 
holding in the case and right of resump~ 
tion can be exercised only once, All the 
legal representatives of deceased Rama- 
krishnan’ can join together and exercise 
thelr right of resumption rather than pre- 
ferring separate applications on the 
ground that they are entitled only to 
fractional shares and in that view. they 
shoud be treated as small holders. 

and Narayanan were ad- 
micas possessed of more than 2 acres 
each of dry land. The land possessed by 
the petitioners in O. A. Nos. 384 of 1965 
and 401 of 1965. therefore. must also be 
considered in deciding the question whe- 
ther the petitioner in O; A, No. 226 of 
1965 is possessed of land in excess of 2 
acres. In other words, the dry land 
possessed by all the three petitioners 


should be pooled together and consider-. 


ed as to whether the petitioners would 
come under the category of ‘small 
holders’. They can only be treated as 
co-owners and it is settled law that 
“one co-sharer cannot even with the 
consent of his co-sharers maintain a suit 
by himself and in his own name to eject 
a tenant”. (See Balakrishna v, Moro, 
(1896) ILR 21 Bom 154 at p. 158). 
The learned Judges held in that case:-— 


“Co-owners may agree that their 
property shall be managed and legal pro- 
ceedings conducted by some or one of 
their number, but they cannot invest such 
person or persons with a competency to 
sue in his own name on their behalf, or, 
if sued, to represent them. 
is plain that the- right of a plaintiff to 
assume the character of manager. and to 
sue in that character, raises a question of 
fact and law which varies as the other 
members of the family are minors or 
adults, whose assent is usually required 
in important matters. and we 
therefore, that the defendant is always 
entitled, when the objection is taken at 
an early stage. to have the other mem- 
bers of the family, when they are known, 
placed on the record to insure him against 
the possibility of the plaintiffs acting 
without authority. To the same effect 
are the decisions of the Calcutta and 
Allahabad High Courts. (See Ramdoyal 
y. Junmenjoy. (1887) ILR 14 Cal 791 at 
p. 794: Dwarka Nath Mitter v. Tara 
Prosunna Roy. (1890) ILR 17 Cal 160 at 
p. 162: Kandhiya Lal v. Chandar, (1885) 
ILR 7 All 313 and Imam-ud-din v. Lila- 
dhar. (1892) ILR 14 All 524 at p. 527”. 


3. The Madras High Court bed in 
K. P. Kanna Pisharody v. V. M. Nara- 
vanes Somayajipad, (1881) ILR 3 Mad 234 

t: 

“all co-owners must join In a suit to 
recover property unless the law other- 
wise provides: they may agree that pro- 
perty shall be managed and suits con- 
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ducted by some or one of them. but they 
cannot invest such person or persons with . 
a Tight to sue in his own name on their 
behalf, although, perhaps. a tenant might 
be estopped from denying the title of his 
lessor in such case”. 

To the same effect is the decision of the 
Bombay High Court in Vagha v. Manilal, 
AIR 1935 Bom 262 wherein it was held 
that: 

“where the landlord’s rights belong 

Jointly to several persons. a suit to eject 
tenant can only be brought by all the co- 
owners”. 
It is thus clear that the separate petitions 
by the various co-sharers for resumption 
cannot lie in the circumstances of the 
present case. Law would presume that 
the petitioner in O. A. 226 of 1965 posses- 
ses an undivided interest din every item. 
of property left by so also, 
the other two petitioners. It Sod be 
unfair and patently against the spirit of 
the Act to hold that a co-sharer in such 
circumstances, can maintain a petition for 
resumption, The legislative intent is it- 
self to confer benefits on tenants. and 
being an ameliorative measure, the sec- 
tion should liberally be interpreted so as 
to help the tenant who is intended to be 
benefited by the measure. 

4. I. therefore. confirm the order 
of the learned appellate authority, and 
dismiss 


this petition. 
Revision dismissed. 





AIR 1872 KERALA 133 (V 59 C 40) 
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Madhavi Amma, Appellant v. Joseph 
Nadar. Respondent. 

Second Appeal No. 480 of 1969, D/A- 
25-6-1971. 


Marumakkathayam Law —— Tarwad 
— Partition of tarwad without junction 
of karnavan is invalid — Its invalidity 
can be urged even in a defence to a suit 
for its enforcement. (Para 2) 
Cases Referred: Chronological 
(1970) S. A. No, 1316 of 1968. D/- 
29-6-1970 (Ker) 
(1965) ea as LT 160 = 1965 
Ker LJ a onp Pillai v. Siva- 
rama 
(1963) ATR 1963 Ker 354 (V 50)= 
1963 Ker LT 61, Kurlakko v. 
Ouseph 2 
(1962) AIR 1962 Ker 164 (V 49)= 
1962 Ker LT 61 (FB), C. Mathew 
vy. Ayyappankutty 
(1929) 19 Trav LJ 1238 (FB), 
Bhagwati Amma v. Ramalakshmi 2 


P. Sukumaran Nair. for Appellant. 


JUDGMENT:— Defendants I and 13 
are the appellants. Suit property be- 
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longed to the sub tarwad of the defend- 
ants. In the year 1118 a partition deed 
Ext. D-2 was executed in respect of the 
properties. of the sub tarwad. The sub 
tarwad then consisted of 10 members. 
The properties were divided into 10 
shares of which 3 were allotted to the 
group of the 12th defendant and defend- 
ants 1 and 13. The plaint property was 
included in the shares of defendants ‘1, 
‘12 and 13. Defendants 1 and 13 were 
then minors. They were represented at 
the partition by their mother the 12th 
defendant, After the partition. mortgages 
and purakkadam were executed by the 
12th defendant in her own behalf. and 
as guardian for defendants 1 and 13. The 
mortgage and purakkadam were later 
redeemed and the ist defendant is in pos- 
session of the property. In the year 1955 
some of the defendants joined together 
and executed another partition deed Ext. 
P-3 in respect of the same properties. 
The 12th defendant joined in the execu- 
tion. of Ext. P-3 purporting to act as 
guardian of defendants 1 and 13 who 
were stated to be minors. But in fact, 
the 13th defendant had attained majority 
on Ext. P-3 date. Re-allotment of shares 
was made in Ext. P-3 and the suit pro- 
perty was given over to ‘defendants 2 to 
fl. They executed a sale deed Ext. P-4 
in respect of the suit property in favour 
of the plaintiff. and he accordingly in- 
stituted O. S. 836 of 1961 for redemption 
of the mortgages Exts. P-1 and P-2 which 
the tarwad had executed in the year 
1944 and 1953. The plaintiff's suit for re- 
demption was resisted by defendants 1 
and 13 on the ground that Ext. B-3 parti- 
tion is incompetent and void on account 
‘of the non-junction of the 13th defend- 
ant thereto. According to them therefore, 
the plaintiff is not entitled to redeem. 
The trial court. however. decreed redemp- 
tion which has been confirmed by the 
District Judge of Trivandrum in A, 8. 
735 of 1965. 


2. The courts below. I am afraid. 
have failed to take note of the fact that 
the second partition evidenced by Ext. 
P-3 was invalid, in that the 13th defend- 
ant who was the only adult male mem- 
ber of the tarwad was not a party to it. 
The trial court has observed: 


“even if the 13th defendant happens 
fo be the karnavan of the tarwad. a par- 
tition deed entered into by all the other 
members of the tarwad will not: become 
void simply because he has not consent- 
ed to that document”. 

On the question whether the 13th defend- 
ant had attained majority on the date of 
Ext, P-3, the courts below have concur- 
rently found that he was a major. Being 
the only adult male member. it goes 
without saying that he was the karnavan 
of the tarwad. Law stands settled that 

r the validity of a partition in the 
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tarwad all the adult members must 
concur. M. P. Joseph in his commentary 
on the principles of Marumakkathayam 
Law observes:— 


“But, in practice. tarwad property 
is divisible and it is not unusual to find 
registered deeds of partition in tarwads, 
when tarwads have become so unwieldy 
owing to the number of the members to 
be maintained, and the difficulty of pro- 
viding shelter for every single member 
in the tarwad house. But no member 
has any right to demand a share or for 
compulsory partition. All the adult 
members of the tarwad must consent be- 
fore a partition could take place in a 
Malabar tarwad”, 


The question was considered by a Full 
Bench of the Travancore High Court in 
Bhagavathi Amma v. Ramalakshmi. (1929) 
19 Trav LJ 1233 (FB) and the following 
passage from a previous judgment was 
auoted with approval by the learned 
Judges in their judgment. The passage 
runs:— 


“It is an undoubted proposition of 
Marumakkathayam Law that for the 
partition of Tarwad properties there must 
be the consent of all the adult members 
of the tarwad .........cccccees of course the 
consent of the adult members need not 
always be in writing but may be implied 
from their conduct. such as by their 
acquiescing in it when there were oppor- 
tunities for impeaching it or by their 
subsequent dealings from which an infer- 
ence that they admitted the validity of 
the partition. necessarily arises. Under 
what circumstances consent would be im- 
plied is a question which would depend 
upon the facts of each particular case”. ° 
This view has been endorsed by the 
Kerala High Court in-a number of deci- 
sions — See Kuriakko v. Ouseph. 1963 
Ker LT 61 = (AIR 1963 Ker 354): Krishna 
Pillai v. Sivarama Pillai, 1965 Ker LT 
160 etc. In the latter case Velu Pillai, J. 
observed:— . ; 

“Except with the junction of all the 
adult members of the tarwad. no per- 
manent alienation of its property could 
be validly made. For an Or oe parti- 
tion of tarwad properties, all the adult 
members must concur”. 


(See also Judgment in S. A. No, 1316 of 
1968 (Ker) unreported D/- 29-6-1970.: In 
that case. the mortgagee questioned the 
right of the plaintiff to redeem. The 
plaintiff therein was a purchaser from 
one Sankara Pillai to whom the equity 
of redemption was set apart in a parti- 
tion. But in that partition all the mem- 
bers of the tarwad had not joined. So. 
its validity was challenged by the mort- 
gagee. The trial court upholding the con- 
tention of the mortgagee, the 
suit but on appeal the learned Subordi- 
nate Judge took the view that the mort- 
gagee was not competent to question the 
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partition in the mortgagee’s tarwad. 
Learned Single Judge Iyer, J.) 


observed in allowing the appeal and re- 
manding the case-— - 


“It is surprising that the Subordinate 
Judge should think that a mortgagee 
cannot be heard to question the partition 
in the mortgagor’s tarwad when there is 
no valid partition in that tarwad. We 
would otherwise reach the absurd posi- 
tion that the karnavan of the tarwad 
could bring a suit for redemption on the 
ground that he had not joined in the 
partition deed and continued to function 
as karnavan while other junior members 
could also bring suits for redemption 
claiming that the tarwad had been al- 
ready partitioned and the mortgagee (says 
the learned appellate Judge) cannot ques- 
tion it. Legally speaking. until a valid 
partition binding on all the members 
exists, the karnavan is the only person 
who can speak on behalf of the tarwad 


under which junior members can repre- 
sent the tarwad are made out”. 

Thus, the. partition (Ext. P-3) being one 
executed without the junction of the 
karnavan cannot have any validity in the 
eye of the law and that can be ignored 
by the members who were not parties 
thereto. The courts below have also 
pressed into service the Limitation Act 
to shut the mouth of -the defendants 
saying that since they have not challeng- 
ed the validity of the document within 
the statutory period. they are stopped 
from questioning the competency of thé 
plaintiff who is a purchaser from persons 
to whom the equity of redemption was 
allotted under Ext. P-3 to redeem. A 
Full Bench of this Court has held by a 
majority in Mathew v. Ayyappankutty, 
1962 Ker LT 61 = (AIR 1962 Ker 164) 
(FB) that it is open to the tarwad to urge 
the invalidity of the transaction in de- 
fence to a suit for its enforcement by the 
alienee. The following passage from 
Rustomji on Limitation 6th Edition. a 
416 was quoted by the learned Judges in 

that case. The passage is:—, 


“a defendant is not precluded from 


urging by way of defence that the instru- 
ment or transaction sued upon ought not 
to be enforced, although a suit by him 
to cancel or set it aside would then be 
time-barred”. 
Thus, the non-institution of a suit by de- 
fendnant 1 or 13 to set aside the partition 
is not of any serious consequence. It is 
open to them to ignore it as the document 
of partition was not. in fact, implemented, 
‘Where an alienation is not followed 
by possession, the tarwad has nothing to 
worry about the property. It continues 
with the tarwad itself. If ever the alienee 
seeks to proceed against the property. the 
tarwad is sure to have an opportunity to 
resist its deprivation and urge in court 
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that the transaction sought to be enforo- 
ed is not binding on it. 1962 Ker LT 
61 at p. 84 = AIR 1962 Ker 164 (FB))”. 
There is also another feature about the 
case which will go against the sustain- 
ability of the plaintiff's action, His sult 
is for redemption of Exts. P-1 and P-2 
mortgages. But as a matter of fact. these 
mortgages are now non-existent. They 
have both been redeemed by the Ist 
defendant consequent on the first parti- 
tion deed, Ext. D-2 of the year 1118. The 
subsequent partition resulting in a re- 
allotment of the properties would not 
revive Exts. P-1 and P-2 mortgages which 
in fact. have ceased to exist. In any 
view of the matter. the suit should have 
been dismissed. 

3. The result ig that the decree 
and judgment of the courts below are set 
aside, and the plaintiff's suit is dismissed. 
The Second Appeal is thus allowed, but 


_in the circumstances without costs. 
in court unless the special conditions . 


_ Appeal allowed, 
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P. SUBRAMONIAN POTI J. 
Vv. S. Mani Iyer and others. Appel. 
Tants v. Azhakan and another, Respond- 


ts. 
Second Appeal No. 748 of 1968. Dj- 
3-12-1971. 

Civil P. C. (1908), S. 47, Explanation 
(as amended in 1956) — Right of stranger 
auction purchaser to file suit for posses- 


sion — Whether survives after amend- 
ment. AIR 1965 Orissa 2, Dissented from. 
(Para 17) 


, The right of a stranger auction pur- 
chaser to file suit for possession is a vest- 
ed right and if accrued to him prior to 
amendment in 1956 of Section 47 survives 
after the amendment. (Para 17} 


If a right of suit Is available to the 
party under the law in force and sub~ 
sequently the law is sought to be altered 
by amendment or by repeal and re-enact- 
ment or by any fresh legislation the right 
of suit so available to the party will no 
be affected unless expressly or by neces- 
sary intendment that is sought to be 
taken away by the new enactment. There 
is no such express provision in the am~ 
endment to Section 47 of the Code of 
Civil Procedure which would take away 
the right of suit available to the stranger 
auction purchaser. Nor is there anything 


- which by’ necessary intendment may be - 


said to impair such right. Therefore in 
spite of the alteration in S. 47 the right 
to sue if already accrued before amend- 
ment to a stranger auction purchaser sur 


vives. AIR 1965 Orissa 2. Dissented from, 
Case law discussed. (Para 17) 
CP/CP/B426/72/DVT - 
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Cases Referred: Chronological Paras 


(1971) 1971 Ker LT 850 = 1971 
Ker LJ 793. Lakshmanan Pillai 
v. Subhashini 

(1965) AIR 1965 Orissa 2 (V 52), 
Sadhu Patri v. Sudarshan 


Patri ; 
(1960) ATR 1960 SC 980 V 47)= 
A SCR 640. State of Bombay, 
Films Ex 


G. change 

(1988) "ATR 1958 SC 915 (V 45)= 
1958 Cri LJ 1429, Anant Gopal 
Sheorey v, State of Bombay 

(1957) AIR 1957 SC 540 (V 44)= 
1957 SCR 488, Garikapati v. 
Subbiah Chau dhry 

(1953) AIR 1953 SC 221 (V 40)= 
1953 SCR 987, H. K. Dada (Indiaj 
Ltd. v. State of Madhya Pradesh 


(1952) AIR 1952 SC 409 (V 39)= 
` 1953 SCR 752. Ganpat Rai v. 
Agarwal 


(1951) . a 1951 SC 124 (V 38)= 
52 Cri coed 91, Janardan Reddy 
v. The Sta 

1944) ae crm Cal 145 (V 31)= 
47 Cal WN 544, Sarat Chandra 
v. Santosh Kumar ; 

(1943) ATR 1943 FC 24 (V 30)= 
1943-2 Mad LJ 57. Venugopala v. 


Krishnaswami 
(1941) ATR 1941 Mad 161 (V 28)= 
1941-1 Mad LJ 45 (FB), Thandam 
Annamalai 


1 


er of Commerce 


E vV.. 
Ramasami Mudali 
(1922) AIR 1922 Cal 491 (V 9)= 
36 Cal LJ 263. Ajit Singh v. 


Bhagabati Charan 
ar ae 1920 Cal 435 (V 7)= 
Cas 327. Promothanath 
Pal = ects Dasi 
914) AIR 1914 Cal 806 (V 1) ™ 


2 


18 


16 


6. 18 


tl 


a 


24 Ind Cas 37 (FB). Gopeshwar ` 


Pal v. Jiban Chandra 

(1913) 19 Ind Cas 291 = 40 Ind 
App 74 (PC), Lala Soni Rama 
v. Kanhaiva 

(1909) ILR 32 Mad 140 = 5 Mad 

" LT 27, Subbaraya Mudaliar v, 
Rakki 


(1908) 10 Bom LR 330 = ILR 32 
Bom 337. Nana v. Sheku 

(1905) 1905 AC 369 = 74 LJPC bis 
aos Sugar 


aan ILR 27 Mad 538 = 14 Mad 
LJ 340, Vedavalli Naraslah v, 


Mangamma 
(1903) 1903 AC 355 = 72, LJPC 91, 
Commr. of Public Works v, 


Logan. 
(1875) 1 Ch D 48 = 33 LT 774, ~ 


In re, Joseph Suche & Co, Ltd. 
(1858) 120 ER 292‘= 27 LJQB 448, 
Jackson v. Woolley 
(1850) 9 CB 551 = Y 137 ER 1007, 
Marsh v. Higgins 


15 
1 


Co. 
8, 12. 13. 15. 16 
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` 


ALR 

M/s. T. S. Venkiteswara Iyer. R. C. 
Plappally and P. E Balasubramoniam. 
for Appellants; A, P, drasekharan, 
for Respondents. 

JUDGMENT:— Section 47 of the 
Code of Civil Procedure was amended by | 
the Civil P. C. (Amendment) Act 1956 
with effect from 1-1-1957 by in~- 
corporating the words “and a purchaser 
at a sale in execution of the decree” in 
the Explanation to that section and there- 
after the Explanation read thus: 


“For the purpose of this section. a 
plaintiff whose suit has been a 
defendant against whom a sult has been 
dismissed and a purchaser at g sale in 
execution of the decree are parties to the 
suit”, - 

2. The question whether a decree- 
holder purchaser.’ who, for realisation of 
the decree amount brings the property 
of the judgment-debtor for sale and pur- 


- chases it himself, has, besides the right 


to seek delivery by an application in ex- 
ecution, the right of suit also is a ques- 
tion on which the view taken by the High 
Courts in India has not been uniform. 
But so far as this court is concerned the 
latest pronouncement of a Division Bench 
of this Court in Lakshmanan Pillai v. 
Subhashini, 1971. Ker LT 850 binds me 
and therefore I need not go into that 
question. In that decision it was held: 


“S. 47 is in the statute book for a 
purpose viz., to prevent multiplicity of 
suits. and the way the section has been 
interpreted by the Madras High Court, 
the Travancore-Cochin High Court and 
the other High Courts which take the 
same view. is only in conformity with 
that intention. If the other view. the 
view of the Patna High Court. that the 
execution. discharge and satisfaction of 
the decree come to an end by the issue 
of a sale certificate is accepted. the pur- 
pose of this section will be lost to a con- 
siderable extent. Moreover, ae view of 
the Madras High Court has been there 
for over eighty years, because Patanjali 
Sastri. J. has stated in Thondam Anna- 

Mudali v. Tiruttani Ramasami 
Mudali, AIR 1941 Mad 161 (FB) that that 
view had already been accepted for over 
50 years. That was in 1941; and another 
30 years have passed since then. To up- 
set this procedural law at this stage will 
create more injustice than justice. And 
this is therefore an eminently fit case for 
applying the principle of stare decisis”. 


3. In the case of a stranger auct- 


` tion purchaser the position prior to the 


amendment to Section 47 of the Code of 
Civil Procedure adverted to earlier was 
that such an auction purchaser had a 
right of suit. Not that on this there is 
no controversy here. But the preponder= 
ance of view in the decisions of the High 
Courts in India is that when the purchaser 
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ig a stranger the right of suit was avail- 
able to him. The decisions on this ques- 
tion are collected at the footnote in the 
A. L R. Commentaries to the e of 
Civil Procedure (7th Edn.) Section 47, 
Note 19, page 750. Noting these decisions 
the commentator states: 

“All the Courts were agreed thaf, 
where the purchaser was a stranger, he 
could, apart from the summary remedy 
provided by O. 21, Rr. 95 to 102, agitate 
the matter in a separate suit but that if 
he availed himself of such summary re- 
medy, no appeal would lie from an order 
passed in such proceedings. The reason 
was that if the purchaser was not at all a 


representative of the judgment-debtor (as - 


had been held in some decisions referred 
to above), the question was not one be- 
tween the parties; and, even if he was 
representative of the judgment-debtor 


still, the question was one between the- 


judgment-debtor and his representative, 
and consequently was not one “between 
the parties”. (See Note 5). But when 
the decree-holder was the purchaser, the 
question was one “between the parties’. 
Now, after the amendment, it is clear 
that whether the auction-purchaser is a 
stranger or the decree-holder. the ques- 
pee aoe be one between the parties to 
p 


Therefore the position fs that if the 
ease arose for decision on the basis of 
the Jaw as it stood before 1-1-1957. in the 
case of a decree-holder auction purchaser 
a suit for recovery of possession of the 
property purchased in court auction would 
not lie as the matter would be one wi 
the scope of Section 47 of the Code of 
Civil Procedure while in the case of a 
stranger auction purchaser such a suit 
would lie. Because of the amendment any 
purchaser at the auction in execution of 
a decree becomes a party and is consider- 
ed to be a party to-the decree for the 
purpose of applying Section 47 go much 
so that his position would be same as 
that of the decree-holder auction pur- 
chaser. If the decree-holder auction pur 
chaser could not have filed a suit to re- 
cover property purchased in execution of 
a decree but was to take recourse only to 
recovery through the execution court the 
same would be the case with regard to 
the stranger auction purchaser. 


4, In the case before me a stran- 
ger auction purchaser purchased property 
in execution of a decree and that sale 
was confirmed on 17-9-1956 before the 
amendment to Section 47 came into force. 
If at that time he had a right to fille a 
suit to recover possession and was not 
obliged to seek recovery in execution pro- 


ceedings, the question is whether by 
reason of the amendment he lost the 
right of suit. 


5. The suit was decreed by the trial 
court which held that the suit would not 
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be barred by Section 47 of the Code of 
Civil Procedure. The appellate court 
held otherwise and dismissed the suit. 
Therefore the question has now to be 
gone into in this second appeal which is 
at the instance of plaintiffs 1 and 3 to 7 
in the suit. 


6. The controversy that has to be 
Tesolved in this appeal is not simple. On 
the question for decision here, my notice 
has been drawn only to a decision of the 
Orissa High Court to which I may refer 
in this Judgment in due course. The 
plaintiffs consider that the right of suit 
is a vested right and therefore when the 
sale is confirmed prior to the amendment 
of Explanation to Section 47 of the Code 
of Civil Procedure the right of suit had 
accrued which, unless there are express 
words in the amendment taking away 
such right, will survive notwithstanding 
the amendment. Of course, it cannot be 
disputed that there are no express words 
in the amendment to Section 47 which 
could be said to have taken away the 
vested right if there was any which 
would survive the amendment. It neces- 
sarily leads to the question as to what 
exactly is the character of the right which 
was available to the stranger auction- 
purchaser and whether it would survive 
the amendment. 


T. The Privy Council in Lala Soni 
Rama v. Kanhaiya Lal, (1913) 19 Ind Cas 
291 (PC) expressed the view that the law 
of limitation applicable to a suit or pro- 
ceeding is the law in force at the date 
of the institution of the suit or proceed- 
ing. unless there is a distinct provision 
to the contrary. The suit in which this 
question arose was instituted in 1907 and 
was for redemption of a mortgage. The 
defence of limitation was taken up in the 
suit. The plaintiff sought to meet this 
niea by relying on certain acknowledg- 
ments. The mortgage was executed at a 
time when the Limitation Act XIV of 
1859 was in force. But the suit was in~ 
stituted after Act XV of 1877 replaced the 
earlier enactment. The question was whe- 
ther the plaintiff could claim the benefit 
of the law as to acknowledgments con< 
tained in the earlier Act. It is this deci- 
sion that has been quoted time and again 
in considering whether a particular 
statute has to be considered as prospec- 
tive or as retrospective. A Full Bench 
of five Judges of the High Court of 
Calcutta said in Gopeshwar Pal v. Jiban 
Chandra, 24 Ind Cas 37 = (AIR 1914 Cal 
806) (FB):— 

“It ig an established axiom of con- 
struction that though procedure may be 
regulated by the Act for the time being 
in force. still the intention to take away 
a vested right without compensation or 
any saving is not to be imputed to the 
Legislature unless it be expressed in un~ 
equivocal terms”, 
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_ Their Lordships of the Calcutta High 
Court relied on Commr. of Public Works 
v. Logan, 1903 AC 355 in support of this 
view. The case before the Full Bench 
concerned the effect of an amendment to 
Art. 3, Part I, Sch. Dl of the Bengal 
Tenancy Act 1885. Before amendment 
that Article provided that the period of 
limitation to recover possession of land 
claimed by the plaintiff as an occupancy- 
raiyat was two years from the date of 
dispossession. But by the amendment “a 
raiyat or an under-raiyat”’ were substi- 
tuted in Art. 3-in the place of the words 
“an occupancy-raiyat’. The amendment 
came into force on 11th of May 1907 and 
' the suit was instituted in July 1908. The 


suit was not by an occupancy-raiyat but | 


by one who came within the amended 
provision. But for the amendment he 
had still time to sue. But if the amend- 
ment was operative the period of two 
years from the date of dispossession 
having expired even before the amend- 
ment came into force he would have no 
right to sue. The question arose whether 
in these circumstances the right to sue 
when the plaintiff had a period of 12 
years prior to the amendment. did not 
survive by reason of the amendment 
which restricted the period to two years. 
Fletchor, J. took the view that the am- 
endment being of an enactment relating 
solely to procedure, applies only to suit 
instituted after the amendment came into 
operation notwithstanding that the cause 
of action arose prior to the amendment, 
while Chatterjea, J. held a contrary view 
and therefore the case was referred to a 
Full Bench constituted of five Judges of 
that High Court. The court was of the 
view that the plaintiff had. at the time 
when the amending Act was . passed, a 
vested right of suit and to read the am- 
endment as operating retrospectively 
would deprive of the right of suit so 
vested in the plaintiff at the date of the 
passing of the amendment... The Full 
Bench conceived two types of cases, one 
where even after the amendment the 
operation of the amendment would not 
destroy the rights of the plaintiff and the 
other where such rights would be des- 
troyed. If the period of two years avail- 
able in case the amendment was to apply 
had not expired, the position, according 
to the Full Bench. might possibly be dif- 
ferent. But where the period within 
which suit had to be filed if the amend- 
ment was to apply had already expired 
on the date of the amendment it would 
mean that the right of suit which was 
otherwise available was taken away by 
- the amendment and this would result in 
not any regulation but confiscation. The 


case before the Privy Council in (1913)* 


19 Ind Cas 281 (PC) was referred to in 
this connection and the Full Bench notics 
ed that it was not a case where the am~ 
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erint would destroy the rights of the 
laintiff. The court said thus: 

“There are thus two positions, where 
in accordance with its provisions a suit 
could be brought after the passing of the 
amendment. it may be that the amend- 
ment would apply; but where it could 
not. then the amendment would have no 
application. The fact in (1913) 19 Ind 
Cas 291 (PC) did not involve the second 
of those positions, and we, therefore, hold 
that the decision of the majority 
Munjuri Bibi v. Akkel Mohmud, so far 
as it relates to that position, has not been 
affected by the judgment of Privy Coun- 
cil in (1913) 19 Ind Cas 291 (PC) 
though It may perhaps be affected if and 
so far as it lays down a similar rule for 
suits within the first of the two positions. 


‘This, however. is a point not before us 


and on it, therefore. we do not express 


-any definite opinion”. 


8. The Calcutta High Court in a 
later decision in Promothanath Pal v. 
Sourav Dasi, 58 Ind Cas 327 = (AIR 1920 
Cal 435) followed this rule. Under Sec- 
tion 66 of the Code of Civil Procedure 
1908 a suit against a certified purchaser 
in execution sale and his assignees by a 
person claiming to be the real owner is 
barred, The Code of Civil Procedure 
1908 replaced the Code of Civil Procedure 
of 1882 whereunder the corresponding 
section was 317. That was of more limit- 
ed application and barred a suit only 
against a certified purchaser. Therefore 


-as the Code then stood as against an as- 


signee of a certified purchaser a suit by a 
person. claiming to be the real owner 
would lie. In the case the court had to 
deal with there the purchase at the sale 
in execution was in 1903 and it was con 
firmed in 1906. The plaintiffs case was 
that he purchased the property in dispute 
in the name of his son who was defend- 
ant No. 1 whose name appeared as re~ 
corded purchaser. The question for deci- 
sion was whether the suit having been 
instituted after the Code of 1908 came 
into force Section 66 of the Code operat~ 
ed as a bar to the maintainability of the 
suit. The court took the view that to 
apply Section 66 of the Code of 1908 
would be to give retrospective operation 
to that provision and that would be op- 
posed to the canons of interpretation of 
statutes. The court observed thus:— 
“The rule that enactments in a 
Statute are generally to be construed to 
be prospective and intended to regulate 
the: future conduct of persons. is deeply 
founded in good sense and strict justice, 
and it has been repeatedly laid down 
that in the absence of clear words to 
that effect. a Statute will not be con- 
strued so as to take away a vested righ 
of action acquired before it was passed”. 
Countering a contention urged before 
Their Lordships that Section 66 of the 


4972 — 
Code of 1908 embodies merely a rule of 
procedure and as no litigant can have 
‘vested interest in the course of proce- 
dure, the new statute cannot be said to be 
inoperative, the learned Judges said:— 


SNe hedges this contention is based 
upon a narrow and superficial view of 
the true effect of Section 66 of the Code 
of 1908 and Section 317 of the Code of 
1882. Each of these provisions no doubt 
finds a place in a code of procedure. but 
each imposes in essence a serious restric- 
tion upon the title of the real purchaser 
at the execution sale”. 


8-A. Therefore the plaintiff in the suit 
succeeded as in essence it was found that 
his right had been affected and the ques- 
tion was not merely a matter of pro- 
cedure. Later the Calcutta High Court 
had again to consider the same question 
In a case where the scope of Section 66 
of the Code of Civil Procedure 1908 was 
called into question once again. Pal. J. 
in that decision (Sarat Chandra v. Santosh 
Kumar, AIR 1944 Cal 145) reiterated the 
position. Earlier in Ajit Singh v. Bhaga- 
bati Charan, AIR 1922 Cal 491 the 
Calcutta High Court took the view that 
ff the application of the provisions of an 
amending Act makes it impossible to ex- 
ercise a vested right of suit, the Act 
should be construed as not being applic- 
able to such cases. That concerned the 
time within which the legal representa- 
tives of the deceased applicant had ta 
apply to implead under R. 3 of O. 22 of 
the Code of Civil Procedure read with 
Rule 2. The penalty for non-compliance 
was abatement of the appeal. On the 
date of death of the appellant in that 
case the period of limitation make an ap- 
plication for that purpose was six months 
from such date. In the meanwhile. be- 
fore that period expired. Act 26 of 1920 
was passed by the Indian Legislative 
Council and it received the assent of the 
Governor-General on 2nd September, 
1920. The result was that the period of 
limitation was reduced to 90 days. Under 
the law as it stood on the date of death 
of the appellant namely 19th November. 
1920 a period of six months was avail- 
able. The amendment which, though as- 
sented to by the Governor-General on 2-9- 
1920 came into force only on ist January, 
1921. curtailed that period. But the period 
of 90 days had not expired on that date, 
Notwithstanding this the court took the 
view that the period of six months was 
available. It may be noticed here that 
unlike in the case of 24 Ind Cas 37 = 
(AIR 1914 Cal 806) (FB) it was not a case 
where the amending Act made it impos- 
sible to exercise the right available -under 
the earlier law but only curtailed the 
period within which such exercise should 
be made. Nevertheless it was held that 
the right under the earlier Jaw would 
gurvive. though. I must observe. the 
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judgment did not indicate any reason for 

view excepting by way of reference 
to the decision of the Judicial Committee 
in Colonial Sugar Refining Co. v. Irving, 
1905 AC 369. The court took the view 
that the decision of the Judicial Com- 
mittee “militates against the retrospective 
operation of statutes in cases of this des~ 
cription. to the detriment of an existing 
right of suit or appeal”. 

9. Jessel M. R. in (1875) 1 Ch D 
48 (In re Joseph Suche & Co. Ltd.) ex- 
pressed this rule in the following terms: 

“I so decide because it is a general 
Tule that when the Legislature alters the 
rights of parties by taking away or con- 
ferring any right of action, its enact- 
ments, unless in express terms they ap- 
ply to pending actions, do not affect them. 
It is said that there is one exception to 

t rule, namely, that. where enactments 
merely affect procedure and do not ex~ 
tend to rights of action, they have been 
held to apply to existing rights ...... 5 

10. In Jackson v. Woolley, (1858) 
120 ER 292, Wiliams. J. quoting Lord 
Coke’s well known canon “Nova con 
stitutio fururish formam imponere debet, 
non praeteritis” said thus:— 


_ _- “That is the ordinary rule as to the 
interpretation of all legislative enact- 
ments, and is to be observed unless there- 
be something in the terms of a particular 
enactment to prevent its operation”. 

1i, This necessarily leads me to 
consider the question whether the 
right to institute a suit is a vested 
right. The question whether the right 
to institute an appeal is a vested 
right has arisen ‘in several cases 
and the position seems to be fairly well 
settled now. Dealing with a case of 
amendment of Section 22(1) of the Cen- 
tral Province and Berar Sales-tax Act 
1947 which necessitates proof of payment 
of tax in respect of an assessment against 
which appeal had been preferred. as a 


‘condition precedent for entertaining the 


appeal under the earlier law it was suffi- 
cient if the admitted tax was paid S. R. 
Das. J. said. in the decision in H. K. Dada 
(India) Ltd. v. State of Madhya Pradesh, 
AIR 1953 SC 221 thus:— 


“The above decisions quite firmly 
establish and our decisions in Janardan 
Reddy v. The State, AIR 1951 SC 124 and 
in Ganpat Rai v. Agarwal Chamber of 
Commerce Ltd.. AIR 1952 SC 409 uphold 
the principle that a right of appeal is not 
merely a matter of procedure. It is a 
matter of substantive right. This right 
of appeal from the decision of an inferior 
tribunal to a superior tribunal becomes 
vested in a party when proceedings are 
first initiated in, and before a decision is 
given by. the inferior Court. In the 
language of Jenkins. C. J. in Nana v. 
Sheku, (1908) 10 Bom LR 330 to disturb 
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an existing right of appeal is not a mere 
alteration in procedure. Such a ve 
Tight cannot be taken away except by 
express enactment or necessary intend- 
ment. An intention to interfere with or 
to impair or imperil such a vested right 
cannot be presumed unless such inten- 
tion be clearly mainfested by express 
words or necessary implication”. 


12. In this connection I may refer 
in brief to the facts in 1905 AC 369. The 
Judiciary Act 1903 which received the 
Royal Assent on 25-8-1903, a few days 
before the Supreme Court delivered the 
Judgment, took away the right of appeal 
from the Supreme Court and provided 
for an appeal to the High Court of Aust- 
ralia. The appellants instituted the ap- 
peal to the Privy Council with leave of 
the Supreme Court and a preliminary 
point was taken before the Privy Coun- 
cil that the appeal be dismissed as in view 
of the Judiciary Act 1903 no appeal lay 
to it. Lord Macnaghten who delivered 
the judgment of the Privy Council said 


ere 


“To deprive a suit or in a pending 
action of an appeal to a superior tribu- 
nal which belonged to him as of right is 
a very different thing from regulating 
procedure. In principle. their Lordships 
see no difference between abolishing an 
appeal altogether and transferring the 
appeal to a new tribunal. In either case 
there is an interference with existing 
rights contrary to the well known gene~ 
ral principle that statutes are not. to be 
held to act retrospectively unless a 
intention to that effect is manifested”. 


Of course it is for the legislature to 
provide, if it feels so. that the right of 
appeal or other vested right would not 
survive if the new law comes into force. 
We are only considering what the con- 
sequences would be in cases where such 
an intention is not evident. 


13. Supreme Court in the deci- 
sion to which I have adverted earlier re- 
ferred to the decision in 1905 AC 369 and 
upheld the principle that the right of 
appeal is not a matter of procedure but 
is of substantive right. 


14. The above view was reiterat- 
ed by the Supreme Court in Garikapati 
v. Subbiah Choudbry. AIR 1957 SC 540. 
The question that arose there was whe- 
ther in regard to a suit filed before the 
Constitution, the valuation of which was 
above Rs. 10,000/-. the right of appeal to 
the Federal Court which was then avail- 
able was so available after the Constitu- 

tion came into force. Under the law as 
it stood at the time of the appeal the 
valuation necessary for the appeal to the 
Supreme Court was Rs. 20,000/-. The 
court by a majority took the view that 
the institution of the suit carries with it 
the implication that all rights of appeal 
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then in force are preserved to the par- 
ties thereto till the rest of the career of 
the suit. After referring to the decisions 
on the question, the Court formulated the 
following rules:— 

“fi) That the legal pursuit of a re- 
medy, suit, appeal and second appeal are 
really but steps in a serles of proceedings 
all connected by an intrinsic unity and 
are to be regarded as one legal proceed~ 
ing. 


- (ii) The right of appeal is not a mere 
Sd of procedure but is a substantive 


tun The institution of the suit car- 
ries with it the implication that all rights 
of appeal then in force are preserved to 
the parties thereto till the rest of the 
career of the suit. 


(iv) The right of appeal is a vested 
right and such a rigbt to enter to supe- 
rior Court accrues to the litigant and 
exists as on and from the date the lis 
commences and although it may be act- 
ually exercised when the adverse judg- 
ment is pronounced such right is to be 
governed by the law prevailing at the 
date of the institution of the suit or pro- 
ceeding and not by the law that prevails 
at i date of its decision or at the date 

the filing of the appeal. 

(v) This vested right of appeal can 
be taken away only by a subsequent 
enactment. if it so provides expressly or 
by necessary intendment and not other- 


15. The question relevant here is 
whether a right of suit is also a vested 
right. I see no reason to hold otherwise. 
If a right of appeal which accrues to a 
person on the commencement of an action 
is a vested right, a right of the suit would 
all the more be considered as vested. A 
person is entitled to work out his re- 
medies by resort to the court and if 
under the law in force a right of ap- 
proaching a court is available to a per- 
son that would necessarily be a substan- 
tive right and therefore would be avail- 
able to such a person notwithstanding 
the change in law unless the right is 
taken away expressly or by implication. 
In this context I may advert to the deci- 
sion of the Federal Court in Venugopala 
v. Krishnaswami, AIR 1943 FC 24. A 
suit was instituted in British India in 
1932. Some of the properties involved 
in the suit were situated in Burma. In 
1937 Burma was separated from the rest 
of British India. The question arose whe- 
ther in regard to the properties situated 
in Burma the court had jurisdiction to 
try the suit and whether the maintain- 
ability of the suit would be affected by 
the separation. On the question of juris- 
diction the Federal Court took the view 
that it is not as if the legislature which 
passed the law separating Burma from 
the rest of British India could not have 
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made provision in the very same enact- 
ment regarding continuance of the trial 
of suits in regard to the properties situat- 
ed in Burma. That being the case there 
was no want of jurisdiction. The further 
question was whether the right of suit 
was a vested right and therefore unless 
there be provision to the contrary must 
be deemed to continue. The judgment 

of the High Court against which the ap- 
peal had been taken to the Federal Court 
expressed the view that a right to con- 
tinue a duly instituted suit was in the 
nature of a vested right and could not 
be held to have been taken away except 
by a clear indication of intention to that 
effect. Varadachariar, J. speaking for the 
Federal Court in the appeal said as 
follows: , 

“It has on the other hand, been 
maintained that a right to obtain relief 
in a suit pending at the time when the 
repealing enactment comes into opera= 
tion is itself in the nature of a substan- 
tive right. As we consider that the third 
ground of decision adopted by the High 
Court, namely, the principle of the ruling 
in 1905 AC 369 is sufficient to support 
the decision of the High Court. we pre~ 
fer to rest our decision on that ground. 
1905 AC 369 was sought to be distinguish~ 
ed on behalf of the appellant on the 
ground that a right of appeal against a 
decree stands on a different footing from 
a right to continue a suit to its normal 
termination. This may be a difference in 
the facts, but we are unable to see any 
distinction in principle between the two 
eases. Their Lordships’ pronouncement 
emphasises the limitation to be placed 
upon the rule, sometimes broadly stated, 
that all alterations in procedure are re- 
trospective. unless there is some good 
reason to the contrary. In one sense, a 
right of appeal may be spoken to as a 
matter of procedure and it is usually pro- 
vided for in Codes relating to procedure, 
But the decision recognises that that is 
not sufficient to make a legislative pro- 
vision governing the right of appeal re- 
trosnective. 


It will be noticed that In that case 
the judiciary Act was passed during the 
pendency of the action in the Court of 
first instance and their Lordships’ deci- 
sion recognised that, from the date of the 
Initiation of the act. the suitor ‘had a 
right of appeal to a superior tribunal ac- 
cording to the state of the law as it stood 
at the time of the commencement of the 
proceeding. This necessarily involves the 
recognition of an equally valuable right 
that the proceedings should in due course 
be tried and disposed of by the tribunal 
before which it had been commenced. 
This principle that a statute should not 
be so interpreted as to take away an 
action which has been well commenced 
has been affirmed in various cases in 
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differing circumstances, In (1850) 9 CB 


551, it was observed by Wilde, C. J. 
that— 


“it must have been well known to 
both branches of the Legislature that 
strong and distinct words would be neces-. 
sary to defeat a vested right to continue 
an action which has been well commenc- 


‘ed (1875) 1 Ch D 48 and see also (1904) 


We 27 Mad 538 and (1909) ILR 32 Mad 


16. It is now necessary to refer 
fo two more decisions of the Supreme 
Court. Anant Gopal Sheorey v. State of 
Bombay, AIR 1958 SC 915 and State of 
Bombay v. M/s. S. G. Fi Exchange, 
AIR 1960 SC 980. In the latter case the 
court took the view that an impairment 
of the right of appeal by placing a new 
restriction thereon or imposing a more 
onerous condition is not a matter of pro- 
cedure only; it impairs or imperils a sub- 
stantive right and an enactment which 
does so is not retrospective unless it says 
so expressly or by necessary intendment. 
Whether court-fee is payable in regard 
to the appeal on the basis of the law in 


‘force on the date of appeal or whether it 


is payable only on the basis of the law in 
force at the time of institution of the suit 
was really the question. By the enhance- 
ment of the court-fee the right of appeal 
became more onerous and if the vested 
right of appeal involved a right that no 
new restriction should be imposed there- 
on naturally the levy of enhanced court- 
fee in the appeal would not be retros- 
pective and that was what was held bv 
the Supreme Court. But the decision in 
ATR 1958 SC 915 has. to some extent, ap~ 
parently given rise to the controversy 
before me. Counsel for the contesting 
defendants would read that decision as 
departing from the rule laid down in the 
earlier decisions. But I do not see my 
way to agree with counsel. The Criminal 
Procedure Code was amended in 1955 
which amendment came into force in 
1956 incorporating Section 342-A therein 
enabling any person accused of an offence 
before a Criminal Court to be a witness 
for the defence. But that was not the 
case prior to the amendment. In the case 
of a prosecution commenced before the 
date the amendment came into force a 
plea was raised that the accused must be 
permitted to appear as a witness on his 
own behalf. This application was dis- 
missed by the Magistrate before whom 
the trisl was held. The High Court in 
revision confirmed this and the matter 
was taken to the Supreme Court. After 
stating the general principle applicable 
in such matters in these terms, “No per- 
son has a vested right in any course of 
procedure. He has only the right of pro- 
secution or defence in the manner pre- 
scribed for the time being by or for the 
Court in which the case ig pending and 


-© matter of the controversy there. 
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if by any Act of Parliament the mode of 
procedure is altered he has no other right 
than to proceed according to the altered 


‘mode, See Maxwell on Interpretation of 


Statutes on p. 225, 1905 AC 369. In other 


- words a change in the law of procedure 


operates retrospectively and unlike the 
law relating to vested right is not only 
Prospective” the court proceeded to con- 
sider certain- provisions of the amending 
Act. On the language of Section 116 of 
the Amending Act the Supreme Court 
held that Section 342-A was available to 
the appellant and could be invoked by 
him. Evidently in the decision in that 
ease this court did not make a departure 
from the law laid down by the Supreme 
Court in its earlier decision and in fact 
as I have pointed out earlier the same 
‘view has been taken by’ the Supreme 
Court later. The change in law was 
made applicable in that case to the pro- 
ceedings then pending ‘only because con- 

i the provisions of the amending 


struing 
-Act it held that it would be so applic- 


able. Of course as I have said earlier 


if the amending Act indicates any inten- 


tion to apply the provisions in the am- 
endine Act to pending actions then’ of 
course the matter will have to be decid- 
ed in accordance with the amending Act. 


17. From -a review of these deci- 
sions, it appears to me to be clear, 
that if a right of suit is available to 
a party under ‘the law in force and sub- 


sequently the law is soùght to be altered, 


by amendment or by repeal and re-enact- 
ment or by any fresh legislation the right 
of suit so available to the party will not 
be affected unless expressly or by neces- 
sary intendment .that is sought to be 
taken away by the new enactment. There 
is no such express provision in the am- 
endment to Section 47 of the Code of 
Civil Procedure which would take away 
the right of suit available to the stranger 
auction purchaser. Nor is there anything 
which by necessary intendment may be 
said to impair such right. Therefore in 
spite of the alteration in the provision 
the right to sue survives and hence the 
suit in the present case must be con- 
sidered as maintainable. 


18. Earlier I Teferred to a deci- 
sion of the Orissa High Court on this 
question. It took a view different from 
the view taken by me and therefore I 
may refer to this question in a little 
detail. In the case before the Orissa High 
Court in Sadhucharan v. Sudarshan, AIR 
1965 Orissa 2 the auction purchaser had 
filed the suit in 1954. long before the 
amendment to the Explanation to Sec- 
tion 47 came-into force. It was the con- 
tinuance of the suit which was subject- 
The ap- 
pellate court held in that case that the 
suit having been filed in 1954 the suit 
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will be governed by the procedure. in 
force before the above amendment came 
into force. After referring to this fact 
R. K. Das, J. said thus:— 


“Here. however, the ieacned appel~ 
late Court was wrong... After a series of 


decisions of the Supreme Court that the 


law of procedure operates restrospective- 
ly. this point is no longer open to any 
doubt. ‘In a case AIR 1958 SC 915 their 
Lordships held that no person has a vest~ 
ed right to any course of procedure, He 
has only the right of prosecution or de= 
fencé in the manner prescribed for the 
time being by or for the Court in which 
the case is pending and if by an Act of 
Parliament the mode of procedure is al~- 
tered he has no other right than to Dros 
ceed according to the altered mode. In 
other words a change in the law of pro~ 
cedure operates retrospectively and un- 
like the law relating to vested right is not 
only prospective. In‘ view of this posi- 
tion of law the amended explanation ap~ 


- plies to-the case and the plaintiff-auction 


purchaser now becomes-a party in an ap- 
plication under S. 47 of the C. P. C. It is 
also open to the Court under sub-s. (2) 
quoted above to convert a suit to a 
proceeding or a proceeding to a suit”. 
I may notice here that this is the only 
discussion on this question by the learn~ 
ed Judge. Apparently the learned Judge 
has assumed that a right of suit is a pro- 
cedural right and therefore must neces- 
sarily be affected by the change in the 
law. Reference has also been made to 
the decision of .the Supreme Court in 
AIR 1958 SC 915 to which I have refer- 
ted. It appears to me that notwithstand- 
ing the fact that institution of appeals and 
suits find a place in the Code of Civil Pro- 
cedure,’ the right to institute such suits 
and appeals are substantive rights and 
therefore the. rule that procedural law 
operates retrospectively. should have. its 
own limitations when the question for 
consideration is whether a right of suit 
or right of appeal is affected by the 
change in law. I must therefore. with 
due respect, disagree with the view taken 
x the learned SUORE in the Orissa deci- 
on. - 


19. The main question urged be- 
fore me is the question of maintainabi- 
lity of the suit. The trial court had con~ 
sidered the other issues raised in the case 
and found that plaintiff was entitled to a 
decree. The appeal before the court be- 
low was only by the Ist defendant who 
challenged the finding that he was not a 
tenant. On that the findings are concur- 
rent Therefore no other question arises 
for decision. 


I. therefore, set aside the decree of 
the court below and restore the decree 
of-the trial court. In the ces 
of the case, I think this is a case where 


1972 


I should direct both parties to suffer costs 
in this second appeal. 
Appeal allowed. 
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MATHEW AND 
T. S. KRISH ATA MOOLTIY IYER. JJ. 
The Forane Church, Petitioner v. 
The State of Kerala and others, Res- 
pondents. 


W. A. No. 626 of 1969, D/- 13-8-1971. 


(A) Kerala Land Acquisition Act 
(21 of 1962), Ss. 3, 5 — Proceedings for 
acquisition are quasi-judicial and in ab- 
sence of mala fides on the part of the 
authorities, acquisition cannot be chal- 
lenged merely because the motive of per- 
son in. whose favour land was acquired 
was mala fide. (Para 6) 


(B) Kerala Land Acquisition Act 
(21 of 1962), S. 3 — Acquisition of land 
for expending activities of a school to 
meet growing educational need of the 
locality of nmmn for a public pur- 
pose — (X-Ref:— Land Acquisition Act 
(1894), Section 7 AIR 1952 Mad 756 & 
AIR 1952 Trav-Co 522, Followed. 
; (Para 8) 


Cases Referred: Chronological Paras 
(1952) AIR 1952 Mad 756 (V: 39)= 
1952-7 DLR 275, Thambiran 
Padayachi v. State of Madras . 
(1952) AIR 1952 Trav-Co 522 (V 39)=. 
1952 Ker LT 498, Mohammed 
Noohu v. State of Travancore ` 8 
Narayanan Potti. for Petitioner; Govt. 


Pleader and V. K. K. Menon, for Res- 
pondents. 
MATHEW, J.:— This appeal is dir- 


ected against an order of a learned Single 
Judge allowing a writ petition praying to 
quash Ext. P3 order passed by the Board 
of Revenue on the 7th August, 1968, 
overruling the objection of the writ peti- 
tioner (hereafter called the petitioner) to 
the acquisition of a plot of land belong- 
ing to her comprised in S. No. 455/3 and 
456/3 in Chalakkudy village. The acqui- 
sition was for the purpose of St. Mary’s 
L. P. School, a school owned and manag- 
ed by the Forane Church, the 4th res- 
pondent. The land in question originally 
belonged to the church and the petitioner 
was a tenant under the church. When 
the Land Reforms Act (Act 12 of 1964) 
came into operation the petitioner filed 
applications O. A. 1055 and 1056 of 1965 to 
purchase the right. title and interest of 
the landlord. . Although the church op- 
posed the applications they were allowed. 
The church appealed against the decision, 
but the appeal was dismissed: and there- 
after, the church filed revisions before 
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this court. The revision petitions were 
also dismissed. 


It was after this that the church ap- 
proached the 3rd respondent, with a 
prayer for acquisition of the land under 
the Kerala Land Acquisition Act (for 
short the Act) for the purpose of the 
school. A notification under Section 3(1) 
of the Act was published in the Gazette 
on the 21st November 1967 for acquiring 
the land for a public purpose. namely for 
the purpose of St. Mary’s L. P. School, 
Ex. Pl notice was also served on the peti~ 
tioner. She filed an objection, under Sec~ 
tion 5 of the Act and it was inquired into 
and the Collector sent, a report to the 
Board of Revenue recommending the 
acquisition. The Board of Revenue there- 
after rejected the objection of the peti- 
tioner by Ex. P-3 order. 


2. The first contention before the 
learned Single Judge was that the motive 
of the church was mala fide in requiring 
the acquisition of the property for the 
reason that the church was worsted in the 
fight before the Land Tribunal. and that 
it was to wreak its vengeance that the 
church approached the authorities and 
managed to get the proceedings for. acqui- 
sition initiated. The learned Judge was . 
of the view that the proceedings were 
vitiated by mala fides and that it was to 
wreak vengeance and to deprive the peti~ 
tioner of her land that the church initiat- 
ed the proceedings and not for the pur- 
pose of extending the area of the site of 
the school, 


3. The primary school in question 
was established more than 70 years back. 
The area of the site of the school is only 
474 cents. The school was originally 
started in S. No. 504/3. Thereafter a sec- 
tion of the school was moved to a plot of 
land in S. No. 498. The school. therefore, 
is now located in two places. 


4, The learned Judge inferred 
mala fides from the following circum- 
stances: (1) that for all these years there 
was no attempt on the part of the 
management to acquire compulsorily the 
land for the purpose of the school; that 
the notification under Section 3(1) was 
published on 21st November 1967 imme- 
diately after the petitioner obtained the 
certificate of purchase’ from the Land 
Board on the 16th and 17th of October 
1967; that the land was required for up- 
grading the lower primary school into an 
upper primary one. but that Govern~ 
ment has not sanctioned the upgrading 
of the school, and that it was not neces~ 
sary to upgrade the school in view of the 
large number of schools in the locality; 
that alternative sites were available in 
the vicinity; and that the land sought to 
be acquired is three or four feet lower 
in level than the plots on which the 
school is situate. 
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5. The ultimate finding of the 
learned Judge on the question of mala 
fides is that 

“taking all these circumstances I feel 
convinced that the attempt of the church 
was to deprive the petitioner of the land 
attached to her homestead which was 
purchased from the church itself taking 
advantage of the provisions of Act 1 of 
1964. I also feel that the attempt of the 
church is mala fide to deprive a tenant, 
who only exercised a legal right confer- 
red on her by the Land Reforms Act”. 


6. We think that this finding is 
not sufficient to vitiate Ext. P-3 on the 
ground of mala fides. The Collector in- 
quired into the objections. took evidence 
and inspected the site before he drew 
up his report, That enquiry was quasi 
4udicial in character. The report of the 
Collector would indicate that he was 
gatisfied for the reasons given there that 
acquisition of this property was neces- 
sary to satisfy the requirements of the 
school. The alternative sites pointed out 
by the petitioner in her objection were 
either unavailable or not suited to the 
purpose, Even if the motive of the church 
was mala fide, that would not vitiate 
Ext. P-3, unless that motive has been 
shared by the quasi judicial authorities. 
There is no proof that the Collector or 
the Board of Revenue which passed 
Ext. P-3 wag actuated by mala fides. In 
the absence of any such proof we do not 

that there was any justification: in 
quashing Ext. P-8 merely on the basis 
that the motive of the church was mala 
fide. As we said. the proceeding which 
culminated in Ext. P-3 was quasi-judi- 
cial in character and unless there was 
evidence to show that there was mala 
fides on the part of the authorities name- 
ly the Collector or Board of Revenue 
Ext. P-3 could not have been quashed. 


7. Quite apart from this. the main 
ground on which the court found mala 
fides was that the property was sought to 
be acquired for upgrading the school. but 
that had not been sanctioned by Govern- 
ment. It is clear from the records that 
the’ acquisition of the property was sought 
only for the expansion of the existing 

ool and not for upgrading it. In the 
supplementary statement filed by the 
church before the third respondent this 
fs made clear. The petitioner had also 
no case either in her objection before the 
Collector or in the writ petition that the 
land was to be acquired for the purpose 
of upgrading the school, The statement 
in Ext. P-3 which would suggest that the 
land was to be acquired for upgrading the 
school was based on a mistaken reading 
of the report of the Collector. 
ment in the counter affidavit that the 
church had an idea of upgrading the 
school does not mean that the Jand was 
sought be acquired for upgrading the 
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school. As we indicated, the Collector 
after the enquiry reported that the alter- 
native sites pointed out by the petitioner 
are not suitable and that the property in 
question is suited to the purpose. We 
do not think that it was open to this 
Court to make a comparison of the 
various sites and say that some other site 
could have been chosen, and to infer mala 
fides on the part of the authorities on 
that basis. 

8. The next question for consi- 
deration is whether the acquisition was 
for a public purpose. The learned Single 
Judge was of the view that there was no 
public purpose, Rule 1 of Chapter IV 
provides that lower primary and upper 
Primary schools should have a site area 
of .4 to .8 hectare. Rule 9(1) of Chapter 
mice the Kerela Education Rules provides 


“No permission to open a new school 
shall be granted: if the applicant does not 
possess absolute ownership or right to 
be in exclusive possession for a period of 
not less than six years over the site, 
other properties of the 


The learned Judge said that Governa . 
ment cannot close their eyes to the pro- 
vision of Rule 9 of Chapter V and acquire 
land to soable the church to upgrade its 
school. In other words the view of the 
learned Judge was unless a school was 
already in possession of the area as re- 
quired, by the rule, no question of up- 
grading the school arises and so there 
was no public purpose in acquiring the 
land for enabling the school to be up- 
graded. We have already said that the 
land was acquired for the existing school 
and not for upgrading it. But counsel 
for the petitioner-appellant said that the 
school was established at a time when 
there was no rule that a lower primary 
school should have a site area of 1 to 2 
acres. that under Section 3(4) of the 
Kerala Education Act all existing schools 
shall be deemed to have been established 
under that Act. that the educational 
authorities could not have insisted that 
the school must have that area and so 
there was no public purpose in acquiring 
the land in order to enable the school to 
have the area of land fixed by Rule 1 of 
Chapter IV 


The school in question has expanded 
considerably after the Kerala Education 
Act came into force. It had 16 divisions 
and 700 pupils at the relevant time and 
the area available namely 474 cents was 
quite inadequate to meet the needs of 
the pupils. It was to meet the growing 
educational need of the public that the 
school had to accommodate and give 
education to 700 pupils. As to what is 
public purpose, Venkatarama Iver. J. in 
Thambiran v. State of Madras, 1952-7 
DLR 275 = (AIR 1952 Mad 756) observed; 
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_ “The result of the authorities may 
be thus summed up: Acquisition of pro~ 
perty for public purpose under Art. 31(2) 
includes whatever results in advantage 
to the public. It is not necessary that it 
should be available to the public as such. 
It might be in favour of individuals pro- 
vided they are benefited not as individuals 
but a furtherance of a scheme of public 


In State of Bombay v. Ali Gulshan, ATR 
11955 Bom 810, the Court observed: 
“Acquisition of sites for the buld- 
Ing of hospitals or educational institu- 
tlons by private benefactors will be a 
public purpose, though it will not strict 
ly be a State or Union purpose”. 
In Mohammed Noohu v. State, 1952 Ker 
LT 498 = (AIR 1952 Trav-Co 622) this 
Court observed: 


“There was the older and stricter 
view that unless the property acquired 
was dedicated for the use of the public 
at large or a considerable section thereof, 
it would not be a public use. Vide 
Nichols on Eminent Domain, 1950 Edn. 
Vol. III, page 430. But the modern and 
more liberal view. is that it is not an 
essential condition of public use that the 
property should be transferred to public 
ownership or for public user and that it 
would be sufficient if the public derives 
advantage from the scheme. According 
to this latter view. it is no objection to 
the validity of an acquisition that it is in 
favour of a private corporation or of indi~ 
viduals, provided the Aoaiistion results 
in public advantage”, 


We think that the acquisition of the land 
to meet the requirement of the school 
for a larger site area in view of its ex~ 
panding activities to meet the growing 
educational need of the locality was for 
a public purpose. 
~ 9 We set aside the order of tha 
learned Single Judge; and allow the ap- 
peal; but without any order as to costs, 
Appeal allowed, 


‘ 
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K. SADASIVAN, J. 
Krishnan, Petitioner v, Radha 

Lekshmi Amma, Respondent, 

Civil Revn. Petn. No. 430 of 1971, Dje 

5-8-1971, 


(A) Houses and Rents — Kerala 
Buildings (Lease and Rent Control) Act 
(2 of 1965), S. 11(i)(i) — A notification 
giving protection from eviction to govern- 
ment servants by declaring that they be- 
long to essential services does not confer 
any vested right in the government ser- 
vants. (Para 2) 
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swami Pillai v. Kanna’ 
` (1948) 1948-1 KE 111 = 177 LT 
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(B) Houses and Rents — Kerala 

dings (Leare and Rent Control) Act 
(2 of 1965), S. 11 — Where a notification 
relieving Government ent servants from evic- 
tion is cancelled after the Judgment is 
rendered by the Rent Controller and 
while the ‘matter is pending in appeal, 
the appellate authority is to decide the 
matter in accordance with the subsequent 
notification and not with reference to the 
repealed notification. (Para 5) 


(C) Houses ant Rents — Kerala 
Buildings (Lease and Rent Control) Act 
(2 of 1965), S. 23(1) | (k) — The Rent Con- 


-trol Court is a ‘Court’ in the real sense of 


the term and the power of review bas to 
be. exercised in accordance with the pro- 
visions in O. 47, R. 1. Civil P, C. — The 
limitation. for application is governed by 
the provision of Limitation Act — (X- 
Ref:— Limitation Ant (1908), Art. 173) — 
(X-Ref:— Civil P. C. (1908), O. 47, R. 1). 
AIR 1964 SC 1099 & AIR 1970 Mad 39, 
Rel. on - (Paras 7, 9) 


Cases Referred: Chronological 
(1970) AIR 1970 Pom aed (V 57) me 
E pon LR 320. P. Studio v. 
S. L Co eaa 
ia 1970 Ker LT 501 = 1970 
Ker LJ 591. Hameed v. Ittoop 
(1970) AIR 1970 Mad 39 (V 57)= 
De Mad LJ 413, Syed Hanifa 
Muhammad Khalifulla 


(1968) AIR 1968 Andh Pra 70 
(V 55) = 1967-2 ae LT 386, 
5. ae ushanam v. V. Raghav- 


966). ATR 1966 SC 1423 (V 53)= 
1966-3 SCR 275, Dayawati v. 
Inderjit 

(1964) ATR 1964 SC 260 (V 51)= 
1964 (1) Cri LJ 152, Kaushalya 
Rani v. Gopal Singh 

(1964) AIR 1964 SC 1099 (V 51)m: 
1964-6 SCR 129, 
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48) = 1961 Jab LJ 94, 

Beharilal Chaurasiya v. Regional 
Transport Authority 

(1959) AIR 1959 Puni 389 (V 46)= 
61 Pun LR 597, Jagatiit Cotton 
Mills, Phagware v. Industrial, 
Tribunal, Patiala ' 

(1956) AIR 1956 SC 66 (V 43)=. 
1956 Cri LJ 156, Brijnandan: 
Sinha v. Joti Narayan 

(1952) AIR -1952 Mad 186 (V 39)= 
1951-2 Mad LJ 668 (FB), Kanda- 

ppa Chetty 
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554, Burman v. Woods 
(1936) AIR 1936. "PC 49 (V 23)== 
63 Ind App 47, K. C. Mukerijee v, 
Mst, Ramratan Kuer 5 
(1931) 1931 AC 275 = 100 LJPC 
55, Shell Co. of Australia v, 
Federal Commr, of Taxation 8 
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(1919) 1919-88 LJKB 1004 = 121 
LT 172, Stovin v. Fairbrass 

(1882) 9 QBD 672 = 52 EIB 44, 
Quilter v. Mapleson 


K. K. Bhaskaran, for Petitioner; V. 
.Harihara Iyer, for Respondent. ap 


ORDER:— ‘The revision petitioner is 
the tenant who was sought to be evicted 
by the landlord in R. C. P. 175/62 filed in 
November, 1962 in the court of the Rent 
Controller, Ernakulam. The ground reli- 
ed on for eviction, was default in pay- 
ment of rent. The petition was contested 
by the tenant stating that the landlord 
had agreed to convey. the property to him 
for Rs. 6,000/- and it was in pursuance 
of that agreement that he did not pay 
the rent;-he has effected various improve- 
ments in the building and also in the 
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property and the value of such improve- . 


ments: would exceed the arrears of rent 
due to the landlord. There was. there“ 
fore, no arrears, in fact. He also con- 
tended that in case any arrears were 
found due from -him he should be given 
6 months’ time to discharge it. ` On 12-8- 
1963 orders were passed by the Rent Con- 
troller for eviction of this. petitioner. On 
6-2-1964 the petitioner filed I. A. 406/64 
for reviewing the order of eviction on 
the ground that the petitioner was a 
government servant and that he was not 
‘liable to be evicted as at the time’ of the 
passing of the order for eviction the noti- 
fication declaring government servants 
not liable to be evicted. was in force, ‘The 
notification was issued on 16-12-1961 and 
it was one issued under S. 11(ii) (i) of 
the Rent. Control Act: It declared all 
Central Government and State Govern- 
ment servants as belonging. to the essen- 
tial services and as such entitled to pro- 
tection against eviction under orders: of 
the Rent Control Courts, The review 
was allowed by the Rent Control Court. 
From that ae the landlord filed an 
appeal, R. C. A. 31 of 1964 before the ap- 
pellate’ authority. While the appeal was 
- pending, the said notification was cancel- 
led by the government by another noti= 
` fication. In. the light of the second noti- 
fication and also in view of the fact that 
the review itself was time barred, the 
appellate authority allowed the appeal 
and set aside the order of the Rent Con- 
trol Court and restored the order of evic~ 
tion. From that decision of the appellate 
authority the tenant filed revision (B. R. 
. P. 48/66) before the District Judge who 
having dismissed it, he has’ come up in 
further revision, - 


: 2. Before going into the merits: of 
the contentions, it has to be remembered 
- that the revision petitioner-tenant had 
not taken specific objection to eviction, 
basing on the Notification which had con- 
ferred the right on government servants 
against evicted under Rent Control 
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Proceedings . Except stating ‘in a loose 
sense that he is a government servant 
with a large family to support. no specific - 
Plea was raised on the strength of the 
Notification. In the circumstances there 
is force in the contention of the respond- 
ent that the revision petitioner.should be 
deemed to have tacitly waived his rights 
under the Notification, The petitioner’s 


_answer to this contention is that the Noti- 


fication having conferred or vested the 
right in him, it was available to him even 
without his expressly pleading the right 
in the petition. I do not think that the 
Notification has conferred a vested right 
in him, not capable of being taken away’ 
under the cloak of waiver. 


“A-tight is said to be vested when 
the right’ to enloyment. present or pro- 
spective. has become the property of some 
particular person or persons as a present 
interest, independent of a contingency. 
It is a right which cannot be taken away 
without the consent of the owner. Vested 
rights can arise- from contracts, from 
statutes and from operation of law. A 
person, for example, who enters into a 
contract with another acquires a vested 
Tight in the performance of the contract 


and is entitled to claim that the contract. ' 


should be performed in accordance with 
the terms thereof. Again. a right to com- 
pensation for property actually taken for 
public use and a right or title to property 
acquired by adverse possession are vested 
rights which cannot be impaired by sub- 
sequent legislation unless the. statute con= 
'tains clear words to that effect”, (Bindta’s 
SA of Statutes 1970 Edition 

Pp. 7 3 A 


In the presen? case, the right aene 
on government servants by the notifica~ 
tion was only a contingent right, depend- 
ing on the exigency of the situation. I} 
is liable to be withdrawn, on the circum 
stances justifying its promulgation ceas= 
ing to exist. and that is what actually 
took place in the present instance. The 
‘notification issued on 16-12-1961 confer~ 
ring the benefit upon. government ser= 
vants was cancelled the subsequenf 
notification of 20-12-1965. At that time 
the appeal challenging the order of the 
Rent Controller allowing the review was 
pending before the appellate authority. 
The case of the revision petitioner is that 
the appellate court had no jurisdiction to 
interfere with the order of the learned 
Controller allowing the review and diss 
missing the petition, basing on the noti« 
fication which was in force at the tima 
of the institution of the Rent Control 
Petition. In this case reliance was placed 
by the learned counsel on a Bench ruling 
‘of this Court in Hameed v. Ittoop, 1970 
Ker LT 501. There, the question for 
decision was different. That was a case 
that arose under Section 11(3) proviso 


1972 


of the Kerala Buildings. (Lease and Rent 
Control) Act 2 of 1965 (shortly stated the 
Act) wherein the transferee-landlord is 
prevented from filing petition for evic- 
tion before the expiry of one year from 
the date of the transfer. There.-the very 


right of presenting the petition before 


the expiry of the period is taken away. 
This Court held in the circumstances: 


“It is only after the expiry of a 
period. of one year from the date of the 
transfer inter vivos. ‘that the transferee~ 
landlord, gets the right to file. and the 
Rent Control Court the jurisdiction to en- 
tertain an application for eviction. The 
respondent-petitioner had no right to file 
the application for eviction and the Rent 


Control Court had no jurisdiction to re- | 


ceive the same before the expiry of one 
year from the date of the assignment 
under which respondent derived rights. 
This jurisdictional defect is not cured by 
the fact that the period of one year had 
expired by the time the Rent Control 
Court ordered eviction. Where the defect 
against institution of proceedings is of a 
Jurisdictional nature subsequent events 
cannot cure the same, - 


It was thus a case of want of jurisdic- 
tlon to receive the petition; whereas in 
the present case, the prohibition is against 
passing of an order of eviction, as the 
notification was a bar to such order. In 
other words. the effect of the notification 
is to postpone the eviction on account of 
the prevailing emergency and when the 
emergency disappears. it follows that the 
bar to passing of an order of eviction 
would: also Heels 


3. Burman v. 
KB 111 Somera, L. J. observed. 

“The Court has to direct its mind to 
the date of the proceedings and the evi- 
dence which it hears at the time, and 
clearly that is the date on which its order 
is drawn UDP. ...esesesseseee 


It was also observed in that case that the 
altered circumstances must be taken into 
consideration in moulding the relief. In 
the present case. when the cancellation 
notification came, the appeal against the 
Rent Controllers order giving effect to 
the exemption notification was only 
pending. The order in the proceeding 
can only be the final order passed by the 
appellate court. A matter pending be- 
fore the appellate court has to be treated 
as a continuation of the proceeding in 
the trial court, The appellate court in 
the circumstances. ordered eviction on 
the ground that the protection afforded 


- to government servants by the first noti- 


fication had been cancelled by the sub- 
sequent notification and the position as it 
existed at the time of the passing of the 
order by the appellate court was that 
government servants were also treated 
on the same footing as other people.. The 
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appellate court cannot shut its eyes to 
ies facts governing the matter before 

4, Maxwell on The Interpretation 
of Statutes observes at page 17 Twelfth 
Edition: — 


“It only applies to the specific rights 


- given to an individual upon the happen- 


ing of one or other of the events specified 
in the statute. Thus a tenant’s general 
right to. compensation for disturbance 
would not survive the repeal of the Agri- 
cultural Holdings Act. 1908: if it were 
to do so. the ‘repealing’ would in fact be 
ineffective. ........... . The Act of 1861 was 
repealed by the Crown Lands Act 1884 
which. however, provided that notwith- 
standing the repeal ‘all rights accrued’ by 
virtue of the repealed enactment should 
remain unaffected. The Judicial Com- 
mittee held that the mere right existing 
at the date of the repealing statute to 
take advantage of the provisions of the 
Act repealed was not a ‘right accrued’ 
within the meaning of the saving clause”. 

5. At page 244 of the same volume 
the learned author would observe: 


`“If a statute is in its nature a dec- 
laratory Act. the argument that it is not 
to be construed so as to take away pre- 
viously vested rights is inapplicable’. 
Learned counsel for the revision petitioner 
re- 
trospective effect of the notification can- 
celling the appointment of the Industrial 
Tribunal had arisen. In one of the cases 
viz., ca kan Cotton Mills v. Industrial 
Tribunal, AIR 1959 Pee 389, the facts 
were:— . 


“On 13-8-1955 the State Government 
issued a notification by which an Indus- 
trial Tribunal was constituted for the 
whole of the erstwhile Pepsu State for a 
period of six months and one N was ap- 
pointed its sole member. By another 
notification dated 3-9-1955 the disputes 
pending between the petitioner and its 
workmen were directed to be disposed * 
of by the aforesaid. Industrial Tribunal. 
These disputes were still pending when 
the period of six months, for which the 
Tribunal had been constituted, expired. 
On 29-2-1956 a notification was issued by 
which the‘life of the Tribunal was ex- 
tended for a period of six months from 
the date of the expiry of the previous 
period, namely, 13-2-1956. N’s tenure 
was also extended for the same period. 
The Tribunal gave its award on 13-7-1956 
and it was published in the Gazette. 


Held, that the life of the Tribunal 
having come to an end on 12-2-1956, the 
notification of 29-2-1956 could not infuse 
fresh life in the Tribunal with effect 


‘from. 13-2-1956. There could be no am- 


endment or modification of-the previous 
notification of 13-8-1955 within the mean- 
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ing of Section 21 of the General Clauses 
Act with retrospective effect and the noti- 
fication of 29-2-1956 could operate only 
prospectively, i.e.. from 29-2-1956. The 
notification of 29-2-1956 did not contain 
any mention of the dispute pending be- 
tween the petitioner and its workmen 
having been referred to the aforesaid Tri- 
bunal. nor was any other notification 
issued making any such reference. Ac- 
cording to the provisions of the Indus- 
trial Disputes Act (as it was in force on 
29-2-1956), the appropriate Government 
had to refer the dispute to a Tribunal for 
adjudication (Section 10(1) (c)). No such 
reference having been made, it must be 
held that the award given on 13-7-1956 
was null and void having been made by 
a Tribunal that had no jurisdiction in 
the matter”. 


There the question was one of jurisdic 
tion; whether the Tribunal was invested 


with the necessary jurisdiction to adiudi-. 


cate on the matter referred to it, If the 


notification operated prospectively only, it 


could not validate the award which was 
made after the expiry of the time speci~ 
fied in the earlier notification and before 
the date of the subsequent notification, 
during which period the Tribunal was 
functus officio and had no jurisdiction to 
act. But in the present case the question 
is whether at the time of the disposal of 
the appeal the situation conferring im- 
munity on government servants from 
eviction had existed. The Supreme Court 
would observe in Dayawati y. Inderiit, 
AIR 1966 SC 1423 at p. 1426: 


“Now as a general proponon it may 
be admitted that ordinarily a Court of 
appeal cannot take into account a new 
law, brought into existence after the 
judgment appealed from has been render- 


ed. because the rights of the litigants in 


an appeal are determined under the law 
jn force at the date of the suit. Even 
before the days of Coke, whose maxim-a 
new law ought to be prospective. not re- 
trospective in its operation—is oft-quoted, 
Courts have looked with disfavour upon 
laws which take away vested rights or 
affect pending cases, Matters of procedure 
are, however. different and the law af- 
fecting procedure is always retrospective. 
But it does not mean that there is an ab- 
solute n of inviolability of substantive 
rights. If the new law speaks in lan- 
guage, which, expressly or by clear in- 
tendment, takes in even pending matte 

the Court of trial as well as the Court o 
appeal must have regard to an intention 
so expressed, and the Court of appeal 
may give effect to such a law even after 
the judgment of the Court of first inst- 
ance. The distinction between laws af- 
fecting procedure and those affecting 
vested rights does not matter when the 
Court is invited by law to take away 
from a successful plaintiff. what he has 
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obtained under a judgment. See Quilter 
v. Mapleson. 1882-9 QBD 672 and Stovin 
v. Fairbrass, 1919-88 LJKE 1004 which 
are instances of new laws being applied. 
In the former the vested rights of the 
landlord to recover possession and in the 
latter the vested right of the statutory 
tenant to remain in possession were taken 
away after judgment. See also Maxwell 
Interpretation of Statutes (11th Edition). 
pp. 211 and 213. and K. C. Mukeriee v, 
Mst. Ramratan Kuer, 63 Ind App 47 = 
AIR 1936 PC 49. where no saving in res- 

pect of pending suits was implied when 
Section 26 (N) and (O) of the Bihar Ten- 
ancy Act (as amended by Bihar Tenancy 
Amendment Act, 1934) were clearly ap- 
plicable to all cases without exception”. 

So also in the present case. the benefit 
conferred on government servants ex- 
empting them from the operation of the 
Kerala Buildings (Lease & Rent Control) 
Act 2 of 1965 was taken away at the 
time the matter was pending before the 
appellate authority. At page 211 of 
Maxwell on Interpretation of Statutes 
Eleventh Edition the instance given is 
tthe provision of Section 14 of the Con- 
veyancing Act, 1881 which relieved ten- 
ants against forfeiture for breach of 
covenant. was held to apply to a case 
where judgment had been already given 
before the Act was passed and the land- 
lord might have obtained possession, buf 
for a stay of proceedings to give the ten- 
ant time to appeal”. The position is ex- 
actly the same here also. The notifica- 
tion which relieved government servants 
from eviction under the Rent Control 
proceedings was cancelled or withdrawn 
after. the judgment was rendered by the 
Rent Controller and the matter was pend- 
ing in appeal before the appellate autho- 
rity. On the above analogy the subse- 
quent notification must govern the matter 
in meting out justice between the par- 
ties. The appellate court, in the circum- 
stances. must be held to have acted right- 
ly in having declined to give relief to the 
petitioner, basing on the repealed noti- 
fication. 


6. The next question Is regarding 
limitation. The review was filed on 6-2- 
1964 i.e. five months and 25 days after 
the order. The contention is that having 
been filed out of time. the review peti- 
tion should have been dismissed on that 
ground alone. I think, the contention is 
tenable. The review petition was filed 
under Section 23(1) (k) of the Act which 
provides:— 


“Subject to such conditions and limi- 
tations as may be prescribed. the Accom- 
modation Controller, the Rent Control 
Court and the appellate authority shall 
have the powers which are vested in a 
court under the Code of Civil Procedure 
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1908, when trying a sult in respect of the 
following Matters .....ccccce i 
(k) to Seaview its own “order”. 


“The argument is that since no period 


of limitation is prescribed in the Rent. 


Control Act or Rules it must be under- 
stood that review could be filed at any 
time. The further contentions are that 
neither the Limitation Act of 1908 nor 
that of 1963 would apply to Rent Control 
Act except when they are expr made 
applicable, If the Limitation Act is held 
to apply on account of the modified pro- 
vision in Section 29(2) of that Act the 
present application will be within time 
under Section 30(b) of the said Act 
which gives a period of 90 days next 
efter the commencement of the Act 
(Limitation Act of 1963) or within the 
period prescribed for such appeal or ap- 
plication by the Indian Limitation Act of 
1908 whichever period expires earlier, 
It is also contended that the provision in 
Section 23(1) of the Rent Control Act 
vesting the Rent Control Court and the 
appellate authority with the powers 
which are vested in a civil court in res- 
pect of certain matters prescribed in 
clauses (a) to (k), will. not convert such 
Tribunals into civil courts so as to attract 
automatically the provisions of the Limi- 
tation Act to the proceedings before 
them. These contentions have been re- 
pelled—and I think rightly—by the lower 
court. Under Section 20 of the Rent 
Control Act a revision from the order of 
the appellate authority is allowed to he 
filed in the High Court or District Court 
as the case may be at any time on the 
application of the aggrieved party and 
under Sectlon 18 which deals with ap- 
peals from the decisions of the Rent Con- 
troller to the appellate authority. the ap- 
peal is to be filed within thirty days from 
the date of the order. But under Sec- 
tion 23 no time-limit is prescribed for 
filing the review. But the powers vested 
in a civil court under the Code of Civil 
Procedure when trying a suit in respect 
of certain specified matters including 


power to review its own order, have been: 


conferred on the Rent Control Court. The 
question, therefore, is whether in enter- 
taining and trying a petition for review, 
the Rent Control Court is to be governed 
by the provisions of the Civil P. C. re- 
garding review, and if the provisions of 
the Civil P. C. are made applicable, the 
further question would arise whether the 
law of limitation regarding review would 
also come into play. 


7. The decision of the Supreme 
Court in Vidyacharan Shukla v. Khub- 
chand. AIR 1964 SC 1099 is important in 
this connection. There the question that 
arose for decision was:— 


“Whether an appellant under the Re- 
presentation of the People Act was in 
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law. entitled to exclude the time taken 
under order of the Election Tribunal? 
Under Section 116-A(3) of the Represen~ 
tation of the People Act, the period of 
limitation for preferring an appeal in the 
High Court against the decision of the 
Election Tribunal is thirty days while 
under Art, 156 of the Limitation Act, the 
period of limitation for appeals under 
the Code of Civil Procedure to a High 
Court except in cases of appeals against 
decrees in the exercise of its original 
jurisdiction is ninety days. In that con« 
text the applicability of Section 29(2) of 
the Limitation Act was considered, It 
was held by majority that under Sec 
tion 116-A (2) of the Representation of 
the People Act the appeal by fiction is 
equated to an appeal filed under the Code 
of Civil Procedure in matters not only of 
exercise of powers, jurisdiction and autho~« 
rity but also in the matter of procedure 
to be followed from the date of receipt 
of the appeal to its final disposal, that it 
is thus an appeal in respect of which the 
Limitation Act has prescribed a periad of 
limitation under Art. 156 of the First 
Schedule, that the special Act. namely, 
the Representation of the People Act os 
1951 has prescribed a period of limita 

tion different from the period prescribed 
therefor by the first schedule to the 
Limitation Act within the meaning of 
Art. 29(2) of the Limitation Act, and that 
consequently Section 12 of the Limita- 
tion Act is attracted and the time taken 
for obtaining the copy of the order could 
be excluded. Subbarao, J, quoted with 
approval the observations of Dixit. .C. J. 


in Beharilal Chaurasiya v. Regional 
He Authority, AIR 1961 Madh 
a 75. 


“A special law may provide a period 
of Umitation and Schedule I may omit to 
do so. Nonetheless the special law would 
be different from the Limitation Act. 
Section 29(2) of the Limitation Act is not 
very happily worded. It must be con- 
strued so as to avoid absurdity. The 
expression “a period of limitation differ~ 
ent from the period prescribed therefor 
by the first schedule’, occurring in Sec~ 
tion 29(2) cannot be construed as mean~ 
fng that Schedule I must also positively 
prescribe the period of limitation. Such 
a construction would not be in accord- 
ance with the intention of the legislature 
and would lead to an absurdity”. 


The learned Judge also moren the 
following observations of S J. 
in Kaushalya Rani v. Gopal Singh, AIR 
1964 SC 260. 


“Section 29(2) is supplemental in Its 
character in so far as it provides for the 
application of Section 3 to such cases as 
would not come- within its purview bub 
for this provision” and concluded thus: 
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- “This observation clearly supports the 

. position that: Section 29(2). would apply 
even to a case where a difference between 
- the special law and Limitation Act arose 
. by the omission to provide for a ee 


tion to a particular proces under the 
- Limitation Act. i 


I therefore, hold that in the instant 
case the Act provides a period of. limi- 


` tation different: from that prescribed 


therefor by the First Schedule to the 
Limitation Act and, therefore, it is. gov- 
erned by Section 29(2) of the said Act’.. 
The Andhra Pradesh High Court in 
Nagabhushanam v. Raghavayya, AIR 1968 
Andh Pra 70 had to review the position 
in -interpreting the expression ‘at any 
time’ appearing in Section 22 of -the 
Andhra Pradesh Buildings (Lease, Rent 
-and Eviction) Control Act: The point 
argued before the learned Judges in that 
connection was whether the expression 
‘at any time’ connotes any period of limi- 
tation or is it tantamount only to.an 
omission to fix a period of limitation. The 
court held:— 


“Giving; therefore, the full effect to 
` the. meaning of the phrase ‘at any time’ 
we hold that the petitioner is entitled to 
file the revision petition under the Act 
at any time he chooses”. ` 


In our Act also the same expression ie 
pears in the provision regarding revišion 
(see Section 20).- So, a revision can be 
' filed at any time the party chooses. If 
the Legislature wanted, the same or a 
T expression could have been in- 
corporated in Section 23 also so as to en- 
able the party to file a review at any 
time he chooses. The omission to qulify 
the right of review in such a fashion 
namely that the right could be exercised 
at any time. must be taken to.mean that 
the intention is that the party should not 


be allowed to: exercise the right of review ` 


at any time he chooses. The omission 
to limit the time for the exercise of the 
right has been interpreted by the 
. Supreme Court as providing a period of 
limitation different from that provided 
in the Limitation. Act, bringing into play: 
thereby the provisions of Section 29(2) 
of the Limitation Act. The right there- 
fore, must be taken to be curtailed by 


fae relevant provisions of the Limitation 


8. earned counsel then contend- 
ed that the power of review granted 
under Section 23(1) (k) is exercisable only 
by a court and. the Rent Control Court 
being not a court under the Code ‘of. Civil 
Procedure, the power cannot be exercis- 
ed by it. I do not see much force in this 
© contention. either. The Bombay High 
Court in P. P. Studio v.'E. S. I. Corpora- 
tion. AIR 1970 Bom 413 seems to have 
held that the Employees’ Insurance Court 
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is-not a court for purposes of the Limita- 
tion Act. The question as to what con- 
stitutes a court properly so-called was 
considered at some length and certain 
tests were laid down by the Supreme 
Court in Brijnandan Sinha v. Joti 
Narayan, AIR 1956 SC 66. The Court 
pointed out that. i 

“the. pronouncement of a definitive 
judgment is considered the .essential ‘sine 
qua non’ of a Court and unless and until 


_a binding and authoritative judgment can 


be pronounced by a person or body of 
Persons it cannot be predicated that he — 
or they constitute a Court. Their Lord- 
ships quoted with approval the follow- 
ing negative propositions in relation to 
the subject, enumerated by the Privy 
Council in Shell Co. of Australia v. 
oe Commr. of Taxation. 1931 AC 

(1). A tribunal is not Piken a 
Court in the strict sense because it a 
a final decision; 

(2) Nor because it hears sinea on 
oath; 

(3) ‘Nor because two or more con- 


‘tending parties appear before it between 


whom it has to decide; 
(4) Nor because it? gives decisions 


‘which affect the rights of subjects: 


(5) Nor because there is an appeal to 
a Court; 

(6) Nor because it is a body to which 
a matter is referred by another body”. 
In dealing with the above negative cir- 
cumstances the Bombay High Court con- 
tinued to observe:— | 

“The pronouncement of a binding 
and authoritative judgment though ab- 
solutely essential, is. thus not enough to 
constitute a tribunala ‘Court’ in the strict 
sense. - A further requirement is that the 
tribunal must have been invested with 
the inherent judicial power of the State 
and the pronouncement of a binding and 
authoritative judgment must be in ex- 
ercise of that judicial power ............ The 


`E. I. Court exercises the powers of a Civil 


Court for the purposes of summoning and 
enforcing attendance of witnesses ete.. 
because those limited powers are special- 
ly conferred upon it by Section 78 on the 
Act and it is to be ‘deemed to be’ a 
Court for certain specified purboses ave 
cause the Act so’ provides. It has no 
power’ to execute Its own orders, An 
order passed by it is enforceable ‘as if it 
were’.a decree passed in a suit by a Civil 
Court. It is thus clear that the-E, I. 
Court does not satisfy the tests laid down 
by the Supreme. Court in Brijnandan 
Sinha’s case, ATR 1956 SC 66. It is not, 
therefore. a ‘Court’ in the strict sense or 
in the accepted connotation of that term ~ 
in legal parlance”. 

9. Regard being had’ to the various 
sections of the Kerala Buildings (Lease & 
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> their 


Rent Control) Act and the powers con- 
ferred on the various officers. who con- 
stitute the hierarchy. I should think, there 
is little justification for the view that the 


Rent Controller is not a Court, Sec, 2(5) . 


of the Rent Control Act, defines “Rent 
Control Court” as the court constituted 
under Section 3 (Section 3.dealg with 
Government notification constituting: the 
Rent Control Court). The term “Court” 
is not defined ‘in the Civil P. C.. 
poses of the C. P. C. Court has been held 
to aean “a place where justice is judi- 
cially istered”. The definitions of 
“Court” in the Evidence Act and of 
“Court of Justice” in the Penal Code do 
not afford much assistance in construing 
the word “Court” for purposes of the 
€. P. C. as the said definitions were 
framed for purposes of the said enact- 
ments only (See Chitaley’s C. P. C.), The 
Madras High Court in Syed Hanifa v. 
Muhammad Khalifulla, AIR 1970 Mad 39 
had to construe the term “Court” with re- 
ference to the Madras Rent Control Act. 
The learned Judge would sum up his dis- 
cussion thus:— 


“When a question therefore, arises 


as to whether an authority created by an 


Act is a Court as distinguished from a 
quasi-judicial tribunal. what has to be 
decided is whether having ‘regard to the 
provisions of the Act it possesses all the 
attributes of a Court. Applying these 
principles there is no doubt that the Rent 
Controller would be a ‘Court’. He deci- 
deg disputes in a judicial manner and 
declares rights of parties in a definitive 
judgment. -Parties are entitled as a 
matter of right to be heard in respect of 
3 adduce evidence in proof 
of it. He has to decide the matter on a 
consideration of the evidence adduced 
and in accordance with law. In alk 
matters before the Rent Controller there 
is a ‘lis’ in which persons with opposing 
claims are entitled to have their rights 
adjudicated in’a judicial manner. -The 
enquiry is not entrusted to an ad hoc tri- 
bunal. Applying all these tests it would 
appear that the Rent Controller isa 
‘Cour’. But it may still be argued that 
the Rent Controller is not a civil, crimi~ 
nal or revenue Court”. 


I am in respectful agreement with the- 


above view. The Rent Controller. as 


different from the Employees’ Insurance . 


Court, is'a court in the real sense of the 
term, All the attributes of a court are 
possessed by iti- The further question 
whether jt is a civil court need not detain 
us in these proceedings because under 
Section 23 the power of review is vested 
in a court under the Code of Civil Pro- 
cedure when trying a suit in respect of 
various matters enumerated therein in~ 
cluding the power to review its own 
order. Under Section 23(2) the Rent Con« 
trol Court is.to be d to be a civil 
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- court within the meaning of Sections 480 
and 482 the Criminal: P. C. But from 
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that I do not think that it could be argu~ 
ed that the Rent Control Court, while 
functioning under the C. P. C. for speci- 
fied matters, could be treated otherwise 
than asa civil court.. In AIR 1964 SC 


` 1099 cited earlier, their Lordships quoted. 
wh approval the following observations 


Rajamannar. C, J. of the Madras High 
Court rendered in Kandaswami Pillai v. 
Pues Chetty, AIR 1952 Mad 186 


` "Tt is well established that the Limi- 

tation Act and the Code are to be read 
together, because both are statutes relat- 
ing to procedure and they are in pari 
materia and, therefore. to be taken and 
construed together as one system as ex- 
planatory of each other”. 
In the Supreme Court case Sec. 116-A (2) 
of the Representation of the People Act, 
under which an appeal by fiction is 
“equated to an appeal filed under the Code 
of Civil Procedure was the subject 
matter of consideration. Their Lordships 
held that:— 

“Under Section 116-A (2) of the Re- 
presentation of the People Act, the ap- 
peal by fiction, is equated with an appeal 
filed under the Code of Civil Procedure 
in the matter of not only the exercise of 
the powers, jurisdiction and authority, 
but also in the matter or procedure to be 
followed from the date of receipt of the 
appeal to its final disposal. For the afore~ 
said reasons I hold that the special law. 
namely. the Act. prescribes a period of 
limitation different from the period pre~ 
scribed therefor by the First Schedule to 
the Limitation Act within the meaning 
of Art. 29(2) of the Limitation Act”, 


In the present case, the Pores vested in 
Court under the Code of Ci 










ferred 6n the Rent Control Court and 
those powers. as we have seen in the 
light of the pronouncements quoted 
above, are exercisable in accordance. with 
the relevant provisions of the C. P. Q 
only. Power of review is conferred 


for preferring the review. The applica- 


tion for review in the present case, was 


brought after more than five months of 
the pronouncement of the order, It was 
thus barred. 


10. No other point arises, The 
revision petition is ed. 


aa ' “Revision dismissed. 
p] a T 
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P. P. Sathya Bhama. Appellant v, 
M., A. John and another, Respondents.- 
A. S. No, 10 of 1971, D/- 2-8-1971. 


; Civil P. C. (1908), O. 21, Rr. 58, 61, 
63 — Succession Act (1925), Ss. a 332 
and 333 — Property bequeathed exclusi- 
vely to sons by testator — Decree obtain- 
ed against one son — Attachment and gale 

before administration of his share in ex- 
ecution of decree — Legacy ‘whether 
specific — Objection to attachment by ex- 
ecutors dismissed — Objection by succes- 
sor to executors — Effect of order of dis- 
missal of objection petition by executors. 


In execution of a money decree ob- 
fained against one J., his half share in the 
properties which he got under a will 
(Ext. B-2), was attached and proclaimed 
for sale on 9-10-1962. The sale was ad~- 
jJourned from time to time at the instance 
of-J. D. On 12-8-1963 the J. D. and. one 
of the executors in Ext. B-2 filed Ext. 
A-7, petition under O. 21, R. 83, Civil 
P. C.. in the execution court for the issue 
of necessary certificate to enable them to 
_ sell the plaint property for Rs. 25,000/- 

to Defendant 1. The offer received from 
the latter was also produced in Court 
(Ext, A-8). The execution Court allow- 
ed the petition and the case was adjourn~ 
ed to 9-10-1963 for the execution of the 
sale deed. The time was further extend- 
ed at the instance of the J. D. and one of 
the executors. On 5-2-1963, the executors 
(in Ext. B-2) filed a petition in the High 
Court for obtaining probate of the will 
and the probate was granted on 7-10- 
1963. On 11-10-1963 the J. D. and one 
of the executors stated in the execution 
Court that they were not pressing Ext. 
A-7 pennon under Order 21, Rule 83, 
Civil P. C.) which was dismissed on 21-10- 
1963. On 15-10-1963 the executors filed 
an riser Hon under Order 21, Rule 58, 
Civil P. C., objecting to the attachment 
of the properties on the ground that they 
belonged to them as executors and that 
J. D. bad no interest in them. The ex~ 
ecution Court dismissed the claim on 
91-10-1963 by Ext. B-10 order. . There- 
after, one half interest of J. D. in the 
bequeathed properties was sold in Court 
auction on 21-10-1963 and purchased by 
the plaintiff for Rs. 11,000/-. The sale 
was confirmed on 25-1-1964 (Ext. A-1 
being the sale certificate). The plaintiff 
was given symbolical delivery evidenced 
by Ext. A-2 dated 23-3-1964. 


The executors assigned the plainf 
property by Ext. B-1 dated 2-19-1963 to 
the first defendant for Rs, 25,000/- the 
price offered by her in Ext. A-8. 


KO/LO/F501/71/YBB - 


P. P. Sathya Bhama v. M. A. John 


A.LE 


The plaintif thereafter brought a 
suit for partition of his share by metes 
and bounds. The first defendant as suc- 
cessors of the executors resisted the claim 
of the plaintiff on the basis of Ext, B-1: 


Held (i) that the interest A the J. D 
ch he ob- 


attachable and saleable in 
the decree debt. The properties in Ext. 
B-2 had been bequeathed specifically only 
to testator’s sons, There was a specific 
legacy under Section 142. Succession Act 
created by the testator in favour of his 
two sons. (Paras 13, 14) 


Under Section 332 of the Succession 
Act the assent of the executor or admin- 
istrator was necessary only to complete 
a legatee’s title to his legacy and not for 
the acquisition of any title to the same. 
The title of the legatee was traceable 
only to the will and assent of the execu- 
tor was intended only to perfect it and 
to complete it. Even before the assent 
of the executor the legatee’s right in a 
specific legacy would devolve on his per- 
sonal representatives, (Para 16) 


Tn view of Section 333, ft is clear 
that the assent of the executor was suffi- 
cient to divest his interest as executor 
in the specific bequest and to transfer 
the same to the legatee. After the assent 
it ceases to be the property of the testator 
and the executor is only a trustee for 
those who are beneficially interested. It 
fs therefore clear that the J. D. had suffi- 
cient interest in the plaint property to be 
attached and sold in execution of the 
decree. (1962) 1 Mad LJ 444 & AIR 1950 
Mad 790, Disting.; (1883) 8 AC 12, Rel. 
on, (Para 17): 


(i) Had it-not been for the dismissal 
order of the claim petition by the execu- 
tion court (Ext. B-10). the Court sale 
could only be subject to the rights of 
the executors in the will (Ext. B-2) to ad- 
minister the estate of the tor. The 
executors had made two contentions in 
the claim petition. One was that the 
J. D. had no attachable or saleable in- 
terest in the plaint and other properties 
which he got by Ext. B-2 before the:com- 
pletion of the administration. The se= 
cond was that the attachment and court 
sale would affect the right of administra- 
tion of the properties vested in the ex~ 
ecutors and therefore the properties could 
not be attached. It was clear from Ext 
B-10 that both those contentions were 
overruled. The right of the executors to 
administer the estate of the testator had 
not been reserved in B-10. 

(Paras 19, 20} 


In view of Ext. B-10 it was not possi- 
ble to hold that the sale = only of an 
inchoate right of the J. D. in the plaint 
property subject to the right of the ex- 
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ecutors to administer the same. Once the 
executors intervened and got an adverse 
order, the said order is a bar against’ 
them to contend that as against plaintiff 
they had a right to deal with the plaint 
properties in their capacity as executors 
under Ext. B-2. AIR 1967 SC 1390 & 
AIR 1945 Mad 333 (FB), Rel om: 

(Para 21) 


Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 1390 (V 54)= 
(1967) 3 SCR 125, Mangru Mahto 
v. Taraknathii 

(1962) 1962-1 Mad LJ 444 = 46 
ae 666, C. I. T. Madras v. 


amaswami Pillai 11, 
(1950) AIR 1950 Mad 790 (V 37)= = 
‘1950-2 Mad LJ 300, Raghavalu re 
Naidu and Sons v..Commr. of In- i 
come-tax and Excess Profits Tax, 


Ma 
(1945) AIR 1945 Mad 333 (V 32)= 

1945-2 Mad LJ 89 (FB), Narasi- - 
_ mbhachariar v. Raghava Padayach) 2% 
(1883) 8 AC 812 = 53 LJ Ch 266 

(HL), Robertson v. Broadbent 14 


K. Kuttikrishna Menon. P. C. Bala- 
krishna Menon and vV. P. Mohan Kumar, 
for Appellant; T. L. Viswanatha Iyer and 
7 T Subramonia Iyer. for peegentnr 

0. 
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pee apreni by the frst defendant is 

the preliminary decree passed in 

ig suit for partition allowing the plain~ 

` tiff to recover his one-half share in the 

plaint property after partition by metes 
and bounds, 


2 The admitted facts are as 
follows. The plaint property belonged to 
8. P. Sadanandan who died on 10-7-1948. 
Ext, B-2 dated 26-3-1948 is the last will 
and testament executed by him. Therein 
he appointed his wife Mrs. Suseela 
Sadanandan, his eldest son E. D. Sadan- 
andan and S, Paramasivan, registered ac- 
countant and 
ecutors, 


3. In execution of a ae money 
decree in O. S. 6 of 1957 on the file of 
the Sub Court, Kozhikode obtained 
against J. G. Sadanandan, second son of 
the testator S. P. Sadanandan, his one- 
half share in the plaint and other pro~“ 
perties which he got under Ext, B-2 was 
attached on 9-12-1961 and ‘in pursuance 
to ©. A. 309 of 1961, it was proclaimed 
for sale on 9-10-1962. The sale was being 
adjourned from time to time at the in< 
stance of the jfudgment-debtor J. G, 
Sadanandan, On 12-8-1963 J. G. Sadan- 
andan and E. D. Sadanandan. one of the 
executors in Ext. B-2 filed Ext. A-7 peti- 
tion under Order XXI, Rule 83, Civil 
P. C, in the execution court for the issue 
of necessary certificate to enable them to 
gell the plaint property for Rs, 25,000/~ ta 
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11, 12 


. Sadanandan filed O, 


auditor, Calicut, as ex= _ 


the decree debt in O, 5 


John (K. Iyer J.) [Prs. 1-9] Ker. 153 


the first defendant, The offer received 
from: the latter was also produced in 
Court which hag been marked as Ext. 
A-8. The execution court allowed the 
petition and the case was adjourned to 
9-10-63 (sic) for the execution of the sale 
deed. On that day an application for ex~ 
tension of time was made in the ex- 
ecution court by J. G. Sadanandan and 
E. D. Sadanandan. The execution court 
allowed a week’s time and posted the 
ease to 11-10-1963, 


4. Two of the executors in Ext. 
B-2. Mrs. Suseela Sadanandan and E.. D. 
P. 231 of 1963 on 
5-2-1963 in this Court for obtaining pro~« 
bate of the will The third executor S. 
Paramasivan filed a statement that he 
has relinquished his executorship. The 
Petition was allowed by this Court by 
order dated 7-10-1963 and Ext. B-3 is the 
probate of Ext. B-2issuedto Mrs. Suseela 
Sadanandnan and E. D. Sadananden. 


5. On 11-10-1963 the judgment- 
debtor and E. D. Sadanandan stated in the 
e riatie court that they were not pres- 

g Ext. A-7 which was dismissed on 
orto te. 

6. On 15-10-1963 Mrs. Suseela 
Sadanandan and E. D. Sadanandan. the 
executors in Ext. B-2, filed E. A. 1338 of 
1963 in E. P. No. 309 of 1961 ae O. 21, 
R. 56, Civil P. C. in O O. S. 6 of 1957 ob- 
jecting to the attachment of the plaint 
and other properties on the ground that 
they belonged to them as executors and 
that J. G: Sadanandan had no interest in 
them. The execution court dismissed the 
claim on 21-10-1963 by Ext. B-10 order. 
Thereafter the one-half interest of J. G. 
Sadanandan in the plaint property was 
sold in court auction on 21-10-1963 bee 
purchased by the plaintiff for Rs, 11,000/-. 
The sale was confirmed on 25-1-1964 and 
Ext, A-1 is the sale certificate. The 
plaintiff was given symbolical delivery of 
the property evidenced by Ext. A-2 dated 
23-3-1964. 


7. The executors under the will, 
Mrs. ` Suseela Sadanandan and. E. D. 
Sadanandan, assigned the plaint property 
by Ext. B-1 dated 2-12-1963 to the first 
defendant for Rs. 25,000/-. the price of- 


fered by her in Ext, A-8. 


; 8. The first defendanf resisted the 
claim of the plaintiff on the basis of Ext, 
B-1. The plea of the first defendant was 
overruled by the trial court and a pre= 
Hminary decree for partition has been 
passed in favour of the plaintiff. The 
first defendant has filed the appeal against 
the carga pal judgment and decree of 
the court below. 


-9 The learned Judge found that 
The interest of J. G. Sadanandan over the 
plaint and other properties which he ob- 
tained under Ext, E is attachable for 
. 6 of 1957 and the 
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plaintiff by virtue of the court auction 
has acquired a valid right over half share 
of J. G, Sadanandan in the plaint pro- 
perty. that in view of Ext. B-10 the first 
defendant’ is concluded from claiming 
any right on the basis of Ext. B-1 over 
one-half share of the plaint . property 
covered by the court auction. that 
Ext. A-7 evidences an assent by one of 
the executors in Ext. B-2 to vest the be- 
queathed properties to J. G. Sadanandan, 
that the plaintiff is competent to impeach 
Ext. B-1 to the extent of.his interest in 
the plaint property ‘and the first defend- 
ant is not a bona fide Dye for value 
of the plaint c EOP from the execu- 
tors in Ext. All the findings were 
impeached pare us by the learned coun- 
gel for the appellant.. 


' 10. Before examining the conten- 
tions raised for the appellant it is neces- 
sary to note the terms of Ext, B-2. The 
plaint property is A schedule Item 2 in 
Ext. B-2. On 23-6-1948, the date of Ext. 
B-2, the testator had besides his wife 
Mrs. Suseelg Sadanandan two sons E, D. 
Sadanandan and J. G. Sadanandan, three 
daughters Sunanda Sadanandan, Sowmini 
Chiristable Sadanandan and Thangam 
Felicia Sadanandan, and a grand-son by 

a predeceased daughter. On the date of 
Ext B-2 J. G. Sadanandan was a minor 
17 years old. Among the daughterg ex- 
cepting Sunanda Sadanandan the other 
two were minors age 14 and 12. The 
grandson was only 2 years old. There 
are 16 items in the A schedule in Ext. 
B-2. Items 1 to 10 are immovable pro- 
perties while Items 11 to 16 are ae 
and securities valued at Rs. 1,60,000/-. B 
schedule items in ; 2 are amounts 
due to the testator under deposit of mort- 
gage deeds and. Life Insurance Policies. 
The testator by Ext. B-2 appointed his 
wife Mrs. Suseela Sadanandan to be the 
guardian of his minor son J. G. Sadan- 


andan, his two minor daughters and the . 


minor grandson. Over A schedule Item 1 


which is a residential bungalow Mrs.. 


Suseela Sadanandan was given a right of 


residence during, her lifetime and subject. 


to the said right it has been bequeathed to 


his two sons E. D. Sadanandan and J. G.. 


Sadanandan in equal shares for their lives 
and after them absolutely to.their chil~ 
dren, The properties comprised in A 
schedule Items 2 to. 16 have been be- 
‘ queathed ‘ absolutely. to the two sons in 
equal shares. ‘Ext. B-2 directed E, D. 
Sadanandan and J. G. Sadanandan to pay 
‘to the testator’s three daughters annuity 
of Rs. 1700/-- each. They were also dir- 
ected to pay each of the daughters 
Rs. 50,000/- in the shape of Government 
securities within a period of three years 


and to pay the grandson Rs. 1,00,000/- - 


in the shape of shares in the Standard 
Cotton and Silk Weaving Company Ltd, 
Calicut within one year of the will taking 
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‘accrue in favour of J. G. 


ALR 
effect. Besides the above, the sons have 
been directed to pay allowances every 
month to the testator’s sister and brother. 
A charge has been created over the plaint 
A schedule properties for all the amounts 
which the sons have been directed to 
pay in Ext. B-2. The properties in B 
schedule have been bequeathed to the 
three daughters of the testator for their 
lives in equal shares and to their children 
absolutely. The residue of the properties 
movable and immovable have been be- 
queathed to the two sons in equal shares. 

these recitals comes the clause 
whereby the testator has appointed his 
wife Mrs. Suseela Sadanandan, elder son 


E. D. Sadanandan and Paramasivan. 
. Zistered Accountant and Auditor, Calicut 


as executors of the will. 


11. Now we shall deal with the 
first contention whether on the date of 
attachment in O. S. 6 of 1957 J. G. Sadan- 
andan had any attachable or saleable in- 
terest in the ‘plaint and other properties 
bequeathed to him by Ext. B-2. Counsel 
for the appellant submitted that he did- 
not haye any such interest as it could 
Sadanandan 
only after the legacies in Ext. B-2 are 
paid off and the remainder payable to 
J. G. Sadanandan’ has been ascertained. 
He relied on the decisions in Raghavalu 
Naidu and Sons v. Commr. of Income-tax 
and Excess Profits Tax. Madras, (1950) 2 
Mad LJ 300 = (AIR 1950 Mad 790) and 

C. I. T. Madras v. Ramaswami Pillai, 


(1962) 1 Mad LJ 444, to support his sub- 


mission.. We are of the view that these 
decisions are not relevant to decide the 
question raised before us. 


, 12. In (1950) 2 Mad LJ 300 = 
{AIR 1950 Mad 790) a testator appointed 

gome persons as executors who are ; 
to be trustees and directions were given 
to them for the continuance of the busi- 
ness and payment of maintenance to his 
mother and to his widow. After provid- 


ing for payment of certain specific legacies - 


and the administration of some charities 
the testator left the residue to his three 
sons as life estate holders with a gift over 
to the grandsons, The executors obtain~. 
ed probate and continued the business of 
the testator and carried on the duties of 
the executors. They were assessed to 
income-tax in respect of the estate as an 
association of persons overruling the plea 
that they should be assessed as trustees 
‘under Section 41 of the Indian Income- 
tax Act, 1922. Im deciding the question 
their Lordships had to consider whether 
a residuary legatee acquires any interest 
in the property before the ascertainment 
of the residue. Satyanarayana Rao. Ja 
observed:— 


“In the seddnney estate a life interest 
js given to the sons who are to: take it as 
tenants-In-common with a T der 


: 
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over to the grandsons by the sons. The 
sons under the will are entitled to certain 
pecuniary legacies and also a. life interest 
In the residue. For the executors to 
become trustees of the residue the funds 
which they should hold in trust for the 
residuary legatees must be constituted 
and must- emerge into existence. It is 
settled law that until the residuary estate 
is ascertained the residuary legatees 
acquire no interest in the property and no 
fund in their favour comes into existence 
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After the residue is ascertained and 
the executor assents to the legacy either 
expressly or impliedly the disposition in 
the will becomes operative and the bene- 
ficiaries have the property vested In them. 
The assent of the executor before the re- 
gidue is ascertained would not perfect the 
title of the residuary legatee as the re- 
sidue until then does not come into ex- 
istence”. 


Viswanatha Sastri, J. in concurring with 
the view of the other learned Judge ob- 
served:— 


“The residuary legatee might be in- 
terested in the estate subject to the pay- 
ment of debts and legacies, but he did 
not become the proprietor or owner of 
the residue except when a residue had 
been ascertained which. on completion of 
administration, is made over to him by 
the executors. The question in each case 
is. has the a ration gna a point 
at which you can. infer that the 
tration has been complied. the residar 
estate has been ascertained, the bequest 
of the residue has been assented to and 
the residuary estate therefore became 
vested in trustees, be they the executors 
themselves or strangers? In other words 
can it be said that the residuary estate 
had taken concrete shape and could and 
should have been handed over by the ex- 
ecutors to the persons beneficially entitled 
but for the fact that the estate is settled 
in trust and vested in the executors as 
trustees?” 


In (1962) 1 Mad LJ 444, Ramachandra 
Iyer. C. J.. observed that “in the case of 
legacy of the residue, there should be an 
ascertainment of the residue before assent 
can be given so as to effectuate a vesting © 
in the legatee”. 


13. The above observations can 
apply only to a residuary legatee. The 
properties in A schedule in Ext. B-2 have 
been bequeathed specifically only to 
testator’s sons. It will be useful to ex- 
tract the portion in Ext, B-2 AER with 
A schedule Items 1 to 16: 


“The immovable. properties that I 
own consist of a residential bungalow 
Item 1°in Schedule A and other pro- 
perties, besides. My wife Mrs. Suseela 
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Sadanandan will have a right of residence ` 
in the said residential bungalow during 
her lifetime. Subject to her right to 
residence I bequeath the said residential 
bungalow to my two sons Ernest Devadas 
Sadanandan and James Godfred Sadan- 
andan for their lives to be held in equal 
shares and after the lives of either or 
both ‘of them their children will hold the 
same absolutely in their respective shares, 


` I hereby bequeath my other immovable ~ 


properties Item (ii) to Item (x) in sche- 
one A to my sons absolutely to be held 
in equal shares. I hereby bequeath the 
shares and securities specifiedin Item (xi) 
to Item (xvi) in schedule A of a value of 
about Rs. 1,60,000/- absolutely to my two 
sons to be held in equal shares”. 


The above constitutes a specific legacy by 
the testator in favour of his two sons. 


` 14, Section 142 of the Indian Suc- 
cession Act defines ‘specific legacy’ thus: 


"Where a testator bequeaths to any 
person a specified part of his property, 
which is distinguished from all other 
parts of his oa the legacy is said 
i be specific” 


In this connection tt may be useful to 
note the Explanation to Section 150 of 
of the Indian Succession Act, which 
defines demonstrative legacy. The said 
section and the Explanation read thus: 


“150. Where a testator bequeaths a 
certain sum of money, or a certain quan- 
tity of any other commodity, and refers 
to a particular fund-or stock so as to 
constitute the same the primary fund or. 
stock out of which payment is to be made, 
the legacy is said to be demonstrative”. 


Explanation— The distinction be- 
tween a specific legacy and a demonstra- 
tive legacy consists in this, that— 


Where specified property is given to 
the legatee, the legacy is specific; 


Where the legacy is directed to be 
paid out of specified property. it is de- 
monstrative’”, 


In Robertson v. Broadbent, (1883) 8 AC 
812. their Lordships said a specific legacy 
is “something which a testator, identify- 
ing it by a sufficient description, and 
manifesting an intention that it should be 
enjoyed in the state and condition indi- 
cated by that description, separates in 
favour of a particular legatee, from the 
general mass of his personal estate”. It 
is therefore clear that in respect of A 
schedule properties in Ext. B-2 there is al 
specific legacy in favour of E. D. Sadan- 
andan and. J. G. Sadanandan. It is thus 
not possible to contend that J. G. Sadan- 
andan had no attachable or saleable in- 
terest in the plaint item to be proceeded 
against in execution of the decree in O., S. 

6 of 1957. 


. assent of the executor 
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15. The reliance on Section 332 of 
the Indian Succession Act will not also 
help the appellant to contend otherwise. 
The said provision reads—— . . 

“The assent of the executor or ad- 
ministrator is necessary to complete a 
legatee’s title to his legacy”. 


16. Under the above provision the 
or administrator 
is necessary only to complete a legatee’s 
title to his legacy and not for the acquisi- 
tion of any title to the same. . The title of 
the legatee is traceable only to the will 
and the assent is intended only to perfect 
it and to complete it. Ewen before the 
assent of the executor the legatee’s right 
in a specific legacy will devolve on his 
personal representatives, 


17. Section 333 of the Indian 
Succession Act provides that the assent 
of the executor or administrator will 
divest his interest as executor or adminis- 
trator in the property and transfers the 
subject of the legacy to the lagatee. There 
was considerable discussion at the bar as 
to the nature of the right of an executor 
in the properties left behind by a testator 
and the scope and ambit of the words ‘as 
such’ in Section 211 of the Indian Suc- 
cession Act. In view of Section 333 of 
the Indian Succession Act, it is clear that 
the assent of the executor is sufficient to 
divest his interest as executor in the 
specific bequest and to transfer the same 
to the legatee. After the assent it ceases 
to be the property of the testator and the 
executor is only a trustee for those who 
are beneficially interested. It is therefore 
clear from the above discussion that J. G. 
Sadanandan had sufficient interest in the 
plaint property to be attached and sold 
in execution of the decree. in O. S. 6 of 
1957. 


18. The next point raised by coun~ 
sel for the appellant was that even if 
J. G. Sadanandan had an attachable and 
saleable interest in the plaint property, 
the court sale can only be subject to the 
rights of the: executors in Ext, B-2 to 
administer the estate of the testator. Had 
it not been for Ext. B-10 the position con- 
tended for by the appellant’s counsel is 
correct. This therefore leads us on to a 
consideration of the legal effect of Ext. 
B-10. The decree-holder in execution of 
O. S. 6 of 1957 had attached on 19-12- 
1961 the half share of J. G. Sadanandan 
jn the plaint schedule and other pro- 
perties and in pursuance to E. P. 309 of 
1961 the properties were proclaimed for 
sale, The sale was posted for the first 
time on 9-10-1962 and there were a 
number of adjournments of the same. 
Finally the sale was adjourned to 21-10- 
1963. On 15-10-1963 the executors filed 
E. A. 1433 of 1963 under O. 21. R. 58, 
Civil P, C. objecting to the attachment of 
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the properties proclaimed for sale. It is 
significant to note that the executors were 
issued Ext, B-3 probate by this Court on 
21-10-1963 and it was on that day that 
Ext. A-7 was dismissed by the execution 
court on the ground that it was not pres~ 
sed, The claim petition E. A. 1433 of 
1963 was dismissed by the execution court 
by Ext, B-10 order dated 2ist October, 
1963. The dismissal of the claim peti~ 
tion was for the reasons that it was un- 
necessarily and designedly delayed and 
that the properties belonged to J. G. 
Sadanandan. In order to know the exact 
contention raised by the executors in 
E. A. 1433 of 1963 we called upon the 
counsel appearing in the case to produce 
an attested copy of the same. . Respond~ 
ents’ counsel has produced the claim petli- 
tion along with C. M. P. 7741 of 1971L 
The appellant’s counsel has no objection 
to admit this document in evidence. We 
therefore allow C. M. P. 7741 of 1971 and 
mark the petition as Ext, A-9. 

- 49. We shall extract paragraphs 5 
and 6 of Ext. A-9 which are in the follow- 
ing terms:— 

Para 5. ‘Thus the petitioners are the 
executors in whom the entire property of 
the deceased vests and who are charged 
with the duty of the carrying out the 
directions of the testator subject to the 
testamentary jurisdiction of the Honours 
able High Court which has granted the 
probate”. . 

Para 6. “The petitioners learn that 
the properties described in the schedule 
helow have been attached and brought 
to sale in pursuance of a decree obtained 
by the first plaintiff against the 2nd res- 
pondent who is only a legatee under the 
aforesaid will of late S. P. Sadanandan. 
As such, he has no alienable or transfer- 
able interest in any of the property of 
the deceased as no Interest vests in him 
in praesenti in the properties described in | 
the schedule below or any' of the assets 
of the deceased all of which form the 
subject-matter of the various bequests 
and legacies under the will. Since the 
2nd respondent has no present interest in 


-the properties and the future interest if 


any by way of legacy under the will is 
only contingent upon the porperties be- 
coming available after the disbursement 
of the pecuniary legacies provided under 
the will, there is no attachable interest 
over the properties. The prayer for 
attachment and sale of the properties 
vested in the executors for debts if any 
of the legatees under the will is not legal 
or competent. There is no enforceable 

against the deceased or the ex- 
ecutors‘ and there could be none such as 
the testator had no debts. The purported 


proceedings for attachment and sale of 
the properties of an interest. which does 


not subsist, is illegal particularly as. it 
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will dislocate and disturb the adminis- 
tration of the Estate by the petitioners 
‘as the executors in pursuance of the pro- 
bate granted by the Honourable High 
Court, The Estate has to be administer- 


ed subject to the jurisdiction and control 

of the Honourable High Court under its 

testamentary jurisdiction”. (The under- 
ing is ours). 


It is thus clear that the executors had 
two contentions in the claim petition. 
One was that J. G. Sadanandan had no 
attachable or saleable interest in the 
plaint and -other properties which he got 
by Ext. B-2 before the completion of the 
administration. The second was that the 
attachment and court sale would affect 
the right of administration of the pro- 
perties vested in the executors and there- 
fore the properties cannot be attached. 
It is ‘clear from Ext. B-10 that both these 
contentions were overruled. 


20. The right of the executors to 
administer the estate of the testator has 
not been reserved in Ext. B-10. In these 
circumstances, the question is how far in 
the face of Ext. B-10 it is open to the 
first defendant to rely on Ext. B-l to 
defeat the claims of th i 
cannot countenance the submission of the 
appellant that in view of the statement 
in Ext, B-10' that the decree-holder is 
prepared to take the risk if it ultimately 
transpires that’ the judgment-debtor has 
no saleable interest in the attached pro- 
perty Ext. B-10 cannot have any legal 
effect in these proceedings. It is admit~ 
ted that no sult was instituted by the 
executors to get rid of Ext. B-10. 


2L At this stage it is necessary 
to extract Order 21, Rules 61 and rf 
Civil P. C. Rule 61 reads:— 1 


‘Where the Court is satisfied that the 
property was, at the time it was attach- 
ed, in the possession of the judgment- 
debtors as his own property and not on 
account of any other person. or was in 
the possession of some other person in 
trust for him, or in the occupancy of a 
tenant or other person paying rent to 
him, the Court shall disallow the claim”. 
And Rule 63 reads:— 


‘Where a claim or an objection Is 
preferred, the party ape tnst whom an 
order- is made may institute a suit to 
establish the right which he claims to the 
property in dispute, but, subject to the 
result of such suit, if any, the order shall 
be conclusive”. E 


The legal effect of an order under O. 21, 
R. 63 has now been finally settled by the 
Supreme Court in Mangru Mahto v. 
Taraknathli, AIR 1967 SC 1390. where 
their Lordships -observed:— 


- “A claim proceeding under Rule 58 


ie 
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is not a suit or a proceeding analogous 
to a sult, An order in the claim proceed- 
ing does not operate as res judicata. It 
is because of Rule 63 that the order be- 
comes conclusive. The effect of Rule 63 
is that unless a suit is brought as provid- 
ed by the rule. the party against whom 
the order in the claim proceeding is made 
or any person g through him can~ 
not ga in any other suit or pro- 
ceeding against the other party or any 
person claiming through him the ques- 
tion whether the property was or was not 
liable to attachment and sale in execu- 
tion of the decree out of which the claim_ 
proceeding arose, but the bar of Rule 63 
extends no further”. 


That the first defendant as a person 
claiming through the executors will be 
concluded by Ext. B-10 cannot be doubt- 
ed. In view of the observation in Nara- - 
simhachariar v. Raghava Padayachi, AIR 
1945 Mad 333 (FB), which has been quot-, 
ed with approval by the Supreme Court 
in the decision referred to that an order 
on a claim petition filed under Order 21, 
Rule 58 or a decree in a suit filed under 
Rule 63 does not extend beyond the ex- 
ecution of the decree which has given 
rise to those proceedings. Counsel for the 
appellant contended that Ext. B-10 can- 
not affect his client in this suit. We can- 
not agree as the question to be decided 
now is whether the interest of J. G. 
Sadanandan in the plaint property is 
liable to be sold in execution of the 
decree in’O, S. 6 of 1957. Certainly it is. 
Counsel for the appellant contended that 
the question of title to the plaint pro- 
perty is foreign to an enquiry under 
O. 21, R. 58 or in a suit instituted under 
Order 21. Rule 63. This is so. But O. 21, 
R. 63 says that the person against whom 
an order under Rule 58 is passed may in- 
stitute a suit to establish the right which 
he claims to the property in dispute. aoe 
right which the executors claimed in E: 
A-9 to administer the attached reer 
was also not accepted. 










their right as executors to re with the 
attached properties. So long as it was 
not done it is not open to them to con- 
tend against the validity of the court sale 
as regards the one-half interest of J. G. 
Sadanandan in the plaint property. In 
view of Ext. B-10 it is not possible to hold 
a the sale ig only of an inchoate right 
Sadanandan in the plaint pro- 
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got a right to deal with the plaint pro~ 
perties in their capacity as executors 
under Ext, B-2. - 


22. Assuming that Ext. B-10 is 
not a bar we have to observe that even 
then the first. defendant cannot suc- 
ceed. The effect of the affidavit in 
Ext.. A-7 filed by E..D. Sadanandan 
and J. G. Sadanandan is to vest one--half 
share in the plaint property in J. G. 
Sadanandan. The properties attached and 
proclaimed for sale are stated to be the 
properties belonging to both of them. In 
Ext. A-7 they have asked for a certificate 
from the execution court to enable them 
to effect a private sale of the plaint pro- 
perty for Rs. 25,000/~ for discharging the 
decree debt’ which is the separate debt of 
J. G. Sadanandan, In our opinion. the 
learned Judge rightly assumed that even 
prior to the date of Ext. A-7 there must 
have been an assent by the executors in 
favour of the legatees one of whom was 
one of the executors. Prior to the date 
of Ext. A-7. therefore, the executors have 
been divested of their interest in the 
plaint property. The filing of the peti- 
‘tion for probate in 1963, 15 years after 
the death of the testator and the circum- 
stances under which it was filed will 


clearly show that it was an after-thought 


to thwart the execution proceedings and 
the decree-holder to realise the decree 
debt from the interest of J. G. Sadan- 
andan in the plaint and other properties 
bequeathed to him under Ext, B-2. 

sequence of dates will amply fustify our 
inference. - In pursuance to E. P, 309 of 
1961 in O. S. 6 of 1957 the court sale was 
posted to 9-10-1962 and it was being ad~ 
journed from time to time. On 12th of 
August 1963 J. G. Sadanandan and E. D. 
Sadanandan filed Ext, A-7 petition under 
Order 21, Rule 83, Civil P. C. in the ex- 
ecution court for the issue of a certificate 


to the judgment-debtor and E. D. Sadan~ 


andan authorising to sell the plaint pro- 
perty for a sum of Rs. 25,000/- and de- 
posit the necessary amount in court for 
the discharge of the decree. Ext. A-7 is 
supported by an affidavit filed both by 
E. D. Sadanandan and J. G. Sadanandan. 
Along with Ext, A-7, Ext. A-8 offer from 
the first defendant prospective purchaser 
agreeing to purchase the plaint property 
for Rs, 25,000/- was also produced in 
Court. The application was allowed by 
the execution court by the order dated 
23-9-1963 and the case was adjourned to 
9-10-1963 for the execution of the sale 
deed. Ext. A-6 is the petition dated 8-10- 
1963 for the execution of the sale deed. 
The learned: Judge granted an extension 
of time by a week. At this stage the ex- 
ecutors filed O. P, 231 of 1963 in this 
Court for getting- probate of the will 
Ext. B-3 was issued on 21-10-1963. The 
claim petition was filed only on- 15-10- 
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1963 and it was dismissed on 21-10-1963 
on which date the Court sale was held. 
It took fifteen years for the executors to 
file the petition for probate in this Court, 
The assent need not be by all the execu~ 
tors but by one of them. It need not ex- 
press and it can even be implied from ` 
the circumstances of the case. We are 
therefore of the view that since on the 
date of Ext. A-7 at least, there has been 
a vesting of the plaint property in favour- 
of the two sons of the testator from the 
date of his death. It appears to us that 
obviously the executors wanted to arm 
themselves: with Ext. B-3 to file the claim 
petition which ultimately was not suc~ 
cessful, 


23. The first defendant had made 
the offer for purchasing the property for 
Rs. 25,000/- by Ext, A-8 dated 12-8-1963 
which was produced in O. S, 6 of 1957. 
This letter is addressed to E. D. Sadan- 
andan. It has not been written to E., D. 
Sadanandan in his capacity. as executor 
under the will. The plaint property and 
other properties attached in execution of 
the decree are referred to as the pro- 
perties of E. D. Sadanandan and the letter 
requested E. D. Sadanandan, to sell the 
property after getting permission from 
the Court. The first defendant thus was 
aware of the circumstances which were 
in existence before she took Ext, B-1. 
In Ext. B-1 the necessity for the receipt 
of Rs. 25,000/- is stated to be for the 
vendors to pay the legacies in Ext. B-2. 
If one would remember at this stage the- 
contents of Ext. B-2 it is clear that the 
sons alone are directed to pay the annui- 
ties and the legacies to the daughters and 
the grandson. There are no liabilities to 
be discharged under the will. It is not 
even suggested that even though Ext, B-2 
does not disclose any liabilities there were 
liabilities of the testator to be discharg~ 
ed. The circumstances under which Ext. 
B-2 was executed and the recitals there- 
in amply show that it has been brought 
about to defeat the claims of the decree- 
holder in O. S. 6 of 1957. 


24. Before parting with this case 
it is necessary for us to mention: one as- 
pect. On a perusal of Ext. B-2, though 
Mrs, Suseela Sadanandan, E. D.. Sadan- 
andan and Paramasivam have been named 
as executors, it is very doubtful whether 


by the terms of Ext. B-2 they have got ° 


any right to administer A schedule and 
B schedule properties therein, as the res- 
ponsibilities to-pay the annuities and the 
amounts bequeathed to the daughters and 
the grandson have heen directed to be 
discharged only by the two sons. We do 
not want to pursue this matter as it was 
not argued before us, 


We are. therefore. satisfied that the 
decision of the learned Judge is correct 
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and has only to be confirmed.. .We do so 
and dismiss.the appeal with costs. ; 

Appeal dismissed. 
abd : i 
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P. V. George Tharakan, Appellant v. 
Kochappin Narayanan and others, Res- 
' pondents. . 

Second Appeal No. 634 of: 1968, D/- 
15-6-1971 against order of Dist. J. 
Ernakulam in A. S. No. 184 of 1966. 


Tort — Negligence — Motor vehicle 
accident —- Standard of care expected 
from automobile driver is far greater than 
that expected from pedestrian or a cart- 
driver — (X-Ref:— Fatal Accidents Act 
(1855), S. 1) — (K-Ref:— Motor Vehicles 
Act (1939), S. 116) — (Tort — Negligence 
— Rule of res ipsa loquitur). 

f (Para 4) 


The car was moving in a notoriously 
crowded city at a speed of 30 miles per 
hour on busy thoroughfare at noon day. 
Track at spot of occurrence effectively 
16 ft. wide, narrowed by a stationary bus 
on the west of the road. Car had gone 
off the tarred track and hit the child with 
its left end. Contact was so high that 
child thrown off about 4 yards .and left 
front fog light glass and bulb broke by 
the dash and bracket itself bent by the 
impact. Held the facts told their story 
and culpability of defendants was proved 
by the rule regarding the prudent man 
and his perspective about the neighbour 
and the initial presumption against the 
motorist. (Paras 2. 4 5, 8. 9) 
Cases Referred: _ Chronological Paras 
(1966) AIR 1966 Ker 172 (V 53)=_ 

1965 Ker LT 1172, Veeran v. 
T. V. Krishnamoorthy T. 6 


(1962) AIR 1962 SC 1 (V 49) = 
1962-1 SCR 929, Gobald Motor 
Service v. Veluswami 8 

(1932) 1982 AC 562 = 101 LJPC ; 
119, Donoghue v. Stevenson 4 


(1865) 159 ER 665 = 3 H & C 596, 
Scott v. London and St, Katherine 


Docks Co. 6.7 


A, Hariħarasubramonian, L. G. Potti 
and A. Balasubramonian, for Appellanti 
K. A. Mohamed, P. K. M. Hassan & P, P. 
Thampi, for Respondents Nos. 1 and 2. 


JUDGMENT:— Automobile accidents 
on account of negligent driving are esca~ 
lating in the Kerala State so steeply. with 
attendant loss of life and limb. that the 
law, being charged with realism and 
humanism, has to operate effectively and 
disenchant those who tempt courts with 
dubious contentions out of touch with 
the facts of life. The present suit was 


HO/1O/D598/71/RSK. 


P. V., G. Tharakan v.. K. Narayanan - [Prs. 1-2]. 


Ker. 159 


one for damages, the cause of action set 
out being that the plaintiff's child, 5 years 
old, was hit by a car -(K. L. E. 246) driven 
by the 2nd defendant and belonging to 
the 1st defendant, on the Edacochi-Arror 
road at a spot where there are shops.: re- 
sidential houses and heavy vehicular 
traffic. Admittedly, on 20th January 
1962. at about 1 p.m. the plaintiffs child 
was knocked down by this car and sus- 
tained multiple injuries, after having been 
thrown forward by several feet. Later he 
succumbed to the injuries. notwithstand- 
ing the medical aid given from a neigh- 
bouring hospital. The trial judge mora~ 
lised, with a motorists slant. that the 
negligence, if any. was that of the child’s 
irresponsible parents and not of the car 
driver. His judgment dismissing the suit 
was assailed in appeal and the learned 
District Judge held that, on the facts dif- 
ferently found by him and in the light of 
the correct law as laid down in 1965 Ker 
LT 1172 (1174) = (AIR 1966 Ker 172) the 
2nd defendant was guilty of negligence 
and that the master, the ist defendant, 
also was vicariously liable in a sum of 
Rs, 2,000. We are not concerned with the 
quantum of the compensation but only 
with the culpability of the defendants 
since no appeal has been filed against the 
moderate award. The 2nd defendant has 
remained ex parte but the 1st defendant, 
the more vulnerable financially, has how- 
ever challenged his liability by canvas- 
sing the correctness of the finding of 
negligent driving. 


2. More facts must be mentioned 
before proceeding to apply the law. It 
is common case that the Cochin-Edacochin 
road where the accident took place is 
busy with pedestrian and wheeled traffic, 
particularly during day time. The liberal 
sprinkling of schools by. the road side 
and the' crowded residential population 
pressing on the highway make women 
and children working along the road or 
even cutting across a ubiquitous feature. 
The road is rather narrow at the place of 
occurrence, relative to the volume of 
traffic, the evidence being that this 
stretch, though straight,. is only about 
21 ft. wide at the tragic spot a ribbon 
of 16 ft. being black-topped and a small 
strip on either side remaining un 
Judging by. the tyre marks the car stop- 


‘ped at a distance of about 26 or 30 ft. 


beyond the point at which the brake was 
pressed, throwing light’ on the speed. 
Padmanabhan the child, -was thrown off 
about 4 yards from where he was hiti. 
and the vehicle itself was damaged. its 
left front fog light glass and bulb having 
been broken by the dash and the bracket 
which held the light itself bent by the 
impact. It is further seen from the|. 
mahazar, Ext. P-9, and other evidence in 
the case that the car had left the tarred 
track and got on to the untarred portion 
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when it dashed against the victim. If the 
ordinary inference from this concatena- 
tion of\circumstance is that the driving 
was careless—and even otherwise—one 
should have expected the 2nd defendant, 
to be examined’ to explain the factors 
which led to the accident; but he has dis- 
creetly desisted from deposing to his ver- 
sion. The reason given for the omission 
is that the owner had dispensed with the 
services of the driver and his prenco 
whereabouts were not known to him. 
steps are seen to have been taken to e 
_ at him nor is any reason assigned why the 
driver was discharged, the case of the 
owner being that there was no negligence 
on his part. The excuse given was just a 
thinly disguised pretext to keep away 
from that inconvenient cubicle for un- 
truthful individuals and at the same time 
to avoid the adverse inference arising 
from such absence. The ist defendant 
would not say that he dismissed the driver 
for fear that it would imply some kind 
of misconduct on the part of the 2nd de- 
fendant. Nor could he say that he was 
still in his employ lest he be asked to 
produce him for examination. The 1st 
defendant was in an unenviable The 
cross-examination of the 2nd defendant, 
in these circumstances, damages the casa 
of the defendants, 


3. On the facts stated above, there 
was considerable argument, about the 
negligence of the 2nd defendant, the Ist 
defendant being only vicariously liable. 
Counsel for the appellant submitted that 
the road was straight and it was noonday, 
and so, the speed of 30 miles per hour a 
which the appellate court thought the 
vehicle was moving at the time of the 
accident could not be said to be excessive. 
He further argued that the house of the 
child was on the west. that the accident 
took place on the eastern side of the road, 
probably because Padmanabhan had come 
from the east running towards his house, 
and the car hit him unexpectedly. there 
being no duty to be extraordinarily cip- 
cumspect, 


4, I agree that addni without 
negligence are not uncommon and every 
automobile casualty does not call for a 
Tash driver as the scapegoat of the law. 
The plaintiff must prove the defendant 
negligent. It happens sometimes that 
children not properly taken care of by 
thelr parents. frisk about thoughtlessly 
and get run over by the most careful of 
drivers, They are cases of damnum sine 
injuria. Let us examine the situation 
more closely. A pedestrian or a cyclist 
may sometimes be negligent and may 
cause damage, but a motorist causing 
damage by negligent driving causes 
casualties when life is lost. Naturally, 
the very severity of the consequence must 
lead to greater diligence. I would, there- 
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fore, expect an automobile driver, as a 
prudent man to take far more care 


a pedestrian or cart-driver. Similarly. 
driving on a city road or along a resi- 


dential street which is crowded and there 


being shops by the road, calls for greater 
care on the part of a speedy motorist. 
Again, a road which is narrow. puts the 
driver under a more serious obligation of 
circumspection. In this case. there is evi- 
dence to show that somewhere near the - 
point of accident there was a stationary 
bus thus narrowing the width available 
for driving. The various factors that pro~ 
duce accidents in an overcrowded city 
with narrow streets like Cochin must re- 
gister in the motorists’ mind. Negligence 
is not a legal abstraction. First, there 
must be a duty to take care; and next the 
act which caused the damage must have’ 
been done without that degree of care 
that the law enjoins. ‘Love thy neigh- 
bour’ is a moral injunction; do not harm 
thy neighbour is a legal obligation. Who 
is a ‘neighbour’ in the eye of the law 
has been explained by Lord Atkin in 
Bonoghue v. Stevenson, 1932 AC 562, The 
learned Law Lord observed thus: 


“The rule that you are to Jove your ` 


neighbour becomes in law, you must not 
injure your neighbour; and the lawyer’s 
question. Who is my neighbour? receives 
a restricted reply. You must take rea- 
sonable care to avoid acts or omissions 


P f 
which you can reasonably foresee would “- N 


be likely to injure your neighbour. Who 
then, in law is 
answer must be—persons who are s 
closely and directly affected by my act 
that I ought reasonably to have them in : 
contemplation as being so affected. when 
I am directing my mind’to the acts or 
omissions which are called in question. 
Driving a vehicle closely and directly 
affects other users of the road. The child 
that moves on to the road will be a neigh- 
bour to whom the driver owes a duty to 
Pue care if the latter ought reasonably 
to have the former in contemplation as 
being likely to be injured by the driving. 
We have to make a pragmatic approach 
to the complex fact-law situation. For, 
a pedestrian adopts that standard of care 
and takes only that calcutated risk as will 
reasonably protect others to whom he 
owes a legal duty of care: That then is 
the conspectus of facts relevant to rea- 
sonable care and the area of neighbour- 


The scene Is in a notoriously 
ease city, Cochin. The streets are 
narrow, the road corrugated and punctuat- 
ed by pits and pot-holes with invalid 
vehicles lying in long slumber unattend- 
ed. Shops and dwelling houses close to 
the road margin throw out people on to 
the road there eon no side-walks, Stray- 
ing animals, in their sluggish course. clog 





my neighbour? ey 





T974. P. V. G. Tharakan v. K. Narayanan(V, R, Krishna Iyer JJ [Pre, 5-0] Ker. 161 


fhe way unconcerned by possible danger. 
Schools dot the city and children flow 
Into the streets like monsoon rushes in 
undefined channels and care-free aban- 

©- don. Most of these factors make driving 
without hurting others difficult unless a 
higher degree of care is. brought into play 

by the man at the wheel and he reckons 
with children and adults showing up by 
surprise. And children are children. not 
circumspect elders and no prudent man 


expects a child to be an adult. The law . 


speaks of a prudent man—not a mythical 
man. The sensible driver is sensitive to 


these usual circumstances of Kerala roads - 


particularly whose uneven surfaces 
notionally set apart for a confused mis- 
y of moving objects to use. While 

the responsibility of Government and 
bodies in maintaining the -city roads 
leaves much to be desired, the driver has 
to take the conditions as.they are and 
use his cay cautiously. Indeed,. what ‘is 
ordinarily unexpected elsewhere is to be 
expected in the actual situation in Cochin 
City. I may even say that the warning 
fo the motorists on the road sides “expect 
the unexpected” is a crude but common- 
sense rendering of the: extent of duty- the 
flaw expects of the prudent monk In 
the natural course. he should, and shall 
E say would, expect children to come on 
to the streets without much of fore- 
ay about possible accidents. In this 
y cannot be, bottled up—trekking alon: 

to the school and from the school at al 
. times of the day. Our streets are lined 
with residential houses, particularly of 
the poor. and children are sent usually 
fo make small purchases. You cannot 
dismiss accidents involving .them -by cal< 
ling the parents irresponsible. Any pru- 
dent driver knows that these children are 
not sophisticated enough or trained in 


dren’s traffic ‘parks to avoid fast mov~ . 


ing vehicles. A judicial verdict, parti- 
cularly in the- field: of negligence. depends 






reece conditions often found in a city 
like Cochin. is of a high order -and chil- 
turning up indifferent to risks ought 
to be within his range of attention and 
expectation, ` -> 


6. These guidelines of the law 
will serve resolve the present dispute. 
The car was moving at a speed of around 
80 miles per hour on-a busy thorough~ 
fare at noon day. I would call it a risky 
gpeed on a track effectively 16 ft, wide, 
narrowed by a stationary bus on the west 
of the road. We have also the evidence 
of the plaintiff's witnesses to show that 
fhe car had- gone off the tarred track 
and hit the child with its left end, the 
inference being that the child was stand- 
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-been displayed. Salmond 


there are so many children about— - 


and skill expected of a motorist in the’ 


-and the driver himself has 


_of care as a safety obligation 


ing af a spot outside- the, tarred portion of 
the road. The contactwas rather hard 
as I have fe already explained. Under these 
tances, I am inclined to think that 
the principles laid down’ in AIR 1962 SC 
1 may be invoked and*a presumption 
raised against the defendant, rebuttable 
of course. provided he is able to explain 
that reasonable foresight could not have 
prevented: what took place. The principle 
br res ipsa loquitur applies in those cases 
where the automobile is found. after the’ 
accident. in an illegitimate position, that. 
is. where it would not be in the ordinary 
course, where the speed was not what it 
should be in the place where the accident 
occurred and the consequence was not so 
innocuous as might have been the case 
had the diligence the situation demanded 
(Law of Torts, 
iSth Edn:) observes:— ` 


’ ©The maxim res {psa loquitur applies 


“whenever {t is so improbable that such 


an accident would have happened with< 
out the negligence of the defendant that 


. a: reasonable jury could find without fur- 


ther evidence that: it was so caused. 

“There must be reasonable evidence of 
negligence”, said Sir William Erle, C. J.n- 
delivering the judgment of the Court of 
Exchequer Chamber in the leading case 
of Scott v. London and St. Katherine 
Docks Co. (1865-159 ER 665) ‘but where 

the thing is shown to be under the 

management: of the defendant or his ser- 
vants. and the accident is such as in the 
ordinary course of things does not happen 
if those who have. the management: use 

proper care. it affords reasonable evi- 
dence. in the absence of explanation by 
the defendant, that the accident arose 
rom want of care”. 

7. _ Two conditions have to be made 
out to attract the principle in Scott v. 
London and St. Katherine Docks Co. 
(1865-159 ER 665): 

’ (D that “the thing is ghown to be 
under the management of the defendant 
or his servants”, 

(ii) that “the accident Is such as in 
the ordinary course of things does not 
happen if. those who have the manage- 


_Ment use proper care”. 


8 This kolaa Tule thug ap- 
plies to the present case; for. the episode, 
as disclosed in the evidence, tells its own 
story. The presumption so raised has not 
been repelled by any useful explanation - 
has ghied at the ` 
witnese stand. 


9. . The rule regarding the wia 
man and his perspective about neighbours, 
and the initial presumption against th 
motorist now spelt out by me may b 
viewed as too demanding but those 
propel vehicles in high-risk circumstan 
must bring to bear an equally high degreet 
The zule 
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of law will defeat itself in its purpose of 


social defence ahd individual protection ` 


if it does not rise to the challenge of real 
life and run close to it. -I. therefore, 
agree with the finding of the lower ape 
pellate court and dismiss the. appeal. 


: 10. It transpires 

decreed is only Rs. 2,000/-. In the nor- 
mal course the insurer would have been 
liable to pay this sum. But after en- 
- quiring of counsel why the insurer was 
- not made a. party or notice aen to the 
State Insurance Department I gathered 
that no insurance policy had been proe 
duced or exhibited in this case. Sece 
tion 94 of the Motor Vehicles Act (the 
corresponding provision in the Kerala 
Act also). makes insurance «against third 
party risks compulsory. No person shall 
use a motor vehicle in a public place un- 


less there is in force in relation to the 


use of the vehicle a policy of insurance 
covering third party risks.. In. the Kerala 
State. under the -relevant statute applic- 
able, there is a statutory obligation to 


insure with the State Insurance Depart- 


ment to cover third party risks. From 
the material available on record the 1st 
defendant’s car does not appear to have 
been insured. He has prima facie violat- 
ed the obligation cast by the Motor Vehi- 
cles Act. There is an inter-locking sys 
tem. as it were, prevalent in the State 


with the result that even the motor vehi- | 


cle tax is not received without evidence 
of payment-of the premium of insurance. 
It would. therefore. appear. unless there 
is something not disclosed by the records 
in this case. that the owner of the motor 
car K. L. E. 246 had neither paid the tax 
nor taken out the insurance policy at the 
time the accident took place. It is unfor- 
tunate that the official enforcement agen- 
cies indifferently execute their duty so 
as to allow vehicles on the rodds un- 
checked. even though tax or premium has 
not been paid. The State should tighten 
up enforcement of these provisions, parti~ 
cularly when motor accidents multiply 


and insurance becomes some kind of a : 


relief for poorer victims. In this case’a 
` copy of the judgment will be sent to the 
Collector, Ernakulam District so that-he 
may take suitable action against the 
owner if it is found that he has not paid 
the tax or paid the insurance premium 
for the car during the time when the ac- 
cident occurred. 


“mM F dismiss the TEE with costs. 
Appeal dismissed. 


that the amounf 
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Subbaya- Pillai Lekshmanan Pia, 
Sopelit v. Narayani Subhashini, Respon- 


A. S. A. No. 37 of 1971, D/- 58 
1971. 


(A) Civil a . {1908}, S. 47 — Suit 


for decree-holder anction- 
pure :— Maintainability. ara 5) 
(B) Precedents — Principle of stare 

. (Para 3) 

A decree-holder Bais es peehea , 
who obtained . a sale cartifica’ his 
favour, is debarred by 5. 47 = Ting a 


property 
This is in aaoi: with 


by : 
the . object. of S. 47 viz, to prevent multi- 
piaty of suits. ` This” view upheld. the 
High Court on the principle of 
stare decisis. AIR 1981 Pat . (FB), 
from. Case Jaw discussed. 
ara 5) 


P 
Cases Referred: . Chronological 
AIR 1959 Ker 133 = 1958 Ker LT 
925, People’s Co-operative 
- Ltd v. Parvathy Ayy. ana Pillai 4 
AIR 1958 Ker 809 = 71957 Ker LT 
1094, State of: Travancore-Cochin 
- v. Lekshmi Amma Meenakshi — 
- Ammal ; | 


suit ray possession of fhe 
chased him 


i : Pillai 
ar is Mad 161 = 1941-1 Mad 
45 (FB), Annamalai v. Rama- 


ani : 
AIR 1939 Mad 369 1989-1 Mad 
LJ 468 (FB), Krishna Iyer v. Sub- . 
ramania Iyer , : 4 
AIR 1981 Pat ‘941 = 12 Pat LT A 
423 (FB), Tribeni Prasad Singh v.. 
Ramasray Prasad Chaudhari f 4 
(1892) ILR 19 Cal 883- . 
. App 166 (PC), ‘Prosao. Kumar 
Sanyal v. Kali Das Sanyal a 
i Trav LT 776 (FB), Rasava Mu- - 
hammathu Ravuttar Muhammatha 
Eo Sahib v. Meera Pillai Sheka- 
avu 


K. Sudhakaran, for Appellant; K. `S. 
er Ea for Respondent. 


RAGHAVAN, Ag. C. J.:— The plain 
tif who succeeded before the trial 
but lost. before the. lower appellate oom 
and. the second appellate Court is the ap- 

ant ore us; and the -ap by 
eave from the second appellate Judge. 
And the question we have to consider in 
ai appeal lies within quite a narrow com- 


The’ appellant is the decres- 
holder auction: -purchaser; and he obtained 
a sale certificate in his favour. He made 
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one attempt on the execution side to get 

recovery of possession of the property in 

penance of the sale certificate and fail- 

Thereafter, he filed the suit which 

iven rise to. the present appeal. As 

oe peed stated, the trial court 

the suit, while the lower appellate 

posh ge the second appellate Judge dis- 
missed the same. 

3. The question is whether a per- 
son like. the appellant =; a decree-holder 
auction-purchaser, obtained a sale 
certificate in his favour, is debarred by 
Section 47 of the Code of Civil Procedure 
from filing a suit for possession of the pro- 
perty purchased by him. this question, 


there is a fairly None pa y the 
second appellee judge. who referred 
to all th lecisions on T estion 


fom the” several High Courts in India. 


The main decision on one side 
is Ea Full Bench decision of the Patna 
Pee Court Se five. Judges in Tribeni Pra- 

in. Ramasray Prasad Chaudhari 
(AIR 1981 Pat 241 (FB), And 
aie Courts. like. the High Courts a 

d, Bombay, Lahore and Rangoon, 
the Chief Court of Oudb, the Judicial 
Commissioners Court -of Himachal Pra- 
desh, etc. have. followed this view. The 
view is that in such: a. case the execution 
and satisfaction. of the decree came to an 
end by the issue of the sale certificate 
and thereafter no question of execution or 
satisfaction of the decree remains, so that 


other 


a suit for recovery of possession In pursu- 
ance of the sale certificate is not hit by 
Section 47 of the Code. For _ reaching 


this result, the main ground relied upon 
is the language of Order XXI, Rule 72 (2) 
the expression “relating to the execu- 

discharge or satisfaction of the de- 
= in Section 47 (1). 


On the other hand, there are several 
decisions of the other High Courts taking 
the other view, viz., that until recovery 
of possession is also obtained in pursuance 
of the sale certificate, the decree is not 
satisfied, so. that the suit to recover pos- 
session in pursuance of the sale certificate 
will be hit by Section 47, since the execu- 
tion and dise e of the decree has not 
The Courts which 

High Courts of 
Marines, Calcutta, Madhya Pradesh, Nag- 
pur, Travancore. and Travancore-Cochin 
and the Judicial Commissioner’s Courts of 
Sind and Peshawar. Im addition to these 
several decisions, two Division Bench rul- 
ings of our High Court have also been 
prose to our notice, where, however, a 
learned: Judges have had no. occasion 
consider this: question directly. The lade 
ae ce taking this age view are 

Bench decision of ae a 
the Madras High Court im ae 
v. Sabramania lyer (AIR 1989 Mad Se 
the Full Bench decisiom A five Jud of 
the same High Court Annamalai v. 


S. P. L, Pillai v. N. Subhashini (Raghavan Ag. C. J.) [Prs. 2-5] Ker. 168 


Ramasami, (AIR 1941 Mad 161 )) and 
the Full Bench decision of the Travancore 
High Court, again of five Judges, in Ra- 
savu M mathu Ravuthar Muh 

thu Ussan Sahib v. Meera Pillai 
dhavu (11 Trav LT 776). 


Similarly, there is a decision of the 
Travancore-Cochin High Court by 
sion Bench in Neelakanta ay 
mania Ayyar v. Nilacanta Pi 
Pillai (1949 Trav-Co LR 40). 
decisions of our High Court are 
Travancore-Cochin v. Lekshmi Ammal 
Meenakshi Ammal (1957 Ker LT 1094) = 
(AIR 1958 Ker seu and Foose Co-ope- 


rative Bank Ltd Parvathy Ayyana Pillai 
ane Ker LT 925) = (AIR 1959 Ker 
33). In the earlier of these two deci- 


sions, the Full Bench decisions of the 
Madras High Court have been followed; 
and in the later decision, the earlier deci- 
sion has been followed. In addition to all 
these decisions, there is an ale derision 
of the Privy Council in Prosunn 
Sanyal v. Kali Das Sanyal, (1892 5 en to 19 
Cal 688 (PC), where their Lordships of 
the Privy Council have ‘consider the 
scope of Section 244 of the old Code of 
Civil Procedure, the same a Section 47 
of the present Code. There the facts were 
that there was a suit for setting aside a 
sale of a zemindari against a stranger auc- 
pon- urchaser and the suit was dismissed 
oth the Subordinate Judge and the 
Bich Court of Calcutta. The matter was 
taken up to the Privy Council; and before 
the Privy Council, the question raised was 
whether Section 244 was a bar to such a 
suit. The Privy Council answered the 
uestan in the affirmative, thus upholding 
e decision of the lower courts. The 
riy Council has observed that the Courts 
dia have not placed any narrow con- 
struction on the language of Section 244 
(Section 47) and when a question arose as 
to the execution, discharge or satisfaction 
of a decree between the parties to the suit 
in which the decree was passed, the fact 
aa a a a a ea E 
to the suit was interested in the result 
had never been held to be a bar to the 
application of the section. 

5. Section 47 is in the statute 
Bor for a purpose, viz, to prevent multi- 
piaty -ot of suits, and the way the section 

interpreted by the Madras High 

nan s Travancore-Cochin High Court 
d the other High Courts which take the 
same view, is only in conformity with that 
intention. If the otber view, the view of 
the Patna High Court, that the execution, 
discharge and satisfaction of the decree 
come to. an end by the issue of a sale 
certificate is a ted, the purpose of this 
section will be lost to a considerable ex- 
tent. Moreover, the view of the Madras 
yea Court-has been there for over eighty 
, because Patanjali Sastri, has stat- 

in (AIR 1941 Mad 16] (EB) that that 
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ew had already been accepted for over 
50 years. That was in 1941; and another 
since then. To 


create more injustice than justice. 
this is therefore an eminently fit case for 
applying the principle of stare decisis. 

6. At this stage, the counsel of 
the appellant has brought to our notice 
that he made an application before the 
second Appellate Judge to convert the suit 
into a va eaetva| under Section 47. He 
has also submitted that he filed a petition 
for reviewing the order of the executing 
court dismissing the execution ` petition. 
The second appellate Judge had not decid- 
ed this petition, since he ted leave to 
appeal to a. Division Ben The ques- 
tion has therefore been raised before us. 
Under Section 47 (2) a suit can be con- 
verted into a in execution sub- 
ject only to any objection as to limitation 
or j iction. In the plaint in the pre- 
sent suit itself, the averment is that ) 
execution petition filed by the appellant 
before the executing court was dismissed 
as it was barred. And against the dismissal 
of the execution petition, there was no 
appeal, so that that order became final. 
And it was thereafter that the suit giving 
rise to the appeal was filed. Therefore, 
this prayer for conversion cannot also be 
allowed. The petition for reviewing _ the 
order in execution should not have been 
filed before this Court: it should more pro- 
perly have been filed before the executing 


court. Thus the prayer for review can- 
not also be allowed. 

. % The appeal is dismissed with 
costs. y f 


r 
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P. SUBRAMONIAN POTI, J. 

Mayankutty and others; Appellants v. 
Respondent. 

' Second Appeal No.. 683 of 1971, D/- 

22-12-1971. i 


Kerala Agriculturists 

(IL of P. S. 2 (iv) (¢) — Exemption 
of lability which charge is provided 
under S. 55 (4) (b), T. P. Act — Pronote 
executed by vendee for balance of consi- 
deration under sale-deed -— Effect — Pro- 
note endorsed to plaintif — Suit by en- 
dorsee on note -decreed — Decree debt if 
comes under exemption — (X-Ref.— T. P. 
Act (1882), S. 55 (4) $) — Negotiable 
Instruments Act (1881), S. 16) . 


What is contemplated by S. 2 (iv) (g). 


is not the actual subsistence of a 


category of liability for which. 
is provided in S. 55 -(4) (b). Therefore, 
even if the charge under the section doeg 
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Mayankutty v. Bappu (P. S. Poti J.J 


. balance of consideration under the 


Nambiar, C. R.. Natarajan, M. 
' krii Bhaskaran and H. 


Debt : Relief Act- 


. Agriculturists Debt 


ALE 
not subsist on the date the Act is sought 
to be made licable to the debt, it wilt 
come within the exemption, provided it 
belongs to that category of debts. 1961 
Ker LT 378 and 1962 Ker LT pat el 
red to.. ara 8} 

ae prona executed by the ven- ` 
dee in favour of the vendor in lieu of a 


salo- 
deed. The amount was not reserved in 
the sale deed itself to be paid later. The 
deed showed that the consideration under 
it had - been . The pronote wag 
endorsed in favour of the plaintiff who filed 
a suit as an endorses to recover the money 
under the note and obtained a decree. 
Held (1) that there was nothing in the 
terms of the deed which would keep alive 
the right to the vendors lien in’ spite of 
the execution of the: pronote. The debt 
could not, therefore, be consid as be- 
longing to the calego to which the er- 
emption would apply. (1904) 81 Cal 57 
(PC) and AIR 1918 Mad 89, Referred toy 
: (Paras 3 and 4} 
(2) that an endorsee of a pronote 
ma ka oblato an assignment pa the debt 
ut gets the property in the ote. 
en- the endorsee’ sues on the bes of 
an endorsement hig suit is not on the ort- 
ginal debt but on the negotiable instru- 
ment. The decree debt did not come under 
the exemption and was a debt under the 


: Chronological 


er un 
jakshan 


ju v. 
Ambuj 

1961 Ker LT 878 = (1961) 1 Ker 
LR 249, Pathrose y. Bhanu 

AIR 1918 Mad 82 = 85 Mad L 
304, Krishnaswamy v. Subram 

__ Ganapathigal i 

(1904) ILR 81 Cal 57 = 80 Ind 
App 288 (PC), Webb v. Mac- 


erson 8 


_ T. R. Govinda Wariyar and Rama- 
kumar K., for A ants; V. 


an, R. 
for Respondent. ' 
i MENT :— The question that is 
in this Second Appeal concerns the 
applicability of the provisions of the Kerala 
elief Act- 11 of 1970 
ereinafter referred to as the Act) to the 
ebt under the decree which is. sought to 
be executed. Appellants are the judgment- 
debtors under a decree obtained on the 
strength of a pronote. The pronote was 


“executed by the appellants, who are de- 


fendants in the suit, in favour of. one’ Ab- 


‘dutty. It was for Rs. 2000/-. Out ` of 


this, Rs. 1500/- has been paid. The bal- 
ance amount of Rs. 500/- was-not paid and 
that an interest was due: The .pronote 
was endorsed in favour of the plaintiff in 
the suit Abdutty on 10-8-1968 and the 
suit was filed as an endorsee of the pro- 


1972 


note to recover the money claimed under 
the pronote. That suit was d and 
it is in execution of that decree that the 
ellants, as judgment-debtors, sought to 
disc e the debt in ents 
under Act 11. of 1970. This was allowed 
by the Munsiff who held that the debt 
comes within the definition of ‘debt’ in the 
Act. Therefore the execution petition was 
struck off. This was reversed by the ap- 
poate dps e before whom the decree- 
older ad an appeal, that court holding 
that the debt comes wnder the exemption 
‘in Se of the said Act. It is that 
which is challenged in the appeal by the 
fudgment-debtors. 
2. _ The pronote was executed in 
favour of Abdutty in lieu of amount due 
to him as balance of consideration under 
the sale deed executed by him in favour 
of the appellants. The amount was not 
reserved in the sale deed itself to be paid 
later. The sale deed showed that the 
consideration under the deed had been dis- 
charged. But actually on the same day a 
ote for Rs. 2000/- was executed in 


vour of the vendor the vendees. - In 
these circumstances d it be said that 
the debt is a liability “for which a. charge 


is provided under sub-clause .(b) of clause 

(4) of S. 55 of the Transfer of Property 

Act, 1882” which is exempted from the 

definition of a debt? The further 

is even assuming it to be so, coul 

said of a “debt” due to an endorsee of the 
ote. 


to refer to two decisions of this Court in 
which the scope of this sub-section was 
considered. It is just to indicate that what 
is contemplated by the sub-section is not 
the subsistence of a charge under 
S. 55 (4) (b) of the Transfer of Property 
Act, but only a category of liability for 
which a charge is provided in sub-clause 
(b) of clans (4) of S. 55 of the Transfer 
of Property Act. It was held this Court 
a Pathross v. Bhanu, (1961 Ker LT 878) 
us: 
_ “This only means that  sub-cl. (vii) 
of S. 2 (c) specifies a category of liability 


to which the Act does not apply. and no- 
thing turns on the actual subsistence of 
the charge.” : 


Therefore even if the charge under the 
section does not subsist on the date the 
Act is sought to be made applcabie to the 
debt, it will come within the ee 
provided it belongs to that category o 
debts. If that is no longer such a debt, 
it having been extinguished. and a new 


the debt Belongs to such a category. 
eld in Kunjukunju v. Am- 

bujakshan, ee Ker LT 254) thus: 
“And if the intention of the Legisla- 
ture was only to specify the category of 


Mayankutty v. Bappu (P. 8. Poti J.J 


-construed as only a covenant to 


it be. 


‘would d 


[Prs. 1-5] Ker. 165 


cases to which the Act was not to apply 
and the exclusion of such categories of 
debt does not depend on the subsistence 
of the charge on the question whether 
in the beginning the liability was one fall- 
ing within the category, the only further 
question can be whether the liability þe- 
ore us falls within the category or not.” 
estions have arisen whether clauses in 
ocuments should be construed as reserv- 
ing purchase money in the hands of the 
vendee or whether such clauses should be 
y money 
in future. I need not go into those ques- 
Hans here. It is well settled that when 
the relationship arises out of a fresh trans- 







that a mere pers 
defer payment of the purchase money or 
to take the purchase money in instalments 


need not necessarily exclude the charge 
arising in respect of unpaid purchase 
money. Nor is the charge excluded 


any contract, covenant or agreement wi 
respect to purchase money which is not 
in any way inconsistent with the continu- 
ance of the charge. I need refer 
only to the decision in Webb 
v. Macpherson, (1904) ILR 31 Cal 57 (PC) 
in support of this position. 


Gubramonia Gonecthion, “Ge Maa 
v. Subramonia Ganapathi a : 
304) = (AIR 1918 Mad 82), whether thə 
vendor's lien is lost when a pronote is 


taken towards part of the consideration 
d upon whether the pronote 
is accepted as a collateral security or other- 
wise and this would necessarily depend 
upon the intention of the parties. There- 
fore what is to be considered i 


In caseg 
where these questions may arise is whe- 
ther the parties intended the earlier trans- 


action to be still kept alive notwithstand- 
ing the execution of a pronote. I have not 
been shown any terms in the sale deed 
in the instant case which would keep alive 
the right to the vendors lien in spite of 
execution of the pronote. 

5. — It is, well settled that an enj 
dorsee of a pronote does not obtain an as- 
signment of the debt but ` only gets the 

roperty in the pronote. When an en- 
pee, sues on the basis of an endorse- 


in this case as the plaintiff in 


ent when the endorsee. files a suit. The 
exemption in Section 2 (iv) (g) will not 
cover 80, 


a case,.so mu the debt 


166 Ker. [Prs. 1-2] Sivarama Menon v. Raghavan (K. Sadasivan J.J 


would be one falling within the purview 
of Act 11 of 1970. 

In the result, I allow the Second Ap- 
peal and hold that the appellants are en- 
titled to the benefits under the said Act. 
Therefore, I set aside the decision of the 
Court below and restore the decision of 
the Court of first instance. In the cir- 
cumstances of the case, I direct the parties 


to suffer costs. 
Appeal allowed. 
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K. SADASIVAN, J. 

Sivarama Menon, Petitioner v. Ragha- 
yan and others, Respondents, 

C. R. P. No. 1277 of 1971, D/- 81- 
1-1972. ' 

Kerala Halling (Lease and Rent 
Control) Act (16 of 1959), S. 11 (1), Pro- 
viso (2) — In an eviction petition the 
landlord the tenant cannot put forward the 
claim for value of improvements effected 
by him in the premises in bar of eviction 
and the Rent Control Court has no juris- 
diction to adjudicate such matter. Hence, 
in spite of the claim for value of improve- 
ments, the tenant can be evicted. 1954 
Ker LT 278 & 1958 Ker LT 440 & (1966) 
2 Mys LJ 133 and AIR 1971 SC 942, Rel. 
on. 


. 2) 
Cases Referred: Chronological Paras 
AIR 1971 SC 942 == (1970) 3 SCR 
784, Panchamal Narayana Shenoy v. 
Basthi Venkatesha Shenoy 2 
(1966) 2 Mys LJ 1838 = (1966) 7 
Law Rep 707, Panchamal Narayana 


Shenoy v. Basthi Venkatesha Shenoy 2 
1958 Ker LT 440 = 1958 Ker LJ 

488, ATEON Pillai v. Thiruvadi- 

natha Pillai 2 


AIR 1954 Trav. Co. 291 = 1954 
Ker LT 278, Gomathi Ammal v. 
Chinnakannu Pillai 
K. V. Nair, for Petitioner; T., V. S. 
Iyer, for Respondents. 


ORDER:— The tenant is the revision 
titioner. Against him the landlord filed 
. C. P. 109/68 for eviction on the ground 
of arrears of FE sub-letting and bona 
fide requirement for own occupation. 
tenant (revision apa o denying these 
ds filed . P. 2686/69 claiming 
Brity of tenure and also that ess the 
value of improvements effected by him in 
the building amounting in all to Rupees 
40,000/- is paid the landlord is not en- 
titled to evict him and praying that this 
question may primarily be decided. In 
other words, his case is that the matter is 
governed by proviso (2) to Section 11 (1) 
of the Kerala Buildi (Lease and Rent 
Control) Act (shortly stated the Act) ‘and 
the proper forum for deciding the question 
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ALR 
whether he could be evicted is the civil 
court and so according to the tenant the 
landlord should be directed by the Rent 
Control Court to move the civil court for 
appropriate orders. This petition was dis- 
miss by the Rent Controller; but allow- 
ed in appeal by the learned appellate 
authority, which decision has been reversed 
by the District Judge in revision. 

2. I think the decision of the 
learned District Judge is correct and does 
not call for interference in this er re 
vision. Proviso (2) reads:— 

“Provided further that where the ten- 
ant denies the title of the landlord or 
claims right of permanent tenancy, the 
Rent Control Court shall decide whether 
the denial or claim is bona fide and if it 
records a finding to that effect, the land- 
lord shall be entitled to sue for eviction of 
the tenant in a civil court and such ‘court 
may pass a decree for eviction on any of 
the grounds mentioned in this section, not- 
withstanding that the Court finds that such 
denial does not involve forfeiture of the 
lease or that the claim is unfounded.” 
The two grounds, therefore, recognised by 
the Act for ousting the jurisdiction of the 
Rent Control Court are:— 


(1) denial of title of the landlord; 


and 
(2) claim of right of permanent ten- 
ancy. 
I do not think efther of these re- 
E is present in the instant case. 
-D1 is the rent deed executed by the 
revision petitioner in favour of Balagopala 
Menon and Gopinathan who are successors- 
in-interest of who was 
the original owner. The document con- 
tains a conditional undertaking to pay rent 
at the rate of Rs. 175/- per mensem and 
also the municipal tax. On_ arrears, he 
has taken upon himself the liability to pay 
interest. e building is to be enjoy 
by him without Se Row iiheart In 
the face of these clear un i I see 
no scope for the contention that he is en- 
titled to fixity of tenure by virtue of the 
fact that he has effected improvements in 
the building. No fixity of tenure has be- 
come vested in him by virtue of any other 
circumstance. Decisions are uniform that 
the Rent.Control Court is not apne to 
go into the question of value of improve- 
ments. It is not a matter falling within 
the jurisdiction of the Rent Control Court. 
The Act is a complete code on. the rights 
and liabilities of the landlord and tenant 
in respect of matters falling within the 
purview of landlord and tenant in respect 
of the building and it is not permissible 
for a landlord or tenant in cases governed ` 
by the Act, to fall back upon the provi- 
sions of the Transfer of Property Act or 
the contract of tenancy or other extrane- 
ous matters. The Travancore Cochin High 
Court had occasion to deal with this matter 
at some length and has held in Gomathi 


1972 = 

Ammal v. Chinnakannu Pillai, (1954 Ker 

Bee 278) = (AIR 1954 Trav-Co 291) 
t— 


“There is nothing in the Buildings 

(Lease and Rent Control) Order to indicate 
or suggest that cases where the tenant has 
a claim against the landlord for value of 
improvements effected by him in the build- 
ing or for amounts charged on the build- 
ing are excluded from the scope of the 
ee There is no provision in that order 
empowering the Controller to adjudicate 
upon such claims. Naturally therefore, it 
lies within the province of civil court to 
consider such claims and to adjudicate 
upon the same by passing an appropriate 
decree or order when the matter is agi- 
tated before such Court. Irrespective of 
the question of the existence of the ten- 
ant’s claim for value of improvements as 
embodied in a decree or otherwise the 
jurisdiction to order his eviction is confer- 
red on the controller and on him alone and 
the existence of such a claim cannot stand 
in the way of his exercising that jurisdic- 
tion. The Legislature has conferred such 
an exclusive and absolute jurisdiction on 
the controller in respect of all building 
tenancies within his territorial jurisdiction 
excepting those expressly excluded by the 
two: provisos to sub-section (1) of Sec. 9. 
The conditions necessary to attract the 
jurisdiction of the controller to entertain an 
application for eviction of the tenant have 
been specified in the Rent Control Order 
itself and these are that the parties appro- 
aching him must occupy the positions of 
landlord and tenant as defined in the 
order, that there must be a rental arrange- 
ment between them in respect of a build- 
ing situated within the territorial juris- 
diction of the Controller and that one or 
more of the grounds enumerated in Sec- 
tion 9 as enabling the landlord to get back 
possession of the building from the tenant 
must be made out by him as against the 
tenant. Where these conditions exist, con- 
sideration of extraneous matters would be 
irrelevant in the matter of determining the 
controller’s jurisdiction to entertain an ap- 
plication for eviction.” 
This has been re-affirmed by the Kerala 
High Court in Appukuttan Pillai v. Thiru- 
vadinatha Pillai, (1958 Ker LT 440) where- 
in the learned Judge observed:— 

“The order for eviction passed by the 
controller under Clause 9 of the Order, 
cannot adjudge any compensation for im- 
provements in favour of the tenant. The 
Court executing that order for eviction 
ander Clause ‘a can only execute that 
order as if it were its ‘own decree and 
bas no jurisdiction to entertain any claim 
for such compensation.” 

The Mysore High Court m Panchamal 
Narayana Shenoy v.  Basthi Venkatesha 
Shenoy, (1966-2 Mys LJ 133), | has also 
taken the same view. The court observ- 


Sivarama Menon v. Raghavan (K. Sadasivan J.) 


-viding for the payment 


[Pr. 2] Ker, 167 


“The last contention advanced on be- 
half of the petitioner is that he had effect- 
ed vast improvements to the suit premises: 
under Ex. B6 the previous landlord had 
agreed to pay compensation for the im- 
provements effected by him at the time 
of his eviction from ‘the suit premises; 
therefore no order for eviction against him 
could have been passed without first pro- 
of compensation 
for the improvements effected by him.... 
It is one thing to say that no eviction 
could be ordered without paying compen- 
sation for improvements effected, it is yet 
another thing to say that the tenant is en- 
titled for compensation for the improve- 
ments effected by him. The right to get 
compensation is an independent right. It 
could be claimed means of independ- 
ent proceedings. Pleadings apart, my at- 
tention has not been invited to any pro- 
vision in the Act under which the court 
can direct payment of compensation for a 
tenant before ordering his eviction. While 
asking for the petitioner’s eviction the res- 
pre was entorcing a statutory right of 

The relief prayed for by im could 

be refused only on one or the other of 
the grounds found in. the Act. As men- 
tioned earlier, the tenant if he has a right 
to compensation could enforce the same 
in an appropriate proceeding. But he can- 
not make that a ground to resist the evic- 
tion proceeding against him.” 
Against this decision, appeal was filed be- 
fore the Supreme Court in Panchamal 
Narayana Shenoy v. Basthi Venkatesha 
Shenoy, (AIR 1971 SC 942), wherein this 
position was approved in the following 
erms:— 


_ “Mr. Chagla further urged that before 
his client is evicted his claim for compen- 
sation should have been considered by the 
Rent Controller. It is enough to say that, 
as pointed out by the High Court, that 
claim does not arise for consideration in 
these proceedings.” 

The position thus is well fortified that thej 
tenant is not entitled to put forward the! 
claim for value of improvements in bar ofj 
eviction and the Rent Control Court is not 
empowered to adjudicate such a matter, as 
it is not within its jurisdiction. In case! 
the tenant denies the title of the landlord 
or claims right of permanent tenancy and 
the Rent Control Court thinks that either 
of these claims is bona fide, it is open to 
the Court to record a finding to that effect 
and direct the matter to be decided by the 
civil court. Such a contingency does not 
arise in the present proceedings. 

counsel then made another feeble attempt’ 
to bring the matter under the- law of Con- 
tract. He stated that the landlord had 
ael at the time of letting to pay for 
al improvements effected and without 
making such payment he could not claim 
recovery of the building, I see no basis 
for this claim. Such an agreement is 
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conspicuously absent in Ex. D-1 rent deed 
executed the petitioner. The case is 
that such an Le py ener oh given by the 
original landlord Ammukutty Amma and it 
is on the strength of her word that the 
improvements were effected. This 
further weaken their claim as there is no 
whisper of it in Ex. D-i. If, in fact, 
there was any such undertaking 
mukutty Amma, the petitioner when he 
took Ex. D-1 would normally have got it 
endorsed in Ex. D-I itself. In any view 
of the matter, the claim for value of im- 
provements is one to be adjudicated in the 
oI court and not before the Rent Con- 
troller. 


8. The order of the Court below 
is, in the circumstances, correct and in 
confirmation of it this revision petition is 


dismissed. 
- Petition dismissed. 
ooo 
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P. GOVINDAN NAIR AND T. S. KRISH- 
NAMOORTHY IYER, JJ. 

Ganapathi Koundan and others, Ap- 
pellants v. Natarajan, Respondent. 

Second Appeal No. 523 of 1967, D/- 
18-12-1971, from order of’ Dist, J., Pal- 
ghat, in A. S. No. 94 of 1966. 


Civil P. C. (1908), O. 21, R. 100 (1) — 
decree- 


Delivery of property to holder in 
execution — Rule 100 does not preclude 
Stranger from denying deli and claim- 


ing to be in. actual possession in spite of so 
called delivery — Suit by Decree -holder 
claiming injumction against stranger — 
stranger adducing evidence of his possession 
~— Court must appreciate evidence and de- 
cide the issue on merits. AIR 1968 Ker 179 
Expl, (No conflict between 1959 Ker LT 
501 and AIR 1968 Ker 179). 


Cases Referred: Chronological 
AIR 1968 Ker 179 = 1967 Ker LT 


667, Vellakutty v. Karthiyani 
1959 Ker LT 501 = 1959 Ker LJ 
489, Sadasivan Pillai v. State 1, 5 6 
AIR 1953 Trav-Co 340 = 1958 Ker 
' LT 81 = 1958 Cri LJ 1894, Velayu- 
dhan Kurup v. State 5, 6 
. T. S. Venkiteswara I 
Papal for Appellante N. K. Sreedharan 
and M. A. T, Pai; for Respondent, 

. KRISHNAMOORTAY IYER, J:— 
This appeal has been referred to a Division 
Bench on the grounds that there is an- ap- 

ent conflict in the decisions of 

our* reported in Sa Pillai v. State, 
1959 Ker LT 501, and Vellakutty v. Kar- 
thiyani, 1967 Ker LT 667 = (AIR 1968 
Ker 179). 
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‘they have b 


A.L R. 
2. The second which is fil- 
ed by defendants 2 to arises out of a 
suit for permanent injunction to restrain 
on. rom interfering ie we ae 
o: e plaint property o plaintiff. 

8. The plaint schedule property is 
a paddy land covering an extent 1 acre 
80 cents. The suit was dismissed by the 
trial court and it was decreed by the 
learned appellate Judge. 
EE e epee cee 

e plaint sc 9 erty In pursu- 
ance to the deliv in execution of the 
decree in O. S. of 1957 on the file 
of the Palghat Sub Court evidenced by 
Ext. P-2. The defendants while denying 
the title and possession of the plainti 
claim to be in possession of the: property. 
The defendants deny the delivery. of pos- 
session of the property under Ext. P-2 to 
the decree-holder in O, S. 65 of 1957 and 
they have also adduced evidence to prove 
their possession of the plaint schedule pro- 
perty even. after the date of Ext. P-2. 

5. The learned District Judge with- 


out examining the evidence given by the 
defendants upheld the session of the 
plaintiff merely on the is of Ext. P-2 


relying on the decision in 1959 Ker LT 
501, which has followed a decision of the 
Travancore-Cochin High Court reported in 
Velayudhan gate v. State, 1958 Ker LT 
81 = (AIR 19 Trav-Co 840). The 
leamed Judge observed: 
- “On the question of possession, I 
think that Exhibit P-2 is decisively in 
pow of the plaintiff. It can be seen 


on 8-4-1963. P. W. 3, ! 
who has attested Exhibit P-2, the delivery 
account, swears . about the demarcation of 


the fact of delivery is proved.” 
After referring to the decisions already re- 
ferred to, the learned Judge concluded as 


- follows:— 


by the defen- 
prove that in spite of Ext P-9 
een continuing in possession off 
the property. 
6. . In 1958 Ker LT 81 = (AIR 
1958 Trav-Co 340), Koshi C. J., observed: 
oer ee once it is found that the Amin 
had gone to the spot and put the decree- 
holders in’ physical possession, if persons 
other than the judgment-debtor claim to 
be in possession on the date of that deli- 
very, the remedy open to them was to seek 


dants to 
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redeliv: under the ons enacted in 
Order Code of il Procedure, oe to 


bring a fresh suit to recover 
These observations were e aer he 
learned Judge has found on an apprecia- 
tion of the evidence that there was in fact 
transfer of possession in pursuance to the 
deliv proceedings. The dictum laid 
doni y Fhe learned Judge after such a 
is supple? by er 21, Rule 100, 
Sinding (1), C . which reads thus: 


fad ry person other age the 
ent-debtor is dispossessed immo- 
vable property by the pan of a decree 
for the possession of such or, 
where such property has been sol 
cution of a decree, br the aale osi there- 
of, he may make aplication to the 
' Court complaining Rip such dispossession.” 

The me rovision is based on the princi- 


on the property actually delivered. Fol- 
lowing this decision Anna Chandy, J. in 
1959 Ker LT 501, observed as follows: 


` “The sages ia Be accused with the 
help of his po 


cal friends to take the 
Ala ao ho hands aD tion of all 
It is well settled law 


rights to property. 
that where a court effects delivery the 
really puts such a person in physical 
Tiss Ke of the property delivered — Vide 
953 Ker LT 8] = (AIR 1958 Trav-Co. 
The delivery evidenced by er P-1 
aad “supported by the evidence of P. W. 3 
the Amin who effected the dive to 
P. W. 1 cannot be stigmatised as a sham 
transaction. Aggrieved persons will have 
to seek redelivery or to bring a fresh suit 
and not bring wens their comrades to 
disturb the peac possession of the pro- 
perty delivered over. 
These observations were a made after 
a finding that there was de facto transfer 
of possession in execution of the decree. In 
1967 Ker LT 667 = (AIR 1968 Ker 179) 
‘with reference to the poe from 1953 
Ker LT 31 = (AIR 1953 Trav-Co. 340), 
moted by us Madhavan Nair, J. made the 
following observation: 


“I am afraid the dictum in the above 
has been laid too broadly. It 
may justified in the circumstances of 
that case where the mortgagee resisted an 
action in redemption urging patently false 
pleas on behalf of his tarwad, got worst- 
bd incall the Courts and was. at last oust- 
ed, and then his sister picked up the string 
and instituted a fresh suit for cancellation 
of the decree and execution poe ae 
the identical contentions and 


and began to reap the crop thereon heed- 
less of the protest made by the owner to 


whom th been delivered by 
Court. n ara in which the mort- 
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who took the law unlawfully into his or 
her hands. The Court held the act of the 
mortgagee and his 
nephew-in-law to be : 
evidence in the case was clear that the 
owner had been put in physical possession 
of the property by Court, that the mort- 
Paree eod his teed had nee ae 
property after redemption and het ee 
mortgagee’s relations when ig 
harvest the crop were i law and 
rightful po at of the land by its ie 
owner. It these circumstances 
the afore-cited observations were made Ti 
their Lordships in the Kurup’s ‘case, 1958 
Ker LT 31 = (AIR 1953 Trav-Co se 
If judicial observations are to be under- 
stood secundum subjectam materiam (with 
reference to eile ie ‘the other 


Possession 
gs ipai PA aes ee family of 
the o Judgment debtor who urge no right ia he 
prope independent of t advanced b 
che ju cement dete unsuccessfully in 

in the hierarchy, But if the 
Tea expression in the quote is taken to 
mean that in evéry case a delivery pro- 
ceeding would bind not only the judgment- 
debtor but any and every one in the world 
it would be an astounding proposition. 
Fights in imroovahle cannot be left 
o the mercy an t to carry 
out a delivery order of e Cont” 
We do not understand the observations of 
Koshi, C. J.. ia 1958 Ker LT 31 = (AIR 
1953 Trav-Co 340), as meaning that the 
delivery proceedings are binding even on 
strangers. The observation made by the 
learned Judge is only to the effect that 
if in execution of a decree, property has 
been delivered as a matter of fact even 
from the possession of the paren who are 
not parties to the decree and who are not 
bound by the same they . have to resort to 
the Court for getting back possession of the 
property. We do not think that the deci- 
sion in 1953 Ker ae 31=(AIR 1953 Trav- 
Co 340), has laid down anything beyond 
that and that is how it was understood by 
Anna Chandy, E in in 1959 Ker LT 501. We 
are therefore the view, that there is no 
conflict at all in the decisions of this court 
on question. 


began to 


7. The fact remains that the learn- 
ed District Judge is wrong in holding that 
the delivery proceedings are conclusive even 
against the defendants. Jt -is stated before 
us by counsel for the defendants that in- 
dependent evidence has been adduced that 
even after the deliv defendants have 
been in possession of property. If that, 
is so, it will obviously prove that they! 
have not been dispossessed in execution! 
of the decree in pursuance to Ext. P-2, and! 
Ext. P-2 therefore cannot in any way affect! 
the possession of those defendants. It! 
was therefore the duty of the amed Dis- 
trict Judge to have appreciated Ext. P-2! 
in the light of evidence furnished a the 
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defendants. We, precios, 8 
decree and judgment a e 
late court and direct the learned AP 
Judge to take back the appeal, to his file 
and dispose of the same in the light of 
the observations made above. The second 
appeal is thus allowed. But we make e 
as to costs. The court-fee paid for 
the appeal memorandum be refunded 


to appellanťs counsel 
; Appeal allowed. 


set aside y 
lower appel- 
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Joseph Annamma and another, Appel- 


lants v. Kora essiamma and others, Res- 
pondents. 
. Second Appeal. No. 1025 of 1969, D/- 
8-8-1971. 


(A) Limitation Act (1908), S. 10 — 
Scope. 

ent of amount of Stridhanam by 
the ra be of a girl to her father-in-law at 
the time of her marriage is not intended 
to be a trust for a specific purpose. Im- 
plied trusts or obligations in the nature of 
trusts are not within the scope of S. nes 


(B) Limitation Act (1908), Art. 120 — 
Starting point, 


When a girl’s father paid to her father- 
in-law stridhanam at the time of her mar- 
riage and .after the death of the girl's 
father-in-law all his properties were parti- 
poe anonest his daughter =e sons, 

ae being aware of t parti- 
el that would be sufficient to constitute 
knowledge of the infringement of her right 
as she could not expect vonniary return z 
the Stridhanam, when once roperti 
had been taken by the kibe wit Ha 
viding for such payment to ber. There ie 
the cause of.action must be deemed to 
have arisen when she knew of the partition 
and the period would be six years p from 
that date. (Para 9) 


(C) Limitation Act (1908), ‘Art. 145 

— Payment of Stridhan by a father on be- 

half of his daughter to her father-in-law if 
a deposit within Art. 145. 

If the word depositary is adod 

in the context in which it appears, namely, 

that in conjunction with pawnee and the 

suit to recover. moveable ` property within 


the meaning of that article is only to re- 
cover that property which has been de- 
posited with the depositary there is = 
particular need to mention “specific” 

apeliying. “moveable ` pro in that 
article. 6 CLJ 535; AIR 1914 Mad 4, 


Followed; AIR 1954 Mad 101 and AIR 
1966 Andh Pra 218, Not followed; Refer- 
ence of (1901) 28 Ind App 227 
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(PC) in 


ALR 


AIR 1962 Pat 372, held to be not proper; 
Case law discus (Para 1 
Payment of stridhanam by a father 
on behalf of his daughter to her father-in- 
ba cannot be said to be deposit within 
Art. 145. What is significant is that the 
deposit within the meaning of the article 
must be one of entrustment. The essence 
of a deposit, namely the unrestricted right 
to get it back, is certainly absent m the 
case of Stridhanam, because it is for the 
person who receives it to discharge hig 
obligation otherwise than by return of the 
deposit. Art. 145 will not be attracted 
to such a case, (P: 
Cases Referred: Chronological 
AIR -1966: Andh Pra 218 = (1964) 2 
Andh WR 144, Union of India v. 
Mohamed Sultan 


ATR 1962 Pat 872 = 1962 BLIR 480, 
Union of India v. Gangadhar 
Mimra{ : 13 

AIR 1960 SC 885 = (1960) 2 SCR 

inarayan 9 


_ 258, Rukhmabai v. 
AIR 1960 Bom 404 = 60 Bom LR 
1295, Dhanraj Mils Ltd. v. Laxmi 
Cotton ee 15, 17 
AIR 558, Khairul Bazhar v. 


AIR 1954 Mad 101 = 1953-2 Mad 
LJ 502, Ahilyamba Chatram v. Subra- 
mania 11, 19 
AIR 1989 Pat 688 = 20 Pat LT 777, 
Ram Ranbijay v, Bachia Kuari 
nea 24. Tey, Ly 754, Abraham v. , 
18 


am "thes Mad 578 = 1923 Mad WN 
284, Kishtappa v. Lakshmi Ammal 10 


1l, 17 
Cee 8 Trav LY 846, Chacko v. . 


Is 
aan 6 Trav LJ 464, Matbula Louis . 
Eapen Rosa 3, “18 
AIR 1914 Mad 4 = 1914 Mad WN 
264, Balakrishnudu v. etsy 
swami 0, 11, 14, 15 
AIR- 1914 Mad 51 ILR gy Mad 
a Balakrishnudi v. Narayana- 
10 
(1907) 8 Cal LJ 535, Lala. Gobind 
Be v. Chairman of Patna Munic- . 
12, 14 


10,. 
agony”. A PO e 227 = ILR 94 
‘All ao Ali Khan v. 
Kurshed Ni 


17 Trav LR on Mathan Kuruvila v. 
Mathan Maria 

15- Trav LR 51; avans Pillai v. 
Chithambaram Pill 13 


T. K. EPR in A ellants; M. Abra- 
ham, for Respondents ay 


JUDGMENT:— " Second defendant 
married the first plaintiff on 23-3-1107. A 
few days before, the second plaintiff who 
is the father of the first plaintiff is said 
to have paid > to the second defendant’s 
father a sim of Rs, 4000/- as streedhanam. 
Second defendant's father Avirah Korah 
who is said to have thus received the 
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streedhanam died in 1117. Even during his 
lifetime he had executed Ext. D-1 dhanani- 


ayam on 15-12-1109 settling his pro- 
erties in favour of his children defen- 
ts 1 to 8. First defendant was his 


daughter and defendants 2 and 8 were his 
sons. Though Ext. D-1 was so executed it 
is said to have not taken effect. After his 
death defendants 1 to 8 and their mother 
got together and entered into an arrange- 
ment of partition evidenced by Ext. P-2 
partition deed dated 22-7-1117. The pro- 
: porties of Avirah Korah were divided there- 
moder, 


It is seen from the partition deed that 


the first defendant, daughter of Avirah 
Korah, was allotted 23.94 acres of prope 
while the second defendant was allott 


42 acres of property. Out of the property 
so obtained T the second defendant he 
executed a mortgage for some on 28-8- 
1953 under Ext, P-8. This was in favour 
of a stranger. In re to some of the 
properties e execut a sale deed in 
vour of his wife. This Ext. D-2 
dated 2-9-1955. Apparently Rs. 5000/- 
was received in cash while reserving a sum 
of Rs. 9980/-. Later, on 14-2-1955, the 
first plaintiff took a relase of the mortgage 
under Ext. D-5. In regard to a portion 
his remaining properties, namely, 10 
acres second defendant is seen to have exe- 
cuted a dhananischayam deed, which is 
Ext. D-3 dated 13-6-1956. 


2. The first plaintiff and her father 
have together filed this suit on $1-8-1960 
seeking recovery of the streedhanam paid 
in 1107. It is necessary in this connection 
to refer to the relief sought in the plaint 
which I have referred to as recovery be- 
cause there is controversy as to whether it 
is really one for recovery. Plaintiffs claim 
that the second plaint. should be allow- 
ed to recover the sum of Rs. 4000/- and 
the costs of the suit with interest thereon 


charged on tbe plaint schedule properties. 
The property scheduled to the "plait is a 
porion of the property allott to the 
i defendant, the daughter, under 


Ext. P-2 partition deed. Therefore, ap- 
parently it can be seen that the relief 
sought for is against the property and that 
of the property of the first defendant only. 
Therefore -even though the second defen- 
dant and the 3rd defendant got properties 
under Ext. P-2, it is only the first defen- 
dant who is sought to be made liable, 
tough not pe aly that is, by schedul- 
ing her properties alone as answerable for 
the plaint claim. There is no explanation 
in the plaint why that is so limited to the 
properties of the first defendant. . 


3. Though the fact that streedha- 
nam of Rs. 4000/- paid was disputed, the 
Courts below have, on the evidence, found 
that the payment of streedhanam is true. 
In this context it is necessary to refer to 
the normal incidents of a streedhanam and 
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the obligations which are attendant on the 
paromi of am. I cannot put it 
etter than in the words of the learned 
Tadge; who decided Mathula Louis v. 
apen Rosa, (1916) 6 Trav LJ 464: . 


“It is well-known that among tne 
Syrian Christians it is customary to settle 
at the time of the marriage the amount of 
the Stridhanam or the dowry to be paid to 
the bride from her own family. It has 
been repeatedly held by this Court that 
the Stri am has to looked upon as 
a substitute for the daughters share in 
her father’s property. Mathan Kuruvila v. 
Mathan Maria, 17 Trav LR 46. The Stri- 


dhanam is usually id by the bride's 
father or other h of her family. But, 
as happened in this case, the practice 


seems to be that the Stridhanam is ded 
over not to the bride herself but to her 
would be father-in-law or other head of 
the bride-groom’s family. Thou legally 
the bride is entitled to demand that her 
stridhanam should be repaid to her, yet, 
under ordinary circumstances, she never 
makes such a demand. The general under- 


standing seems to be that when the father- 
in-law divides his prope among _ his 
children, or the latter divide among them- 


selves the property of their deceased father, 
the amount of the Stridhanam brought by 
each daughter-in-law will be given due 
consideration in determining her husband’s 
share, and that the daughter-in-law also 
would agree to this course. It is only 
when the daughter-in-law feels or fancies. 
that some gross injustice is done to her or 
to her husband that she comes forw 
with a demand for her Stridhanam. (For 
example in the present case it is said that 
the plaintiffs father-in-law has, his wi 
bequeathed all his property to his secon 
wife: and his children by her to the pre- 
judice of the plaintiff's husband who is 
one of the sons by the first wife.)” 


4. It is the contention of the de- 
fendant that the father, as he was bound 
to do, took into account the Stridhanam 
paid the plaintiff in allotting properties 
under Ext. D-1. It is also agr that 
though he executed Ext. D-1 it did not 
come into effect. But if the heirs of de- 
ceased Ko when dividing his proper- 
ties, duly took note of the fact that Stri- 
dhanam_ was- received by the father and 
provided for it in allotting a larger share to 
the second defendant, there will be no 
further claim by the Ist plaintif for re- 
covery of the Streedhanam. On this there 
is no dispute. But there is dispute as to 
the question whether it was actually so 
pee ed at the time of Ext. P-2 partition. 
t is contended by the first defendant that 
when that- partition deed was executed the 
second defendant who stood to benefit by 
allotment -of a larger share in lieu of Stri- 
dhanam -of his wife did take such a larger 
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It is further said that first plaintiff, 
her husband the second. defendant an 


esced in such arrangement . and she 
ould have understood that there would 
no further be any subsisting claim for Stri- 
dhanam. It is the first defendant’s case 

even assuming that there was a sub- 
ag claim in spite of Ext. P-2 that 
would become barred by limitation since 
the cause of action arose on the date of 
Ext. P-2. The suit is filed nearly 18 years 
after that date. 

5. The trial court held im favour 
of the plaintiff and gave the plaintiff a de- 
cree. eee Court, while agreeing 
with the trial court that Stridhanam was 

iven and the adjustment pleaded by the 

rst defendant had not been proved, dis- 
missed the suit on the id that the 
claim was barred by limitation. It is urg- 
ed by the appellants here who are the 
plaintiffs that the view of the Court below 
on the question of limitation is wrong. 

6. Though the  findin on the 
question of adjustment under P-2 are 
concurrent, counsel for the first respondent 
who is the first defendant in the suit con- 
tends that a reading of the judgment of 
the Courts below would show that this 
question has not been considered proper! 
on the basis of the evidence available an 
the circumstances of the case. It is said 
that this is not a matter on which any oral 
or documentary evidence would be avail- 
able, but one which must d d on appre- 
ciation of circumstances of the case. at, 
of course, is true. Normally when the 
children of deceased Korah enter into a 
partition deed and take rties there- 
under, so long as it is not shown that. at 
that time first plaintif and her husband 
were not on good terms, one should as- 
sume that the second defendant would 
have done whatever was necessary to se- 
cure his wifes interest. It was to his ne 
terest to get a larger extent of property 
lieu of Stridhanam of his wife and when 
he enters into a partition it would be 
natural to expect him to demand and_ get 
a larger share which he was entitled to 
under law. It is very significant here to 
notice the fact that in the partition deed 
itself the valuation of the shares of defen- 
dants 1 to 3 is shown as Rs. 5000/4 
15,000/- and 10,000/- respectively. 


The daughter is entitled only to the 
share which would be half of that which 
falls-to a son or Rs. 5000/- whichever ig 
less and naturally one can explain the re- 
ference to the valuation of the share of the 
first defendant as Rs. 5000/- as due to this 
fact. But it is significant that the third 
defendant who is normally entitled ‘to share 
equally with the second defendant is not 
given such.an equal share under Ext. P-2. 


Ammamma v. Thressiamma (Poti J.J 


ALEK 
The share of the second defendant is lar 
ger than that of the third defendant by @ 
sum of Rs. 5000/-. The explanation is 
Kee this valarin was enpa oniy for 

e purpose registration. e fails to 
see why for that purpose such different 
valuation should be given m regard to de- 
fendants 2 and 8. It is apparent therefore 
that the parties were conscious of the fact 
that the second defendant was taking @ 
share er than that of the third defen- 
dant. ə contention therefore that such 
larger share was an account of Stridhanam - 
of the first plaintiff that had to be provid- 
ed for at the time of partition is not with- 
out merit. . 

So long as second defendant was living 
with his wife and children it is difficult 
to assume that the wife was ignorant of 
the partition which took place. The par- 
ties apparently belong to respectable and 
well-to-do families. e contention that 
first plaintiff who was living with second 
aes t — m of the pariton Be 

in re to the properties o Ə 
father-in-law for all these years and until 
she took Ext. D-2 does not appear to 
merit serious notice, Therefore whatever 
may be my view onthe question of adjust- 
ment of the Stridhanam under Ext. P-2, 
first plaintiff must be deemed to have been 
aware of Ext. P-2 at or about the time 
of execution of the document. Circum- 
stances eloquently speak to that fact. I 
have already indicated that on the ques-. 
tion whether atu there was an adjust- 
ment at the time Ext. P-2 I may per- 
haps have to say something different from 
what was found by the Courts below if a 
decision on that estion was called for. 
But if it is possible to decide he pret 
on the question of limitation I need not 
finally decide that question. : 

T In considering the question of 
limitation it is n to consider whe- 
ther the first plaintif had notice of 
Ext. P-2 partition deed at about that time 
or whether she had notice of it only when 
she took Ext. D-2. The suit is nearly about 
18 years after Ext. P-2 and therefore if 
the wife was aware of the partition deed 
to which the husband was a party at or 
about the time of partition deed or some 
time thereafter, the suit would be 
by limitation asI would attempt to show. For 
reasons which I have indicated, the circum- 
stances amply warrant the finding that 
first plaintiff had such notice. ` 


8. Now I will consider the ques- 
tion of Hmitation. ‘That Section 10 of the 
Indian Limitation Act, 1908 would not ap- 
ply to this case is. quite clear. That sec- 
tion applies only to a suit against a per- 
son in whom property has become vested 
in trust for any specific _prrpose, or against 
his legal representatives or assigns (not be- 
ing assigns for valiable consideration), for 
the purpose of following im his or their 
hands such property, or the proceeds 
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‘of or for an account of such prope ty 
ere.is no case that. o Std. 
amount ° pud t Ki the 


ee became vested in K 

purpose. Stridhanam, ~ a 
PiE not tended to bo a trast 
ose. Implied trusts or obli- 
nature of trusts are not with- 





9.- The PEE concerns wha- 
ther the residuary article, Article 120° of 
the Indian Limitation Act, 1908 applies to 
the case, Normally it should apply i no 
specific Ariel 


4 


matter would be govern Article 120. 
If it is a case to which 120 applies, 
the pace is six years g 

the date 


agate :.The mate ene under Art. 120 
of the Limitation A accrues when ns 


ale ar said. to have received 
dhanam. g his lifetime he did not 
make sities ios cha 


to the peA adjustment of F the Stridhanam. 
He died in 1117. His properties were 
divided porron his. wife an a 
1117 md the p es were taken 
tbem between pote dasegeat 


Tf, as a matter of fact, - first plaintiff 
aware of it in 1117-or some time soon 


that would be sufficient to cons- . 


ereafter 
titute reals ol me DR of 
er t as she could not pa ay voluntary 
ae of the Stridhanam once the 
properties had been taken by the sharers 
Without providing“ for such payment to- her. 
Therefóre the cause of ‘action aie be 


foem to have arisen when she knew of 
the partition ‘and -the Pes, aay would be six 
ears from that date. 


that she must have come to pee of the 
partition at least some time soon thereafter 
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` cle 145 must’ take colour iat reel 


ent in regard - 
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and even if she had come to know of if 

some time before 1954 that ould be sufi- 

cient to find that the suit is barred by 

limitation, Hence if I am to hold that 

the residuary article applies, there is no 

nee 
e 


10. Article 145 of the Indian Limt- 


ment of a on 

laintiff by the second plaintiff to the 
Father inlaw was in the nature of a deposit 
and when the suit is filed for recovery of 
that money it must be deemed to be 


against tary: 
ha eposited. In that event 


property 
eriod would b be 30, years from the date of. 
and since deposit is seen to have 
been made in 1107, the suit would be in 
time. -This necessitates the consideration 
of the question whether ag Ti aor 
by a Christian father on his 
daughter to her father lac 
dered as a deposit within the meaning of 
Article 145 of the Indian Limitation Act, 
1908. It is contended to be not a deposit 


within the meaning of Article 145 for two 
reasons, 


Deposit contemplated in Article 145 is 
of moveable mer! and such moveable 
must be 


Pawnee used in the same article with 
which it is associated and if the matter is 
looked at from that aspect the Stridhanam 
paid to the father-in-law cannot ar de- 
posit. These are the questions which I 
will have to consider here. 


11. There is considerable _ contro- 
versy among the High Courts in India on 
the question whether. movable property re- 

to i Article 145 would include 
money also. Of course, if the deposit is of 
coin which is intended to be returned in 
specie, then it would be movable pe 
within the meanin of Article 
be the case with 
current coin of the realm which is not re- 
turnable in specie is a question on which 
there is no unanimous view. The 


hairman 
- Municipality oor e 6 Cal LJ 585. Though 


gh Courts took a view 
different from the or ustice Mukherjee in 
that decision, it seems t later even some 
of those High Courts which took such a 
different =e one ap es to oe 
view express ‘ustice Mu ee. The 
other view was very ably by Sir 


some of the 
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Charles Arnold White C. f. in Balakrish- 
nudu v. Narayanaswami, AIR 1914 Mad 4, 
which was in app against the decision 
of Wallis J. in Balakrishnudu v. Narayana- 
swamy, ATR 1914 Mad 51. The learned 
Judge said thus: 
“The vary 
ation is so lo 


tended that the transaction 
unusually a Jong period of limitation is ap- 
plicable should not be the sort of transac- 
tion which is of ev day occurrence, the 
lending of money and an agreement to pay 
on demand or on a specific date........ 
I would only add one other reason and 
that is that the words are “against a de 
positary or pawnee to recover moveable 
property de: osited or pawned”. The word 

awnee’ which occurs in conjunction with 

e word “depositary” seems to be wholly 
Inappropriate to the case of money.” . 
Though this was the view taken by the 
Madras High Court, later a different view 
has been taken by that Court in eae 
y- hmi Ammal, AIR 1923 Mad 578. 
In 


Laks 

Ahilyamba Chatram v. Subramania, AIR 
1954 Mad 101, the Court followed, AIR 
1923 Mad 578. Apparently therefore the 
Madras High Court is no longer of the 
view expressed by Sir Arnold White Cc. J. 
in ATR 1914 Mad 4. 


12 In (1807) 6 Cal LJ 585, fus- 
tice Mukherjee was of the opinion that the 
absence of the word “specific” qualifyi ng 


ordinarily a deposit 


meaning in Article 145. The view taken 
by the Calcutta High Court has been fol- 
lowed by the Patna High Court in Union 
of India v. Gangadhar Mimraj, AIR 1962 
Pat 372. Tt world appear that the reason- 
ing of Justice Mookerjee that the absence 
of the word “specific” qualifying the words 
“moveable perty” is significant has ap- 
ealed to the Patna High Court too. There 

a reference made in that decision and 
in fact also in some other decisions on this 
question to a decision of the Privy Council 
in As Ali v. Kurshed Ali 
(1901) 28 Ind App 227 (PC). That was 
a case where the Pri ouncil construed 
Article 89 of the Indian Limitation Act, 
a ae aed concerns a suit bur 

inci against agent or moveable 
me received by the latter and not ac- 
eoun: for. 

In that context the Privy Council said 
that moveable prop must include 
money. I must express here my view that 
it is not advisable to rely on this decision 
of the Privy Council to construe Arti- 
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ele 145. The Privy Council rendered the 
decision on the construction of Article 89 
and on the language and context of that 
article. It appears to me, with great res- 
pect to the learned Judges, that to apply 
this to.a case arising under Article 
would not be prudent. The view express- 
ed by the Patna High Court in ATR 1962 
Pat 872, had been expressed in the earlier 
decision in Ram Ranbijay v. Bachia Kuari, 
AIR 1939 Pat 688, which again refers to 
the Privy Council decision to which I have 
made reference. The Ma view as seen 
ressed in AIR 1954 Mad 101 has been 
followed by a single Judge of the Andhra 
Pradesh High Court in Union of India v. 
Mohamed Sul ATR 1966 Andh Pra 218. 
Apparently a different view has been taken 
by the Allahabad High Court and I need. 
refer only to the decision in Khairul Bazhar 
v. Thannu Lal, ATR 1957 All 558. The 
U a are 145 can refer only to 
specific moveable property is seen res- 
sed in tbat decision. Z ai 


13. This case arises from that area 
of the Kerala State which formed part of 
the erstwhile Travancore State. The Tra- 
vancore High Court had consistently taken 
the view along that Article 18 would 
not apply to a suit of this nature because 
moveable property referred to in that arti- 
cle will not take in money. Though this 

estion was urged in (1916) 6 Trav LJ 
the Court held that it was nol neces- 
express any opinion on t ques- 
-Hon in that case. In Abraham v. Varki, 
(1934) 24 Trav L] 754, the High Court 
of Travancore held that Article 122 of the 
Travancore Limitation “Regulation corres- 
ponding to Article 145 of the Indian Limi- 
tation Act, 1908 would not apply to such 
a suit. The learned Judges said that to 
read such a long period of limitation as 
available to_ such a suit would lead to evi- 
dent anomalies and inconveniences, and as 
an instance the learned Judges cited an 
instance of a woman paying Stridhanam at 
pamar E Bi her ee TA 
a period o or ears unable 
to im return of cee S 


The Travancore High Court had in 
Narayana Pillai v. Chithambaram Pillai, 15 
Trav LR 51, considered this question. The 
article with which it was concerned there 
bi pec 122 af ne ieee Limita- 
ion Re tion which co mds to Arti- 
cle 145, The Full Bench held that the 
article will apply only to deposit of move- 
able property which has to be returned in 
specie. In Chacko v. Mathew, (1918) 8 
Trav LJ 346, it was held that even assum- 
ing that the words ‘moveable property’ em- 
ployed in the article included money, no 
person could be held to be a depositary 
unless the identical property left with the 
person was intended to be returned to the 
owner. . 

14, I am aware that the jon- 
derance of view is in favour of holding 
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that movable property includes money. 
Even the High Court of Madras which 
took the other view has now veered round 
to the view which has been express y 
the Calcutta High Court in (1907) 6 Cal 
LJ 535. But the same I feel that the 
view expressed by Sir Arnold White C. J. 
in AIR 1914 Mad 4, is entitled to consider- 
able weight. I am not shown any pro- 
nouncement of this Court on this question. 
It appears to me that there is not that sig- 
nificance in the absence of the word “spe- 
cific” in Article 145 as Justice Mookher- 
jee would point out. In Articles 48 and 49 
the word “specific” was necessary as those 
concerned suits intend to cover only 
cases of recovery of specific moveable pro- 
perty and not any moveable property. 


But apparently it appears to me that 
there is no necessity to qualify the terms 
of Article 145 in the same manner. That 
is because the term moveable property in 
Article 145 is itself qualified by the words 
which follow. When what could be re- 
covered is only moveable property “which 
has been deposited or pawned’ to mention 
“specific” in that context as qualifying 
“moveable property” would, in a sense, be 
redundant. It is especially so when the 
word “deposit” must necessarily be read 
in the context of its conjunction with the 
word “pawn” which appears in the article. 


15. In this connection I may refer 
to a Bench decision of the Bombay High 
Court. The question that arose in Dhan- 
raj Mills Ltd. v. Laxmi Cotton Traders, 
AIR 1960 Bom 404, was no doubt differ- 
ent. The question of limitation arose in 
connection with a suit for refund of de- 
posit of Rs. 2500/- made by the plaintiffs 
with the defendants, apparently as securi 
for the fulfilment of the contract whic 
they entered into with the defendants. The 
plaintiffs could not carry out the terms of 
the contract and therefore they sought re- 
turn of the amount paid which was re 
ed by the defendants, The question was 
whether the suit would ` be governed by 
the residuary Article 120 or the specifie 
Article 145. The question that was decid- 
ed was not whether the money was to be 
considered as- moveable property within 
the meaning of Article 145. But there is 
a reason why I am referring to this deci- 
sion in this context. It was urged in that 
case that though the money was paid as 
a deposit the purpose for which it was 
paid must be en as not only mere se 
curity but as part payment towards the 
contract and therefore in deciding the 
character of the deposit the purpose for 
which it has been so deposited must be 
borne in mind. It is in that connection 
that Chagla C. J. said thus: 


“Now, before we turn to the authori- 


ties, let us look at the language of the 
article itself and also consider the place 
where it is put in the first Schedule to 
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the Limitation Act. Now, the expression 
depositary” must take colour from the ex- 
pression that follows, viz. “pawnee”. In 
the case of a pawn, an article or a move- 
able prope: entrusted to the pawnes 
as security for a debt. The property in 
the article or the goods continues to re- 
main in the pawner. In our opinion, the 
deposit contemplated by Article 145 is a 
deposit which must as far as possible be 
approximated to a pawn, In other words, 
the deposit to which Article 145 applies is 
only that deposit where there is an ele- 
ment of entrustment. Whereas in the case 
of a pawn, entrustment is as security for 
a debt; in the case of a deposit it may be 
for safe custody; and no question of secu- 
rity or debt may arise; but stil the domi- 
nating factor in that transaction is the ele- 
ment of entrustment. It will be noticed 
that the earlier articles of the Limitation 
Act .beginning somewhere about 51 deal 
with suits in respect of money claims and 
suits arising out of contractual obligations 
and then we come to various articles which 
deal with other subject-matters. If the in- 
tention of the Legislature was to deal in 
Article 145 with return of deposits made 
by a pay to a contract for the perform- 
ance of a oes t is difficult to believe 
that the proper place of the article would 
be where it finds itself to be.” 


If the word depositary sis therefore under- 
stood in the context in which it appears, 
merely; that in conjunction with pawnee 
and the suit to recover moveable property 
within the meaning of that article is only 
to recover that prepay which has been 
deposited with the depositary there is no 
particular need to mention “specific” as 
qualifying “moveable property” in tha 
article. This appears to be in accord with 
what was indicated by Sir Arnold White 

C. J. in the decision in AIR 1914 Mad 4. > 


16. In view of the fact that the 
preponderance of view is otherwise I would 
ave referred this matter to a Division 
Bench had it not been for the fact that it 
appears to me that a decision on this 
matter is now only of academic interest, 
more or less. The article in the Limitation 
Act 1963 corresponding to Article -145 in 
the Limitation Act, 1908 is Article 70. 
Therein the period of limitation is pres- 
cribed as three years and the starting point 
is the date when demand is made and isre- 
fused. Not many cases arising under Arti- 
cle 145 may come up before Courts here- 
after and therefore I do not think that I 
should refer this matter to a Division 
Bench. 


17. I am not resting the decision 
of this case on this ect alone. There 
is another aspect which according to me 
appears to Pie in a greater measure my ` 
view that icle 145 cannot be applied to 
the suit, and that concerns the question 
whether Stridhanam paid to the father-in- 
law could be considered as a deposit with- 


176 Ker, 


in the meaning of Art. 145. In AIR 1928 
Mad 578 the learned Judges of the Madras 
High Court took the view that the word 
deposit in Article 145 has not been used 
in the limited sense of “depositum” but in 
a@ wider sense as including “commodatum”, 
that is, a bailment for the use of the bailee. 
rors Sd C. J. chee. that the legisla- 
i by aning ihe "when or depositary s 
si 4 to at when ag man’s 
ae anded. by alee A he 


Pact of course, 
terms of the 
ent his be- 

whom it was 


slate a TAA nei 
there was Sm et in 
handing over which woul 
ing treated as a person 
deposited at all 
As observed by Chagla C. 
1960 Bom 404, an entrustment can 
of security for a debt and an eueniaeaent 
oe also be purely for safe custody. What 
pea rigor ae is that the deposit within the 
eaning of the article must be one of en- 
trustment. In a case where, as in the one 
before me, the father-in-law receives Stri- 
dhanam at the resin of his son and it 
is agreed on all hands that he is not under 
an obligation to return it in specie and 


in ATR 


does not normall ' but makes 
rovision to benelit H the daughter-in-law and 
Bis son by providing f larger share in his 


properties to ae son ae way of settlement, 


the right to the money is not 
unrestricted. In neat the interest of the 
person who Stridhanam is only 


ys the 
to see that amount is utilised by him 
to the benefit of his son which would in- 
directly benefit his daughter-in-law 


Therefore it cannot be said that it is 
an entrustment for safe custody nor could 
it be said that it is an entrustment by way 
of security.: -The essence of a deposit, 
namely the unrestricted right to get. it 
_fback, is certainly absent in the case of 
tridhanam, because it was for the’ person 

ho receives it to discharge his obligation 
otherwise by return the deposit. In 

ch a case the receipt of money as Stri- 
idbanam could not be said to be a deposit 
ia his hands within the meaning of Arti- 

e 145. For this reason also I 
think that the suit could be held to be 
barred by fone ton es one to which this 
article would apply. 

18. Before ore parting with the case I 
must nonce a The 

apparently not 
ge d h Sa the deceased Korah. 
plaintiffs claim was ene it must 
necessarily have been against all the heirs 
of Korah. Though apparently defendants 
ü and 3 are also made parties, there is 
no relief prayed for aly them. In fact 


relief is prayed for ice operties. 
-Defendants RA 8 took Pio their 
‘share. The onl R eped to the 


t is the property ‘taken e first 
endant, the sister of date 2 and 
8, There is no explanation why- the pro- 
perties taken by others have not hens sche- 


Ouseph v. Govindankutty 


Ar way: 


I do nót. 


ALR 
duled to he pani eh ee pen 
are entitled to succeed there is no reason 
to limit the relief to the property obtain- 
ed the first defendant alone. 

the circumstances of the case, I 
nmin the second appeal with costs. Leave 


Appeal dismissed. 
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Ouseph, Appellant v. Govindankutty 
Menon and others, Respondents. - 


Second Appeal No. 1149 of 1969, D/- 
17-9-1971. 

(A) Transfer of Property Act (1882 
S. 43 — Section does not apply if bo 
parties are aware of absence of title of 
transferor — S, 48 is founded on the rule 
of estoppel and therefore in order to at- 
tract the principles of that section it is 
necessary to show that there has been an 
erroneous or fraudulent representation — 
If both ies are aware of the absence 
of or defect in the title of the transferor, 
ee ee eee aa 
erroneous ep sontog, hence there 


is no p clea 
“in Pas. AIR 1962 SO 847 

(Para 2) 

. (B) Transfer of Property Act (1882), 
S. 43 — Charge — A ch on future 
property as 


properties operates upon suc 
soon as it comes into i 

Where a mortgagor mo 
tain properties to a afon npl e he 
had no present title but acquired: it later 

on eae a te death of the mortgagor his - 
heir sold oo porion to third person, the 
question wad whether the mortgagor was 
entitled to a decree charged on such por- 
tion. 

Held— A charge on fiture properties 
operates upon such property as soon as 
it comes into existence and hence even 
though S. 48 was not applicable, the 

na vould obtain the benefit of the 


t acquisition of title the trans- 
sees (1861) 10 a 210 and (1891) 19 
Ch D 842, and AIR 1985 Bom 101, Foll. 
Case law AIR 19864 SC 1789, 
Dist. (Paras 7 and 9) 
Cases Referred: Chronological Paras 

. AIR 1964 SC 1789 = (1964) 7 SCR 
ama 


858, Sillachandra v. R 
Sahu 


er 847 = ee S 
oe Masjid v. 


(2) 


manian 7 
AIR 1953 Bom 101 = 54 Bom LR 

757, Fatechand v. 7 
AIR 1988 AN 22 = 1987 AN LJ 

1240, Kabul Chand v. i 7 
AIR 1931 All 275 = 1931 All LJ 73, 

Ram Lal v. Shiama Lal 7 


CP/CP/B427/72/DGB 


1972 
ATR 1924 PC 162 = 52 Ind App 1, 


Vatsavaya Venkata Subhadray- 

enters v. Poosapati Venkatapati 7 
11908) 7 Cal LJ 387, Khobbari Singh: 

v. Ram Prasad Roy T 
(1907) ILR 29 All 163 = 4 Al LJ 

57, Gaya Din v. Kashi Gir 7 
(1891) 19 Ch D 342 = 51 LJ Ch 

14, Collyer v. Isaacs 6, 7 
{1888) ILR 10 All 188 = 1888 All 

WN 35, Bansidhar v. Sant Lal 7 


1862) 10 HLC 191 = 
Holroyd v. Marshall 6, 7 


M. K. Narayana Menon, for Appel- 
lant; T. S. Venkiteswara Iyer and P. K. 
Balasubramoniam, for’ Respondents. 


JUDGMENT :— The only dispute in 
the appeal concerns the question whether 
plant is entitled to a decree charged on 
plaint item No. 11 also. That item along 
with certain other items of properties, was 
charged under a simple mortgage Ext. P-1 
dated 24-5-1949 for an amount of Rs. 750 
received thereunder. Though the execu- 
tant purported to mortgage that item also, 
on that day he had no title to that pro- 
perty. In fact the consideration received 
under Ext. P-1 was for the purpose of 
taking a sale deed of that item of toperty 
and it was later, by Ext. D-5 sale de 
that the said item was acquired by the 
executant on 3-2-1950. Therefore on the 
date of execution of Ext. P-1, in regard to 
item No. 11, the executant had no title. 
He acquired title after a few months and 
thereafter, on his death, his heir the Ist 
defendant sold the property to one Reppai 
under Ext. D-4 dated 21-1-1954 who in 
turn sold the property to 4th defendant 
under Ext. D-3 dated 22-3-1961. The 
claim of the plaintif in the suit for a de- 
cree charged upon item No. 11 was re 
sisted by the 4th defendant on the ground 
that on the date of the mortgage the mort- 
agor had no title to that item and there- 
fore so far as that item was concerned, 
the mortgage would be inoperative. This 
contention was upheld by the trial court. 


- The appellate court reversed it and gave 


the plaintiff a decree charged on this item 
also. That is challenged in this appeal by 
the 4th defendant. 

2. Counsel contends that Section 
43 of the Transfer of Property Act, 1882 
will not be available in a case where the 
person who takes a document takes it with 
the knowledge of the absence of title in 
the transferor. Section 48 is founded on 
the rule of estoppel and therefore in order 
to attract the principle of that Section it 
is necessary to show that there has been 
an erroneous or fraudulent representation. 
If both parties are aware of the absence 
of or detect in the title of the transferor, 
that will not be a case where there is an 
erroneous representation. In such a case 
there is no scope for applying the rule of 
estoppel eiibodied in Section 48 of the 
Transfer of Property Act. This principle 
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whatever mi at 


[Prs. 1-6] 
has now been well sorted: 
o 


have been the conflict views on i 
uestion earlier. The Supreme Court in 
e decision in Jumma Masjid v. Kodi- 

maniandra Deviah (ATR 1962 SC 847) has 

stated the principle governing such cases. 

Unless it is contended that when takin 

Ext, P-1 the mortgagee was not aware o 

the want of title of the mortgagor, there 

is no scope for invoking Section 43 of the 

Transfer of Property Act. On the facts 

of the case before me it cannot be said 

that the mortgagee who took Ext. P-1 

was not aware of the absence of title in 

the mortgagor. That is because the very 
cument mentions that the consideration 

thereunder was being received for the pur- 

pose of taking the sale of item No. 1i. 


3. The main controversy concerns 
the contention raised by Sri M. K. Nara- 
yana Menon, counsel for the appellant, 
that where Section 43 has no application, 
there is no scope for applying any other 
principle analugous to that provision. ` 
the rule of feeding the grant by estoppel 
‘has no application to a case, it is the con- 
tention of the learned counsel, no other 
tule to give relief to a party should be 
invoked. 


4, There may be cases where a 
party purports to transfer or assign pro- 
perty to which the transferor has no title 
in praesenti, but to which he may acquire 
title later. The transferee may also be 
amily well aware that the transferor has 
no title to what he purports to transfer 
and may be wiling to take the risk of 
etting title only in the event of the trans- 
eror subsequently acquiring title to the 
property. The question is whether in such 
cases any rule which enables the transferee 
to claim that his transfer should be made 
good would operate. According to me, 
is question can be answered in two dif- 
ferent ways. 


5. When a person purports to 
transfer property to which he has no dtle 
and which he is proposing to acquire on 
a future date and it is acquired later the 
purported transfer ma operate as an 
executory contract and when subsequently 
he acquires it that becomes operative. 
Another way of looking at it is to treat 
the case as one where the equity compels 
the transferor to do what he has under- 
taken to do. This is on the principle that 
equity deems as done that which 
ought to be done. This is a __ principle 
which has been well accepted and has be- 
come part of the common law of the land. 
This is not a rule which is founded on the 
doctrine of estoppel and therefore does not 
cover the field of Section 48 of the Trans- 
fer of Property Act. 


6. The two leading cases on the 
question in controversy before me in the 
English Courts may be referred to here. 
Holroyd v. Marshall, (1862) 10 HLC 191 
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at p. 210 and Collyer v. Isaacs, (1881) 19 
Ch D 342, are cases where a similar ques- 
tion came up for decision and these cases 
have been cited time and again by Indian 


Courts whenever similar situations have 
arisen. In (1862) 10 HLC 191, Lord 
Chancellor (Lord Westbury) said in his 


speech in the House of Lords: 


“But if a vendor or mortgagor agrees 
to sell or mortgage property, real or per- 
sonal, of which he is not possessed at the 
time, and he receives the consideration for 
the contract, and afterwards becomes pos- 
sessed of property answering the descrip- 
tion in the contract, there is no doubt that 
a Court of Equity would compel him to 
perform the contract, and that the contract 
would, in equity, transfer the beneficial 
interest to the mortgagee or purchaser im- 
mediately on the property being acquired. 
This, of course, assumes that the supposed 
contract is one of that class of which a 
Court of Pouity would decree the specific 

erformance. it be so, then immediate- 
y on. the acquisition of the property des- 
cribed the vendor or mortgagor would 
hold it in trust for ‘the purchaser or mort- 
gagee, according to the terms of the con- 
tract. For, if a contract be in other res- 
ects good and fit to be perform and 
thre consideration has been receiv in- 
capacity to perform it at the time of its 
execution will- be no answer when the 
megas of doing so are afterw obtain- 


In the latter 
“A man 


than at law, 


case Jessel, M. R. said: 
cannot in equity, any more 
assigo what has no existence. 
A man can contract to assign property 
which is to come into existence in the 
future, and when it has come into exist- 
ence, equity, peang as done that which 
ought to be done, fastens upon that pro- 
perty, and the contract to assign thus be- 
comes a complete assignment.’ 

7. In Bansidhar v. Sant Lal (1888) 
ILR 10 AN 138, the court was dealing with 
a case where certain future indigo pro- 
duce was the subject of a contract of as- 
signment and the question that arose was 
whether such a contract would convey 
title. The two decisions to which I have 
adverted were taken as lavias down the 
correct rule applicable to such a case. 
Gaya Din v. Kashi Gir, (1907) ILR 29 All 
168, was a case where certain property to 
which the transferor anticipated title under 
a prospective decree for pre-emption 
was mortgaged. The same rule was ap- 
plied in that case by the learned Judges. 
A case more or less similar to the one be- 
fore me was before their Lordships of the 
Allahabad High Court in Ram v. 
Shiama Lal, AIR 1981 All 275. There a 
DaD was executed of a property to 

it 


which the mortgagor had no title an 
was to purchase the propery mortgaged 
that the mortgage itself was executed. 


The court held that the mortgagee was 
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entitled to enforce the security against the 
propery which was subsequently acquired 
y the mortgagor. In Kabul Chand v. 
Badrt Das, AIR 1988 All 22, also the mle 
has been applied. The Calcutta High 
Court has o taken the same view in 
Khobari Singh v. Ram Prasad Roy, (1908) 
7 Cal LJ 887. Justice Mookerjee after 
referring to the leading English cases on 
the subject, viz., (1862) 10 HLC 191 and 
(1891) 19 Ch D 842 observed: 


“The | foundation of the doctrine, 
therefore, is that a mortgage of non-exist- 
ent property, though inoperative as a con- 
veyance, is operative as an executory 
agreement, which attaches to the property 
the moment it is acquir and in equity, 
transfers the beneficial interest to the 
mortgagee, without any new act done by 
the mortgagor to confirm the mortgage.” 
Shah, J., as he then was, referred to the 
decisions in (1882) 10 HLC 191 and (1891) 
19 Ch D 842 in Fatechand v. Paras 
AIR 1953 Bom 101 and observed that the 
rule formulated in these decisions applies 
to India and therefore a charge on future! 
properties operates upon such property as 
soon as it comes into existence. Counter- 
ing an argument addressed before the 
learned Judge that the English rule ought 
not to be adopted in India, as the English 
law does recognise the distinction between 
a legal estate and an equitable estate the 
learned Judge said: 


“It is true that in India, the law does 
not recognise any distinction between legal 
estates and equitable estates, but the rule 
that a transfer of property which is to 
come into existence in future, operates 
upon the property when it comes into 
existence does not depend upon recogni- 
tion of any distinction between legal and 
equitable estates. The rule is an illustra- 
tion of a well known maxim that “equity 
regards that as done which ‘ought to be 
done”. The Courts .in India are Courts 
which administer equity as well as law, 
and the maxim would be regarded as ap- 
poche in India. In sev cases which 
ave come before the Courts in India the 
rule has been accepted as applicable. Ag 
stated by Sir Dinshah Mulla jn his Trans- 
fer of Property Act, 8rd Edn, p. 51: 


“_...In English law as soon as the 
propery comes into existence and is cap- 
able of being identified, equity taking as 
done that which ought to be done fastens 
upon the property, and the contract to 
assign thus becomes a complete equitable 
assignment; and so in a recent case, Vis- 
count Cave said— 


“When a person executes a copa 
purporting to assign property to be after- 
wards acquired by hin that property on 
its acquisition passes in equity to the as- 
signee’. The Calcutta High Court has fol- 
lowed, the English decisions .....- and 
held that a transfer of non-existent or as 
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it is conveniently called, after acquired 
property, provided it is not of the nature 
contemplated in S. 6 (a),. is perfectly valid 
and is to be regarded in a Court as a con- 
tract to transfer after the vendor acquires 
the title and will fasten upon the property 
as soon as the vendor acquires it.” 


The same appears to be the view taken 
by their Lordships of the Privy Council 
in ‘Vatsavaya Venkata Subhadrayyamma 


v. Poosapati Venkatapi, 52 Ind App 1 = 
(AIR 1924 PC 162), where a charge creat- 
ed upon fruits of litigation for moneys 
advanced during the pendency of litigation 
was held to operate upon property which 
was obtained as a result of the litigation. 
Following the view taken by the Calcutta 
High Court which is referred to by Sir 
Dinshah Mulla and the decision o 
Privy Council J am of the view that the 
rule of English law as stated in (1861) 
10 HLC 191 and (1881) 19 Ch D 842, 
applies to India.” 


8. Before. parting with the discus- 
sion on this subject I have to notice the 
pen in S. 18 (1) of the Specific Re- 
lief Act, 1963 which materially corres- 
ponds to the provision in S, 18 of the re- 
pealed epee Relief Act of 1877.. Sub- 
section (1) (a) of that section provides that 
where a person contracts to sell or let cer- 
tain immovable property having no title 
or only an imperfect title, the purchaser 
or lessee has the right, if the vendor or 
lessor has subsequent to the contract any 
interest in the property to compel him to 
make good the contract out of such inte- 
rest. Based on this provision it is contend- 
ed that where title is absent at the time 
of the purported transfer the transferee 
has only a right to compel the transferor 
to effect a transfer when he acquires title. 
This is on the basis that S. 13 (1) recog- 
nises only such a right. In other words, 
what is contended is that the contract en- 
tered into by the parties should not be 
considered as executed but as one egree- 
ing to convey property in future. I have 
- already referred tothe decisions which 
hold the view that on the subsequent ac- 
quien of title the earlier absence of or 
efect in title is made good. In that case 
no question of further conveyance would 
arise. The reference to S. 13 (1) is appa- 
rently misconceived as that section refers 
to a contract to sell immovable property. 
Where there is apparently a conveyance of 
property to which on the date of transfer 
the transferor has no title it is not a con- 
tract to sell immovable property within the 
meaning of S. 18 (1) and therefore that 
pegvsion will have no application. The 
ecision in Silla Chandra v. Ramachandra 
Sabu, AIR 1964 SC 1789 to which my at- 
tention has been drawn has no application 
as in that case there was only an agree- 
ment to sell property and the question that 
arose was as to what would happen if 
title is acquired later though at the time 
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agreement was entered into there was no 
title in the person who offer to sell. 
That decision has apparently no applica- 
tion. ; 

9. From the above discussion yt 
appram to be clear that though Section 43 
of the Transfer of Property Act may not 
be applicable to the facts of the case be- 
fore me still the transferee would obtain| 
the benefit of the subsequent acquisition! 
of title by the transferor. The contention! 
of the defendant must thereupon fail | 

10. It is further contended by Sri 
M. K. Narayana Menon that the 4th de- 
fendant is not a transferee, but is a trans- 
feree from a transferee and therefore the 
rule should not operate as against him. I 
see no reason to draw a distinction be- 
tween a transferee and a transferee from 
one such. ` 

ll. It is contended that at any 
rate the 4th defendant must be considered 
as a bona fide transferee for value and 
therefore the rule which is sought to be 
invoked here ought not be enforced against 
him. There again I do not see any reason 
to agree with learned counsel. With re 
gard to “notice”, Section 3 of the Transfer 
of Property Act provides: 

“A person is said to have notice of 
a fact when he actually knows that fact, or 
when, but for wilful abstention from an 
enquiry or search which he ought to have 
made, or Bross. negligence, he would have 
known it. 
Therefore if normally a person would have 
known of the existence of a document, he 
would have notice of the document. Ext. 
P-1 hypothecation itself mentions the fact 
that the Pay was only proposed to be 
purchased and when the 4th defendant 
took a document, he is normally and as a 
prudent man expected to ascertain whether 
there are any encumbrances in the property 
and if he had so done, he would have be- 
come aware of the execution of the mort- 
gage of the property to which tbe mort- 
gagor had no title in praesenti. I see no 
reason to consider the 4th defendant in 
this circumstance as a bona fide transferee 
for value without notice. He has taken 
the assignment subject to the mortgage in 


case the mortgage is operative in law 
otherwise, 

12, In the result, I see no reason 
to differ from the conclusion reached by 


the court below. 
18. The Second Appeal is dismis- 


sed with costs, 
Appeal dismissed. 
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K. SADASIVAN, J. 

Adimali St. Paula Yekkobaya Suriyani 
-Church, Appellant v. Ithappiri Paily, Res- 
pondent. 

C. M. A. No. 11 of 1971, D/- 21-8- 
1971, against order of Dist, J., Kottayam 
in A. S. No. 441 of 1970. 

Civil P. C. (1908), O. 23, R. 3 — 
Compromise — agreement embodying 
an executory contract is not a compro- 
mise. (Para 8) 
Where the defendant executes an 
agreement in favour of plaintiff during pen- 
dency of the suit for possession, that he 
will hand over at some future date the 

ssession of the premises rented to him 
But the document is silent as to how the 
suit is to be settled and in fact the com- 
romise of the suit is put off to a future 
ate, the agreement cannot be called as 
compromise. Decree passed on basis of 
the agreement would not be a decree pass- 
ed on consent of parties. AIR 1964 Pat 
94 and AYR 1953 Orissa 74, Rel. on. 


(Para 3) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 Pat 24 (V 51), 
Sehokumar Pras v. Deven 


Narain 

(1962) ATR 1962 Orissa 110 (V 49)= 
27 Cut LT 474, Kishori Mukhi v 
Dhaneswar Sahu 

(1953) AIR 1958 Orissa 74: (V 40) = 
18 Cut LT 52, Khalli Rath v. 
Ramachandra 8 

M. P. Abraham, K. M. Mathew and 


K. K. Yakkob, for Appellant; K. S. Sebas- 
tian and V. C, James, for Respondent. 
JUDGMENT :— The appellant is the 
laintiff. He sued the defendants in O. S. 
Fs of 1969 in the Devicolam Munsif 
Court, for recovery. of possession of a 
building with arrears of rent. The plain- 
tif averred that the plaint schedule pro- 
perty belonged to the plaintiff-church and 
it was leased out to the Ist defendant in 
1965. The Ist defendant spent Rs. 295 
for electrifying the building; but that 
amount was set off towards arrears of rent. 
The term of the lease expired on 25-7- 
1969 and a notice demanding surrender 
was issued on 5-9-1969. The 2nd defen- 
dant was impleaded as a sub-lessee. The 
lst defendant contended that he wag al- 
lowed to be in possession of the building 
even after the expiration of the lease. The 
building was constructed by him. He had 
also the contention that the plaintiff has 


no representative capacity to sue for the 
church. The alleged sub-lease to the 2nd 
defendant was deni 


2. On 26-1970 the plaintif filed 
J, A. 316/70 to record a compromise enter- 
ed into between the plaintiff and the Ist 
defendant whereby the defendant is stated 
a et ae IT i ae PR eR 


AP/BP/A512/72/DVT 


St. Paula Y. S. Church v, Paily (K. Sadasivan JJ 


AI. BB 


to have agreed to give vacant possession of 
the building withi a month from 
1970. That compromise was marked Ext. 
P-1 and it was recorded by the learned 
Munsiff. In view of that, the other issues 
arising in the case, according to the learn- 
ed Munsiff, did not call for a decision, 
To quote the learned Munsiff:— 

“Hence the issues in this suit are not 
considered and as per the order in I. A, 
816 of 1970 the suit is decreed in terms 
of the compromise, Ext. P-1, in I. A. 8186 
of 1970. . P-l in I. A 3816/70 will 
form par of the decree. The period for 
surrender of possession of the building ex- 

ired on 4-5-70, ie., about 5 months hick, 
the circumstance of the case the defen- 


dant is given a month’s time more from 
this date to give vacant possession 
building.” 

the matter 


The lst defendant took 
in appeal and the learned District Judge 
of Kottayam set aside the decree of Ə 
learned Munsif and remanded the case to 
him for trial and disposal afresh accord- 
ing to law. It is against that decision of 
the appellate Judge that the plaintiff has 
come up in civil miscellaneous appeal. 

8. Before me the learned cxunsel 
for the appellant argued that the appeal 
before the learned District Judge itself 
was incompetent as it was barred by Sec- 
tion 96 (3) of the Civil’ Procedure Code. 
Sub-section is to the following effect: 


“No appeal shall lie from a decree 
passed by the court with the consent of 
arties.” 


was taken to some reported cases also 
in support of this position. But the crux 
of the matter is whether Ext. P-1 would 
amount to a compromise so as to fall with- 
in the compass of O. 23, R. 8. Rule 6 
reads:— 

“Where it is proved to the satisfaction 
of the court that a suit has been adjusted 
wholly or in part by any lawful agreement 
or compromise, or where the efendant 
satisfies the plaintiff in respect of the 
whole or any part ob the subject of the 
suit, the court shall ofder such agreement, 
compromise or satisfaction to be recorded, 
and shall pass a decree in accordance there- 
with so far as it relates to the suit.” 

What is contemplated in the above 
rule is an adjustment of the suit whether 
wholly or in part. Ext. P-L does not in 
so many wo refer to the settlement of 
the suit. It, on the other hand, embodies 
a promise to handover the key of the 
building to the R.D.O. on a future date, 
viz., the 4th of May, 1970, (Ext. P-l is | 
dated 5-4-1970). The agreement thus em- 
bodies only an executory contract. In 
Sehokumar Prasad v. Devendra Narain, 
AIR 1964 Pat 24 it was held that:— 

“A compromise decree embodyi a 
condition of future payment could aes 
forced only by a separate suit in the event 
of default.” 
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So also in the present case the under- 
taking embodied in Ext. P-1 that the de- 
fendant would surrender the key to the 
R.D.O. a month hence, if not carried out, 
the remedy open to the plaintiff was to 
seek its enforcement by means of a suit. 
In Khalli Rath v. Ramachandra, AIR 1953 
Orissa 74, a compromise decree was pass- 
ed where y = was a erven ne 
parties that the appellant wo pay ren 
at the rate of Rs. B- per month for one 
year and at the end of the year he would 
vacate the house without notice. A de- 
cree was passed in terms of the compro- 
mise; when .the defendant did not vacate 
nae was agreed by him, the court held 

“The plaintiff is not entitled to recover 
possession through court as the compromise 
was silent as to what should be done in 
the event of default and it was therefore 
held that the decree was not executable”. 

It is hardly possible for one to spell 
out a mutual compromise from Ext. P-L. 
The defendant would no. doubt undertake 
to handover the key but the document is 
silent as to how the suit is to be settled. 
Below the defendants’ signature one Pylee 
Varkey has scribbled something and si 
ed. What he has stated is that when the 
defendants surrender the building, the 
plaintiff would be prepared to compromise 
the suit. 

“Ithappiri kettitom  ozhivakkitharunna 
murrakku ethe sambandhichulla Civil Case 
nangal rajiyakkan thayyaranu.” (The origi- 
nal in Malayalam transliterated — Ed.) 

So the compromise of the suit is in 
act put off to a future date. 
it then be said that Ext. P-1 is a compro- 
mise and that the decree passed on its 
basis would be a decree passed on con- 


sent of parties. There is also the further 
oint that Pylee Varkey who has signed 
xt. P-1 has no authority to resent the 


plaintiff-church. The person who has re- 
presented the church in the suit as plain- 
tiff is Uthup son of Mathai. So the junc- 
tion of ‘Pylee Varkey in Ext. P-1 can have 
no legal effect. Ext. P-1 discloses also 
the strange and unusual feature that some 
strangers who are not parties to the suit 
have also put their signature thereon. 
Above all is the circumstance well proved 
in the case, that Ext. P-1 was brought into 
existence by coercion, fraud and undue in- 
fluence. The mere fact that the R.D.O. 
had to intervene and undertake to receive 
the key from the defendants on a future 
date, itself would show that pressure was 
brought to bear upon the defendant. An 
attempt, of course, was made by the plain- 
tiff-church to evict the defendant, by force 
and the report that the R.D.O. got from 
the place was that about one , thousand 
eople had collected in front of the defen- 
Rants sh evidenti to see the drama 

the defendants being _ evicted by force. 
The R.D.O. had deposed that when he 
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arrived at the scene about hundred per- 
sons were present. Even if in the report 
the number had been exaggerated the pre- 
sence of hundred people in front of the 


shop itself is | wun-understandable. ‘The 
lice officers to the level of the A.S.P. 
arrived and according to the defen-. 


dant, his very life was in danger and it 
was somehow to escape out of the situation . 
that he placed his signature on Ext. P-1. 


“When a compromise petition was at- 
tacked on the und of fraud no enquir 
into the alleged fraud is contemplated an 
parties have to agitate the question in a 
separate suit. In such a case the court 
cannot pass a compromise decree” (see 
Kisbori Mukhi v. Dhaneswar Sahu— AIR 
1962 Orissa 110). 


The iry as to the truth of the 
defendants’ allegation in the present case 
was, therefore, unnecessary and the learn- 
ed Munsiff ought to have referred the 
plaintiff to a separate suit. Such an en- 
qay was unnecessary also for the reasons 

at even if it was found that Ext. P-l 
was entered into by the defendant of his! 
own free will, thə document as already a 








dicated by me does not amount to a com- 
poe or adjustment of the suit. Ext.) 
-1 would therefore, lead us nowhere and; 
the learned M was wrong in having, 
passed a ‘consent decree’ on the basis of) 
such a document. The remand of the suiti 
ordered -by the learned appellate Judge is, 
therefore, proper and in confirmation of 
his judgment and decree this C. M. Appeal 
is dismissed with costs, 

Appeal ‘dismissed. 





AIR 1972 KERALA 181 (V 59 C 53) 

K. SADASIVAN, J. 
George, Petitioner v. State, Respon- 
dent. s 

Civil Revn. Peta. No. 1011 of 1971, 
D/- 12-1-1972. 

(A) Civil P. C. (1908), O. 39, R. 2 — 
Application for temporary injunction — 
Jurisdiction of court to examine merits of 
the case. ; 

The rule that before the issue of a 
temporary injunction the court must satisfy 
itself that the plaintiff has a prima facie 
case, does not mean that the Court should 
examine the merits of the case closely and 
come to a conclusion that the plaintiff has 
a case in which he is likely to succeed. 
This would amount to pre-judging the case 
on its merits. All that the Court has to 
see is that on the face of it the person ap- 
plying for an injunction has a case which 
needs consideration and which is not bound 
to fail by virtue of some apparent defects. 
The balance of convenience also has to be 
looked into. (Para 3) 


CP/CP/B550/72/SSG 
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(B) Land Acquisition Act aomi; S. 16 
— Acquisition under — Nature of. 


The word ‘encumbrance’ in S. 16 can 
only mean interests in respect of which a 
compensation was made under Section 11, 
or could have been claimed. An acquisi- 
tion under Section 16 vests the land ab- 
solutely in Government free from all en- 
cumbrances including easements, even if 
they come into existence only at the time 
of the acquisition. Encumbrances, of 
course, cannot take in oleae created 
by nature but where the obligation is not 
created by nature but only by the act of 

party himself such an Se 


extinguish 2 Soatiga, ara ©) 
Cases C hronolorical 
(1955) AIn 1955 ‘sc 298 (V 42) = 


1955 SCR 1311, Collector of Bom- 

bay v. Nusserwanji Rattanji Mistri 4 
(1943) AIR 1943 Cal 128 w 80) = 

47 Cal WN 130, B. B. 

a Ltd, v. i 


andi 
928) ) ATR 1926 Lah 589 18) = 
Ind Cas 286, Bishambar Nath 
ag Municipal Committee, Delhi 8 
En AR na Lah 523 (V 12) = 
LR 657, Mitra v. Municipal 
Contes, Lahore 


K. N. Menon, for Petitioner; Govt. 


Pleader, for Respondent. 

ORDER :— The plaintiff is the revi- 
sion petitioner. He has come up in revi- 
sion against the ore vacating interim in- 
pence issued in the first instance res- 

hiat the defendant-State from obstruct- 

ing oF locking the sluice which is the B 
Schedule item in the plaint. The suit it- 
self is for a permanent injunction to res- 
. train the defendants from interfering with 
the free flow of water through the sluice, 
Against the order refusing e injunction 
civil miscellaneous appeal was filed in the 
District Court, which was dismissed. The 
plaintiff-petitioner is stated to be the owner 
of over 17 t of paddy land which is 
bounded on all sides by. bunds. On the 
eastern side there is a river and the river 
water is let in through the sluice for the 
paddy ea and for prawn fishing. 
According to the plaintiff, the sluice is the 
only contrivance by which water could be 
let in, and let out Both for paddy culti- 


vation hese rawn fishing process of 
lettin letting out, of water is es- 
sen’ 


The bund has now been acquired by 
the Government under the Land Anadis 
tion Act for the alleged purpose of facili- 
oe ae cultivation in the Vallarpadam 

ma aintiffs case is that now the 

sluice has been closed and thereby flow 
of water into the Pie we a land has been pre- 
vented and resulted in conside- 
rable at to him. From the side of 
e Government, assurances were given to 
the plaintiff and other cultivators that by 
the acquisition, no difficulty at all would 
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due to 


ALR. 
be caused to the cultivators in the matter 
of the use of the sluice for aay cultiva- 


tion and prawn fishing. oan the definite 
case of the Bee 4 E oo mia the 
sluice his paddy land ka been rendered 
useless. 


The State in its counter-affidavit 
has stated that representations were re 
ceived from institutions and the public of 
Vallarpadam who are engaged in paddy 
cultivation, and to protect their interests a 
scheme was formulated by the Government 
to put oD a permanent bund on the eastern 
side of Vallarpadam with a view to pre- 
vent the flow of saline water into the paddy 
fields and damage to the crop. In im- 
plementation of the scheme, the Parag wag 
acquir the Government. a legal 
consequence of the acquisition, es bund 
along with the improvements _ thereon in- 
cluding the sluices, has passed on to the 
possession of the Government. An award 
was duly passed fixing the compensation 
e affected parties. The area ac- 

ired has already been handed over to 
minor irrigation department for con- 
struction of the bund. Tho plaintifs alle- 


l focn that the acquisition was subject to 


t of access to the river water, is 


The State would have it that under 
Section 18 of the Land Acquisition Act 
the land has vested in the Government free 
of all encumbrances. The minor irrigation 
department has pn to construct a 
be pau masonry sluice at the mouth of 

ne spore thodu and there will be no 
cious in regulating the water in the 
plain nilam since the thodu is adja- 
cent to the petitioner’s nilam. The further 
allegation that the a ition was mace to 
pitiate certain political parties is 
aac ied. The Baca is not entitled in ne 
to gaaon d e oe proceedings. 
Court has considered 
the ee slits all relevant stand-points 
and come to the conclusion that the plain- 
tif has not made out a case for an interim 
injunction. The argument advanced on 
the side of the plaintiff that the plaintiff 
has obtained an easement of necessity as 
a consequence of the acquisition did not 
find favour with the learned Munsiff. From 
the trend of the order of the learned Mun- 
siff it would appear that all that the plain- 
tiff is entitled to now, is to get compensa- 
tion for the value of the land as also dam- 


age, any, by him on account of 
e acquisition, and this view has been up- 
held by the learned appellate Judge. 
In dealing with the various questions 
mooted, the rt to some extent had to 


enter into the merits of the case which I 
think could have been avoided “The 
rule that gbefore the issue of a tempor 

injunction the Court must satisfy itse 

that the plaintiff has a prima facie case, 
does not mean that the Court should exa- 
mine the merits of the case closely and 
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come to a conclusion that the plaintiff has 
a case in which he is likely to succeed. 
This would amount to pre-judging the case 
on its merits, All that the Court has to 
see is that on the face of it the person 
applying for an injunction has a case which 
n consideration and which is not bound 
to fail by virtue of some apparent defects. 
The balance of convenience also has to be 
looked into”. (AIR 1926 Lah 589). Iam 
in respectful agreement with the above 
statement of the law. In the interests of 
justice, I would like to point out that 
whatever observations made by the Courts 
below and to be made by me in the pre- 
sent order shall be with reference to the 
injunction matter alone and shall not in 
any way bind the Court in trying the 
issues in the case. 

4. Learned counsel argued that it 
is incorrect to say that by the acquisition, 
the property has vested in the Government 

ee from all encumbrances. For this posi- 
tion, he relied on Collector of Bombay v. 
Nusserwanji, AIR 1955 SC 298 wherein it 
was observed: 

“The word ‘encumbrance’ in Section 
16 (of the Land Acquisition Act) can only 
mean interests in respect of which a com- 
pensation was made under Section ll, or 
could have been claimed.” 


In the present case, the learned counsel 
would point out that no compensation for 
the damage caused has been awarded, and 
not even offered, and that being the case 
the sluice which was used by the plaintiff 
for letting in and letting out water cannot 
be teated as an encumbrance and the 
property cannot be said to have vested in 
the Government free from encumbrances, 
I was told at the bar that the _ plaintif 
has claimed damages for all the loss sus- 
tained by him on account of the acquisi- 
tion including the closing’ of. the sluice and 
the matter is now engaging the attention 
of the civil Court. Compensation on that 
account was refused by the acquisition 
ey as the plaintiff was not able to 
satisfy him on evidence that such loss has 
in fact been sustained by hi The mat- 
ter is still at large and it is open to the 
plaintiff to work out his rights in the forum 
already chosen by him, 

5. Learned counsel then argued 
that the B Schedule property is necessary 
for the convenient enjoyment of A Sche- 
dule, that even if the existing easements 
are extinguished by the acquisition, i 
right to let in water is a fresh easement 
that has sprung up from the acquisition it- 
self and he is entitled to protection of 
those easements. In Mitra v. Munici 
Committee, Lahore, AIR 1925 Lah 523 it 
is observed that “an acquisition under Sec- 
tion 16 vests the land absolutely in Gov- 
ernment free from all encumbrances in- 
cluding easements, even if they come into 
existence only at the time of the acquisi- 
tion”. The contention therefore is prima 
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facie unsustainable. .Encumbrance, of 
course, cannot take-in obligations _ created 
by nature but in the present case the obli- 
gation claimed is not one created by na- 
ture. It is an encumbrance created by 
the act of the plaintiff himself. Such an 
encumbrance extinguish by the acqui- 
sition. “A portion of he bed of a natural 
navigable stream which flows rough 
lands of many owners is not and cannot be 
the private property of the person in whom 
that portion of the bed of the stream is 
vested (by the procesala: unter the Land 
Acquisition Act). He therefore no 
right to divert the water of the stream in 
such a way as to interfere with the natural 
rights of other persons in the stream”. 
(B. B. L. Railway Co. Ltd. v. Nrisingha 
Charan, AIR 1 Cal 128). 


uisition. It is the definite 
efendant-State that the pur- 
pose in putting up a strong bund is to pre- 
vent the flow of saline water into the 
paddy fields. The plaintif being a well- 
to-do cultivator can prevent tbe entry of 
saline water, if he wants, at his own cost. 
But that is not possible in the case of 
small cultivators and it is to protect the 
interests of such cultivators that the pre- 
sent scheme has been promulgated by the 
Government. 


It is also significant that the plaintiff 
has not so far questioned the purpose of 
the acquisition. ‘That being the case, his 
right, it at all, is only to claim compensa- 
tion for the land and for the loss of ame- 
nities, if any, on account of the acquisi- 
tion. Now that the suit” is pending before 
the Court below, I do not propose to go 
further into the matter and would caution 
once again that the Court below in trying 
the issues shall not be influenced by ‘any 
of the observations made in this order. 
Subject to these observations, the revision 
petition is dismissed, 

Petition dismissed. 


_ 
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P. UNNIKRISHNA KURUP, J. 

Seva Samaj Sanchalak Govardhandag 
Kalidas, Petitioner v. State of Kerala and 
others, Respondents. 

Civil Revn. Petns. Nos. 894 and 925 
of 1970, D/- 8-11-1971. 

(A) Limitation Act (1963), S. 5 — 
Condonation of delay — Sufficient reason 
— Mistaken advise of counsel. 

In the absence of laches on the part 
of the applicant the delay caused by the 
mistake a the counsel should be treated 
as sufficient cause. (Para 8 

(B) Civil P. C. (1908), S. 115 — Re- 
vision — Exercise of jurisdiction illegally 
— Dismissal of application for condona- 
tion of delay on-ground that wrong advice 
of counsel was not sufficient cause — Held 
court acted with illegality in exercise of its 
jurisdiction. (Para 2) 

V. Harihara Iyer, for Petitioner (In 
both Petns.); Govt. Pleader (for No. 1), T. 
S. Venkateswara Iyer (for Nos. 6 and 7) 
and V. Parameswara Menon (for Nos. 2 to 
5), for Respondents (In both Petns.). 

ORDER :— This revision pétition is 
filed against an order of the District Judge 
of Ernakulam, whereby I. A. No. 47 of 
1969 for condoning the delay in the pre- 
sentation of C. M. A. No. 8 of 1969 be- 
fore the District Court, was dismissed. 
The petitioner filed O. P. No. 7 of 1965 
for permission to sue in forma pauperis in 
the Munsifs court of Cochin. That peti- 
tion was dismissed b 
court dated 18-8-1967. The petitioner fil- 
ed a C. R. P. in the High Court against 
the order, which was dismissed on the 
ground that no C. R. P. was maintainable 
as the proper remedy was to file an appeal 
The petitioner then filed C. M. A. No. 8 
of 1969 and along with it filed I. A. No. 
47 of 1969 for condoning the delay. The 
grond alleged by the petitioner for the 

elay was that his legal adviser had, under 
a mistaken impression, advised him to file 
the C.R.P. and that he did so bona fide 
and came to know that no revision peti- 
tion lay only when it was dismissed by the 


the order of the 


High Court. According to the petitioner, 
as soon as the certified copy produced in 
the High Court along with the C.R.P. was 
got back by the petitioner, the C.M.A. 


and the I.A. for condoning the delay were 
filed in the District Court. 

2. The order under challenge. has 
roceeded on the basis that the C.R.P. had 
feen fled deliberately to get over the 
period of limitation in flin the appeal 
and no affidavit had been filed from the 
counsel stating that it was because of the 
wrong advice pon by the counsel that 
the C.R.P. had been filed. The lower 
Court has also stated that even if the alle- 
gation of mistaken advice ‘given by the 
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counsel be true, that is not sufficient reason 
as contemplated by Section 5 of the Limi- 
tation Act and, therefore, there is no fusti- 
fication to condone the delay. Shri Hari- 
hara Iyer, learned counsel for the peti- 
tioner, contended that the mere fact that 
an affidavit had not been ed b 


for rejecting the contention 

tioner, that in the affidavit 

petitioner it has been clearl 
the mistake arose because of the 
advice given by the petitioners counse 
and that the said affidavit had been attest- 
ed By She Harihara Iyer and that he him- 
self filed the I.A. and the C.M.A. be- 
fore the lower Court. His contention was 
that if all these circumstances had been 
taken into account, it would be very clear 
that the counsel had to admit that it was 
because of the wrong advice avn by him 
that the C.R.P. came to be filed and that 
there was no deliberate intention on the 
part of the petitioner to protract the pro- 
cea a The learned counsel for the 
respondents strenuously contended that in 
the absence of an affidavit from the coun- 
sel, the lower Court was fully justified in 
refusing to accept the version of the peti- 
tioner and also that this court sitting - in. 
its revisional jurisdiction, should not inter- 
fere with the discretion exercised by the 
lower court in the matter of refusal to 
condone the delay. After havin heard 
counsel on both sides at great Tage, I 
am satisfied that the delay in filin the 
Civil Miscellaneous Appeal arose ba 
of the wrong opinion given by the counsel 
and that it would erefore constitute 
sufficient cause for the condonation of the 
delay under Section 5 of the Limitation 
Act. Various authorities were cited on 
both sides on the question as to whether 
a wrong advice iven by the counsel 
would constitute sufficient cause for the 
eondonation of the delay. The preponder- 
ance of judicial authority is in favour of 
the view that if the delay was occasioned 
by the ene oe? given by the counsel, 
it would ordinarily constitute sufficient 
reason for the condonation of the delay. 
I do not think it necessary to refer to the 
various decisions as the position is well 
settled that in the absence of laches on 
the part of the petitioner, the delay caused 
by the mistake of the counsel should be 
treated as sufficient cause. Mr. Venkete- 
swara Iyer for the respondents vehemently 
contended that even if the order passed by 
the lower court was illegal, is court 
would not be justified in interfering with 
it under Section 115, Civil Procedure 
Code. In my opinion, the lower court has 
acted with illegality in the exercise of its 
jurisdiction as it thought that. a wrong ad- 
vice given by the counsel would not consti- 
tute sufficient cause as contemplated by 
Section 5 of the Limitation ct. The 
lower court has therefore proceeded on 
the . basis that it has no jurisdiction to con- 
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done the delay and the case therefore 
clearly comes within the scope of Section 
115 of the Civil Procedure Code. ' 

3. This Civil Revision Petition is 
allowed and the order in I. A. No. 47 of 
1969 is reversed and the delay condoned. 
Tt would follow that C. R. P. No. 925 of 
1970 has also to be allowed and the order 
dismissing C. M. A. No. 8 of 1969 has to 
be set aside. It is accordingly reversed 
and C. M. A. No. 8 of 1969 is restored to 
file and the lower court is directed to dis- 


pose it according to law. In the circum- 
stances, there be no order regarding 
costs, 


Revision allowed. 
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GOVINDAN NAIR, J.:— I have had 
the benefit of reading the judgment of 
Isaac, J. I agree with the conclusion reach- 
ed in that judgment. But I regret I am 
unable to agree with the view that there 
is no customary law in the matter of in- 
heritance applicable to the Valan Commu- 
nity. In Thommen v. Konnunni, 1955 
Ker LT 564 it was decided that a daugh- 
ter is not an heir and in Kuttan v. Neela- 
kandan, 1966 Ker LT 790 it was ed 
that in the Valan Community Marumakka- 
thayee heirs do not exclude the Makka- 
thayee heirs and that the Valans follow 
the Makkathayam system of inheritance. 
Both these decisions proceed on the basis 
that in the matter of inheritance the Valan 
Community has a customary law and the 
Hindu Law is not applicable. Reliance 
has been placed on the History of Kerala 
by Mr. Padmanabha Menon, the Cochin 
State Manual by Achutha Menon, the Co- 
chin Tribes and Castes by Ananthakrishna 
Tyer, Castes and Tribes of Southern India 
by Edgar Thurston and the ‘Travancore 
State Manual by Velu Pillai and other 
publications. These are not of course 
treatises on law. But they do give, to the 
extent to which they go, the practises and 
customs followed by the castes and tribes 
dealt with therein and thus afford *...... 
such reasonably clear proof as the court 

ill, in the circumstances of each case, in- 
sist upon for proving any other fact”. (vide 
25 Cochin 584, 39 Cochin 19). In this 
connection a passage from the decision in 
a Ker LT 564 may usefully be extract- 


“I am prepared to assume that the 
Hindu Law as such is not appi enie to 
the Valans and that as a result the stand- 
ard of proof required to establish a rule 
of customary law in their community ‘need 
not come up to the standard required for 
making out a custom in derogation of a 
known body of antecedent law postulated 
to be generally binding such as the Hindu 
Law or the Mahomedan Law’ and that all 
that is required ‘is such reasonably clear 
proof as the court will, in the circumstances 
of each case, insist upon for proving any 
other fact’. See 25 Cochin 584 and 39 
Cochin 19. In other words, as stated in 
the latter case the evidence adduced in 
support of the custom need not be ‘sub- 
jected to those well known tests which 


- are applied to the case of an alleged cus- 


tom contrary to, or in derogation of, the 
ordin law, but should be viewed merely 
as evidence addu to show what is the 
rule of the customary law itself and ‘in 
any enquiry into what the customary law 
of the parties is we do not start with any 
bias in favour of a particular view — that 
daughters are or are not entitled to suc- 
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ceed along with the sons — and see whe- 
ther the evidence adduced is sufficient _ to 
displace it. The enquiry itself is — what 
is the customary law of the community, 
and this has to be ascertained, like any 
other question of fact on the evidence in 
the case.’ If the court comes to the con- 
clusion that a certain customary law has 
been proved, then that is their law which 
the court must apply to them. If not, 
then the court will, in the absence of proof 
of what their law is, apply to them rules 
of justice, equi and good conscience. 
This in fact, is the ratio of the decision in 
Kochi v. Raman, 21 Cochin 1 FB)” ' 

2. In the case of the Valan Com- 
munity when it is seen on a reference to 
the publications referred to that there is 
a customary law of inheritance it is the 
above passage that is apposite and not that 
in 1967 Ker LT 895 = (AIR 1967 Ker 
259) that a custom can receive the recog- 
nition of the court only when there is 
satisfactory proof of usage. ` 

“_...so long and peep acted upon 
in practice, as to show that it has, by com- 
mon consent, been submitted to as the 
established governing rule of the particular 
family, class, district or country; and the 
course of practice upon which the custom 
rests must not be left in doubt, but be 
proved with certainty.” 

3. Relying on the passages fom 
the publications referred to in the two 
decisions, 1955 Ker LT 564 and 1966 Ker 
LT 790,.and on these decisions, the cor- 
rectness of which, with respect, I do not 
see any grounds to doubt, particularly at 
this distance of time, it has to be held that 
according to the customary law of inherit- 
ance in the V Community a widow 
does not get any share in the estate of her 
deceased husband and does not even get 
a right of residence. 

4, It is however not necessary to 
express any final opinion on the question 
in this case. In the light of what is stated 
above the Hindu Law cannot apply and 
assuming that the customary law not 
been established on the question whether 
a widow inherits her husband’s property, 
the principles of justice, ay ee good 
conscience must apply. On this principle 
if the widow is to get a share equal to 
that of a son, she will get a share in the 
homestead left by her deceased husband. 
Would that be sufficient to take her out 
of the definition of the term ‘kudikidappu- 
karan’ in Section 2 (25) of the Kerala Land 
Reforms Act? I think not. The definition 
is in these terms: : 

“2 (25). ‘Kudikidappukaran” means a 
person who has neither a homestead nor 
any land exceeding in extent three cents 
in any city or major municipality or five 
cents in any other municipality or ten cents 
in any panchayat area or township, in pos- 
session either as owner or as tenant, on 
which he could erect a homestead and— 
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(2) who has been permitted with or 
without an obligation to pay rent by a 
peron in lawful possession of any land to 
ave the use and occupation of a portion 
of such land for the purpose of erecting a 
homestead; or 

(b) who has been permitted by a per- 
son in lawful possession of an to 
occupy, with or without .an obligation to 
pay rent, a hut belonging to such person 
and situate in the said land; and ‘kudi- 
kidappw’ means the land and the bome- 
stead or the hut so permitted to be erected 
or occupied together with the easements 
attached thereto:” 
The expression ‘homestead’ used in the first 
part of the first paragraph of the definition 
will have to be understood in the context 
according to its plain ordinary meaning; 
‘dwelling house. The application of the 
definition in clause (b) of Explanation If 
will lead to anomalies. : 

5. The question then is can the 
first defendant be said to have a home- 
stead. Such a view is not possible even 
if it is assumed that the first defendant has 
a right of residence in the dwelling house 
left by her husband or even if she is en- 
titled to a share therein as an heir. A per- 
son can be said to have a ‘homestead’ only 
when that person has a homestead of her 
own. With respect I am unable to agree 
with the view expressed by Raghavan, J. 
in the judgment under app and in the 
decision in 1966 Ker LT 790 that an inte- 
rest in a homestead is sufficient to take a 
erson out of the definition in Section 2 
25) of the Kerala Land Reforms Act. 

6. The appeal is allowed and the 


suit is dismissed. The parties will pear 
their costs throughout. 

ISAAC, J.:— This is an appeal under 
Section 5 of the Kerala High Court Act, 


1958, from the decision of a learned Single 
Judge of this Court in a Second Appeal in 
ennamma v. St. Pauls Convent, 1966 
Ker LT 762. The appeal arises out of a 
suit for eviction of the two defendants 
Fona land which belongs to the plaintiff, 


. The appellant is the first defen- ~ 
dant. She is a widow belonging to the 

community of Valans; and the second de- 

fendant is her son throu her deceased 
husband Sanku. Admittedly they are vesi- 
ding in a house which the first defendant's 
father constructed in the said land with 
the permission of the plaintiff, and which 
he bequeathed to her under his last will 
The plaintiff would not be entitled to evic- 
tion, if the first defendant is a “Kudikidap- 
pukaran” as defined in Section 2 a of 
the Kerala Land Reforms Act, 1963. It 
is alleged in the plaint that the defendants 
have their own properties and house, and 
the plaintiff is, therefore, entitled to get 
them evicted. In other words, the plain- 
tiff sought eviction on the ground that the 
defendants are not “Kudikidappukars”: 
The first defendant alone contested the suit. 
She pleaded that she was not possessed of 


fe 
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an: , and that-she is a Kudi- 
re aad entitled to the protection of 
the above Act. . 

9. The defendants admitted in 
their evidence that the second defendant's 
father, Sanku, owned a land having an sx- 
tent of 31/4 cents and a house therein 
within the limits of the Mattancherry Mu- 
nicipality at the time of his death. But 
they stated that the first defendant had no 
right in the above property for two rea- 
sons. One is that she was divorced by 
Sanku, long before his death, the 
other is that, under the law applicable to 
the Valans, a widow has not got any right 
in her husband’s property. e case of 
divorce was found to be untrue by all the 
Courts below. Admittedly, there is no 
evidence . which deserves consideration, as 
to the existence of any customary law in 
the community of Valans relating to the 


” rights of a widow in her husbands pro- 


perty. The trial Court held that in the 
absence of any such evidence, “Hindu 
Mitakshara law as such must be deemed 
to apply”, that under that law, she may 
have only a right of residence in the hus- 
band’s house, and that such a right would 
not deprive the first defendant of her right 
as a Kudikidappukari in the suit land. Ac- 
cordingly the suit was dismissed. 

10. The first appellate Court differ- 
ed from the above view. It held that 
Hindu law as such would not apply to the 
Valans; that, in the absence of any custom 
indicating a particular line of devolution 
of property, the principles of justice, 
equity and good conscience would apply, 
that according to the said principles, the 
widow would at least have a right of resi- 
dence in her husband’s house, and that a 
person having such a right would not be 


a Kudikidappukari. In view of the 
matter the appellate Court decreed 
the suit. 


li. In second appeal, the learned 
Single Judge held that the Hindu law ap- 
Die to the Valans, under which the first 

efendant was entitled to a right of resi- 
dence in her deceased husband’s house, 
and that a person having such a right 
would not be a Kudikidappukaran, Ac- 
cordingly he agreed with the conclusion of 


the lower appellate Court, though for a` 


different reason. 


12. All the three Courts found 
that the first defendant has a right of resi- 
dence in her deceased husband’s house. 
The trial Court held that such a right 
would not deprive her of the right of a 
Kudikidappukaran, while the first appel- 
late Court and the learned Single Judge 
differed from the above view. The tri 
Court and the learned eingle Judge of this 
Court held that the Hindu law applies to 
the Valans, while the first appellate Court 
held to the contrary; but no one has stated 
any reasons. Before us, it was contended 


by counsel for the first defendant, that, in 
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the absence of any custom to the contrary, 
the Hindu law applies to the Valans, as 
they are Hindus, that under the said law, 
the first defendant had no manner of right 
in the property left by her deceased hus- 
band, which was his self-acquisition, and 
that she was, therefore, a Kudikidappukari. 
It was also contended that the plaintif 
can succeed only if it is established that 
the first defendant has a homestead or 
sufficient extent of land as mentioned in 
Section 2 (25) of the Kerala Land Reforms 
Act, and that, for that purpose, it was not 
enough if it establishes that the first defen- 
dant’s husband died leaving property, but 
it must also satisfy the Court as to what is 
the law under which she would inherit 


her husband’s property. Admittedly, the 
aly property which the first defendant’s 
husband owned at the time of his death 


was the one which he purchased as per 
Sale deed Ext. P-6 dated 6-6-1117 and the 
house which he subsequently constructed 
therein. The contention that the widow 
would have no right in the said property, 
as it was a self-acquisition of the husband 
has been advanced before us for the first 
time. But it cannot be rejected on that 
ground as it is a pure question of law. 
Alternatively, it was contended that, even 
if the Hindu law did not apply and she 
was entitled to right of residence in her 
deceased husband’s house or she had a 
share in his property along with her son 
under the principles of justice, equity and 
good conscience, such aright would not de- 
prive her of her right as a Kudikidappukari 
under the Kerala Land Reforms Act. The 
first two contentions relate to the question 
whether the first defendant has any right 
in her deceased husband’s property; and 
this may be considered presently. 


13. In Mercillia Lewis v. Nani, 
1954 Ker LT 681, a Division Bench of 
the Travancore-Cochin High Court held, 
on the authority of a passage appearing at 
page 82 of Mayne’s Treatise on Hindu 

w and Usage, 1953 Edition, that Hindu 
Law applies to all Hindus by birth as well 
as to Hindus by religion, except to those 
who are govemed by customary laws. 
Therefore, any claim in derogation of the 
rule of the Hindu law can only be sus- 
tained under a custom which has to be 
pleaded and established, unless it be one 
recognised beyond controversy as in the 
case of those who follow the Marumakka- 


thayam or the Aliyasanthana law. That 
case related to the Kammal as (black- 
smiths) in Cochin, wherein a married 


daughter claimed share in the property of 
her deceased father. oe 


14. In Chakki Amma v. Sundara 
Tyer, 1955 Ker LT 101 another Division 
Bench of the ‘Travancore-Cochin High 


Court, consisting of Koshi C. J. and San- 
karan J., held that in the case of a Hindu 
community governed by custom or usage 
and not by the strict principles of Hindu 
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Mitakshara law, the principles of justice, 
equity and good conscience would apply, 
in the absence of 


“It is well settled b 
sions of the Cochin 
fore the enactment of the 
Act, the Makkathayam Thiyyas (commonly 
known in the State as Ezhavas) were gov- 
erned by custom or usage and not by 
the strict principles of Hindu-Mi 
Law. If custom was not proved in a parti- 
cular case courts used to decide questions 
of inheritance etc. arising in the case of 
such parties, according to principles of 
justice, equity and conscience, 
tically all the decisions bearing 

int are referred to in (1124) 40 
79 at p. 189 (FB)? 


on the 
Cochin 


15. The Full Bench decision of 
the Kerala High Court in Narayani Amma 
v. Sankara Pillai, 1980 Ker LT 1195 = 


(AIR 1961 Ker 149 (FB) 
with the question of the 
applicable to Sree Bandara Chettis belong- 
ing to Trivandrum District: The 
Court referred to Section 18 of the Tra- 
vancore Civil Courts Act, and held that, 
by virtue of the said provision and the 
corresponding provisions contained in the 
Travancore- in Civil Courts Act as well 
as the Kerala Civil Courts Act, the Court 
was bound to apply the rules of Hindu 
law, unless there was a custom modifying 
the same, since the parties were Hindus. 
Section 18 of the Travancore Civil Courts 
Act 


reads: 

“Where in any suit or proceeding, it 
is necessary for any Court under this Re- 
polation to decide any question regarding 
_ succession, inheritance, marriage or caste, 
or any igious usage, or institution,— 


. (a) the Mohommadan law in cases: 


where the ies are Mohommadans, and 


(b) any custom (if such there be) 
having the force of Jaw and governing the 


orm 

less such law or custom has, by legis 

enactment, been altered or abolished, 
(c) in cases where no specific rule 

exists, the Court act according to 
E equity and good conscience.” 


6. There is a similar provision in 


Section 24 of the Travancore-Cochin Civil 
Courts Act, 1951; but there is no such 
corresponding 
Courts Act, 1958. Perhaps the above pro- 
vision may be justified as one laying down 

e law in of the matters mention- 
ed therein, ‘and not one which fetters the 


duty of the Court to decide those matters 
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according to law. - Whatever that may be, 
this Court is not concerned with it, as 
such a provision is not contained in the 
Kerala Act, as wrongly thought by the Full 
Bench. I do not also think that the above 
statutory provisions lays down a law con- 
trary to the principle envisaged in 1955 
Ker LT 101. The said provision only 


says— 
(a) apply the Mohammadan law to 
Mohamma: and the Hindu law to 


principles of justice, equity 
and Bdge conscience. aa 
All that the decision in 1955 Ker LT 10 
said was that the Hindu law as such di 
not apply, a custom having the force of 
law was not established, and that, there- 
fore, the matter would be governed by the 
principles of justice, equity and good cons- 
cience. 


17. I shall quote one ge from 
ochin Chief 
Court in 21 Cochin 1 (FB), which, in my 
view, contains a very’ clear statement of 
the correct legal position, That case relat- 
ed to the claim of an Ezhava lady in-Co- 
chin for a share in her deceased father’s 


estate. The estion posed was whether 
a party 'who claims a share by inheritance 
in the property of a deceased person can 


evening the succession and the only law 
the custom prevalent among them, un- 
less that party establishes that custom, The 
Court ‘said: 

“Even in the absence of proof of a 
custom, this Court is bound to declare the 
law, when there is a question of inheri 
tance before it To den the plaintiffs 
right to inherit is practi to declare the 
defendant’s right. Since then as the Court 
has to choose between the plaintiff and the , 
defendant, it will make its choice according to 
justice, equity and good conscience in the 
absence of an established law governing 
the inheritance or a custom having the 


18. This decision was followed by 


- the Division Bench of the Travancore-Co- 


chin High Court in 1955 Ker LT 101 al- 
ready referred to, and also by M. S. Menon 
J. in another decision of the same Court 
in 1955 Ker LT 564. In the latter deci- 
sion, the learned Judge said: — 

“The enquiry itself is what is-the cus- 


the case, 
If the Court comes to. the conclusion that 
a certain customary law has been proved, 
then that is the law, which the Court must 
apply to them. If not, then the Court 
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will, in the absence of proof of what their 
law is, apply to them es of justice, 


ity and good conscience, ‘This, in fact, 
co ratio ot the decision in 21 Cochin 
1 ŒB)” 

19. Reliance has been placed by 


counsel for the first defendant on this de- 
cision in support of his contention that a 
widow under the customary law applicable 
to the Valans in Cochin is not entitled to 
any right in her husband’s property. In 
that case, the question was whether a 
daughter was entitled to a share along 
with her brothers in the estate of their de- 
ceased father, who belonged to the com- 
munity of Valans in Cochin. The learned 
Judge negatived her claim, holding that it 
was well established on authorities that a 
daughter belonging to the above communi 
had no right in her father’s estate, 

the authorities he relies on for the above 
conclusion are mentioned in the following 
passage of his judgment: 

The Valans form one of the two im- 
ortant fishing castes of Cochin, the other 
beng the Arayan or Kadalarayan and ac- 
cording to Mr. Padmanabha Menon in his 
history of Kerala, Vol. IU, P. 468:— 

“While the Valans follow a mixed 
form of inheritance the Arayans observe 
Makkathayam. The Valans divide their 
self-acquired property equally among their 
nephews or antharavans and sons.” 

Mr. Padmanabha Menon was one of 
the leading lawyers of Cochin and the 
book was edited and published after his 
death by another eminent lawyer, the late 

. T. K. Krishna Menon. There can be 
no doubt that if a custom as alleged by 
the. appellant obtained in the community it 
would have found ecific mention and 
cannot attribute the absence of a reference 
to such a custom to anything other than 
the absence of the custom itself. 


There are references to the rules of in- 
heritance obtaining among the Valans at 
p 204 of the Cochin State Manual by Mr. 

. Achutha Menon, at p. 286 of Volume I 
of the Cochin Tribes and Castes by Mr. 
Ananthakrishna Iyer and in Mr. Tyer’s Note 
on Valans in Volume VII of Thurston’s 
Castes and Tribes of Southern India, There 
is nothing in these passages also which will 
in any way lend suppa to the existence 
of the custom as eged in this case.” 

: 20. It would be useful in this con- 
text to notice another decision of the 
Kerala High Court by Raghavan J. in 1966 
Ker LT .790, That case related to the 
Valans of Travancore; and the controversy 
was whether the law of inheritance appli- 
. cable to that community was Makkathayam 
or Marumakkathayam. The learned Judge 
referred to the above mentioned decision 
of M. S. Menon J. and relied on same 
treatises. He also referred to the Travan- 
core State Manual by Velu Pillai and Castes 
and Tribes of Southern India by Edgar 
Thurston, who only follows Mr. L. K. 
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Anantha Krishna Iyer, and to the Census 
Report of 1931. The learned Judge then 


- stated: 


“What appears from the aforesaid 
works is that Arayans,’ Marakkans, Mukku- 
vans, Nulayans and Valans are fishermen 
communities; and that most of them follow 
Makkatpayari and some of them a mixed 

stem of Makkathayam and Marumakka- 

ayam. None of them is said to follow 
Marumakkathayam alone as claimed in the 
present case. The works referred to above 
also show that Valans, with whom I am 
directly concerned in this case, follow 
Makkathayam and probably a mixed system 
of Makkathayam and Marumakkathaym, In 
this case the claim of the plaintiffs is that 
the law applicable is Marumakkathayam; 
while the defendants claim that the system 
of inheritance applicable is Makkathayam. 
I am inclined to thi in the light of the 
above discussion, that the law applicable 
is Makkathayam.” 


21. Both the learned Judges seem 
to agree that the Hindu law as such does 
not apply to the Valans. I respectfully 
agree with the above view. There is nei- 
ther authority nor any valid reason to hold 
that the Valans are governed by the Hindu 
law. The view taken by the learned Judge 
in the decision under appeal cannot, there- 
fore be sustained. 


22. If the Hindu law does not 
apply, it follows on the authority of the de- 
cisions which I have cited above, that the 
parties would be governed by the . custo- 
mary law, if any, which is set up and prov- 
ed, and in the absence of any such proved 
custom, by the principle of justice, equity 
and good conscience. e customary 
law is well established on authorities, there 
is no question of again establishing it b 
evidence. Speaking with great respect. y 
am slow to accept the treatises relied on by 
M, S. Menon J. or Raghavan J. in the two 
decisions referred to above as authorities 
which establish the customary law applic- 
able to any of the communities dealt with 
therein. The learned authors themselves 
have no such claim. They deal only in a 
general manner about the numerous castes 
and tribes in Kerala, who follow different 
religions and diferent laws with so many 
variations. Mr. K. P. Padmanabha Menon 
ia his History of Kerala says as follows 
about the Valans: 

“They have but little property which 
they can call their own, being but day 
labourers and fishermen, acquiring some- 
thing sufficient for the needs of the day 
and eking out a somewhat miserable exis- 
tence.” — (Vol. IN, page 468). 

All the learned authors are 
agreed that this was the social and econo- 
mic position of the Valans in Kerala. In 
such a community, there is very little scope 
for having an established customary law 
regarding succession, None of the learned 
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authors relies on any instance where an 
definite rule of succession has been fol- 
lowed. M. S. Menon J. has stated that 
Mr. K. P. Padmanabha Menon and Mr. 
T. K. Krishna Menon were very eminent 
lawyers of Cochin, and that the statement 
appearing in Mr. K. P. Padmanabha 
Menon’s book which was edited by Mr. 
Krishna Menon should be taken as autho- 
rity regarding the customary law of inherit- 
ance applicable to Valans. Mr. Padmana- 
bha Menon’s treatise is a monument of 
labour, learning and industry. But it is 
not a treatise on the law eoeeate to any 
of the castes and tribes dealt with therein, 
though there is passing reference to that 
matter in appropriate places. I am not 
prepared to treat a statement appearing in 
such a book as gether) down .the correct 
law of succession applicable to the Valans, 
by virtue of the fact that Mr. Padmanabha 
Menon and Mr. Krishna Menon were emi- 
nent lawyers of Cochin. There is nothing 
to show that they were specialised in this 
branch of the law or that they had any 
special knowledge about this community. 


23. None of the learned authors 
relied on by M. S. Menon J. or Raghavan 
J. has stated with any amount of defini- 
teness what the law applicable to the 
Valans is. M. S. Menon J. held on the 
authority of Mr. Padmanabha Menon’s His- 
tory of Kerala that the Valans follow a 
mixed form of inheritance, and that a 
daughter has no right in her father’s pro- 
perty, while Raghavan J. held that the law 
appi anle to the Valans is Makkathayam, 
which does not necessarily exclude the 
daughters from inheritin along with the 
sons. As pointed out mos Mathew J. in 
1967 Ker LT 395 = ( 1967 Ker 259), 
before an alleged custom can receive the 
recognition of the Court and so acquire 
Tegal force there must be satisfactory proof 

usage, so long and invariably acted 
upon in practice as to show that it has, 
by common consent, been submitted tb as 
the established governing rule of the parti- 
cular family, class, district or country; and 
the course of practice upon which the cus- 
tom rests must not be left in doubt, but 


be proved with certainty. The treatises 
relied on by M. S, Menon J. in 1955 Ker 
LT 564, or by Raghavan J. m 1966 Ker 


LT 790, cannot, therefore, be considered 
as authorities which ly down any recog- 
nised customary law of succession appli- 
cable to the Valans of ia or Travan- 
core. There is also no evidence in the 
instant case worthy of consideration on 
that question. The matter should, there- 
fore, be govemed by the principles of 
equity, justice and good conscience. 


24, In applying the above prici- 
ples, Courts have acted according to the 
following rule. If a community is govern- 
ed by a statutory law which: came into 
force after the succession opened, the pro- 
visions in the statute would be applied 
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on the assumption that the law enacted by 
the legislature is in consonance with the 
custom accepted or acted on by the com- 
munity or that it is in accordance with the 
principles of justice, equity and good con- 


science. there is no such statutory law, 
the rule that equality is priy would be 
applied. In the case of the Valans, there 


is no statutory law governing succession. 
Therefore, the only rule that can be ap 
plied. is; The rulo of agi ity. This is the 
principle followed by the Full Bench of 
the Cochin Chief Court in 21 Cochin 1 
(FB). dicootdingly the first defendant in 
this case would be entitled to share her 
deceased husband’s property equally along 
with her son, who is their only issue. 

25. The next question for consi- 
deration is whether by virtue of the fact 
that she succeeded to a half share in her 
husband’s property, she would cease to be 
a Kudikidappukari as defined in Sec. 2 (25) 
of the Ke Land Reforms Act, 1963. 
That depends on a true interpretation of 
the said definition. It reads: 

“Kudikidappukaran’ means a person 
who has neither a homestead nor any land 
exceeding in extent three cents in any city 
or major municipality or five cents in any 
other municipality or ten cents in any pan- 

ayat area oor township, in possession 
either as owner or as tenant, on which he 
could erect a homestead and— 

(a) who hes been permitted with or 
without an obligation to pay rent by a 
erson in la ossession of any land to 
ave the use and occupation of a portion 
of such land for the purpose of erecting a 
homestead; or 

(b) who has been permitted by a per- 
son in lawful possession of any land to oc- 
cupy, with or without an obligation to pa 
rent, a but PEDE such person an 
situate in the said d and ‘kudikidappu’ 
means the land and the homestead or the 
hut so permitted to be erected or occupied 
together with the easements attached there- 
to: 5 


Cr ee 


The definition has a proviso and six Ex 
plane dags it is not necessary to read them 
or the purpose of this case, except cl. (b) 
of Explanation JJ, which defines “home- 
stead”, That definition is as follows: 


‘homestead’ means, unless the con- 
text otherwise requires any dwelling house 
erected by the person ermitted to have 
the use and occupation of any land for the 
purpose of such erection, and includes any 
such dwelling house reconstructed by the 
Kudikidappukaran in accordance with the 
provisions of Section 79.” F 

26. There is no case that the first 
defendant has got sufficient land as men- 
tioned in Section 2 (25) of the Act on 
which she could erect a homestead. The 
only contention is that she has a homestead 
as she is entitled to a share along with her 
son in the house left by her deceased hus- 
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band or at least to a right of residence in 
the said house. The word “homestead” is 
lain enough; and it means a dwelling 
ouse, But its definition has. caused con- 
fusion, according to which only a meee 
house erected in another erson’s lan 
would be a homestead. The dwellin 
house of a person situate in his own land, 
or a dwelling house constructed by him in 
such a land would not be a “homestead” 
as defined in the Act. The word “homes- 
tead” appears twice in the first part of the 
definition of “Kudikidappukaran’; and if the 
said word is given its defined meaning, it 
would lead to absurd results. It is clear 
from a reading of the definition of “Kudiki- 
dappukaran” that the word “homestead” is 
used in the first part of the definition in 
its plain ordinary meaning; and it is irrele- 
vant whether the homestead is situate in 
his own land or in another person’s land, 


27, It is Section 75 of the Kerala 
Land Reforms Act, 1968, that gives pro- 
tection to a Kudikidappukaran from evic- 
tion. That Section also states the grounds 
under which a Kudikidappukaran can be 

that the first defen- 


evicted. In Holes 
dant was not entitled to protection under 
the above provision of the Act, the learn- 
ed Single Judge said: . 


“Even if, for the sake of argument, It 
is accepted that the widow is entitled onl 
to a right of residence in the homestea 
left by her deceased husband, still it can- 
not be said that she has no sufficient in- 
terest in the homestead so as to obtain 
benefits as Kudikidappukari under Act I of 
1964. It is not so much the right of alie- 
nation the widow has in the homestead that 
has to be considered; but it is her right 
to live in the homestead that is the rele- 
vant question for consideration. The Kudi- 
kidappu right is conferred by Act I of 1964 


on persons who have no ome- 
steads or lands in their posses- 
sion on which they can erect 


homesteads. In view of this clear inten- 
tion of Act I of 1964, it is not possible to 
accept the contention tbat the widow's 
right in the property left by her deceased 
husband is not an alienable one as owner. 
The object of the definition is clear; it is 
to exclude such rights as those of a mort- 
gagee in possession, who may be redeem- 
ed e possession of another homestead 
by the person who claims benefits as a 
Kudikidappukaran should not be precarious 
in the sense that he may be deprived of it 
against his will. The widow’s right is not 
such a right. Again, it cannot even be 
said that her right is not as owner. It 
may be said that she is a joint owner with 
her son with no right to claim partition. 
The right to claim partition or to divide 
the properties is available only to the sons; 
and when that right is exercised, the widow 
is also entitled to a share as owner in the 
properties left by her -deceased husband,” 
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28. The learned Judge took more 
or less the same view in Vasudevan v. 
Sreemathi- Amma, 1966 Ker LT 594, 
wherein he held that a person who has 
got a joint ownership of a family house 
would not be entitl to the protection 
under Section 75 of the Act. The correct- 
ness of the above view has been question- 
ed in this appeal; and the point for deter- 
mination is whether a person who has got 
a joint right of ownership or a right of 
residence along with others in a dwelling 
house can be said to be one who has no 
homestead within tbe meaning of Sec. 2 
(25) of the above Act. If by virtue of 
that joint right, it can be said that he has 
a “homestead”, he would not be a Kudiki- 
dappukaran; and he would be liable for 
eviction. According to the leamed Judge 
the Act does not give the protection of a 
Kudikidappukaran to a person who has got 
such a right in a dwelling house, 

9. I regret I am unable to agree 
with the above view. It appears to me 
that a person can be said to have a thing, 
only if it is his own. he has only a 
jot right in a thing, it is not his own, 

e has it only along with others. In my 
opinion, the Act gives the protection of a 
Kudikidappukaran to every person who 
has no dwelling house of his own, or suffi- 
cient land as mentioned in Section 2 (25) 
in his possession as owner or as tenant on 
which he can erect a dwelling house. The 
question may airse whether a person, who 
would get sufficient land on partition of a 
property in which he has a right as joint 
owner or as tenant-in-common, can be said 
to be one who has no land in his posses- 
sion as owner or as tenant for erecting a 
homestead. That question does not arise 
for decision in the instant case. We are 
only concerned with a joint right of owner- 
ship or residence in a homestead. If a 

erson having such a right can be said to 

ve a homestead, a member of Maru- 
makkathayam tarwad or joint Hindu family 
having a tarwad or family house, would 
not be a Kudikidappukaran, as he has the 
right to reside in the common house. Jn 
the case of a male member of a Maruma- 
kkathayam tarwad, he can reside in the 
tarwad house; but he has no right to per- 
mit his wife and children to reside alon 
with him in that house. In the case o 
a female member, she is not entitled to 
permit her husband to reside in the tar- 
wad house. The position of a member of 

a joint Hindu family or of a person be- 
longing to any other community who has 
pot a joint right along with other mem- 

ers of the family in a common family 
house is not so bad as that of a member 
of a Marumakkathayam tarwad. All the 
same, he would not be a Kudikidappukaran, 
as he can reside in the family house along 
with the other members of the family. 
Take the case of a Christian, Mohammadan 
or a Makkathayee Ezhava, who is a Kudi- 
kideppukaran and whose father has a 
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homestead wherein the father is residing 
with his other children, When the father 
dies, the son inherits a share in the father’s 
homestead, and he would thereupon cease 
to be K uakiop pikara and e would 
forfeit his kudikidappu, though there may 

scarcely any room for him to live in 
the house left by his deceased father. If 
joint right of ownership or residence in a 
dwelling house would disqualify a person 
to be a Kudikidappukaran, such calamitous 
results would follow. In -my view, the 
language employed in S. 2 (25) of the Act, 
which defines “Kudikidappu ” oes 
mot yield to such a construction. The pro- 
vision is intended to give protection to a 
person who has not got a homestead of his 
own, or sufficient land on which he can 
construct one. The homestead must be one 
wherein he can reside to the exclusion of 
all others. The right that the first defend- 
ant has got in her deceased husband’s 
house is not such a right. She would, 
therefore, be a Kudikidappukari entitled to 
the protection of the Act. 

80. In the result, the appeal is 
lowed; and the suit is accordingly dismiss- 
ed. In the circumstances of the case, the 
parties are directed to bear their own costs 


throughout. 
Order accordingly. 
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Markos Aranaoutakis, Petitioner v. 
The Collector of Customs and Central Ex- 
cise, Respondent, 
O. P. No. 4733 of 1969, D/- 24-9- 
1971. 


Customs Act (1962), S. 115 (2) — 
Confiscation of conveyance — Theft of 
articles from the stores of the vessel with- 
out connivance of the captain — Confis- 
cation is not justified. (Para 11) 


The articles inside the bonded store 
are imported into the country in the ves- 
sel and so long as they remain inside the 


vessel they are not liable to pay duty. 
They become smuggled only when they 
_ are taken out of the vessel. In such a 


case the vessel is not used as a means of 
transport in the smuggling of goods or in 
the carriage of smug goo Where 
the goods are practically stolen from the 
vessel without the knowledge of the cap- 
tain, he cannot be held liable to pay import 
duty on the goods. It will also not justi 
confiscation of the vessel. (Paras 11, 12, 14) 
Cases Referred: Chronological 
AIR 1961 SC 264 = 1964 (l) Cri 
ty oes Amba Lal v. Union of 


V. K. Hamsa and K.  Sikhivahanan, 
For Petitioner; George Vadekkel, for Res- 
pondent, 


AP/CP/A236/72/RSK 


Paras 





Markos v. Collector of Customs (P. N. Pillai J.) 


A.L R. 


JUDGMENT:— This petition is di- 
rected against an order, copy of which is 
Ext. P-5, passed by the respondent, the 
Collector of Customs and Central Excise, 
Cochin, the operative portion of which 


“I confiscate absolutely the U.S.A. 
Currency amounting to Dollars 2418-00 
under Section 121 of the Customs Act, 
1962, as proceeds from the sale of 39 cases 
of whisky smuggled from the S. T. Speed- 
way; I also confiscate absolutely the U.S. 
A. currency amounting to Dollars 980.00 
under Section 111 (f) of the Customs Act, 
1962. I impose a personal penalty of 
Rs. 75,000/- (Rupees seventy five thousand 
only) on Mr. Markos Aranoutakis, Master 
on Board S. T. Speedway and a penal 
of Rs. 50,000 (Rupees fifty thonan only, 
on Mr. Karantonis Antonios, 2nd officer 
on Board S. T. Speedway under Section 
112 of the Customs Act, 1962. : 

I also order that the import duty 
amounting to Rs. 22,815.00 leviable on 39 
cases of whisky be paid by the Master of 
the vessel, Mr. Markos Aranoutakis. 

I also confiscate the vessel S 
Speedway under Section 115 (2) of 
Customs Act, 1962, but give the owners 
of the vessel, an option to redeem the 
vessel on payment of a fine of Rs. 70,000 
(Rupes seventy thousand only) in lieu of 
conliscation, within one month or such ex- 
tended period as the undersigned may 
allow on sufficient cause being shown.” 


2 The petitioner is the captain of 


eT 
the 


the vessel, S, T. Speedway. under Liberian 
colours owned by M/s. Gothic Shippin 
Co., Panama, South America. The vess 


arrived at the Cochin Port on September 
5, 1969. On arrival the petitioner tender- 
ed the store list including the private pro- 
perty list. According to the store list the 
vessel held a stock of 456 qt. bottles of 
whisky. The currencies in the possession 
of the officers and crew were declared in 
the private property list. During the ves- 
sel’s stay in the port, three cases, 36 qt. 
bottles, of whisky were supplied to © 
vessel by M/s. D. C. Johar and Sons at 
the request of the petitioner. They were 
also kept in the bonded locker on board 


the vessel. When the vessel de m 
the port on September 7, 1969, by 12 
noon it had a stock of 492 qt. bottles of 


whisky. 

3. As the refrigerated room in the 
vessel had to be repaired the vessel an- 
chored off the Fair Way Buoy at the outer 
roads within the limits of the Cochin Port. 
At 4 P.M. the next day, ie., September 8, 
a party of customs officers went on voard 
the vessel on getting information that 39 
cases of whisky had been landed from the 
vessel by smugglers on payment of U. S. 
Dollars. On checking the contents of the 


-bonded locker of the vessel in the presence 


of the petitioner and the second officer in 
ship it was detected that there was 
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shortage of 89 cases or 468 qt. bottles of 
whisky. 


4, Statements were then taken 
from the petitioner and the second officer. 
The second officer confessed having sold 
89 cases of whisky to five persons who 
came on board in boats by 2 o'clock on the 
night between the 7th and 8th September, 
1869 for 2418 U. S. Dollars. This amount 
as well as 980 U. S. Dollars which he had 
with him, totalling 8848 U. S. Dollars, 
were placed by him inside an envelope 


underneath the bed of the etitioner in 
his cabin. After confessi that he 
pid out the envelope m underneath 

e bed of the petitioner. As regards 938 


U. S. Dollars which belonged to 

officer it had not been declared in the pri- 
vate propery list filed at Cochin on arri- 
val o e vessel. The petitioner in his 
statement denied having had any know- 
lapo about the possession of the 988 U. 
S. llars by the second officer and the 
sale of the 89 cases of whisky by the 
second officer. But he admitted that he 
‘was responsible for the custody and distri- 
bution of the stock to the crew on board. 
After giving opportunity to all concerned 
as to why action Heer not Pe taken vad 
gettin eir explanations the respondent 
pase Ext. P-5 order. 


5. As re the confiscation of 
the 8848 U. S. Dollars and the imposition 
of penalty of Rs. 50,000/- on the second 

cer the same is not challenged in this 
proceeding. What is questioned here is 
only the imposition of the penalty of 
Rs. 75,000/- on the petitioner and the 
imposition of the import duty of Rupees 
22,815/- on the 89 cases of whisky and 
the confiscation of the vessel. 


6. It is by now well settled by 
the decisions of the Supreme Court that 
the fundamental ponani of criminal 
jurisprudence and of natural justice apply 
to proceedings under the Sea Customs 
Act. In Amba Lal v. Union of India, AIR 
1961 SC 264 the Supreme Court said: 


“This Court has held that a customs 
ofBcer is not a judicial tribunal and that 
a proceeding before him is not a prosecu- 
tion. But it cannot be denied that rele- 
vant pobon of the Sea Customs Act 
and the Land Customs Act are penal in 
character. The appropriate customs au- 
thority is empowered to make an inquiry 
in respect of an offence alleged to ve 
been committed by a person wunder the 
said Acts summon and examine witnesses, 
decide whether an offence is committ 
make an order of confiscation of the goods 
in respect of which the offence is commit- 
ted and impose penalty on the person con- 
cerned, see Ss. 168 and 171-A of the Sea 
Customs Act and Ss. 5 and 7 of the Land 
Customs Act. To such a situation, though 
the provisions of the Code of Criminal 

ure or the Evidence Act may not 
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apply except in so far as they are statu- 
tonk made applicable, the fundamental 
priariples of criminal jurisprudence and of 

ustice must necessarily apply. If 
so, the burden of proof is on the customs 
authorities and they have to bring home 
the guilt to the person alleged to have 
committed a parti ence under the 
said Acts by adducing satisfactory evi- 
dence.” 

7. The evidence to connect the 
petitioner with the offences is purely cir- 
tumstantial. The first ci ce relied 
upon is the admission of the second officer 
that he had not disclosed that he was in 
pe of 980 U. S. Dollars and that 
e had sold without the knowledge of the 
petitioner 39 cases of whisky. His state- 
ment has to be taken as a whole. It can- 
not be dissected. Read as a whole it 
shows that the petitioner had no know- 
ledge of the possession of 980 U. S. Dol- 
lars by the second officer and the sale b 
him of 89 cases of whisky from the bond- 
ed store of the ship. 

8. Another 
upon is that 3348 U. S. 
covered from underneath the bed of the 
petitioner in the cabin. Here again the 
statements show that it was placed there 
by the second officer without the know- 
ledge of the petitioner. The cabin from 
where it was recovered was always being 
kept open. It was not locked and all per- 
sons inside the vessel had access to 


the petitioner. In su ces the 
recovery of 3348 U. S. Dollars from 
underneath. the bed of the petitioner in the 
cabin loses importance and it cannot 
be used as a circumstance to connect him 
with the offence. 


9. The next circumstance _ relied 
upon is that the petitioner had admitted 
that he was responsible for the — custody 
and distribution of the stock to the crew 
on board. That does not necessarily show 
that the sale of whisky could not have 
been made without his knowledge. That 
circumstance is perfectly consistent with 
his innocence as well. There were several 
persons working under him in the vessel. 
The second officer was in charge of the 
bonded store. He joined the vessel ag 
second officer only about three mon 
rior to arrival of the vessel at Cochin. 

efore he was put in charge of the bond- 
ed store another person was in charge of 
the same. He was signed off by the peti- 
tioner as it was found that he had un- 
authorisedly sold articles inside the vessel. 
It was thereafter that the present second 
officer was put in charge of the bonded 
store. These statements when read to- 
gether show that the petitioner had reall 
taken all precautions against unauthoris 

sale of articles in the bonded store ‘and 
that it was in spite of that that the 39 
cases of whisky happened to be sold 
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- There is. nothing in the statements to show 
e was in any way negligent. 


10. The last circumstance _ relied 
upon was that there was no tion 
on the part of the petitioner when ques- 
tioned as to why a further quently of 
whisky was ; ed at Cochi when 
there was already sufficient quantity in- 
side the bonded store for consumption on 
board. In Ext. P-5 in the concluding por- 
tion of paragraph 28 it is said: - 

“The Master had no explanation to 
offer when asked specifically why a further 
quantity was purchased at Cochi when 
he had sufficient quantity for consumption 
on board.” 

But a previous portion of the same order 
shows t he had really an explanation. 
Paragraph 28 of Ext. P-5 reads: 


“When it was pointed out to the 


taken 
on bo was far in 
quirements, Taig. the last 
e 


There was sufficient explanation for pur- 
chase of additional quantity `at Cochin 
when there was enough quantity of whisky 
on board the vessel. It was a clear case 
of misreading. The circumstances relied 
upon in Ext. P-5 are not ‘sufficient to con- 
nect the petitioner with the offence. 

11. It is under Section 115 (2) of 
the Customs Act, 1962, that the confisca- 
tion has been ordered. For that provi- 
sion to apy the conveyance should have 


been us able means of transport in the 
smuggling or an or m e camiagea 
of any sanaciod oods”. The arti- 


cles inside the bonded store were import- 
ed into the: coun in the vessel. When 
they remained inside the vessel they were 
ade Section 86 of the Act not liable to 
pay duty. Section 86 provides that stores 

ported in a vessel without payment of 
duty can remain on board e vessel 
while in India and stores means goods for 
use in the vessel. Therefore when the 89 
cases of whisky remained in the bonded 
store of the vessel they were not liable for 
payment of duty. They became liable for 
payment of duty only when they got out 


the ship. They became smu onl 
when they were taken out of the vessel 
The vessel was not used as a means of 


transport in the smuggling of goods or in 
the carriage of smuggled goods. 


12. Goods in the bonded store of 
a vessel may go out of the vessel in seve- 

ways. They may be stolen from the 
ship. If the vessel happens to sink they 
may go down into the sea and from there 
they may be picked up by divers who 
may appropriate the: same for themselves. 
They may get decayed and thereafter: be 
thrown over board. When so done goods 
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not decayed may by- - mistake be thrown 
out along with decayed goods and goods 
not decayed so thrown out may be appro- 
priated by those who happen to get at 
them. The officers in the vessel themi- 
selves may sometimes empty whisky bottles 
in the sea. If articles happen to go out 
of the vessel in any of these or similar 
other manners the Master of the ship is 
not liable to M the duty on the articles 
and the vesse not liable to be confis- 
cated. The manner in which the 39 cases 
of whisky were taken out of the vessel was 
not diferent. They were practically stolen 
from it with the active connivance of the 
second officer and without the knowled 
of the petitioner. Hae 
18. It was open to .the respondent 


‘to have levied import duty-on the second 


officer who admittedly had effected the 
sale. But that was not done. 


14, There is no evidence eith 
to connect the petitioner with the offence 
or to justify confiscation of the vessel. 
Ext. P-5 order in -that regard _ exhibi 
clear ignorance and disregard of law. It 
also offends the sense of justice and fair 


play. There are no valid grounds to sup- 
port it. ; . 
15. Hence Ext. P-5 order to the 


extent it is impeached in this petition is 
quashed. It shall stand unaffected in all 
other respects. There is no order as to 


costs. 
Order accordingly. 


i < 


AIR 1972 KERALA 194 (V 59 C 57} 
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_ Subramaniyan, Appellant v, 
Amma. Respondent, 


Second Appeal No. 243 of 1967. Dj- 
6-1971. 
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Civil P. C. (1908), O. 20, R, 12 — 
Final decree passed in suit enabling de- 
cree-holder to claim mesne profits till 
property is put in possession by judg- 
ment debtor — Decree, however. has to 
be construed with reference to O. 20, 
R. 12 and mesne profits cannot be claim- 
ed for any period beyond three years 
AIR 1955 Trav-Co. 233, Distinguished. 

(Para 1) 
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(1955) ATR 1955 Trav. Co. 233 
(V 42) = 1955 Ker LT 295, Krish- 
nan v, Kandan Velu 

(1945) 1945 Tray LR 715, Govindan 
Sadasivan v. Raman Nar arayanan 

(1943) ATR 1943 Mad 354 (V 30) = 


1943-1 Mad LJ 253, Godavarti 
Raja v. U. M. Ramchandraswami 
Varu 1 


T. S. Venkiteswara Iyer, for Appel- 
ton S. Narayanan Potti. for Respon- 
ent 


JUDGMENT :— The söle question 
arising in this second appeal is whether 
mesne profits for more than 3 years could 
be recovered by decree holder. The 
case of the decree holder is that the final 
decree passed in the aut enables him to 
claim mesne profits: till the property is 
put in his possession by the judgment- 
debtors and as such he is entitled to re- 
cover meme profits for more than three 
years. The trial Court accepted this plea 
and allowed him to recover mesne profits 
for more than 3 years; but in appeal, me 
learned Subordinate Judge thas hel 
otherwise. I think the view taken = 
the learned appellate Judge is-the cor- 
rect one and his order has only to be 
upheld. The decree must be construed 
with reference to O, 20. R. 12, Civil P, C.. 
under which no mesne profits beyond 
three years from the date of decree could 
be collected: Dealing with the scope of 
O. 20. R, 12. a Division Bench of the 
Travancore High Court held as early as 
in 1945 that the decree regarding mesne 
profits should always be in conformity 
with O, 20, R. 12 and that no mesne pro- 
fits could be decreed for a period in ex- 
cess of 3 years from the date of the de- 
eree. For mesne profits beyond three 
years the plaintiff must be referred to a 
separate suit; (vide Govindan Sadasivan 
v. Raman Narayanan, 1945 Trav LR 715). 
A Division Bench of the Allahabad High 
Court in Kumar Jagadish Chandra v. 
Bulaqi Das, ATR 1959 All 242 held that:— 


“Clause (c) of sub-rule (1) of O. 20. 
R. 12, Civil P. C. contemplates a decree 
directing an inquiry as to mesne profits 
from the institution of the suit until one 
of the three events mentioned in sub- 
clauses (i), (it) ue (iii) whichever of them 
occurs first b-rule (2) contemplates 
the passing. Dee a final decree in respect 
of mesne profits in accordance with the 
result of that inquiry. The final decree 
contemplated will state the amount of 
mesne profits which have to be paid by 
the judgment-debtor to the decree hol- 
der, and therefore will have to. take into 
consideration the date upto which mesne 
profits are to be paid. Such date will 
be either the date of delivery of posses- 
sion to the decree-holders, or the date of 
relinquishment of possession by the judg- 
ment-debtor with notice to the decree~ 
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the expiration of three years from the. 
date of the decree, whichever of these 
alternative dates happen to be the ear- 
Hest. A decree for mesne profits till de- 
livery of possession cannot be interpret- 
ed as a decree for the realisation of the 
mesne profits till the actual delivery of 
Possession which may never take place. 
It cannot be contemplated that the de- 
cree-holders by failing to take action to 
obtain possession could create a right in 
ves to recover mesne profits upto 
an imaginary date for the delivery of pos- 
session.” 
A Division Bench of the Madras High 
Court in Godavarti Raja v. U. M. Ram- 
chandraswami Varu, AIR 1943 Mad 354 
held that:— 
- “where the decree is one for posses- 
sion and mesne profits until delivery, it 
must be read as one providing for mesne 
profits till delivery of possession subject 
to the statutory limit of three years.” 
This Court has held in Mohammed 
Rowther v. Velayudhan, 1963 Ker. LJ 
812. that: 

“the court must have intended to 
conform to the law as enacted in O. 20, 
R. 12. The decree may be supplement- 
ed by the law on a point upon which ft 
is silent but into it cannot be introduced 
a provision which would be contrary to 
the law and ultra vires on the part of the 
court pronouncing it. Hence. no mesne 
profits after the period of three years of 
the decree can be realised.” 

The matter arose before the Supreme 
Court in C. Subbanna v. K. Subbanna, 
ee 1965 SC 1325 and it was held therein 

“R. 12, .O, 20 does not empower a 
court to direct an inquiry and pass a 
final decree with respect to mesne profits 
for a pean exceeding 3 years from the 
date of the decree. 

Tt ig open to the court to construe 
the direction in the pr decree 
about the inquiry with respect to future 
mesne profits when such direction is not 
so fully expressed as to cover all the 
alternatives mentioned in O. 20, R. 12 (1) 
(e), Civil P, C. and to hold that the de- 


cree be construed in accordance with 
those provisions. 
Hence, where a preliminary decree 


for possession passed by the High Court 
directed the trial Court to enquire about 


. mesne profits from date of institution of 


suit and pass a final decree for payment 
of the amount found due upto delivery 
of possession the decree must be con- 
strued in conformity with requirements 
of O. 20. R, 12 (1) (c) and the decree hol- 
der cannot get mesne profitg for a period 
beyond three years from the date of the 
Court decree.” 
My attention in this connection was in- 
vited by the learned counsel for the res~ 
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pondents to a decision of Kumara 
iHai, J., of this Court in Krishnan vV. 
Kandan Velu, 1955 Ker LT 295 = (AIR 
1955 Trav Co 233) wherein the learned 
Judge held:— 


“O. 20, R. 12 does not contain any 
absolute prohibition against giving de- 
cree for mesne profits beyond 
three years from the date of the decree 
and, therefore, the power given to the 
court by O. 23, R. 3 cannot be deemed 
to be curtailed by O. 20, R, 12.” 

But in that case the position was abso~ 
lutely different. There the suit was com- 
promised and in the compromise petition 
the defendants had undertaken to pay 
mesne profits beyond the statutory period. 
So it was held by the learned Judge :— 


“Under O. 23. R. 3, Civil P, C. the 
court is bound to pass a decree in terms 
of the compromise petition if the agree- 
ment embodied in the compromise peti- 
tion is lawful and relates to the suit. The 
mere fact that under O. 20, R., 12, Civil 
P., C., the court has no power to pass a 
decree for mesne profits for any period 
beyond the expiration of three years 
from the date of the decree will not ren- 
der an agreement by the defendant to 
pay mesne profits for the period beyond 

ee years illegal or void. There is 
nothing unlawful or inherently illegal in 
an agreement by the defendant to pay 
mesne profits for any period beyond the 
expiration of three years from date of 
the decree.” 


Thus it was a case of agreement by the 
defendants to pay mesne profits for a 
particular period which was in excess of 
three years prescribed by the statute. In 
the case on hand we are not confronted 
with any such agreement and as such the 
general law regarding mesne profits must 
apply. ‘The decree holder, therefore, 
cannot claim mesne profits for any period 
beyond three years. 


2. The judgment of the learned 
appellate Judge is hence correct and in 
confirmation of it this second appeal is 
dismissed, 


Appeal dismissed. 
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Gopalkrishna Gupthan, Appellant v. 
Ammalu Ammal and others, Respondents. 

Second: Appeal No. 415 of 1969, D/- 
9-6-1971. 

(A) Evidence Act (1872), S. 43 — 
Judgments non-inter partes do. not come 
under Sections 40 to 42 and hence the 
findings therein about tithe to and pos- 
session of property would be irrelevant 
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in a suit for injunction restraining the 
defendant from interfering with plain- 
tiffs possession of the property, i 

(Paras 7, 8) 


(B) Malabar Land Registration Act 
(3 of 1896), S. 19 (c) — The issue of patta 
under the Act is only for revenue collec- 
tion and hence much importance cannot 
be -given to statements therein about pos- 
m = property. (Para 10) 


. Krishna Iyer and A, K. Tami 
a “Nathan, for Appellant; K. P. 
Radhakrishna Menon (for No. 1) and 
K. K. Ravindra Nathan (for No. 2), for 
Respondents, 


JUDGMENT :— Thig appeal by the 
legal representative of the deceased plain- 
tiff arises from a suit for injunction filed 
before the Munsiff, Ottapalam. The ‘suit 
was dismissed by the Munsiff and that 
decision was‘confirmed in appeal by the 
Subordinate Judge, 


2. The suit property is that block- 
ed in S. Nos, 210/3 and 211 in Kadam~ 
bazhipram Village. It belonged to Kon- 
gat Valiya Nair. In 1881 he demised it 
on kanam to one Krishnan Moothan and 
by successive assignments evidenced by 
Ext. A-2 of 1919 and Ext, A-3 of 1930 the 
rights of Krishnan Moothan devolved on 
the plaintiffs father. By Ext. A-4 of 1933 
the kanam was renewed. In Ext. A-13 
partition made in the plaintiffs family 
the property wag set apart to the share 
of the plaintiff. In 1961 the second de- 
fendant, whose mother is the first de- 
fendant. trespassed upon the property 
and cut and removed timber saying that 
the property belonged to the first defen~ 
dant. It was on these allegations ‘that 
the plaintiff prayed for injunction res~ 
training the defendants from trespassing - 
upon the property and interfering with 
his pea possession of the same. 


3. The contest of the defendants 
is confined to the property blocked in 
Survey No. 211, They denied the plain- 
tiffs title to and possession of that pro- 
perty. They admitted that the property. 
belonged to Kongat Valiya Nair. Ac- 


- cording to them he demised the pro- 


perty on kanam to one Unni Ezhuthas-~ 
san in 1912, Ext. B-3 being a copy of the 
kanam document. Unni Ezhuthassan and 
another person executed a kanam docu- 
ment in respect of the property to one 
Kuttan Moothan in 1913, Ext, B-21 be- 
ing a copy of that document. After Kut- 
tan Moothan’s death his rights in the 
property by the provisions of a will ex- 
ecuted by him devolved upon one Kunha. 
By assignment her rights devolved on the 
first defendant. Thereafter, according to 
the defendants, the first defendant Is i 
possession of the property. 


4, The decrees of the lower Courts 
as they now stand negative the claims 
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of the plaintiff for both survey numbers, 
210/3 and 211. As regards the property 
blocked in S. No. 210/3 the . defendants 
do not dispute the title of the plaintiff 
and his possession of the same. In such 
circumstances the lower Court should 
have granted a decree to the plaintiff at 
ieee in respect of that property. 

As regards the property com-< 
ees in S. No, 211 relef by way of in- 
junction can be granted to the plaintiff 
only if he was in possession of it as alleg- 
ed. Even if he had title to it unless it 
is proved that he was in possession also 
as alleged injunction cannot be granted. 


6. Both the courts have freely used 
the findings in the judgments in a previ- 
ous suit, O. S. 109 of 1954, to show that 
the first defendant had title to and pos- 
session of the property. Exts. B-16 and 
B-19 are respectively copies of the trial 
and appellate Court judgments in that 
suit, That was a suit for injunction filed 
by the present first defendant against the 
plaintiffs brother’s son regarding this 
property and another item. Therein the 
trial Court found that the present first 
defendant had title to and possession of 
the property: and that was confirmed in 
appeal That is a non-inter partes judg- 
ja plaintiff not being a party to that 
suit. 

7. I shall now consider the relev- 
ancy of non-inter partes judgments which 
has been the subject of some controversy. 
The Evidence Act does not make a dis- 
tinction between judgments inter partes 
and judgments non-inter partes: It only 
says as to when judgments are relevant 
whether they are inter partes or non- 
inter partes. Section 43 of the Evidence 
Act says that judgments other than those 
mentioned in Sections 40, 41 and 42 are 
irrelevant unless the existence of those 
Judgments is a fact in issue or they are 
relevant under some other provisions of 
Wee Act. Sections 40, 41 and 42 read 

us: 


“40. The existence of any judgment, 
order or -decree which by law prevents 
any Court from taking cognizance of a 
suit or holding a trial, is a relevant fact 
when the question is whether such Court 
ought to take cognizance of such suit. or 
to hold such trial, 


41. A final judgment, order or decree 
of a competent Court, in the exercise of 
probate, matrimonial, admiralty or in- 
solvency jurisdiction, which confers upon 
or takes away from any person any legal 
character, or which declares any person 
to be entitled to any such character, or 
to be entitled to any specific thing, not 
as against any specifled person but ab- 
solutely. is relevant when the existence 
of any such legal character, or the title 
of any such person to any such thing, is 
relevant. 
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Such judgment, order or decree is 
conclusive prooi— 

that any legal character which it con- 
fers accrued at the time when such judg- 
ae order or decree came into opera~ 
tioni; 
that any legal character. to which It 
declares any such person to be entitled, 
accrued to that person at the time when 
guch judgment, order or decree declareg 
it to have accrued to that person; 

that any legal character which if 
fakes away from any such person ceased 
at the time from which such judgment, 
order or decree declared that it had 
ceased or should cease; 

and that anything to which it de- 
clares any person to be so entitled was 
the property of that person at the time 
from which such judgment, order or de- 
cree declares that it had been or should 
be his property. 

42. Judgments, orders or decrees 
other than those mentioned in Section 41, 
are relevant if they relate to matters of 
a public nature relevant to the enquiry 
but such judgments, orders or decrees 
are not conclusive proof of that which 
they state.” 

They deal with judgments which operate 
as res judicata, judgments in rem and 
judgments which relate to matters of a 
public nature. Of course judgments may 
be admissible under Section 13 of the 
Evidence Act to mow that a right was 
asserted or denied by a party or to in- 
troduce a fact in issue or to explain the 
history of a case. But that is different 
from admitting the judgment for the 
purpose of acting on the correctness of 
the findings entered therein. By the pro- 
duction of the previous judgment under 
Section 13 it is not the correctness of the 
previous decision but only the fact that 
there has been a prior decision that is 
established. There is no presumption 
that a prior judgment is a correct ad- 
Judication. The law only says that you 
cannot go behind it in certain cases. That 
is only on the ground of pubile policy. 
Such judgments are judgments which 
operate as res judicata and judgments in 
rem, Judgments qua judgments and as 
expression of the opinion of the Court 
which pronounces them are relevant only 
under Sections 40 to 42. Judgments not 
coming under Sections 40 to 42 are not 
relevant at all in respect of opinion ex- 
pressed therein. They can amount only 
to opinion evidence and opinion evidenc 
is generally inadmissible. Such opinion 
evidence is however admitted under Sec- 
tion 45 of the Evidence Act when the 
court has to form an opinion upon 
a point of foreign law, or of science 
or art or ag to identity of handwriting 
but in such cases it is the duty of the 
court to scrutinise the soundness or vali- 
dity of the opinion evidence exercising 
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its own independent judgment. In the 
‘ease of a previous judgment such seru- 
tiny is impossible because the court try- 
ing the subsequent case cannot reopen 
the case and hear it on the merits as if 
the court is hearing an appeal or ig re- 
trying the previous case on fresh evi- 
dence. The court in the subsequent case 
has to decide it on the materials before 
it exercising its own independent judg- 
ent. Therefore my conclusion is that 
judgments qua judgments and as expres- 
sion of opinion of the courts which pro- 
nounced them are not relevant at all ex- 
cept under Sections 40 to 42 of the Evi- 
dence Act. 

8. Exhibits B-16 and B-19—judg- 
ments do not come under- Sections 40 to 
42 of the Evidence Act and consequently 
the findings entered therein about title 
to and possession of the property blocked 
in S. No. 211 are not relevant at all, 


9. It is seen from the evidence in 
the case that disputes about title to and 
possession of this property had arisen 
from 1954 onwards. S. No. 211 as such 
ig not included in Exts. A-1 to A-3. Ac- 
cording to the plaintiff this property is 
included in items 4 and 5 in Ext, A-1. 
He admitted in his deposition as P. W. 1 
that the total extent of that property 
was 16 odd acres, Yet the total extent 
of that property as mentioned in Ext. 
A-13. the partition deed rélied upon by 
the plaintiff, is 25 odd acres and P. W. 1 
admitted that he was not in possession 
of any land in excess of that covered by 
Exts. A-1 to A-3. . . 


. 10. Ext. A-8 is the patta for the 
property issued in 1944. . The property is 
shown there as belonging to Kongattil 
Nair and in the possession of the plaintiff 
The weight to be given to entries in a 
patta would depend upon the circum- 
stances under which the patta was issued. 
In the Malabar area pattas were issued 
ag per the provisions of the Malabar Land 
Registration Act. III of 1896. Section 6 
of that Act provided that the enquiry 
preceding the issue of patta was to be 
made by the Collector in a summary 
manner, Section 19 (c) of that Act ex- 
pressly says that nothing done under the 
Act would affect the rights of any per- 
son in the land. The issue of patta under 
the Act is only for the purpose of col- 
lection of revenue. In such circum- 
stances much importance cannot be given 
to statements in pattas like Ext, A-8 
about possession of the property. 

11-15. [After considering the evi- 
dence on record his Lordship proceeded : ] 

16. The lower courts were right 
In finding in favour of the defendants on 
the question of possession of the property 
blocked in S. No, 211. At the same time 
it was unnecessary for those courts to 
have entered findings about the title to 
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the property because the suit was one 
for injunction based on possession. 


17 In the result the judgments 
and decrees of the lower courts are modi- 
fied as follows. Injunction as prayed for 
in the plaint is granted in respect of the 
property blocked in S. No. 210/3. The 
finding of the lower courts on the ques- 
tion of title to the property blocked in 
S. No. 211 are set aside and they are left 
open for decision in appropriate proceed- 
ings. To the above extent alone this ap- 
peal is allowed. In all other respects it 
shall stand dismissed. The parties are 
directed to suffer their costs in this court. 


Order accordingly. . 
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P. SUBRAMONIAN POTI. J. 
P. C. Unnikrishna Menon and others, 
Appellants v. Kozhikkott Narayana 
Menon, Respondent, ; 


Second Appeal No, 843 of 1969, D- 
20-8-1971. 


Hindu Succession Act (1956), S. 7 — 
Devolution of interest in the property of 
a tarwad — The rule that an alienee from 
a coparcener will not be able to sustain 

is possession as against a non-alienating 
coparcener need not be extended to the 
successors-in-interest under S. 6 or S. 7 
— (X-Ref:— Section 6). (Para 4) 


Section 7 provides that the interest 
of the member devolves by testamentary 
or intestate succession under the Hindu 
Succession Act, . Therefore .it is the 
Statute which creates ownership in the 


“successor-in-interest in regard to that 


share of the divided member that would 
have fallen to him immediately previous 
to his death had there been a partition. 

(Para 4) 


The statute itself does not impose 
any such disability on them. Moreover 
an .alienee of a coparcener in regard to 
any one item of the coparcenery may not 
have right in all the properties of the 
joint family. He cannot claim to be in 
joint: possession with the other coparce- 
ners. That is not the case with the per- 
sons who succeed to the interest of a 
member under Sections 6 and 7 of the 
Hindu Succession Act as they inherit to 
the share of the member in all the pro- 
perties of the family. ile alienees 
from coparceners have been treated as 
strangers whom the Hindu Law does not 
recognise as persons qualified to hold the 
property jointly with the other coparce- 
ners, the heirs under Section 6 or 7 need 
not be treated as such strangers unless 
there is some compelling reason to do go. 
1963 Ker LJ 1164, Rel. on. (Para 4) 


CP/CP/B425/72/LGC 





i 


1972 
Cases Referred: Chronological 


1963 Ker LJ 1164 = (1964) 1 Ker 
LR 74, Avanthika v, Sita Bai 2 


K. P. Madhava Menon, for Appel- 
Tants; T. R. Govinda Warrier and K., 
Ramakumar, for Respondent. i 


JUDGMENT:— A few facts alone 
need be stated for the purpose of this se~ 
cond appeal as only two questions are 
raised in this appeal though in the suit 
several other questions also arose for 
decision. The suit out of which the se~ 
cond appeal thas arisen was one for re- 
covery of possession of the suit proper-~ 
ties. The plaintiff as karanavan of his 
tarwad, has sued to recover the properties 
on the allegation -that these properties 
belong to his tarwad and were set apart 
to one deceased Ittirarippa Menon and 
Ittiachi Kutty Amma in a deed of main- 
tenance arrangement in the tarwad. The 
defendantg claim under some disposition 
alleged to have been made by these per~ 
sons and it is claimed in the plaint that 
the allottees were incompetent to make 
it in view of the fact that the arrange- 
ment was only for maintenance. The 
allottees being dead ‘the plaintiff claims 
to be entitled to recover the property on 
behalf of his tarwad. The plea in answer 
is that the arrangement was not one of 
maintenance but an outright partition of 
the properties and therefore the allottees 
could dispose of them as they liked. The 
suit properties comprised only of the few 
items allotted and these are mentioned 
as properties belonging to the Ayyappan 
Dewaswom of the plaintiffs Kozhikot 
tarward. In regard to some properties 
other than these Devaswom properties 
the other branch which partook in the 
maintenance arrangement or partition as 
the case may be, executed a surrender in 
the year 1930, four years after that ar- 
rangement, That is Ext. A-1. The courts 
below have found that the arrangement 
is one of maintenance and in support of 


Paras 


. that Ext, A-1 has been relied on. That 


has been taken by the predecessors~in- 
interest of the defendants and they have 
unequivocally accepted the arrangement 
of 1926 as one for maintenance. Therefore 
the plea that the arrangement is one of 
outright partition as contended by the 
defendant cannot be urged with any force. 


2. It was contended before the 
courts below that the defendants were 
the legal representatives of deceased 
{ttirarappa Menon who is.a member of 
the tarwad and therefore defendants are 
entitled -to inherit to that share which 
would have fallen to him immediately 
preceding hig death had there been a 
partition in the tarwad. This is based on 
Section 7% of the Hindu Succession Act 
1956. It is urged that Ittirarappa Menon 
died after the commencement of that Act. 
It is contended by the defendants that if 
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they are found to be entitled to the share 
of Ittirarappa Menon they will be co- 
owners in possession of property and an= 
other co-owner, namely the tarwad,; can~ 
not recover the property but can only 
sue for partition.. That a co-owner 
possession cannot be evicted from the 
property by another co-owner is a posi- 
tion well settled. i need, in this connec- 
tion, refer only to the decision of this 
Court in Avanthika v. Sita Bai, (1963 Ker 
LJ 1164). The courts below seem to think 
that though this is the general rule, this 
îs inapplicable to a case of possession by 
persons claiming to inherit a share of a 
Hindu under Section 6 or 7 of the Hindu 
Succession Act, 1956. Apparently reliance 
has been placed upon certain passages in 
Mulla’s Hindu Law for this view. In the 
ease of an alienee from a Hindu coparce~ 
ner the position is apparently different. 
Mulla at page 293 of his Treatise on Hindu 
Law 13th Edition observes in regard to 
this as follows:— 


“If the purchaser (from an alienating 

coparcener) hag obtained possession, the 
non-alienating coparceners are entitled to 
sue for and recover possession of the 
whole of the property for the benefit of 
the joint family including the vendor. 
The purchaser is not entitled in such suit 
to an order for partition either of the 
specific property sold to him or of the 
joint family properties in general: he 
must, if he wants to realise his vendor's 
interest, bring a suit of his own for a 
general partition”. 
The courts below seem to think that this 
rule relating to alienees from coparceners 
must be extended to the case of a person 
succeeding to the interest of a member 
dying after the commencement of Hindu 
Succession Act. I have to see how far the 
courts below are right in this approach 
to the question. 

3. Section 6 of the Hindu Succes- 
sion Act 1956 reads as follows: 

“8. When a male Hindu dies after the 
commencement of this Act, having at the 
time of his death an interest in a Mita- 
kshara coparcenery property his interesf 
in the property shall devolve by survivor~ 
ship upon the ving members of the 
coparcenery and not in accordance with 
this Act:— 

Provided that, if the deceased had 
left him surviving a female relative speci- 
fied in class I of fhe Schedule or a male 
relative specified in that class who claims 
through such female relative, the interest 
of the deceased in the hara copar- 
cenery property shall devolve by testa- 
mentary or intestate succession, as the case 
may be, under this Act and not by sur- 
vivorship, 

. Explanation 1:— For the purposes of 
this section, the interest of a Hindu 
Mitakshara coparcener shall be deemed 
to be the share in the property that would 
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have been allotted to him if a partition 
of the property had taken place immedia~ 
tely before his death, irrespective of whe- 
har he was entitled to claim partition or 
no 

Explanation 2:— Nothing contained 
In the proviso to this section shall be 
construed as enabling a person who has 
separated himself from the coparcenery 
before the death of the deceased or any 
of his heirs to claim on intestacy a share 
In the Interest referred to therein”. 
The courts below referred to the com- 
mentary to this section in same text seen 
at page 780 of the same edition and that 
is as follows:— 


“Explanation I:—~ This explanation 
defines the expression “the interest of the 
deceased in the Mitakshara coparcenery 
property” and incorporates into the sub- 
fect the concept of a notional partition. 
It is essential to note that this notional 
partition is for the purpose of enabling 
succession to and computation of an in- 
terest which was otherwise: liable to de- 
volve by survivorship and for the ascer- 
tainment of the shares in that interest of 
the relatives mentioned in Class I of the 
Schedule. Subject to such carving out 
of the interest of the deceased coparcener 
the other incidents of the coparcenery 
are left undisturbed and the joint family 
tan continue without disruption. A statu- 
tory. fiction which treats an imaginary 
state of affairs as real requires that the 
consequences and incidents of the puta- 
tive state of affairs must flow from or 
accompany it as if the putative state of 
affairs had in fact existed and effect must 
be given to the inevitable corollaries of 


that state of affairs. But the operation - 


of the notional partition and its inevit- 
able corollaries and incidents is to be only 
for the purposes of this section namely, 
devolution of interest of the deceased in 
coparcenery property”. 


T do not think that there is anything in 
this passage which would justify the view 
that the rule as to an alienee from a co- 
parcener must apply to the successor-in-~ 
interest of the deceased member. 


4, It is by the provisions of the 
Statute that the share of an undivided 
member becomes heritable. In fact he 
is deemed to have a heritable share only 
by virtue of Section 6 in the case of 
Mitakshara coparcenery and S, 7 in the 
case of property of a Marumakkathayam 
or Namboodiri tarwads or Illoms. Sec- 
tion 7 provides that the interest of the 
member devolves by testamentary or in- 
testate succession under the Hindu Suc- 
cession Act. Therefore it is the Statute 
which creates ownership in the successor~ 
in-interest in regard to that share of the 
divided member that would have fallen 
to him immediately previous to his death 
had there been a partition. The rule that 
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an alienee from a coparcener will not be 

able to sustain his possession as against - 
a non-alienating coparcener need not be 

extended to the successors-in-interest 

under S. 6 or S. 7 of the Hindu Succes- 

sion Act. That is so for more reasons 

than one. The statute itself does not im- 

pose any such disability on them. More- 

over an alienee of a coparcener in regard 

to any one item of the coparcenery may 

not have right in all the properties of the 

joint family. He cannot claim to be in 

joint possession with the other coparce- 

ners. That is not the case with the per- 

sons who succeed to the interest of a 

member under Sections 6 and 7 of the 

Hindu Succession Act ag they inherit to 
the share of the member in all the pro- 
perties -of the family. While alienees 
from coparceners eye been treated as 
strangers whom, the Hindu Law does not 
recognise as persons qualified to hold the 
property jointly with the other coparce- 

mers, the heirs under Section 6 or 7 need 

not be treated ag such strangers unless 

there is some compelling reason to do so, 

and apparently there is none. I see 

neither reason nor logic in extending the 

tule with regard to the alienees from 

coparceners to’ persons who claim to in- 
herit under the Hindu Succession Act 1956 

to the share of the undivided member. 

If so the courts below, which found that 
the defendants are the legal representa- 

tives of the deceased Ittirarappa Menon 

and are therefore entitled to the share 

claimed, were not right in directing that 

such share can be worked out only in 
another suit and in this suit plaintiff must 
get a decree for possession notwithstand- 
ing the interest of the defendants as Cos 
owners of the property. 


_5. This would have been sufficient 
fo dispose of this case. I should have 
either directed a proper suit to be filed by 
the plaintiff or if the relief of partition 
could be granted on the pleadings in the 
case I should have adopted such a course. 
But there is yet another difficulty in the 
case. It was urged even in the plaint 
that the properties belong to the Ayy- 
appan Devaswom of the plaintiffs tarwad. 

was not, in terms, refuted in the 
written statement, though there is a vague 
denial therein. Ext. B-8 has been pro- 
duced in the case to show that the patta 
for these items excepting item 2 is in the 
mame of the Devaswom and the plaintiff's 
tarwad is shown only as Coralans. Be- 
fore me counsel for the plaintiff attempt- 
ed to sustain the decrees of the courts 
below on the plea that if the. properties 
belong to Devaswom as contended by the 
plaintiff there is no question of succes- 
sion in regard to these properties because 
Ittirarappa Menon, the eldest member of 
the tarwad, had only a right to enjoy 
these itemg during his. Hfetime and on 
his death it must revert back to the 
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tarwad of which plaintiff now claims to 
be the karanavan. 


According to the plaintiff these pro- 
perties are those which vest in a. trust 
for the purpose of the Devaswom or to 
put it in another form, these are Deva- 
swom properties and- must be considered 
to be trust properties. In that event. it 
is the counsel’s plea, there can be no in- 
heritance under the Hindu Succession 
Act. This is a plea on which though 
there is controversy, the courts below had 
mo occasion to go into propérly. Since 
the ultimate decision must necessarily 
turn on this question too, it is necessary 
for the court to find one way or the other 
In regard to this plea. It is true that. 
plaintiff has not unequivocally pleaded 
that being Devaswom properties they 
must be considered as trust properties 
mot available for succession under Sec- 
tion 7 of the Hindu Succession Act 1956. 
Whether actually the properties are that 
of a trust is not evident. Mere descrip- 
tion of the property as Devaswom proper- 
ties may not by itself be sufficient when 
the plaint itself shows that the Devaswom 
was owned by the plaintiff, Whether 
Devaswom is a trust and the properties 
are trust properties have to be sree 
on the evidence in the case, which, I 
must say, is very: scanty. But all the 
same since the ultimate decision must 
turn upon a finding on’ this question I 
think I should agree to the request of 
counsel for plaintiff that an opportunity 
Should be given to adduce evidence on 
this point. 


I must make it clear that the findings 
on all other questions have become final 
so much so there is no reason to reopen 
those questions. The trial court to which 
I am remitting the case will consider 
whether the properties are trust proper~ 
fies as now contended and therefore whe- 
ther Ittirarappa Menon cannot be said 
to have died possessed of an interest in 
these properties as tarwad properties. On 
a consideration of this question after 
allowing the parties to adduce evidence 
if they so desire, the court will dispose 
of the matter afresh subject to what I 
have said herein. The suit, now return- 
ing to the trial court. being a fairly old 
one, the court will give an expeditious 
disposal to it and at any rate, the suit 
will be disposed of within six months 
from the date of receipt of records by 
the trial court. I direct that, in the cir- 
cumstances of the case, parties will bear 
costs in this secorid appeal, 

Order accordingly, 
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AIR 1972 KERALA 201 (V 59 C 60) 
V. P. GOPALAN NAMBIYAR, J. 


Raman Ayyappan Malappurath and 
another, Appellants v. Vadakke Madom 
Brahmaswam and others. Respondents. 

S. A. No, 604 of 1969, D/- 3-12-1971. 
Tenancy Laws — Kerala Cultivators 
and Tenants ar ase Protection) Act 
(20 of 1970), S. 4 — Stay of appeal — 
Jenmikaram is not rent — Appeal in a 
suit for arrears of Jenmikaram cannot be 
stayed. (Tenancy Laws — Kanam Tenancy 
Act, Section 2 (13)), — (Tenancy Laws — 
Kerala Land Reforms Act (1 of 1964), 
S. 2 (49)). (Para 5) 
Cases Referred: Chronological Paras 
1965 Ker LT 913 = 1965 Ker LJ 
839, Commr. of Agricultural In- 
come-tax v, K, S. Narayanan Tratan 
Nambudiripad 


S, A. Nagendran and N. N. Divakaran 
Pillai. for Appellants; P, R. ae and 
C. K. K. Thampan (for No. 1), S. 
Venkiteswara Iyer, C. S. n eina 
Iyer (for Nos, 2 to 4), for Respondents. 


JUDGMENT:— Defendants 2 and 3 
are the appellants in this second appeal. 
The suit was for arrears of j aram 
and renewal fee for the period from 1956 
December to 1964 January. It is unneces- 
sary to detail the facts giving rise to the 
suit or to this second appeal, as Counsel 
for the appellant very fairly stated before 
me that the merits of the appeal were 
concluded against him by an earlier deci- 
éion on similar facts is Second Appeal 
No. 731 of 1967, which he made no 
attempt to attack or distinguish. Follow- 
ing the same, this second appeal must 
fail on the merits. 


2. The only contention that was 
urged by Counsel for the appellant was 
that this second appeal is liable to be 
stayed under Section 4 of the Kerala 
Cultivators and Tenants (Temporary Pro- 
tection) Act 1970 (Act 20 of 1970). That 
it is so liable to be stayed, if the suit 
relates to recovery of arrears of rent, 
seems clear enough; and the contention 
was, that jenmikaram is ‘rent’ as defined 
by the Kerala Act I of 1964 as amended, 
But a look at the relevant provisions of 
the concerned Acts. is sufficient to repel 
this contention, Section 2. clause (13) of 
the Kanam Tenancy Act defines jenmika- 
ram as follows:— 


"2. (13). “Jenmikaram” in respect of 
-a holding or any land comprised in a 
holding means the amount payable in res- 
pect of that holding or land under the 
provisions of this Act by the Kanam ten- 
ant to the jenmi every year in lieu of all 
claims of the jenmi in respect of the 
holding, or land and shall be the sum 


BP/DP/A935/72/DHZ 





202 Ker. [Pr 1] K. S. Abdulla v. Dist. Collector (V. P. G. Nambiyar J.) 


total of the michavaram and the frac 
tional fee. 

Explanation. Payment of or the liabi- 
lity to pay jenmikaram is equivalent to 
paying or the liability to pay the micha- 
varam, renewal fees and puravaka dues”. 
Section 3 of the said Act states that from 
and after the commencement of the Act 
the jenmi shall not have any right, claim, 
or interest in any land in a holding except 
the right to receive the Jenmikaram 
thereon. and -the kanam-tenant shall be 
deemed to be the owner of the land sub- 
ject only to the payment of the Jenmika~ 

3 Turning now to the Kerala 
Land Reforms Act (Act I of Hei it is 
significant that the definition of the term 
‘kanam’ in Section 2, clause (22) of the 
Act, expressly exempts by a proviso, 

or any other demise governed by 
the Kanam Tenancy Act, from its scope. 
Section 2, clause (49) defines the term 
‘rent’ as what is lawfully payable in 
money or in kind, by a person permitted 
to have the use and occupation of any 
land to the one so permitted, and includes 
mischavaram.: (I have omitted the un- 
necessary words in the definition). It is 
plain from the provisions of the Kanam 
Tenancy Act. which I have detailed ear- 
lier, that jenmikaram cannot aa regarded 
_as consideration paid by the kanam 
for any permission to occupy the land to 
the person who so permi such occupa- 
tion. The definition of the term.‘*jenmika- 
ram’ itself makes it clear that it is a pay- 
ment in lieu of all claims of the jenmi; 
and the provision in Section 3 further 
makes it clear that the kanam tenant 
ae be deemed to be the owner of the 


4. In Commr, of Agricultural In- 
come-tax v..K. S. Narayanan Tratan 
Nambudiripad, (1965 Ker LT 913), the 
question arose whether jenmikaram was 
agricultural income for the purpose. of 
assessment, under the provisions of the 
Kerala Agricultural Income-tax Act. The 
Division Bench observed:— 


“After the passing of the Jenm? and 


Kudiyan Act the jenmi ceased to be the. 


owner of the land. His only right is to 
get the jenmikaram. he cannot col- 
lect directly from the Kudiyan. The 
Kudiyan is to pay this to the Govern- 
ment and there is a charge on oe pro- 
perty for the jenmikaram. enmi- 
i to be paid by the * Rudlyutt 
irrespective of whether the land was 
cultivated or not and irrespective of whe- 
baa any income was derived from the 
an 
It was held that jenmikaram payable by 
the kudiyan was not agricultural income, 


5. In the light of the provisions of 
the statutes, and the principles of law 
noticed above, I am of the view that 
eomikaram is not rent and that * 
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ents. 


ALE 


Second Appeal is therefore not liable to 
be stayed under Act 20 of 1970. 


6. The Second Appeal is dismis- 
sed. No costs. 
Appeal dismissed, 
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V. P. GOPALAN NAMBIYAR, J. 
K. S. Abdulla, Petitioner v. District 
Collector and others, Respondents. 
O. P. No, 4826 of 1969, D/- 8-12-1971. 
(A)-Arms Act (1959),;S. 18 — Ap- 
— No appeal when application for 
licence for pistol has been dealt by Gov- 
ernment — (X-Ref:— Section 2 (f), R. 5). 


Question whether’ any appeal. would 
He or not must depend upon the statutory. 
provisions regulating and governing ap- 
peals. Rule 5 of the rules framed under 
the Act, which delineates the appellate 
authority against the order of the licens- 
ing authority does not provide for any 
appeal in cases where an application for 
licence for a gun has been dealt with by 
the Government. AIR 1960 Andh Pra 


384, Foll (Para 2) 
(B) Arms Act (1959), S. 14 — Refusal 
of licence — Licensing authority must 


apply its. mind and satisfy itself before 
renie licence on grounds of public in- 


es statutory E ET under Sec= 
tion 14 (3) is that licensing authority shall 
record in writing the reasons for refusal 
and this is obligatory. Having regard to 
the nature of the power. entrusted, it is 
also necessary that the licensing authority 
should apply its mind and satisfy iteelf 
on the question as to whether the secu~ 
rity of public peace or public safety, 
demanded a refusal of the licence, . 

Where from the records it was ap- 
parent that the licensing authority had 
not applied its mind to the requirementg 
of Section 14 (1) (b) (ii)-of the Act nor 
wag there any proper compliance with 
Section 14 (3). 

Held the refusal: order must be 
quashed, (Paras 4 and 5) 
Cases Referred: Chronological Paras 
AIR 1960 Andh Pra 384 = 1960 Cri 

LJ 1061, G, Raja Reddy v. Collec- 
tor, Nizamabad 


T, S. Venkiteswara Iver. R, C. Plap~ 
pilly and P. K. Balasubramoniam, for 
Govt. Pleader, for Respond- 


JUDGMENT:— The larger question 
that has been debated in this writ peti- 
tion is whether the refusal of licence to 
the petitioner for a gun under Section 14 
(1) (b) (i) of the Arms Act 1959 was 
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fustified or proper. After hearing Coun- 
sel, I am satisfied that without going into 
this larger question, this writ petition can 
well be disposed of on a shorter and 
narrower ground, 


2. Ex, P-1 is a copy of the peti- 
fioner’s application for licence for a gun 
(pistol), It sets out the reasons why the 
petitioner felt it necessary to be in-pos- 
session of a pistol. The application was 
rejected by Ex, P-2 order, passed by the 
Bperal Secretary to Government, which 
reads:— 


“I am directed to invite your atten= 
tHon to the application cited and to inform 
you that your request for the grant of a 
licence to possess one pistol ig hereby re- 
fected on the ground that Government 
deem it necessary for public safety to 
refuse the grant of licence’ to you”. 


The petitioner complained that as a result 
of the disposal of the application by the 
Secretary to Government, the petitioner 
had been deprived of his right of appeal 
provided under Section 18 of the Act, 
read with Rule 5 of the Rules framed 
thereunder. But this objection, I am 
afraid, is untenable. Section 2 (f) of the 
Act defines a ‘licensing authority’ as ‘in- 
cluding the Government’. It is therefore 
clear that the Government can well be 
the licensing authority, and if, as such 
licensing authority. it proceeds to deal 
with the application for licence. the ques- 
tion whether any appeal would He or 
not, must essentially depend upon the 
statutory provisions regulating and gov- 
erning appeals. Rule 5 of the rules, 
which delineates the appellate authority 
against the orders of the licensing autho- 
rity does not seem to provide for any 
appeal in cases where an application for 
licence has been dealt with by the Gov- 
ernment; and Section 18 which provides 
for appeals, only enacts that appeals shall 
be governed and regulated in the manner 
prescribed by the rules. As pointed out 

G. Raja Reddy v. Collector, Nizama- 
bad, (AIR 1960 Andh Pra 384) the appeal 
is, after all, only a creature of the statute; 
and if the statute itself does not provide 
for any appeal in any particular case. the 
petitioner cannot e any grievance of 
the same, This objection of the peti- 
tioner is therefore groundless, 


3. That takes me to the larger 
question agitated in this writ petition. 
namely, that even in refusing an applica- 
tion for a licence on the ground that Lt 
was not in the interests of the public, or 
public safety to grant one, the licensing 
authority was bound to observe the prin- 
ciples of natural justice and to afford an 
opportunity to the petitioner to make his 
representations before he was denied the 
licence sought for. on grounds which ap- 
peared to the licensing authority to 
render him unfit for the grant. The re- 
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levant statutory provisions in so far as 
they are material read thus:— . 


“14, (1) Notwithstanding anything in 
Section 13, the licensing authority shall 
refuse to P 

(a) x 

(b) a licence Ta any ‘other case andes 
oe I,— 

(li) Where the tcensiog Mahony 
deems it necessary for the security of the 
public peace or for public safety to re- 
fuse 5 grant ae licence, 

x 

(3) Where the iene iea. re- 
fuses. to grant a licence to any person it 
shall record in writing the reasons for 
such refusal and furnish to that person 
on demand a brief statement of the same 
unless in any case the licensing authority 
ìs of the opinion that it will not be in 
the public interest to furnish such state- 
ment”. 

The section itself dies not expressly en- 
join’ notice of the application or the af- 
fording of any opportunity before the re- 
fusal of the licence. But these were 
sought to be implied on the ground that ` 
the licensing authority had to function 
quasi-judictally, which therefore, brought 
in these requirements as part of the rules 
of natural justice. My attention was 
drawn to a series of cases, where, in con- 
nection with applicationg for renewal of 
a licence or for cancellation of a licence. 
it had been held that the requirement of 
notice and the affording of reasonable op- 
portunity were necessary. These cases 
may perhaps be distinguishable on the 
ground that a person who has obtained a 
licence may well claim to have a right of 
property and that the refusal of renewal 
of the same, or cancellation of the licence 
may well involve a violation of his funda- 
mental right of property. It ig doubtful 
whether the same can be said in respect 
of one who had not actually obtained a 
licence in respect of a gun, but is only 
an applicant for the same. Again, it is 
a debatable question as to whether, in 
dealing with application for licence in 
respect of a dangerous weapon such as a 
gun, it should be insisted that the ground 
on which it is thought necessary to with- 
hold the licence in the interests of public 
peace, or public safety should be disclos- 
ed to the applicant before the orders re- 

the licence are passed. The infor- 
mation available. the conclusion arrived 
at, and the grounds on which the same 
are rested, might well be matters which 
cannot possibly be disclosed, lest sources 
of information themselves should dry up, 
and the disclosure should provoke reac- 
tions against the informants. It may be 
too, that in matters such as these. private 
rights may well have to yield to public 
interests. Whatever be the correct posi- 


tion, I do not propose to venture a final 
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and concluded opinion on these aspects, 
without fuller arguments, The matter 
can safely be disposed of on the shorter 
and narrower ground of non-compliance 
with the proyisions of the Act, . 


4, The statutory requirement 
under Section 14 (3) is that the licensing 
authority shall record in writing the rea- 
sons for such refusal. The further re- 
quirement that the applicant should be 
furnished on demand with a brief state- 
ment of the reasons unless the authority 
is of opinion that it is not in public in- 


terest to furnish such statement. may- 


well be left out as there is neither allega- 
tion nor proof of the demand. The re- 
cording of reasons is obligatory; and what 
is more, having regard to the nature of 
the power entrusted, it is also necessary 
that the licensing authority should apply 
its mind and satisfy itself on the ques- 
tion as to whether the security of public 
peace or public safety demanded a refusal 
of the licence. From these  polnts of 
view, the counter-affidavit is unenlighten- 
ing as to whether, and if so. how, the 
licensing authority . satisfied himself on 
these aspects, and as to whether the rea~ 
aons were recorded in writing for the re- 
fusal. Counsel who appeared for the res~ 
pondent made available the files with him, 
I shall merely place it on record, that it 
is seen that certain reports were called 
for, and after the receipt of these reports 
-and communications exchanged, there is 
nothing in the files produced to indicate 
that the licensing authority applied its 
mind to the contents of the reports and 
satisfied itself as to whether the security 
of the public peace or public safety re~ 
quired a refusal of the licence. On the 
other hand, the files would show a report 
at a certain page, and immediately there~ 
after, the draft of an order, which even- 
tually materialised in the form of Ex, P-2, 
On this state of the record, I am satistied 
that there has not been an application of 
the mind of the licensing authority to the 
requirement of Section 14 (1) (b) (ii) of 
the Act. Nor was there any proper com~ 
pliance with the requirement of Sec- 
tion 14 (3). 


5. On these grounds, I allow mn 
writ petition and quash T. P-2, and 
- ldirect the 2nd Respondent to dispose of 
JEx, P-1 application in aA et eis with 
law. There will be no order as to costs. 

- Petition allowed, 
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Mathevan Damodaran and others 


Appellants v. . Saraswathi 
- others, Respond ents. 
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A.LE 


C.: A. No, 41 of 1970 and S. A. 
No. 437 p 1970, D/- 26-10-1971. 

Civil P. C. (1908), O. 22, Rr. 3, 9 (2) 
— One of appellants dying pending ap- 
peal — Legal representatives of deceased 
not brought on record in time — Abate- 
ment of appeal — Legal representative of 
deceased appellant on learning applying 
under R. 9 (2) for being brought on re- 
cord, submitting valid reason for excus- 
ing delay — Delay excused — Inaction of 
other appellants in not bringing on re- 
cord legal representative of deceased does 
not affect right of the lagal representa- 
tive — Surviving appellants cannot apply 
under R. 3. as that can be done only by 
the legal representative. ‘(Parag 3, 6) 
Cases Referred: Chronological Paras 
ILR (1971) 2 Ker 99, Shambhatta 

v. Mena Ramakrishna Bhatta 8 

G. Viswanatha Iyer, for Appellants; 

Neelakanta Iyer, for Respondents. 


JUDGMENT:— During the pendency 
of the appeal before the court below the 
2nd appellant, who was the 2nd defend- 
ant in the suit, The surviving ap- 
pellants were defendants l and 4. The 
legal representatives of the deceased 2nd 
appellant did not seek to implead them- 
selves as additional appellants in time, 
with the result the appeal abated as 
against the 2nd appellant. Subsequently 
they moved an application to set aside 
the abatement as against the 2nd appel- 
lant and also sought condonation of the 
delay in making the application for setting 
aside the abatement. The court below 
found that the legal representatives have 
not shown sufficient cause for setting. 
aside the abatement and therefore dis- 
missed. the petition. Since the appeal had 
been jaintly filed by three of the defend- 
ants and it abated ag against one of them 
the appellate court took the view that 
the appeal was no longer maintainable 
and consequently dismissed the appeal. 
The order refusing to set aside the abate. 
ment is challenged in the Civil Miscel- 
laneous Appeal and the decree of the court 
below dismissing the sult on the ground 
that the appeal itself was not maintain- 
able when the appeal abated as against 
the 2nd appellant ig challenged in the 
second appeal. 


2. On the merits I cannot agree 
with the court below that the legal re- 
presentatives of the 2nd defendant had 
not shown sufficient cause to set aside 
the abatement of the appeal as against 
the 2nd appellant. In the affidavit ac- 
companying the petition itis averred that 
at the time of death of the deceased 2nd 
appellant and thereafter his wife and 
children were not aware of the pendency 
of such an appeal, that they were living 
all along at Nedumangad with the Ist 
petitioner’s father and that soon after 
they came to know of the pendency of 
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the appeal on 30-11-1968, arrangement 
was made to file the petition to set aside 
the abatement, There is no counter-affi- 
davit in the case filed by any of the con- 
testants, so much so the averments in the 
affidavit remain unrefuted. There is an 
objection filed. But even in the objec- 
tion there is no circumstance indicated to 
warrant the court to assume that the 
statements in the affidavit are false. The 
categorical averments in the affidavit of 
the Ist petitioner that she and her chil- 
dren were living in Nedumangad with 
her father are not in any way denied in 
the objection. There is also no circum~ 
_ stance pointed out which would be suffi- 
cient for the court to assume that in spite 
of the categorical statement of the Ist 
peitioner that she was not aware of the 
pendency of this 
taken to have been aware of it. The 
learned Judge who hag dismissed the ap- 
plication of the petitioners seems to think 
that since 2nd defendant must have been 
living with his wife and children prior 
to his death he must have mentioned 
about the pendency of the appeal to the 
first petitioner. That is mainly the basis 
for refusal of the prayer of the peti- 
tioners to set aside the abatement. But 

I think this assumption is quite unwar- 
ponte as there is nothing unusual if the 
deceased had not mentioned such matters 
to his wife or children. One need not 
_assume that it would always be the case 
that a person discloses all these matters 
to his wife and children, Therefore. in 
the absence of any circumstance which 
would justify disbelieving the petitioners 
especially when their case is supported by 
an affidavit of the first petitioner for 
which there is no counter-affidavit in 
answer, I should think that I can accept 
their case and hold that the delay was 
because of the Ignorance of the pendency 
of an appeal to which their predecessor- 
in-interest was a party. If that be the 
case, there Is sufficient cause to excuse 
the delay in filing the petition for im~ 
pleading the petitioners as legal repre~ 
sentatives and for setting aside the abate-+ 
ment. 


3. A rather interesting argument 
fs advanced on behalf of the respondents 
in the case. It is said that even though 
the legal representatives of the 2nd de- 
fendant were not aware of the pendency 
of the appeal and so far ag they are con- 
cerned there may be sufficient justifica- 
tion for not coming in on the party array 
earlier that would not be the case with 
appellants 1 and 3, who, according to 
counsel for the respondents, could have 
moved for impleading the legal repre~ 
sentatives of the 2nd ap t in time. 
This necessarily leads me to the question 
whether an application to set aside abate- 
ment contemplated in R. 9 (2) of O. 22 of 


the Civil P. C. can be moved by the gur- 
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appeal she must be- the 
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viving appellants In an appeal or whe- 
ther it should be moved by the legal re- 
presentatives of the deceased appellant. 
The reference to plaintiff and defendant 
in Order 22 has to be read as including 
the appellant and respondent in regard to 
appeals, The provisions of O, 22. R. 3 
indicate that where, within the time 
limited by law. no application to implead 
the legal representatives of a deceased 


‘plaintiff or a deceased appellant is made 


the suit or appeal, as the case may be, 
shall abate so far as the deceased plaintiff 
or appellant is concerned. Even assum- 
ing that the rule authorises not only the 
legal representatives to move an applica- 
tion under: the rule but also the surviv- 
ing plaintiff or appellants as the case may 
be, the question is whether this would be 
case with regard to an application 
under Order 22, Rule 9 (2) for setting 
aside an abatement. This leads me to the 
consideration of the said rule. 


- 4, Order 22, Rule 9 reads as 
follows:— 


“(i) Where a suit abates or is dis- 
missed under this Order, no fresh guit 
shall be brought on the same cause of 
action, 

(2) The plaintiff or the person claim- 
ing to be the legal representative of a 
deceased plaintiff or the assignee or the 
receiver in the case of an insolvent plain- 
tiff may apply for an order to set aside 
the abatement or issal; and if it is 
provided that he wag prevented by any 
sufficient cause from continuing the suit, 
the Court shall set aside the abatement 
or dismissal upon such terms as to costs 
or otherwise as it thinks fit. 


(3) The provisions of Section 5 of the 
Indian Limitation Act, 1877, shall apply 
to applications under sub-rule (2)”, 

It is sub-rule (2) which is relevant for 
the purpose. That rule refers to abate- 
ments coming within the scope of O. 22, 
Rr, 3 and 4 and dismissals ae within 
the scope of Order 22, Rule-8. In the 
latter case the application is to be by an 
assignee or a receiver. That is not the 
case with which I am concerned here. 
Therefore only the rule as it relates to 
abatement under O, 22, Rr. 3 and 4 need 
be referred to and that read in the con- 
text of an appeal when one of the appel- 
lants dies can be simplified as follows:— 

“The appellant or the person claim- 
Ing to be the legal representative of a 
deceased app t may apply for an order 
to set aside the abatement; and if it is 
proved that he was prevented by any 
sufficient cause from continuing the ap- 
peal the court shall set aside the abate- 
ment upon such terms as to costs or other- 
wise as it thinks fit”, 

5. Before I construe this Rule f 
will have to consider what will be the 
position if it is assumed that the surviv- 
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ing appellants are bound to seek to set 
aside an abatement in regard to one of 
the deceased appellants and their failure 
to do so would prejudice even the legal 
representatives who come in to set aside 
the abatement with sufficient excuse for 
the delay. There may be cases where the 
legal representatives of a deceased ap- 
pellant may not be aware of the pendency 
of an appeal and as soon as they become 
aware of such pendency they may ap- 
proach the court. In such a case there 
would be sufficient cause to excuse the 
delay in moving the application for 
setting aside the abatement and the 
legal representatives would be as of right 
entitled to come'in. Will. that right of 
the legal representatives be lost. by the 
inaction of the surviving appellants as- 
suming that it is their duty to seek the 


impleading of the legal representatives of ` 


-the deceased appellant. It appears to me 
rather strange that the valuable rights 
of a party is lost not by his inaction -but 
due to the conduct of another party in 
not acting at the proper time. Unless 
one is compelled to reconcile with such a 
situation I do not think any rule need 
be read in that manner. I am referring 
to this because it is easy to understand 
Rule 9 properly in this background. 


6. I have already referred to the 
rule as it would appear in relation to an 
appeal and I am now construing that rule 
fn that simplified form. The reference 
to the appellant therein cannot be taken 
as a reference to one or other of several 
appellants. No doubt the singular in- 
cludes plural. Therefore it may be that 
- the appellant ‘may refer to appellants 
where there are more than one appellant. 
But in the context of the rule, unless 
there is some indication to the contrary 
it will be difficult to read the term ‘ap- 
pellant’ as meaning some of the appel- 
lants or the surviving appellants especial- 
ly when the very order refers to the 
term surviving appellants where that idea 
is indicated. Therefore it can only refer 
to the sole appellant or all the appellants 
and that can only be with reference -to 
an application by them to set aside the 
abatement. That would not be a case 
when one of them is dead, but one of the 
parties in the opposite array has died and 
the appeal has abated against him. Neces- 
sarily the reference must be to the setting 
aside of the pime under Order 22, 
Rule 4 of the Civil P, C. The reference 
to person claiming to be the legal re- 
presentative of a deceased plaintiff must 
therefore be to a case under Order 22, 
Rule 3. Possibly that may refer to even 
a case under Order 22, Rule 4 because 
there may be cases where the appellant 
and one or other respondents may die 
and the legal ‘representatives of the ap- 
pellants may have to seek the impleading 
of the deceased respondent. I am only 
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concerned here with showing that the 
appellant referred to in Order 22, R. 9 (2} 
has reference to all- the appellants and 
therefore necessarily to a case where none 
of the appellants is dead and not to sur- 
viving appellants and therefore that rule 
cannot be read as enabling the surviving 
appellants to seek to set aside the aba 
ment. When one of the appellants is dead 
it is that part of the rule which refers 
to the application by the person claiming 
to be the legal representative of the 
deceased appellant that applies. There- 
fore, the application for setting aside 
abatement under Order 22, Rule 3 can be 
made only by the legal representative of 
the deceased appellant. 


ah In this case so far as the legal 
representatives of the deceased appellant 
are. concerned the application has been 
in time. Now that I have found that the 
delay is explained, the inaction of appel~ 
lants 1 and 3 will not In any way affect 
the rights of the legal representatives of 
the second appellant. Hence Civil- Mis~ 
cellaneous Appeal has to be allowed set~ 
ting aside the order of the court below. 
The appellants in the Civil Miscellaneous 
Appeal will have to be impleaded as addi~ 
tional appellants in the appeal. 


8. The appeal itself has been dis- 
missed following the decisions of the 
Supreme Court that in a case where. per- 
sons jointly interested in the result of- 
the suit have filed the appeal and one of 
them dies the appeal cannot be continued 
if as against the person who is dead it 
abates. That has been followed in the 
decision of this Court in Shambhatta v. 
Mena Ramakrishna Bhatta. (ILR (1971) 
2 Ker 99). The view taken by the court 
below was therefore right, but since I 
am reversing the order on the applica- 
tion to set aside the abatement and direct- 
ing that the legal representatives shouid 
be brought on the party array as ap- 
pellants, the decision of the court below 
has necessarily to be vacated and the 
case has to be sent back to the appellate 
Court to enable that court to proceed with 
appeal on the merits. appeal is dis- 
posed of as above. The parties will suffer 
costs both in the appeal and Civil Mis- 


cellaneous Appeal, 
Order Seer 
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(A) Electricity Supply Act (1948), 
S. 49 (1) (3) and (4) — Provisions for sale 
of electricity by the Board to consumers. 


The power to frame uniform tariffs 
fis given to’ the Board by sub-section (1) 
and the power under sub-section (3) to 
fix different tariffs in exceptional cases’ is 
not in derogation of the power under. 
sub-section (1) but is supplementary to it. 
Thus the latter power is optional and not 
obligatory. (Para 7) 

Thus a consumer cannot contend that 
he. is governed only by sub-sec. (3) and 
not by sub-section (1) of the section. 


ara 7} 

(B) Electricity Supply Act (1948), 
Ss. 49, 59 and 79 (i) — Power of 
to revise tariffs — ether an agreement 
fixing a rate is a bar. Civil Writ No, 1561 
of 1966 (Raj), Dissented. 

The only limitation on the Board’s 
power to take action under Section 49 are 
the provisions of the Act, and the ruies 
and regulations framed thereunder. 
Similarly, the only requirement under 
S. 79 (i) is that the Regulations should 
not be inconsistent with the Act and the 
Rules, (Case law discussed), (Para 8). 

The provisions of a contract entered 
into even between high contracting par~ 
ties cannot have the effect of overriding 
the provisions of a statute or a statutory 
rule or regulation. (Para 8) 

The absence of express provisions to 
override contracts by the Board ag can 
be found in the case of licensee granted 
by Section 57 does not affect right of 
Board to override such contracts, 


(Para 9} 


Further, there can be no estoppel 
against the provisions of a statute or the 
exercise of statutory power. (Para 11) 


(C) Constitution of India, Art. 19 (1) 
(Ð) — Revision of rates by Board under 
Electricity Supply Act (1948), S. 49 in 
respect of supply of 
pany — Company if can challenge revi- 
sion. 


The company not being a citizen lt” 


has no fundamental right. If the Board 
has the power to make unilateral adjust- 
ments under the Act the attenuated right 
of property cannot come in for any viola- 
tion of Art. 19 (1) (£) of Constitution by 
reason of such statutory action, 

(Para 12} 


Cases Referred: Chronological Paras 
AIR 1972 Ker 39 = 1970 Ker LT 


838 (FB). Achuthan Pilla? v. State 


of Kerala 
AIR 1971 SC 1021 = (1970) 3 SCR 
854, Century Spinning and Manu- 
facturing Co, Ltd. v. Ulhasnagar 
Municipal Council i 
AIR 1971 SC 1997 = 1971 Ker LT 
422 = 1971 Lab IC 1178. Sankara- 
narayanan Vv. State of Kerala a 


iL 


electricity to com- 
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AIR 1969 Madh Pra 105 = 1969 
Jab LJ: 471, Nandlal Bhandari 
Mills Ltd., Indore v. Madhya 
Pradesh Electricity Board 9 
ATR 1969 Raj 254 = 1969 Raj LW 
147, Aditya Mills Lid. v. Rajas- 
ae State Electricity Board, y 
aip 
AIR 1968 SC 718 = (1968) 2 SCR 
366, Union BA India v. Anglo 
Afghan Age Ll 
AIR 1968 Sc. ‘091 =. (1968) 3 SCR 
. 137, M. S. E. Board v. Kalyan 
Borough Municipality 7 
ILR (1968) 2 Ker 664 =. (1970) L 
Lab LJ 263, Sankaranarayanan vV. 
State of Kerala QL 
(1966) Civil Writ No. 1561 of 1966 
(Raj), Delhi Cloth and General 
ere v. Rajasthan Electricity 


ar 
AIR 1964 SC 1598 = (1964) 7 SCR 
503, Amalgamated Electricity Co. 
„Ltd. v, N, S. Bathena 9 
AIR 1946 PC 127 = 73. Ind App 
123. Jagannath Baksh Singh: v. 
__ United Provinces 8 
AIR 1943 FC 29 = (1943) 5 FCR 
72, Jagannath Baksh Singh v. ‘ 
United Provinces 8 
Joseph, Kurien, Menon and Pai. for 
Petitioners; V. Narayana Menon, A. N. 
ee and Govt. Pleader, for Respond- 
ents. 


GOPALAN NAMBIYAR, J.:— These 
writ petitions challenge the validity of 
the action of the Kerala State Electricity 
Board in revising tariffs for the supply of 
electricity to the prejudice of the peti- 
tioner and contrary to certain agreements 
made with them. ents were ad- 
vanced in O. P., No, 2827 of 1970 which 
was treated as the main writ petition; 
and Counsel in the other writ petitions 
associated themselves with the arguments 
thus advanced. Such spplemental argu- 
ments as were advanced by them, did 
not add ma y to the contentions 
urged in O. P. No. 2827 of 1970. We 
shall therefore turn to the facts in O. P 
No. 2827 of 1970. 


O. P, No. 2827/1970, 


2. The petitioner in this writ peti 
tion is the Indian Aluminium Co, Ltd., 
having its registered office in Calcutta. 
In 1940 it commenced part of its busi- 
ness in the then State of Travancore. If 
is alleged that the then State of Travan- 
core was keen in getting industries esta~ 
blished in the State and therefore af- 
forded the petitioner various amenities 
including the supply of electrical energy 
at reasonable rates for a long period of 
time, and that the petitioner-company seb 
up its smelting factory in a’ Alupuram . 
near Alwaye, on account of these con- 
cessions offered, despite its having had 
other attractive offers at the relevan 
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time. On 30-7-1943 an agreement was 
concluded between the petitioner-com- 
pany and the then Travancore State. A 
copy of this agreement as subsequently 
amended and modified from time to time, 
has been produced by the petitioner as 
Ex. P-1. The first agreement concluded 
in 1941. wag for a term of 34 years, with 
a Tight in the Company for an extension 
for a further twenty years. Clause 4 of 
the agreement provided for the rates at 
which the electric power supplied by the 
Government to the company had to be 
paid for. Sub-clause (d) of the said 
clause. in so far as is material provided: 
“The rates provided for in clause 4 
(.........) shall be deemed to Include any 
surcharge or other ilar impositions 
now or hereafter to be imposed on con- 
sumers of Electricity in Travancore- 
Cochin by or in consequence of any pre- 
sent or future Legislation of the Govern- 
ment which may be or come into force 
during the continuance of the ( 
Agreement or any renewal or extended 
period thereof and accordingly the 
ESED rates hereinafter provided for 
shall not be affected by any such legisla- 
tion or any alteration in rates for the sup- 
ply of electricity effected pursuant 
thereto”. 
On 16-8-1955 a supplemental agreement 
was entered into between the petitioner- 
company and the Government of the 
Travancore-Cochin State (which had come 
into being by then). a copy of which is 
Ext, R-1 filed by the Board. It is un- 
necessary to notice the variations effected 
by this supplemental agreement in regard 
to the rates of supply and other matters. 
By clause II of this agreement, Clause 4 
of the principal agreement was deleted 
and a new clause 4 was substituted. 
cree II of the supplemerital agreement 


“Tl. The rates provided for in CL 4 
of the Principal Agreement as amended 
by clause II (iv) of this Supplemental! 
Agreement shall be deemed to include 
enmy surcharge or other similar imposi- 
tions now or hereafter to be imposed on 
consumers of electricity In Travancore- 
Cochi: or in consequence of any pre- 
sent or future legislation of the Govern- 
ment which may be or come into force 
during the continuance of the Principal 
Agreement or any renewal or extended 
period thereof and accordingly the new 
rates hereinbefore provided for shall not 
be affected by any such legislation or any 
alteration in rates for the supply of elec- 
tricity effected pursuant thereto”, 

On 1-11-1956, the Kerala State was 
formed; and on 1-4-57, the Kerala State 
Electricity Board (referred to as the 
Board). was constituted in pursuance of 
the relevant notifications issued under 
Section 5 (1) of the Electricity Supply Act 
1948. Under Section 60 of the said Act, 


A.I. R. 


all contracts entered into and all matters 
and things engaged to be done by, with, 
or for. the State Government for the pur- 
poses of this Act, before the constitution 
of Board shall be deemed to have 
been entered into ete. by, with, or for, 
the Board. The Board itself entered into 
an agreement with the petitioner com- 
pany, a copy of which has been produced 
by it, as Ext. R-2 dated 30-3-1963 (re- 
ferred to later as the 1963 agreement). By 
clause 2 of this agreement the petitioner 
was to purchase 12,500 kilowatts of elec- 
tric power. By clause 3, the agreement 
was to continue for 25 years from 1-l- 
1965 with option to renew for a further 
term of 25 years. Clause 5 (c) of the 
Agreement stated:— 


“5 (c): The rate of Rupees one 
hundred thirty (Rs. 130) per kilowatt of 
maximum demand per year provided for 
in clause (5) (a) shall be exclusive of elec- 
tricity duty of ten per cent. (10%) of the 
said rate payable to the Government. No 
further imposition by way of tax, duty, 
surcharge, levy, toll or otherwise now or 
hereafter to be imposed on consumers of 
electricity in the State of Kerala by or in 
consequence of any present or future 
legislation of the State which may be in 
force or come into force during the con- 
tinuance of this Agreement or any rene- 
wal or extended period thereof shall be 
payable by the Consumer” 

By Cl. 21, the rights and obligations of the 
Agreement are binding on the successors 
and assignees 

3. Then came Ext. R-3. styled the 
Second Supplemental Agreement dated 
4-4-1963. Clause 2 (b) of the said Agree- 
ment reads:— 

“2 (d): The rate of Rupees one 
hundred and thirty (Rs. 130) per kilowatt 
of maximum demand per year provided 
for in clause (2) (a) shall be exclusive of 
electricity duty of ten per cent (10%) of 
the said rate payable to the Government. 
No further impositions by way of tax, 
duty, surcharge, levy toll, or otherwise 
now or hereafter to be imposed on con- 
sumers of electricity in the State of Kerala 
by or in consequence of any present or 
future legislation of the State which may 
be in force or come into force during the 
continuance of this supplemental Agree- 
ment or any renewal or extended period 
thereof shall be payable by the con- 
sumer”, 

Clause 5 keeps alive the provisions of the 
Principal Agreement of 1941 as modified 
by the first Supplemental Agreement 


(Ex. ah 1). 

Next came Ex. P-2 Agreement 
dated 18-9-1965, also between the Board 
and the petitioner. Clause 2 (a) thereof 
provides for the supply by the Board to 
the petitioner, of 12,500 kilowatts of elec- 
tric power; in addition to the amount of . 
power stipulated in the 1963 Agreement, 
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Clause 3 provides that the Agreement 
shall continue for a period of 24 years 
from 1-1-1968, with option to continue 
for a further period of 25 years, on the 


eas 5 (c) reads-— 

“The rate of Rupees one hundred and 
thirty (Rs. 130) per kilowatt of maximum 
demand per year provided for in CL (5) 
(a) shall be exclusive of electricity duty 
of ten per cent (10%) of the said rate 
payable to the Government. No further 
imposition by way of tax, duty. surcharge, 
levy, toll or otherwise now or hereafter 
to be imposed on consumers of electricity 
in the State of Kerala by or in consequ- 
ence of any present or future legislation 
of the State which may be in force or 
come into force during the continuance of 
this Agreement or any renewal or ex- 
tended period, thereof shall be payable 
by the Consumer, provided that the pro~ 
visions of this Clause 5 (c) shall not be 
deemed to mean that any liability shall 
accrue to the Board on account of taxes 
imposed by the Government on ‘the Con-~ 
sumer”. 


By clause 24, the previous Agreements 
are kept alive. The circumstances lead- 
ing to the execution of these agreements 
are set out in paragraphs 2 to 8 of the 
Board’s counter-affidavit. 

5. While these agreements were 
current, the Board promulgated Ex. R-4 
Regulations on 28-10-1966. Clause 4 en- 
ables the Board to prescribe different 
terms and conditions for different classes 
of consumers; clause 10 enables the Board 
by negotiations or otherwise to fix special 
terms and conditions for supply; and 
clause 11 enables the Board to amend 
the terms and conditions for supply from 
time to time, provided that any amend- 
ment having the effect of enhancement 
of charges. payable by a consumer, was 
to come into force, on a date not earlier 
than thirty days from the date of notifica- 
tion of the amendment, in the gazette. 
Ext. R-5 is an amendment effected by 
the Board to R4 Regulation. By this am- 
endment, clauses 6 and 8 were substitut- 
ed, enabling the Board to fix different 
tariffs for different classes of services 
under various heads, such. as low tension 
supply, high tension supply, and 
high tension supply. In pursuance of 
this, by Ex. P-3 notification dated 28-11- 
11969 the Board notified the rates of 
tariffs applicable to extra high tension 
consumers, (in which category the peti- 
fioners before us fall). Clause 6 of Ex. 
P-3 shows that the rates so notified will 
be applied notwithstanding anything to 
the contrary contained in any agreement 
entered into with any extra high tension 
consumer either by the Board or by the 
Government. The petitioner protested by 
Ex, P-4 letter. and thereafter, has filed 
this writ petition. 

1972 Ker/14 IX G—30 


Indian Aluminium Co. v, K. S| E. Board (Nambfyar J.) [Prs, 4-7] Ker. 209 


6. The contentions urged on behalf 
of the petitioner are:— 

(1) that the provision applicable. for 
revision of tariffs. to the petitioner-com- 
pany is, if at all only Section 49 (3) of 
the Electricity Supply Act 1948, and not 
Section 49 (1); 

(2) that even He Section 49 (1) ap- 
plies, no revision of tariffs can be effected 
in supersession of lawful contracts en- 
tered into by, or binding upon, the Board: 

(3) that assuming Section 49 (1) ap- 
plies, the Board is barred by the prin- 
ciple of equitable estoppel from revising 
tariffs to the prejudice of the petitioner; 

(4) that the right of the petitioner 
under the contracts or agreements is a 
right to property and the extinction of 
this right violates Article 31 of the Con- 
stitution; and 

(5) that in any event, the petitioner 
should have been afforded an opportu- 
nity before the revision was effected. 
We may observe that Ex. P-3 which fixes 
the tariff rates, applicable to the peti- 
tioner and others, wag directly in pursu- 
ance of Exts. R-4 and R-5 Regulations. 
These regulations have not been expres- 
sly challenged in the writ petition. and 
there was no express prayer to quash the 
game, Para. 6 of the reply~affidavit of the 
petitioner raises in some way. the ques- 
tion of the validity of Ex. R-4, but the 
same was not seriously argued before us, 
and we think, quite rightly. Being so, 
the grounds of attack available against 
Ex. P-3 notificatlon appear to us to be 
feeble. We may however consider the 
arguments advanced on the merits, 

7. Section 59 of the Act enjoins 
that the Board shall not. as far as practic- 
able, and after taking credit for any sub- 
ventions from the State Government 
under Section 63, carry on its operations 
under the Act at a loss, and shall adjust 
its charges accordingly from time to 
time. Section 49 of the Act reads as 
follows: 

“49. Provision for the sale of electri- 
city by the Board to persong other than 
licensees— 


(1) Subject to the provisions of this 
Act and of Regulations, if any, made in 
this behalf, the Board may supply electri- 
city to any person not being a licensee 
upon such terma and conditions as the 
Board thinks fit. and may. for the pur- 
poe of such supply., frame uniform 


(2) In fixing the uniform tariffs, the 
Board shall have regard to all or any of 
the following factors :— 

(a) the nature of supply and the pur- 
poses for which it is required :.- 

(b) the co-ordinated development of 
supply and distribution of electricity 
within the State in the most efficient and 
economical manner, with particular re- 
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ference to such development in areas not 


for the time being served or adequately 
served by the licensee; 

(c) the simplification and standardi- 
sation of methods and rates of charges 
for such supplies; 

(d) the extension and cheapening of 
supplies of electricity to sparsely deve- 
loped areas, 


(3) Nothing in the foregoing provi- 
sions of this Section shall derogate from 
the power of the Board, if it considers 
necessary or expedient to fix different 
tariffs for the supply of electricity to 
any person not being a licensee, having 
regard to the geographical position of 
any area, the nature of the supply and 
purpose for which supply is required 
any other relevant factors. 


(4) In fixing the tariff and terms and 
conditions for the supply of electricity, 
the Board shall not show undue prefer- 
ence to any person”, 

It has been ruled by the Supreme Court 
in M. S. E. Board v, Kalyan Municipa- 
lity, (AIR 1968 SC 991) that though 
prima facie it would appear. that sub- 
section (4) will govern sub-sections (1) to 
- (3) of Section 49, the proper way to inter- 

pret sub-section (4) will be to read with 
it sub-section (3). Going by the language 
of the section, we . entertain no doubt 
that the power to frame uniform tariffs 
is given to the Board by sub-section (1), 
and that the power under sub-section (3) 
to fix different tariffs in exceptional cases, 
is not in derogation of the power under 
sub-section (1) but supplementary to it. 
This latter power is optional, not obli- 
gatory. Being so, we are unable to 
understand the petitioners’ argument that 
the provision applicable to the petitioner 
is only Section 49 (3) and not Section 49 
(1). We reject the same. 

8. The next contention is thaf 
even if Section 49 (1) applies. action can- 
not be taken in supersession of any law- 
ful contracts entered into between 
the petitioner and the Board. Before 
dealing with the argument, we may quote 
Section 79 (J) of the Act: 

“79. Power to make regulations. 
The Board may make regulations not in- 
consistent with this Act and the Rules 
made thereunder to provide for all or 
any of the following matters, namely :— 
x x x x x x 


x 
(i) principles governing the supply: 


of electricity by the Board to persons 
other than licensees under Section 49”. 
Exts. R-4 and R-5 Regulations take 
power under Section 49, Section 59, and 
Section 79 (i). The only limitations on 
the Board’s power to take action under 
Section 49 are the provisions of the Act. 

and the Rules and Hepuletions framed 
thereunder. So too, the only: require- 
ment under Section 79 (4) is, that the Re- 
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gulations should not be inconsistent with 
the Act and the Rules. In the face of 
the power, granted in such amplitude, 
the absence of the words. “notwithstand- 
ing any contract to the contrary” is not 
material at al. We are quite unable to 
see how the provisions of a contract en~ 
tered into even between high contract~ 
ing parties can override the provisions of 
a statute or a statutory rule or regula~ 
tion. Especially is it so when the statu~ 
tory power has been conferred on an 
autonomous Corporation like the Board, 
in public interest or for the benefit of 
We may usefully extract the 
following classic observations made by 
Gwyer, C. J. in Jagannath Baksh Singh’s 
case (AIR 1943 FC 29): 

“We desire. however, to point - ouf 
that what-they are now claiming is that 
no Legislature in Indig has any right to 
alter the arrangements embodied in their 
sanads nearly -a century ago; and for 
all we know, they would deny the. right 
of Parliament itself to do so. We. hope 
that no responsible Legislature or Gov- 
ernment would ever treat as of no ac~ 
count solemn pledges given by their pre~ 
decessors; but the readjustment of rights 
and duties is an inevitable process, and 
one of the functions of the Legislature 
jin a modern State is to effect that re- 
adjustment, where circumstances have 
made it necessary, with justice to all 
concerned. It is, however not for this 
Court to pronounce upon the wisdom or 
the justice, in the broader sense. of legis- 
lative Acts; it can only say whether 
they were validly enacted, ............008 
The decision was confirmed by the Privy 
Council in Jagannath Baksh Singh v. 
United Provinces, (AIR 1946 FC 12 127). 


9. We are not impressed by the 
argument that under Section 57 of the 
Act read with Schedule VI. a licensee — 
which expression does not include the 
Board — gets power expressis verbis to 
override contracts, and that the Board 
has not been granted such power. The 
short answer to this, is, that in the case 
of the Board there was no need for any 
express conferment of the power, which 
was necessary in the case of the licensee. 
The statutory provisions being thus clear, 
there is really no need to refer to au- 
thorities. In Nandlal Bhandari 
Ltd.. Indore v. Madhya Pradesh Electri- 
city Board, (AIR 1969 Madh Pra 105),. 
the agreements themselves contained a 
power to revise tariffs, but de hors these 
provisions, the. power to do so was found 
in Sections 49 and 59 of the Act. In the 
Aditya Mills’ case, (AIR 1969 Raj 254} 
it was recognised that under Section 49 
it was open to the Board to revise terms 
and conditions eyen unilaterally. The 
Supreme Court decision in Amalgamated 
Electricity Co.’s case, (ATR 1964 SC 
1598 paras, 43 and 49) recognised such 
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adjustment as possible with respect to 
Section 57 and Schedule VI of the Act. 


10. The Board has justified the 
action not only on legal grounds, 
even on the ethical and moral plane. 
Paragraphs 9 and 10 of the counter-affi- 
davit have detailed the financial string- 
ency experienced by the Board and the 
highly concessional and very low rates at 
which extra high tension consumers (in 
cluding the petitioners) who consume 60 
per cent of the current generated in the 
State, were þeing charged for electrical 
power. The position has been indicated 
in a tabular statement in Ext. R-6. The 
data disclosed are sufficient to show that, 
even as the biggest single consumer of 
electricity in this State, enough hag been 
made out for revision of tariffs to sub- 
serve the purposes of the Act. viz., a ra- 
tional ‘distribution of electricity to alk 
consumers. 


IG The plea of equitable estoppel 
need not occupy us long. We were pres- 
sed with the decision of the Supreme 
Court in Anglo Afghan Agencies case, 
(AIR 1968 SC 718) and in the Century 
Mills case, (AIR 1971 SC 1021). The 
arguments based on these decisions cover- 
ed familiar ground. On the pleadings, 
we are not satisfied, that the picture 
sought to be presented of the Board (or 
its predecessor) being a supplicant before 
the petitioner for the establishment of 
its industry in this State, of representa- 
tions made. hopes raised, vast expendi- 
ture incurred, sa ces made. and ex- 
pectations blasted, has been either com- 
plete or correct. As pointed out by 
Counsel for the Board, there is enough 
in the agreements themselves to show 
that the petitioner was equally desirous 
of obtaining electric power and had ne- 
gotiated for the supply of the same. See 
for instance the preamble to Ex. P-l, 
Ext, R2, Ext. R-3 etc. Again, it is well 
settled that there can be no estoppel 
against the provisiong of a statute or the 
exercise. of statuory power. With re- 
ference to the principle laid down in the 
Anglo Afghan Agencies case, the matter 
was fully considered in this Court in 
Sankaranarayanan v. State of Kerala, 
(TLR (1968) 2 Ker 664). See the discus- 
sion in paragraphs 3 to 16 of the judg- 
ment. The decision was affirmed by the 
Supreme Court (See 1971 Ker LT 422). 
There, estoppel was pleaded against the 
exercise of the constitutional power under 
Article 309 of the Constitution, and the 
plea was re ; The matter was fur- 
ther discussed by a Full Bench of this 
Court in Achuthan Pillai v. State of 
Kerala, (1970 Ker LT 838) = (AIR 1972 
Ker 39 FB) and it was ruled that the deci- 
sion of the Supreme Court in the. Anglo 
pen Agencles-case, AIR 1968 SC 718 
(and the Century Mills Case, AIR 1971 
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SC 1021 referred to earlier) did not con- 
sider whether a representation can ope- 
rate as estoppel against the exercise of 
constitutional or discretionary power 
vested for public good, or for the good 
of a third party. We do not wish to 
cover the same ground again, or to refer 
to the still later decisions of this Court. 
On the principle of these decisions, we 
have no hesitation in rejecting the plea 
of uate estoppel. 


The argument of violation of 
the rA ee right to hold property, 
under Article 19 (1) (© of the- Constitu- 
tion, is hardly presentable. The peti- 
tioner, being a company, is not a citizen, 
and therefore has no such fundamental 
right. If the contract, as properly con- 
strued by us, is subject to the right of 
the Board to make unilateral adjustments 
under the provisions of the Act. this at- 
tenuated right of property cannot come 
in for any violation of Article 19 (1) (f), 
by reason of such statutory action. 


13. The last contention. that the 
petitioner should have been afforded an 
opportunity before the action complained 
of, has no merit. The power of unilate~ 
ral adjustment being there under the 
provisions of the Statute, no question of 
affording opportunity to the petitioner 
arises. Under clause 11 of Ext. R-4, the 
amendment of the terms and conditions 
of supply having the effect of enhance- 
ment of charges payable by a consumer, 
shall come into force only, at least thirty 
days after notification in the gazette. 
This is the only notice or opportunity to 
which the petitioner is entitled. It is 
not coritended that this provision has 
been violated. As notice, there is no ex- 
press prayer to quash Exs. R-4 and R-5; 
and even in the arguments advanced, it 
was not contended that these were out- 
side the frame work of the statutory 
power conferred by shoe 79 (i), read 
with Sections 49 and 5 


14. Before we ane we wish 
to refer briefly to an unreported judg- 
ment of a learned aces of the Rajasthan 
High Court in S. Civil Writ No, 1561 
of 1966 (Raj) in the case of the Delhi 
Cloth and General Mills Co. v. Rajasthan 
Electricity Board. A copy of the judg- 
ment was placed in our hands. Going 
through the same very carefully. we can- 
not, with respect, agree with itg reason- 
ing or conclusion, It seems to have found 
that there is ng power in the Board of 
making a. unilateral adjustment under 
Sections 49 and 59 of the Act. In so 
holding it wag largely influenced by the 
provisions of Section 57 read with Sche- 
dule VI. We have considered these. and 
have come to contrary conclusion. 
The judgment seems also to accept the 
plea .of equitable estoppel We have 
found the plea has no warrant.in law, 
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or foundation on facts, In the circumst- 
ances of his case. All the contentions 
urged by the petitioner therefore fail. 


15. We may now notice the other 
writ petitions. O, P. Nos, 1283, 1683 and 
2724 of 1970. e 


16. These writ petitions stand on 
much slender ground. The petitioners in 
all these writ petitions are also compa- 
nies, being, the Cominco Binani Zinc Ltd. 
(in O. P. 1288/1970), the Cochin Refine- 
ries Ltd, (in O. P. No. 1683/1970), and 
the Travancore Cochin Chemicals Ltd. (in 
O. P. No. 2724/1970). The relevant agree- 
ments are, Exts. P-1 dated 26-10-1964 (in 
O. P, 1288/1970) Ext. P-1 dated 14-11- 
1965 (in O. P. No. 1683/1970) and Exts. 
P-1 and P-2. both dated 7-9-1967 (in O.P. 
No, 2724/1970). These agreements do not 
contain any clause of the type that we 
noticed in the agreements with the Indian 
Aluminium Company, evidencing a whole~ 
sale fetter of legislative action or surren- 
der of statutory obligations for ever, or 
for any specified term. Indeed, we should 
have been surprised to find such a clause 
entered into in the Nineteen Sixty’s, with 
all the experience that has gone before. 
Nothing contained in these contracts can 
avail the petitioners against the statutory 
provisions of the Act, under which pro- 
per action has been taken by the Board. 


17. In the result, we dismiss all 
these writ petitions, but make no order 
as to costs. The interim orders, if any, 
passed in all these writ petitions will 
stand vacated and the C. M. Ps, will 


stand dismissed. 
Petitions dismissed. 
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The Church of South Indian Trust 
Association, by its Attorneys, Rev. A. J. 
David and E. J. Edona, Petitioner v. State 
of Kerala and others, Respondents. 

O. P. No, 367 of 1970, D/- 20-1-1972. 


(A) Houses and Rents — Kerala 
Buildings (Lease and Rent Control) Act 
(1965) (2 of 1965) S. 4(1) and (3) — 
Notice under sub-section (1) may be 
given before building becomes vacant — 
Notice and its receipt is a condition pre- 
cedent for action under sub-section (3). 


Notice under sub-section (1) may be 
given even before the building becomes 
vacant. There is no harm in giving 
notice of a probable vacancy; but what 
the section requires is notice of an actual 
vacancy; and the receipt of such a notice 
js a condition precedent to the exercise 
of the Accommodation Controller’s juri- 
ediction to allot a building for any of 
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the purposes mentioned in sub-section (3} 
of Section 4 (Para 3} 

(B) Houses and Rents — Kerala 
Buildings (Lease and Rent Control) Act 
(1965) (2 of 1965), S. 4 (3) — Landlord 
claiming building for his own use — En~ 
quiry by Controller is necessary. 


It is for the landlord of the building 
fo decide whether it needs re-construc~ 
tion or whether he should have it for his 
purpose. . It is his property; and he is 
the best judge on that matter. If a claim 
is made by the landlord for possession of 
the building on such a ground, the Ac- 
commodation Controller or Rent Control- 
ler. as the case may be, is not entitled 
to say that the landlord need not have 
it for reasons for his own. All that he is 
entitled to do is to enquire whether the 
need is bona fide, or whether it is only 
a pretext for not to lease out the build-~ 
ing or to evict a tenant. The right to 
reconstruct a building or to have it for 
the landlord’s own purposes is a very 
valid right attached to the property. The 
Accommodation Controller is bound to 
act in a quasi-judicial manner. and decide 
whether the landlord’s claim to have 
the building for his purposes is sustainable 
or not, before be passes an order requir- 
ing the landlord to hand over the build- 
ing to a tenant for any of the purposes 
mentioned in sub-section (3) of S. 4. To 
pass such an order without making any 
enquiries, and even without hearing the 
petitioner on the matter is an abuse of 
power. (Para 5}. 

Kalathif Velayudhan Nair, V. S. 
Moothathu, N. R. K. Nair, K. J. Joseph 
and T. K. M. Unnithan, for Petitioners 
Govt. Pleader. for Respondents. 

ORDER :— The petitioner is the 
Church of South India Trust Association 
which is a corporation registered under 
the Indian Companies Act; and it is un~ 
doubtedly a religious and charitable in- 
stitution falling within the ambit of sub- 
section (7) of Section 11 of the Kerala 
Buildings (Lease and Rent Control) Act, 
1965 (hereinatfer referred to as the Act). 
The petitioner is the owner of a build-~ 
ing No. 17/156 situate on the Bank Road, 
within the Corporation of Calicut. It 
was outstanding on lease with the Kerala 
State Electricity Board. The Executive 
Engineer of the Electrical Division, Kozhi- 
kode, informed the petitioner, by his 
letter Ext. P-1 dated 8-1-1970, that the 
building would be vacated on 31-1-1970 
and the key of the building would be 
handed over to the second respondent, the 
Tahsildar and Accommodation Control- 
ler, Kozhikode on the same date. On 
receipt of the above letter. the petitioner 
wrote to the second respondent, by its 
letter Ext. P-2 dated 10-1-1970 with a 
copy to the said Executive Engineer, 
stating that the aforesaid building had 
already been vacated by the tenant, who 
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had written saying that the building 
would be surrendered by the tenant to 
the second respondent on 31-1-1970. that 
the tenant was under law bound to hand 
over possession of the building to the 
petitioner, that the tenant had done seri- 
ous damages to the building, that it re- 
quired re-construction in portions and 
repairs throughout, that the petitioner 
was seeking legal advice to recover dama~ 
ges from the tenant and taking measures 
for reconstruction and repairs of 
building and that the petitioner needed 
the building for its own use. second 
respondent replied by his letter Ext. P-3 
dated 12-2-1970 as follows :— 


“With reference to your pe cited, 
enquiries were conducted it was 
found that immediate ae are not 
mecessary to the building in question. It 
is also found that if the waste matter etc. 
accumulated in the various parts of the 
building are removed by engaging few 
coolies the building will be quite fit for 
occupation. Enquiry also revealed that 
since the trust is having a pucca huge 
building for their office at present there 
is no need for the house in question for 
the use of the trust, The petition iş 
therefore rejected.” 


This was followed by an order Ext, P-4 
dated 13-2-1970 alloting the building to 
the third respondent, the Inspecting As- 
sistant Commissioner of Agricultural In- 
come-tax and Sales Tax, Kozhikode with 
effect from 13-2-1970 on the. existing 
rent. The allottee was also requested to 
obtain the key of the building from the 
petitioner. In the light of Ext. P-4, the 
third respondent, by his letter Ext. P-5 
dated 13-2-1970, wrote to the petitioner 
requiring it to hand over the key of the 
building to him. This writ petition has 
been filed to quash Exts. P-3, P-4 and 
P-5 and for consequential reliefs, 

2. Counsel for the petitioner raises 
two contentions. One is that Ext. P-2 is 
not a notice under Section 4 (1) of the 
Act, and that the order Ext. P-4 is bad 
under law, in so far as receipt of a valid 
notice under sub-section (1) of S. 4 is 
a condition to the exercise of his jurisdic- 
tion for alloting the building for any of 
the purposes mentioned in sub-s. (3). The 
second contention is that this is a case 
where the petitioner would be entitled to 
get the building evicted from a tenant on 
the grounds mentioned in caluse (iv) of 
sub-section (4), and also in sub-section 
(7) of Section 11 of the Act. and that, 
therefore, when a building falls vacant 
and the landlord wants the building on 
any such ground, the Accommodation 
Controller is not entitled to require the 
building for any of the purposes men- 
tioned in sub-section (3) of Section 4, 
unless he is satisfied that the grounds 
stated by the tenant are not true. 
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necessary to read sub-sec- 
tions a) ey (3) of Section 4 of the Act 
in order to deal with the first contention. 
They are as follows :— 

“4. Notice of Vacancy. 

(1) (a) Every landlord may within 
fifteen days before completion and shall, 
within fifteen days after the construction 
or re-construction of a building intended 
to be let out or after a building becomes 
vacant by his ceasing to occupy it, or by 
the termination of a tenancy. or by re« 
lease from requisition by the Govern« 
ment or any other competent authority, 
give notice of the availability or vacancy 
in writing to the Accommodation Con- 
troller. Every tenant shall within fif- 
teen days of his vacating a building oc- 
cupied by him give notice of the same 
in writing to the Accommodation Con~ 
troller: 

Provided that this sub-section ghall 
not apply to a building in respect of 
which the landlord has obtained an order 
for possession on any grounds specified 
in sub-section (3), clause (iv) of sub-sec~ 
tion (4) and sub-sections (7) and (8) of 
Section 11. 

(b) Every notice given under clause 
(a) shall contain such particulars as may. 
be prescribed. 

(2) x x x x x 

(3) If. within fifteen days of the re« 
ceipt by the Accommodation Controller 
of a notice under sub-s, (1) or sub-section 
(2), the Accommodation Controller does 
not intimate to the landlord in writing 
that the building is required for the pur- 
pose of the State or Central Government 
or of any local authority or of any pub- 
Ic institution or for the occupation of 
any officer of such Government or local 
authority or for the occupation of such 
class of non-officialg as may be prescrib- 
ed having regard to the importance of 
their service to society, the landlord shall 
be at liberty to let the building to any 
ae or to occupy it himself. 


z 
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x x x x 
It is clear from sub-section (1) that in 
the case of a building which becomes 
vacant by the landlord’s ceasing to oc- 
cupy it or termination of its tenancy, the 
question of issuing a notice thereunder 
arises only after the building becomes 
vacant, and that from that point of time, 
the landlord has 15 days to give the 
notice. In the face of the above clear 
provision, it is not possible to accede to 
the contention of the learned Govern- 
ment Pleader that there is only an outer 
limit for giving the notice, and that it 
can be given at any time within that 
period. In other words, notice may be 
given even before the building becomes 
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vacant. There is no harm in giving notice 
of a probable vacancy; but what the sec- 
tion requires is notice of an actual 
vacancy; and the receipt of such a notice 
is a condition precedent to the exercise 
of the Accommodation Controller’s juris- 
diction to allot a building for any of the 
purposes mentioned in sub-section (3) of 
Section 4, There is no dispute that the 
previous tenant vacated the building 
only on 31-1-1970. Ext. P-2, the letter 
dated 10-1-1970 sent by the petitioner to 
the second respondent would not, there- 
fore, be notice of vacancy under S. 4 (1) 
of the Act. It was sent in response to 
the Electricity Board’s letter, Ext. P-1 
dated 8-1-1970, wherein the Executive 
Engineer stated that the building would 
be handed over to the second respondent; 
and Ext. P-2 seems to have been intend- 
ed to explain the real position to the 
second respondent and to request 
to release the building to the petitioner, 
in case the Electricity Board illegally 
handed over possession of. the. building 
to the second respondent. The order 
Ext. P-4, is, therefore.. without jurisdic- 
tion, and illegal, 


4. I shall consider the second con- 
tention. In my view, if a ord, when 
giving a notice of vacancy under $ 4 of 
the Act, claims that he needs the build- 
ing for himself on any of the grounds on 
which he is.entitled to evict a tenant 
under the Act, the Accommodation Con- 
troller is bound to enquire into that 
matter; and he can require the building 
to be given for any of the purposes men- 
tioned in sub-section (3) of Section 4, 
only if he is satisfied that the grounds on 
which the claim is made are not true. 
Otherwise it would mean that the land- 
lord should first hand over the building 
as required by the Accommodation Con- 
troller, and then move the Rent Control- 
ler for eviction of the tenant, This will 
be a farcical procedure. If the landlord 
has the right to evict a tenant for hav- 
ing the building for his own use on cer- 
tain grounds, it is plain commonsense 
that he cannot be liable to lease it out, 
if such ground exist. It is evident from 
Ext. P-3 that the second respondent was 
aware of the said legal position. It states 
that enquiries were conducted, and that 
the petitioner’s claim to have the build- 
ing for its own purposes was rejected 
only after that. The counter-affidavit 
filed by him states that the building was 
inspected by the Revenue Inspector, who 
reported that it was not in need of any 
repairs and that the petitioner did not 
require the building for its bona fide 
need, and that the second respondent re- 
fected the petitioner’s prayer to allow the 
petitioner to have the building for its 
own purposes, as he was satisfied about 
the truth of the aforesaid report. Ad~ 
mittedly, neither the second respondent 
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nor. the Revenue Inspector has made any 
enquiries about the matter to the peti- 
tioner or to anybody else regarding the 
truth of the claim made by the petitioner. 
It was rejected only on the basis of the 
Revenue Inspector’s report. ‘So the state- 
ment in Ext, P-3 that enquiries were 
made before the petitioner’s claim was 
Tejected is untrue. Even a copy of the 
Revenue Inspector’s report has not been 
produced in the case; and the court is 
not. therefore, in a position to say whe~ 
ther the report disclosed any relevant 
materials, 


5. It is for the landlord of the 
building to decide whether it needs re- 
construction or whether he should have 
it for his purpose. It is his property; 
and he ig the best Judge on that matter. 
If a claim is made by the landlord for 
possession of the ‘building on such a 
ground, the Accommodation Controller or 
Rent Controller, as the case may be, is 
not entitled to say that the landlord need 
not have it for reasons of his own, 
that he is entitled to do is to enquire 
whether the need is bona fide or whe- 
ther it is only a pretext not to lease out 
the building or to evict a tenant, as the 
case may be. The right to reconstruct a 
building or to have it for the landlord’s 
own purposes is a very valid right at- 
tached to the property. The Accommoda- 
tion Controller is, therefore, bound to 
act in a quasi-judicial manner, and decide 
whether the landlord’s claim to have the 
building for his purposes is sustainable 
or not, before he passes an order requir- 
ing the landlord to hand over the ‘build- 
ing to a tenant for any of the purposes 
mentioned in sub-section (3) of S. 4 To 
pass such an order without making any 
enquiries, and even without hearing the 
petitioner on the matter is an abuse of 
power, The petitioner has stated in the 
petition that the building is intended to 


be used as a hostel for the Malabar . 


Christian College. which seems to be an 
institution belonging to and managed by 
the petitioner. The counter-affidavit 
states that this allegation is an after- 
thought. This is ag irresponsible a state~ 


ment as his conduct has been in passing 
the impugned order, Ext, P-4, 
6. -In the result, I hold thag 


Exts. P-3 and P-4, the orders passed by 
the second respondent, are without juris- 
diction and illegal; and I quash them. 
Ext. P-5 is only a request by the third 
respondent in the light of the order 


Ext. P~4; and it can be ignored. The 
second respondent will pay the costs of 
the petitioner, 


Petition allowed, 


a 
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P. UNNIKRISHNA KURUP. J. 
The Bank of Deccan Ltd, (in liquida- 

tion) represented by P. S. Anwar... 

cial Liquidator, High Court of Kerala, 
Ernakulam, Petitioner v. Anthira Cle- 
ment of Arattukulangara Veettil and 
others, Respondents, ' 

- Civil Revn. Petn, No, 1189 of 1969, 

D/- 3-11-1971, from order. of Dist. Court, 
Alleppey, D/- 27-3-1969. 


Banking Companies Act (1948), Sec- 
tions 45-C, 45-B — Expression “pending 
proceeding” in Section 45-C, if includes 
appeals from orders passed therein. 


The expression “pending proceedings” 
used in Section 45-C can be construed as 
only covering the actual proceedings 
which were pending at that time and not 
appeals or revisions from the orders pas- 
sed in the pending proceedings. The ap- 
peal commences new proceedings in an- 
other court and although it may be a 
continuation of the suit for certain pur- 
poses, for the purpose of Section 45-C (4), 
it will not amount to the proceeding be- 
ing continued in the court in which it 
was pending. Thus merely because the 
permission is granted by the High Court 
to continue an original suit in a Civil 
Court, an appeal to the District Court will 
mot by itself be maintainable. Object of 
Sections 45-B and 45-C indicated. 1967 
Ker LT 1102, Distinguished 

(Paras 4, 3, 2) 


Cases Referred: Chronological Paras 
4967 Ker LT 1102 = 1967 Ker LJ 
143, Alphonse Ligouri v. Court 
Liquidator 3 
T, V. Ramakrishnan, for Petitioner. 
ORDER :— The revision petitioner is 
the official liquidator, High Court of 
Kerala, and this petition is directed 
against an order of the District Court of 
Alleppey overruling a preliminary objec- 
tion raised by the petitioner regarding 
the jurisdiction of that court to entertain 
an appeal. The question that arises for 
consideration relates to the interpreta- 
tion of Section 45-B of the Banking Com- 
panies Act, 1949. After the liquidation 
proceedings relating to the petitioner- 
Bank commenced, a report was filed by 
the court-liquidator before the High 
Court under Section 45-C (2) of the Bank- 
ing Companies Act. The High Court by 
its order dated 8-7-1966 allowed the pro- 
ceedings then pending before the Sub- 
ordinate Judge’s Court, to continue in 
that court, Accordingly, the Subordi- 


mate Judge proceeded with the case on. 


its file and disposed it by the judgment 
dated 23rd July 1968. Thereupon, the 
present appeal was filed before the 
District Court and the question mooted 
is whether the appeal is maintainable in 
I N ee 
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the District Court in view of S. 45-B of 
the Banking Companies Act. The court 
below has taken the view that by the 
permission granted by the High Court to 
continue the original suit in the Subordi- 
nate Judge’s Court, an appeal to the Dis- 
trict Court is also maintainable since the 
appeal is only a continuation of the suit 
and when an or Civil Court has 


tried the suit, the appellate court gets 


jurisdiction to dispose of the appeal filed 
before it, 


2. I-am unable fo agree with the 
view taken by the lower court That 
court, in paragraph 5 of the order, has 
remarked that the pendency of the ap- 
peal has been brought to the notice of 
the High Court and the High Court did 
not think it proper to withdraw the 
matter to its own file. This statement is 
factually wrong as the pendency of the 
suit alone had been brought to the notice 
of the High Court and it gave permis- 
sion to the Sub Court to continue with 
the suit. No permission to file the appeal 
before the District Court was taken from 
the High Court and the question which 
arises for consideration is whether the 
permission granted for the continuance of 
the suit would operate as a permission 
for the filing of the appeal also. Sec- 
tion 45-B of the Banking Companies Act 
confers exclusive jurisdiction on the High 
Court to entertain and decide any claim 
made by or against a Banking Company 
and the only exception to this rule is 
what is provided in Section 45-C. 


The object of the conferment of the 
exclusive jurisdiction on the High Court 
is to provide speedy disposal of winding 
up proceedings and what is saved by Sec- 
tion 45-C is only proceedings pending in 
any other court immediately before the 
commencement of the order of the wind- 
ing up of the Banking Company and that 
too only after the High Court receives 
a report regarding such pendency and 
decides not to transfer the proceedings to 
its own file. What has happened in this 
ease ig that the original suit in the Sub- 
Court was pending at the time the wind- 
ing up proceedings commenced and this 
fact was reported as required by Sec- 
tion 45-C. The High Court allowed the 
proceedings to continue there, and it 
stands to reason that what has been al- 
lowed is only the continuance of the 
original suit that was pending in the 
Sub-Court, 

Although for certain purposes, an 
appeal is considered to be a continuation 
of the original suit, it cannot be stated 
to be so for all purposes. A reading of, 
Section 45-C (4) makes it clear that if 
any proceeding pending in a-court is not 
transferred to the High Court under sub- 
section (3). such proceeding shall be con- 
tinued in the court in which the proceed- 
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ing was pending. The appeal has neces- 
sarily to be in another court and there- 
fore it is logical to infer that after the 
disposal of the original suit, the proceed- 
ings subsequent to it, namely, the appeal, 
does not come within the ambit of Sec- 
tion 45-C because the appeal necessarily 
has to be in a court in which the pro- 
ceeding was not pending at the time the 
winding up proceedings commenced 


3. The learned counsel for the 
respondents peouas to my notice the 
decision of this Court in Alphonse Lig- 
ouri v. Court Liquidator, (1967 Ker LT 
1102). There, the question which arose 
for consideration was whether the court 
which had been empowered to execute 
the decree under Section 45-C (4) of the 

Banking Companies Act had jurisdiction 
to entertain and dispose of the claim 
petition or objection to attachment filed 
under Order 21, Rule 58, Civil Procedure 
Code. The court held that the court 
which had been empowered to execute 
the decree had authority to dispose of the 
claim petition also and that the proceed- 
ings under Order 21, Rule 58, Civil P., C., 
stone incidental to the execution of the 

ecree, 


I am afraid, the principle fn this 
decision cannot be extended to appeals. 
Order 21. Rule 58, Civil P. C.. confers 
flurisdiction only on the execution court 
to decide any claim or objection to an at- 
tachment and it therefore stood to reason 
that the court which had been empower- 
ed to dispose of the execution petition 
had p power to enquire into the claim 
petition also. The position regarding the 
appeal is not the same. The appeal com~ 
mences new proceedings in another court 
and although it may be a continuation 
of the suit for certain purposes, I do 
not think that for the purpose of S. 45-C 
(4), it would amount to the proceeding 
being continued in the court in which it 
was pending. 

4. The object of providing speedy 
disposal of winding up proceedings and 
of obviating the official liquidator to at- 
tend to litigations in various courts re- 
garding the same Company would be 
defeated if a different interpretation were 
to be accepted. The expression “pending 
proceedings” used in Section 45-C can 
therefore be construed as only covering 
the actual proceedings which were pend- 
ing at that time and not appeals or revi- 
sions from the orders passed in the pend- 
ing proceedings. The decision. of the 
court below is therefore erroneous. It is 
accordingly set aside and the lower court 
is directed to return the appeal to the 
party as not being maintainable in that 
court. In the circumstances, there will 
be no order regarding costs. 

Petition allowed 


Krishna Iyer v. Krishna Iyer (Sadasivan J.f 


A.I.R. 


AIR 1972 KERALA 216 (V 59 C 66) 
SADASIVAN, J. 
Krishna Iyer, Petitioner v, Krishna 
Iyer, Respondent, 
Civil Revn, Petn. No. 289 of 1971, 
D/- 17-6-1971. 


T. P. Act (1882), S. 105 — Order al- 
lowing tenant to avoid eviction by pay- 
ing entire arrears of rent by certain date 
— Execution after non-payment — Land- 
lord extending time for payment during 
execution — Held, extension did not 
create fresh tenancy rendering court’s 
order nugatory but only gave license = 
tenant to continue his occupation 
rears were paid. AIR 1968 SC 919, Fol- 
lowed. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1968 SC 919 = (1968) 2 SCR 

559, Konchada Ramamurty v, 
Gopinath Naik g 

V. Parameswara Menon, for Peti- 
tioner; M. K. Narayana Menon, for Res« 
pondent. 


ORDER :— The revision petitioner Is 
the tenant of building No. 12032 in ward 
XX (Now ward XXII) of the Ernakulam 
Municipality. R. C. P, 90/60 was filed be- 
fore the Rent Controller by the landlord 
on the ground of arrears of rent vine 
ly the matter reached this court in O. 
1508/64 and bette the learned Judge ae 
heard the O. P. the respondent agreed to 
give tirne to the petitioner to vacate the 
premises till 31-12-1965 or in the alter- 
native to pay up the entire arrears at 
the contract rate on or before the said 
date and continue in occupation of the 
premises. As the arrears were not paid 
as was agreed before this court, the res- 
pondent had to file the E. P, for evic- 
tion. While the E. P. was pending the 
respondent gave the petitioner same more 
time to pay up the arrears and avoid 
eviction. On account of this extension 
of time, a contention was put forward 
on behalf of the tenant that a new ten- 
ancy thereby must be presumed to have 
been created and the eviction order al 
ready passed by the court had ren- 
dered nugatory. The tenant has also a 
case that. the entire arrears, have been 
paid by The lower court having 
held against the tenant on all the points, 
the tenant has come up in revision, 

2. I hardly see any ground to In- 
terfere in revision. The undertaking made 
before this court in the O. P. was that 
all the arrears would be paid on or be- 
fore 31-12-1965 and on the hasis of this 
undertaking the O, P. was disposed of 
on 27-9-1965. On 27-12-1965 an applica- 
tion was moved before this court for ex- 
tention of time and that was dismissed. 
The fact is not disputed that between! 
27-9-1965 and 31-12-1965 no payment 
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de by the tenant, In other words, 
the order of this court passed in the 
O, P. has not in the least been complied 
with. In the circumstances, the only 
course open to the lower Court is to en- 









O. P. was for eviction. That is to say. 
that if all arrears were paid on or be- 
fore 31-12-1965, the eviction will stand 
postponed. Now that no payment was 
de in pursuance of this court’s order, 
postponement of the eviction has become 
possible, The tenant has admitted in 
his deposition that the only payment 
made by him after this court’s order was 
the one made on 18-2-1966 (ps payment 
made to advocate Mr. T. C. N. Menon 
by cheque), It is thus clear that the direc- 
tion of this court in the O. P, was not 
complied with. It is no doubt true that 
some more time was granted by the land- 
lord; but from that it cannot be argued 
that by granting such a concession the 
landlord has committed himself to the 
creation of a fresh tenancy. Time grant- 
ed by him was, in fact, the postponement 
of delivery by paying off the arrears. The 
order for delivery is all the same there, 
Intact and it can be executed when the 
tenant fails to pay the arrears. Konchada 
Ramamurty Subudhi v, Gopinath Naik, 
{ATR 1968 SC 919) is a complete answer 
to the tenant’s contention that by grant 
of time for payment the landlord has 
agreed to the creation of a new tenancy. 
The following observations are relevant 
fn this connection:— 

“Where the suit for electment of 
flenant after termination of tenancy hav- 
ing been dismissed. a compromise decree 
was passed in the appellate court, enabl- 
fng the decree-holder, by its terms to 
execute the decree if the judgment- 
debtor failed to pay rent for any three 
consecutive months. 


Held. the compromise deed did not 
create a lease but a license. It was diffi- 
cult to impute to the decree-holder an 
fntention to create a fresh tenancy while 
the fact that he brought the suit showed 
that his intention was to elect the judg- 
ment-debtor after having purported to 
terminate the tenancy. The fact that the 
word ‘rent’? had been used in the compro- 
mise deed was not conclusive as in its 
wider sense rent meant any payment 
made for the use of land or buildings and 
thug included the payment by a licensee 
fn respect of the use and occupation of 
any land or buildings. The period of 
five years granted under the deed to the 
fludgment-debtor for continuation of the 
possession also do not militate against the 
construction that the compromise only 
created a license for the decree-holder 
- bad lost in the trial court and it was only 
§n the court of appeal that the compromise 
Was arrived at”, 


St. P. Y, S. Church v. Ithappiri (Sadasivan J.) 
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So also in the present case the extension 
of time given by the landlord can bave 
only the effect of giving license to the 
tenant to continue his occupation till his 
arrears are paid. 

3. The result is that I see no 
ground to interfere in revision. The revi- 
sion petition is dismissed. 

Petition dismissed. 
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K. SADASIVAN, J, 

_ Adimali St, Pauls Yakkobaya Suriyani 
Church represented by Uttuppu, Petitioner 
v, Ithappiri, Respondent. 

C, M. P. No. 9264 of 1971 in C. M. A. 
No. 11 of 1971, D/- 14-10-1971. 

Civil P. C. (1908), S. 104 (2) — Single 
Bench decision of High Court im appeal 
against order of remand is only an order 
though it is termed as a judgment and 
hence appeal against that order to D. B. 
does not lie — (X-Ref:— Sections 2 (9) & 
(14); Kerala High Court Act (5 of 1959), 
S. 5.) (Para 1) 

K. George Varghese Kannanthanam, 
Thomas V. Jacob, P. C. Joseph and M. P. 
Abraham, for Petitioner. 

ORDER:— The C. M. Appeal was 
disposed of by this Court by judgment 
dated 21st June, 1971 ‘(since reported in 
AIR 1972 Ker 180). The present peti- 
tioner who was the appellant in the C. M. 
Appeal, now prays for leave for filing a 
further appeal before the Division Bench. 
I do not see any reason for granting leave 
for appeal to the Division Bench. Appeal 
to the Division Bench from a decision of 
the Single Judge is governed by the pro- 
visions of Section 5 of the High Court 
Act 5 of 1959. Appeals are provided from 
the decision of the Single Judge under 

contingencies, and they are:— 

(1) Against a judgment or order of 
a Single Judge in the exercise of origi- 
nal jurisdiction; 

(2) against a Judgment of a Single 
Judge in First Appeal; and 

(3) against a judgment of a Single 
Judge in a Second Appeal; if the Judge 
who disposes of the Second Appeal, grants 
leave or certifies that the case is a fit one 
for a further appeal. 

According to the petitioner the pre- 
sent case would fall under the third cate- 
gory. But in my view. it is difficult to 
bring the present case under that cate- 
gory. This Court in the C. M. Appeal 
was dealing with an order of remand 

ssed by the District Judge of Kottayam 
i A. S, 441 of 1970 on the file of his 
Court. Under Section 104 (2) of the Civil 
P. C. no appeal Hes from an order passed 
in appeal under that section. So. from 
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the judgment of this Court in C. M A 
No. 11 of 1971 no further appeal is pro- 
vided in the Civil P. C. When that is 
the position, how could this Court re~ 
commend or grant leave for a further. ap- 
peal to the Division Bench? Learned 
counsel for the petitioner would however 
contend that the bar in Section 104 (2) 
can apply only to orders passed in ap- 
peal, and not to judgments as is the case 
here. This contention according to me 

devoid of merit. Even though the deci- 
sion of this Court in the C. M, Appeal is 
styled a “judgment” in. effect, it is only 
an order, because it is not followed by 
a decree. “Order” is defined in the Civil 
P, C. as the formal expression of any 
decision of a civil court which is not a 
decree. The judgment of this Court in 
the C. M. Appeal’ must therefore, be 
construed as an order only. The C. M. 
Appeal itself was. as indicated already, 
against an order of the lower appellate 
court. “Judgment” only means the rea- 
soning given by the court in support of 
its decision. Section 2 (9) of the Civil 
P. C. defines “judgment” as a statement 
given by the Judge of the grounds of a 
decree or order. No special sanctity is 
attached to the judgment. except saying 
that it embodies the reasons that led the 
court to its conclusions. Under S, 5 of 
the High Court Act an appeal falling 
under the third category is provided only 
from the judgment in Second Appeal and 
not from a judgment in .C. M. Appeal. 
The present Bee is hence not main- 


tainable, and I it. 
Petition dismissed. 


ATR 1972 KERALA 218 (V 59 C 68) 
K. SADASIVAN, J. 
Raghavan, Petitioner v. Unnikrishnan 
and others, Respondents. 


ee Peta No. I of 1971, D/- 
pa ree 
) Rep resentation of er People Act 
assis) Aa 81 (as amenna ks 966) — Elec- 
tion petition — Limita — (X-Ref:— 
Limitation Act (1963). "29 (2), (4)). 


By virtue of Section 29 (2), Limita~ 
tion Act Section 4 thereof applies to the 
election petition. Hence a petition filed 
on the date on. which the Court reopens 
after the summer recess will be regarded 
as within time. The amendment in 1966 
a no bearing on the time allowed for 

e filing of an election petition, ATR 1970 
ge 1477, Foll (Para 8) 


(B) Representation of the People Act 
(1951), S. 123 (1) — Bribery and grati- 
fication — Pleading and proof. 

In order to make the election void 
it is necessary to prove not only that cor- 
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rupt practice was committed but also 
that it was committed by the returned 
candidate or the election agent or any 
other person with the consent or know- 
ledge of the candidate, AIR 1959 Assam 
200 & AIR 1961 Raj 122 & AIR 1963 Ker 
18. Ref. to. (Paras 13, 14} 
Cases Referred: Chronological . Paras 
AIR 1970 SC 1477 = (1971) 1 SCR 

s D. P. v. Narayan 


harma 8 
AIR 1963 Ker 18 = 1962 Ker LJ 
810, Abdul Majeed v, Bhargavan 13 
AIR 1961 Raj 122 = 1961 Raj LW 
65. Inder Lall Yugal. Kishore v. 
Lal Singh Mukund Singh 13 
AIR 1959 Assam 200 = 19 Ele LR- 
175. Nani Gopal Swami v, Abdul 
Hamid Chowdhury 13 


C. S. Balakrishnan, for Petitioner? 
Y. K. K. Menon, for Respondents, 


ORDER:— The petitioner is one of 
the defeated candidates at the recent 
election to Parliament from Badagara 
constituency. He contested the election 
as an independent candidate. There were 
three other candidates and they are res- 
pondents 1 to 3. Respondents 1 and 2 were 
sponsored by the Indian National Con- 
gress led by Mr, Jagiivan Ram (shortly 
stated Congress (J)) and the 3rd res 
pondent by the Indian Socialist Party. 
The election was held on 6-3-1971. The 
votes polled by the candidates were as 
follows:— ` 


0) Sri K. P. Unnikrisb- 
(R1) 


nan on 1,98,939 
(ii) ” A. V. Raghavan 

(petitioner) ew 1,41,135 
(iii) pie Leela’ Damo- ` 

dara Menon (R2) aes © 2,236 
(iv) Sri A. Sreedharan 

(R3) ww. 33,893 


The results were announced on 12-3-1971; 
the 1st respondent Sri, K, P. Unnikrishnan 
having secured a majority,~was on that 
day declared elected. 


2. The election Is challenged by 
the petitioner mainly on the ground that 
the 2nd respondent was weeded out from 
the scene of contest by the Congress High 
Command by offering her an assignment 
as India’s representative in the United 
Nations Human Rights Commission (short- 
ly stated UNHR Commission). ig, ace 
cording to the petitioner. was done by 
Sri, Jagjivan Ram, the President of the 
Indian National Congress with the. con- 
nivance of the Prime Minister Smt. Indira 
Gandhi. The petitioner would maintain 
that this is a. corrupt practice falling 
under Section 123 (1) (A) and (B) of the 
Representation of the People Act, 1952 
(shortly stated the Act) and he seeks to 
set aside the election on this ground. In 
support of the petitioner’s contention he 
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has averred the following facts in his 
petition:— 

_ On 23-1-1971 the Kerala Pradesh 
Congress Committee representing Con- 
gress (J) presented. a list of names of can~ 
. didates to the High Command for its con- 
sideration. On or about 28-1-1971 the 
President of the K. P. C. C, announced 
the names of his party’s candidates as 
Eporoveg by tbe Central Parliamentary 
oard. : 


The 2nd respondent was announced 
as the party’s candidate from Badagara 
Constituency. Accordingly she filed her 
momination from that Constituency on 
1-2-1971. On 3-2-1971 respondents 1 and 
3 and the petitioner also filed their nomi- 
mation papers. The 1st respondent filed 
his nomination as a candidate sponsored 
by Congress (J). Then an announcement 
was made by Sri. Uma Shanker Dixit, 
General Secretary of the party that one 
of the two candidates sponsored by Con~ 
gress (J) would withdraw and that Sri. 
Jagjivan Ram would hold discussions, for 
that purpose, with the President of the 
K. P. C. C. On or about 6-2-1971 the 
2nd respondent made a Press Statement 
announcing that she had withdrawn her 
candidature. She had also stated that 
on technical grounds her withdrawal was 
not accepted by the Election Commission. 
The 2nd respondent who had stuck on to 
her candidature was finally prevailed upon 
by Sri Jagiivan Ram and Smt, Indira 
Gandhi to withdraw in favour of the Ist 
respondent and in consideration of that 
she was offered the unique honour of 
being India’s representative in the UNHR 
Commission for a period of one year. 


This offer, the petitioner understands, 
was made between the 3rd and 6th of 
February, 1971. On 16-2-1971 the offi- 
cial announcement came from the Cen- 
tral Government stating that the 2nd res- 
pondent was made India’s representative 
in the UNHR Commission. The Ist res- 
pondent, as the Delhi Reporter of the 
“Mathrubhumi”, wielded enormous in- 
fluence in Congress circles at Delhi and 
was able to bring pressure on the Con- 
gress President and Smt. Indira Gandhi 
to pave the way for his success at the 
Election by whisking away the. 2nd res- 
pondent from the scene by offering her 
the assignment in the Commis~ 
sion. Reports came in the “Mathru- 
bhumi” of the 2nd respondent’s reluc- 
tance to withdraw from the field; but 
ultimately she withdrew and. supported 
the candidature of the Ist respondent. 
On 16-2-1971 the announcement came 
from the Government of India that the 
2nd respondent was chosen to lead the 
Indian Delegation to the Commis- 
sion, The assignment was to last for one 
year and she left for Geneva on 21-2- 
1971. In the meantime the election took 
place, According to the petitioner, the 
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withdrawal of the 2nd respondent was 
procured by the corrupt practice of 
choosing her ag the leader of the Delega- 
tion to the UNHR Commission. 


The circumstances leading to her 
withdrawal, according to the petitioner, 
would show that she was induced to 
withdraw by promise of the said assign- 
ment. The -Congress Party under whose 
ticket R-1 and R2 filed their nominations 
was the party in power at the centre and 
the President of the party is a Minister 
also. It was, therefore. possible for their 
party to make their offer to R2 through 
the Central Government. As seen from 
the news item that appeared in the 
“Mathrubhumi” dated 23-1-1971, all the 
7 candidates put up by the party in 
Kerala to Lok Sabha, were the unanimous 
choice of the K. P, C. C. In the Mathru- 
bhumi dated 30th January, 1971, it was 
reported .that the Kerala list had been 
fully approved by the Central Parlia- 
mentary Board. But on 1-2-1971 the 
news item appeared in the Mathrubhumi 
that instead of R2, Ri the Delhi Reporter 
of the Mathrubhumi was chosen as the 
Congress Candidate. From R2’s statement 
which appeared in the Mathrubhumi 
dated . 2-2-1971, It was clear that she 
stuck on to her decision to contest, as 
she had a good chance of success in view 
of her past sacrifices and associations with 
the organisation and the Society, 


The report also pointed out the reac- 
tions amongst the office-bearers of the 
party against the change. In the ee ale 
bhumi dated 3-2-1971, the K. P. C, C. 
President is reported to have expressed 
his helplessness in finding a solution to 
the problem. The change was vehement- 
ly criticised by R2 and that statement 
was also published by the Mathrubhumi. 
She even stated that she was shocked to 
hear the decision. especially when she 
had started her election campaign, by 
putting up banners and starting wall- 
markings and writings, It is at this junc- 
ture that R2 was removed from the scene 
by choosing her as the Indian representa- 
tive in the UNHR Commission. It is also 
significant, according to the petitioner, 
that ` she had chosen an independent 
symbol also along with the Congress 
symbol, It was reported that if she con- 
tested as an independent candidate the 
Jana Sangh would support her. Smt. 
Indira Gandhi had issued a special appeal 
to the voters of the Badagara Constitu- 
ency to elect RI and this statement ap- 
aan in the Mathrubhumi dated 4-3- 


Smt. Indira Gandhi and Jagiivan Ram 
have committed corrupt practice falling 
under Section 123 (1) of the Act by ex- 
ploiting their position as members in the 
Cabinet and proposing R2 to represent 
India in the UNHR Commission, This 
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was done to further the chances of suc- 
cess of R-1. 


R1 also is equally guilty of the cor- 
Tupt practice along with R2, Smt. Indira 
Gandhi, Sri. Jagjiivan Ram and members 
of the K. P. C. C. in having offered to 
the 2nd respondent gratification in the 
shape of an assignment in the World Body 
as Indian Representative with the object 
of inducing her to withdraw from con- 
test. R2 is guilty of corrupt practice in 
the sense that she accepted the offer, The 
offer was made to R2 by Smt. Indira 
Gandhi and Sri. Jagjivan Ram at the in- 
stance and with the consent and know- 
ledge of the Ist respondent who had 
great influence over Smt, Indira Gandhi 
and Sri. Jagjivan Ram. 


3. On these facts the petitioner 
would pray that the election of the Ist 
respondent be declared void and set aside 
as it is vitiated by corrupt practice under 
Section 123 (1) (A) and (B) of the Act. 


4, R1 in his written statement has 
denied the charge of corrupt practice alleg- 
ed against him by the petitioner. He 
was granted the party ticket by the Cen- 
tral Election Committee to be the candi- 
date of the party for the Badagara con- 
stituency. It is true that R2 had filed 
her nomination as candidate of the party: 
but that was before the list of candidates 
of the party for Kerala was approved 
and announced. He was the only candi- 
date approved by the Central Election 
Committee. The K. P. C. C. President 
was duly informed from the Central 
Parliamentary Board about Rl’g choice 
as the party-candidate and he in his turn 
informed the Chief Electoral Officer, 
Trivandrum. Thereupon the 2nd res- 
pondent filed her withdrawal application 
of her own free will without anybody’s 
compulsion; but due to technical reasons 
the withdrawal application was rejected 
by the Returning Officer. She, therefore, 
continued as an independent candidate 
with a free symbol, viz.. coconut tree 
bearing fruits. She had no intention at 
all to contest the election, as R1 had 
been chosen as the party-nominee. 

The practice obtaining in the party 
is that the District Congress Committee 
would submit their recommendations to 
the Pradesh Congress Committee and the 
latter after further processing would sub- 
mit their recommendation to the All 
India Congress Committee. It is the Cen- 
tral Election Committee of the party that 
finally decides upon the candidateg for 
each constituency. As it was a mid-term 
election the working committee of the 
party by a resolution authorised the Cen- 
tral Parliamentary Board to function as 
the Central Election Committee. Thus 
it was the Central Parliamentary Board 
that decided the candidates. The list 
submitted by the Kerala Pradesh Con- 
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gress Committee was only In the nature 
of recommendation submitted to the All 
India Congress Committee. It was tha 
list that was published on 28-1-1971. a 
list which was yet to be considered by 
the Central Parliamentary Board. The | 
list was finalised and published by the 

Central Parliamentary Board on 31-1-~ 
1971. According to that list Rl was the 
party’s candidate chosen to contest the 
election in the Badagara constituency. 


Accordingly the K. P, C. C. wrote fo 
the Chief Electoral Officer at Trivandrum 
to allot the party’s symbol to Rl. R2 
filled her nomination as an alternative 
candidate only and when the 1st respond- 
ent Wag announced as the approved can- 
didate, she naturally withdrew her nomi-~ 
nation. This was only an internal matter 
of the Congress party. The allegation 
that R2 refused to withdraw is not cor- 
rect. She has all along been a sincere 
and loyal member of the party and she 
never intended to contest except as a 
party-candidate. The allegation that Sri. 
Jagiivan Ram and Smt, Indira Gandhi 
prevailed upon the 2nd respondent to 
withdraw in favour of the 1st responden? 
in consideration of her securing member- 

ip in the Commission is false 
and malicious. Her withdrawal had noth- 
ing to do with her membership in the 
Commission. It is wrong to say that the 
offer of membership in the Commission 
was made to her between the 3rd and 6th 
of February, 1971 consequent on her with~ 
drawal in favour of Rl. Her nomination 
as India’s representative in the Commis- 
sion was announced only on 16-2-1971. 
R2 is an eminent social worker and she 
has been associated with many women’s 
organisations in India. Ladies with such 
political and social back ground, qualified 
to represent India in international bodies 
are comparatively few. 


She was, therefore, eminently fit for 
the assignment and accordingly she was 
nominated to the Commission by the Ex- 
ternal Affairs Ministry of the Govern~ 
ment of India in the usual course. RI. 
had no part to play in the affair. He had 
no information or knowledge or even the 
possibility of his knowing about her nomi- 
nation till the news appeared in the news 
papers. He had left New Delhi on the 
Ist of February, 1971. and had not re~ 
turned till after the elections. During 
the period he had no sort of contacts with 
either the Prime Minister or Sri Jagjivan 
Ram. It is open to any political party 
to decide who should be its candidate for 
the election. The choice of one person 
against another does not imply any re~ 
quest or pressure on the other to with- 
draw from the election. The allegation 
that the election was vitiated by the cor- 
rupt practice employed, is false. The 
allegation regarding corrupt practice is it- 
self vague and ambiguous. The news 
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paper reports and pamphlets relied on by 
the petitioner do not further his cause. 
Most of the reports are either incorrect 
or inaccurate, 

The allegation that R1. Smt. Indira 
Gandhi and Sri, Jagiivan Ram have con- 
spired together and decided to send R2 
away from India ig false and is denied. 
At no time had Ri heard from the Prime 
Minister or Sri Jagiivan Ram anything 
about R2’g nomination to the Commis- 
sion. The election is not vitiated by any 
corrupt practice and is not liable to be 
set aside, . 

5. R2 also has filed a written state- 
ment, in which she had denied the charge 
that she withdrew from the contest in 


consideration of her nomination to the 
UNHR Co 


mmission. She has stated fur- 
ther, that the mewspaper reports, on 
which reliance has been placed by the 
petitioner, cannot be relied on for any 
purpose for the reason that the reports 
are mostly inferences drawn by the re- 
porters or their figments of imagination. 
The allegation that R2 wag proposed to 
the UNHR Commission by Smt. Indira 
Gandhi and Sri Jagiivan Ram is denied. 
No inducement was made to her by any- 
body. She has ever been a loyal worker 
of the Congress Party, always ready and 
willing to abide by the mandate of the 
party. The moment, she became aware 
that the ist respondent was the official 
nominee of the party she expressed her 
willingness to withdraw and render all 
support to him and she had actually with- 
drawn also from contest. No gratifica- 
tion was offered to her in the shape of an 
appointment in the World Body as India’s 
representative. Her nomination to the 
Commission came only long after she had 
withdrawn her candidature. She was the 
Secretary of All India Women’s Confer- 
ence and is even now holding that place. 
She has also gained experience as a 
worker in Social, Educational and Politi- 
cal fields. Her nomination to the UNHR 
Commission was in recognition of such 
experience and her past service. It was 
never made with the object of inducing 
her to withdraw her candidature. It is 
not uncommon that the proposals made 
by the Pradesh Committee is superseded 
by the decision of the Central Board. It 
is untrue to say that the 2nd respond- 
ent’s presence in Kerala was an obstacle 
to the victory of the Ist respondent. On 
the other hand, her presence in Kerala 
would have only contributed to the suc- 
cess of the Ist respondent. Even if R2 
bad not withdrawn, that would not have 
very much changed the position in the 
constituency. She has not committed any 
corrupt practice by accepting her nomi- 
nation as a member in the Com- 
mission. t ; 
6. R3 has not filed any written 
statement, 
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7. On the above pleadings, the 
following issues were raised for trial:— 


(1) Is not the petition maintainable; 
Is it filed out of time? 


(2) Was the 2nd respondent offered 
the appointment as Indian Delegate to 
the United Nationals Human Rights Com= 
mission to induce her to withdraw from 
contesting the election; Was the offer 
made by the Congress High Command led 
by Sri, Jagijvan Ram and Smt, Indira 
Gandhi; If so, when was the offer made? 

(3) Was not the appointment of the 
second respondent as Indian Delegate to 
the United Nations Human Rights Com- 
mission made by the External Affairs 
Ministry of the Government of India in 
their usual course of business? 

(4) Was the offer of appointment 
made with the consent and/or knowledge 
of the Ist respondent? 

(5) Was the result of the election so 
far as the petitioner is concerned mate- 
rially affected by the withdrawal of the 
second respondent from the contest; Was 
the withdrawal of the second respondent 
made with the intention of furthering 
ee ee of success of the 1st respond- 
en 


_ (6) Would the offer of appointment 
and its acceptance by the second res- 
pondent amount to corrupt practice as 
contemplated by Section 123 of the Re- 
presentation of the People Act? 

(7) Was the second respondent an 
alternate candidate of the Congress Party 
led by Sri, Jagjivan Ram ag contended by 
the Ist respondent? 

(8) Does the alleged corrupt practice 
described in the petition, even if taken 
to be proved, amount to bribery as defin- 
ed in Section 123 of the Act? 


(9) Is the election of the lst respond- 
ent liable to be set aside as being vitiat- 
ed by corrupt practice under S, 123 (1) 
of the Act? 

(10) Re: costs and reliefs? 

8. Before turning to the question 
of corrupt practice alleged against res- 
pondent No. 1, it would be convenient, 
at this stage, to deal with limitation cover- 
ed by issue No. 1. The election wag held 
on 6-3-1971 and the results were an- 
nounced on 12-3-1971. Under Section 81 
of the Act. an election petition has to be 
presented before the Tribunal within 
forty five days from, but not earlier than, 
the date of election of the returned can- 
didate. So the petition ought to have 
been filed, in the normal course, on the 
28th of April, But the petition was filed 
only on the 22nd of May for the obvious 
Treason that the summer recess had in- 
tervened in the mean time. Under Sec- 
tion 4 of the Limitation Act— i 

“Where the prescribed period for any 
suit, appeal or application expires on a 


day when the court is closed, the suit, 
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appeal or application may be instituted, 
preferred or made on the day when the 
court re-opens”. 

And under Section 29 (2). Ss. 4 to 24 (in- 
clusive) are made applicable to special or 
local law (Representation of the People 
Act is a Special Law) in so far as, and 
to the extent to which they are not ex- 
pressly excluded by such special or local 
law. This position has been upheld by 
the Supreme Court in D. P. Mishra v. 
Narayan Sharma, (AIR 1970 SC 1477), 
there the question that arose for con- 
sideration was whether an appeal under 
Section 116-A of the Act was filed in 
time. The court held:— 

“By virtue of Section 29 (2) of the 

Limitation Act, Ss, 4 and 12 thereof apply 
and if the appeal is filed on the date on 
which the court re-opens after the recess 
it will be regarded as within time if the 
period of limitation, after taking into ac- 
count the time requisite for obtaining a 
certified copy, had expired during the 
course of the recess”, 
Learned counsel for the lst respondent 
contended for the position that it must 
be presumed that the Limitation- Act is 
impliedly excluded. I see little scope for 
such a contention, and the wording of 
Section 29 (2) would, in fact, rule out 
such a contention. Counsel also pointed 
out that the ruling was rendered under 
the Act before amendment and as such 
it has no binding force in the present 
case which is one coming under the am- 
ended Act. I fail to see any force in this 
contention either. Under the amended 
Act. no doubt, a petition calling in ques- 
tion the election is to be filed before the 
High Court, while under the Act such a 
petition had to be filed before the Dis- 
trict Judge having jurisdiction constitut- 
ing himself the Election Commission. 
Under the former Act, appeal from the 
decision of the Election Commission lay 
to a Division Bench of the High Court, 
whereas under the present Act, it les to 
the Supreme Court. Barring this dif- 
ference, no other material change appears 
to have been brought about by the am- 
endment and this change hag no bearing 
on the time allowed for filing the elec- 
tion petition. I, therefore, hold that the 
present petition is within time. 

9. The other issues can convenient- 
ly be considered together. It is the case 
of the petitioner that the Congress High 
Command was worried over the 2nd res- 
pondent’s obstinacy in contesting the elec- 
tion as against R1, the party’s official 
candidate and unless she was removed 
from the scene, the success of R1 was 
doubtful. There was the danger of con- 
gress votes splitting and in such a con- 
tingency the petition stood a good chance 
of success and it was in this back ground 
that Smt. Indira Gandhi and Sri Jaglivan 
Ram of the Congress High Command 
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thought of weeding away R2 by offering 
her the honour of representing India in 
the UNHR Commission. This plot suc- 
ceeded and R2 withdrew for nomination, 
It is the further case of the petitioner 
that this was brought about by the con- 
sent and knowledge of Ri. On care~ 
fully scanning the materials placed be~ 
fore me in support of this allegation. I am 
unhesitatingly of the view that the allega~ 
tion is baseless. R2 withdrew her can-~ 
didature on 6-2-1971; but her nomination 
to the UNHR Commission was announced 
only on 16-2-1971, 

To establish the nexus between the 
withdrawal of her candidature and her 
nomination to the Commission. the peti~ 
tioner would allege that the offer was 
made sometime between the 3rd and 6th 
of February. For this there is absolute~ 
ly no evidence, According to both R1 and 
R2, nomination to such international 
bodies like the UNHR Commission is 
normally made by the External Affairs 
Ministry and not by the Prime Minister. 
The petitioner was not able to point out 
any circumstance to refute this assertion. 
R2 has stated in her evidence that this 
is not the first time that she is given the 
privilege of representing India in such 
International Bodies. She has to her cre- 
dit a fairly long period of service in the 
social and political fields and it is in con- 
sideration of such service, that she was 
chosen to represent India in the Commis~ 
sion. Before her, eminent ladies like Smt. 
Lakshmi N., Menon, Smt, Hanna Sen and 
Smt. Tarakeshwari Sinha have represent- 
ed India in the Commission. The present 
Assignment is to last only for one year 
and it is the case of the 2nd respondent 
that it is not an office of profit bringing 
any income to her. 


It is highly problematic in such cit- 
cumstances that she could have yielded 
to the pressure. ifatallany pressure was 
exerted on her; to withdraw her candida- 
ture. She has stated in her evidence that 
she filed her nomination paper on ae lst 
of February as directed by the K. P, C. C. 
President, It is true that on the 31st of 
January there was a Radio announcement 
from Delhi to the effect that Rl was se- 
lected as the party-candidate for the 
Badagara constituency. One might ask 
why even after that, she found it fair 
and proper to file the nomination. Her 
answer to this. is that she had no off- 
cial information through the K. P.C. C. 
President, or from other sources that R1 
had been chosen as the party-nominee for 
the Badagara Constituency. When she 
was Officially told that Rl was chosen in 
her place, she withdrew. Due to techni- 
cal-reasons, no doubt, her petition for 
withdrawal was not accepted by the Re- 
turning Officer. So she continued to be a 
candidate on paper and people misled by 
that circumstance had thought it fit to 
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exercise their votes in her favour and 
she happened to poll as many ag 2,236 
votes. Candidates were chosen for 7 Lok 
Sabha seats from Kerala by the Pradesh 
Committee and in that list Smt. -Leelg 
Damodara Menon was also included, - 
According to the party Rules this list 
has to receive the assent of the Central 
Parliamentary Board and then only could 
it be said that the co was final. Ac- 
cordingly the K. P. C. President pro- 
ceeded to Delhi as is eae from Ex, P-2 
report, of Mathrubhumi dated 23rd Janu- 
ary, 1971. To queries put by Press Re- 
presentatives, the K. P. C. C. President 


Sri. Viswanathan refused to divulge the - 


names of the cåndidates and he is report- 
ed to have told them that only after get- 
ting the seal of approval of the Central 
Parliamentary Board could he divulge 
the list; (this is seen from Ex. P-2).- But 


in his parleys at Delhi Sri, Viswanathan: 


could not meet the Congress President 
and this is gatherable from Ex, P4 
(Mathrubhumi report dated 3-2-1971 and 
published in the issue dated 4th Febru- 
ary). He was able to meet only a few 
members of the Central Parliamentary 
Board and the Prime Minister. From 
his discussions with. them the idea he 
gathered was that the list was acceptable 
to them al. He made an attempt to in- 
terview the Congress President; but he 
could not do so as he was told that the 
President was il. With the impression 
that he gathered from the persons whom 
he was able to meet, he returned to 
Kerala and issued instructions to the 
various candidates included in the ‘list, 
to file their nomination. 


It was in this back ground that R2 
also filed her nomination. This is clear 
from Ex. P-5, Mathrubhumi dated 2nd 
February. 1971. wherein R2 is reported 
to have stated that she acted only ac- 
cording to the directions of the K, P. 
C. C, President. As a matter of fact the 
list carried by the K. P. C. C. President 
for the approval of the Central Parlia- 
mentary Board was not officially approv- 
ed by them. The impression that he was 
able to gather from Delhi circles that 
nobody was opposed to the list, was not 
correct, Board’s approval was ages 
quently communicated to the K. P. C: 
President and in the list so approved Sat 
Leela Damodaran Menon was seen re- 
an. Exs. 
P-3 & P-3 (a) are reports of the Mathru- 


bhumi dated 3rd February, 1971 which © 


would mer light on this matter, There- 
in, the K. C. C. President has conced- 
ed that fie “ultimate authority to fix up 
the candidates is -the. Central Parlia- 
mentary -Board and this power of the 
Board is unquestioned., - 


Thereafter: he ised faatmactiona to 


R2 to withdraw and she did accordingly 


by presenting her application on 6-2-1971. 
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R2’s nomination to the UNHR Commis- 
sion was not whispered by ene or 

ys. 
In the light of these proved facts and cir- 
cumstances, it is idle for the petitioner 
to contend that R2 was induced to with- 
draw by offering to her the nomination in 
Commission. That nomination 
came only on the 16th. It is difficult in 
the circumstances to connect her with- 
drawal with her subsequent nomination 
in the -UNHR Commission. Ex. P-IL 
(Mathrubhumi report dated 3rd February 
published in the issue of 4th February) 
was relied on by the counsel for the peti- 
tioner to show that Smt. Indira Gandhi 
and Sri.: Jagjiivan Ram had a hand in 
whisking away R2 from the scene of con- 
test by offering her a seat in the UNHR 
Commission. In Ex. P-11, Rl is stated 
to have told the Press Representatives 
that it was at the instance of the Con- 
gress President and the Prime Minister 
(though the General Secretary. Uma 
Shankar Dixit) that he happened to file 
his nomination and from this statement 
the learned counsel would infer that both 
the Congress President and the Prime 
Minister must be instrumental in provid- 
ing R2 a seat in the UNHR Commission 
and thus strengthen the chances of suc- 
cess of Ri, 


This report was put to Rl in the 
witness box and it was emphatically 
denied by him. No such statement was 
ever made by him to any Press Repre- 
sentative.. Of course, the reporter in 
question was examined before me and he 
stated that such a statement was made 
by Ri. In the face of such emphatic 
denial coming from the candidate him- 
self, I do not propose to give any parti- 
cular weight to the reporter’s evidence. 
It is only the substance of the statement 
that the Reporter releases to the Press; 
substance in his own language. and errors 
are likely‘to occur in the process. Even 
granting'that he was advised by the Con- 
gress President and the Prime Minister 
to present his nomination. could it be 
further inferred therefrom that R2 was 
offered her Assignment in the UNHR 
Commission also, by them? Without 
other stronger and more conclusive mate- 
rials it is impossible for me to draw the 
inference that either the Congress Presi- 
dent or the ime Minister was behind 
R2’s nomination to the UNHR Commis~ 
sion. 


10. ` From some of the Press State- 
ments. attributed to R2 it is, of course, 
possible to infer that she did not relish 
the change made by the Central Parlia- 
mentary Board, in the list submitted to 
them by the K P. C. C. President. This 
dissatisfaction was strongly felt by her. 
and she seems to have given expression 
to it also in strong terms, Exs. P-1 and 


- 
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D-1, in particular, would reflect the depth 
of her S 'Ex. P-1 is a report that 

appeared the Malayala Manorama 
dated 16th “May, 1971. She was talking 
to a friendly gathering at the Y. M., C. A. 
Hall, Kozhikode, convened to congratu- 
late her on her getting the Com- 
mission. In the course of the talk she is 
stated to have referred to the replacement 
of her candidature at Badagara. In a 
flocular spirit she seems to have stated 
that it was when her own human rights 
were imperilled that she thought of going 
to a representative to the World Human 
Rights Commission. This statement -was 
denied by her in the witness box, even 
though the reporter would maintain in 
hig evidence that such a statement was 
made, It has to be remembered that her 
address was in English and what was 
reported was the Malayalam rendering of 
it. Malayalam rendering might or might 
not be exact. 


That apart, the point to be remem- 
bered is that even if it is conceded that 
such a statement was made, it had noth- 
ing to do with the corrupt practice alleg- 
ed against her. The worst that could be 
said in respect of Ex. P-1 statement, is 
that the dissatisfaction and bitterness 
felt by m about the change were still 
lingering in her mind, Ex. D-1 is a 
much earlier statement . (Mathrubhumi 
dated 4th February, 1971) alleged to have 
been made even before she filed her ap- 
plication for withdrawal In that she is 
reported to re said that great injustice 
was shown to her by the Central Parlia- 
mentary Board in not accepting her can- 
didature. It was an injustice done not 
only to her individuali but to woman- 
hood as a whole, A deputation of the 
Congress workers from Badagara met and 
informed her that acceptance of R1’s can- 
didature by the Central Parliamentary 
Board had created confusion in the con~- 
stituency and it was in that ‘connection 
that the above said statement happened 
fo be made by her. Counsel would argue 
from this statement that she was adamant 
in contesting even after RI’s name was 
announced from Delhi as the candidate 
approved by the Central Parliamentary 
ne But I cannot accept the conten~ 

ON, 


In Ex. D-T itself she has hinted that 
she does not want to rebel against the 
decision of the Central Parliamentary 
Board. For a mere seat in the Parlia- 
ment she was not prepared to sacrifice her 

and become a rebel. She would, 
er, do so for some high principle. 


i I1. To bring-in the Prime Minis- 
fer in the controversy and connect her 
with the alleged corrupt practice, the peti- 
tioner has relied on an episode also; that 
_ is, that on the 3rd of February at about 
4 a.m. RI by mistake had gone to the 
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petitioner's house and in the course of 
their conversation had divulged to him 
that Smt. Indira Gandhi would pressurise 
R2 to withdraw her candidature by of- 
fering her the Assignment of being the 
leader of the delegation to the OUNHR 
Commission. The petitioner’s case ig that 
R1 mistakenly thought that it was Mr. 
Raghavan Nair’s house (Raghavan Nair 
is an advocate at Badagara who was gup- 
porting R1). R1 is stated to have con= 
versed with the petitioner thinking that 
the latter was Sri Raghavan Nair. The 
story is not believable. The petitioner 
himself has stated that on seeing R1 they 
recognised each other and it was after 
that that the conversation started, After 
knowing each other, R1 as a prudent man 
would never have made such disclosures 
to. the petitioner. I am not, therefore, 
depending on this alleged episode, for any. 
purpose, ` 


12. According to the petitioner the 
circumstances dealt with above, viz., the 
various Press statements, the acceptance 
by R2 of the Assignment just before the 
date of the election and the casual meet- 
ing between the petitioner and R1 in the 
early hours of the morning of the 3rd 
February and the disclosure made rather 
unwittingly to him, are sufficient to show 
the connection between R2’s Assignment 
in the UNHR Commission and her with- 
drawal, and further that Smt. Indira 
Gandhi, Sri, Jagjivan Ram and Ri had 
all conspired together to bring about that 
result, But to me it appears that none 
of the circumstances mentioned by him 
taken singly or collectively would help 
him in establishing the corrupt practice 
as alleged by him. 


13. There is also the Insurmount- 
able difficulty in proving that the alleged 
offer was made to R2 by the candidate o 
his agent or by any other person with the 
consent of the candidate, which is a vital 
factor in fastening liability upon the can- 
didate so as to make the election vold. 
Relying on Nani Gopal Swami v. Abdul 
Hamid Chowdhury, (AIR 1959 Assam 200) 
— a Bench ruling of the Assam High 
Court—it is argued by the learned coun- 
sel for the petitioner that for the purpose 
of the Act the expression “agent” has a 
much wider connotation than it is ordi- 
narily understood. to have under the law 
of contract, and that anybody, who acts 
in furtherance of the prospects of the 
candidate’s election may be said to be an 
agent of the candidate concerned provid- 
ed he does so with the consent of the 
candidate: 


“This consent may not be necessarily, 
an express consent and no written docu-~ 
ment is necessary. It may be gathered 
and implied from the circumstances of 
the case. Under the Act, an “agent” in- 
cludes not only a person, who has been 
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specifically engaged by the candidate or 
his election agent to work for him in the 
election but also a person who does in 
fact work for him and whose services have 
been accepted by the candidate......... The 
case however of an ‘agent’. who bas been 
proved to be regularly working for the 
candidate during the election stands on a 
somewhat different footing. In his case, 
approval or consent to any act done by 
him to promote the candidate’s election | 
is implied, Where therefore, corrupt 


practice in the course of the election pro- 


ceedings is attributed to an ‘agent’ it 
raises a strong presumption that it was 
done at the instance or with the express 
or implied consent of the candidate him- 
self. The candidate is himself vicarious- 
ly responsible for the act and conduct of 
ps ‘agent’ during the election”. 
The language of sub-section (2) of S. 100 
strengthens the above view. Thus ac- 
cording to the court, anybody who acts in” 
furtheranc*, of the prospects of .the ‘can- 
didate’s ection would- constitute himself 
an agent of the candidate for the pur- 
pose of the section, and when that fact is 
established consent of the returned candi- 
date must be presumed. Inder Lall 
Yugal. Kishore v. Lal Singh Mukund 
Singh, (AIR 1961 Raj 122) is also cited 
to support the: above proposition. This 
decision follows AIR 1959 Assam: 200 
(cited supra): and in both the cases the 
leading judgment was written by Sarjoo 
Prasad, C. J„ who in 1961 when. he 
rendered the latter decision was the Chief 
Justice of the Rajasthan High Court, The 
learned Judge gbserved in the Rajasthan 
case:— 

“This, in our opinion, Is a complete 
misconception of the legal principle. (that 
express consent of the returned candidate 
had to be proved before he could be held 
liable for the acts of the agent) and we 
regret to have to say that the Tribunal 
did not properly appreciate the decision, 
which was delivered by me as the Chief 
_ Justice of the High Court of Assam in 
Nani Gopal Swami, v. Abdul Hamid 
Chowdhry, AIR 1959 Assam 200—on 
which, as the Tribunal.observes, both par- 
ties relied before it. It was expressly 
pointed out in that case that an associa- 
tion of persons or a society or a political 
party or its permanent members, who set 
up a candidate. sponsor his cause. and 
‘work to promote his election, may be aptly 


called the agent of the candidate for elec- . distin 


tion PUYLPOSES...........006: Therefore it must 


be held that the publications fn this case - 


were by the agents of respondent No. i 
and we cannot believe that the respond- 
ent was unaware all along about the acti- 
vities of his agent”, 

The Kerala High Court had to considap 
this question in Abdul Mateed. v. Bhar- 
gavan, (AIR 1963 Ker 18). AIR 1959 
Assam 200, and other decisions which pro- 
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ceeded on the same lines were reviewed 
by the learned Judges in that case: Velu 
ue oe who spoke for the Bench ob- 
servi 


““Under the 1956 amendment there 
was general consensus of opinion that the 
term ‘any other person’ in sub-s. (1) (bi) 
would include an agent. oes Wi 


rupt practices Section 123, has used the 
term ‘agent’ in contradistinction with ‘ any 
other person’. but this might well be to 
clarify that the consent of the candidate 
or his election. agent is not a necessary 
element in the definition of corrupt prac 
tice by an agent. However. it seems to 
us that more appropriate language might 
to employed in sub-section (1) (b), in 
view of the juxtaposition of Sections 100 
and 123. Even if there is an anomaly on 
this account. we think the greater ano- 
maly would be to exclude an agent from 
the scope of the expression ‘any other 
Person’ in sub-section (1) (b) (of Sec- 
tion 100).” 

The learned Judge would continue to 
observe:— 

“Consent of the returned candidate 
or his election agent to the actual com- 
mission of corrupt practice by any other 
person, is part of the specification in sub=- 
section (1) (b) of the ground for nullify- 
ing the election. If as we have held, the 
term ‘any other person’ includes an agent, 
sub-section (1) (b). would come into play _ 
only if the agent commits the corrupt 


` practice with the requisite consent. This 


follows from the plain language of the 
provision. Consent to the actual com- 
mission of the corrupt practice under sub- 
section (1) (b) must be differentiated from 
consent which is part of the definition of 
the. term ‘agent’ in the explanation to 
Section 123, which is consent given to a 
person by the candidate, and never, be 
it noted. by the election agent. to act “as 
an agent in connection with the election”. 
The latter consent is part of the make-up 
of the constitution of an agent, and with- 
out such consent, which may be either 
express or implied, there could be no 
agency even in the law of election......... 
Despite the distinction in the definitions 
in Section 123. it must follow from our 
conclusion that the term ‘any other per- 
son’ in sub-section (1) (b) includes an 
agent, that: sub-section (1) (b) and sub- 
section (1) -(d) (ii) between them make a 
ction in prescribing the conditions 
for nullification of an election. The 
reason for the distinction is not far to 
seek and lles in the greater measure of 
responsibility of the returned candidate 
for what the agent does with consent, 
than for what the latter does without it 
but in the interests of the former. We 
consider hat this is the reasonable way 
to interpret sub-section (1) (b), To ac- 
cept the contention, that no consent to 
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an agent is necessary under sub-s, (1) (b) 
would be to do away with this distinc- 
tion and to render sub-section (1) (da) (ii) 
otiose”, 
Section 100 of the Act deals with the 
grounds for declaring election void; 
whereas Section 123 deals with corrupt 
practices. One of the grounds dealt with 
in Section 100 (1) (b) is the commission 
of corrupt practice by a returned candi- 
date or his election agent or any other 
person with the consent of a returned 
candidate or his election agent.’ In the 
pala to Section 123 (7) it is stated 
at:— 

“In this section the expression ‘agent’ 
includes an election agent. a polling 
agent and any person who is held to have 
acted ag an agent in connection with the 
election with the consent of the candi- 


ate”. 

Section 123 (1) of the Act. while dealing 
with ‘bribery’ which is a corrupt prac- 
tice would elucidate:— 


“Any gift, offer or promise by a 
candidate or his agent or by any other 
person with the consent of a candidate 
According to the Kerala decision cited 
above, persons on whom agency will be 
imposed by law. viz., anybody who acts 
in furtherance of the prospects of the 
candidate’s election will come under the 
second category, viz., “any other person 
with the consent of a candidate or his 
election agent”, Thus if the corrupt prac- 
tice alleged to have been committed by 
Smt, Indira Gandhi and Sri. Jagjivan Ram 
is taken to have been established, it has 
to be further shown that it was commit- 
ted with the consent of the candidate or 
his election agent. For this. there is no 
proof. In dealing with agency in this 
connection (the?) following observation 
appears in Halsbury’s Laws of England 
3rd End. Vol. 14 p. 170:— 


_ “It is not necessary in order to prove 
agency to show that the person was 
actually appointed by the candidate or 
that he was paid. The crucial test is 
whether there has been employment or 
authorisation of the agent by the candi- 
date to do some election work or the ad- 
option of his work when done”. 

14. Learned counsel pointed out 
that Smt, Indira Gandhi had issued a 
personal appeal to the voters of the 
Badagara constituency for the success of 
Ri. But it appears that she had issued 
such appeals in respect of other candi- 
dates in other constituencies as well. This, 
in my view, is not helpful in proving cor~ 
rupt practice In the present case. As a 
prominent member of the party there is 
nothing wrong in her blessing the candi~ 
dates set up by the party and even can» 
vassing for them. The point with which 
we are directly concerned is whether any 


N. S. Pillai v. State 


ALR 


corrupt practice at allhas been committed 
and if so such corrupt practice has been 
committed by the returned candidate or 
his election agent or any other persan 
with his consent. I have found above 
that no corrupt practice falling under 
Section 123 of the Act hag been proved 
to have been committed and even If the 
assignment of a seat to R2 in the UNHR 
Commission is to be construed as a cor- 
rupt practice the petitioner has not suc- 
ceeded in proving further that such cor- 
rupt practice was committed by the can- 
didate or the election agent. or any other 
person with his consent or knowledge. 


All the above points have, therefore, 
to be found against the petitioner and I 
do so. Learned counsel argued also for 
the position that the result of the elec- 
tion having been materially affected by 
the corrupt practice committed in the in- 
terests of the returned candidate by an 
agent other than his election agent, under 
Section 100 (1) (d) (ii), candidate’s con- 
Sent is unnecessary. This is simply beg- 
ging the question. In the first place, 
there is no proof of any corrupt practice 
having been committed by any agent, 
and secondly. even if it is conceded that 
something like that had happened the 
result of ‘the election has been materially 
affected in so far as it concerns the Te- 
turned candidate is highly speculative. 
Yardstick is lacking to measure the result 
that could have accrued in such a con- 
tingency. None of the grounds, in my, 
view, has been established in the case. 


15. The result is that the Elec- 
tion Petition is dismissed. The petitioner 
will pay one half of the costs, including 
advocate’s fee of Rs, 200/-, to the 1st res- 
pondent and suffer his costs. The other 
respondents will suffer their costs. 


Petition dismissed, 
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N. Sukumara Pillai. Petitioner v. 
State of Kerala and others, Respondents. 

O. P. No. 3981 of 1968, D/~ 6-1-1972. 

(A) Kerala Education (Amendment) 
Act (31 of 1969), Section 3 (2) — Saving 
of orders — Section 3 (2) is not limited 
to orders passed after date of Kerala 
Education (Amendment and Validation) 
Ordinance (3 of 1969) — (X-Ref, Kerala 
Education (Amendment and Validation) 
Ordinance (3 of 1969), Section 1 (2)) — 
(X-Ref:— Kerala Education Act (6 of 
(1959), Section 12A). 


In view of Section 1 (2) of Kerala 
Education (Amendment and Validation} 
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Ordinance, 1969 it Is clear that Section 
12A came into the Statute Book from 1- 
6-59, on which date the Kerala Education 
Act came into force and therefore all 
orders passed by the Government and its 
officers will be orders passed. under the 
Act as amended by the Ordinance. In 
this view that has to be given to anything 
done or any action taken under the prin- 
. cipal Act as amended by the said ordin- 
ance contained in Section 3 (2) must take 
in not only orders passed -after the date 
on which the ordinance came into force 
but also orders passed before the ordin- 
ance which too had been validated and 
are deemed to have been passed under the 
Act as amended by the Ordinance. This 
is what is sought to be saved by Section 
3 (2). It is impossible to read down the 
section and limit it so that the saving 
only relates to orders passed after the 
date of the Ordinance. O. P. No 154 of 
1969 (Ker) and. O. P. No. 1044 of 1969 
(Ker), Dissented from. (Para 6) 

(B) Kerala Education Act (6 of 1959) 
Rules under — Kerala Education Rules 
~— Rule 92 of Chapter XIV A — Revi- 
sion — ‘Administrative difficulties. or 


other difficulties cannot be grounds for. 


rejecting a revision. _ (Para 8) 

Cases Referred: Chronological Paras 

ATR 1969 Ker 91 =- 1968 Ker LT 
556. (FB), Asst. Educational officer 
v. P. R. Mammoo 

(1969) O. P. No. 154 of 1969 (Ker) 

(1969) O. P. No. 1044 of 1969 (Ker) 

AIR 1958 SC 875 = 34 ILR 143. 
Venkatachalam v. Bombay Dveing 
Mfg. Co. Ltd. 3 


Kalathil Velayudhan Nair and Co.. 
for Petitioner; Govt. Pleader. for Respon- 
dents. 


GOVINDAN NAIR J:— The main 
auestion that arises in this petition is 
about the validity of the orders. Exts. P1, 
P2. P3. P4. P5. P6. P7. and P8 passed by 
the educational authorities in purported 
exercise of their powers under the 
Kerala Education Rules framed under 
the Kerala Education Act. 1958, The 
short argument raised before us is that 
in view of the Full Bench ruling of this 
Court in Asst. Educational Officer v. 
P. R. Mammoo. 1968 Ker LT 556 = 
(AIR 1969 Ker 9) (FB). it is clear 
that the educational authorities have 
no competence to impose punishments 
on teachers or headmasters of aid- 
ed schools and therefore all these orders 
must be set aside as having been passed 
without jurisdiction. The case could have 
easily been disposed of by setting aside 
these orders in view of the pronounce- 
ment of the Full Bench in the above said 
decision but for the intervention of the 
Kerala Education (Amendment and Vali- 


aae 
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dation) Ordinance. 1969 (hereinafter re- 
ferred to as the Ordinance) and the pass- 
ing of the Kerala Education (Amendment) 
Act. 1969 (for short the Act) replacing the 
Ordinance. In view of the Ordinance 
and the Act it is contended on behalf of 
the respondents that the orders are valid 
and should not be interfered with We 
shall examine this question. Before that 
we may state the facts. The orders Exts. 
P1. P2. P3 and P4 were passed by the 
District Educational officer imposing vari- 
ous punishments on the headmaster. the 
petitioner before us. Ext. P5 is the order 
in appeal from Ext. P3 passed by the Re- 
gional Deputy Director of Public Instruc- 
tion. Ext. P6 is the order in appeal from 
Ext. P4, by the same authority. Ext. P7 is 
another order passed in appeal by the 
Regional Deputy Directer of Public 
Instruction. The original order of the 
District Educational Officer which gave 
rise to Ext. P7 has not been produced 
before us. From Ext, P1 order. it is 
stated, that an appeal had been taken 
to the Regional Deputy Director of Public 
Instruction but that the Regional Deputy 
Director of Public Instruction did not 
deal with that appeal and therefore a 
revision was taken before the Govern- 
ment under Rule 92 of Chanter XIV-A of 
the Kerala Education Rules. This re- 
vision was rejected by Ext. P8 and Ext. 
P8 has been challenged on the additional 
ground that there has been failure to 
exercise the jurisdiction vested in the 
Government. We shall deal with . this 
contention separately. To complete the 
facts, we shall refer to Ext. P9 also which 
is an order passed by the Government on 
the representation made by the petitioner 
soon after Ext. P8. By Ext. P9 order this 
representation was rejected. 


2. The question whether the 
educational authorities have jurisdiction 
to impose punishments on teachers of aid- 
ed schools will have to be answered with 
Teference to the provisions in the Ordin- 
ance. By Section 2 of the Ordinance a 
new section, Section 12A. has been intro- 
duced in the Kerala Education Act. What 
is more significant is. by sub-section (2) of 
Section 1 of the Ordinance it is provided 
that the Ordinance shall be deemed to 
have come into force with effect from the 
ist day of June. 1959. That was the date 
On which the Kerala Education Act came 
into force. The effect of this provision in 
the Ordinance is to make Section 12A in- 
troduced in the Kerala Education Act to 
take effect from the lst June. 1959. There 
was a further provision under Section 3 
of the Ordinance which we may extract: 


“3, Validation of certain proceedings. 
— Notwithstanding any law Judgment 
decree or order of any court. all discipli- 
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nary proceedings purported to have been 
taken and penalty imposed. or other orders 
made therein in respect of a teacher of 
an aided school by the 
any officer of the Government under the 
Kerala Education Act. 1958 (6 of 1958) 
and the rules issued thereunder. before 
the publication of this Ordinance shall be 
deemed to hvae been validly taken. im- 
posed or made as the case may be under 
the provisions of the said Act as amended 
by this Ordinance” 

3. This, we believe. is a provision 
by way of abundant caution. Even with- 
out this provision in view of the pro- 
mulgation of the Ordinance with retro- 
spective effect from lst June. 1959 we 
may have to assume for all purposes that 
action taken before the amendment was 
taken as authorised by Sec. 12A of the 
Act. This is clear from the decision of 
the Supreme Court in Venkatachalam v. 
Bombay Dyeing and Mfg. Co. Ltd. 34 ITR 
143 = (AIR 1958 SC 875). We shall ex- 
tract Section 12A. 


“12A. Disciplinary powers of Gov- 
ernment over teachers of aided schools.~ 


(1) Notwithstanding anything con- 
tained in Section 11 or Section 12 and 
subject to such rules as may be prescrib- 
ed. the Government or such officer not 
below the rank of an Educational Officer 
as may be authorised by the Government 
in this behalf. shall have power to take 
disciplinary proceedings against a teacher 
_ of an aided school and to impose upon 
him all or any of the penalties specified 
in the rules made under this Act. 

(2) The Government or 
authorised under sub-section (1). as the 
case may be. may suspend a teacher of an 
aided school when any disciplinary pro- 
ceedings is proposed to be taken against 
him under that sub-section or when such 
disciplinary proceedings are pending.” 

4, Even if the position is not as 
stated above it is clear from Section 3 of 
the Ordinance that the orders in this case, 
or at least such of them which were pass- 
ed before the passing of the Kerala 


Education (Amendment) Act. 1969. must. 


be deemed to have been passed by virtue 
of the power conferred on the educational 
authorities under Section 12A introduced 
in the Kerala Education Act by the 
Ordinance. In other words. we have to 
assume that the Kerala Education Act. 
always contained this section enabling 
action being taken under that section by 
the Government or its Officers. There 
will therefore be no difficulty in uphold- 


ing these orders. But it is urged that by ` 


the repeal of the Ordinance bv the 
Kerala Education (Amendment) Act. 1969 
— Section 3— a different result must 
follow. Though Section 3 of this Act re- 


N. S. Pillai v. State (G. Nair J.} 


Government or - 
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the officer 


ALN 
pealed the Ordinance. if contained a sav- 
ing provision in sub-section (2) thereof, 
Section 3 is in these terms: 

“3, Repeal and Saving.— (1) The 
Kerala Education (Amendment and Vali- 
dation) Ordinance. 1969 (3 of 1969) is 
hereby repealed. 


(2) Notwithstanding such repeal any- 
thing done or any action taken under the 
principal Act as amended by the said 
Ordinance shall be deemed to have been 
done or taken in exercise of the powers 
conferred under the principal Act as 
amended by this Act.” 


5. The view has been taken by 
Gopalan Nambivar J. in O P. No 154 of 
1969 (Ker) and by Isaac J. in O. P No 
1044 of 1969 (Ker) that the saving pro- 
vision in sub-section (2) of Section 3 of 
the Act will not save orders which were 
validated- by the Ordinance. This view 
has been taken on the ground that the 
saving provision will apply only to those 
orders that were passed after the date of 
the Amendment of the Kerala Education 
Act by the Ordinance: in other words, 
after the date of the Ordinance. On a 
(2) of Section 3 
alone of the Act it may appear so because 
Section 3 (2) says that the repeal will not 
affect “anything done or any action taken 
under the principal Act as amended by 
the said Ordinance”. Isaac J. clearly ex- 
pressed this view in two sentences in the 
judgment in O P. No. 1044 of 1969 (Ker). 
which we may extract 


“Ext. Pl is not an action taken under 
the principal Act as amended bv the 
Ordinance; it was taken before the Ordin- 
ance was issued.” 


Gopalan Nambivar J. also took the same 
view though he expressed himself thus: 


“Nor can Section 3 of Act 31 of 1969. 
which provides for reneal of Ordinance 3 
of 1969 and for regarding action taken in 
exercise of the powers conferred under 
the principal Act as amended in 1969 save 
situation. For. obviously Section 3 (2) 
of Act 31 of 1969 can have reference only 
to valid actions. done or taken under the 
principal Act. and-not to acts and actions 
which are ultra vires as expounded by the 
Full Bench decision.” 


6. With respect. we have to differ 
from this view. because we feel that the 
provision in Section 1 (2) of the Ordin- 
ance had not been brought to thelr notice 
and the effect of that provision had not 
been considered.. In view of Section 1 (2) 
of the Ordinance. which we have already, 
adverted to above. it is clear that Sec- 


tion 12A came into the statute Book from| — 


the 1st dav of June, 1959. It is no doubt 
a legal fiction. But then in matters such 
ag these a legal fiction is as real as any- 
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thing else and the full effect of this legal 


` fiction has to be given effect to. . This 


means that Section 12A must for all pur- 
poses be deemed to have been in the 
statute book from 1-6-1959 and therefore 
all orders passed by the Government and 
its officers will be orders passed under the 


Act as amended by the Ordinance. In 


this view, the meaning that has to be 
given to “anything done or anv action 
taken under the principal Act as amended: 
by the said Ordinance”. must take in not 
Pn orders passed after the date on which 

Ordinance came into force but also 
eerie passed before the Ordinance. which 
too had been validated and which too are 
deemed to have been passed under the 
Act as amended by the Ordinance. This 
is what is sought to be saved by sub-sec- 
tion (2) of section 3 of the Kerala Educa- 
tion (Amendment) Act. 1969. It is im- 
possible to read down the section and 
limit it so that the saving only relates to 
orders passed after the date of the Ordin- 
ance. We therefore negative the main 
contention urged by counsel on behalf of 
the petitioner that these orders en bloc 
were passed without jurisdiction. 


A Then what remains is a short 
question, which relates to the validity of 
Ext. P8 order. This order only states. 

Mressetosi ...the Government regret 
their inability to comply with the reauest 
because of the administrative difficulties 
and other reasons which render re-con- 
sideration of the punishments impossible.” 


8. The order was passed in exer- 
cise of jurisdiction vested in Government 
under rule 92 in Chapter XIV-A of the 
Kerala Education Rules. Administrative 
difficulties or other difficulties cannot be 
grounds for rejecting the revision. Ext. 
P8 order has therefore to be set aside’ and 
the Government directed to re-consider 
the matter and pass fresh orders. Counsel 
on behalf of the State pointed out that the 
order (Ext P8) was dated 27-1-1969 and 
that this writ petition, which was filed 
only on 16th September 1969 was belated. 
‘It ig seen that the petitioner had moved 
the Government on 4-3-69 and praved that 
his revision may be considered on the 
merits. This request was declined only 
by. order dated 9-5-1969. and it is not 
urged that this petition was not filed with- 
in the usual permissible time after the 
receipt by the petitioner of Ext. P9. In 
the circumstances of this case we con- 
sider that there has been no delay in 


approaching this Court. The order Ext, - 


P8 is therefore set aside and we direct the 
Government to take back the revision to 
its file and deal -with it in accordance with 
the provisions of rule 92 of Chanter 
XIV-A of the Kerala Education Rules and 
pass appropriate orders. The petition is 
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dismissed in all other respects. No order 


as ta costs. 
Order accordingly. 





AIR 1972 KERALA 229 (V 59 C 70) 
P. SUBRAMONIAN POTL J. 
Karthiyayani. Appellant v. Uly Kall- 
yani and others, Respondents. 


Second Appeal No. 487 of 1968. D-24~ 
8-1971. 


(A) Limitation Act (1908), ‘Arts. 142 
& 144 — Adverse possession against non=- 
alienating co-owners by stranger put in 
possession under usufructuary mortgage, 
(Para 11) 
The very fact that a stranger has 
been inducted into possession and con- 
sequently possession of the original co- 
owners terminated would be sufficient to 
put the other co-owners to notice of the 
conduct of the alienating co-owners. There- 
fore ouster would be to their notice and 
possession of the transferee would be 
adverse from the date of mortgage as re~« 
gards the property which the mortgagee 
‘was put in possession of under the mort- 
gage. AIR 1942 Mad 622, Followed. 
(Para 11) 


(B) Limitation Act. (1908), Arts. 142 
& 144 — Co-owners not having right to 
possession, (Para 12) 


Where co-owners have inherited only 
a right to the equity of redemption over 
the property. the period available for 
exercising the right to redeem would be 
the period for redeeming a mortgage. In 
regard to such equity of redemption anv 
dewling by some of the co-owners would 
not be deemed to be ouster of other co- 
owners. AIR 1969 Ker 293 Foll. 
: (Para 12) 


Cases Referred: Chronological Paras 
AIR 1969 Ker 293 = 1968 Ker LT 
779 (FB), Cicily v. Sylaikha Beevi 10. 12 
11967 Ker LT 1113 = 1967 Ker LJ 
729. Kunju Mohammed v. 
Kochunaina . 
ILR (1964) 1 Ker 211. John v. Joseph 
AIR 1963 Ker 249 = 1962 Ker LT 
_ 881, Sanku v. Parvathi Amma 
ATR 1960 Ker 27 = 1959 Ker LT- 
_ 630. Joseph v. Jobn 
AIR 1959 Assam 15 = ILR (1957 9 
Assam. 465, Sarju Kairi v. Pauch- 
ananda Sarma 9 
AIR 1942 Mad 622 = 1942-2 Mad LJ 
321 (FB). Palania Pillai v. Amiath 
Ibrahim 8. 9 
AIR 1932 All 393 = 1932 All LJ 
425, Subah Lal v.:Fateh Mohamed 8 


M. K. Narayana Menon. for Appellant 
D. S. Warriver {for No. 1); T. S. Venkite- 
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swara Iyer and P. K. Balasubramoniam 
(for Nos. 2 to 6). for Respondents. : 


JUDGMENT :— Interesting questions 
of law were urged by counsel for the 
appellant before me in this second ap- 
peal, but after hearing counsel I do not 
think it is necessary to advert to them 
in detail, as the questions which are so 
urged before me are well settled so far 
as this court is concerned. and I see no 
reason to doubt the correctness of the 
view taken by this court in the earlier 
decisions and refer this matter to a Divi- 
sion Bench as apparently the counsel 
wants me to. 


2. The suit is for partition. Plaint 
schedule property belonged to one Charu. 
Plaintiff and first defendant are daughters 
of Charu by his first wife. whois not 
alive. Defendants 2 to 6 are children of 
Charu by his second wife. Kutty. The 
suit property is 1 acre 11 cents in extent. 
Out of this, 42 cents was put in possession 
of an usufructuary mortgagee by Charu 
during his lifetime under Ext. Dil of 
1102. This was of the southern 42 cents. 
Charu died on 17-11-1117. The children 
by the second wife. namely defendants 
2 to 6. claiming. to be those entitled to 
the property on the death of Charu ex- 
ecuted. Ext. D-13 mortgage on 16-12-1119. 
whereunder they directed the mortgagee 
to redeem Ext. D-11 and put the mort- 
gagee in possession of the rest of the pro- 
perty. Apparently neiher the plaintiff nor 
the firat defendant were associated in the 
execution of Ext. D13. Nor did the docu- 
ment purport to be on their behalf also. 
On the same day as that of Ext. D13, the 
mortgagee who took Ext. D13 released 
Ext. D11 mortgage under Ext. D15. Later 
defendants 2 to 6 are seen to have taken 
a lease from the mortgagee for the suit 
items and they are said to be in possession 
and enjuyment under the lease. 


3. The claim of the plaintif to 
succeed to 1/7th of the assets of Charu 
‘and therefore to 1/7th of the suit pro- 
perty succeeded in the trial court with 
regard to the 42 cents on the southern 
portion covered by Ext. D11 mortgage. 
With regard to the rest the plea of adverse 
possession set up by defendants 2 to 6 
was accepted by the court. An appeal 
wag filed against this by both plaintiff as 
well as defendants 2 to 6. - The appeal bv 
the plaintiff was dismissed. while that bv 
defendants 2 to 6 was allowed. thus hold- 
ing that the suit was barred bv:‘adverse 
possession in ‘respect of the entire 
J acre 11 cents. It is therefore that this 
appeal has been filed by the plaintiff. 


4 The question urged before me 
fs one of adverse possession. According 
to counsel for the plaintiff the courts 
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below -were in error in holding that there 
was possession by the co-owners or those 
claiming under them adverse to the in~ 
terest of the plaintiff. : 


5. In the case before me a portion 
of the property had been put into the 
possession of a stranger by Charu himself 
during his lifetime. Necessarily there- 
fore in regard to 42 cents plaintiff who 
Was a co-owner along with defendants 1 
to 7 was out of possession all along. The 
Position in regard to the rest of the pro- 
perty is different. Charu died in 1117 and 
thereafter the co-owners must be deem-~ 
ed to have been in possession. Some of 
them executed Ext. D13 in 1119 without 
the junction of the other co-owners and 
the mortgagee who took Ext. P13 was 
in possession thereafter. Whether under 
such circumstances the mortgagee’s pos~ 
session should be considered to be ad- 
verse to the plaintiff, who did not foin in 
the execution of the mortgage. is the 
main question for decision. 


6. It is well settled that in the 
case of co-owners. if any of them is out of 
possession, that will not by itself amount 
to adverse possession by the co-owners 
in possession. Eyen exclusive possession 
by some of the co-owners will not operate 
as possession adverse to those not in pos- 
session. Ouster of the co-owners not in 
possession and notice of such ouster to 
them will constitute possession by the 
co-owners adverse and that will be so 
adverse from the date of such notice. 
Though this position is well settled. the 
dispute concerns a situation where the 
co-owners in possession induct a stranger 
into possession of the property bv allena- 
tion. whether it be a sale or a mortgage. 
Whether the fact of a stranger having 
come into possession of the property will 
operate only as an ouster or whether it 
would also be read as a circumstance 
which would be sufficient to fix notice of 
ouster with the co-owners not in posses~ 
sion. is a question on which there has 
been considerable controversy. 


7. A co-owner of property can 
transfer his interest to any stranger and 
if he purports to transfer only his interest, 
the transferee coming into possession 
would not be holding adverse to the other 
co-owners. That is because in such a case 
it will be difficiult to read an animus 
adverse to the co-owners not in possession. 
But where the co-owner purports to be 
entitled to transfer the property as if he 


- is the sole owner and the transferee comes 


into possession. though the transfer will 
legally operate as a convevance. only 
of the interest of the allenating co-owner, 
possession of the transferee from the 
moment of transfer will be adverse to the 
other co-owners because it is with an 
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animus to hold adversely that the trans- 
free would come into possession of the 
property and would therefore be holding 
the property with a hostile animus there- 
after. This position also seems to be not 
one which would call for a controversy. 
But counsel for the appellant would at- 
tempt to qualify this. According to him, 
though in a transfer by a co-owner of 
property which is in his exclusive posses- 
sion, as if he is the sole owner of the 
property and he is entitled to transfer 
the same. the possession of the transferee 
may be with an animus to hold adverse- 
ly. notice to the non-alienating co-owners 
must be shown. Such notice is necessary 
when the co-owner in possession asserts 
hostile possession. The contention of 
counsel is that such notice is necessary 
even when the ouster is by transfer to a 
stranger by some only of the co-owners. 
According to him the transfer to a 
stranger may operate as ouster. but since 
it could also operate sometimes as merelv 
substituting the transferee in the place 
of the co-owners effecting the transfer 
depending on the terms of the document 
of transfer. in order to fix the co-owner 
out of possession with notice of ouster it 
must be shown that he had actual notice 
of ouster by the transfer. It is on’. this 


that. according to counsel. courts in - 


India are not agreed. 


8. Sulaiman. J. in the decision in 
Subah Lal v. Fateh Mohamed. (AIR 1932 
All 393) has ably presented the view can- 
vassed by the counsel for the annellant. 
To quote the words of the learned Judge: 


“It cannot be disputed that the under- 
lying principle is that the possession by 
one co-owner of the entire joint property 
is perfectly lawful as he has the title not 
only to his undivided share but to the 
whole of the property. and has possession 
of the whole property as well as of every 
undivided part. An owner of an undivid- 
ed share in a property can be rightly in 
possession of the whole. The possession 
by him of the entire common property is 
therefore referable to his legal title and 
is not adverse to the other co-sharers. : 


It would follow that there can be no 
difference in principle whether a person is 
the original co-owner. or has become a 
co-owner by virtue of a transfer. From 
the moment of his acauiring a share in 
the common property he becomes a co- 
owner and has the same legal title as his 
predecessor to enjoy the whole. His pos- 
session of the whole is eauallv referable 
to his legal title and his possession need 
not necessarily be adverse. The other co- 
owners, if they have actually no know- 
ledge of the extent of the share transferr- 
ed. are entitled to presume that their co- 


owner has transferred his own interest 
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only and that the transferee by virtue of 
his right to that share is enioving posses- 
sion of the whole property. The mere 
fact that a transferee is in possession 
would not put them on enauiry. for the 
transferee has just as much right to en- 
Jovy the whole property as his transferor 
had. The principle of law based on the 
mere fact of co-ownership would apply 
with equal force to a transferee from a 
co-owner. who steps into the shoes of his 
vendor. A co-owner has no duty cast 
upon him to watch the conduct of another 
co-owner and be on the look-out to find 
out the extent of the share purported to 
be transferred by him. and to intervene 
if more than the real share has been 
transferred. He is entitled to assume that 
the permissive nature of the possession 
has passed on to his co-owner’s transferee 
who. has now become the co-owner in 
place of the original co-owner. Of course. 
if the assertion of title to the whole Is 
brought to his knowledge and it is ac- 
companied by his ouster and exclusion, 
adverse possession would then commence 
as ag him. . The burden therefore 
would be on the transferee to establish 
that the denial of title and ouster were 
brought to the knowledge of the other 
co-owner and in the absence of such proof 
he would not be able to perfect his ad- 
verse possession.” 


The authority for the other view can be 


found in the Full Bench decision of the 
Madras High Court in Palania Pillai v. 
Amijath Ibrahim. (AIR 1942 Mad 622). 
Leach C. J. expressed this view emphati- 
cally in the following terms: 

“When one of several cosharers lets 
into possession a stranger who proceeds 
to cultivate the land for his own benefit 
the other co-sharers must, unless they 
deliberately close their eyes. know of what 
is going on. but if they are so regard- 
less of their own interests they must 
take the consequences. Where a person 
who is in possession under a usufructuary 
mortgage granted by one of several co- 
parceners remains in possession of the 
land and cultivates it for years. a posi- 
tion which we have here. there can be no 
doubt that the requirements of continuity. 


‘publicity and extent for adverse posses~ 


sion are fully complied with.” 
I need not refer to the decisions of vari- 
ous High Courts following one or other 
of these views. in view of the fact that 
this Court has consistently followed the 
view expressed by the Madras High 
Court. But I have referred to the two 
different views only because according to 
counsel this court has taken a different 
Natal later. That question I examine 
re 


5. Stated as- a simple proposition 
the reasoning of Sulaiman J. is certainly 
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logical So long as a transferee has under 
law all the rights of the transferor a 
transferee from a co-owner would get 
whatever rights the co-owner in posses- 
sion has and nothing more. Sulaiman J. 
is apparently of the view that there is 
no reason why when the transferee comes 
into possession in place of the transferor 
the co-owner not in possession should be 
deemed to have notice of ouster. Accord- 
ing to the learned Judge if a co-owner 
can put a transferee in possession and 
substitute him in his own place. there is 
no reason why the co-owner not in pos~ 
session should immediately be put on en- 
quiry on such a transferee coming into 
possession in place of the transferor. The 
same view as that of Allahabad High 
Court was expressed by Sarioo. Prasad 
C. J. in the decision of the Assam High 
Court in Sariu Kairi v. Pauchananda 


Sarma. (AIR 1959 Assam 15). My learned - 


borther Velu Pillai J. in considering this 


`. in the decision in Joseph v. John 1959 


Ker LT 630 = (AIR 1960 Ker 27) did not 
agree with this view. The learned Judge 
held that:— : 


tthe possession of.a stranger on the 
land must import such knowledge.” 


This decision of Velu Pillai J. was con= 
firmed in an appeal by a Division Bench 
of this Court in John v. Joseph, ILR 
(1964) 1 Ker 211. Reference was made to 
the Full Bench decision of the Madras 
High Court in AIR 1942 Mad 622 (FB) 
and the view expressed therein was ac- 
cepted by this Court in Sanku v. Parvathi 
Amma (1962 Ker LT 881) = (AIR 1963 
Ker 249). Raman Nayar J. (fas he then 
was) considered the same auestion in 
Kunju Mohammed v. Kochunina (1967 
Ker LT 1113) and the learned Judge said 


“The true test. it seems to me. in 
the case of a purchaser from a co-owner 
getting into sole possession, is whether 
his animus is to hold the property as a 
full owner or merely as a co-owner 
and that will depend on whe- 
ther his purchase. whatever it was in 
truth. purports to be of the entire pro- 
perty or only of the share of the alienat- 
ing co-owner. It is true that the purchase. 
whatever it purports to be. can. in effect, 
be only of the share of the alienating co- 
owner. But if it purports to be of the 
entire property and not merely of a share. 
the alienating co-owner professing to be 
the sole owner. the animus of the pur- 
chaser would be to hold the property as 
a sole owner and not as a co-owner.” 


{ refer to these decisions of this Court 
only to indicate that the view taken bv 
this Court has been very clearly express- 
ed in these pronouncements. 


Karthiyant v. U, Kallyani (P, S. Pot? JJ 


A.LE 
10. Reliance is placed by counsel 
for the appellant on the Full Bench de= 
cision in Cicily v. Sulaikha Beevi (1968 
Ker LT 779) = (AIR 1969 Ker 293). It is 
necessary to refer to the facts of the case 
in brief to understand the argument of 
Counsel. In regard to the suit property 
which was the subiect-matter of that case 
Exts. P3 and P4 mortgages had been ex~ 
ecuted by some of the co-owners for the 
discharge of debts binding on the other 
co-owners also. It was found on the 
evidence in that case that in executing 
Exts. P3 and P4 they did not purport’ to 
act in derogation of the interest of the 
other co-owners and on this the Court 
came to hold that in executing these docu- 
ments they were acting on behalf of all 
the co-owners by raising money to meet 
a common necessity. While the property 
was thus in the possession of morteagees 
a release. Ext. P3 was obtained of a por- 
tion of that property bv ‘one of the co- 
owners and on the same dav a fresh mort- 
gage Ext. D4 was executed. In executing 
Ext. D3 as well as Ext, D4 the co-owners 
who were parties thereto claimed to have 
been entitled to the property to the ex- 
clugion of the others. A direction was 
made in Ext. D4 to redeem that portion 
of the property which was still outstand- 
ing on mortgage. In regard to Exts. P3 
and P4 the Court found that the. tran- 
sactions were validly entered into by one 
of the co-owners on behalf of all- the co- 
owners and had been accepted as such by 
them. The court further found that if 
Exts. P3 and P4 were binding on all the 
co-owners, the property being one out- 
standing with mortgagees under a mort- 
gage binding on all of them. Exts D3 and 
D4 entered into at a time when the pro- 
perty was so outstanding with strangers 
could not be said to be such as to alert 
the plaintiff or to put the plaintiff to 
notice of the hostile claim in regard to the 
equity of redemption. Though bv taking 
Ext. D3 a portion of the property came 
into the possession of the co-owners exe- 
cuting the documents and strangers were 
put into possession under Ext D4 all these 
were at atime whenso far as the other 
co-owners were concerned. they would not 
be bothered about change of possession. 
as admittedly possession was not with the 
co-owners at that time but was with the 
mortgagees. The court found that there 
is nd scope for the plea of adverse posses- 
sion based on either Ext. P3 and Ext. P4 
or on Ext. D3. and Ext. D4 I fail to see 
any authority for the principle canvassed 
by counsel for the appellant in this deci- 
sion. It is not as if the decisions of this 
court to which I have adverted have been 
doubted by the Full Bench or that the 
Full Bench has in any wav expressed on 
the correctness of the view. In fact the. 
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ratio of the decision does not in any wav 
go against the view taken by this Court 
following the view of the Full Bench of 
the Madras Court. . 


AL As regards the property other 
than that covered by Ext. D11 the co- 
owners were in possession ever since 
Charu died in 1117 and in regard to such 
property a stranger was put in possession 
under Ext D13 mortgage in 1119.- The suit 
is filed more than 12 vears of that date. 
The very fact that a stranger’ has been 
inducted into possession and conseauently 
possession of the original co-owners ter- 
minated would be sufficient to put the 
other co-owners to notice of the conduct 
of the alienating co-owners. Therefore 
ouster would be to their notice and pos- 
“(session of the transferee would be ad- 
verse from the date of Ext. D13 as regards 
the property which the mortgagee was 
put in possession of under Ext. D13. Hence 
I must agree with the courts below in 
finding that the claim of the plaintiff in 
regard to the area of the suit pro- 
perty excluding that covered by Ext. Dit 
is barred bv limitation. 


12. Different considerations must 
prevail in determining the question of 
adverse possession in regard to the pro- 
perty covered by Ext Dll mortgage. 
The property had gone out of possession 
of Charu himself in 1102. Therefore 
what plaintiff inherited as the daughter 
of Charu along with defendants 1 to 7 in. 
1117 was only the right to the eauity of 
redemption over this property and normal- 
ly the period available for exercising the 
right to redeem would be the period for 
redeeming a mortgage. In regard to such 


equity of redemption any dealing by the 


other co-owners would not be deemed to 
be ouster as pertinently observed in the 
decision of the Full Bench in (1968 Ker 
LT 779) = (AIR 1969 Ker 293) relied on 
by counsel. In that case in spite of the 
fact that under Ext. D3 one of the co- 
owners redeemed the mortgave in regard 
to portion of the property and executed a 
fresh mortgage on the same day. the court 
held that this will not amount to ouster 
and it will not be deemed that the co- 
owners who were not parties to those 
documents had notice of such ouster. 
That is because the co-owners had no 
right to immediate possession. If that be 
the rule. I see no justification to find that 
In regard to the 42 cents covered by Ext. 
Dil the suit is barred by limitation or 
adverse possession. 


13. In fact there Is no plea In the 
written statement that in regard to a 
property which was held under a mort- 
gage originally. possession became adverse 
because there was a hostile assertion by 
some of the co-owners while executing a 
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superior mortgage in regard fo Ext. DIL 
propertv. A plea of adverse possession 
ig necessarily a plea founded on a aues- 
tion of fact. . The plea must necessarily 
indicate how and when possession became 
adverse. In regard to the 42 cents what 
the plaintiff is entitled to is only the 
equity of redemption and if in regard to 
that a plea of adverse possession is in- 
tended to be set up. necessarily defend- 
ants must state how in regard to such 
equity of redemption possession became 
adverse and how the plaintif would 
therefore lose her title. 


14. In view of what I have stated 
plaintiff is found entitled to succeed in re- 
gard to Ext. D11 property which is 42 
cents on the southern portion of the suit 
property. Plaintiff will be entitled 3/28th 
share in that item. as found in the trial 
court judgment. 


In the result. the Second Appeal is 
partly allowed and the decree of the 
trial court will stand restored. In the 
circumstances, I direct parties to suffer 
costs in this Second Appeal as well as in 
the courts below. 

Appeal partly allowed. 
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M. V. Hydrose. Petitioner v. Dy. Re- 
gistrar of Co-operative Societies and 
others. Respondents. 

O. P. No. 6032 of 1970 D/ 24-12-1970 


(A) Kerala Co-operative Societies 
‘Arct (21 of 1969). Section 33 — Appoint- 
ment of a tor on failure to con- 
stitute committee — Consultation with 
circle Co-operative Union by the Registrar 


is only directory. (Paras 8, 9) 
(B) Kerala Co-operative Societies 
Act (21 of 1969), Section 33. i 1 


and 2 — Appointment of administrator on 
failure to constitute committee — Com- 
pliance with Proviso first — When can 
be dispensed with. | 

Under the second proviso to section 
33 it is permissible for the Registrar to 
dispense with the procedure prescribed 
by the first proviso in cases where very 
urgent action has to he taken and it is 


. not practicable to wait till obiections are 


called for. and considered before action 
under the section is taken. (Para 10) 
Thus compliance with the First. pro- 
viso could be validly dispensed with when 
the Registrar was satisfied that the action 
had to be taken very emergently in view 
of the circumstance that even the extend- 
ed term of the committee had already ex~ 
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pired and still no steps for holding an 
election had been taken -with the result 
that there was no validly constituted 
committee to be in charge of its dav to 
day administration. (Para 10) 


(C) Kerala Co-operative Societies Act 
(21 of 1969) Section 2 (u) — Kerala Co- 
operative Societies Rules, R. 39 — Punna- 
yurkulam Service Co-operative Society 
bye-laws, Bye-laws 33 and 34 — Expiry 
of term of committee of society — No 
date specified in bye-laws — Term ex- 
pires on 30th June of succeeding year by 
virtue of R. 39 and Section 2 (u). 


Under Rule 39 the term of the mem~ 
bers of the committee of a society expires 
on the date specified in the bye law ir- 
respective of the dates on which they 


were elected as members of the Com- 
mittee. 
The same rule provides that if no 


date is specified in the bve-laws the date 
of expiry would be the 30th June of the 
year in which the term expires. There- 
fore. the term of office of the committee 
which took office on 31-1-1969 would 
expire on 30-6-1970 and it could not be 
contended that the term of office would 
enure till 31-1-1971. (Para 5) 


Cases Referred: Chronological Paras 


AIR 1970 SC 370 = (1970) 2 SCR 
666. Chandramouleshwar Prasad 
v. Patna High Court 

AIR 1969 SC 903 = (1969) 1 ZR 478. 
State of Punjab v. Satva Pal Dang 

(1967) O. P. No. 2523 of 1967 (Ker) 

AIR 1961 SC 751 = (1961) 2 SCR 
679 = 1961 (I) Cri LJ 773 
State of Uttar Pradesh v. Babu 
Ram Upadhya B 

AIR 1981 SC 849 = 1961 (2) Cri LJ 
12. Banwarilal Agaryalla v. State 
of Bibar 

AIR 1957 SC 912 = 1953 SCR 533 
State of U. P. v. Manbodhan Lal 

AIR 1953 Mad 392 = 1953-1 Mad 
LJ 88. R. Pushpam v. State of 
Madras y 

AIR 1945 F. C. 67 = 1945 FCR 99, 
Biswanath Khemka v. Emperor 

AIR 1917 PC 142 = 1917 AC 170, 
Montreal Street Rly Co. v. n 
Normandin 8 


V. Bhaskaran Nambiar. K. Chandra- 
sekharan Govt. Pleader., for Respondents. 


ORDER :— The petitioner has come 
up with this writ petition seeking to 
quash the decision of the Kerala Co- 
operative Tribunal evidenced by Ext. ra 
whereby the Tribunal has dismissed 
appeal which the petitioner had meed 
before it. By that appeal the petitioner 
had challenged an order passed. by the 
Deputy Registrar of Co-operative Socle- 


ao 


M. V. Hydrose v. Dy. Registrar. Co-op. Societies 


ALB 


ties. Trichur on 3- “10- 1970 (Ext. P2) ap- 
pointing an a ator to be in charge 
of the affairs of the Punnavurkulam 
Service Co-operative Society under Sec- 
tion 33 of the Kerala Co-operative Socle~ 
ties Act. 1969 (hereinafter referred to as 
the Act). The petitioner was the Presi- 
dent of the said Co-operative Society and 
he has a claim that he still continues to 
occupy the said office. The order Ext. P2 
was passed by the Deputy Registrar on 
the ground that the term of office of the 
Committee of the Society which was 
originally due to expire on 30-6-1970. had 
been extended only till 30-9-1970 by 
virtue of an order passed by him and that 
even though the extended period had also 
come to a close on 30-9-1970 the Society 
had not made any arrangements for con- 
ducting elections to the Board of Dir- 
ectors and that hence it had become neces~ 
sary to take urgent action for making 
suitable alternate arrangements for the 
day to day management of the society. 


2. The attack levelled by the neti. 
tioner against the said action taken by 
the Deputy Registrar before the Co-onera-~ 
tive Tribunal was two-fold. Firstly. it 
was urged that the impugned order had 
been passed without consulting the Circle 
Co-operative Union as provided in Sec- 
tion 33 of the Act. The second objection 


` was that there had not been due comp- 


liance with the procedure prescribed in 
the proviso to Section 33 which enjoins 
the publication of a notice on the notice 
board of the Society inviting objections to 


- the making of the proposed order appoint- 


ing an administrator. According to the 
petitioner by reason of the non-com- 
pliance with the statutory reauirements 
referred to above the order passed by the 
Deputy Registrar was null and void. 
These contentions did not find favour of 
the Tribunal and it accordingly reiected 
the appeal. 


3. The very same contentions 
have been reiterated by the petitioner 
before this Court also in support of his 
plea that the decision of the Tribunal 
suffers from errors of law apparent on the 
face of the record. 


4, There is vet another be 
which the petitioner unsuccessfully urged 
before the Tribunal and that relates to 
the correctness of the statement made 
the Deputy Registrar in Ext. P2 that the 
period of office of the Board of Directors 
of the Society had expired on 30-6-1970. 
According to the petitioner the term of 


_office of the Board of Directors of which 


he was the President will expire only on 
31-1-1971 and hence it was not open to 
the Deputy Registrar to proceed to ar- 
point any administrator for the Society 
in purported exercise of his power under 
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Section 33 of the Act. The Tribunal re- 
jected this contention holding that under 
the bye-laws of the Society read in the 
light of Section 2 (u) of the Act and Rule 
39 of the Kerala Co-operative Societies 
Rules the term of office of the Society did 
expire on 30-6-1970. The Tribunal relied 
also on the fact that the Board of which 
the petitioner was the President. had it- 
self proceeded on the basis that its term 
was to expire on 30-6-1970 and had appli- 
ed to the Deputy Registrar for an exten- 
sion of it term by a period of three 
months beyond 30-6-1970 and that it was 
after having obtained such an extension 
and enloved the benefit thereof and when 
a second request made by the Board for 
a further extension of its term was turn- 
ed down by the Deputy Registrar and an 
administrator was appointed for the 
Society under Section 33 that the peti- 
tioner had raised the above contention. 


5. Though the counsel appearing 
for the petitioner urged the aforesaid 
contention before this Court also. I do not 
find any force in the argument advanced 
by him that on a correct interpretation of 
bye-laws Nos. 33 and 34 of the Bye-laws 
of the Society the term of office of the 
Board of Directors would expire only on 
31-1-1971. It is admitted that the Board 
of which the petitioner was the President 
was inducted into office pursuant to an 
election held on 19-1-1969 and the Board 
took charge on 31-1-1969. Under bve-law 
33 the term of the elected members of the 
Board is only two vears. Rule 39 of the 
Co-operative Societies Rules lavs down 
that the bye-laws of everv Society shall 
provide that the term of its. committee 
shall expire on the same date as mav be 
specified and that all the members of the 
committee including those elected in 
casual vacancies. whether representing 
Societies or individuals. shall vacate their 
office on the dates specified irrespective 
of the dates on which thev were elected 
as members of the committee. That rule 
also states that if no such date is specified 
in the bye-laws the date of exnirv shall be 
the 30th of June of the vear in which the 

-term expires. The word “vear” has been 
defined in Section 2 (u) of the Act as 
meaning “the period commencing on the 
first day of Julv. of anv vear and ending 
on the 30th June of the succeeding vear 
or in the case of any registered Society 
or class of registered societies. the ac- 
counts of which are to be made up to any 
other date with the previous sanction of 
the Registrar. the vear ending with such 
date.” In the present case the first part of 
the definition alone is applicable and 
hence in respect of the Co-operative 
Society with which we are concerned the 
year is the period commencing on Ist 
July and ending on the succeeding 
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day of June. Since the Board of Dir- 


‘ectors took office on 31-1-1969. their term 


of office was therefore to expire on 30- 
6-1970 as rightly held by the Deputy Re- 
gistrar and the Tribunal. The petitioner's 
contention that his term of office was to 
enure till 31-1-1971 cannot therefore 
accepted. I find that the above interpreta- 
tion placed by me on bye-law No. 34 is 
supported by the view taken by a Division 
Bench of this Court in O. P. No. 2523 of 
1967 (Ker) where also this Court had oc- 
casion to consider the identical auestion 
with reference to a bye-law which was 
similarly worded. 


6. The position then is that the 
petitioner was no longer the President 
of the Society nor even a member of the 
Board of Directors of the Society at the 
time when he instituted this writ peti- 
tion and he was only just an ordinary 
member of the Society. On behalf of the 
respondents a preliminary obiection has 
been taken that the impugned order 
whereby an administrator had been ap- 
pointed to look after the affairs of the 
Society until fresh elections are held and 
a new Board is constituted. does not in 
any manner affect any legal right of the 
Petitioner and that therefore the peti- 
tioner has no locus standi to challenge the 
said order before this Court. I find con- 
siderable force in this obiection. but it 
is unnecessary for me to finally decide 
that point because even on the merits of 
the contentions taken by the petitioner I 
am of the view that the writ petition has 
only to fail. 


7. The two points raised bv the 
petitioner have been already noticed. 
The first is that in passing the order Ext. 
P2. the Deputy Registrar has omitted to 
comply with the reauirement of Sec- 
tion 33 relating to consultation with the 
Circle Co-operative Union. The argument 
of the petitioner’s advocate is that the 
provision in Section 33 requiring such 
consultation is mandatory in character 
and that a contravention thereof renders 
the impugned order invalid and void. In 
this context it is necessary to extract the 
relevant portion of Section 33 which is in 
the following terms:— 


"33. Appointment of new committee 
or administrator on failure to constitute 
committee, ete. — (1) Where the term of 
office of a committee has exnired and a 
new committee has not been constituted 
or where the Registrar is satisfied— 


(a) that a new committee cannot be 
constituted before the expiry of the term 
of office of the existing committee: or 


(b) that a new committee is prevent- 
ed from entering upon office. or a new 
committee fails to-enter upon office on 


236 Ker, [Prs. 7-8] 


the date on which the term of office of tha 
existing committee expires. 
the Registrar may. either suo motu or on 
the application of any member of the 
society, after consulting the circle co~ 
operative union, appoint— 

(i) a new committee consisting of not 
more than three members of the Society3 
or 


Gi) one or more administrator or 
administrators: who need not be a mem- 
ber or members of the society to manage 
the affairs of the society till a new com- 
mittee enters upon office. 

Provided that before making such 
order, the Registrar shall publish a no- 
tice on the notice board of the head office 
of the society inviting obiections to the 
making of the order within a period 
specified in the notice and consider such 
obiections: 

Provided further that it shall not be 
necessary to publish such notice in cases 
where the Registrar is satisfied that it 
is not reasonably practicable to do s0. 

x x x x x , 

In support of the contention that the 
condition enjoining consultation with the 
Circle Co-operative Union is mandatory 
fn character the petitioner relied on the 
decisions of the Supreme Court reported 
in Banwarilal Agarwalla v. State of Bihar 
(AIR 1961 SC 849) and Chandramoule- 


shwar Prasad v. Patna High Court. (AIR > 


1970 SC 370) and also on a rune of the 
Madras High Court reported in R. Push- 
pam v. State of Madras (AIR 1953 Mad 
392). On behalf of the respondents the 
Government Pleader submitted that the 
test for determining whether a particular 
satutory provision is mandatory or only 
directory has to be determined with re- 
ference to the context or setting in which 
it appears and the purpose for achieving 
which the provision has been enacted by 
the legislature. It is argued by the Gov- 
ernment Pleader that it could never have 
been the intention of the Legislature that 
an omission to comply with the reauire- 
ment regarding consultation with the Co- 
operative Union should render -void the 
action taken under Section 33 since it 
would result in very seriaus public incon- 
venience if the Society’s a ation 
should be left in a state of chaos merely 
on account of the default committed. bv 
the official concerned in the matter of 
complying with the aforementioned pro- 
cedure. 
struction the very obiect of the section. 
namely that of making an emergency ar- 
rangement for the conduct of the affairs 
-of the Society in the interregnum be- 
tween the expiry of the term of office of 
the previous Board of Directors and the 
election of the next Board would be com- 
pletely defeated. - 
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It is urged that by sucha con-. 


A. L R. 

8. After giving my anxious con: 
sideration to the arguments advanced on 
both sides. I have come to the conclusion 
that the correct interpretation to be 
placed on Section 33 is to construe the 
words “after consulting the Circle Co- 
operative Union” occurring ‘therein as 
being only directory in nature. The dis- 
tinction between discretionary and com- 
pulsory powers has been pointed out by 
Sir Arthur Channel] in the leading deci- 
sion of the Privy Council reported in 
Montreal Street Rly Co. v. Normandi 
(1971 AC 170) = (AIR 1917 PC 142) in 
these words:— 

“The auestion whether provisions in 
a statute are directory or imperative has 
very frequently arisen in this country. 
but it has been said that no general rule 
can be laid down. and that in every case 
me obiect of the statute must be looked 

Ses odesscdsevsees When the provisions of a 

ae relate to the performance of a 
public duty and the case is such that to 
hold null and void acts done in neglect 
of this duty would work serious general 
inconvenience. or injustice to presons who 
have no. control over those’ entrusted 
with the duty. and at the same time 
would not promote the main object of the 
Legislature. it has been the practice to 
hold such pravisions to be directory only, 
the neglect of them. though punishable. 
not affecting the validity of the acts 
done.” 
The above dictum of the Privy Council 
was cited and followed by our Federal 
Court in Biswanath Khemka v. Emperor 
(ATR 1945 FC 67). In that case the 
Federal Court had to consider the effect 
of non-compliance with the provisions of 
Section 256 of Government of India Act 
935 which was in the following terms: 

*"No recommendation shall be made 
for the grant of magisterial powers or 
of enhanced magisterial powers to or the 
withdrawal of any magisterial powers 
from any person save after consultation 
with the District Magistrate of the district 
in which he is working: or with the Chief 
pa ay Magistrate. as the case may 

e” 

The Federal Court held that the provi- 
sion contained in Section 256 was only 
directory and not mandatory and that 


non-compliance with it would not render ` 


an appointment otherwise regularly and 
validly made ineffective or inoperative. 
The learned Judges observed that: 

“Any other view would lead in many 
cases to results which could not have 
been intended by Parliament and would 
entail general inconvenience and iniustice 
to persons who have no control over those 
entrusted with the duty of making re- 
commendations | for the grant of magi- 
sterial powers.” 


k: 


P 


a person serving under the 
‘of India or under the State Government 
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In State of U. P. v. Manbodhan Lal 
{AIR 1957, SC 912) the above decision of 
the Fed ederal Court was referred to with 
approval by the Supreme Court and 
following the principles laid down therein 
it was held that the provision in Article 
320 (3) (c) of the Constitution which pre~ 
scribe that the-Union Public Service Com-= 


. mission or the State Public Service Com- 


mission, as the case may be, shall be con- 
sulted on all disciplinary matters affecting 
Government 


in a civil capacity including memorials or 
petitions relating to such matters is only 
directory in character. In State of Puniab 
v. Satya Pal Dang (ATR 1969 SC 903) one 
of the questions which arose for decision 
before the Supreme Court was whether 
the provision in Article 199 (4) of the 
Constitution laying down the rea 

ment that there shall be endorsed on 
every Money Bill when it is transmitted 
to the Legislative Council under Arti- 
cle 198, and when it is presented to the 
Governor for assent under Article 200. 
the certificate of the Speaker of the 
Legislative Assembly signed by him that 
it is a Money Bill is mandatory or only 


directory. In dealing with this auestion - 


the following observations were made bv 
Their Lordships which may be usefully 
extracted: 


“There are several tests. to determine - 


when the provision may be- treated as 
mandatory and when not and they have 


. been culled from books and set down by 


Subba Rao J. (as he then was) in State of 
Uttar Pradesh v. Babu: Ram Unpadhva. 
1961 (2) SCR 679 (at p. 710) = (AIR. 1961 
SC 751 at p. 765) and earlier by Venkata- 
rama Iyer. J. in State of Bombay v. R M. 
D. Chamarbaugwala. 1957 SCR 874 at p. 
950 (sic). For our purpose it is necessary 
to emphasise only one distinction. In 
those cases where strict compliance is 
indicated to be a condition precedent to 
the validity of the act itself the neglect 
to perform it as indicated is fatal’ But 
in cases where although a public duty is 
imposed and the manner of performance 
is also indicated in imperative language. 
the provision is usually regarded as mere- 
ly directory when general injustice or 
inconvenience results to others and thev 


have no control over those exercising the © 


duty. 

Judged seo this test the ehevldions 
of Article-199 (4) cannot be- viewed as 
mandatory but only as directory. If the 
Constitution saw the necessity of provid- 
ing a Deputy Speaker to act as the 
Speaker during the latter’s absence or to 
perform the office of the Speaker when 
the office of the Speaker is vacant. it 
stands to reason: that the Constitution 


could never have reposed . a power. - of 
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mere certification . absolutely In the 
Speaker and the Speaker alone. The 
happenings in the Assembly lend support 
to this inference. It is reasonable to 
think that the Speaker in ‘his. then mood 
might. have declined to certify anda 
second impasse would have ensued. A 
similar situation may arise not because of 
intransigence but because of illness or ab- 
sence, The oe to the State 
and the public at large avoided by 
holding the provision to be directory and 
not imperative.” 


Judged by the test Iaïd ae In the above 


‘decisions I have no hesitation to hold that 


the provision relating to consultatio: 
with the Circle Co-operative Union con- 
tained in Section 33 is only directory in 
character because, if due regard is had to 
the scheme of the Act and the purpose for 
which the section itself has been enacted 
it would not be reasonable to think that 
the Legislature would have intended that: 
non-compliance with the said reauire+ 
ment should bring ‘about the disastrous 
result-of lending the affairs of the Society 
in utter confusion by invalidating the 
appointment of the administrator and 
creating a state of vacuum in the admini- 
stration of the Soclety. It has to be noted 
that the power conferred. bv Section 33 is 
to be invoked only when the term of the 
Office of thè committee of a Society has 
already expired and a new committee has 
not been constituted and in consequence 
an emergency has arisen requiring imme- 
diate action being taken for placing the af- 
fairs of the Society in the charge of some 
person or body of persons by wav of an 
interim arrangement pending the election 
of a new committee. The said purpose 
will be wholly defeated if merely on ac- 
count of a technical irregularity com- 
mitted by the officer exercising the power 
under Section 33 in omitting to consult 
the Circle Co-operative Union the appoint- 
ment of the administrator is itself to be 
held void. The functions of the Circle Co- ` 
operative Union have been enumerated 
in Rule 141 of the Co-operative Societies 
Rules and it is significant that the render- 
ing of any advice or opinion in regard to 
a proposal for the appointment of an ad- 
ministrator for a Society is not one of the 
matters specifically mentioned - therein. 
Further, any opinion that the Circle Co- 
operative Union may express on its being 
consulted is not at all made binding on 
the Registrar and in such circumstances it 
is not reasonable to regard the reauire- 
ment for consultation with such a bodv as 
mandatory in character in the absence of 
any other indication in the statute sup- 
porting such a conclusion — see AIR 1957 
SC 912.. 

- 9. It is true that while ee the 
opunea order an irregularity has been 
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committed by the Deputy Registrar in 
not properly complying with the reauire- 
ments of the section. Such remissness on 
the part of any official is certainly not to 
be commended. Even if a statutory pro- 
vision is not mandatory in character. it is 
expected that the officers who are charg- 
ed with the responsibility of administer- 
ing the powers under the statute. would 
duly comply with the procedure laid 
down by it while exercising such powers. 
The inconvenience and loss that would 
inevitably result to the Co-operative 
Society concerned and also to the general 
public who have no control over the 
functioning of the officials entrusted with 
the statutory duty. is the main con- 
sideration which detracts the Court from 
holding that such provisions are manda- 
tory in character. To hold null and void 
acts done in respect of such a duty would 
work serious general inconvenience to the 
members of the Society and any inter~ 
pretation of the statute which would lead 
to such a result would. as far as possible, 
be avoided by the Court if without doing 
violence to the language employed bv the 
Legislature it Is reasonably possible to 
construe the Section as only directory in 
nature. I accordingly hold that the pro- 
vision in Section 33 of the Act reauiring 
consultation with the Circle Co-operative 
Union is only directory in character and 
that non-compliance with the said reauire- 
ment will not bring about the result of 
invalidating the appointment of the ad- 
ministrator. 


10. The next contention urged bv 
the petitioner is that there has also been 
a similar default committed bv the 
Deputy Registrar in the matter of com- 
plying with the requirement of the first 
proviso to Section 33 relating to publica- 
tion of a notice on the notice board of the 
Society inviting obiections to the making 
of the proposed order under Section 33. 
This proviso itself is followed by a 
further proviso which aualifies it by 
stating that it shall not however be neces- 
sary to publish such a notice in cases 
where the Registrar is satisfied that it is 
not reasonably practicable to do so. The 
reasons stated by mein the preceding 
paragraphs for holding that the provision 

- in Section 33 relating to consultation with 
the Circle Co-operative Union is only 
directory will apply with equal force in 
regard to the requirement of the first 
proviso also. But it is reallv unnecessarv 
in this case to decide whether the said 
provision is mandatory or onlv directory 
because it is clear from the impugned 
order that the Registrar was satisfied that 
the action had to be taken very emer- 
gently in view of the circumstance that 
even the extended term of the committee 
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had already expired and still no steps for 
holding an election had been taken wt 


second proviso to Section 33 it is per- 
missible for the Registrar to dispense 
with the procedure prescribed by the first 


present case to be one of extreme urgency. 
The second contention advanced by the 
petitioner also, therefore. fails. 


11. The original petition fails 
and is dismissed. The parties will bear 
their respective costs. 

Petition dismissed. 
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Mrs. Rachel Phillip. Petitioner v. 
State of Kerala and others. Respondents. 


O. P. Nos. 6059 and 6115 of 1970 D/- 
2-12-1971. 

(A) Kerala Education Act (6 of 1959) 
Section 11 — Rules under — Kerala 
Education Rules, Rule 51A — Validity of. 


Rule 51-A only regulates the right of 
the Educational institutions to administer 
the school. It does not put a restriction 
on their right and therefore does not 
violate Article 30 (1) of the Constitution 
of India — (X-Ref:— Constitution of 
India Art. 30 (1)). AIR 1963 SC 540 and 
AIR 1971 SC 1737 dist. (Paras 2. 4) 


(B) Kerala Education Act (6 of 1959) 
Section 11 — Rule under — Kerala 
nr dca Rules, Rr. 7 and 8 — Validity 
0 


The rules empower the educational 
authorities only to see whether the ap- 
pointments are made according to the 
provisions of the Act. Rules and Orders. 
If these provisions are comvlied with the 
authorities have no discretion to refuse 
the appointments. The rules give sum- 
Cient guidance to the education authorities 
and are not restrictive of the rights of 


educational institutions but are re- 
ulations intended to enforce the 
provisions of the Act and Rules. 


They therefore do not violate Art. 30 (1) 
of the Constitution of India. (Para 5) 


Cases Referred: Chronological Paras 
AIR 1971 SC 1737 = 1971 UJ (SC) 


159. D. A. V. College v State of 
_. Punjab 3. 5 


CP/CP/B553/72/MNT/BNP 
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1972 


AIR 1963 SC 540 = (1963) SCR 837. 
Sidhrajbhai v. State of Guiarat 3.4 


K. V. Kurlakose and N. Haridas. for 
Petitianer; V. Rama Sehnoi. T. N. Sarala 
and Govt Pleader, for Respondents. 


ORDER :— These are petitions in 
which identical reliefs are sought for. 
O. P. No 6059 of 1970 is by a person who 
was a teacher in the school of which the 
4th respondent is the manager and the 
O. P. No. 6113 of 1970 is by the said 
manager. The petitioner in O. P. No 
6059 of 1970 was working as a High 
School Assistant in the 4th respondent’s 
school till 31-3-1967. She resigned her 
post on 1-4-1967 in order to join her 
husband who was working in Bombay 
and having so resigned she proceeded to 
Bombay. But she had to return soon 
thereafter when she lost her husband. 
Thereupon she claimed appointment in the 
school and then she had to face a com- 
peting claim from the 3rd respondent. 
who, under Rule 51A of Chapter XIV-A 
claimed that he was entitled to preference. 
That rule runs as follows:— 


“51-A. Qualified teachers who are re- 
lieved as per rule 49 or 52 or on account 
of termination of vacancies -shall have 
preference for appointment to future 
vacancies in schools under the same 
educational agency provided they have 
not been appointed in permanent vacan- 
cies in schools under any other Educa- 
tional Agency”. 


The 3rd respondent was one of those who 
came within the scope of the rule. The 
petitioner. having resigned from the 
school, could not claim that she was 
either relieved in accordance with rule 
49 or in accordance with rule 52 or .on 
account of termination of vacancy. and 
therefore, she was not one entitled to the 
benefit of rule 51A. But when the 
manager preferred her to the 3rd res- 
pondent, a complaint was made by the 
3rd respondent to the 2nd respondent. the 
District Educational Officer, Ernakulam. 
Her claim was based upon having worked 
in the school as a High School Assistant 
from 27-11-1967 to 15-2-1968. The second 
respondent passed orders upholding ~ the 
3rd respondent’s claim and declining to 
approve the petitioner’s appointment. This 
was by Ext. Pl order. Both the Manager 
as well as the teacher thereupon filed 
révisions to the Government which pass- 
ed Ext. P2 order dismissing the revision 
petitions, These orders are challenged in 
the Original Petitions and the only 
ground urged is that Rule 51A is viola- 
tive of the guarantee under Article 30 (i) 
of the Constitution of India and for that 
reason should be held to be unconstitu- 
tional. It is contended by the Manager in 
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O. P. 6113 of 1970 that the school is a 
minority school having been established 
by a Muslim and being intended to im- 
part education to the members of the 
Muslim Community. For the purpose of 
this petition. I am assuming that the 
school is a minority school without going 
into the correctness of that contention. 
If that be so. whether rule 51A could be 
challenged is the question that arises for 
decision here. 

2. I do not think it is necessary 
for me to go into this question in detail 
in view of the Division Bench decision in 
Writ Appeal No. 44 of 1970. The learned 
Judges said thus: 

“We see little substance in the con- 
tention that rule 517A is ultra vires Arti- 
cle 30 (1) of the Constitution. That a 
fully qualified person who has once been 
appointed by the Manager and discharged 
for want of vacancy should be re-appoint- 
ed unless he has meanwhile disaualified 
himself in some way or other ~— and 
there is no such allegation here — is if 
it at all affects the right to administer 
only regulatory and not restrictive of that 
right. We see even less in the further 
contention that the rule is bevond the 
rule making power conferred by the 
Kerala Education Act. Section 11 of the 
Act, it seems to us. clearly contemplates 
rules being made regulating the appoint- 
ment of teachers”. 

3. But counsel contends before me 
that the Division Bench has apparently 
not noticed the .observations of the Sup- 
reme Court in several of its decisions and 
therefore it is open to me to go into that 
question afresh. Particular reference is 
made to a passage wherein Justice Shah 
in Sidhraibhat v..State of Guiarat (AIR 
1963 SC 540) observed thus: 

“The right established by Art. 30 (1) - 
is a fundamental right declared in terms 
absolute. Unlike the fundamental free- 
doms guaranteed by Art. 19 it is not sub- 
ject to reasonable restrictions. It is in- 
tended to be a real right for the protec- 


` tion of the minorities in the matter of 


setting up of educational institutions of 
their own choice. The right is intended 
to be effective and is not to be whittled 
down by so-called regulative measures 
conceived in the interest not of the mino- 
rity educational institution. but of the 
public or the nation as a Le If every 
order which while main the formal 
character of a minority institution dest- 
roys the power of administration is held 
justifiable because it is in the public or 


‘national interest. though not in its in- 


terest as an educational institution: the 
right guaranteed by Art. 30 (1) will be 
but a ‘teasing illusion’. a promise of un~ 
reality. Regulations which may lawfully 
be imposed either by legislative or execu- 
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tive action as a condition of receiving 
grant or of recognition must be directed 
to making the institution while retaining 
its character as a minority institution ef- 
fective as an educational institution. Such 
regulation must satisfy a dual test — the 
test of reasonablen and the test that it 
is regulative of the educational character 
of the institution and is conducive to mak- 
Ing the institution an effective vehicle of 
education for the minority community or 
other persons who resort to it.” 


My attention has also been drawn to the 
decision of the Supreme Court in D. A. V. 
College, Jullundur v. State of Puniab. 
(AIR 1971 SC 1737). In that case. Their 
Lordships reiterated what was-said in the 
earlier decision. 


4. I do not see anything In the 
decisions of the Supreme Court which 
compels me to hold that the decision of 
this Court has been contrary to the deci- 
sions of the Supreme Court. While in 
Sidhrajbhai’s case AIR 1963 SC 540 the 
Supreme Court held that regulative 
measures conceived in the interests not of 
the minority educational institution but of 
the public or the nation as a whole. may 
not be valid and may not justify the 
curtailment of the fundamental right 
guaranteed under Article 30 (1) of the 
Constitution. they did conceive of such 
regulatory measures in the interests of 
the institutions themselves. Therefore. 
regulatory measures if they are in the 
Interest of the minority institutions mav 
have to be upheld and what this Court 
said was only that Rule 51 A does not 
affect the right to administer but is onlv 
regulatory and not restrictive of that 
Tight.. 


5. Another contention has been 
urged before me and that is that rules 7 
and 8 of Chapter 14A of the Kerala Educa- 
tion Rules of also equally bad being 
violative of the fundamental right under 
Article 30 (1) of the Constitution. These 
rules may be extracted here: 


“7, Ag soon as a teacher is appointed 
fn a school the Manager shall immediately 
issue an appointment order to the teacher 
in form 27 and the appointment shall be 
effective from the date on which the 
teacher is admitted to duty. provided the 
appointment is duly approved. 


7A (1) No appointment shall be made 
In anticipation of sanction of posts except 
in the case of new schools opened or ex~ 
isting schools upgraded. 


(2) Posts that mav fall vacant on the 
closing date shall not be filled un till the 
reopening date. 


8 (1) Three- copies of appointment 
order all signed by the Manager and the 
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teacher. shall be forwarded by the 
Manager to the Educational Officer for 
approval together with such details. parti- 
and documents as may be required 
by the Director within one week from 
the date of receipt of the fixation order or 
one week from the date of joining duty of 
the candidates whichever is later in the 
manner prescribed by the Director. 

(2) The educational Officer on receio? 
of the appointment order and other re- 
cords mentioned in sub-rule (1) may ap- 
prove the appointment if it is in accord- 
ance with the provisions of the Act the 
Rule and orders issued by Government or 
the Director from time to time. After ap- 
proval one copy shall be forwarded by 
the Educational Officer to the teacher 
through the Manager and another copy 
forwarded to the Manager to be filed in 
the school records. The approval may be 
given as expeditiously as possible. 

(3) If the approval of appointment is 
declined for any reasons the order de- 
clining approval showing reasons there- 
of shall be communicated to the teacher 
through the Manager. 


(4) If the appointment order and 
other required particulars are not for- 
warded in the manner prescribed by’ Dir- 
ector within the time specified in sub- 
rule (1). it shall be deemed that no such 
appointment has taken effect. 


(5) An appeal shall lie against the 
order declining anproval of appointment 
issued by the Assistant Educational Offi- 
cer. or the District Educational Officer to 
the District Educational Officer or the 
Regional Deputy Director as the case may 
be. The decision of the appellate autho- 
tity shall be final. 

(6) No appeal shall be entertained 
unless it is preferred within 15 davs from 
the date of receipt of the order annealed 
against. 

(7) The manager shall give effect to 
the orders passed by the appellate autho- 
rity forthwith. 

(8) The violation of these provisions - 
will be one of the grounds for withdrawal 
of recognition under rule 23 of Chapter V 
and action under rule 7 of Chapter OI of 
the Kerala Education Rules.” 

These rules require approval for the ap- 
pointment of a teacher and that anvroval 
is to be by the Educational Officer. It is 
open to him to withhold approval of an 
appointment which is not in accordance 
with the Act. the rule and orders issued 


. by the Government or the Director from 


time to time. The field of choice of the 
teacher is left to the manager. No inter- 
ference is made with appointments made 
by him unless it be that the appointment 
violates the Act rules or orders. That will 
be the case where,- say. an unqualified 
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feacher Is appointed or a teacher is ap- 
pointed ignoring the legitimate claim of 
another who by reason of his previous 
service is entitled to preference. Those 
are regulatory measures not intended in 
any manner to curtail the right of ad- 
ministration of the institution but onlv 
intended to see that the excellence of the 

titution. is maintained in its own inte- 
rest. Reference is made in this connection 
to the decision in (AIR 1971 SC 1737}. One 
of the clauses which arose for considera- 
tion in the context of the contention as to 
infringement of the guarantee to the 
minorities under Article 30 (1) of the 
Constitution was clause 17 of the relevant 
statute. That clause read thus: 


_ “I7. The staff initially appointed shall 
Be approved by the Vice Chancellor. AH 
subsequent changes shall be reported to 
the University for Vice Chancellor’s an 
proval. In the case of training institu- 
tons, the teacher pupil ratio shall not be 
less than 1 : 12. Non-Government 
Colleges shall comply with the reauire- 
ments laid down in the Ordinance govern- 
fng service and conduct of teachers in 
non-Government colleges as may be fram- 
ed by the University.” 


The requirement that the staff initially 
appointed shall be approved and all sub- 
sequent changes shall be reported to the 
University for Vice Chancellor’s approval 
were found to be one which interfered 
with the right of management of the Col- 
lege of the petitioner therein. Therefore 
the Supreme Court found that this cannot 
be made a condition for affiliation. Con- 
sequently the clause was struck down as 
offending Article 30 (1) of the Con- 
stitution of India. Counsel for the peti- 
tioners urges that rules 7 and 8 in Chap- 
ter XIVA of Kerala Education Rules 
more or less compare with clause 17 of 
the statute with which the Supreme Court 
was concerned in that case and therefore 
the requirement of approval has to be 
struck down for the same reason. I see 
an essential difference between the pro- 
vision which engaged their Lordshins* 
attention in the case adverted to and the 
provisions. the validity of which has been 
canvassed before me. Though in both 
the cases the right of approval of the ap- 
pointment is reserved in an authority. In 
the case before the Supreme Court there 
was no rule of guidance as to how ap- 
proval should be made and as to what 
should be the criteria for such approval. 
That is not the case in rules 7 and 8 Chap- 
ter XIVA of the Kerala Education Rules. 
Not only guidelines are furnished but it 
is evident from these provisions that the 
educational authorities have no discretion 
‘whatsoever to refuse appointment if the 
appointment has been made in accord- 
ance with the provisions of the Act. rules 
A972 Ker/16 XI G—30 
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and orders. If the sald provisions in the 
Act, rules and orders are valid and con- 
stitutional necessarily the management is 
bound to comply with them and if for the 
purpose of seeing that there is such com- 
pliance authority is given to the educa- 
tional officers. it could in no wavy be spelt 
as imposing restrictions on the right to 
administer the educational institutions. 
On the other hand. it will be only in the 
nature of regulation intended to enforce 
the provisions in the Act and rules which. 
if good in themselves. are necessarily to 
be enforced. Therefore, I see no sub 
stance in the attack to rules 7 and 8. 


6. Though there was an omnibus 
attack fo Ss. 11 and 12 also, nothing has 
been urged before me in support of such 
an attack and I see no reason to hold that 
these sections infringe Article 30 (1) of 
the Constitution. 


In these circumstances. I see no merit 
fn elther of these Original Petitions. Both 
the Petitions are dismissed. the cir- 
cumstances of the case. I direct the parties 


flo suffer cost. 
Petitions dismissed. 





(ATR. 1972 KERALA 241 (V 59 C 73) 
P. GOVINDAN NAIR. J. 


Purappuzha Panchavat. Petitioner v. 
The State of Kerala and others, Res- 
pondents. 

_ Original Petn. No, 4108 of 1969, D/- 
(-3-1972. 

Kerala Panchayats Act (1960) as am- 
ended (by Act 22 of 1967), Section 62 — 
Vesting of public roads in Panchayats — 
Transfer and vesting of the ownership 
along with all rights and liabilities take 
place from the date of the amendment. 

(Para 2) 


Cases Referred: Chronological 
1971 Ker LT (SN) 46. Meenachil 
Panchayat v. Chacko Devassia 2 


V. Sivaraman Nair, for Petitioner; 
Govt. Pleader, for State, 


ORDER:— The question. briefly 
stated, that arises for decision depends on 
the construction to be placed on Sec- 
tion 62 of the Kerala Panchavats Act. 
1960. This section was amended bv Act 
22 of 1967. the Kerala Panchavats 
(Amendment) Act. 1967 which came into 
force on 1-11-67. For resolving the con- 
troversy in this case. it is necessary to 
read the section as it stood before it was 
amended by Act 22 of 1967 and to read 
the section after it was so amended. The 
sections before and after the amend- 
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ments are extracted in an appendix* to 
this judgment. 
* APPENDIX 
Section 62 
Before Amendment: 

“62. Vesting of public roads in Pan- 

chayats.— 

2 (1) All pane roads In any Tantbes 
area other then roads classified 
National Highways, State Highways and 
the roads of the Malabar District Board, 
shall vest in the Panchayat together with 
all pavements, stones and other mate- 

thereof, all works, materials and 
other things provided therefor, all sew- 
ers, drains, drainage works, tunnels and 
culverts, whether made at the cost of 
the Panchayat fund or otherwise, in, 
alongside or under such roads, and 
works, materials and things appertaining 
thereto. 

(2) The Government may aft any 
time, by notification in the Gazette, ex- 
clude from the operation of this Act 
any such public road, sewer, drain, drain- 
age work, tunnel or culvert and may 
also modify or cancel such notification, 
and thereupon they shall revest in Gov 
ernment, 


(3) The Government may at any time 
by notification in the Gazette, order the 
vesting of any public road or class of 
public roads in a Panchayat and there- 
upon notwithstanding anything contained 
in sub-section (1) such road or roads 
shall vest in the Panchayat.” 
‘After Amendment:— 

“62. Vesting of public roads în Pane 
chayats.— 


(1) All public roads in any Pancha~ 
yat area other than roads classified as 
National Highways, State Highways or 
district roads, shall stand transferred to, 
and vest, in the Panchayat together wi 
all pavements, stones other mat 
thereof, all works, materialg and other 
things, provided "therefor, all sewers, 
drains, drainage works, tunnels and cul- 
verts, whether made at the cost of the 
Panchayat fund or otherwise, in, along- 
aide or under such roads, and all works, 
materials and things appertalning thereto, 

1-A. Subject to the provisions of this 
Act, all rights and lMiabilities of the 
Government in relation to the public 
roads and other properties, materials and 
things vested In the Panchayat under 
sub-section (1) or sub-Section (3) shall, 
from the date of such vesting, be the 
rights and llabilities of the epa 


(2) Notwithstanding anything 
tained in sub-section (1) or sub-sec. (LA, 
the Government may at any time, by 
notification in the Gazette, exclude from 
the operation of this Act any such public 


road, sewer, e work, tun- 
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nel or culvert and may also modify or 
cancel such notification, and thereupon 
they shall revest in Government, 


Provided that, before issuing such a 
notification, the Government ghall con» 
sult the Panchayat concerned and give * 
due regard to its objections. if any; 


(3) The i eterna may, by notifi- 
cation in the Gazette, order the transfe 
to, and vesting in, a Panchayat, of any 
public road or class of public roads in 
the Panchayat and thereupon puch road 
or roads shall, notwithstandin 

contained in sub-section (1), ar k subject 
to the other provisions of this Act, stand 
transferred to, and vest in, such Panchas 
ya ” 


2. Regarding the effect of Secs 
tion 82 (1). which was similarly worded 
as Section:62 (1) before both sections 
were amended (S. 82 was also amend- 
ed by Act 22 of 1967). a Division Bench 
of this Court in Writ Appeal 22 of 1969 
Meenachil Panchayat v. Chacko Devassila 
reported in 1971 Ker LT (SN) 46 held that 
the ‘vesting’ under that section was only 
for the purpose of maintenance and cona 
trol. This means that the property does 
not stand transferred to the Panchayat 
and all rights and liabilities In relation ta 
the properties also do not stand transferre 
ed to the Panchavat. There can be little 
doubt that after the amendment by virtue 
of the wording of Section 62 (1) as 
amended and by virtue of the clarification 
in sub-section (1A) of Section 62. tha 
ownership will itself stand ‘transferred 
along with all rights and liabilities to the 
Panchayat. There is no doubt that this 
must happen with effect from 1-11-67 the 
date on which the amendment came into 
operation. The question is whether by 
virtue of sub-section (1A) of Section 62 ff 


ith- rade e ee mes car Wage 


transfer and vesting not from 1-11-67 bud 
from 1-1-1962.as was thought of by, 
Mathew, J. in of the contro- 
versy between the petitioner Panchayal 
and the State Government on a formen 
occasion by Ex, P-3 judgment. Counsel 
for the petitioner contends that by vite 
tue of the wording of sub-section C-A} 
of Section 62 it is clear that the rights 
and liabilities stood transferred with efe 
fect from 1-1-1962. In support of this 
it was submitted that the word ‘vest’ was 
used in Section 62 (1) as it stood be- 
fore the amendment and therefore if 
must be taken that Section 62 (1-A) when 
it refers to ‘such vesting’ it was referring 
to the vesting under the amended Acé 
and theréfore the rights and Iiabflittes 
in relation to the properties transe 
ferred with effect from 1-1-1962. I find 
it dificult to accept this argument. Sec- 
tion 62 (1-A) only. clarifies what is meant 
by ‘vesting’ under the sectlon, Sec 62 
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; (I-A) has admittedly no retrospective 
effect, It cannot therefore possibly refer 
to a vesting before 1-11-1967. 


3. In the above view, I need nof 
enter into the controversy in this case 
as to whether the district roads are ex- 
empt from the vesting under Section’ 62 
(1). or not for I shall assume that before 
fhe amendment was introduced by: Act 
22 of 1967 the district roads too stood 
vested with the Panchayat. This vesting 
however can only be a vesting for main- 
fflenance end control and cannot give the 
tight to sell the trees standing on the 

property as has been done by hee Pan- 
chayat. Since the auction took place be- 
fore 1-11-1967, it has to be determined 
hata the Panchayat had any right at 
that time to auction the trees. From 
what I have stated above, the Panchayat 
did did not get any right to the trees be- 

the amendment became effective 
at from 1-11-1967. I see therefore no 
feason to interfere with the order of the 
Collector, Ext, P4. 


4. I might add that Mathew, J. 
did not decide the question by Ext. P-3 
fudgment but only directed the Collec- 
for to deal with the matter. I must fur- 
ther state that the order of the Collec- 
for Ext. P-4 proceeds on the basis that 
district roads do not vest with the Pan- 
chayat apparently by virtue of the pro- 
vision in Section 62 (1) as amended by 
Act 22 of 1967. He failed to note that 
fhis amendment can. take effect only 
from 1-11-1967. and the auction took 

before that date. Nevertheless 
since the Panchayat had no right to the 
frees at the time they were auctioned I 
see no grounds to interfere. dismiss 
this petition, There will be no order as 


fo costs. 
Petition dismissed. 





AIR 1972 KERALA 243 (V 59 C 74) 
P. SUBRAMONIAN POTI, J. 


~ T. P. Govindan, Petitioner v. The 
Regional Transport Authority, Canna~ 
nore and others, Respondents. 


Original Petm. No, 50 of 1972. Dj- 
1152-1972. 


(A) Motor Vehicles Act (1939), Sec- 
tion 62 — Granting of a temporary per- 
mit on a route where introduction of a 
permanent stage carriage.service was al- 
ready decided — No application for gr 
permit under Section 46 or Section 

ending — Validity. AIR 1966 SC 16, 
kolied on. (Para 5) 


It is now well settled thet temporary 
need can co-exist with a permanent need. 
The mere fact that the Regional Tene: 
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port Authority finds that there is justi- 
fication for introduction of a pucca stage 
carriage service on a route may not debar 
the Regional Transport Authority from 
considering - application for temporary 
service in same route provided the 
considerations under Section 62 of the 
Motor Vehicles Act are shown to be 
present. (Para 5) 

(B) Motor Vehicles Act (1939), S. 62 
— Order granting temporary permit must 
be speaking order, (Paras 7, 11) 


It is necessary that the orders should 
indicate which one of the several clauses 
in Section 62 (1) would apply to the facts 


of a case.- To er to present rush 
of traffic’ is certainly not to refer to a 

need, Avart from the fact 
that this is 


not the way the Regional 
‘Transport hae is expected to speak, 
to uphold this order would be to accept 
the propriety of the Regional Transport 
Authority granting temporary permits 
without properly considering the existence 
of particular needs justifying such grant. 
i to lead to abuse of the 
powers vested in the Regional Transport 
Authorities for the grant of such tem- 
porary permits, (Para 11) 
Cases Referred: Chronological Paras 
(1970) 1 SCWR 617 = 1970 UJ (SC) 


408, A. P. State Transport 
Corpn. Z K. Venkitarami Reddy 9 
{1970) O. No, 5285 of 1970 (Ker) 9 


AIR 1966 Bd 156 = (1905) 3 SCR 
786, M. P. S. R. T. Corpn. v. 
. R. T. Authority 6 


K. Neelakandan Menon and P, Gopala- 
krishnan, for Petitioner; V. Bhaskaran 
Nambiar and Govt. Pleader, for Respon- 


dents. 
ORDER :— The alente in this 
Original Petition is to grant of a 


temporary permit by the Regional 

port Authority, Cannanore to run a ser- 
vice between Cannanore H, Q. Hospital 
and Azheekode. The paige Is challenged 
as unwarranted by the provisions of S. 62 
of the Motor Vehicles Act, 1939, which 
enables the grant of temporary permits, 


: 2° At the meeting held on 21-12- 
1971 the first respondent considered as 
Item 10 (a) the question of the proposal 
for the introduction of a pucca stage 
carriage service on the route Cannanore 
H. Q. Hospital-Azhikkal and as Item 10 
(b) the question of grant to guo motu 
applications for a temporary permit on 
the route Cannenore H. Q. Hospital- 
Azheekode for a period of four months. 
On the first of these. the Regional Trans- 
port Authority took the decision that a 
pucca service should be introduced on the 
Toute Cannanore H. Q. Hospital to Azhik- 
kal Ferry. On the question of issue of 
temporary permit on the Cannanore 
H. Q. Hospital-to Azheekkode route it 
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held that temporary ye jig to be 
granted to applicant No. 2, “to meet 


the present rush of ee 
3. The route Cannanore H, Q. 
Hospital — Azheekkode covers the greater 
part of the route Cannanore H. Q. Hos- 
pital-Azhikkal. Azhikode is a point be- 
tween the Hospital and Azhikkal, There-< 
fore, it was for a part of the route on 
which Regional Transport Authority de- 
cided to introduce a pucca service that 
the temporary permit has been granted, 


4. It Is said by the petitioner 
that the issue of a temporary permit for 
the part of a route for which conside- 
ration of a pucca permit has been decid- 
ed upon was improper and is against the 
provisions of the Motor Vehicles Act 
It is further argued that in any case the 
grant of temporary permit by Ext. P-4 
order is bad due to absence of conside- 
rationg relevant in the matter of such a 
grant, 

5. Tt Is now well settled that 
eed can co-exist with a per 

The mere fact that the 





? 


first proviso to Section 62 ii is 
relevent in this toeg n provides 


“Provided that a temporary permit 
under this section shall, in no case, be 
granted in respect of any route or area 
specified in an application for the grant 
of a new permit under Section 46 or 54 
during the pendency of the application.” 
Of course this is not a case where there 
is any such application pending and 
therefore the proviso has no application 
to this case. Therefore. on that conten- 
tion the petitioner cannot succeed. 


6. What I have stated above Is 
covered by E decision of the Supreme 
Court in M. P. S. R. T. Compa V.R T. 
Authority, AIR 1966 SC 156. 


7. Time and again this court had 
occasion to tell the Regional Transport 
Authorities that they have a’ duty to pass 
speaking orders when issuing temporary 
permits under Section 62 of the Motor 
Vehicles Act. It is not unusual to find 
grant of temporary permits apparently 
outside the scope of Section 62 of the 
Act either for the reason that the orders 
would not show any reason for the issue 
of the permit or because the reasons in- 
dicated are outside the purview of S. 62 
(1) of the Motor Vehicles Act, 


[Pre, 2-9] T, P. Govindan v. R, T. A, Cannanore (P, S. Poti J} 


-case of contest, the most eligible. 


. & When a person applies for the 
issue of a temporary permit in Form 
P. T. A, prescribed under R, 175 (f) of 
the Motor Vehicles Rules, he has to indix 
cate in answer to column 4 the purpose fon 
which the permit is required. This is the 
basis for consideration of the application 
by the Regional Transport Authority. The 
Authority has to consider whether the 
purpose indicated is one which is relevant 
and if it is, whether the Regional Transa 
port Authority could find, on the merits, 
that such purpose is real If it decides 
on these questions in favour of the ap 
Plicant the permit may be granted pro- 
vided the applicant is eligible a 

u 
in granting such permit, the authority, 
has to indicate the reasons which weigh 
with it for finding in favour of the grani 
Such reasong must be one or other of the 
reasons mentioned in Section 62 (1) of 
the Act. I think it is profitable to exs 
tract here Section 62 (1), . 


"62 (1) A Regional Transport Autho+ 
rity may, without following the proce- 
dure laid down in $S. 57. grant permits, 
to be effective for a limited period not 
in any case to exceed four months, to 
authorise the use of a transport vehicle 
temporarily— 

(a) for the conveyance of passengers 
on special occasions such as tõ and from 
fairs and religious gatherings, or 

(b) for the purposes of a seasonabla 
business, or 

(c) to meef a particular Tain. 
need, or 

(d) pending decision on an applica- 
tion for the renewal of a permit; and 
may attach to any such permit any cons 
dition it thinks fit. 


9. The Supreme Court had occa- 
sion to consider the case of an applicant 
not indicating the relevant purpose for 
which the permit was sought and the 
grant of a temporary permit to such an 
applicant nevertheless. 
to the decision in A. P. State Road Trans- 
port Corpn. v. K. Venkitaramireddy, 
(1970) 1 SCWR 617. Dealing with this 
question the Supreme Court said thus: 


“In the application which was filed 
by the appellant for grant of the tem- 
porary permits in Form 32 which has 
been prescribed with reference to R. 126 
(a) (vi) of the Rules no purpose has been 
indicated against Item No. 4 which re- 
quires the purposes to be indicated for 
which D stage carriage permit is re- 
A letter was addressed by the 
to the Secretary. State Trans- 
port A bariy. on August 24, 1966. 
Even in that letter the purpose of the 
reason for the issue of a temporary per 
mit was not stated. In our opinion it Is 
wholly futile to go into any of the points 
which were agitated before the learned 


A.LH, 


I am referring, 


+) 
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ae Judge and the Division Bench of 

the High Court. There can be no man- 
mer of doubt that in the absence of any 
purpose or reason for which temporary 
permits were asked for the Regional 
Transport Authority should have dismis- 
sed the application in limine because a 
temporary permit can be granted only 
if the permit is required for the pur- 
poses or reasons mentioned from (a) to 
(d) in Section 62 of the Act In spite 
of every effort on the part of the learn- 
ed counsel for the appellant to look for 
any document which would fulfil the 
requirement of a valid application under 
Section 62 nothing could be shown to us 
which would indicate the purpose for 
which the appellant asked for the grant 
of a temporary permit.” 


In a case where the order does not indi- 
cate reasons for the grant of permit, my 
learned brother Isaac, J. held that such 
grant is bad, relying on the decision of 
the Supreme Court adverted to above. 
I am referring to the decision in O. P. 
No. 5285 of 1970 (Ker). 


10. In the case before me the ap- 
plication for temporary permit filed by 
the 3rd respondent indicates as against 
column 4, the purpose for which it was 


being sought, as “temporarv permit”. 
This I verified from the file available 
with the Government Pleader. This 


certainly is not a reason for the grant of 
a permit. Therefore, there was no mate- 
rial before the Regional Transport Au- 
thority to assume a particular need 
which might justify the grant of the 
permit. Counsel for the 3rd respondent 
seeks to sustain the grant of permit by 
reference to Ext. B-4 order which men- 
tions that the temporary permit was be- 
ing granted “to meet the present rush of 
traffic”. According to counsel, it is a 
aaa need, 

It is necessary that the orders 
ERE indicate which one of the several 
clauses in Section 62 (1) would apply to 
the facts of a case. To refer _to ‘the pre- 








‘present’ does not indicate that the rush 
of traffic is temporary or that there will 
mot be continued rush of traffie in future. 


such grant. That is likely to lead to 
abuse of the powers vested in the Re- 
gional Transport Authorities for the grant 
of such temporary permits. Therefore, I 


S. V. Bhatta v. 
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do not think that the order Ext. P-4 is 
an order which could be justified as be- 
ing one of grant on the basis of one or 
other of the reasons indicated in S. 62 
(1) of the Act. I therefore set aside 
Ext. P-4 order in so far as it concerns 
the grant of temporary permit to the 
8rd respondent. This does not preclude 
the first respondent from properly con- 
sidering any application for temporary 
permit if it decides upon entertaining 
applications for temporary permits. 
12. The Original Petition is dis< 
posed of as above, No costs. 
Petition allowed. 
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‘AIR 1972 KERALA 245 (V 59 C 75) 
T. C. RAGHAVAN, C. J. AND P, UNNI« 
KRISHNA KURUP, J. 


S. Venkatesha Bhatta, Appellant v, 
S. Subramanya Bhatta and others, Res- 
pondents, 


Second Appeal No. 8 of 1969, D} 
1-1-1972. 

(A) Civil P. (1908), Section 11 = 
Directly and Salant in issue — 
Issue decided at the instance of the de- 
fendant — Decision will act as res judi- 
cata between the parties. 

In an earlier suit, the appellant had 
contended that he had a right of way by 
the Eastern side of the property of the 
respondent which was challenged by the 
respondent. He took the plea that the 
right of way was from the Western side 
of the property and the court framed an 
issue in regard to it, the parties led 
evidence on that point and the Court re- 
corded a finding accepting the plea of 
the respondent and in that view of the 
matter dismissed the suit of the appel- 
lant. The appellant did not go in appeal 
against that decision, but filed another 
suit for injunction that the passage from 
the Western side should be opened end 
the appellant’s use of that passage should 
not be interfered with. 


Held. that the earlier decision acted 
as res judicata. The principle is that. Lf 
the final decision in any matter at issue 
between the parties is based by a court 
on its decisions on more than one point, 
each of which by itself would be suffi- 
cient for the ultimate decision. the deci- 
Sion on each of the points operates as 
res judicata between the parties. AIR 
1963 SC 385 and AIR 1971 SC 442, Relied 
on. (Paras 6 & 10) 


(B) Easements Act (1882), S. 15 — 
Acquisition by prescription — Right of 
way — Right protected under partition 
deed between parties — Defence that the 
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plaintiff should establish user for twenty 
years is not available, 

- When after the decision of the ear- 
Her suit, there was partition between the 
parties and there was recital in the parti- 
tion deed that existing rights will be 
protected and none of the parties will 
object to them, it is not open for the 
respondent to argye fhat the plaintiff 
ought to have. established that right for 
the statutory period of twenty years, as 


(Para i1) 

. Cases Referred: Chronological Paras 

ATR 1971 SC 442 = 1971 SCD 40, 
Gangappa Gurupadappa Gugwad 


v. Rachawwa 
ATIR 1965 SC 948 = (1966) 1 SCJ 

475, Isher Singh v. Sarwan Singh 
ATR 1963 SC 385 = (1963) 2 SCR 


285, Vithal Yeshwant Jather v. 
Shikeandar Hakhtumkhan Sar- 
desai - 8B 
V. R. Venkatakrishnan, for Appellant 
T., S. Venkiteswara Iyer, R. C. Plappilly 
and P. K. Balasubramanyam, for Res- 
pondents. i 


RAGHAVAN, C. J.:— The plaintiff 
fs the appellant; and he filed an earlier 
suit, O. S. 202 of 1959, claiming a right of 
way along the passage marked 'S’ in the 
commissioner's plan, Ex. CL One of the 
lasos in that suit was “whether there 

was a mamoo] pathway leading to R. S. 
No. 616/10 running between R. S. Nos. 
616/5 and 6. 4 and 7 as alleged by the 
defendants”. (The passage is marked in 
Ex. Cl as 'F?).` That issue was raised at 
the instance of the respondents. the de- 
fendants; and on that issue, a ` finding 
was recorded that the mamool passage 
marked ‘F2’ was the pathway used by 
the appellant to come from his property, 
R 3. No. 616/10 on the south, to his pro- 
perty, R. S. No. 616/6 on the north. The 
short question for consideration Pg the 
second appeal is whether the said deci- 
sion is res judicata. ; 


2. On. the basis of the aforesaid 
finding on the said issue and also on the 
finding that there was no mamool path- 
way along the passage marked ‘S’, the 
previous suit was : and the ap- 
pellant did not even attempt an appeal 
ga the decision. On the other hand, 

be filed the present sult for injunction 
that the passage along ‘F? should be 
opened and that the appellants use of 
the passage should not be interfered with. 
In this suit, one of the issues raised was 
whether the finding on the issue in the 
earlier suit mentioned hereinbefore was 
res judicata: and this question the Mun- 
sif answered in the affirmative, while the 
Subordinate Judge answered in the nega- 
five, Since a learned Judge of this Court 


S. V. Bhatta v. §. S. Bhatta (Raghavan C. J.) 
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felt tbat this was an important question, 
Ba ee eee io E Dive 


3 After hearing both the counsel 
and seeing a few decisions on the polnt, 
we have come to the conclusion that the 
decision of the Subordinate Judge is er- 
roneous and that the case is practically 
on all fours with a decision of the 
Supreme Court which we shall refer to 
by and by. We shall first refer to the 
pleadings in the earlier case, the evidence 
therein, etc.. which have a bearing on 
the question, 


4. The appellant claimed in the 
earlier suit that he had a right of pase 
sage along ‘S’, while the first respondent 
filed a written statement in which this 
right of passage was denied. He pleaded, 
in addition, that the passage’ which was 
available to the appellant was the paner 
marked ‘F2’ and it was on fis D plea that 
the issue was Ex, B—4 is the 
written statement filed by the first res- 
pondent; and paragraph 13 thereof is the 
relevant paragraph. Paragraph 13 reads, 

“This defendant ann denies 
that there is the path wey along 
the field bund lying in between R. 8. 
No.: 616/9 on the one hand and R. S. 
Nos. 616/8 and 616/6 on the other. (The 
reference ig to passage ‘S’.) Much less ig 
it a mamool pathway as alleged in the 
plaint. No pathway existed along that 
since ancient times ........cccscccces On the 
other hand, he begs to submit, the path- 
way that connected R. S. No, 616/6 to the 
house is R. S. No. 616/10 runs along the 
field bund lying between R, S. Nos. 616/6 


-and 616/7 on the one hand, and R. S. Nos. 
616/5 and 616/4 and 616/38 on the other. 


(The reference is to ERP.) .....s.nensore $ 
The first . respondent wag examined as 
DW. 1 in the earlier suit; and his de- 
position is marked in this suit as Ex, Al. 
Therein he has stated 


“The usual pathway for the plaintiff 
was on the western side of R. §. No. 
616/6. That pathway was between the 
tank in R. S. No. 616/5 and the fields in 
Hae No. 616/6. secs... That is like a 


The first respondent has been examined 
as D. W. 1 in the present sult as well: and 
he has admitted that what he stated in 
the earlier suit, both in the written gtate- 
ment and in the box, is correct. There- 
fore, there cannot be any doubt that the 
suggestion of the first respondent in the 
earlier sult was that the right of passage 
available to the appellant was not along 
S but along ‘F2”. Ex, A-2 is the judg- 
ment in that suit; and the finding of the 
Munsif on this issue was 


“I am inclined to accept the evidence of 
DW. 1 that there has been a mamool path- 
way to come from R, 8. 616/6 to R. S, 


a\ 


» 
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No. 616/10 along the western boundary 
of R. S. No, 616/6 and R oe "No. 616/7 as 
alleged by the dean Issue found 
accordingly.” 


5. The contention urged by the 
counsel of the respondents is that this 
will not come within the mis- 
chief of the language of Section 11 of the 
Civil Procedure Code. The only ques- 
tion we need consider in this connection 
is whether the facts and circumstances 
of the earlier litigation will make us 
conclude that the finding mentioned 
above, that there was a mamool path- 
way along ‘'F2’, was on a question direct- 
ly or substantially in issue in the earlier 
suit: in other words, whether there was 
a pathway along ‘F2’ was directly or sub- 
stantially in Issue in the earlier sult, 
{Of course, whether there is a right of 
way along ‘F2’ is directly in issue in the 
present litigation) If we come to the 
conclusion that the finding mentioned 
above was on & question directly or at 
least substantially in issue between the 
parties in the earller litigation also, then 
we have to hold that the finding is res 
fiudicata in the present case. 


6. Though a few decisions have 
been cited before us, we refer only to 
twa of them. e first decision is the 
recent decision of the Supreme Court in 
Gangappa Gurupadappa cuaead V. 
Rachawwa, AIR 1971 SC. The 
Supreme Court has a in in this 
case its earlier aoa in hi iha Yesh- 
want ae v, Shi khan Hakhtum- 
rdesai, ATR 1963 , SC 385, wherein 


one 
each of Retina by itself would be sufi 


followed in this latest ruling. Our at- 
tention has also been drawn to another 
decision of the Supreme Court viz. 
Isher Singh v. Sarwan Singh, AIR 1965 
SC 948 which, we feel, is a case almost 
on all fours with the case before us. 
Therefore, we ghall state the facis of 
that are 


person by name Jati died 
childless ` zee id the peppellent before the 
Supreme Court took possession of the 
properties left by Jati claiming that there 
was an oral will in his favour by Jaii. 
The respondents ‘before the Supreme 
Court applied to the revenue authorities 
for mutation. in their names and also ob- 
fained favourable orders, Since the muta- 
tion proceedings went against Te appel- 
lant, he filed a suit against the 
pondents for declaration of his title and 
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a permanent injunction that the respons 
Gents should not interfere with his pos- 
session. He alleged in the plaint that 
the respondents were not the reversioners 
of Jati and were not even related to him. 
The respondents filed a written state: 


were the reversioners of Jati 
Issues were framed on both questions, viz, 
whether there was an oral will and whe» 
ther the respondents were reversioners 
of Jati. And the court held against the 
genuineness of the oral will, but held 
that the respondents were reversioners 
of Jati. As a consequence of these find- 
ing. the suit of the appellant wag dis 
caer however, the appellant continu: 
to be in possession of the properties. 
Shen came the next suit, wherein the 
respondents contended that the finding 
in the earlier sult that they were the 
Teversionerg of Jeti was res judicatas 
end the Supreme Court upheld the con 
tention, 

8. Ayyangar, J. wrote the fudg~ 
ment of the Bench; and the learned 
uae has observed that the question 
raised in the appeal was not go much as 
to ‘the scopa of the plea of res judicata 
and the law bearing upon it, but merely 
pe application of well-settled principles 

to the facts of the case, His Lordship 


has also observed; 


“Undoubtedly, the question vacher 
a matter is “directly and substantially in 
issue” would depend upon whether a 
decision on such an issue, would mate. 
rially affect the decision of the suit.” 
The learned Judge, after examining the 
recitals in the plaint, has observed furm- 
ther that the plea regarding the relation= 
ship of the respondents to Jati was “no? 
an irrelevant matter which accidentally 
got into the suit but did possess some 
significance in relation to the relief 
to be granted”, And Ayyangar J. has 
concluded that the position in the former 


regard to it by the trial Judge, that evi- 
dence was led by the parties on that 
point directed towards that issue, roti a 
finding was recorded on it by the co 
and that, on a proper construction of the 
pleadings, it would have been necessary 
to decide the issue in order to properly 
and completely decide all the points 
arising in the case to grant relief to -thea 
plaintiff, 


9 We do not think we need refer 
to any other decision, though a few more 
have been cited before us, 


10. In this case, a the Ingrediente 
polnted out by Ayyangar., J., existed in 
the earlier guit, O, S, No, 202 of 1959, for 
example, the plea that the passage ayallk 
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able to the appellant was along ‘F2’ was 
raised by the respondents, an issue was 
raised on the question, evidence was ad~ 
duced on the point, a finding “wag re- 
_ corded by the trial court, and. on the 
construction of the written statement of 
the respondents, it was necessary for the 
court to decide the issue in order to 
properly and completely decide all the 
points arising in the case so as to refuse 
relief to the appellant as contended by 


pted and a finding to that effect wee 


ant 
t finding wes also material for decid- 
the controversy between the parties, 
viz., whether the appellant was entitled 
to a right of way along ‘S’, In the langu- 






was in their favour, the appellant’s suit 
would be dismissed. And that was ex- 
actly what happened too. The said deci- 
sion in the earlier suit is, therefore. res 
judicata in the present sult. 


11. This, in our opinion, Is suffi- 
cient to dispose of the second appeal But, 
there is another way of looking at the 
question. The parties to this litigation 
all belonged originally to one family; and 
there was a partition in the family under 

. A-3 in December 1949. There is a 
tal_in this document that all exist- 
g pathways will be protected; and that 
one of the parties will object to the use 
such, pathways. However, the docu- 
ent does not specify any of the existing 
pathways—only states generally that none 
of the existing ve should be in- 
terfered with. D. 1 (the first respond- 
ent) has ee that, before partition, 
the parties used to go to R. S, No. Stee 
through a pathway that existed in R. 
No. 616/11, passing by the western ae 
of R. S. No. 616/10 and turning north- 
wards along the field bund of R. S. No. 
616/7. (The reference in the latter por- 
tion is to the passage ‘F2’). From this it 
Is clear that the passage marked ‘F2’ was 
in existence even at the time of the parti- 
tion under Ex. A-3: and by a provision 
fn that document, to which reference has 
already been made, such existing pas~ 
sages were not to be interfered with 
refore, it cannot be argued (the 
unsel of the respondents has attempted 
ch an argument) that the appellant has 
felled to establish user, as of right. of 
e passage marked ‘F2’ for the statutory 
period of 20 years. If under Ex, A-3, a 
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passage then existing was protected, and 
if, as ig conceded by the first respondent 
as D. W. 1. that the passage ‘F2’ existed 
at the time of partition, user, as of right, 
for the statutory period of 20 years need 
mot be established. This is a right of 
passage granted to the appellant under 
the partition, or, to be more precise, a 
right of passage along a pathway already 


existing having been recognised and pro-| 


tected by the deed of partition. In this 
also, the second appeal has to ba 
allowed, . 


12. The second appeal is alowed, 
the decision of the lower appellate Court 
is get aside and the decision of the Mun< 
eif is restored with costs of the appellant 


throughout, 
Appeal allowed. 
cmmmmmmmememmemenenmensd 
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Raman Pillay Kesava Pillay and 
others, Appellants v. Kochukunju San- 
gis and pe Respondents. 

Second Appeal Nos. 1212 of 1968 and 
62 of 1969, D/~ 13-7-1972. 


Index Note: (A) Kerala Land Re~ 
coms Act (1 of 1964), S. 2 (22) (a) (b) — 
— Meaning of — Possession of 

hes transferee must be for enjoyment of 
property and not as security for the 
amount advanced — ansferee in pos- 
session not to demand repayment of ad- 
vanced amount or anything as interest 
and to pay to the owner (michavaram) 
the balance of profit of property after 
deducting interest on amount advanced 
— Transaction is not kanam but a pos- 
sessory mortgage, (Paras 5, 6, 7) 


Index Note:— (B) Civil P. C. (1908), 
O. 1, R. 10 — Transposition of parties — 
Suit for redemption by purchaser of 
equity of redemption — Mortgagor mada 
pro forma defendant — Validity of pur- 
chase of equity of redemption challenged 
— Prayer for transposition of mortgagor 
as plaintiff No. 2 — Prayer made at early 
stage of suit—No impropriety or illegality 
involved -— Transposition should be 
allowed. AIR 1939 Mad 467 & AIR 1931 
Cal 76, Distinguished. (Para 8) 
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387, Lakshmi Narasimhachariar 
v. Mangammal 

AIR 1931 Cal 76 = 62 Cal LJ 357, 
John Boisogomoff v. Manmatha 
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M. K. Narayana Menon, for Appel- 
fants: C. K. Sivasankara Panicker, for 
Respondents, 


NAMBOODIRIPAD, J. :— These two 


-appeals arise out of a suit for redemp- 


tion. S. A. No. 1212/68 is by defendants 
4 to 6 and 8 to 10 while S. A, No, 62/69 
fg a the 1st plaintiff, 


The suit property which ori- 
ginaily belonged to the Dom of the ant 
defendant was outstanding on otti in 
favour of one Krishnan. While, so. the 
father of the lst defendant executed 
Ext. P-3 ‘Mellottiyadharam’ (superior 
mortgage) in favour of one Raman Pillai 
the predecessor-in-interest of defendants 
B to 14 authorising the mortgagee to re~ 
deem the prior mortgage. It is common 
case that the mortgagee Raman Pillai re- 
deemed the prior mortgage and reduced 
fhe property to his possession. Ex, P-3 
was followed by two ‘purakkadam’ deeds, 
Exts. P-4 and P-5, whereby the {llom 
borrowed further amounts from Raman 
Pillai charging the sult property. Under 
Ext. P-8 udampady in the Illom the Ist 
defendant obtained the equity of redemp- 
tion of the guit property. The Ist plain~ 
tiff purchased that righf from the Ist 
defendant as per Ext, P-6 and instituted 
the present suit for redemption of Exts. 
P-3, P-4 and P-5 mortgages, The con- 
testing defendants claimed fixity of 
tenure under the relevant provisions of 
Act 1 of 1964, and contended further that 

P-6 being violative of Section 84 of 

1 of 1964 cannot confer any title on 
the plaintiff with respect to the equity of 
redemption, During the course of tha 

the 1st defendant filed a petition as 
E. A. 958/66 to get herself transposed as 
additional 2nd plaintiff. The trial court 
dismissed that petition on 6-10-1966. 


Be The trial court, while holding 
that the suit transactions are only re« 
deemable mortgages, non-suited the 
plaintiff on the short ground that Ext. 
P-6 to which he traces his title is invalid 
fn so far as it contravenes the provisions 
of Section 84 of Act 1 of 1964. Against 
that decision the plaintiff and the Ist 
defendant went in appeal as A. S. 21) 
02967 and A, S. 75/1967 respectively. The 
lower appellate court allowed the prayer 
of the Ist defendant for transposition as 
edditional 2nd plaintiff and gave a pre~« 
liminary decree for redemption in favour 
of the additional 2nd plaintiff. 


4. A. No. 62/1969 preferred by 
ma Ist pin tit was not pressed before 


5. The first ground urged by the 
appellants in S. A. 1212/1968 is that the 
transactions covered by Exts. P-3, P-4 
and. P-5 are kanoms as defined in Sec- 
tion 2 (22) of Act 1 of 1964 The defini- 
fion of kanom consista. of two parts; and 
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it is admitted by the appellants that 
Exts. P-3 to P-5 do not come under sub- 
clause {a} of clause (22) and that they 
tely only on sub-clause (b). Section 2 
(22) (b) so far as it is relevant for the 


purposes of this appeal may be read as 
follows:— 
eh Tanan me 
x x 


the Tene for onda fn money 
or kind or in both by a person of 
an interest in specific immovable pro- 
perty to another person for the latter's 
enjoyment. whether described in the 
document evidencing the transaction as 
otti. karipanayam, panayam, pattapana< 
yam, nerpanayam or by any other name, 
and which has the incidents specified in 
sub-clause (a) (i) and (a) (ii) and also one 
Or more of the following incidents: 

(A) renewal on the expiry of any. 
specified period: 

(B) payment of michavaram: 

(C) payment of customary dues: 

Provided that kaa or any other 
demise governed by the Kanam Tenancy 
Act, 1955, shall not be deemed to be a 
PaDEE e ee Peers OF els Ave. 


Tt Te not disputed that eg Abinac: the pro- 
vision there must be the transfer of an 
interest in an immovable property to an- 
other person for the latter's enjoyment 
to be more precise purpose of the 
transfer must be the enjoyment of the 
property by the transferee. If. on the 
the object of the transfer is 
) the concerned property a 
security for. the consideration received 
by the transferor the resulting transac- 
tion is only a possessory mortgage, and 
the subsequent possession or enjoyment 
of the property by the transferee is only 
an incident of the transaction and not 
its purpose. The question to be con- 
sidered is whether Exts. P-3, P-4 and P-5 
satisfy this crucial test. 


6. Ext. P-3 dated 21-7-1118 is 
nomenclatured as ‘Melottiyadharam’ (supe- 
rior mortgage). The total consideration 
for the transfer was 35624 fanams of 
which 2850 fanams wes reserved with 
the transferee for redemption of the 
prior mortgage and the balance of 7124 
fanams was received by the transferor 
for meeting certain litigation expenses. 
The transferee is to redeem the prior 
mortgage. pay the sircar tax and pay to 
the transferor an annual michavaram of 
7 paras and 9 edangalis of paddy. Ext. 
P-4 dated 14-11-1119 is the next transac- 
tion. Under it the Ulom received a fresh 
advance of 1400 fanams for the purpose 
of renovation of a dilapidated temple. 
The transferor undertook to pay this 
amount along with the consideration 
under Ext. P-3, and the transferee w 
to pay the old michavaram. There ig a 
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further provision to the effect that the 
transferee ghall not demand repayment 
of the amounts on the ground that the 
income from the property is not suffi- 
cient to meet the interest charges due on 
the mortgage amounts. Ext. P-5 dated 
20-8-1120 is the second ‘purakkadem’ 
whereby Raman Pillai paid another 
amount of 700 sircar rupees. Out of that 
consideration there was a cash payment 
to the tune of Rs. 326 and 14 chakrams 
for the renovation of a temple and the 
balance of Rs, 373.14 chakrams was all 

ed to be due to the transferee tow 










press provision for surrender of the hold- 
ing ‘on payment of the amounts due 
under Exts. P-3, P-4 and the new purak~ 
dam Ext. P-5. There is, however, a 


feree shall not demand repayment of the 
loan. There is also an indemnity clause 
whereby the transferor and his other as- 
ts are made answerable for any loss 
caused to the mortgage money or for 
loss of profit from the property. Bereft 
of details these are the salient features 
of the three documents. : 


7. Tt is not possible to spell out 
from the express provisions of the three 
deeds any intention on the part of the 
parties to create a landlord-tenant rela~ 
tionship, The holding transferred is a 
paddy land measuring one acre and 36 
cents, and within a short span oftwo years 
and two months it was subjected to three 
successive charges, The total considerg~ 
tion exceeds sircar rupees 1408, which is 
by no means a small amount consider~ 
ing the purchase value of money as ob- 
tained on the dates of the respective 
transfers. The property ig undoubtedly 
offered as a security for the successive 
loans. From Ext. P-5 it could be seen 
that the transferee Raman Pillai advanc- 
ed from his pocket an amount of Rupees 
373.14 chms, for managing certain other 
properties of the transferor Ilom. It is 
mot probable that the DTlom could have 
thought of charging its immovable pro- 
perty for such a comparatively smalt 
amount if it was in a position to dis 
charge the debt by ready payment, The 
provision in the deeds prohibiting the 
transferee from demanding repayment of 
the advances is more indicative of the 
financial strain the transferor wag under- 
going than as the expression of his In- 
tention to assume the role of a generous 
landlord. Similarly, the reservation of 
an: annual michavaram is not repugnant 
to the concept of an otti transaction. 
Michavaram in such a context merely re- 
presents the balance of the profits of the 
property to which the owner is entitled, 
after meeting the interest charges due 
on the principal advanced. In view of 
the express terms used in these transac- 
tions as well as the attendant circumstances 
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' {legality ead olved in 
Lakshmi 


ALE 
we are satisfied that the transfers in A 
case were not for the purpose of enjoy- 
ment of the property by the transferee, 


but only for the purpose of securing thi 
advances received under the res 









wi 
the meaning of Section 2 (22) of Act IL off 
1964 has thus been rightly repelled byl. 
the lower courts, : 


8 The second ground taken in the 
appeal ig that the lower appetite Court 


was not justified 
a! the s defen: 


Ist defendant retained no rights over tha 
property and that she was even an tns» 
necessary party to this litigation. As 
rightly pointed out by the lower appel» 
late Court, it is difficult to understand 
the logic of that reasoning, If Ext, P-& 
is alid as found by the trial Court as 
far as the transferee plaintiff is concern. 
ed, one fails to understand how it could! 
be operative as against the transferor, 
the Ist defendant. Further, the prayer 
for transposition was made at a very 
early stage of the suit, and the appellants 
could not point out the Joproprieiy on 

grantin = the prayer. 

Nar. 


astmha Mangame 

mal, AIR 1939 Mad 467 and oka Bolsos 
gomoff v. Manmatha Nath, AIR 1931 Cal 
76 cited Dy the learned counsel for the 
appellants jim support of hig contention 
are clearly distinguishable on facts. The 
Court below was, therefore, right 
transposing the Ist defendant as addi 
tional 2nd plaintiff and granting a decree 
in her favour. In view of our decision 
on this question, it ig not aoe fon 
us to consider whether Ext P-6 is in. 
valid on the ground that it ee 
Section 84 of Act 1 of 1964, 


No other question was raised in this 
appeal, 


S. A. 62/1969 ig dismissed without costs 
ee S. A, 1212/1968 is dismissed with 
co. 

Appeal dismissed, 
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Kerala Abkari Act (1 of 1077) Ss, 28 
and 18-A — In an auction sale of his 
e of vending toddy the person in 
whose favour bid is knocked down is a 
“prantee of a privilege” or even a person 
from whom amounts are due “on account 
of a contract” within S. 2-B — (X-Ref:— 
= Constitution of India, Art, 200). ILR 
gen 2 Ker 95 & O. P. No. 5076 of 1968 
er) & AIR 1960 Ker 164, Rel, on; AIR 
TO a Ad a all are E ag 
1971 Ker 334 (FB), Dist; AIR 1967 SC 
203 & AIR 1968 SC 1218, hef, 


In view of the provisions of S. 18-A 
and clauses (10) and (17) of the statutory 
Notification regarding terms and condi- 
Hons of sale published under S. 18-A 
and Section 29 the person in whose 
favour the bid at the auction sale of the 
privilege of vending toddy is knocked 

is liable for abkari dues under Sec- 
ea 28 as a grantee of a privilege “or 
even as a person from whom amounts 
are due” on account of a contract” even 
though he had defaulted payment of part 
of bid amount and had not executed any 
agreement in favour of the Government 
and no licence had been issued to him. 
(Paras 2, 3, 10) 


Cases Referred: Chronological Paras 
ATR 1971 SC 2295 = (1971) 1 SCWR 
111, Union of India v. Bhim Sen 
Walaiti Ram B 
(ATR 1971 Ker 334 = ILR (1971) 1 - 
Ker 618 (FB), orerh Abraham 
vy. Tahasildar, Meenachil 
noi Writ Appeal “No, 126 of 1971 
(Ker) 
ATR 1971 Mad 28 =. (1970) 1 Mad 
LJ 503, Linga Gounder v. State 
of Madras 6, 7 
ILR (1969) 2 Ker 71 = 1969 Ker 
LJ 289, Madhavan v. Asst. Excise 
Commr., Palghat 
ILR (1969) 2 Ker 95 = 1969 Ker 
LJ 686, Damodaran v. State of 


Kerala 

(ATR 1968 SC 1218 = (1968) 3 SCR - 
214, Moolam Chand v. State of 
Madhya Pradesh 9 

{1968) O. P. No. 5076 of 1968 (Ker). 

‘ATR 1967 SC 203 = (1966) 3 SCR 
919. K. P. Chowdhuri v. State of 
Madhya Pradesh 

‘ATR 1960 Ker 164 = 1959 Ker LT 
ee Chandy Pillai v. State of. 


erala 
AIR 1947 Mad 366 = (1947) 1 Mad 
LJ 123, Somasundaram Pillai v. 
Govt. of Madras 8 


T, R. Govinda Wariyer and K. Rama- 
£umar, for Petitioner; Govt. Pleader, for 
Respondents. 


ORDER:— The privilege of vending 
foddy, arrack and foreign liquor, during 
the period from ist April 1968 to 3let 
(March 1969 in independent retail shops, 
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was sold in public auction by the Gov-~ 
ernment under the provisions of Sec- 
tion 18-A of the Abkari Act 1 of 1077, 
The petitioner is stated to be a joint 
bidder in respect of the toddy-shop No. 
6/68-69 of Ottappalam Range. his co- 
bidder or his partner, being the 4th Res- 
pondent. The Dagan} disputes his 
having participated in the auction, but 
the allegation in the counter-affidavit is 
that the petitioner and the 4th Respond~ 
ent jointly signed the sale list on 5-3- 
1968. I shall assume. without deciding 
at this stage, that the ‘petitioner is a 
joint bidder, as as the main argument was, 
that even if he was, the liability now 
sought to be enforced was not attracted. 
Three-tenth of the bid amount as re- 
quired by the conditions of auction was _ 
mot deposited; nor was any agreement 
executed as contemplated by the same 
A notice of reauction was ` issued in 
November 1968, and the shop was resold. 
For ages incurred by the Govern- 
ment consequent on the re-auction of the 
shop, Ext. P1 notice dated 19-9-1969 was 
issued to the petitioner and the 4th res- 
pondent, intimating that a sum of Rupees 
13,070.73 together with interest at 9 per 
cent. was due towards Abkeri arrears in 
respect of toddy shop No. 6/68-69, and 
requiring remittance of the same within 
the specified time; n default of wn 
revenue recovery roceedings 
threatened. Ext, P2 dated 29-9-1969 59 is 
a copy of the petitioner's reply. It stat- 
ed had not bid in 
in Ottappalam 


due from him, and that he hed, in answer 
to an earlier notice, denied having signed 
the sale list Ext P3 dated 29-12-1969 
is yet another notice by the 2nd respond- 
ent in similar terms as Ext. Pl. The 
petitioner has prayed to quash Exts Pl 
and P3 and to direct respondents 1 to 3 
by a writ of mandamus or other appro- 
priate writ or direction to conduct an 
enquiry about the liability of the peti- 
tioner for arrears shown in Exts. Pl and 
P3 before proceeding to recover the same. 

2. The: main contention was that 
in the absence of any confirmation of 
the sale and the execution of any agree- 
ment in conformity with Art, 299 of the 
Constitution of India, the petitioner is 
not liable to be proceeded against under 
the Revenue Recovery Act. in respect of 
the AbkKari arrears specified In Exts. Pl 
and P3. For the State, reliance has been 
placed on Section 28 of the Abkari Act 
1077 to fasten liability on the petitioner, 
The said section reads: 

“28. Recovery of duties— All duties, 
taxes, fines and fees payable to the Gov- 
ernment direct under any of the forego- 
ing provisions of this Act or of any 
licence or permit issued under it, and all 
amounts due to the Government by any 





252 Ker. [Pr. 2] 


grantee of a privilege or by any farmer 
under this Act or by any person on ac- 
count of any contract relating to the 
Abkari Revenue may be recovered from 
the person primarily liable to pay the 
same or from his surety (if any) as if 
they were arrears of Land Revenue, and, 
in case of default made by a grantee of 
a privilege or by a farmer, the Co 
sioner may take grant or farm under 
management at the risk of the defaulter 
or may declare the grant or farm for- 
felted, and re-sell it at the risk and loss 
of the defaulter. When a grant or farm 
îs under management under this section, 
the issloner may recover any 
moneys due to the defaulter by any 
lessee or assignee as if they were arrears 
of Land Revenue”. 

_ It is plain from the section that the peti- 
tioner would fall within its ambit 1f he 
is either the “grantee of a privilege” or 
“any person” from whom the amounts 


are due “on account of any contract” re- 
lating to Abkari revenues. I shall first 
consider whether the petitioner can be 
regarded as the “grantee of a privilege’. 
The extreme argument was that he. can- 
mot be regarded as such. unless after the 
confirmation of the auction and the ex- 
ecution of the agreement, a licence had 
been issued to him as required by Sec- 
tlon 18-A of the Act. A look at that 
section i is sufficient to dispel this 
contention. Clause (1) of the section pro- 
vides that it ghall be lawful for the Gov- 
ernment to grant to any person on such 
conditions and for such period as they 
may deem fit, the exclusive privilege. in- 
ter alia, of selling by retail any liquor 
within a local area om payment of an 
amount as rental in consideration of the 
grant of such privilege. The amount of 
rental may be settled by auction. negotia- 
tion Or other method and collected to the 
exclusion of, or in addition to. the duty 
of excise leviable under Sections 17 and 
8. Clause (2) of S. 18-A reads—~ 


18-A (2). No grantee of any privilege 
under sub-section (1) shall exercise the 
game until he has received a licence in 
that behalf from the Commissioner’. 

The clause itself seems to make a dis- 
tinction between the grant of the pri- 
vilege and the exercise thereof, and a 
licence is required only for the latter. 
By implication, the grant is complete 
even without the aid of the licence. Sec- 
tion 18-A (1) again, draws a distinction 
between the grantee of a privilege and 
a person from whom amounts are due 
on account of contract This assumes, 
that to fall under the former category 
there need not be a concluded contract 
stricto sensu. That clause states that the 
Government can grant the privilege to 
any person “on such conditions” as they 
may deem fit, To a question by me whe- 
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ther the Government could not stipula 
that the grant of a privilege would be 
complete the moment the hammer f 
as the bid was knocked down in favo 
of the highest bidder, the petitioner's 
Counsel had perforce to answer in the 
affirmative. Further indications are also 
afforded by the notification published in 
the gazette regarding the terms and con~ 
ditions of the sale, under Section 18-A 

and Section 29 of the Act. Clause (10) 
of the notification reads: 


“10. No person declared to be the 
auction purchaser by the officer conducta 
ing the sale shall withdraw from the 
offer and he shall at once execute a tem-+ 
porary agreement on such forms as may 
be prescribed by Government. He shall 
make a deposit in cash before the close 
of the auction for the day equivalent to 
not less than five per cent. of the amoun® 
of his bid or such other higher amount 
as the officer conducting the sale 
scribes and shall also if demanded furs 
mish personal surety. Should he fail to 
do so, the earnest money paid by him 
under condition (1) will be forfeited and- 
the right of vend again put to auction 
by the officer conducting the sale either 
immediately or on a future date to be 
notified or otherwise disposed of at the 
discretion of the Board of Revenue. The 
re-auction will be at the risk of the 
(defaulter) lst auction ` purchaser who 
cannot lay claim to any gain accruing 
from the re-auction, but in the event of 
loss he be required to make good 
the deficiency between the total amount 
payable by him for the whole period 
under the terms of the original sale and 
the total amount payable by the re-auca 
tion purchaser. In the event of loss, the 
loss amount with interest thereon will be 
recoverable from the first auction pur+ 
chaser in the same manner as if it were 
an arrear of land revenue. Disposal 
otherwise includes closure or depart- 
mental management. The defaulter will 
be debarred from bidding again for the 
same or any other Abkari privilege dur- 
ing the contract period and the shop shall 
be resold or otherwise disposed of at the 
defaulter’s risk”. (underlining mine) 
Clause 13 provides that no sale shall be 
final_as against the Government unless 
confirmed by Board of Revenue, And 
Clause (17) provides 


“17. The purchaser of the privilege Is 
Tiable to the penalties prescribed for 
breaches of the conditions under these 
rules, though a formal licence may not 
have been issued to him. In the event 
of the purchaser's death a after issue of 
the licence, his heirs and nominees shall 
be responsible for all the moneys’ that 
may become due to Government under 
the terms of the licence, They shall also 
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be liable for the proper observance of all 

the conditions of the licence unless the 

Assistant Excise Commissioner cancels the 

contract”. (underlining mine} 

The inability to withdraw from the bid, 
liability de hors the 

are significant. In 






ecuted by the 1 
licence had been issued to him as con- 
templated by Section 18-A (2) of the Act. 

e passages cited from page 338 of the 
(2th Edition of Salmond’s J urisprudence 
on the jurisprudential concept of licences 
and privileges and as to whether they are 
rights in rem or rights in personam, do 
mot detract from this conclusion. 


3. If, as I hold, the petitioner Is 
the “grantee of a privilege” by reason of 
his having bid jointly or individually at 
the auction and the bid having been 
knocked down in his favour. the labi- 
lity for abkari dues is attracted by Sec- 
tion 28 of the Act ‘That was the view 
taken by my learned brother, Mathew, 
J.. in Madhavan v. Asst. Excise Commr, 
Palghat. ILR (1969) 2 Ker 71. Although 
the Division Bench did not expressly ad- 
vert to this part of the reasoning of 
Mathew, J., it did not demur to it. and 
sustained liability on the ground that 
there was a concluded contract, the 
moment the hammer fell. 


4, In O. P, No. 5076 of 1968 (Ker) 
T held that the petitioners in that writ 
petition who had defaulted payment of 
part of the bid amount and had not ex- 
ecuted any agreements in favour of the 
Government, were covered by Section 28 
of the Act. as they were grantees of the 
privilege of vending toddy. Writ Appeal 
No, 126 of 1971 (Ker) preferred against 
the same was summarily dismissed in 
admission. Coimsel for the petitioner ad- 
mitted that the decision. in so far ag it 
went. was directly against him. But he 
argued that the question as to whether a 
person in whose favour the auction had 
mot even been confirmed, can be regard- 
ed as the grantee of a privilege was never 
specifically or pointedly argued in O. P. 
No. 5076 of 1968. I therefore heard full 
arguments de novo, and have no regrets 
for having done «0. 


5. Being the “grantee of a privi- 
lege”. it is unnecessary to consider whe- 
ther the petitioner can also be made 
liable as a person from whom amounts 
are due “on account of a contract”. As 
the matter was elaborately argued. I 
may briefly express myself. It was 
stressed that the “contract” here con- 
templated was only a lawful and valid 
contract, and where, as here, the contract 
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does not conform to Art. 299 of the Cons 
stitution, the same was outside the pur- 
view of the section. It was also said 
that a claim for damages for breach of 
contract could not be said to be for 
amounts due “on account of a contract”. 
The ruling of the Division Bench in 
Damodaran v. State of Kerala. ILR (1969} 
2 Ker 95, is directly against the peti- 
tioner. Adverting to the argument based 
on Art, 299 of the Constitution, and to 
the ruling of the Supreme Court in K. P, 
Chowdhurl v. State of Madhya Pradesh, 
AIR 1967 SC 203, the Division Bench 
ruled that even if no contract in writing 
is entered into in pursuance of the euc- 
tion, as soon as the hammer fell, there 
was a concluded contract between the 
highest bidder and the State. In O. P. 
No. 5076 of 1968 (Ker), adverting to the 
decision of Mathew, J.. and of the Divi- 
sion Bench which confirmed it, and to 
the different strands of reasoning on 
which liability was sustained by these 
decisions, I observed: 

“Whether on the basis of Section 28 
of the Abkari Act. accepted by the Single 
Judge, or on the basis of the reasoning 
of the Division Bench ruling, which af- 
firmed it, the petitioners cannot contend 
par Exts. P1 (a) and P1 (b) are bad in 
aw”. 

As noticed, Writ Appeal No. 126 of 1971 
(Ker) against the decision was dismissed 
in e, 

6. Certain decisions were cited by 
counsel for the petitioner to escape liabi- 
lity. to which I shall now refer. The 
decision in Somasundaram Pillai v. Govt. 
of Madras, AIR 1947 Mad 366 has no ap- 
plication, and is distinguishable on facts 
and on principle. There, licences in res- 
pect of certain arrack shops were put 
up for sale by public auction by the 
Sub Collector Tindivanam who provi- 
sionally accepted the bid of the aggriev- 
ed suitor. But there was no ac- 
ceptance of the bid by the Collector. who 
was the lawful authority to do so. The 
aggrieved party withdrew his bid and 
claimed back his deposit. As noticed in 
the judgment, it was conceded that the 
publication of the conditions of sale did 
not amount to a statutory notification 
under Section 69 of the Madras Abkari 
Act. The only question which fell for 
decision was whether a bid, made at such 
an auction and provisionally accepted, 
can be enforced notwithstanding that the 
bidder withdrew before final acceptance 
by the Collector; and this. the Division 
Bench noted, had to be decided in the 
Hght of the law of contracts. It answer- 
ed the question in favour of the aggriev~ 
ed suitor. The principle of the decision 
was followed in Linga Gounder v, State 
of Madras, AJR 1971 Mad 28. 


7. The position here disclosed fg 
fundamentally different. For the one 
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thing, the notification under which the 
auction is conducted is a statutory ong 
under Sections 18-A and 29 of the Abkari 
Act (vide Chandy .Pillai v. State of 
Kerala, 1959 Ker LT 1278 = (AIR 1960 
Ker 164)). The later Madras decision it- 
self (AIR 1971 Mad 28), recognises that 
a statutory provision precluding with- 
drawal of a bid before acceptance, may 
make a difference to the conclusion. As 
noticed, Section 18-A of the Act and- the 
conditions of the notification constitute 
euch statutory provisions, 


8. The decision of the Full Bench 
in Joseph Abraham v. Tahsildar Meena- 
chil, ILR (1971) 1 Ker 618 = (ATR 1971 
Ker 334) (FB) has again no application. 
The case was decided on the short and 
the only ground that there was no evi: 
dence to show that the petitioner (who 
‘was sought to be proceeded against for 
failure of the auction purchaser of abkari 
shops to deposit 10% of the bid amount) 
had actually stood surety for the pur- 
chaser. None of the other questions that 
arose for decision were decided. Al- 
though the Full Bench made certain ob- 
servations as to the similarity in word- 
ing between clauses 10 and 15 of the sale 
motification in the case before it, and the 
two parts of clause 21 of the notification 
considered by the ‘Supreme conr in 
Union of India v. Bhim Sen Walaiti Ram, 
(1971) 1 SCWR 111 = (AIR 1971 SC 2295) 
fg did not finally pronounce on the ques- 
tion. The Headnote of the I. L, R. Re- 

+ of the Full Bench decision. I find, 
been quite liberal in its contribution 
as to the actual decision. In any event. 
the construction placed upon the word- 
tng of the clauses in that particular sale 
notification has no bearing ‘on the instant 


9. It was said that the decision of 
the Division Bench in Damodaran’s case, 
ILR (1969) 2 Ker 95, required reconsi- 
deration in the light of the decisions of 
the Supreme Court in K, P. Chowdhuri’s 
ease, AIR 1967 SC 203 and in Moolam 
Chand v. State of Madhya Pradesh. AIR 
1968 SC 1218. These decisions may. at 
best help the petitioner only to contend 
tbat he is not a person from whom 
amounts are due “on account of any con- 
tract”, and do not touch the question of 
his liability as the “grantee of a privi- 
Jege”. Besides. the Division Bench in 


Damodaran’s case. by which I am bound,. 


ruled after considering K. P. Chowdhuri’s 

case, ATR 1967 SC 203 that there was a 

concluded Oe the moment the 
er f 


10. I am therefore of the opinion 


that the petitioner is Hable for arrears 
af abkeri dues as the “grantee of a pri- 
ege” and even as a person from whom 
ounts are due “on account of a con- 

”, provided he had bid at the auc- 
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tion of the shops, and the bid had been 
knocked down in his favour, But was 
this done? On this, the petitioner 
sharply joined issue with the Respondent. 
He denies having signed the sale list or 
participated in the auction. He denies 
his liability, but has not specifically dis- 
puted as such, in answer to Exts. Pl and 
P2, that if he was liable at all the quan- 
tum of damages shown in these notices 
is not correct.. But having regard to the 
nature of the contentions, the magnitude 
of the interests involved. and the fact 
that the matter is still at a preparatory 
stage to revenue recovery proceedings, I 
think it just and desirable that the ob- 
jections of the petitioner that he had 
not participated in the auction or signed 
the sale-list should be investigated and 
decided before revenue recovery proceed- 
ings are launched against him. ï think 
it proper too, that the quantification of 
damage suffered by the Government as a 
result of the petitioner's default and the 
re-auction, be also decided after afford- 
ing the petitioner an opportunity for ex- 
planation, I direct that these be done. ` 
11 The O. P., is allowed to the 
limited extent indicated in the age ees 
paragraph, and dismissed otherwise, There 
will be no order ag to costs. 


Order accordingly. 
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Beera Koya, Petitioner v. Ali Koya, 

Respondent. 
© Civil Revn. Petm. No. 827 of 1971, DJ- 
16-12-1971. 

Kerala Buildings (Lease ` Rent 
Control) Act (16 of 1959), S. es (1) — 
Notification No. 3512/59/PW (cc.2) D/- 
1-7-1959 — Interpretation — Principal 
Mounsif as well as Additional Munsif 
Kozhikode-1 has jurisdiction to entertain 
rent control petitions. AIR 1971 Mad 
368, Distinguished. (Para 3) 

In centres where there are more 
Courts than one, the notification has 
taken particular care to specify parti- 
cular Court, viz. ‘Principal or Addi- 
tional’, When we come to Kozhikode, 
the Court specified ig the ‘Munsiff Court, 
Kozhikode-l’. In 1959 when the notifica- 
tion was first issued there was only one 
Munsiff Court at Kozhikode-1; but at the 
time when the present matter was decid- 
ed there was more than one Munsiff Court 
at the station. The Act of 1959 was am- 
ended by Act 2/65; but the notification 
remained as it was, without modification 
even though by that time more than one 
Munsiff's Court was established at Kozhi-~ 
kode. Following the notification strictly, 
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rent control matters can be dealt with 
by either of the two Munsiffs at the 
station, since the Principal as well as the 
Addl. Munsiff are both Munsiffs, Kozhi- 
kode-1. So long as there is no specifica- 
tion in the notification as to the -parti- 
cular authority whether ‘principal or 
additional’ the rent control petition can 
be entertained in either of the two courts. 
' (Para 3) 
Cases Referred: Chronological Paras 
AIR 1971 J & K 76 = 1971 Kash 
LJ 157 (FB), Surindra Mohan v, 
D. C. Abrol 
ATR 1971 Mad 368 = (1971) 1 Mad 
LJ 230, Shankar v. Buvanambal 
AIR 1969 Ker 103 = 1968 Ker LT 
583 (FB), Ouseph Vareed v. 


Mary 
AIR 1968 Ker 240 = 1968 Ker LT 

8 (FB), Balarama Iyer v. Krishnan 
AIR 1961 SC 606 = 1961 (1) Crt 

LJ 740, Central Talkies, Kanpur 
= v, Dwarka Prasad 2 
AIR 1924 Mad 561 = 46 Mad LJ 

201 (FB), Parthasaradhi Naidu 

v. Koteswara Rao 2 


K. P. K. Menon, for Petitioner; S. N. 
Poti, for Respondent. 


ORDER:— The tenants, defeated in 
all the courts below, have come up in 
revision. Against them the landlord filed 
R. C. O. P. No. 304/66 under Section IL 
(2), (3) and (4) (Gi) of the Kerala Build- 
ings (Lease and Rent Control) Act (short- 
ly stated the Act) for eviction. Eviction 
was ordered by the Rent Controller on 
the ground of sub-letting; the other 
grounds were all found in favour of the 
tenants. This order of the Rent Con- 
troller stands confirmed by the Appellate 
Authority as well as the District Judge 
in revision. The learned counsel has 
pressed before this Court a new ground - 
which was never taken by him in any of 
the courts below. The ground is that the 
Addl, Munsiff who dealt with the matter 
Was not competent to deal with the case, 
as under the relevant notification ereat- 
ing the Court of the Rent Controller, 
Addi, Munsiffs are excluded in 
where there are more Munsiffs than one. 
According to the learned counsel, the 
Principal Munsiff at the station alone can 
assume furisdiction of the Rent Con- 
troller in such a situation. This lack of 
furisdiction, according to the learned 
counsel, has vitiated the whole proceed- 
ing. The other question, viz, ques~ 
tion regarding sub-letting, having con« 
currently been found by all the courts 
ageinst the revision petitioner, I do not 
think can be considered again by this 
Court in revision; as a matter of fact the 
question of jurisdiction alone was seri- 
ously pressed before me, 


2. Stated briefly. the argument of 
fhe learned counsel is that “although 


w 


-effect of creating officers exer 
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the person appointed to function as the 
Rent Control Court is a Munsiff, his ap- 
pointment to such post under the Act is 
as persona designata and he will be func- 
tioning only as such and not as a Court 
while exercising jurisdiction as Rent Con» 
trol Court”. The same is the position 
with the Appellate Authority also; but 
the position is different when we come 
to Section 20 of the Act, because there 
the remedy by way of revision is to be 
sought from the District Court or the 
High Court. Im other words, in exercis- 
ing the revisional power under the set 
tion, the Revisional Authority functions 
as a Court and not as a persona designata, 
while both the Rent Controller and 
the Appellate Authority functions as 
persona designata. For this position 
the learned counsel relied on the Full 
Bench decisions of this Court in Bale- 
rama Iyer v. Krishnan, 1968 Ker LT 8 
‘= (AIR 1968 Ker 240) (FB) and Ouseph 
Vareed v. Mary, 1968 Ker LT 583 = (AIR 
1969 Ker 103) (FB), Against this position 
the other side would argue that a persona 
designata is a person who is pointed out 
or described as an individual, as oppos~ 
ed to a person ascertained as a member 
of a class, or as filling a particular chara~ 
cter. Personae designatae are persons 
selected to act in their private capacity 
and not in thelr capacity as Judges, Tn. 
stead of merely describing the designas 
thon of the post held by the officer. the 
argument is that the person who is to 
fill the post should be mentioned by 
For this position reliance is plac 
ed in Central Talkies, Kanpur v, Dwarka 
ATR 1961 SC 606, which was 
followed in Surindra Mohan v, D. C, 
Abrol, AIR 1971 J & K 76 (FB) and other 
decisions. The Supreme Court in the 
aforesaid decision observed:— 


“The argument that the. District 
Magistrate was a persona designata can~ 
not be accepted. Under the definition of 
‘District Magistrate’, the special authori- 
sation by the District Magistrate had the 
cising the 
powers of a District Magistrate under the 
Eviction Act, To that extent, those off- 
cers would, on authorisation, be equated 
to the District Magistrate. A persona 
designata is ‘a person who is pointed out 
or described as an Individual, as opposed 
to a person ascertained as a member of 
a class, or as filling a particular charam 
cter. (See Osborn’s Concise Law Dios 
tionary, 4th Edn. p. 253). In the words. 
of Schwabe, C, J.. in Parthasaradhi Naidu 
v. Koteswara Rao, AIR 1924 Mad 561 
(FB), personae designatae are ‘persons 
selected to act in their private capacity 
and not in their capacity as judges’. The 
same consideration applies also toʻ 
wellknown. officer like the District Magis- 
trate named by virtue of his office, and 
whose powers the Addl, District Magis~ 
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trate can also exercise and who can 
create other officers equal to himself for 
the purposes of the Eviction Act. The 
decision of Sapru, J., in the Allahabad 
Case, with respect, was erroneous”. 


fn short the argument is that “the ques- 
tion whether an authority has been ap- 
pointed as a persona designata or as a 
Court depends on the nature of the duties 
which the authority performs and the 
manner in which its appointment is made. 
Where the appointment of an authority 
fe made only by name in its individual 


capacity, the appointment is persona desi<. ed in 


gnata and not in the capacity of the post 
held by such authority. Where a Presid= 
ing officer of a Civil Court is selected as 
an authority, the selection is not as a per= 
rite designata but as a member of the 

Court because the authority so appoint- 
ed to fill in a particular character, e.g 
a Chief Judicial 
Judge, Civil Judge so on: and so forth”. 
See AIR 1971 J & K 76 (FB). 


3. Thus the decisions are some=~- 
what at variance with the two Full 
Bench decisions of our Court referred 
fo above. But, for the purpose of 
the present case, the question whether 
the authority who decided the case 


Btate is importan this 

Notification No. ant Bor (CC.2) dated 
lst July, 1959 is the relevant notification, 
and it is prefaced thus-— 


"In exercise of the powers conferred 
fy sub-section (1) of S. 3 of the Kerala 
Buildings (Lease and Rent Control) Act 
1959 (Act 16 of 1959) and in supersession. 
H all previous notifications on the sub- 

ct, 
appoint the Munsiffs specified in column 
YL) of the schedule hereto attached to be 
the Rent Control Courts for the local 
areas specified against them in column 
(2) thereof’, 


In centres where there are more courts 
than one, the notification has taken parti- 
cular care to specify particular court, 
viz, ‘Principal or Additional’. To cite 
ces, at Trivandrum the courts 
specified is the ‘Principal Munsiff Court’. 
Go also in other centres like Alleppey, 
Thiruvalla, Shertalai, Vaikom,- Trichur 
and so on, At Ernakulam the Court 
specified is that of the ‘Additional Mun- 
siff. en we come to Kozhikode, the 
Court specified is the ‘Munsiff Court, 
ozhikode-1’. In 1959 when the notifica- 
tion wag first issued. it appears. there 
was only one Munsiff Court at Kozhi- 
ode-1; but at the time when the pre- 
t matter was decided there was more 
than one Munsiff Court at the station. 
The Act of 1959 was amended by Act 


be 
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Magistrate, District 


the Government of Kerala hereby - 


ALE 
2/65; but the notification remained as it 





Buvanambal, AIR 1971 Mad 368. where- 
in the learned Judges observed that the 
power conferred on the District Munsiff 
to act as Controller cannot be exercised 
by the Addl District Munsiff. To quote 
the learned Judge’s own words— 


“Controller is not a court ‘and the 
investiture of power under Section 2 (3) 
(Madras Buildings Act) is persona desi- 
gnata, that is to say. the principal or any 
other District Munsiff named specifically, 
and not on the court, as such, of the Dis< 
trict Munsiff. Therefore, even if the 
Addi. District Munsiff hes the same 
powera, in guet respects as the District 

‘the Addl, District Munsiff can« 
ae eee as a controller”, 


This position is correct on the facts of 
that case, because there the Addl Dis 
trict Munsiff functioned without the re- 
quisite authority. The person suthorised 
to function as Controller was ae a 
cipal Munsiff only. In such a by 
virtue of the fact that the ‘Addl, “Munelft 

o exercised game powers as the 
District Munsiff, no jurisdiction as Con- 
troller can be assumed by him. But, in 
the present case, as already indicated the 
authority mentioned in the Notification 
Is the Munsiff, Kozhikode-1. No further 
specification as ‘Principal or Additional’ 
is there in the notification; go much so, 
both the Principal and Additional are in 
the same position. since both of them 
are Munsifis, Kozhikode-I. It is in this 
background that the powers of the Rent 
Controller happened to be exercised by 
the Addl. Munsiff. The party did not 
demur against this in any of the courts 
below. I do not say that the party is 
thereby debarred from putting forth the 
contention before this court, but the con- 
duct of the party, it must be said. is 
se hae 


My own conclusion, therefore, 

u iat the Addl. Munsiff. Kozhikode-L 
has acted in the bona fide belief that he 
had jurisdiction and in view of the not= 
fication such a belief entertained by the 
Munsiff cannot be said to be without 
basis. I do not think that the decision 
rendered by the Addl. Munsiff and con- 
firmed both by the Appellate and Revi- 


972 
sional Authorities can be rendered null 


and void on the ground of want of juris- 
diction. The revision petition, in the cir- 


neces, is 
Revision dismissed. 
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P. Kochukrishna Pillai, Petitioner v. 
Arhi Ammal Ammalu Ammal, Respon= 
dent, 


Civil Revn. Petn, No, 440 of 1971, 
DJ- 14-12-1971. 


Civil Procedure Code (1908). O. 41, 
W. 1 — New plea as to sufficiency of 
notice — (X-Ref :— T. P. Act (1882), Sec- 
tion 106). 

A plea as to sufficiency of notice to 
quit under Section 106. T. P. Act being 
a question of fact or at any rate a mix- 
ed question of law and fact, cannot be 
allowed to be raised for the first time in 
appeal, (Para 6) 
Cases Referred: Chronological Paras 
JATR 1971 Delhi 98 = 1970 Ren CR 

- 532, Batoo Mal v, Rameshwar 


Nath 

(AIR 1971 Delhi 300 = 1971 Ren CR 
298, Muni Lal v. Nand Lal 

AIR 1969 Mys 252 = (1968) 1-Mys 
LJ 221, Dyamappa v. Somappa 

i968 Ker LJ on = 1969 Ker LR 80, 
Sarada v. M. K. Kumaran 

AIR 1967 Ker 88 = 1966 Ker LT 
ae Sethurama Menon v. Meenak- 


Amma 
eee Him Pra 44, Nazroo’v. 


Lalman 

AIR 1949 Mad 127 = (1947) 2 Mad 
LJ 559, K. Narayanan Nair vy, 
Kunhan Mannadiar 

AIR 1944 Pat 77 = ILR 22 Pat 513, 
Krishna Prasad Singh v. Adya- _ 
nath Ghatak o 4 

1926) 95 Ind Cas 573 = 28 Bom LR 
513, Hanmantram Surajmal Mar- i 
wadi v. Shankarlal Abaji Marwadi 4 


P. H. Sankaranarayana Iyer, for 
Petitioner; M. Krishnan Nair, for Res- 
pondent. : 


ORDER :— The question that arises 
for decision in this revision petition is 
whether the sufficiency of a notice to 
quit which is shown to have been issued 
to a tenant in occupation of a building 
can be raised for the first time in appeal. 

2. The petitioner was sought to 
Be evicted out of a building which is in 
his occupation as tenant under the res- 
pondent on the ground that the peti- 
tioner kept the rent in arrears and that 
fhe respondent-landlord wanted the 
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building for hber bona fide occupation. 
These contentions of the respondent were 
repelled by the Rent Controller dismis- 
sing the respondent's application for évic- 
tion. But, in appeal, the Appellate Au- 
thority found that the ground for evic- 
tion due to arrears of rent was sustain- 
able and eviction was ordered. That 
order was also confirmed in revision by 
the Revisional Authority. which is the 
District Judge. Both the Appellate Au~ 
thority. as well as the Revisional Autho- 
rity did not permit the revision peti- 
tioner to raise the contention in appeal 
that the quit notice Ext. P-1 was not 
sufficient as not in conformity with the 
provisions of Section 106 of the Trans- 
fer of Property Act. Both the authori- 
ties held that the revision petitioner 
could not be permitted to raise for the 
first time in appeal the contention re- 
garding insufficiency of notice to quit. 
Hence this revision petition before this 
Court under Section 115 of the Code of 
Civil Procedure. 


3. It is conceded that the peti- 
tioner received Ext. P-1, the notice 
issued. by the respondent as condition 
precedent for eviction, Ext. P-1 was 
relied upon even by the petitioner in 
support of. the rest of his contentions 
before the Rent Controller. Yet the 
petitioner failed to take up any conten- 
tion either in the counter-statement 
which he filed before the Rent Control- 
ler or in support of his argument before 
him that Ext. P-1 notice is not suffi- 
cient to quit as not in conformity with 
the provisions of Section 106 of the 
Transfer of Property Act. It was only 
before the Appellate Authority for the ` 
first time the contention in this regard 
was raised. The learned counsel of the 
respondent argued that if he had notice 
of such a contention before the Rent Con- 
troller. he would have produced evidence 
regarding the sufficiency of notice or 
even a contract to the contrary consis- 
tent with we provisions of Section 106 
of the T. Act. So the learned coun- 
sel cae “that the petitioner having 
failed to take up a contention before the 
Rent Controller, he could not be per- 
mitted to raise such a contention for 
the first time before the Appellate Au- 
thority, 

4. The question that arises is whe- 
ther the sufficiency of the notice which 
is shown to have been issued can be 
raised for the first time before the Ap- 
pellate Authority. In Krishna Prasad 
Singh v, Adyanath Ghatak. AIR 1944 
Pat 77 a Division Bench of that Court 
observed, dealing with an objection about 


notice to quit having been taken for the 


time in appeal: 

“This point has been raised for the 
first time in this court. and I gravely 
doubt whether an objection of .this kind 
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can be taken at thig stage, In Hanmant- 
ram Surajmal Marwa v. Shankarlal 
Abaji Marwadi, (1926) 95 Ind Cas 573 
(Bom) it has been laid down that in a 
suit for possession and rent against the 
defendant as tenant the latter cannot for 
the first time in appeal be allowed to 
raise gbjection to sufficiency of notice to 
quit after having failed in the first Court 
on hig plea of title.” 

In Nazroo v. Lalman, AIR 1955 Him 
Pra 44, the above Patne decision ‘was 
followed. In that case the plaint made 
a reference to the service of notice and 
the defendant did not impugn the vali- 
dity of the notice and therefore the 
court held that the objection as to the 
sufficiency thereof could not be raised 
for the first time in appeal. In Sarada 
v. M. K. Kumaran, 1968 Ker LJ 839 
Mr. Justice Krishnamoorthy Iyer con-~ 
sidered an allied question, His Lord. 
ship observed: 


“The third ground argued on 
of the revision petitioners was that there 


-was no valid termination of the lease: 


under Section 106 of the Transfer of 
Property Act and, therefore, the peti- 
tions are not maintainable. The revision 
petitioners did mot raise the contention 
based on Section 106 of the Transfer of 


Property Act elther ín their objections. 


or before the rent control Court or the 
appellate authority ........se0« es... The res- 
pondent produced elong with the peti= 
tions the coples of the notices dated 5-10- 
1959 issued by his counsel to the revi- 


of the 
building ...re...s... 
the receipt of the notices by the revi- 
sion petitionerg .....essesese counsel 
contends that notices do not satisfy the 
requirements of Section 106 of the Trans~ 
fer of Property Act. The revision peti- 
tioner never contested the adequacy of 
the notices issued. The District Judge 
is, therefore, right in refusing to enter~ 
tain the plea raised before him for the 
first time.” 


It would also be relevant to refer to an~ 
other Division Bench decision of this 
Court M. P. Sethurama Menon v, Meenak~ 
shi Amma, AIR 1967 Ker 88. In that 
case also the validity of the notice to 
quit was not allowed to be raised in the 
High Court es a new point However, 
in K. Narayanan Nair v. Kumhan Manna~ 
diar, ATR 1949 Mad 127 observations to 
the following effect were madet 


“That statement was not a bare ac- 
knowledgment of any right of the plain~ 
tiff, but it was made contingent upon the 
plaintiff paying the Munpattom and im~« 
provements in which event defendant I 
was prepared to give up occupation of 
the holding. Those sums were never 
paid. The statement, in my opinion, was 
no moro Men en. eter wien gonid hava 


P. K, Pillai v. A. A. A, Ammal (Modu J. 


behel 


ALE 
no effect ae upon its acera by. 
the plaintiff and hig the paymeny - 
required.” 
The contention of iie tenant to vacate 
po eo if improvement value was paid 
to him was treated only as an oifer in 
the above case and the offer, not having 
been accepted, it was held that the same 
could not be treated ag a waiver of 
notice to quit It was- in that regard the - 
Madras High Court made the above ob« 
servation. It could also be seen from 
that ruling that absence of notice to quid 
end of termination of the tenancy 
the landlord. went to the root of 
claim for and so, even though 
tt had not been raised either in the trial 
Court or in the lower appellate Court on 
in agen appeal, being a question of law 


gog to the root of the case, it could 


raised for the first time in Letter 
Patent Appeal. It can be pointed oul 
that in the above Madras case there was 
no allegation of notice having been issued, 
and so that was not a case where notice 
to quit had been given to the tenant and 
referred to in the plaint. But that was a 
case where the contest wag raised for 
the first time in appeal about the suff- 
clency of the notice. The above Madras 

on is more- or less in the same tna 

as the Mysore decision in Dvamappa’ vy. 
Bamana, AIR 1969 Mys 252. The rele- 
vant portion of the Judgment of tha 
Mysore High Court Is seen at paste 288. 
It runs as follows: 

“In that case also a similar objea 
on was allowed to ba gekan be: tla 
Court for the first time in revision, 
Since it goes to the very root of the 
maintainability of the petition for evics 
tion as his very right to obtain possess 
sion depends on the termination 
tenancy in accordance with law. and in 
the facts and circumstances of the case, 
it may not be just or proper to prevent 
the petitioner from urging this ground.” 
In the decision reported in Muni Lal ¥, 
Nand Lal, AIR 1971 Delhi 300 it was 
held that the tenants cannot be allowed 
fo raise the plea of non-service of ‘& 
notice to quit before terminating tenancy, | 
cially when it has been raised fon 
the first time in second gppeal Thai 
decision further states that the question 
as to waiver of notice to quit is a ques» 


raised for the first time in 
second appeal. The observation in thal 
case ig at page 304 which reads: 

“But notice being the requiremenid 
df a contract is a question of fact, re~ 
quired to be established by evidence, vat 
by their bec nding the tenants have nof 
given the landlord an opportunity fa 
prove the fact of termination of tenancy, 
they cannot now, after the trial ended 
several years back be allowed to urge a 


. plea for the first ime ..scossees The 


“orZ 


ford has been deprived of the opportu- 
nity to withdraw the petition at the ear- 
Wer stage and to file another one after 
serving a notice to quit, if the tenants 


-had urged this objection at the proper 


time and the landlord considered this 
plea to be of any force” - 
On this question there ig yet another 
Gecision of the Delhi High Court in 
too Mal v. Rameshwar Nath, AIR 
A Delhi 98. The opinion in that Divi- 
sion Bench case was expr in the 
following terms :— ; 


“Compliance with Section 106, T. P. 
Act is not a jurisdictional condition nor 
does the inherent jurisdiction of a Court 
or the Rent: Controller: depend on the 
satisfaction of this condition. Therefore 
tha failure of the tenant to raise the 
objection regarding the non-compliance 
with Section I06 of the T, P. Act at an 
early stage of the litigation would amount 
to a waiver of the plea by him. It would 
depend upon the facts and circumstances 
o£ each case when the conduct of the 
tenant would amount to such a waiver. 
The greater the delay on the part of 
fhe tenant in raising such a plea the 
greater the probability of his conduct 
amounting to waiver. The failure of the 
fenant to raise such a plea before. the 
Controller would amount to a waiver 


if such a plea and, therefore, the plea. 
time in 


eannot be raised for the first 
the first appeal much less in the second 
appeal.” 


Ü am in respectful agreement with the 
ass observation. 

In an unreported decision by 
Krishna Iyer, J. in S. A. No. 655 of 1970 
of this Court a similar view was expres- 
sed. After considering the Madras deci- 
sion referred to above Krishna Iyer, J. 
made the following observation: 


“I may straightway state that thaf 
was a case where no averment of notice 
had been made, and not one where notice 
fo quit had been given and referred to 
fa the plaint and the only contest raised 
fon the first time in appeal was about 
fthe sufficiency thereof. The first, per- 
haps, may be a question of law going to 
the root of the case, available to be 
raised for the first time even in second 
appeal — I express no opinion about it 
e~ but the-second definitely is a mixed 
question of fact and law and cannot be 

permitted to be raised in appeal de novo. 
And: on the other aspect it falls to be 
noticed that in the present case the plea 
of the tenant is not anything like a con- 
ditional offer but a willingness to treat 
the notice as ending the demise. plead- 
Ing alongside that he be given some more 
time. There is, therefore, a basic differ- 
ence between the present case and the 
ona considered in AIR 1949 Mad 127.” 


Bhagwandas v. P. 8, S, Iyer 


Ker. 259 


6. Taking Into consideration the 
respective contentions. of the parties In 
the case, I am of opinion that the peti- 
tioner should have taken the contention 
as to the insufficiency of notice under 
Section 106 of the T. P. Act at the ear- 
liest opportunity. The petitioner did not 
allege either in hig counter or advanced 
any argument before the Rent Control- 
ler that Ext, P-1 notice is insufficient 
under Section 106 of the T, P, Act. Ordi« 
narily a landlord suing’-or applying for 
eviction of a tenant is expected to plead 
that the contractual tenancy has been 
terminated. If the tenant does not take 
the plea that the suit or the application 
is untenable due to the non-termination 
of the contractual tenancy, it can be said 
that he is deemed to have admitted the 
allegation of the landlord to have waived 
the benefit of the proton under Sec- 
tion 106 of the T. Act. There is no 
case that the Ein application to 
recover possession of the building could 
be dismissed for want of notice to quit, 
As a matter of fact, the landlord pro- 
duced Ext. P-1 in support of hig conten- 
tion that notice hed been issued and he 
called upon the tenant to quit the pre- 
mises. It is then open to the tenant to 
take the plea that the application for 
eviction is untenable due to the insuffi- 
ciency of notice. The tenant having 
failed to take guch a plea before the Rent 
Controller, that would amount to waiver 
of such a plea, which being a pure ques- 
tion of fact or both a question of fact 
end Pak the plea cannot be raised for 
the first time in appeal. The conclusion 

of both the Revisional Authority as well 

as the Appellate Authority is therefore 

e Hence no in is called 
r. 

In the result, the revislon petition is 
dismissed with costs, 

Revision dismissed, 





AIR 1972 KERALA 259 pie y5 C 80) 

T, C. RAGHAVAN. C. J. P. UNNI- 
- KRISHNA koki? J. 

_. Bhagwandas Krishnadas and another, 

Appellants v. P. S, Sama Iyer and others, 

Respondents. — ` 

A. S. A. No. 9 of 1969, D/- 13-12- 
1971. from judgment of this Court report- 
ed in AIR 1969 Ker 263. 

(A) Civil P. C. (1908), Section 
does not apply to a sale under the ool 
Nadu Revenue Recovery Act and confirma- 
tion of sale does mot relate back to the 
date of sale. (Tamil Nadu Revenue Re- 
covery Act (2 of 1864), S. 38). AIR 1969 
Ker 263, Reversed; AIR 1967 SC 608 and 
AIR 1921 Bom 257. Rel. on; AIR 1927 PC 
42 and AIR 1928 PC 86, Dist. (Para 5) 
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(B) Tamil Nadu Revenue Recovery 
Act (2 of 1864), S. 43 — S. 43 does not 
mean that the defaulter is entitled to 
arrears of rent from his undertenant only 
upto the date of sale and not thereafter. 
AIR 1969 Ker 263, Reversed. 

Section 43 does not mean that the 
defaulter is entitled to arrears of rent 
from his .undertenant only upto the date 
of sale and not thereafter and what Sec- 
tion 43 provides is that the defaulter has 
no right, after the sale, to collect the 
arrears of rent due to him from his 
undertenant on the date of sale or fal- 
ling due thereafter by distraint but may 
collect them only by other methods. 

(Para 7) 

(C) Contract Act (1872), S. 70 — In 
a suit for damages for use and occupa- 
tion, even if the plaintiffs title is admit- 
ted, the onus is on the plaintiff to show 
that the occupation was not gratuitous 
but under an implied contract to pay 
compensation and not on the defendant 
to prove that he was allowed to occupy 
the property free of rent. AIR 1969 Ker 
263, Reversed; (1913) 18 Ind Cas 751 (Cal), 
Dist, (Para 10) 
Cases Referred: . Chronological Paras 
AIR 1967 SC 608 = (1967) 1 SCWR : 

863, Janak Raj v. Gurdial Singh 4 
AIR 1933 Mad 598 = 65 Mad.LJ _ 

253, Sorimuthu v. Muthukrishna 4 
AIR 1928 PC 86 = 54 Mad LJ 573, . 

Venkat Subba Srinivasa Hegde v. 

Subba Rama Hegde g 
AIR 1927 PC 42 = 54 Ind App 89, 

T. V. Kalyanasundaram Pillai v. 


Karuppa Moopanar S g 
AIR 1921 Bom 257 = 22 Bom LR 

1082. Mahadev Narayan Datar v. 

Sadashiv Keshav Limaye 6 
(1913) 18 Ind Cas 751 = 17 Cal WN 

324, Chaterji v, Mukerji 12 


P. C. Balakrishna Menon, for Appel- 
lants; T. L. Viswanatha Iyer, for Res- 
pondent No. 1. 


RAGHAVAN, C. J.:— This Is an ap- 
peal against a second appeal; and the 
appeal is directed against the decision in 
Bhagwandas Krishnadas v. P, S. Soma 
Iyer, AIR 1969 Ker 263. 


2. For the arrears of revenue due 
from the predecessor-in-interest of the 
appellants (the appellants are his legal 
representatives). his property was sold 
under the Madras Revenue Recovery Act 
and purchased by the respondents. The 
sale was on 15th May: 1954 and the con- 
firmation of sale on 30th November 1954; 
and thereafter. tbe appellants continued 
to live in some of the buildings in the 
property, which they surrendered on 21st 
October 1955. The suit was for mesne 
profits from the dete of sale to the date 
of confirmation of sale (from 15th May 
1954 to 30th November 1954) and for 
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damages for use and occupation of tha 
buildings from the date of confirmation 
to the date of surrender of the buildings 
(from 30th November ‘1954 to 21st Octo<« 
ber 1955). (Regarding the amount, there 
is no dispute now.) The trial Court dig- 
missed the suit, but the lower appellate 
Court and the second appellate Judge des 
creed the suit. 


_ .3 The second appellate Judge re« 
lied on Section 65 of the Code of Civil 
Procedure for ‘holding that title to the 
property passed on the date of gale, in 
other words, for holding that the confir- 
mation of sale related back to the date 
of sale. In thig view. the learned Judge 
held that the appellants were liable to 
pay mesne profits from the date of sale 
to the date of confirmation. The learned 
Judge also referred to gome decisions of 
the Supreme Court under Section 65 of 
the Code of Civil Procedure, which laid 
down that the confirmation of sale relat- 
ed back to the date of sale. There can- 
not be any dispute regarding this pro- 
position, because the language of S. 65 
of the Code of Civil Procedure is itself 
clear that. where immovable property is 
sold in execution of a decree and such 
sale has become absolute. the property. 
shall be deemed to have vested in the 
purchaser from the time when the pro- 
perty is sold and not from the time when 
the sale becomes absolute. 


4 But the contention is that Sec 
tion 65 of the Code of Civil Procedure 
does not apply to a sale under the Re- 
venue Recovery Act and that the prin- 
ciple embodied in the section cannot be 
applied to such a sale. The counsel of 
the appellants has drawn our attention 
to some of the provisions of the Mad- 
ras Revenue Recovery Act. Under Sec- 
tion 38 the sale has to be confirmed 30 
days after the sale and after the sale is 
So confirmed. the Collector has to regis- 
ter the land sold in the name of the per- 
gon declared to be the purchaser and has 
also to execute and grant a certificate 
of sale bearing his seal and signature to 
purchaser (vide sub-section (5) of the 
section). Sub-section (5) of Section 38 
‘further provides that such certificate shall 
state the property sold and the name of 
the purchaser; and that it shall be con- 
clusive evidence of the fact of the pur- 
chase in ell courts and tribunals. where 
it may be necessary to prove the same, 
etc. The counsel of the appellants has 
also invited our attention to the deci- 
sion of the Supreme Court in Janak Raj 
y. Gurdial Singh. (1967) 1 SCWR 863 = 
(AIR 1967 SC 608). Mitter, J. who spoke 
for the Bench has considered. In para- 
graphs 7 and 8 of the judgment. the his- 
tory of Section 65 and the allied provi- 
sions of the Code of Civil Procedure, 
Pelo ieee Judge has observed in paras 
RTR : 


1972 


“Provisions In the Code of Civil Pro- 
cedure over the years have not_been un- 
animous in this respect In Sorimuthu 
v. Muthukrishna, AIR 1933 Med 598, 
Madhavan Nair. J. traced the course of 
these provisions from the Code of {1859 
up to the Code of 1908. The relevant 
section in the Code of 1859 were Ss. 256, 
259 & 260. The net effect of these provi~ 
sions was that no sale of immovable pro- 
perty would become absolute until] the 
sale had been confirmed by the court and 
after the sale had become absolute, the 
Court was to grant a certificate to the 
purchaser stating that he had purchased 
the right, title and interest of the defen- 
dant in the property sold. Section 314 
and Section 316 of the Act of 1877 cor- 
respond in part with Section 256 and 
Section 259 of the Act of 1859. Sec. 316 
was amended in 1879. The proviso to 
this section as amended was to the effect 
that the purchaser was to have title to 
the property sold from the date of the 
confirmation of the sale only if the de- 
eree under which the sale took place was 
subsisting at that date. Section 316 with 
the proviso was re-enacted in the Code of 
1882. In the Code of 1908, S. 316 was 
split up into Section 65 and Order XXL 
Rule 94 but the proviso was not includ- 
ed either in Section 65 or in Rule 94 of 
Order XXI.” 


One sentence in paragraph 8 may also 
be extracted. 


“The learned Judge. Madhavan 
Nair, J.. pointed out that neither in the 
Alet of 1859 nor in the Act of 1877 was 
there any specific statement of law re- 
garding the time when the title to the 
property vested in the auction purchaser 
as is to be found in S. 316 of the Act of 
1877 after the amendment in 1879 which 
was repeated as Section 316 of the Act 
of 1882. and in the present Act of 1908.” 
And Mitter J. has further observed in 
paragraph 9 í 

“Nothing has been urged before us 
which would lead us to take a contrary 
view.” 

5. From this it is clear that prior 
fo 1879. when Section 316 of the Code 
of 1877 was amended. the provision now 


` contained in Section 65 of the Code of- 


Civil Procedure was not in the statute 
book. In other words, in the language 
of the Supreme Court. “neither inthe 
Act of 1859 nor in the Act of 1877 was 
there any specific statement of law re- 
garding the time when the title to the 
property vested in the auction purchaser”: 
the principle now contained in Section 65 
was added for the first time by the am- 
endment of 1879. The result was that in 
1864. when the Madras Revenue Recovery 
Act was passed. the Civil Procedure Code 
of the day did not contain any provision 
analogous to Section 65, viz. that the 
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confirmation of sale would relate back 
to the date of sale. The further conse~ 
quence of applying Section 65 of the 
Code to revenue sales is that, as and 
when the Civil Procedure Code was am- 
ended, the date on which the property 
ves in the purchaser under the Re- 
venue Recovery Act also changed. This 
could not have been the intention of the 
lagislature when it passed the Madras 
Revenue Recovery Act in 1864. When 
this was pointed out. the counsel of the 
respondents himself found it difficult to 
Meet the position. And he had to ad- 
mit. more or less, that there was no 
Provision in the Revenue Recovery Act 
which laid down that the confirmation 
of sale related back to the date of sale; 
and that Section 65 of the Code of Civil 
Procedure could not apply to a gale 
under the said Act. 


6. It will be interesting to note, 
in this connection, that there is difference 
between a sale through court and a sale 
under the Revenue Recovery Act: see, 
for instance, the decision of the. Bombay 
High Court in Mahadev Narayan Datar 
v. Sadashiv Keshav Limaye, AIR 1921 
Bom 257. Therein Macleod, C. J. says: 


“It appears to me that there is a 
very great distinction between sales in 
execution of Civil Court decrees and sales 
by-the revenue Courts for arrears of as- 
sessment. I think that if it were found, 
as it has been found in this case, that as 
a matter of fact the defendant in the 
revenue proceedings was entitled to hold 
his lands free of assessment. any salg 
which took place on the footing that he 
was bound to pay assessment would be 
invalid and that the purchaser in such 
a sale would not acquire a good title 
except by adverse possession”. 

And the other learned Judge, Heaton, J.. 
says: 

“But sales held by Civil Courts made _ 
after enquiry and after the fulfilment 
of all the required formalities are in a 
very different position from sales by Re- 
venue authorities. In the former case 
you have a Court of Justice at work with 
its impartiality and its care. In the other 
you have fiscal authorities at work. and 
experience and common knowledge tell 
us that you certainly cannot expect and 
do not get the same qualities of impar- 
tiality and so forth in fiscal authorities 
as you are entitled to expect and ordi- 
narily do obtain from the Civil Courts, 
So to apply to sales by fiscal authorities 
precisely the same law which it is pro- 
per to apply to sales by Civil Courts 
would seem to me to be a very gross 
legal extravagance”. 

7. The other provision relied upon 
by the second appellate Judge is Sec- 
tion 43 of the Revenue Recovery Act 
which reads: 
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“Arrears of rent which on the day 
of sale may be due to the defaulter from 
bis under-tenants shall, in the event of 
fhe sale, be recoverable by him after the 
sale by any process, except distraint, 
which might have been used by him for 
that purpose before the said sale”. 

The learned Judge has extracted this 
provision and, thereafter, has said: 

“This means that the defaulter is 
not entitled to collect any rent from his 
under-tanant efter the sale”. 











ed by Section 43 ig that the defaulter 
as no right, after the sale to collect 


that fall due thereafter (if the defaulter 
entitled to them) cannot also be col- 
- In other words, this 


from his undertenant subsequent to the 
other 


the Revenue Recovery Act, it cannot. be 
d that the defaulter is entitled to 
of rent only up to the dete of 
and not thereafter. 

“As we have already indicated. 
Section 38 (5) gives some indication . as 
fo the nature of the confirmation, because, 
on confirmation, the Collector has to 
issue a certificate mentioning the pro- 
perty sold. the name of the purruanT, 
ete., and such certificate shall be con- 
clusive evidence of the’ fact of the pur- 
chase in all courts’ and tribunals. This, 
fn our opinion, indicates, though not con- 


elusively. that the sale becomes absolute’ 


only on the date of confirmation and not 
on the date of gale itself. We also re- 
mind that this was the position under 
the Code of Civil Procedure as it existed 
fn 1864, though this may not be a cri- 
terion for interpreting the Revenue Re- 
covery Act. In the circumstances, un- 
less there is a provision in the Revenue 
- Recovery Act that revenue sales. on con- 
firmation. will relate back to their dates. 
it cannot be so laid down as a general 
principle. 

9. The counsel of the respondents 
decisions of the Privy 
Council. viz. T. V. Kalyanasundaram 
Pillai v. Karuppa Mooppaner. AIR 1927 
PC 42 and Venkat Subba Srinivasa Hegde 
y, Subba Rama Hegde. AIR 1928 PC 86 
laying down that. once a gift deed is 
executed and hag been delivered to the 
donee, the donor cannot revoke the gift 
even before the registration of the deed 
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the registration of the gift deed. These 
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on the ground that the gift is not come 
pleted until the deed is registered. The 
Principle of these far cr tg is found in 
a passage extracted in the second of 
these decisions: ~ 
“Registration does not depend upon. 
his (the donor’s) consent, but is the act 
of an officer appointed by law for the 
purpose, who. if the deed is executed 
by. or on behalf of the donor and is 
attested by at least two witnesses, must 


. Tegister it if it is presented by a person 


having the necessary interest within the 
Prescribed period. Neither’ death, nor 
the express revocation by the donor, is 
a ground for refusing registration, if the 
other conditions are complied with”. 

Obviously, these decisions cannot be prese 
sed into service for holding that the con- 
firmation of sale relates back to the date 
of sale: the argument, of course, is that 
confirmation should, as the registration 
relates back to the date of gift. ‘The 


_ Rift is complete when the document is 


apnea and handed over; and it is not 

if the gift becomes complete only on 
decisions, therefore. do not help the res- 
pondents. 

10. The next question relates to 
the damages for use and occupation of 
the buildings after 30th November 1954. 
The second appellate Judge hag relied 
on Section 70 of the Indian Contract Act; 
and we also rely on the same provision. 
But our consideration of that provision 
is not as the second appellate Judge has 


done. Section 70 of the Contnact Act ~~ 


reads: 

“Where a person lawfully does any-- 
thing for another person, or delivers 
anything to him, not. intending to do so 
anrr and such other person en- 
joys the benefit thereof, the latter is 
bound to make compensation to the for- 
mer in respect of, or to restore, the thing 
so done or delivered”. 

The learned second appellate Judge 
says: f 

“It is for the defendants to prove 

by satisfactory evidence that they were 
allowed to occupy the building free of 
any obligation to pay rent”. 
This view. we are afraid, is not correct,| - 
because, in our opinion, the onus js not 
on the defendant but on the plaintiff,- as 
would be clear from the language of Sec- 
tion 70 itself. Section 70 says that. where 
a person lawfully doeg anything for an- 
other person. or delivers anything to 
him, not intending to do so gratuitously, 
ete The person (the plaintiff) must. not 
only establish that he did something law- 
fully for another (the defendant} or de- 
livered something to him. but must, in 
addition, prove that he did so not in- 
tending it to be gratuitous: the onus is 
on. the plaintiff to show that the Act or 
the delivery was not gratuitous, - 


yy 
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11. Tf this position is clear (and 
it Is clear), then the evidence in the case 
will not justify the conclusion that the 
respondents discharged the onus. As the 
learned second appellate Judge himself 
has pointed out, the respondents did not 
enter the box and the evidence of the 
karyastha of the respondents is also af 


no use. 

‘What remains fs the reference 
of the learned Judge to the decision in 
Chaterji v. Mukerji, (1913) 18 Ind Cas 
751 (Cal) The learned Judge has ex- 


. tracted a passage from the decision to 


the effect that, if the defendant could 
mot question the title of the plaintiff. the 
plaintiff was entitled to maintain an 
action for recovery of damages for use 
and occupation of the land, Certainly 
s0. But it is interesting to state the facts 
of the aforesaid case. The plaintiff there- 
in purchased the property et a sale in 
execution of a decree for rent but was 
unable to obtain possession. He sued 
the defendant for declaration of title and 
recovery of possession and obtained a 
decree too. And he executed the decree, 
but obtained only symbolic: possession. 
The defendant continued in possession; 
and the plaintiff sued guccessfully four 
times in 1898, 1902, 1904 and 1907 fon 
recovery of damages for use and occupa~ 
tlon of the land. Thereafter, the suit 
concerned (the suit of 1910) was brought 
ffor compensa for use and occupation, 
The suit wes dismissed by the lower 
court on the ground that the plaintiff 
was not in possession at the date of the 
institution of the suit. But the Calcutta 


_High Court held that, if the title of the 


was admitted (the previous suits 
established the title beyond doubt) then 
the claim for es for use ote 
cupation could not be resisted. js evi~- 
dent that that decision does not, as a 
general proposition, lay down that. if the 
title of the plaintif? ig admitted, the de~ 
fendant is Hable to pay compensation 
for use and occupation: the liability of 
the defendant is based on an implied 
contract, which the plaintiff, who relies 
On such contract, has to establish: in 
other words, the onus is on the plain- 
tiff, who relies on Section 70. to esta- 
blish the ingredients of the section. Since 
the respondents have failed to establish 


the ingredients of such an implied con- ' 


tract coming within. Section 70 ‘of the 
Contract Act, the respondents are not 
entitled to claim damages for use and 
occupation, 


13. For the reasons given above, 
we allow the appeal. set aside the con- 
current decision of the lower appellate 


_Court and the second appellate Judge and 


restore the decision of the trial Court 
with costs throughout, l 
Appeal allowed, 
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P, UNNIKRISHNA KURUP, J. 

C. V. Xavier, Appellant v. J. & J. D 
Chane, Respondent, ve 
C. M. P. No. 13360 of 1971 in A. 
No. 449 of 1966, D/- 7-12-1971. j à 
' Index Note:— Civil Procedure Code 
(1908), S. 


: (Para 4) 
Brief Note:— The question in this 
case is whether any interest can be im-~ 
puted to the judges. The complaint fs 
the judges made remarks against the 
merits of the case. To say that the 
judges are biased if they express some 
opinion on the merits of the case after 
hearing the case for a day is certainly 
mala fide, if not even presumptuous, ATR’ 
1955 SC 19, Rel. on, * (Para 4} 
An attempt to take the case to an= 
other Bench when there was apprehen- 
sion that the judges were expressing 
opinions seemingly adverse is nothing buf 
to divert the course of justice which 
should not be countenanced; should eyen 
be put down, (Para 5} 
Cases Referred: Chronological Paras 
ATR 1955 SC 19 = 1955 Cri LJ 
- 133, M. Y. Shareef v, Judges of 
Nagpur High Court 5 

M. T. Paikadey, Smt. Leelamma 
Paikaday and Stanley P. George. for 
Petitioner; V. Rama Shenoi and R, Raya 
Shenoi, for Respondent. 

RAGHAVAN, C, J.:— This is an ap- 
plication under Order 41. Rule 19 and 
Section 151 of the Code of Civil Pro- 
cedure for re-admitting an appeal dis- 
missed for default, We may state a few 
facts to reveal the circumstances under 
which the appeal came to be dismissed, 

2. The appeal was in the hearing 
list in August 1971, over ‘five years after 

appeal was filed. The appeal was 
called, when the counsel of the appellant, 
Sri Manuel. T. Paikeday, was not pre» 
The name of the appellant was 
then called; and the appellant appeared 
and asked for time saying that his lawyer 
was away. We adjourned the case to 
13th September, after the Onam holidays, 
since the appellant submitted that i 
would take some time for another 
lawyer to get ready with the case. After 
the Onam holidays, the case was again 
taken up for hearing on 20th Septem- 
ber. Sri Manuel T. Paikeday himself 
appeared on 20th September: and the 
case was heard for about a day. 2isi 
September was ea holiday: and on the 
22nd and the 23rd the counsel did no 
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appear. (The affidavit filed by the peti- 
tioner in support: of the petition appears 
to suggest that Sri Paikeday appeared 
on the 23rd, which is not correct end 
which has been rightly denied by the 
respondent in his counter affidavit}. 

On the 24th, the counsel came and 
asked for time; and we refused his re- 
quest saying that the case was an old 
one and was already part~-heard. The 
counsel then ‘stated that he was not wil- 
ling to go on with the case and left the 
Court. Then the name of the appellant 
was called; and he appeared and asked 
flor time to engage another counsel, Re- 
alising the situation in which the appel- 
tant was placed, we adjourned the case 
to 4th October. (All this will appear 
from our order of 24th September). The 
case came up again on 4th October; and 
on that day Sri Paikeday stated that, in 
view of what had happened already. the 
case should be sent before another Bench. 
We refused to do so; and then called 
the name of the appellant, who was also 
found to be absent. Since there was no 
other course open to us, we dismissed 
the appeal for default. (All this will be 
a from our judgment of 4th Octo- 


3. The same afternoon, the origi- 
nal of Ex. a a a letter addressed by the 
appellant to the Registrar of this Court, 
was placed before the Chief Jústice; and 
the Chief Justice directed the letter to 
be. put up in a file. (2nd and 3rd Octo- 
ber were holidays). That was done the 
mext mo ; and we passed orders that, 
though the letter might probably be 
even contempt of court — a letter writ- 
ten by a party on a case pend- 
ing, since the appeal was already dis- 
posed of and since we did not want to 
be vindictive in a matter like that. we 
left the matter alone. It was thereafter 
that the present petition was filed, 

4.: The counsel of the petitioner 
has cited a few decisions which lay down 
that a Judge who has any interest in a 
cause should not hear the cause. Nobody 
can have any dispute regarding this pro- 
position: this is a well-known and well 
recognised principle. which it is too late 
fo question. But the question in this 
ease is whether any interest can be 
imputed to the Judges. The complaint 
is that the Judges (more so. the Chief 
Justice), made remarks against the merits 
of the appellant’s casé. To say that the 
Judges are biased if they express some 
opinion on the merits of the case after 
hearing the case for a day is certainly 
mala fide, if not even presumptuous. 


8. The counsel of the respondent 
has drawn our attention to the decision 
of the Supreme Court in M. Y. Shareef 
y. Judges of Nagpur High Court. AIR 


1955 SC 19, wherein Their Lordships had 
occasion to ; 


er a case almost 


rr a O 
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to the case before us; and their Lord- 
ships observed: 

"We have no doubt that whatever 

the learned Judges of the High Court 
did in this case. they did in the firm be~ 
lief that the dignity of the Court had to 
be maintained and the members of the 
Bar, however big or learned. cannot 
allowed to scandalize the iudges or to 
divert the course of justice by attempt-« 
ing to take a case out from one Bench 
to another Bench of the court when thev. ` 
find that the Bench is expressing opinions 
seemingly adverse to their clients”, 
This. observation of the Supreme Court 
applies on all fours to the case before 
us: the appellants (and. we regret to 
state, also his counsel's) attempt to tak 
the case to another Bench when he felt 
that We were expressing opinion seem- 
ingly adverse to him was nothing less 
than diverting the course of justice, 
which should not be countenanced should 
even be put down. We are sorry to state 
that the petitioner was misguided and 
illadvised to -have written a letter like 
Ex. Pl, which would have easily landed 
him in a committal for contempt of court 
but for our lenient attitude; but‘ for oun 
restraint, another case like Shareef's case 
mentioned above would have been the 
result. Let us conclude this aspect of 
the matter by repeating the hope ex- 
pressed by the Supreme Court: . 

“We have firm hope that this kind 
of comet will not be repeated: by coum 
sel in any High Court in this country; 

Now, the question to be con- 
eidered is whether on 4th October the - 
appellant- was prevented: by sufficient 
cause from appearing in court. It is evie 
dent that the circumstances narrated 
above do not warrant such a conclusion, 
On the previous occasion. the appellant 
earl: took time to engage another 

; and on 4th October. the ap< 
pellant knew that his counsel was 
appearing not to argue the case. Could 
it be said that he was prevented 
by sufficient cause to appear in Court? 
Obviously not. The counter affidavit 
of the respondent has pointed’ out 
that there was another counsel on record, 
Sri Stanley P., George, who was also not 
present on any of the days mentioned 
above. Thus, no valid ground is made 
out for re-admitting the appeal. We may 
also add that the attempt is: not merely 
to get a restoration of the appeal. buf 
to take the appeal: to another Bench 
after the appeal had been heard for 
about a day, on the ground that the 
Judges expressed opinions seemingly, 
adverse to the appellant. 

7. The petition is dismissed. 


` Petition dismissed, 
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T C. RAGHAVAN, C. J. AND 

P. NARAYANA PILLAJ, J. 

: The Rt. Rev. Dr. M. M. John, Peti- 
Woner v. Govt. of Kerala and others, Res- 
pondents. 

Original Petn, No, 208 of 1971, D/- 
22-10-1971. 

Index Note:— (A) Kerala U 
Act (9 of 1969), S. 53 (1). (2), (3). (5). rH 
D {as amended by Kerala University 
Amendment) Act (13 of 1971) — Sub- 
sections (1). (2). (3). explanation to (7), 
right of appeal provided in sub-section (9) 
are ultra vires Constitution of India, 
Art, 19 (1) (f) and Art. 30 (1) — (X-Ref 
a oe of India, Arts. 19 (1) (Ð, 


Brief Note:—— Original PEN (1). (2), 
{8) and (9) of Kerala University Act, 1969, 
having been declared ultra vires the Con- 
stitution of India. Art. 19 (1) (f) and 
Art. 30 (1) in AIR 1970 Ker 176 (FB) and 
on appeal by Supreme Court in AIR 1971 
SC 2079 the Act was amended in 1971 
and new sub-sections were substituted. 
Amended  sub-sections being challenged 
or vires it was held; 

In the guise of prescribing qualifica« 
tions by Regulations and by providing 
that a vacancy in the post of Principal 
shall be filed up by the appoiniment of 
@ person possessing the prescribed quali-~ 
fication from among the teachers of the 
college or colleges the obstruction to the 
right of management to choose the best 

n which was sought to be prevented 

y the Full Bench is sought to be brought 
back and perpetuated. That right is 
sought to be interfered with under a 

e; therefore sub-sectiong (1). (2) and 

(8) of Section 53 cannot stand. 


‘By adding an explanation to sub-sec< 
fon (7) an attempt is made to nullify 
the interpretation put by the Full Bench 
on the “seniority-cum-fitness”, There- 
fore this explanation also cannot stand, 


Sub-section (2) being ultra vires a 
reference to it in sub-section (5) becomes 
otiose. Likewise the right of appeal 
against the appointment of the Principal 
tinder sub-section (9) also cannot stand. 

However the right of appeal provid- 


ed under sub-section (7) does not suffer 
from any infirmity. AIR 1971 SC 1737, 


(Referred; AIR 1965 Ker 75 (FB). Rel. on. 


(Paras 6. 7, 8, 10. 18) 


Index Note:— (B) Kerala University 
Act (9 of 1969), S. 56 (2). (2-A) (as am- 
ended by Kerala University (Amendment 
Act (13 of 11971) ) — Sub-sections (2) an 
{2-A) are not unconstitutional. 

_ Brief Note:— Subsections (2) and 
{2~A) do not affect the right of the mane~ 
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gement in any way. Under other sub-sec= 
tions of Section 56 there is provision for 
giving a reasonable opportunity to a 
teacher for showing cause against any 
disciplinary action that would be taken. 
AIR 1970 SC 1494, Referred. (Para 15} 
Cases Referred: Chronological Paras 
AIR 1971 SC 1737 = Writ Petm ` 

Nos. 256 etc. of 1970. D. A. V. 

College v. State of Punjab 9 
AIR 1970 SC 1494 = (1970) 1 SCC 

362. V, P. Gidroniya v. State of 

Madhya Pradesh 16 
AIR 1970 SC 2079 = 1970 Ker LT 

630. Siate of Kerala v. V. Rev. 

Mother Provincial nl 
‘AIR 1970 Ker 196 = 1969 Ker LT 

749 (FB). V. Rev. Mother Provin- 

cial v. State of Kerala L 
‘ATR 1965 Ker 75 = 1964 Ker ur 

791 (FB), A, M. Patroni v. E. C 

Kesavän 5 


Menon and Pai, for Petitioner: C. M. 
Kuruvilla. M. P. R, Nair. P, F. Francis 
and Govt, Pleader, for Respondents. 


RAGHAVAN, C. J.:— In V. Rev, 
Mother Provincial v. State of Kerala, 
1969 Ker LT 749 = (AIR 1970 Ker 196} 
(FB). a Full Bench of this Court struck 
down, inter alia, sub-sections (1). (2). (3) 
and (9) of Section 53 and sub-sections (2) 
and (4) of Section 56 of the Kerala Uni- 
versity Act 1969. since the said provi- 
sions were bad for offending Arts. 19 (1) 
(f) and 30 (1) of the Constitution, And 
the Supreme Court upheld this in State 
of Kerala v. Rev. Mother Provincial, 
1970 Ker LT Sio = (AIR 1970 SC 2079). 
There was a contention before the 
Supreme Court by the majority institu- 
tions that there was discrimination against 
them and in favour of the minority in- 
stitutions under Art. 14 of the Constitu- 
tion. But, since the counsel of the Kerala 
State submitted that he had instructions 
to state that any provision held inap- 
plicable to minority institutions would 
not be enforced against majority institu- 
tions also. the Supreme Court did not 
consider that question, The State filed a 
review petition (R. P. No, 45 of 1970) to 
review the judgment of the Supreme 
Court; and the Supreme Court observed: 


"There appears to be some misunder- 
standing of the arguments. because we 
did not consider the vires of sub-sec- 
tions (1). (2). (3) and (9) of S. 53 and 
sub-sections (2) and (4) of S. 56 vis-a-vis 
Art. 30 (1) of the Constitution. We ex- 
press no opinion in relation to these sub- 
sections vis-a-vis Art, 30 (GY. 


'2. This is sought to be used by 
the State to contend that the Supreme 
Court did not express any opinion regard- 
ing the vires of the aforesaid sub-sec- 
tions under Art. 30 (1) of the Constitu- 
tion, Though the Supreme Court observ- 
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ed that they agreed with the High Court 
that sub-sections (1), (2). (3) end (8) of 
S, 53 and sub-sections (2) and (4) of Sec- 
tion 56 were ultra vires, this has to be 
understood i. the light of their aforesaid 
observation in the order in the review 
petition—this is the contention of the 
State. However, it cannot be disputed 
that the Full Bench of this Court held 
the sub-sections unconstitutional not only 
under Art, 19 (1) (f) but also under Arti- 
cle 30 (1); and that was not set aside by 
the Supreme Court. The said decision 
is binding on us: and, for ourselves, we 
-fail to see how, if the said sub-sections 
were bad for offending Article 19 (1) (f), 
they would not offend Art, 30 (1) too, 


3. After the decision of the 
Supreme Court, “it became necessary to 
amend the Kerala University Act and 
for that purpose, the Kerala University 
(Amendment) Act of 1971 was passed, 
which received the assent of the Gov- 
ernor on 2ist May 1971. Amendments 
were made to fill the lacuna caused by. 
the striking down of some of the provi- 
sions of the parent Act;. and the amend- 
ments were to be deemed to have came 
into force on 10th December 1970. In 
this writ petition, the prayer is to dec- 
lare Sections 5, 7 and 8 of the amending 
Act as void and unconstitutional, being 
in violation of Arts, 19 (1) (f) and 30 (1) 
oe the Constitution, (Though the- prayer 

to quash the said provisions of the 
Ordinance which preceded the Act, the 
prayer was amended into one for quash- 
ing the corresponding provisions of the 
Act after the Ordinance was replaced by 
the Act). Sections 5 and 7 of the am~ 
ending Act ameng Sections 53 and 56 of 
the parent Act and Section 8 inserts a 
new section, Section 59-A, providing for 
Se E r of an Appellate Tri- 


4, Sub-sections (1f to (3) of Sec- 
tlon 53 made provision for the appoint- 
ment of Principals of private colleges; 
and sub-section (2) provided that ap- 
pointment to the post of Principal 
should be made from among teachers of 
the college or of all the colleges under 

same management, as the case might 
be, or, if there was no suitable person in 
such college or colleges, from other per~ 
sons. Sub-section (3) provided that such 
appointment should be made having re- 
gard to seniority and merit and should 
be sub to the approval of the Syndi- 
cate. e amended sub-section (1) pro~ 
vides that Principals of privete colleges 
shall possess such qualifications as may 
be prescribed by Regulations, ‘Sub-sec- 
tion (2) reads: 

“A vacancy in the post of Principal 
shall be filled up by the educational 
agency or the corporate management, as 
the case may be, the appointment of 
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a person possessing the prescribed qualis 
fications, from among the teachers of the 
college or colleges, as the case may be, 
If no such person {6 available, the educam 
tional agency or corporate manegement, 
as the case may be, recruit a qualix 
fled person after due advertisement, as 
may be specified in the Statutes”, 
And amended = sub-section (3) provides 
that the advertisement for the pest shall 
be in such form and be published in such 
manner as may be prescribed by Statutes. 
Another provision which has to be noted 
in this connection is the Explanation 
added to the new sub-section (7), ‘The 
Explanation reads: 

‘In this sub-section, ‘fitness’? shall 
mean the possession of (qualifications Pres 
pated by 


sub-sections (1) to (3) of 5. 53 appear In 
paragraph 38 of the judgment. The post 
of the Principal, in the opinion of tha 
Full Bench, was of pivotal importance in 
the life of a college; around him wheeled 
the-tane and temper of the institution; on 
him depended the continuity of ifs tradi- 
tions, the maintenance of discipline and 
the efficiency of its teaching; and the 
right to choose the Principal wes per 
haps the most important facet of the 
right to administer a college: the imposi 

tion of any trammel on that right could 
mot but be considered as a violation of 
the right guaranteed by Art 30 (1) of 
the Constitution and also by Art. 19 (2} 
(f). This was the opinion expressed in 
an earlier case (A, Patroni v. E QG 


Kesavan, AIR 1965 Ker 75 (FB)) with res 


ference to the post of Headmaster of a 
school; and this was adapted as above 
by the Full Bench in the case of Princt« 
pal of a private college. Raman Nayar, 
C. J., who wrote the judgment of the 
Bench, then observed that, for ene 
suring that only proper persons were ap- 
pointed to the post of Pune pel the 
qualifications necessary might be prest 
ribed and the mode of a e for the 
purpose of securing the best men might 
also be laid down; but to go beyond that 
and place any fetter on the choice 
would be an unreasonable interference 
with the right of management. In con 
sidering this question, the learned Chief 
Justice took care not to lose sight of the 
paramount Importance and the prospects 
of advancement of the staff too; but His 
Lordship held that those considerations 
must yield to the right of the manages 
ment to secure the services of the best 
person available for the post of Principal 
The learned Chief Justice then proceeded 
to consider the provision contained in 
sub-sec, (2), viz. that an outsider would 
be selected only in the absence of a suit< 
able person among the teachers of the 
college or colleges, His D cons 


SS 
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sidered the provision in sub-section (3) 

as to what should seniority and merit 
ee and the learned Chief Justice made 
Tt clear that the expression ‘seniority- 
etum-fitness’ in sub-s. (7) meant that due 
and equal regard should be paid both to 
seniority and to fitness, and since fitness 
‘was a matter of a degree, a senior person 
could be overlooked in favour of a junior 
who was demonstrably more fit for the 
appointment than the senior. This meant 
fwo or three things that an unfit person 
was not entitled to promotion merely be- 
cause he possessed the necessary quali- 
fications; that, even among fit persons, 
one might be demonstrably more fit than 
another, though the former was junior 
fto the latter; and that merit did not mean 
mere fitness, but fitness of one in com- 
parison with fitness of another, ie, one 
being more fit than another, 


6. In the light of this reasoning, 
which was approved by the Supreme 
Court. too. the newly added sub-sections 
{1) to (3) cannot be` upheld. What sub- 
section (1) does is to give power to the 

. University to prescribe qualifications for 
{Principals in private colleges by Regula- 
tions. And the new sub-section (2) is 
practically the same as the old sub-sec- 
tion (2), which wag struck down. In the 
guise of prescribing qualifications by Re- 
gulations and by providing that a vacancy 
fn the post of Principal shal] be filled 
up by the appointment of a person pos- 
sessing the prescribed qualifications from 
among the teacherg of the college or col- 
leges. what was sought to be prevented 
by the Full Bench is sought to be brought 
back and perpetuated. In other words, 
the right to choose the best person as 
Principal which was protected by the 
Full Bench is sought to be interfered 
with under a guise. Undoubtedly there- 
fore, the newly added sub-sections (1), (2) 
and (3) of 5, 53 cannot stand, 


Regarding sub-sections (4). 6), 
6). To and (10), no serious objection is 
taken. But. sub-section (7) is attacked, 
and more so the Explanation to the sub= 
section. Since this sub-section does nof 
relate to the appointment of Principal (re- 
lates only to appointment to a. post other 
than that of a Principal and that of a 
Jowest grade teacher). the reasoning of 
the Full Bench touching the appointment 
of Principal. cannot apply to this sub-sec- 
tion. And in the light of the interpreta- 
tion placed by the Full Bench on the ex~ 
pression ‘seniority-cum-fitness’, this sub- 
section. which is similar to old sub-sec~ 
tion (7) which was not struck down, has 
to remain. But. the Explanation to sub- 
section (7) stands on a different footing. 
In thig Explanation. the term ‘fitness’, 
which was explained or interpreted by 
the Full Bench, ig sought to be given an- 
other meaning, namely, on of 
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qualifications prescribed by Regulations”. 
As we have already indicated, “prescrib- 
ing qualifications by Regulations” under 
sub-section (1) appears to be with a view 
to defeat the effect of the decision of the 
Full Bench; and the Explanation to sub- 
section (7) is another sly step in the same 
direction. The obvious attempt is to 
nullify the effect of the interpretation 
put by the Full Bench on the expression 
‘seniority-cum-fitness’ in the body of the 
sub-section. Therefore, this Explanation 
cannot also stand. And we also make it 
clear that, since sub-section (2) has been| ° 
struck down, the reference to this sub- 
section in sub-section (5) becomes otiose, 


8. Sub-section (9), as it originally 
stood, gave a right of appeal to an aggri-« 
eved teacher, aggrieved by an appoint- 
ment to a post other than that of a Prin- 
cipal and that of a lowest grade teacher, 
to the Syndicate: in other words, the sub- 
section gave a right of appeal against an 
eppointment under sub-section (7). The 
Full Bench felt that a body like the 
Syndicate would not be a proper appellate 
forum and that such an appeal, for that 
reason, would be an unreasonable inter- 
ference with the right of management 
both under Art. 19 (1) (Ð) and under 
ae 30 (1). The newly added sub-sec- 

tion (9) provides for a right of ee 
for an aggrieved teacher against the a 
pointment of a Principal melee sub~g. D 
and against appointments under sub-sec- 
tion (7). This sub-section has thus made 
a further inroad into the right of the 
management regarding the appointment 
of a Principal against which there was 
no right of appeal provided in the parent 
Act, the only provision in sub-section (3) 
thereof being the obtaining of the ap- 
proval of the Syndicate to such appoint- 
ment. For the reason that the newly 
added sub-section (2) ig to fall as uncon- 
Stitutional, the right of appeal against 
such appointment of the Principal under 
sub-section (9) must also fall. However, 
the right of appeal against an appoint- 
ment under sub-section (7), now that the 
forum for the appeal is not the Syndi- 
cate. does not appear to suffer from any 


9. In this connection. the decision 
of the Supreme Court in D, A. V. College 
y. State of Punjab. Writ Petn. Nos, 256, 
ete. of 1970 = (reported in AIR 1971 SC 
1737) has been brought to our notice 
but we think that no separate or ela- 
borate consideration of this decision is 
called for. 

10. The result is that. in so far 
as amendments to Section 53 are con- 
cerned, sub-sections (1), (2) and (3). the 
Explanation to sub-section (7) and the 
right of appeal to the Vice-Chancellor 
provided under sub-section (9) against 
the appointment of Principal under sub- 
section (2) must all be held unconstitu- 
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tional, since they violate Art 19 (1) Q 
and Art, 30 (1) of the Constitution. 


11. Now we come to the amend- 
ment of Section 56. As already stated, 
sub-sections (2) and (4) of this section in 
the parent Act were declared to be un- 
constitutional Sub-section (2) related to 
the dismissal, removal or reduction in 
rank of a teacher in a private college 
The sub-section provided that, without 
the previous sanction of the Vice-Chan- 
cellor, no teacher of a private college 
should be dismissed, removed or reduced 
fim rank or placed under suspension for 
a continuous period exceeding fifteen 
days. The reason for striking down sub- 
section (2) appears in paragraph 41 of 
the judgment of the Full Bench; ‘and 
Raman Nayar, C. J. observed that ft 
‘would so affect disciplinary control as to 
be subversive of discipline and could 
hardly be regarded as a regulation or a 
restriction in the interest of the institu- 
tion or of the general public. The learn- 
ed Chief Justice also pointed out that the 
Vice-Chancellor could hardly be expect- 
ed to bave the time to deal with such 
matters; and the long delay that would 
mecessarily be involved would by itself 
render the Management’s powers of dis~ 
ciplinary control largely ineffectual, And 
the learned Chief Justice suggested that 
the proper remedy against any abuse of 
the disciplinary power would be an ap- 
peal And that leads us to the provision 
for appeal contained in sub-section (4). 
The appeal provided was to the Syn 
cate; and this sub-section. the learned 
Chief Justice observed. suffered from the 
defect of the appeal being to a forum 
which seemed entirely unsuitable for the 
purpose. And for these reasons gub- 
séctions (2) and (4) were struck down, 


12. Sub-section (2) newly added to 
Section 56 provides that no teacher of a 
private college shall be kept under sus- 

on except when disciplinary proceed- 
ings are initiated against him. Sub-sec- 
tion: (2-A) provides that. when a teacher 
of a private college is suspended for a 
period exceeding fifteen days, the matter 
together with the reasong for the sus- 
pension shall be reported to the Vice- 
Chancellor. (We may observe that no 
serious objection is taken against 
` sub-section). Sub-section (2-B) provides 
that any disciplinary proceeding initiated 
under sub-section (2) shall be completed 
within a period of three months or with- 
in such further period as may be allow- 
ed by the Vice-Chancellor. An appeal is 
then provided to the Appellate Tribunal 
from the order of the Vice-Chancellor 
declining to extend the time. And such 
an Appellate Tribunal is provided under 
Section 59-A, the newly added gection. 


13-14. It is contended by the coun- 
gel of the petitioner that sub-sections (2) 


M. M. John v, State (Raghavan C. J} <- 


- ALE 


and (2-B) should be struck down. The 
Government Pleader has contended that 
sub-section (2) is intended to protect tha 
staff; what- it provides ig only that no 
teacher should be kept under suspension 
except when disciplinary proceedings are 


initiated against him. The Government 
Pleader has argued that. but for such a 
provision, a teacher will not be protect- 
ed. no iplinary proceedings may be 
initiated against him and he may be puf 
under suspension without any good rea- 
son. The argument of the petitioner's 
counsel against sub-section (2-B) has been 
that the period of three months provided 
flor the completion of the disciplinary, 
proceedings is too short and, therefore, 
that section is elso an undue interference 
with the right of management.. 

15. We do not think that this con’ 
tention of the petitioner can be sustain» 

We feel that the provision. that a 
teacher could be kept under suspension 
only on initiating disciplinary proceedings 
against him. should ‘be construed as one 
jn the interest of the teacher as well as 
in the interest of the public. And we do 
not that this provision will so 
affect disciplinary control as to be sub= 
versive of discipline in the college. The 
period of three months provided in sub- 
section (2-B) may not also be unduly 
short We e sure that no Vice-Chan= 
celor. who knows or has experience of 
administrative delays. will be unreason~ 









stitutional right guaranteed to the mana 
gement; and no objection is teken agains 
them either. 

16. The decision of the Supreme 
Court in V. P. Gidroniya v. State of 
Madhya Pradesh. (1970) 1 SCC 362 =w= 
(AIR 1970 SC 1494) pointing out the dis~ 
tinction between suspending the contract 
of service of a servant and suspending 
him from performing the duties of his 
office on the basis that the contract is 
subsisting has been brought to our notice. 
And the question as to what. in the light 
of this decision, will be the effect of 
putting a teacher under suspension has 
also been discussed. We do not think 
that we need express any opinion on that 
question in this case, ~ 





s 


- are not prejudiced. 
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17. Section 59-A deals with the 
constitution of an Appellate Tribunal 
The Tribunal to be constituted consists of 
a Chairman, a judicial officer not below 
the rank of a District Judge nominated 
by the Vice-Chancellor in consultation 
with the High Court, and two other mem- 
bers. One of the members is to be a 
person, who is neither a teacher nor a 
person connected with the management 
of a private college. to be nominated by 
the Syndicate from among the members 


of the Syndicate; and the other member. 


js to be another person. who is or has 
been an officer of the Government, not 
below the rank of a Joint Secretary. to 
be nominated by the Government. There 
are also provisions fixing the term of 
office of the Chairman, etc., ete. Such 
a Tribunal cannot be considered to be a 
Tribunal which will interfere with the 
right of management or a Tribunal which 
will not act judicially. In fact, the peti- 
tioner has not objected to this. 

In the result, we allow the 
t petition in part and strike down the 
. (2) and (3) 






point out further that. as a consequence 
of striking down sub-section (2), the re- 
ference to this sub-section in sub-s, (5) 
becomes ‘otiose. And again es a con- 
sequence, the proceedings of the Syndi- 
cate mentioned in the Explanation to 
sub-section (9). which will stand trans- 
ferred to the Vice-Chancellor, will only 
be those proceedings other than proceed- 
ings against the appointment of Princi- 
pal. However, we pass no order regard~ 


ing ts, 
S Petition partly allowed, 
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P. SUBRAMONIAN POTTI. J. 
Narayani Kamalakshi and others, Ap- 
pellants v. Kunchiyan Bahulayan and 
others, Respondents. 
Second Appeals Nos. 1152 and 1229 
of 1966, D/- 31-8-1971. 


(A) Civil P. C. (1908), O. 1, R. 8 — 
Grent of permission under R, 8 should 
not be treated lightly and as a matter of 
course — The Court must see that those 
who are not on the party array but are 
still considered represented in the suit 

. (Para 3) 


(B) Civil P. C. (1908). O. 1. R. 8 — 


` Even in the absence of a formal order 


granting permission under R, 8, direction 
to publish notice is sufficient to infer per- 


FP/FP/D425/72/GNB 


mission being granted. AIR 1933 Lah 

749 & AIR 1959 Bom 491 & AIR 1965 

Ker 200, Rel. on, (Paras 3, 4) 

Cases Referred: Chronological Paras 

AIR 1965 Ker 200 = 1965 Ker LT 
unhalavi 


907. K Musaliar v, 
Abdulla 4 


AIR 1959 Bom 491 = 1957 Nag LJ 


645, Mukaremdas v, Chhagan 
Kisan 4 
AIR 1952 Kutch 92, Chatrabhoi 
Keshavi? V. Ghanshyamlalji 
Ratanji : g 


AIR 1943 Mad 161 = 1943-1 Mad 

LJ 453, Muthukaruppa v. Appavoo 4 
AIR 1933 Lah 749 = 34 Pun LR 

608. Punjab Co-op. Bank v. Hari i 

Singh 4 
In S. A. 1152 of 1966:— 

C. K. Sivasankara Panicker, D. N, 
Potti, P. G. P. Panicker and T. A. Nare- 
yanan Nair, for Appellants; K. N. Nara- 
yanan Nair and N. Sudhakaran, for Res» 
ponent No. 39. 

In S. A. 1229 of 1966:— 


Krishn Nair, for Appellants 
K. N. Narayanan Nair, for Respondent.: 


JUDGMENT:— - Both these second 


‘appeals arise from the same suit. The 


suit is one for declaration that the Ollal 
Devaswom, the properties of which are 
scheduled to the plaint, is a private trust 
of the joint family of plaintiffs and de- 
fendants 1 to 11, for removal of the first 
defendant from the management of the 
Devaswom, for recovery of the assets 
and properties of the Devaswom in his 
hands and for settling a scheme with re- 
gard to the management of the Devas- 
wom. A preliminary decree was passed 
declaring that the plaint Devaswom was 
a private family trust. removing the first 
defendant from management and direct- 
ing recovery of possession of properties 
and funds in the possession of the first 
defendant, vesting the management in the 
second defendant and directing the pre- 
paration of a scheme for the effective ad- 
ministration of the plaint Devaswom. 
Pursuant to this preliminary decree, the 
Court posted the matter for settling the 
scheme. When the plaintiffs put in a 
draft scheme, and none else did so. the 
scheme proposed by the plaintiffs was 
accepted on the ground that there was 
no objection filed by any party to the 
scheme though it was posted for such 
objection. S. A. No. 1229 of 1966 is by 
defendants 4 to 7 and 9 to 11 challeng-~ 
ing both the preliminary decree as well 
as the final decree. S. A. No. 1152 of 
1966 is the appeal by defendants 20 and 
21 challenging the preliminary decree. 


2. In the main appeal, S., A. No. 
1229 of 1966. the challenge to the preli- 
minary decree is on the ground that the 
suit which is apparently instituted as one 
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on behalf of the family of the plaintiffs 
is bad for non-joinder of necessary par- 
ties. It is contended that though some 
members of the tarwad are impleaded as 
plaintiffs and some as defendants, the 
parties so impleaded do not exhaust the 
entire membership of the tarward. That, 
of course, is seen to be true as admitted 
by P. W. 1 himself when he was cross- 
examined. A number of members have 
been left out from the suit. It would 
appear that considerations of expediency 
and convenience have alone been the 
guiding factor in impleading parties in 
fhe suit. The members whose addresses 
were not available and who were not re- 
siding locally, have apparently been left 
out. In answer to the plea of non-loin- 
der of these parties, the plaintiffs would 
point out that there has been a motion 
for treating the suit’ as a representative 
one and, therefore, though all the mem- 
bers are not on the party array, they 
must be deemed to have been represented 
fn the suit. Along with the replication 
filed in: answer to the written statement, 
a petition wag filed seeking permission 
under Order 1, Rule 8 of the Code of 
Civil Procedure and- requesting orders 
for publication of notice to the respond- 
ents and, on 
tion. Counsel attacks these proceedings 
on the ground that no order has been 
passed granting. permission under O. 1, 
R. 8 and. therefore, the decree passed in 
this case is bad: Consequently, there- 
fore, according to counsel. those who are 
not actually parties, ghall not be deemed 
fo be represented in the suit. It is. there- 
fore, urged thet for that reason the suit 
must be found to be bad 
dismissed. 


3. In suits where there are nume- 
rous parties it is open to any party to 
seek representation by resort to Order 1, 
Rule 8 of the Code of Civil Procedure. 
The term ‘numerous’ has received judi- 
cla] interpretation and it has been said 
- that this is not a term of art. It is not 
f) be read either as innumerable or as 

fless or even as unascertainable. The 
determination of the question whether 
the parties are ‘numerous’ must neces- 
sarily depend upon the.allegations in the 
plaint and the nature of the.suit. These 
are matters for consideration by the Court 
at the time of granting permission. Who 
are sought to be represented and whe- 
ther they are persons whose addresses 
are ascertainable is a matter which the 
Court must be told. The party who seeks 
. Such representation under O. 1, R. 8 
must necessarily furnish addresses of 
such persons. That is because notice to 
such persong by publication is to be re- 

to only when personal service on 
them is found to be not reasonably prac- 
Heable. The Court will be in a position 
to whether such notice by per- 


that, court directed publica-- 


and must be 


“therefore no 


sonal service could be taken only when 
all these facts are before Court. When 
the Court decides to grant permission, 
and issues notice to the parties, the pro- 
ceedings in the suit willbe binding on 
the parties who are sought to be repre- 
sented. Since the consequence of a deci~ 
sion reached with parties represented 
under Order 1, Rule 8 ig one of debarring 
them from 


again. 








sult, and any contest by 
them on the same question later would 
be barred by res judicata, Therefore, the 
Court owes a duty to those who are not 
on the party array but are still con- 
sidered as represented fn the suit to 
that they are not prejudiced. In con- 
sidering any application 


{ personal service 
would not be impracticable, the Court 
must necessarily direct such personal ser- 


` vice on the parties besides publication. 


I am referring to this aspect in thig case 
for a particular reason, I have found 
thet applications moved for such per- 
mission are being treated very: lightly. 
Notwithstanding the failure of a Court 
to pass an order on a petition under O. 1, 
R. 8. the Court shall assume guch per- 
mission being . granted to the parties 
where the Court has directed publication. 
In resorting to that course, I have satis- 
fied myself that no injustice wag done 
to the parties concerned. I am aatisfied 
that the decree is. in no way, prejudicial 
to those sought to be represented and 
necessity -to reopen the 
decree arises at this distant date. On the 
other hand, to reopen the decree on the 
basis that there has been technically an 
irregular approach to the case in the 
matter of granting permission under O, 1, 


R. 8 would be to put the clock back‘by ` 


more than eight years and to start the 
litigation afresh. a litigation which has 
consumed considerable time of the Court 
and the parties. J see no reason to adop 
such a course, 


ai 
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4, The view that mere omission 
fo pass a formal order granting sanction 
would not vitiate the decree was expr 
by the Division Bench of the Lahore High 
Court in Punjab Co-op, Bank y. Hari 
Singh, ATR 1933 Lah 749. The learned 
Judges referring to various decisions on 
fhis question said: is well settled 
that the permission may be inferred from 
the proceedings of the trial Court”. 
such a fo order giving permission 
under a 1, Rule 8 is not necessary is 

by Justice Gokhale 
of the Bombay High Court in Mukarema= 
das v. Kisan, AIR 1959 Bom 491. 
In fact the learned Judge took the view 
that the permission under Order 1, Rule 8 
can be granted even at the appellate 
stage, 
Madras High Court in Muthukaruppa v. 
Appavoo, AIR 1943 Mad 161 and that in 
Chatrabhoj Keshavii v. puaeebyarlall 
Ratanji, AIR 1952 Kutch 92, Mathew, J. 
seid in Kunhalavi Musaliar v. Abdulla, 
1965 Ker LT 907 = (ATR 1965 Ker 200) 


Barrer sss.. that the Court must be 
deemed to have given its permission when 
it ordered the publication of the notice 


in the paper,’ 
Though in the cases which are relied on 
by the learned adze jn that case the 


permission gought for was granted before 
the disposal of the suit, my learned 
brother was prepared to extend the rule 
even to cases where no ion was 
specifically granted at any stage but the 
Court had directed publication of notice 
to the persons who are said to be re- 
presented deeming such order as neces- 
sarily involving prior grant of permis- 
sion. I would respectfully adopt the view 
land hold that in this case a direction to 
publish notice is gufficient to agar see 


ease, I think it will be better to avoid 
such circumstances and consider applica- 
tions judicially. 


5. Counsel also contended that he 
bas objection to the preliminary decree 
on the ground that his properties are on 
ected to be recovered from him. I da 
mot wumderstand the statement. The 
decree as it appears ig against the first 
defendant and the properties in his pos- 
session. J cannot see how about this the 
appellants before me in S. A. No. 1229 of 
1966 can have an na E fer Counsel 
points out that in appellate Judgment 
there ig a ae to a decree for re- 
covery of all aay and that is how 

be feels aggrieved. must state here 
at observation of to learned Judge £ 
clearly erroneous and ft js contrary to 
the ae of the decree, ; 


6. Tt is also conten ended by the a 
pellents in S, ‘a No. 1229 of 1960 that tha 


final decree passed is objectionable as 
sufficient time was not given to file ob- 
fection to the scheme. Even at the hear- 
ing I am not told of any particular ob» 
jection to the scheme which has been 
adopted. If really parties were aggriey= 
ed by the scheme, they would be ready 
with their objection and would be in a 
position to say what their objections are. 
I have gone through the scheme myself 
and I do not see any reason why 1 
should, on the face of it, appear to be ob- 
jectionable, Of-course, it is open to any 
party who, efter the working of the 
scheme, feels that it operates to the pre~ 
judice of the family. to seek to alter or 

modify the scheme properly and, there- 
fore, on that gcore there cannot be any. 
grievance, : 

Te There is yet another contention 
and that relates to E Schedule item, 8 
is contended that the release of a mort- 
gage in regard to this item wes taken 
in the names of first defendant and sixth 
defendant jointly. and, _therefore, sixth 
defendant has got interest in regard ‘to 
the mortgage so far as that item is con~ 
cerned, But it has to be remembered 
that first defendant came into manage 
ment under a power of attorney in 1952 

the release is taken long thereafter 
and the consideration for the release ahr 
only Rs, 199/-.- Considering the asse 

of the Devaswom available to the fir ice 
defendant and the fact of association of 
the first defendant along with the sixth 
defendant in taking the release. I see no 
Teason to interfere with the deciston of 
the courts below on the question of 
special right claimed by defendants 1 and 
6 in regard to that item. 

8. The last of the picker la con 
cerns the question raised in S. A. No. 
1152 of 1966. There, the complaint? ig 
that defendants 20 and 21, who are the 
legal representatives of the first defend- 
ant, have not been found to be entitled 
to the special right in regard to E Sche- 
dule. This is a claim similar to that se? 
up by the 6th defendant, In meeting this 
contention, the Court below said that the 
first defendant set up this claim and, 
therefore, defendants 20 and 21 have no 
locus © is not correct. On 
the merits, I said earlier that the appel- 
lants have no case since the mortgage 
right is released after the first defend- 
ant came into management. There is a 
simflar claim for epeal right in regard 
to the building in A Schedule. It Is nof 
shown how there is any foundation for 
this claim. Jn the case it has not been 
proved that the first defendant is entiti» 
ed to any such right, 

9. In the result, both the second . 
appeals are dismissed. Parties are dire 
ected to suifer costs in these appeals. 

Appeals dismisseth 


a eet 
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T. S. KRISHNAMOORTHY IYER AND 
P. UNNIKRISHNA KURUP., JJ. 

K. Mohammadkutty, Appellant v. 
The Gwalior Rayons Silk Mig. (Wvg.) 
Co. Ltd., Respondent. 

A. S. No. 32 of 1971 and C. R. P. 326 
of 1971. D/- 14-7-1971 against order of 


Sub J., Kozhikode in O. P. No, 236 of . 


11965 and O, S. No. 102 of 1965. 


Arbitration Act (1940), S. 30 (a) — 
“Umpire has misconducted” — The ques- 


. tion of misconduct does not arise if while | 


recording of evidence in his presence with 
consent of both parties he questions wit- 
nesses for clarifications and discusses with 
arbitrators on procedure. AIR 1955 Nag 
126 & AIR 1952 Nag 314, Dist.; (1858) 27 
Ex 301, Ref. (Paras 8 and 9) 


The award is vitiated for misconduct 
of umpire when he does not have dis- 
seussions with the arbitrators on the dis- 
pute and does not influence the course of 
the proceedings with suggestions on con- 
clusions, When the very purpose of re- 
cording evidence in his presence is to 
avoid duplication of proceedings it is 
open to him to so question the witnesses. 

(Para 8) 
Cases Referred: Chronological Paras 
JAIR 1955 Nag 126 = ILR (1955) 
Nag oak, Chouthbmal v, Ram-< 
chandr : 
AIR „1952 Nag, a =' 1952 Nag LI 
Firm Gaurishenkar Shyam~ 
ere V. Bibarilal 8 
(1858) 27. Ex 301, Winteringham v. 
Robertson 8 
In A. S. No, 32 of 1971:— 

K. P. Radhakrishna Menon and K. K. 
Ravindranathan, for Appellant K. P, 
Kesava Menon, for Respondent, 

In C. R. P. No. 326 of 1971:— 

K. pore cas P. Thankappan, P. K, 
Suresh and G. K. Bharathan, for Peti- 
tioner. 

KRISHNAMOORTHY JYER, J.: The 
appeal and the revision petition arise out 
of arbitration proceedings without inter~ 
yention of Court based on the Arbitra- 
ton Act in pursuance to the contract 
dated 6-4-1961 between. the appellant and 
the respondent for the construction of 
certain buildings and other engineering 
works at Mavoor in Calicut for the wood 
pulp division of the respondent, Clause 67 
of the Contract provided that any dispute 
between the parties arising out of the 
same had to be referred to two arbitra- 
tors one to be nominated by the appellant 
and the other by the respondent and the 
-gaid clause authorised the arbitrators to 
appoint an umpire to act in case of any 
difference of opinion among them. 
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a 


” K. Mohammedkutty v, G. R. S, Mfg. Co. (K. Iyer J3. 


ALR. 

2. In view of the difference of 
opinion in the working of the contract 
the parties invoked clause 67 of the Con- 
tract. The appellant nominated Sri S, 
Ganapathia Pillai, a retired Judge of the 
High Court of Madras. while the respond- 
ent nominated Sri K. Sankaran. a retired 
Chief Justice of the Kerala High Court as - 
arbitrators to act and the arbitrators in 
their turn appointed Dr, P, V. Raja- 
mannar, Tetired Chief Justice of the 
Madras High Court as the umpire. In 
view of the difference of opinion -between 
the arbitrators the matter was referred 
to the umpire who passed the award 
dated 23-9-1965. 

3. The appellant filed O. P. 236 of 
1965 under Section 13 of the Arbitration 
Act. 10 of 1940 in the Court below to set 
aside the award on the ground that the. 
umpire misconducted himself within the 
meaning of Section 30 (a) of the said Act. 
The petition was dismissed by the Court 
below and the appeal is directed against 
the said order. 

4. The umpire produced the award 
In Court with a statement under S. 14 (2} 
of the Arbitration Act and the said state~ 
ment was registered by the Court below 
as O. S. 102 of 1965. The learned Judge 
passed a decree in terms of the award 
and the revision petition is directed 
against the said decision. 

5. In paragraph 12 of the award - 
it Is stated thus-— 

“In view of the complexity and ex= 
fensive nature of the evidence likely to 
be adduced, it was considered desirable 
that the Umpire should sit along with 
the two Arbitrators throughout the hear- 
ing to obviate the necessity of adducing 
the entire evidence over again before the 
Umpire, case there was a difference 
of opinion between the Arbitrators”. : 
It is. agreed between the parties that the 
umpire sat with the arbitrators through- 
out the course of the entire proceed- 
ings. The misconduct in the umpire 


‘alleged by the appellant is thet he was 


during such sitting participating in the 
proceedings before the arbitrators, Para- 
graph 5 of the Original Petition to sef 
aside the award states: 

“From the very commencement of 
the proceedings, the Umpire Shri P. V. 
Rajamannar, also sat along with the arbi- 
trators, taking a very active part in the 
conduct of the proceedings and in the 
Mesoni in the course of the proceed- 

gs” 
One of aoe arbitrators ‘Sri K. Sankaran 
examined as R. W, 1 deposed as follows: 

“Before commencing the recording of 
evidence there was a discussion between 
myself Ganepathia Pillai about the 
probable volume of evidence that may 
have to be recorded in view of the points 
of dispute between the We felt 
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that a considerable volume of evidence 
will have to be recorded. We also felt 
that in case of difference of opinion be- 
tween us the matter will necessarily have 
to go before the umpire, In such an 
event it will be in the interest of the con- 
testing parties to avoid repetition of the 
recording of the evidence before the 
umpire and such a petition would have 
entailed avoidable delay in the final deci- 


sion. It would also have entailed con- 
siderable additional expenses for both 
parties. In view of all these aspects we 


thought that it would be to the benefit 
of all concerned to permit the umpire 
also to sit with the arbitrators at the 
tecerding of the evidence so that in the 
event of his being called upon to pro- 
nounce a final award, it may be neces- 
sary for him only to hear the arguments 
of both sides in the light of the evidence 
already recorded. The idea was put to 
the respective parties by the Arbitrators 
and they also agreed that it will be 
better to permit the umpire to sit along 
with the arbitrators at the recording of 
the evidence. Accordingly the entire evi- 
dence was recorded in the presence of all 
the 3 of us The procedure stat- 
ed above was adopted with the full con- 
sent of both the parties”. 

6. It has to be pointed out at this 
stage that no point was made by coun- 
sel for the appellant from the fact that 
the umpire was present during the entire 
proceedings before the arbitrators. On 
the other hand, counsel for the appellant 
submitted that this was very necessary 
to avoid duplication of the proceedings 
before the umpire in case of difference 
of opinion between the arbitrators his 
only complaint being that the umpire 
was actually participating in the proceed- 
ings before the arbitrators, 

KE Rule 4 in Schedule I of the 

Arbitration Act is in these terms: 
_ “If the arbitrators have allowed their 
time to expire without making an award 
or have delivered to any party to the 
arbitration agreement or to the umpire a 
notice in writing stating that they can- 
not agree, the umpire shall forthwith 
enter on the reference in lieu of the 
arbitrators”. 

The above rule was relied on to show 
that any active participation of the umpire 
in the proceedings can be only on a 

difference of opinion between the arbi- 
- trators. The question for consideration 
is was there any active participation by 
the umpire in the proceedings before the 
arbitrators. The plea of the counsel for 
the appellant was if the umpire has put 
any questions to any of the witnesses 


econo ereeses 


examined before the arbitrators and if- 


he has thus taken part in the discussion 

at the time of the examination of wit- 

nesses it will amount, to active participa- 

tion by the umpire in the proceedings. 
1972 Ker/18 XI G—31 
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In support of his contention counsel for 
the appellant relied on a decision of the 
Nagpur High Court in Chouthmal v. Ram- 
chandra, AIR 1955 Nag 126 at p. 135. The 
learned Judge observed: 

“The word ‘umpire’ is a term of arf 
and has a special meaning in the law 
relating to arbitrators. The agreement 
was scribed by a lawyer who evidently 
understood what an umpire’s functions are 
in arbitrations. An umpire may be ap- 
pointed by the selected arbitrators or the 
appointmerit may be made by the con- 
tending parties. The umpire only acts 
when there is a difference between the 
arbitrators themselves. He may sit with 
the arbitrators and watch the proceed- 
ings, hear the evidence and look into the 
papers, but he is not supposed to confer 
with the arbitrators so as to mquid their 
decision, 

* ” s * 

In our opinion, Nagarmal was ap- 
pointed an umpire and his position was 
correctly understood by the parties and 
by the arbitrators, including Naganmal. 
If Nagarmal acted before there was a 
difference, this would constitute an illege- 
lity, though there was no gbjection to 
hhis sitting with the arbitrators. He could 
not influence their opinion. See ‘Winter-~ 
ingham v. Robertson’, (1858) 27 Ex 301 
at p. 303”. 

Counsel for the appellant submitted 
relying on the above observations that 
the umpire was in the course of the pro- 
ceedings putting some questions to some. 
of the witnesses and this amounts to his 
having acted in the reference which will 
vitiate the entire proceedings. In our 
view, the proposition advanced by coun- 
sel for the appellant is very wide and 
cannot be supported by the decision relied 
on by him. 

8. In Firm Gaurishankar Shyam- 
sunder v. Biharilal, AIR 1952 Nag 314 
also relied on for the appellant a bench 
of the Nagpur High Court observed quot~ 
ing a passage from Sircar’s Law of Arbi- 
tration thus: 

"The next point is that the award 
being the result of the joint deliberations 
of the two arbitrators and the umpire 
was illegal. In support of this argument 
the learned counsel relies upon the 
following observations at page 154 of 
Sirear’s Law of Arbitration: . 

‘The umpire cannot sit with the arbi- 
trators and hear evidence, but this fact 
by itself will not be sufficient ground for 
setting aside the award, if the umpire 
does not interfere in any way’. 

These observations make it perfectly 
clear that the participation by an umpire 
in. arbitration proceedings is no groun 
for setting aside an award”. = 
In the two cases of the Nagpur High 
Court the question considered was whe- 


- ther it was open to an umpire to parti«- 
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cipate in the proceedings. 
mooted before us was not considered and 
did not arise for consideration in those 
proceedings. On the other hand, in 
Russell on Arbitration, Seventeenth Edi- 
tion, at page 152. it is stated: 

' “In order to save the delay and ex- 
pense of two investigations of evidence, 
it is often arranged that the umpire shall 
sit with the arbitrators and hear the evi- 
dence once for all. If without any special 
arrangement the umpire sits with the 
arbitrators and hears the evidence. that 
is no ground of objection to the award, 
but the umpire ought not in such a case 
to interfere with the arbitrators when 
they discuss the case”. 

In support of his statement of law the 
learned author has relied on three deci- 
sions which we think it unnecessary to 
repeat in this judgment. ‘In this connec- 
tion we will also refer to the decision in 
(1858) 27 Ex 301 at p. 304 Watson, J. ob- 
served: 

~The umpire was appointed to concur 
in considering and determining the 
matters referred: that is, to sit with them 
and concur with them in hearing and 
considering those matters, and to make 
the award if they could. not agree”. 

It was not suggested before us that 
the umpire took part in the discussions 
by the arbitrators of the disputes referred 
to them. It was also not suggested that 
any attempt was made by the umpire to 
influence in the course of the proceedings 
by making suggestions regarding the con- 
clusions to be reached on any of these 
matters. It is clear from the evidence of 
R. W. 1 that the recerding of evidence 
before the umpire by the arbitrators was 
done with the full consent of the parties 
also. R. W. 1 has also stated further 
that “excepting matters regarding the 
procedure to be.followed to expedite the 
recording of evidence, no other matter 
was considered at that stage by the arbi- 
trators or the umpire”. Much was made 
from the statement of R. W. 1 to the 
effect that the umpire at the time of re- 
cording of the evidence was also on some 
occasions used to put questions to the 
witnesses for clarifying certain matters. 
Apart from that it was also stated by 
R. W. 1 that there was a discussion be- 
tween the arbitrators and the umpire re- 
garding the procedure to be followed in 
the matter of marking certain undisputed 


the parties. We do not think that from 
this it can be inferred that the umpire 
was acting in the reference. When on 
account of his appointment the umpire 
can sit and is expected to follow the 
evidence taken before the arbitrators it 
is open to him to put questions to the 
witnesses to clarify certain matters. The 
very purpose of the presence of the um- 
pire at that stage was to avoid a duplica- 





State v. A. R. S. Sait 
The question . 


entries in the books of account between. 


AL R.. 
tion of the proceedings before him, whem 


it became necessary for him to act in the: 


reference and if that is the purpose to- 
hold that putting questions by an umpire 
when witnesses are examined before the- 
arbitrators to clarify certain matters will 
vitiate proceedings will defeat the very- 
purpose of taking of the evidence in the 
presence of the umpire also. . 
9. We. therefore, do not find that; 
the proceedings or that the award is; 
vitiated by any misconduct in the umpire.|. 
We, therefore, hold that the appeal has’ 
no merit; we dismiss the same with: 
costs. In view of our decision in the ap- 
peal the civil revision petition elso is 
without any merit and we dismiss the 
same. We have our own doubts whether- 
it was not necessary for the party to 
have preferred an appeal against the 
decision in the original suit. But it is- 
mot necessary for the purpose of this: 
case to decide the same as no preliminary 
objection was raised at the time of hear- 
ing against the sustainability of the revi-- 
sion petition. We make no order: as to: 
costs, 
Appeal and petition: 
dismissed.. 
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G. VISWANATHA IYER, J. 

State of Kerala, Appellant v. A. R. 
Sulaiman Sait and others, Respondents. 

A. S. No. 652 of 1971, D/- 31-5-1972. 

Index Nofte:— (A) Land Acquisition 
Act (1894), S. 23 — Land to be acquired’ 
having trees thereon — Compensation -—— 
True market value of land on centage 
basis, plus value of timber thereon should 
be the compensation. 

Brief Note:— (A) When the entire 
area to be acquired is valued on a centage 
basis as vacant land valuation of trees: 
thereon on a capitalised basis without 
deducting the value of the space occupied’ 
by such trees should not be made. The: 
only correct method to award the com-- 
pensation is to determine the true 
market value of the land on centage basis= 
and the timber value of the trees. whether 
yielding or non yielding standing on it, 
added to the value so fixed. AIR 1969 
Ker 265, Rel. on. (Para 4) 

Index Note:— (B) Land Acquisition: 
Act (1894). S. 23 — Valuation by belt 
system — Lie and nature of land can: 
justify valuation by belt system. AIR: 
1971 SC 465, Followed: AIR 1953 Trav- 
Co 177 & 1961 Ker LT 723, Held implied- 
ly overruled by AIR 1971 SC 465. 

(Para 6) 

Cases Referred: Chronological Paras- 
AIR 1971 SC 465, Mathura Prasad. 

Rajgharia v, State of West Bengal F 
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AIR 1969 Ker 265 = ILR (1969) 1 
Ker 455, State of Kerala v. Mari- 
amma Abraham 3 
1961. Ker LT 723 = 1961 Ker LJ 
352, Ananthan Pillai v. State of 
Kerala . 5 
AIR 1953 Trav-Co 177, Kunju- 
krishna v. State 5 
Govt. Pleader, for the State; K. 
Shahul Hameed and K. K. Mathew, for 
Respondents. ; 
VISWANATHA IYER, J. :— This ap- 
peal is by the State against the decision 
of the Alleppey Sub, Court in L. A. R 
No, 54 of 1970. An area of 6 acres of 
land comprised in two survey numbers, 
511/1-11 and 512/C3-2, situated in the 
Alleppey Village was acquired by the 
Government for the purpose of construc- 
tion of South Police Quarters, Alleppey. 
Section 3 Notification was issued on 8-4- 
1969 and the State took possession on 
15-7-1970. Pattadars, namely plaintiffs 1 
to 10, who were in actual possession of 
the land, claimed’ compensation at the 
rate of Rs, 1,200/- per cent. The Land 
Acquisition Officer awarded compensation 
at the rate of Rs. 940/- per cent for 38 
‘cents adjoining the road and at the rate 
of Rs, 750/- per cent for the remaining 
area of 5 acres 62 cents. From the 
amount so fixed, a sum of Rs. 6,894.74 
was deducted towards reclamation 
charges. The value of the land in actual 
occupation of the kudikidappukars, (25 in 
number) amounting to Rs. 20,460.58 was 
further deducted. The balance comes to 
Rs. 4,29,864.67. A sum of Rs, 7,108.95. 
towards timber value of trees in the pro- 
perty acquired was added to this figure. 
Thus, a total compensation of Rupees 
4,36,973.62 was awarded to the plaintiffs 
towards land’ value and value of trees. 
The buildings were separately valued. 
Adding thé value of the buildings and a 
solatium of 15%, a grand total of Rupees 
5,02,519.66 was awarded to the plaintiffs. 
Dissatisfied with this award, the plain- 
tiffs rfoved for a reference under Section 
20 off the Land Acquisition Act, to the 
Sub Court, Alleppy. The Sub Court took 
- the’view that the valuation by the belt 
system was bad and had been deprecated 


/ by the High Court and hence fixed a 


uniform rate of Rs. 1,000/- per cent for 
the entire area 'claimed by the plaintiffs. 
The Court below also took the view that 
the value fixed for the trees was very 
inadequate and, accepting the Commis- 


sioner’s report and evidence regarding the’ 


walue of the trees, held that a further 
sum of Rs. 63,317/- was due to the plain- 
tiffs. In comformity with these conclu- 
sions, a decree was passed. It is against 
this decree that the State has filed the 
appeal. -" 


2. Three points were raised-in the 
appeal by the learned Government 
Pleader. One was that when the land 


nn 
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- with trees was valued at a particular 


amount per cent. trees could not be sepa- 
rately valued on a capitalised basis and 
the value thereof included in the com- 
pensation. According to him, if the capi- 
talised value of the trees was to be taken 
as the compensation. proportionate area 
for the space occupied by the trees should 
not be valued separately: or, in other 
words, wheh compensation for trees was 
awarded on a capitalised basis, the value 
for the space occupied by the trees 
should be deducted from the total com- 
pensation. - His second contention was 
that the Court below was wrong in tak- 
ing the view that the valuation by belts 
could not be adopted in fixing the market 
value of a large area in an urban loca- 
lity. His further contention was that the 
award of compensation at- the rate of 
Rs. 1,000/- per cent for the entire area 
acquired was very excessive, 

3. Coming to the: first point, the 
contention of the State. namely. that 
when the entire area was valued on a 
centage basis as vacant land, valuation 
of trees separately on a capitalised basis 
without deducting the value of the space 
occupied by such trees should not be 
made, seems to be correct, This question 
came up for decision before this Court in 
the case reported in State of Kerala v. 
Mariamma Abraham, AIR 1969 Ker 265. 
At page 271 it has been held that: , 

“In such cases, when the land has 
been fully planted to the best: advantage 
from the Point of view of income, capi- 
talisation of the net annual income deriv- 
ed from the trees might be a safe mode 
of arriving at the market-value. But 
this method must fail where. as in the 
present case. the plantations are scatter- 
ed here and there and the bulk of the 
land is bare land. In such cases, where 
the improvements yield an income. a fair 
way of assessing the value of the improv- 
ed land would be to deduct from the total 
area the area necessary for or occupied 
by the improvements since that area 
would not be available for any other 
purpose. and value the balance as bare 
land, and add to that the capitalised value 
of the income derived from the improve- 
ments. However, even non-yielding im- 
provements (unless they are worthless and 
cannot really be regarded as improve- 
ments) would add to the market-value of 


bare land, and, in the case of such im- 


provements, their present cost less .de- 
preciation might be a proper addition. 
And, where the improvements consist of 
non-yielding trees, their fuel or timber 
value must. it is apparent. be added to 
the value of the land as bare land with- 
out any: ‘deduction made for standing 
space. For, if the trees are felled and 
sold, the entire area without any deduc- 
tion in area would be available for sale 
as bare land. Of course, the minimum 
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would be the value of the entire land as 
bare land, plus the fuel or timber value 
of the trees whether yielding or non- 
yielding standing on it, and the deduc- 
tions made on account of standing space 
for yielding trees should not have the 
result of reducing the land value below 
this minimum. (If no deduction is to be 
made on account of standing space, even 
yielding trees can be valued only on the 
basis of what they would fetch if cut and 
removed thus releasing the land occupied 
by them, and we are unable to appreciate 
the logic behind the claim of the plain- 
tiffs before the Collector and in the 
Court below that they should be allowed 
a fourth of the capitalised value of the 
income of the yielding trees in addition 
to the value of the entire land as bare 
land with no deduction made on account 
ef the land occupied by the trees although 
that seems to have been allowed in one 
er two Travancore cases in the special 
circumstances of the case. Before us the 
claim has been that that should be allow- 
ed if it is more advantageous to the 
plaintiffs, but, on the land values we are 
awarding that would not be more ad- 
vantageous).” 

4. In the light of this principle, 
the procedure adopted by the Court be- 
low in awarding compensation for the 
trees ona capitalised basis without deduct- 
ing the value of the area occupied by the 
trees: cannot be sustained. The respond- 
ents are not for giving up the value of 
the land occupied by the trees the value 
of which have been capitalised. Natural- 
ly, they cannot be compelled to do so 
because, in this case, the value of the land 
@n the basis of centage will be higher 
than the value which the lend will fetch 
if the value is fixed on the principle of 
capitalised value of income from the 
trees, Therefore, the only correct method 
to award the compensation will be to 
determine the true market value on the 
basis of centage and the timber value of 
the trees, whether yielding or non-yield- 
ing, standing on it. added to the value so 
fixed. This principle was adopted by the 
Land Acquisition Officer and we hold 
that that principle alone can be adopted 
in fixing the value in this case, The 
decree directing payment of compensa- 
tion at the capitalised value of the trees 
requires variation in this regard. 

5. The second questiori that has 
been urged by the learned Government 
Pleader is that the view taken by the 
Court below that valuation by belt system 
should not be adopted in fixing the value 
for the land acquired is incorrect. It is 
true that in some cases this Court had 
taken the view that valuation by belts 
is not a correct method. In Ananthan 
Pillai v. State of Kerala, 1961 Ker LT 
723 it was held following an earlier deci- 
sion of the T, C. High Court in Kunju- 


State v. A. R. S. Sait (V. Iyer J.) 


A. I. Re 
krishna v. State, AIR 1953 Trav-Co 177 


S: . 

“The arbitrary manner in which pro- 

perty is divided into parts for the pur- 
pose of valuation causes prejudice to the 
owner of the property. Such a method 
of valuation in land acquisition cases, 
which is technically known as valuation 
by belts by artificially dividing the pro- 
perty into belts or plots, is generally dis~ 
couraged for the obvious reason that it 
involves a considerable extent of arbi~ ` 
trariness. Even while attempting to fix 
the value of the property for the pur- 
pose of awarding compensation on the 
basis of the evidence disclosing the price 
at which other properties in the neigh- 
bourhood possessing similar advantages 
were sold at about the time of the acqui- 
sition, a certain degree of arbitrariness is 
inevitable. But care has to be taken to 
keep the scope of guch arbitrariness in the 
matter of fixing the value of the pro- 
perty to the lowest level possible. That 
is'the reason why the method of valua- 
tion by belts, which is bound to be arbi- 
trary and artificial. is generally condemn- 
ed and discouraged”, 
But this view can no longer be said to’ 
be correct in the light of the recent deci- 
sion of the Supreme Court reported in 
Mathura Prosad Rajgharia v. State of 
West Bengal, AIR 1971 SC 465. Their 
Lordships have held in that case that: 

“Where a large afea of land in an. 
urban locality is sought to be acquired in 
determining the market value, the ‘method 
of belting’ is appropriate. It is common 
knowledge that lands having frontage on 
the main roads in urban areas are always 
more attractive than the lands which 
have no such frontage”. 

6. The lie and nature of the land 
in this case are mentioned in the plan 
and mahazar prepared by \the Land 
Acquisition Officer. Ex. D1 group sketch 
also shows its situation, The. property 
is comprised in two survey ‘numbers. 
S. No. 512/C3-2 touches the maig road 
and has an area of 68 cents. South of 
that. there is a puramboke thodu \gom- 
prised in S. No. 511/3. It is to the south 
of this thodu that the other survey 
number, 511/1-11, having an area of 5X 
acres 32 cents is situate. Sq it is not `^ 
correct to say that the acquired land lies 
as a single block. In between the two 
survey numbers acquired, there is a 
puramboke thodu belonging to the State. 
Further, S, No. 512/C3-2 is a emall plof 
with a small road frontage. The other 
survey number lying south of the thodu 
is a big and more or less a rectangular 
plot. The major buildings are situate on 
the northern survey number. In the 
southern survey number, 25 kudikidappu- 
kars reside and there ere thirteen tanks 
to be reclaimed. So the northern survey 
number acquired can be said to be a 
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better, plot separately situated from the 
southern survey number and the value to 
be given for the northern plot cannot be 
given to the southern plot. Thus, the 
lie and the nature of the land acquired 
in this case amply justify the valuation 
by the belt system. 


7. The further question is: what 
is the value to which the plaintiffs are 
entitled for the land acquired? The Land 
Acquisition Officer relied on Ex, Pl, a 
sale deed for| a plot of land measuring 
7 cents and) lying just at Zacharia 
Bazaar junction. Alleppey. for fixing the 
value of the portion of the required plot 
adjoining the road. The sale deed was 
dated 27-11-1967 and it was for a sum 
of Rs. 7,707/- which works out at Rupees 
1,036/- per cent. The acquired property 
lies about two furlongs away from this 
junction towards the west and the area 
is fairly large. It is well known that 
small plots fetch higher value per tent 
than large plots, so that the value fixed 
for Ex. P1 property cannot be taken to 
fix the value of the entire property 
acquired in this case. So, considering the 
distance between these properties and 
their location, the Land Acquisition Off- 
cer fixed Rs. 940/- per cent for the 
northern 38 cents of the acquired pro- 
perty. The lower Court thought that on 
the basis of Ex. Pl and considering all 
the other factors into account Rs, 1,000/- 
per cep can be fixed as the rate for the 





acap” property. Since the property 
ac” jie in two plots, northern and 
se" separated by a puramboke 
Ut be value of the northern plot 
A i cent to the road alone can be 


he rate of Rs. 1,000/- per cent. 
sjo consideration the value fixed 
“ofl. The lower Court has made 
(oy ftietion between the northern- 
e gents and the next 30 cents in 
¡emn plot. There is no justifica- 
; s differential treatment. This 
. 1,000/- per cent can be given 
entire property comprised in S. 
12/C3-2 lying north of the puram- 
thodu and south of the main road. 
















8. But this cannot form the basis 
of the value for the southern plot. The 
Court below and the Land Acquisition 
Officer have taken into account a sale 
deed, Ex. P5, dated 9-11-1967 for a plot 
of 174 cents with buildings situate nearly 
two furlongs south of the acquired land 
for fixing the value of the southern plot. 
That sale deed was for Rs. 20,000/-. Ac- 
cording to the Land Acquisition Officer, 
deducting the value of the building stand- 
ing thereon at the time of the sale deed, 
the land value for the property compris- 
ed in Ex, P5 would be Rs. 747/- per cent. 
But the lower Court was of the view 
that the building that existed on Ex. P5 
date could have a value of only Rs. 2,500 
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and therefore the land value of Ex. P5 
property would work out at Rs, 1,000/- 
per cent on that date and therefore fixed 
that rate for the acquired property as 
well. According to us. Ex. P5 cannot form 
the basis of valuation of the southern 
property. Ex, P5 property is only 4 
cents, whereas the southern plot. namely 
S. No. 511/1-11, is a large area of 5 acres 
32 cents. Ex. P5 property has a road or 
lane on the east, whereas the acquired 
property has no such facility. Small 
plots may easily be sold out, but that is 
not the case of large areas. Purchasers 
are not easily available for the latter. So, 
the value of large areas will always be 
less. Even if the value of the property 
comprised in Ex. P5 would have been 
Rs. 1,000/- per cent on the date of sale, 
that cannot form the basis for fixing the 
value of S. No. 511/1-11 comprised in the 
acquired area, 

9. But the acquired property is 
near the main road. Very important offi- 
ces, hospital and schools are very near 
the property. The property fetches a 
good income. It can be used for build- 
ing houses and the acquisition is for the 
construction of police quarters. We have 
in an earlier paragraph fixed the value of 
the northern plot at Rs. 1.000/- per cent 
Considering all the factors mentioned 
aneve we hold that Rs. 800/- per cent 
will be a reasonable compensation for the 
plot comprised in S. No, 511/1-11 lying 
south of the thodu. 

10. Therefore, the trial Court 
decree requires substantial modification. 
The area acquired is 6 acres. The plain- 
tiffs are entitled to get compensation for 
5 acres 72.72 cents of land only. The 
compensation for the remaining 27.28 
cents should go to the kudikidappukars; 
and they have not claimed any enhance- 
ment. Out of this 5 acres 72.72 cents. 68 
cents comprised in S. No, 512/C3-2 should 
be valued at Rs. 1,000/- per cent and the 
remaining 5 acres and 4.72 cents should 
be valued at Rs. 800/- per cent; and to 
the amount so arrived at. a sum of 
Rs. 7.108.95 should be added being the 
timber value fixed bv the Land Acqui- 
sition Officer for the trees. As the entire 
plot in its existing condition is acquired, 
no deduction need be made for reclama- 
tion charges. The aggregate amount with 
15% solatium thereon will carry interest 
at 4% ver annum from the date of dis- 
possession, namely 15-7-1970. The valua- 
tion of trees on a capitalised basis made 
by the Court below is disallowed. The 
award passed by the lower Court is modi- 
fied as above. In other respects. the 
lower Court decision is confirmed. The 
parties shall bear their costs in this 
Court, 

Order accordingly. 
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M. U. ISAAC, J, 


The Travancore Rayons Ltd., Peti- 
tioner v. The Textiles Committee, Res- 
pondent. - 

Original Petn, No. 2324: of 1969, D/- 
3-3-1972. . 

(A) Textiles Committee Act (1963), 
S. 12 — Fees empowered to be collected 
under this section are not identical in 
nature with excise duty levied under Cen- 
tral Excises and Salt Act (1944). 

: (Para 4) 

The duty collected under the Central 
Excises and Salt Act is a tax, while what 
Section 12 of the Textiles Committee Act 
empowers the Committee to levy are fees 
for the inspection and examination of 
textiles and textile machinery and for 
any other services which the Committee 
may render to the manufacturers of tex- 
tiles and textile machinery. Both are 
entirely different things. _ (Para 4) 

(B) Textiles Committee Act (1963), 
S. 12 — Levy of fee under R. 21, Item 4 
(a) — No services provided or made avail- 


able to manufacturers of rayon yarn —. 


Fee leviable under S. 12 cannot be charg- 


ed on them — (X-Ref:— Tlexties Com- 
mittee Rules (1965), R. 21). 1972 Tax LR 
2104, Dissented from. (Paras 7, 12) 


Quid pro quo is the essential chara- 
cter of a fee. The term “textiles” is a 
word of wide amplitude; it has been given 
a very wide meaning in the definition of 
that term in the Textiles Committee Act. 
There are numerous classes of textiles. 
Services can be rendered for some of 
the classes alone or for all classes gene- 
rally. For services rendered for some 
classes, a fee cannot be levied from other 
classes, For services rendered for all 
classes generally, fees can be levied from 
all of them; but if no services are avail- 
able to a particular class, the services 
rendered would not be services for all 
classes generally; it would be only ser- 
vices for those classes to whom the ser- 
vices are available. Manufacturers of 
rayon yarn fall into a class separate from 
manufacturers of other yarns and manu- 
facturers of fabrics of any kind, 

(Para 12) 
_ lt would be no answer for the autho- 
rity to say that the person concerned 


would not get any services or derive any, 


benefit at the present; but the authority 
is contemplating to set up an establish- 
ment to render him all services, and that 
he can have the benefit of it, if the 
scheme succeeds. AIR 1972 Tax LR 2104 
(All), Dissented from. (Para 15) 

(C) Constitution of India, Art; 226 
— Mandamus — Refund of fee wrongly 
levied — Petition filed more than three 
years after payment of fees — Positive 
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averment that fee was paid under mis- 
take of law or that refund was demanded 
but wrongly refused not made — Facts 
disentitled petitioner for a writ of man- 
damus. (Para 16) 
Cases Referred: Chronological . Paras 
1972 Tax LR 2104 = Civil Misc. 

Nos, 1422 and 1473 of 1969, D/- 

6-11-1971 (All), Juggilal Kamlapat 

Cotton Spg. and ne Mills v. . 

Textile Committe 15 
AIR 1971 SC 344 = (1970) 2 SCR 

348, D. C. and G. Mills v. Chief 

Commr. Delhi 9 
AIR 1971 SC 1182 = 1971 SCD 489, 

Indian Mica and Micanite Indus- 

tries Ltd. v. State of Bihar 9 
(1971) Writ Petn. No. 2191 of 1969, 

D/- 4-3-1971 (Mad). South India 

Viscose Ltd, v. Textiles Committee 14 
AIR 1970 SC 1114 = (1970) 2 SCZ 

393. Commr. of H. R. and C, E. 

v. U. Krishna Rao 9 
AIR 1968 SC 1119 = (1968) 3 SCR 

374, Nagar Mahapalika v. Durga 


Das 

AIR 1968 SC 1408 = (1968) 3 SCR 
534, Lakhan Lal v. State- o 
Bihar 

AIR 1965 SC 1107 = (1965) 2 SCR 
477, Corpn. of Calcutta v. Liberty 
Cinema 

AIR 1963 SC 966 = (1963) Supp 
(2) SCR 302, S, T. Swamiar v. 
Commr. of H. R. and C, E, 

AIR 1961 SC 459 = (1961) 2 SCR 
537, Hingin-Rampur Coal Co. v. 
State of Orissa 9. 10 

AIR 1954 SC 282 = 1954 SCR 1005, 
Commr. of H. R. E. v, L. T. 
Swamiar 

AIR 1954 SC 388 = 1954 SCR 1055, 
Ratilal v. State of Bombay 

AIR 1954 SC 400 = 1954. SCR 
a Jagannath v. State. of © 


wa AC 168 = 148 LT 300, Lower 
Mainland Dairy v. Crystal Da‘ 
‘60 CLR 263 (HC of Aus), Mathew3 
v. Chicory Marketing Board 


P. K. Kurien and K. A. Nayar. 
Petitioner; K. Raman, P. V. Radh 
krishnan, P. Raman Menon, M, M. Abdu 
Khader and Govt, Pleader, for Respond- 
ent. 


ORDER:— The petitioner is an in- 
corporated company, having a factory at 
Rayonpuram in Ernakulam District, 
wherein rayon yarn and cellulose film are 
manufactured. The term “textiles” js 
defined in Section 2 (g) of the Textiles 
Committee Act, 1963; and rayon yarn is 
a textile within the meaning of that 
definition. The Textile Committee Act 
is a Central enactment to provide for the 
establishment of a Committee for ensur- 
ing the quality of textiles and textile 
machinery and for. matters connected 
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with it. The first respondent is the Tex- 
tile Committee, constituted under that 
Act: and respondents 2 and 3 are the 
Union of India and the State of Kerala 
respectively. 

2. Section 4 of the Act lays down 
the functions of the Committee. Sec. 11 
provides for inspection and examination 
of textiles and textile machinery. Sec- 
tion 12 empowers the Committee to levy 
uch fees as may be prescribed for such 
‘inspection or examination, or for any such 
service which the Committee may render 
to ‘the manufacturers of textiles and 
textile machinery. It is mecessary to 
notice the full ambit of the above pro- 
visions; and it is better to read them:— 

“Section 4 (1) Subject to the provi- 
sions of this Act, the functions of the 
Committee shall generally be to ensure 
by such measures, as it thinks fit, stan- 
dard qualities of textiles both for inter- 
mal marketing and export purposes and 
the manufacture and use of standard type 
of textile machinery. 


(2) Without prejudice to the genera- 
lity of the provisions of sub-section (1), 
the Committee may— 

(a) undertake, assist and encourage, 
scientific, technological and economic re- 
search in textile industry and textile 
machinery; 

(b) promote export of textiles and 
textile machinery and carry on pro- 
paganda for that purpose; 

(c) establish, adopt or recognise stan- 
dard specifications for textile for ‘the pur- 
poses of export and for internal consump- 
tion and affix suitable marks on such 
standardised varieties of textiles; 

(d) specify the type of quality con- 
trol or inspection which will be applied 
to textiles or textile machinery; 

(e) provide for. the inspection and ex- 
amination of— 

(i) textiles; 

(ii) textile machinery at any stage of 
manufacture and also while it is in use 
at mill-heads; 

(f) establish laboratories and 
houses for the testing of textiles; 

(g) provide for testing textiles and 
textile machinery in laboratories and test 
houses other than those established under 
clause (f); 

(h) collect statistics for any of the 
abovementioned purposes from— 

(ü) manufacturers of, and dealers in, 
textiles; 

(ii) manufacturers of textile machi- 
mery; an 

(ii) such other persons as may be 
prescribed; 

G) advise on all matters relating to 
the development of textile industry and 
whe production of textile machinery; 

(i) provide for such other matters as 
may be prescribed. 


test 
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(3) In the discharge of its functions, 
the Committee shall be bound by such 
directions as the Central Government 
may. for reasons to be stated in writing, 
give to it from time to time”. 

Sec, “11. (1) The Committee may, on 
application made to it or otherwise, direct 
an officer specially authorised in that be- 
half to examine the quality of textiles or 
the suitability of textile machinery for 
use at the time of manufacture or while 
in use in a textile mill and submit a re- 
port to the Committee. 

(2) Subject to any rules made under 
this Act, such an officer shall have power 
to— 

(a) Inspect any operation carried on 
in connection with the manufacture of 
textiles or textile machinery in relation 
to which construction particulars, marks 
Se ePeC Hon standards have been speci~ 
ed; : 

(b) take samples of any article or of 
any material or substance used in any 
article or process in relation to which 
construction particulars, marks or inspec- 
tion standards have been specified; 

(c) exercise such other powers as 
may be prescribed, 

(3) On receipt of the report referred 
to in sub-section (1), the Committee may 
tender such advice, as it may deem. fit, 
to the manufacturer of textiles, the 
manufacturer of textile machinery and 
the applicant”. 

Sec. ‘12. (1) The Committee may levy 
such fees as may be prescribed— . 

(a) for inspection and examination of 
textiles, 

(b) for inspection and examination of 
textile machinery, 

(c) or any other service which the 
‘Committee may render to the manufac- 
turers of textiles and textile machinery: 

Provided that the Central Govern- 
ment may, by notification in the Official 
Gazette, exempt from the payment of 
fees, generally or in any particular case. 

(2) Any sum payable to the Com- 
mittee under sub-section (1) may be re~ 
covered as an arrear of land revenue”. 
The term “textile machinery” has been 
defined in Section 2 (f) of the Act. Sec- 
tion 22 contains rule-making power; and 
clause (e) of sub-section (2) particularly 
provides for making rules prescribing the 
scale of fees that may be levied for ins- 
pection and examination under S., 12. In 
exercise of the powers under the above 
section. the Central Government has 
made the Textiles Committee Rules 1965. 
Rule 21 provides for the levy of fees and 
prescribes the rates; and it reads:— 

Rule “21. Fee for Inspection Exami- 
nation and other services rendered by the 
Committee.— 

(1) The Committee may with effect 
from 1st March, 1965 levy and collect for 
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of the Table below, the fee specified in 


textile machinery specified in column 2 ‘the corresponding entry in column 3 of 





(continued on col, 2) that Table: 
TABLE 
Sl. Description of textiles 
No. and textile machinery. Fee 


1. Cotton cloth where the average 
count of yarn used in the cloth is 
less than 35s, 

2. Cotton cloth where the average 
count of yarn used in the cloth is 
35s or finer. 

3. (a) Woollen yarn (excluding shoddy. 

& carpet yarn); 
(b) Shoddy arid carpet yarn: 

4. (a) Man-made cellulosic or non- 
cellulosic filament yarn (other 
than nylon filament yarn); 

(b) Nylon filament yarn. 

5. (a) Man-made cellulosic fibre cut to 
staple length, 

(b) Man-made non-cellulosic fibre 
out to staple length. 

6. Textile Machinery (Assembled). 


Cotton yarn for export. 
Natural silk yarn or fabric for ex- 
port. 


8 





Note: 1. In the case of items 1 to 5 
of this Table, packed pro- 
duction during a month will 
be taken as the quantity 
manufactured during the 
month. 

Fents, rags and chindies will 
be excluded for the purposes 
of payment of fees in the 
case of fabrics. 

Mixed yarn fabrics will be 
deemed as exclusively made 
of the material the content 
of which accounts for 50% 
and above by weight in the 
composition thereof, 

(2) The Committee may levy and col- 
lect, for any other service rendered by it 
to the manufacturers of textiles and tex- 
tile machinery, such fees as it may fix 


Note: 2. 


Note: 3. 


with the approval of the Central Gov- . 


ernment”, 

The rayon yarn manufactured by the 
petitioner admittedly falls under item 4(a) 
in the Table; and the Committee is en- 
titled to levy a fee of 2 paise per kilo- 
gramme for the inspection or examination 
vat textile with effect from 1st March, 


3. Purporting to act under the 
above rule, the first respondent called 
upon the petitioner to pay a sum of 
Rs. 46,955/- as fees payable by it in res- 
pect of the rayon yarn manufactured in 
its factory during the period from 1-3- 
965 te 31-3-1966. The amount was paid 


6 paise for every 100 sq. 


metres 
manufactured, . 


10 paise for every 100 sq. metres 
manufactured, 
2 paise per kg, manufactured. 


paisa per kg, manufactured. 
paise per kg. manufactured. 


Ne 


paise per kg. manufactured. 
paisa per 2 kg. manufactured. 


6 
1 
2 paise per kg. manufactured. 
8 


paise per Rs. 100 ad valorem on the 
ex-factory price of the machinery. 
manufactured, 

2 paise per kg. inspected. 

50 paise per Rs. 100 on f. o. b. price 
of the goods price of the goods 
inspected. 


by draft sent to the first respondent as 
per the petitioner’s letter, Ext. P-1 dated 
6-4-1966. A few months later, the peti- 
tioner wrote to the first respondent by 
letter Ext, P-2 dated 30-12-1966, stating 
that the above amount was sent on the 
assumption that some service would be 
rendered by the first respondent, and re- 
questing the first respondent to refund 
the said amount, since no service had been 
done for the rayon industry. There was 
no response to the above letter. On 38th 
February, 1969, the first respondent by 
its letter Ext. P-3 wrote to the peti- 
tioner calling upon it to pay the fees in 
respect of rayon yarn manufactured with 
effect from 1-4-1966 and informing it that 
if a sum of Rs. 25,881.02. being the fees 
payable till 31-3-1967 wag not paid before 
Ist March 1969, proceedings would be 
taken to recover the same under Sec- 
tion 12 (2) of the Act as an arrear of 
land revenue. Thereupon the petitioner 
filed this writ petition on 22-4-69 to dec- 
lare that Rule 21 of the Textiles Com- 
mittee Rules as ultra vires of the Act 
and that the first respondent is not en- 
titled to collect from the petitioner any 
fees on the basis of the said rule, to quash 
the demand as per Ext. P-3 and to re- 
strain the first respondent from collect- 
ing any amount as. per the said demand, 
and to refund to the petitioner the sum 
of Rs. 46,955/- paid as per Ext, P-2 to- 
gether with interest, 

4. The petitioner has stated seve- 
ral grounds in the petition in suppor;-of 
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‘Ets contention that Rule 21 of the Textiles 
Committee Rules is ultra vires of the Act. 
I do not think that they are either rele- 
vant or sustainable. The petitioner is 
concerned only with the validity of item 


4 (a) in Rule 21 under which the im- - 


pugned levy has been made against him, 
and also with the sustainability of the 
levy made under the said rule. The peti- 
tion has been subsequently amended by 
the petitioner by incorporating an addi- 
tional ground of attack against the im- 
pugned levy. The new ground is that the 
fees collected by the Textiles Committee 
are identical in nature with the excise 
duty levied under the Central Excise and 
Salt Act, 1944, and that Parliament has 
no power to make such a levy in the garb 
of a fee. This contention can be sum- 
marily rejected. The duty collected under 
the Central Excises and Salt Act is a tax. 
while what Section 12 of the Textiles 
Committee Act empowers the Committee 
to levy are fees for the inspection and 
examination of textiles and textile machi- 
nery and for any other services which 
the Committee may render to the manu- 
facturers of textiles and textile machi- 
nery. Both are entirely different things. 
Even otherwise, there is no question of 
want of Parliamentary competence. 





5. Two contentions were urged by 
counsel for the petitioner against the 
validity of the impugned levy: One is 
that the fee levied under Item 4 (a) of 
Rule 21 is not under law a fee; and the 
other contention is that the levy made 
against the petitioner is not warranted 
by the said Rule. The first contention re- 
quires a little more detailed statement; 
and I shall do so, when dealing with that 
matter. The second contention raises the 
question whether, on the facts, the case 
falls within the’ ambit of the Rule. I 
shall take up this contention first. 


6. The petitioner’s case is that the 
first respondent is not rendering any ser- 
vice to the rayon industry by way of ex- 
amination or inspection, and it has not 
even got any machinery or arrangement 
to do any such service to the said indus- 
try, and that Rule 21 is not. therefore, 
attracted. It is difficult to know what 
exactly is the reply of the first respond- 
ent to the above contention though it 
has filed as many as five affidavits and 
also produced a number of documents. 
Most of the averments in these affidavits 
and the documents produced by the first 
respondent have very little relevancy to 
the points in controversy. Some of the 
averments are evasive, if not mis-leading. 
I shall refer to one instance. In para- 
graph 5 of the petition, the petitioner 
states,— 

“As far as the petitioner is aware, the 
first respondent has not been of any bene- 
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fit either to the petitioner or to the other 
manufacturers of artificial yarn in the 
country. The first respondent has not 
rendered any service to the petitioner. 
and as far as the petitioner is aware it 
has not rendered any service to other 
manufacturers of artificial yarn”. 


Paragraph 7 of the petition again states,— 

“As mentioned already, the first res- 
pondent has not rendered any service to 
the petitioner, or even to the rayon in- 
dustry as such, much less the services re- 
ferred to in Section 12 of the Act, for 
which alone the first respondent is autho- 
rised to demand fee”. 


Paragraph 6 of the counter-affidavit dated: 
19-10-1970 purports to meet the above 
averments; and it states,— 


“The averment in para 5 of the affi- 
davit that this respondent has not render- 
ed any service to the manufacturers of 
artificial yarn, like the petitioner is deni- 
ed. This respondent has rendered valu- 
able service to the textile industry as @ 
wale: and the petitioner also in parti- 
cular”. 


The reference is obviously to para 5 of 
the petition, and not of the affidavit, The 
petitioner's averment is positive that the 
first respondent has not done any service 
to the petitioner’s industry or to its know- 
ledge to other manufacturers of artificial 
yarn. The reply is evasive and mis-lead- 
ing. The alleged valuable services ren- 
dered to the petitioner in particular are 
referred to in paragraph 20 of the above 
counter-affidavit. It reads,— 


“The allegation of the petitioner that 
no services have been rendered to the 
petitioner by the first respondent is cate- 
gorically denied. I say that the peti- 
tioner had from time to time applied for 
pre-shipment inspection of fabrics 
meant for export overseas, and at least 
4,33 lakhs metres of man-made fabrics 
had been inspected by the first respondent 
during 1968 and 1969 on behalf of the 
petitioner. ......cceceeee s 


The petitioner is not a manufacturer of 
rayon fabrics. During some years, the 
petitioner purchased and exported rayon 


fabrics. The export was subject to pre- 
shipment inspection by the first res- 
pondent. There is controversy whether 


a fee was being charged for that service. 
Whatever that may be, rayon fabric falls 
under item 5 in the Table in Rule 21 of 
the Textiles Committee Rules; and it 
provides for levy of a fee on ad valorem 
basis on the quantity of the fabric manu- 
factured. What is impugned in this case 
is the fee levied on rayon yarn; and the 
preshipment inspection of rayon fabric 
has absolutely no relevancy to the ques- 
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tion whether any service by way of ins- 
pection or examination is being rendered 
by the first respondent to the manufac- 
turers of rayon yarn or to the petitioner 
in particular, The above position was 


clarified by the petitioner in its reply . 


affidavit dated 19th October 1971. The 
first respondent filed a further-affidavit 
dated 17th December, 1971. paragraph 2 
of which states as follows:— 


. “I say that the contentions levelled 

by the petitioner that no service has been 
rendered to the textile industry is false 
and baseless. I say that the first res- 
pondent has rendered .several types . of 
services to the textile industry as has 
been elaborately enumerated in para- 
graph 14 of the counter-affidavit dated 
19th October 1970 filed by the respond- 


It is irresponsible to characterise the peti- 
tioner’s contention as false and baseless. 
The petitioner has not stated anywhere 
that the first respondent is mot render- 
ing services to the textile industry. What 
the first respondent has done is to attri- 
bute a wrong statement or an imaginary 
contention to the petitioner, and then 
attempt to meet it. That serves no pur- 
pose, It is clear from the evasive manner 
‘in which the first respondent has behaved 
that it has not hitherto done any service 


by way of inspection or examination to 


the rayon industry in the manufacture 
of rayon yarn, nor has it any machinery 
or arrangement to do any such service. 
The first respondent has indirectly, per- 


haps unwittingly. admitted this fact in 
its counter-affidavit dated 8th November, . 


1971, wherein it has stated as follows :— 


“I say that there is already a stan- 
dard adopted by the first respondent for 
examination of rayon fabrics, and as far 
as inspection of rayon filament yarn is 
concerned, an inspection for rayon fila- 
ment yarn is under preparation and would 
be put into operation in due course”. 
Whether there is a standard adopted for 
examination of rayon fabrics or not is 
irrelevant. The alleged scheme under 
preparation for inspection of rayon fila- 
ment yarn has not yet come into opera- 
tion. : 


T: Rule 21 of the Textiles Com- 
mittee Rules states in express terms that 
. the fees that the Textiles Committee is 
empowered to collect are for inspection 
and examination- of textiles and textile 
machinery specified in column 2 of the 
Table given in the rule. The different 
‘classes of textiles an which fees are levied 
are items 1 to 5, 7 and 8 in the Table; 
vand item 6 is textile machinery. As al- 
ready stated, the only item concerned in 
this case is 4 (a). The fees chargeable 
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and on different basis. It needs hardly 
to te stated that for inspection and exa- 
mination of a textile falling under any 
one of the above items, a fee cannot be 
levied in respect ofa textile falling 
under another item. In other words, a 
fee under Item 4 (a) can be levied only 
in respect of services rendered by way 
of inspection or examination of a tex- 


_ tile falling under that item. There is 


not yet any machinery or arrangement 
to render any such ‘services. There is, 
therefore, no question of levying any fee 
under Rule 21 in respect of rayon yarn; 
and that the fee already collected, and 
sought to be levied by the first respon- 
dent is without any authority of law. 


8. In the light of the above find- 
ing, it is unnecessary to consider the 
first contention. However in view of the 
fact that the matter was elaborately 
argued, I shall deal with that conten- 
tion also for the sake of completeness. 
Counsel for the petitioner submitted that 
the fee levied under Item 4 (a) is not a 
fee under law on the following grounds:— 


(i) A fee can be levied only for a 
service rendered; 


dii) The amount ‘levied as fee for a 
particular service should be ear-marked 
for that service; and 


(iii) The amount collected must be 


commensurate with the actual services 
rendered. 


‘According to the petitioner, all these 
three essential characteristics of a fee are 
lacking. The first respondent is not ren~ 
dering any service to the manufacturers 
of rayon yarn; the amount collected as 
fee is mot ear-marked; and it has also 
no relation to the quantum of services, 
if any, contemplated to be rendered. The 
learned Advocate General appearing for 


. the first respondent contended that a 


large volume of services of different 
types are being rendered by. the first 
respondent for the textile industry as a 
whole, and that this was sufficient to 
justify the levy. He submitted that the 
fact that the manufacturers of rayon yarn, 
which is only one of the textiles, do not 


- get any service, or that the petitioner as 


an individual does not receive any ser- 
vice in respect of his industry is not 
relevant. Regarding the other two 


characteristics, he contended that all the 


fees are collected for doing services for 
the textile industry in general. that the 
amounts thus collected are hardly suffi~ 
cient to meet the expenses of the Tex- 
tile Committee, and that the said two 
characteristics are therefore satisfied, 


9. . There is a fairly large number 
of decisions of the Supreme Court deal- 


A.L R., 
for different items are at different rates 


! 
1 
i 
i 

t 


; 
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ing with the distinction between a tax 
and a fee; and they indicate the essen- 
tial characteristics of a fee. Reference 
was made to the following. decisions dur- 
ing the course of the arguments. 1. Com- 
missioner, H. R. E. v. L. Swamiar, 
AIR 1954 SC 282. 2, Ratilal v. State 
of Bombay, AIR 1954 SC 388. 3. Jaga- 
nath v. State of Orissa, AIR 1954 SC 
400. 4. Hingir-Rampur Coal Co. v. State 
of Orissa, AIR 1961 SC 459. 5. 5. T. 
Swamiar v. Commr. H, R. and C. E. 
AIR 1963 SC 966. 6. Conpn. of Cal- 
cutta v. Liberty Cinema, AIR 1965 SC 
1107. 7. Nagar Mahapalika v. Durga Das, 
AIR 1968 SC 1119. 8. Lakhan Lal v. 
State of Bihar, AIR 1968 SC 1408. 9. 
Commr., H. R. & C, E. v. U. Krishna Rao, 
AIR 1970 SC 1114. 10. D, C. & G. Mills 
v. Chief Commr., Delhi, AIR 1971 SC 
344 and 11. Indian Mica & Micanite 
Industries Ltd. v. State of Bihar,” AIR 
1971 SC 1182. e3 


I shall refer to a few of the above 
decisions, which would be more relevant 
in the context. One of the most im- 
portant decision in which there is a de- 
tailed and illuminating discussion on the 
above aspects is AIR 1954 SC 282 Mukher- 
jea, J. delivering the judgment of a 
Constitutional Bench of seven Judges of 
the Supreme Court stated that a neat 
definition of what tax means has been 
given by Latham, C. J. of the High Court 
of Australia in Mathews v. Chicory Mar- 
keting ‘Board, 60 CLR 263 and quoted 
the following passage from that deci- 
sion— 


“A tax is a compulsory exaction of 
money by public authority for public 
purposes enforceable by law and is not 
payment for services rendered”. 

The learned Judge then elaborated the 
matter as follows :— 


“It is said that the essence of taxa- 
tion is compulsion. that is to say, it is 
imposed. under statutory power without 
the tax payers consent and the pay- 
ment is enforced by law. Vide Lower 
Mainland Dairy v. Crystal Dairy Ltd. 
1983 AC 168, 


The second characteristic of tax. is 
that it is an imposition made for public 
murpose without reference to any spe- 
cial benefit to be conferred on the payer 
of the tax. This is expressed by saying 
that the levy of tax is for the purposes 
of general revenue which when collect- 
ed forms part of the public revenues of 
the State. As the object of a tax is not 
to confer any special benefit upon any 
particular individual..there is. as it is 
said no element of ‘quid pro quo’ be- 
tween the tax payer and public autho- 
rity, see Findlay Shirras on Science of 
Public Finance, Vol. I, page 203. An- 
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other feature of taxation is that as it is a 
part of the common -burden, the quan- 
tum of imposition upon the tax payer 
depends generally upon his capacity to 
pay. 


Coming now to fees, a fee is gene- 
rally defined to be a charge for a spe~- 
cial service rendered to individuals by 
some governmental agency. The amount 
of .fee levied is supposed to be based on 
the expenses incurred by the Govern- 
ment in rendering the service, though 
in many cases the costs are arbitrarily 
assessed, Ordinarily the fees are uni- 
form, and no account is taken of the vary- 
ing. abilities of different recepients to 
pay — vide Lutz on “Public Finance” 
page 215. These are undoubtedly some 
of the general characteristics, but as 
there may be various kinds of fees. it is 
not possible to formulate a definition 
that would be applicable to all cases.” 


There was an argument in the above 
case that a fee is a voluntary contribu- 
tion which a person has got to pay only 


if he wants certain services. The argu- 
ment was rejected; and the Court 
stated, — 


“We think that a careful examina- 
tion will reveal that the element of com- 
pulsion or coerciveness is present in all 
kinds of imposition, though in different 
degrees and that it is not totally absent 
in fees eeessesees Compulsion lies in the 
fact that payment is enforceable by law 
against a man in spite of his unwilling- 
ness or want of consent; and this ele- 
Swe is present in taxes as well as in 
ees ; 


Summing up the distinction between a 
tax and a fee, the court said, — 


“The distinction between a tax and 
a fee Hes primarily in the fact that a 
tax is levied as a part of a common bur- 
den, while a fee is a payment for a spe- 
cial benefit or privilege. Fees confer a 
special capacity, although the special ad- 
vantage, as for example in the case of 
registration fees for documents or mar- 
riage licenses, is secondary to the pri- 
mary motive of regulation in the publie 
interest. vide Findlay Shirras on Science 
of Public Finance Vol. I page 202. Pub- 
lic interest seems to be at the bottom of 
all impositions, but in a fee it is some 
special benefit which the individual re- 
ceives. As Seligman gays it is the epe- 
cial benefit accruing to the individual 
which is the reason for payment in the 
case of fees: in the case of a tax the’ 
particular advantage if it exists at all is 
an incidental result of state action — 
vide Seligman’s Essays on Taxation, 
page 408.” i 
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“If as we hold, a fee is regarded as 
a sort of return or consideration for sér- 
vices rendered. It is absolutely neces- 
sary that the levy of fees should, on the 
face of the legislative provision, be co- 
related to ‘the expenses incurred by 
Government in rendering the services.. 
As indicated in Art. 110 of the Constitu- 
tion, ordinarily theré are two classes of 
cases where Government imposes ‘fees’ 
upon persons. In the first class of cases, 
Government simply grants a permission 
or privilege to a person to do something, 
which otherwise that person would not 
be competent to do and extracts fees 
either heavy or moderate from that per- 
son in return for the privilege that is 
conferred, 


“A most common illustration of this 
type of cases is furnished by the licence 
fees for motor vehicles. Here the costs 
incurred by the Government in maintain- 
ing an office or bureau for the granting 
of licences may be very small and the 
amount of imposition that is levied is 
based really not upon the costs incurred 
by the Government but upon the benefit 
that the individual receives. In such 
cases, according to all the writerg on 
public finance, the tax element is pre- 
dominant, vide Seligman’s Essays on 
Taxation, page 409, and if. the money. 
paid by licence holders goes for the up~ 
keep of roads and other matters of gene- 
ral public utility, the licence fee can- 
not but be regarded as a tax. 


“In the other class of cases, the Gov- 
ernment does some positive work for the 
benefit of persons and the money is taken 
as the return for the work. done or ser- 
vices rendered. If the money thus paid 
is set apart and appropriated specifically 
for the performance of such work and is 
mot merged in the public revenues for 
the ‘benefit of general public, it could be 
counted as fees and mot a tax.” 


T shall also read the following passage 


from the decision .of the Supreme Court . 


in AIR 1954-SC 388 wherein the Court 
has reiterated the same principles and 
stated more precisely the salient charac- 
teristics of a fee. 


“Fees on the other hand, are pay- 
ments primarily in the public interest, 
but for some special service rendered or 
some special work done for the benefit 
of those from whom the payments are 
demanded. Thus in fees there is always 
an element of ‘quid pro quo’ which is 
absent in a tax. It may not be possible 
to-prove in every case that the fees that 
are collected by the Government ap- 
proximate to the expenses that are in- 
curred by it in rendering any particular 
kind of services or in performing any 
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particular work for the benefit of certain 
individuals. But in order that the col- 
lections made by . the Government can 
rank as fees, there must be co-relation 
between the levy imposed and the ex-. 
penses incurred’ by the State for the pur- 
pose of rendering such services. ‘This 
can be proved by showing that on the 
face of the legislative provision itself, the 
collections are not merged in the gene- 
ral revenue but are set apart and ap- 
propriated for rendering these services. 


Thus two elements are essential in 
order that a payment may be regarded 
as a fee.’ In the first place, it must be 
levied in consideration of certain services 
which the individuals accepted either 
willingly or unwillingly and in the se- 
cond place, the amount collected must be 
ear-marked to meet the expenses of ren- 
dering these services and must not go to 
the general revenue of the State to be 
spent for general public purposes.” 


10. The learned Advocate Gene- 
ral placed much reliance on the decision 
of the Supreme Court in AIR 1961 SC 
459. One of the contentions raised in the 
above case was that the cess imposed 
under the Orissa Mining Areas Deve- 
lopment Fund Act, 1952, was not a fee 
under law. The Act provided for the 
constitution of a mining area, whenever 
the Government considered it necessary 
and expedient to provide amenities like, 
communications, water-supply and elec- 
tricity for the better development of 
any areg wherein any mine is situated 
or to provide for the welfare of the resi- 
dents or the workers in any such area. 
Section 4 of the Act provided for the | 
imposition and collection of a cess at a 
rate not exceeding 5 per cent of the 
valuation of the materials at the pit’s 
mouth. After referring to the above 
vov tons of the Act in detail, the Court 
said :— 


“Thus the scheme of the Act shows 
that the cess is levied against the class 
of persons owning mineg in the notified 
area.and it is levied to enable the State 
Government to render specific services to 
the said class by developing the notified 
mineral area. There is an element of 
quid pro quo in the scheme, the cess col- 
lected is constituted into a specific fund 
and it has not become a part of the 
consolidated fund, its application is re- 
gulated by a Statute and confined to its 
purposes, and there is a definite co-rela- 
tion between the impost and the purpose 
of the Act, which is to render ser- 
vice to the notified area. These fea- 
tures of the Act impress upon the levy 
the character of a fee as distinct from 
a tax.” 


1972 


Dealing with the contention that, regard 
being had to the extent of the levy im- 
posed and the manner in which it was 
collected, the cess collected under Sec- 
tion 4 of the Act was a duty of excise, 
-the Supreme Court stated:— 


“In the present case, if the develan- 
ment of the mining areas involves con- 
siderable expenditure, which necessitates 
the levy of the prescribed rate it only 
means that the services being rendered 
to the mining areas are very valuable, 
and the rate payer in substance is com- 
pensating the State for the services ren- 
dered by it to him. It is significant that 
the petitioners do not seriously suggest 
that the services intended to. be render- 
ed are a cloak and not genuine, or that 
the taxes levied have no relation to the 
said services or that they are unreason- 
able and excessive. Therefore, in our 
opinion the extent of the rate allowed 
to be imposed by Section 4 (2) cannot by 
itself alter the character of the levy 
from a fee with that of a duty of excise. 
If co-relation between the levy and the 
services was not genuine or real, or if 
the levy was disproportionately higher 
than the requirements of the services 
intended to be rendered it would have 
been another matter. 


Then as to the form in which the 
impost is levied, it is difficult to appre- 
ciate how the method adopted by the 
Legislature in recovering the impost can 
alter its character. The character of the 
levy must be determined in the light of 
the tests to which we have already re- 
ferred. The method in which the fee is 
recovered is a matter of convenience, and 
by itself it cannot fix upon the levy the 
character of the duty of excise’. 


The learned Advocate General submitted 
that the position is the same in the case 
of the fee levied by the Textiles Com- 
mittee. and that. in so far as the im- 
pugned- levy is made for rendering ser- 
vices to the textile industry in general 
and the amount collected is necessary 
and being actually spent for running a 
proper establishment to render such ser- 
vices and for rendering the same, the levy 
is a fee and the petitioner is bound to 
pay the same, though it may not get any 
actual service, since it is admittedly en- 
gaged in a textile industry. 


11. The affidavits filed on behalf of 
the first respondent have given facts and 
figures showing the amounts collectable 
and actually collected, and also the 
amounts spent by the Textile Committee 
during the relevant years; and they have 
also referred to the various kinds of ser- 
vices done to different classes of the tex- 
tile industry. Section 7 of the Textiles 
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“services, 


[Prs, 10-12] Ker. 285 


Committee Act provides that all fees and 
other charges levied“under this Act to- 
gether with other moneys mentioned in 
the said section shall constitute “the 
Textile Fund”, and that the Fund shall 
be applied for meeting the administra- 


-tive expenses of the’ Textiles Committee 


and for carrying out the purposes of the 
Act. Thus the amounts collected by way 
of fees are ear-marked by the statute it- 
self for rendering services to the textile 
industry. The facts and figures furnish- 
ed in the affidavits of the first respon- 
dent show that the total receipts by way 
of fees are commensurate with the total 
expenditure incurred by the Commitee 
for administrative charges and for ren- 
dering various kinds of services to diffe- 
rent branches of the textile industry. So 
the learned Advocate General is right in 
his submission that these two legal re- 
quirements are satisfied in the case of 
the fees levied under Rule 21 of the Tex- 
tiles Committee Rules. It was not con- 
tended before me that the amounts col- 
lected have been extravagantly or un- 
necessarily spent. or that the expenses 
incurred by the first respondent for 
running any of its establishments have 
no proportion or co-relation to the ser- 
vices rendered to the textile industry. 
Therefore, the question whether a per- 
son paying a fee for services is entitled 
to question the propriety or reasonable- 
ness of the expenses incurred by the au- 
thority collecting the said fee does not 
arise for decision in this case. 


12. The crucial question for deci- 
sion is whether in the absence of any ser- 
vices rendered to the manufacturers of ` 
rayon yard, and even of any establish- 
Ment or machinery to render them any 
services, any levy can be imposed on 
them as fees. I am unable to accept the 
argument that the petitioner would also 
be liable to pay the fee levied by the 
first respondent, as rayon yarn which it 
manufactures would fall within the defi- 
nition of “textiles”, and the services 
which the first respondent renders are to 
the textile industry in general. It is true 
that a fee can be lawfully levied from a 
person living or carrying on a business, 
in an area in respect of which certain 
services are rendered, or from a person 
who belongs to a class for whom ser- 
vices are available, though that person 
may mot need any such services. But if 
the services actually rendered are so cir- 
cumscribed or limited that a particular 
person cannot have the benefit of those 
services, in my opinion he would not be 
liable to pay a fee in respect of those 
If the services are not avail- 
able to him. he does not really belong 
to that area or to that class in respect 
of which the services are rendered. The 
legal character of fee being what it is. a 
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; , a : à; 
: man- for whom services are not available 


' cannot be made liable to pay for the ser- 

-wices. by ‘including him by a statutory 

. definition or by other statutory device in 
‘tHe ` area or’ class of persons which gets 

` -the. services. Quid pro quo is the essen- 
‘tial character of a fee. The term -‘tex- 
- |tiles” is a word of wide amplitude; it has 


,. been. given a very wide meaning in the 


definition of that term in the Textiles 
Committee Act. There are numerous 
lelasses of textiles. Services can be ren- 
dered for the some of the classes alone 
or for all classes generally. For services 
rendered for some classes, a fee cannot 
be levied from other classes. For ser- 
vices rendered for all classes generally, 
fees can be levied from all of them; but 
` jif no services are available to a. particu- 
lar class, the services rendered would 
-inot be services for all classes generally; 
it would -be’ only services for those clas- 
ses to whom the services are available. 
Manufacturers of rayon yarn fall into a 
class separate from manufacturers of 
fr yarns and, manufacturers of fab- 
rics of any kind. In my view, so long 
as services are not provided or made 
available for manufacturers of rayon 
yarn, the fee leviable under Section 12 
of the Textiles Committee Act cannot 
be .charged on them. The same would 
be the position with regard to the area of 
service. The fact that services are ren- 
dered to manufacturer in one State or 
some area cannot make a manufacturer 
in another State or area where the ser- 
. vices are not actually available, liable 
for the fees. In substance, quid pro quo 
. being the essence of the levy of a fee. a 
person to whom services are not avail- 
` able is not liable for the fee, The ques- 
‘tion whether he is availing of the sere 
_ vices or whether he needs the same’ is 
irrelevant. I have already held that there 
is not. even an establishment to render 
any services to the manufacturers of 
rayon yarn; and that the services ren- 
dered by the first respondent to the 
‘ manufacturers of various other classes 
of textiles cannot be said to be services 
rendered to the textile industry in gene- 
ral, so long as those services are not in- 
tended nor available to the rayon yarn 
industry. It follows that the fee pres- 
cribed under Rule 21 of the Textiles 
Committee Rules cannot be levied from 
the petitioner. 


13. The other decisions of the 
Supreme Court cited during the course 
of.the arguments only reiterate the prin- 
ciples laid down in the three decisions 
referred to above; and it is not, there- 
fore, necessary to make any particular 
reference to them. Reference was also 
made during the course of the arguments 
to a few decisions of the Kerala High 
Court dealing with the validity of cers 
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tain fees collected by local authorities 
under different statutes. - These decisions 
refer to some of the decisions of the 
Supreme Court referred to above, and 
follow the principles laid down therein. 
No useful purpose would, therefore, be 
served by referring to those decisions, 


14. The learned Advocate Gene- 
ral invited my attention to two unreport- 
ed decisions, which have upheld the vali- 
dity of the levy of license fee from 
manufacturers of rayon yarn under R. 21 
of the’ Textiles Committee Rules under 
somewhat identical circumstances. Copies 
of the judgments in those cases have also . 
been made available for my. perusal. The. 
first decision is that of a learned Judge- 
of the Madras High Court D/- 4-3-1971 
in South India’ Viscose Ltd, v.’ Textiles. 
Committee, (Writ Petn, No, 2191 of 1969 
(Mad)). The contentions raised in that 
case were,— 
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1. There was no scope for charging 
a fee for inspection or examination of 
rayon yarn, since the Textiles Commit- 
tee had not prescribed or recognised any 
standard specifications for the goods. 


2. The levy was in the nature of 2 
duty of excise; and it was a not fee, 
since there was no quid:pro quo for the 
payment. : 


3. The fee can be levied only in res- 
pect of each class of the goods; and the 
levy in respect of every class must have | 
a co-relation to the services rendered to 
that class. f 


4. The levy was illegal, as consider- 
able part of the fees collected was being 
utilised for capital expenditure. 


The learned Judge held that, on the facts 
and circumstances of the case, none of 
the above contentions can be sustained. 
. The questions whether the impugned levy 
falls within the ambit of Rule 21 of the 
Textiles Committee Rules, and whether @ 
fee can be levied from a person in the 
absence of any establishment or arrange- 
ment- to rénder him any services in con- 
sideration of that levy. have not beer 
either raised or considered by the learned 
Judge. 


15. The second decision referred to 
by the learned Advocate General is that 
of a learned Single Judge of the Alaha- 
‘bad High Court D/- 6-11-1971 in Civil 
Misc. Nos. 1422 and 1473 of 1969 (report- 
ed in 1972 Tax LR 2104 (All)). There is 
a very long and learned judgment in 
that case. The question whether the im- 
pugned levy falls within the ambit of 
Rule 21 of the Textiles Committee Rules 
has not been raised or considered in his 


. tions. 
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case also. But the learned Judge seems 
to have considered the other question, 
namely whether a fee can be levied from 
a person in the absence of any establish- 
ment or arrangement to render him any 
services in consideration of that -levy. 
The learned Judge seems to take the 
view that it is not necessary to have any 
such establishment or arrangement. and 
that the levy can be justified, if the set- 
ting up of the necessary establishment 
or arrangement to render services was in 
contemplation. The learned Advocate 
General invited my attention to ‘several 
passages appearing in’ the above judg- 
ment in support of the above view and 
commended it for my acceptance. In 
paragraph 36 of the Judgment, the learn- 
ed Judge says,— 


‘The industry which the Committee 
has to tackle is vast and varied; the 
Committee has not only to look after 
-© the manufacture of the textiles but also 
manufacture of textile machinery. The 
textile industry’ embraces within its 
fold manufacture of cloth, yarn and fab- 
. rìc of different varieties i.e. woollen, 
cotton, silk, artificial silk etc. The Com- 
mittee has to cater to the internal as well 
as international marketing. It would be 
asking for the moon to require the Com- 
mittee to give attention to all the bran- 
ches of the textile industry and to all 
its statutory functions simultaneously. 
The Committee has necessarily to estab- 
lish priorities and preferences, The 
background against which the Act has 
been brought into force justifies the Com- 
mittee in directing its immediate atten- 
tion mainly in the services of export pro- 
Motion and of manufacturers of export- 
able textiles. The Committee’s decision 
to deal with the other functions and with 
other textiles in gradual stages is under- 
standable. Apart .from the activities 
which it has been carrying on at mresent 
it has laid down a programme for the 
future.” 
Speaking with great respect, there is no 
. question whether the Committee has been 
doing all that it could possibly dg or 
whether it has been observing the right 
priorities in the discharge of its func- 
In my view. a person who is call- 
` ed upon by an authority to pay a fee is 
entitled to ask that authority what ser- 
vices it can do for him. or what benefits 
he can derive in consideration of pay- 
ment of that fee. It would be no ans- 
wer for the authority to say that the 
person concerned would not get any ser- 
vices or derive any benefit at the present: 
but the authority is contemplating to set 
up an establishment to render him all 
services, and that he can have the benefit 
` Jof it, if the’ scheme succeeds. The fol- 
lowing statement appears in paragraph 39 
i of the Judgment. 
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“The planning of the Central Labora- 
tory and the test is in aid-of the services 
to be rendered to the manufacturers of 
all textiles including. manufacturers of 
rayon and nylon yarn; and the Commit- 
tee can legitimately claim that it is pre- 
paring itself to serve them in due course,. 
and that such preparation is service. 
though indirect to the petitioner compa- 
nies and thus the Committe is even now 
serving them. ............... Just as employ- 
ment of the staff is a form of service, so- 
is construction of the Central Laboratory 
and test houses and purchase of equip- 
ment for them. Service to the entire. 
class of persons for whom it is intended 
is service to every member of the class : 
Siesedwadewsaed The Committee then ought to ~. 
be held to be rendering service to the ` 
petitioner companies by planning and 
constructing Central Laboratory and test. 
house and purchasing the necessary 
equipments for them, though, they are 
intended for the use of the entire tex- 
tile industry. Besides, the Act conceives 
of the textile industry as an integrated 
whole and the textile. fund created by.. 
the Act is a. unitary fund -to be utilised 
for the prosecution and promotion of the 
objects of the Act in relation to the tex- 
tile industry as a whole without refer~ ` 


-ence to its various branches and constitu- 


ent units. In that view, the services 
rendered to the textile industry general- 
ly would tantamount to service to the 
various branches and the various con- 
stituent units of the textile industry. The 
fact that one branch of the textile in- 
dustry benefits more than the other bran- 
ches or that one unit of a branch of the 
textile industry receives greater service. 
than the other units in the same branch 
is an irrelevant consideration and is of 
no consequence; for it is not obligatory 
in the concept of fee that every contri- 
butory should obtain uniform degree of 
service; the proportion of service can: 
vary.’ 

With great respect. I am unable to agree 
with anything stated in the above pas- 
sage, except with the last sentence there- 
in. I have already expressed my views 
on the aspects dealt with in the above 
passage; and as pointed out in that con- 
text, this is a case where there is no 
establishment or arrangement for ren- 
dering any services to the manufacturers 
of rayon yarn or for benefiting them in 
any Manner; and in my opinion there is 
no scope or legal basis for levying a fee. 
The learned Advocate General stated 
that there is a decision of the Andhra 
Pradesh High Court also which has up- 
held the impugned levy in respect of 
rayon yarn. I have not been able to see 
a copy of that judgment. I regret that 
J am unable to arrive at the conclusion 
that the aforesaid three High Courts 
have taken in the matter. 


` 
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16. For the reasons stated above, 


a hold that the first respondent is not. 


entitled to levy any fee from the peti- 
tioner under Rule 21 of the Textiles 
Committee Rules, 
rendering any service by way of inspec- 
tion or examination of rayon yarn. Ac- 
cordingly the first respondent is res- 
trained from levying the said fee from 
the petitioner; and the demand made by 
{it as per Ext. P-3 is quashed. The peti- 
tioner cannot be granted a writ of manda- 
mus for refund of the sum of Rs. 46,955/- 


paid as fee for the period ending 31-3-. 


J1966, since this writ petition has been 


pat 
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so long as it is not- 
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filed more than three years after the said 
payment was. made by the petitioner, 
That payment must .havẹ been made 
under a mistake of law; but there is no 
positive averment to that effect in the 
petition nor is there an averment ‘that. 
refund was demanded and it was wrong- 
ly refused by the first respondent. These 
things disentitle the petitioner for a writ 
of mandamus. In the result, I allow 
this writ metition to the extent stated 
above, and dismiss it in other respects, 
I make no order as to costs. 

Order accordingly, : 


END 


